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THK  SERVICE  OF  WRITS  AND  NOTICES. 

TnK  new  Judicature  Rules,  published  in  our  last 
issue  (15  Ir.  L.  T.  655),  whicn  came  into  operation 
"  from  and  after "  Jan.  2,  enable  personal  service  of  a 
frrit  of  summons  to  be  dispensed  with  in  all  actions 
commenced  in  the  common  law  divisions  of  the  Irish 
High  Court  of  Justice,  wherever  the  usual  residence  of 
the  defendant  in  question  is  situated  in  a  proclaimed 
district,  unless  that  residence  be  within  a  county  of  a 
city  or  county  of  a  town.  The  rnle  in  question  is  not 
limited  to  cases  between  landlord  and  tenant,  or  to 
any  particular  class  of  actions,  and  does  not— -(as  do  the 
County  Court  Rules  of  September  last) — require,  as  a 
condition  of  its  operation,  proof  of  any  special  circum- 
stances calculated  to  prevent  the  service  from  being 
eflected  in  the  ordinary  way,  beyond  the  fact  of  the  de- 
fendant being  resident  in  that  large  portion  of  Ireland  at 
present  proclaimed.  Though  probaoly  intended  chiefly 
to  meet  the  same  class  of  cases  as  the  new  County 
Court  Rules,  it  will,  accordingly,  be  ^een  that  it  has  a 
much  wider  operation ;  and,  as  it  embraces  all  chuises 
of  suitors  and  all  classes  of  actions,  it  must,  so  as  to 
prevent  abuse,  be  uniformly  and  strictly  construed.  The 
courts  of  law  of  this  kingdom  have  at  all  times  been 
most  vigilant  as  regards  matters  relating  to  the  service 
of  originating  processes — (where  what  they  call  "natural 
justice"  is  concerned) — in  seeing  that  everj' precaution 
is  taken  to  ensure  that  a  defendant  shall  have  an 
opportunity  of  being  beard:  sec  the  authorities  cited 
in  the  well-known  case  of  ilaubowquel  v.  Wyae,  I.  R. 
1  C.  L.  471,  where  a  French  judgment,  entered  up 
behind  the  back,  and  without  the  knowledge  of  an 
Irish  subject,  was  sued  upon  in  this  country.  We 
refer  to  these  matters  here  in  order  to  impress  upon 
our  readers  the  necessity  for  attending  most  carefully 
to  all  that  the  new  rule  requires. 

The  new  rule  in  effect  provides  that  where  a  defen- 
dant usually  resides  within  any  one  of  the  proclaimed 
districts  above  referred  to,  good  service  upon  him  of 
any  writ  of  summons  issuing  out  of  the  Queen's  Beuch 
Division,  the  Common  Fleas  Division,  or  the  Exchequer 
Division,  may  be  effected  by  posting  a  copy  of  the 
writ  at  the  police  barrack  nearest  to  the  defendant's 
said  residence,  and  by  sending  to  him  through  the  post- 
office  by  letter  both  a  copy  of  the  writ  and  a  copy  of 
this  judicature  order — the  letter  so  sent  to  be  addressed 
to  the  defendant  at  his  iisital  residence,  "  provided  that 
the  plaintiff  or  plaintiffs,  named  in  such  writ  of  sum- 
mons, or  one  of  them,  or  his  or  their  altorneif "  (sic) 
''  shall  make  and  cause  to  be  filed  In  the  division  out  of 
which  such  writ  shall  have  issued,  an  affidavit  stating 
the  parish  and  barony  in  which  the  defendant  resides, 
and  that  such  place  of  residence  is  within  a  district 
which  has  been,  cmd  is,  prescribed  as  aforesaid,  and 
that  the  above  particulars  as  to  service  have  been  duly 
observed  and  performed."  We  may  observe  in  jassing 
that  there  is  no  time  limited  within  which  this  affi- 
davit is  to  be  made ;  and  that  from  the  peculiar  way  in 
which  the  clause  is  framed,  speciftying,  as  it  does,  the 
making  and  filing  of  what  will  no  doubt  be  familiarly 
cttlled  the  "affidavit  of  service,"  as  a  necessary  condition 
of  "  ffood  and  sufficient "  service  under  this  rule,  it  is 
even  left  a  moot  point  whether  or  not  the  twelve  days 
limited  for  appearance  begin  to  run  until  after  the 


affidavit  has  been  filed.  In  the  absence  of  authority,  wc 
would,  however,  caution  those  interested  on  behalf  of  a 
defendant  against  acting  upon  the  assumption  that  the 
twelve  days  for  appearance  limited  by  tne  concluding 
clause  of  this  rule  do  not  begin  tb  run  until  this  later 
date.  AVe  apprehend  that  the  phrase  "  iisiicil  resi- 
lience" used  in  this  rule,  which  is  one  well  known  to 
our  courts,  will  be  construed  similarly  to  the  same 
phrase  occurring  in  the  Common  Law  Procedure 
Act,  1856,  section  97,  and  the  40th  section  of  the  Civil 
Bill  Act  Thus  in  Dawson  v.  Coleman,  15  Ir.  C.  L. 
Rep.  508,  the  question  arose  whether  a  house  in  the 
county  Cork  where  a  gentleman  connected  with  the 
Irish  Court  of  Chancery  resided  from  July  to  October 
in  each  year  and  kept  shut  up  for  the  rest  of  the  year, 
during  which  ho  lived  at  Pembroke-place,  Dublin— 
whether  this  county  Cork  residence  could  be  regarded 
as  his  "  usual  residetice  "  within  the  meaning  of  the  said 
97th  section,  so  as  to  deprive  him  of  his  right  to  the 
costs  of  a  judgment  recovered  by  him  against  a  county 
Cork  defendant  resident  within  the  same  civil  bill  juris- 
diction as  that  within  which  his  country  house  was 
situated.  The  matter  stood  for  judgment,  and  the 
Court  of  Common  Pleas  eventaally  decided,  in  eff'ect, 
that  a  man  cannot  have  more  than  one  "tisual'"  resi- 
dence, and  that  his  Dublin  house  was,  acoonlingly,  his 
only  usual  residence.  This  case  places  the  law  upon  this 
point  upon  a  clear  and  intelligible  footing,  and  shows 
that  the  new  mode  of  service  can  rarely  be  taken  ad- 
vantage of  to  snap  a  judgment  against  an  absent 
person  who  happens  to  have  more  than  one  residence. 

The  affidavit  mentioned  in  the  section  is  to  be  made 
by  a  plaintiff  or  by  his  "  atlomeii."  Whether  this  latter 
term  is,  or  is  not,  intended  to  include  (as  may  be  con- 
tended) all  persons  formally  authorised  by  a  plaintiff 
for  this  purpose,  and,  if  so,  whether  the  affidavit  must 
8tat«  his  authority,  it  is,  in  the  absence  of  decision, 
impossible  to  say ;  but,  as  regards  the  contents  of  the 
affidavit,  it  is  clear  that  it  must,  at  least,  state  for  the 
guidance  of  the  Court,  what  is  the  defendant's  usual 
residence ;  in  what  parish  and  barouy  it  Is  situated ; 
that  it  is  situated  in  one  of  the  proclaimed  (or  "  pre- 
scribed") districts;  what  the  nearest  police  barrack 
to  that  residence  is ;  that  a  copy  of  the  writ  of  sum- 
mons has  been  posted  on  that  police  barrack  ;  and  that 
a  letter,  properly  addressed  to  defendant  at  his  said 
usual  residence,  containing  a  copy  of  the  writ  of  sum- 
mons and  of  the  new  order  which  makes  this  new  mode 
of  service  "  good  and  sufficient,"  has  been  sent  through 
the  Post  Office.  The  rule  does  not  require  that  the  letter 
sent  to  defendant  should  be  registere(l,and  there  b  not — 
as  some  imagine  there  should  be— in  It,  any  provision  re- 
quiring publication  iu  the  Dublin  Gazette  and  in  a  local 
paper,  of  the  issuing  of  the  writ  of  summons,  as  is  re- 
quired In  the  case  of  service  on  Railway  Companies, 
Corporations,  &c.,  &c. 

Though  the  Judicature  Rales  •  already  provide 
summary  means  for  proceeding  to  judgment  and  for 
the  service  of  any  notices  on  a  non-appearing  defen- 
dant incidental  thereto,  in  all  actions  where  the  re- 
quirements of  the  law  as  regards  the  service  of  the 
originating  writ  of  summons  have  been  complied  with, 
It  may  not  be  out  of  place  to  point  out  here  that,  as 
regards  the  procedure  from  judgment  to  execution,  an 
important  step  tending  to  fucilitatc  the  service  in  pro- 
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claimed  districts  of  the  notices  requisite  under  the  new 
law.  preliiiiinnry  to  sales  of  tenancies  under  writs  of 
fieri  f Items,  &c.,  has  been  made  by  the  Land  Commission 
within  the  past  few  days — viz.,  2nd  January,'  1882. 
It  will  be  recollected  that  by  section  i,  snb-section  II, 
of  the  Land  Act  of  1881  it  is  provided  that  "  where  a 
sale  of  a  tenancy  is  made  under  a  judgment  or  other 
process  of  law  against  the  tenant,  or  for  the  payment 
of  the  debts  of  the  deceased  tenant,  the  sale  shall  be 
made  in  the  prescribed  manner,  subject  to  the  con- 
ditions of  this  section,  so  far  as  the  same  arc  ap- 
plicable;" and  that  sub-seclion  16  provides  for  the 
ca$o  of  a  landlord  who  has  received  notice  of  an 
intended  sale,  and  who  "is  not  desirous  of  purchasing 
the  tenancy  otherwise  than  as  a  means  of  securing  the 
payment  of  any  sums  due  to  him  for  arrears  of  rent  or 
other  breaches  of  the  contract  or  conditions  of  tenancy." 
The  rules  of  the  Laud  Commission,  dated  October  1, 
1881,  prescribe  the  precise  course  to  be  followed  in 
carrying  out  any  such  sale.  Number  82  of  these  rules 
provides  that  "  where  a  sale  of  a  tenancy  is  about  to 
take  place  under  a  writ  of  execution  by  any  cxecution- 
ci-editor  other  than  the  landlord,  such  execution- 
creditor  shall,  at  least  one  fortnight  before  the  day  of 
sale,  give  notice  both  to  the  landlord  and  to  the  tenant 
of  his  intention  to  sell,  and  when  the  landlord  is  him- 
self the  execution-creditor  he  shall  within  the  same 
period  give  like  notice  to  the  tenant."  [Our  readers  will 
recollect  that  this  is  the  rule  the  validity  of  which  as 
regards  the  requirement  of  nodce  to  the  tenant  is 
called  in  question  by  Mr.  (now  Sub-Commissioner) 
MacDevitt  in  the  passage  from  his  valuable  manual  of 
the  L-ish  Land  Acts,  recently  quoted  by  us.  See  15  Ir. 
L.  T.  597-8.]  Rule  85  provides  for  Uie  case  where  a 
landlord  who  is  himself  the  execution-creditor  desires 
to  purchase  the  tenancy  otherwise  than  at  the  sheriiFs 
sale,  and  requires  service  u/Ton  the  tenant,  slb  well  as  upon 
the  sheriff,  of  notice  of  his  application  to  the  Court 
Rules  86  and  87  relate  to  sales  by  the  personal  repre- 
sentatives of  a  deceased  tenant,  by  the  assignees 
in  bankruptcy  of  a  tenant,  or  by  a  person  having 
the  carriage  of  sale  of  the  tenancy  under  the  order 
of  anv_  court.  Now,  it  is  obvious  that  the  same 
difficulties  which  were  presumed  to  exist  as  regards 
the  service  of  all  writs  of  summons  in  proclaimed 
districts  prior  to  the  new  Judicature  Rule  above 
referred  to,  existed  also  as  regards  the  service  of  all 
notices  required  by  the  Rules  of  the  Land  Commission 
to  be  served  upon  a  tenant — -including  those  we  have 
pointed  out ;  because,  by  their  27th  rule,  service  of  any 
notice  shall  be  effected  either  by  personal  service,  or  by 
leaving  a  copy  thereof  at  the  house  or  place  of  resi- 
dence of  the  person  to  be  served,  at  his  office,  warehouse, 
&c.,  with  the  wife,  child,  father,  &c.  Hence  the  neces- 
sity for  the  new  rule  issued  by  the  Land  Commission 
on  Monday  last,  which,  read  in  the  light  of  the 
observations  we  have  made  as  to  the  previous  state 
of  the  law  and  as  regards  the  somewhat  similar  word- 
ing of  the  corresponding  Judicature  Rule,  will  best 
and  most  briefly  speak  for  itself,  as  follows: — "It 
is  this  day  ordered  that,  from  and  after  this  date, 
where  the  holding  in  respect  of  which  notice  of  inten* 
tion  to  sell  the  tenancy  is  by  the  Rules  82,  85,  86,  and 
87,  required  to  be  given,  is  situate  within  any  district 
for  the  time  being  prescribed  under  the  Act  for  the 
Better  Protection  of  Person  and  Property  in  Ireland, 
service  on  the  tenant  of  Notices  Nos.  13, 1 4, 15,  and  17, 
or  any  of  them,  may  be  effected  on  such  tenant  by 
sending  to  him  a  copy  of  such  notice  and  a  copy  of 
this  order  by  letter  through  the  Post  Office  addressed 
to  liim  at  his  usual  residence,  and  by  posting  a  copy  of 
such  notice  on  the  Petty  Sessions  Court-house  of  the 
district  in  which  the  holding  is  situate;   and  such 


service  shall  be  deemed  good  service  of  such  notice, 
provided  the  party  on  whose  behalf  such  notice  is 
served,  or  his  solicitor,  shall  make  and  file  in  the  office 
of  the  Irish  I^nd  Commission  an  affidavit  stating  that 
the  address  to  which  the  notice  has  been  posted  is  the 
correct  address  of  the  party  required  to  be  served,  and 
stating  the  county,  barony,  poor  law  uiiion,  and  elec- 
toral division  in  which  such  holding  is  situate,  and  that 
such  place  of  residence  is  within  a  district  which  has 
been  and  is  at  the  time  of  such  service  prescribed  as. 
afbresaid,  and  that  the  posting  of  such  notice  through 
the  post,  and  posting  a  copy  thereof  on  such  Petty 
Sessions  Court-house  as  aforesaid  have  been  duly 
effected  ou  the  respective  dates  mentioned  in  such 
affidavit." 

We  trust  that  the  operation  of  these  useful  but 
somewhat  dangerous  rules  may  soon  be  restricted  by 
the  withdrawal  of  many  districts  from  the  long  cate- 
gory of  those  which  have  been  proclaimed ;  and  that 
in  the  meantime,  they  may,  without  being  abused,  tend 
to  relieve  honest  suitors-ldefendants  as  well  as  plain- 
tiffs— from  unnecessary  expense  and  loss. 

THE  RBMAININa  PROVISIONS    OP  OAIBNS'S 
CONVEYANCING  ACT. 

(.Continued /rem  U  Ir.  L.  T.  p.  $08.) 

Division  X.  deals  with  "  rent-charges  and  other 
annnal  snms :" — 

"  Section  44,  which  is  permissive  and  prospective, 
snb-seotions  (6)  (6),  empowers  a  person  'entitled  to 
receive  out  of  any  "  land,"  or  out  of  the  income  of  any 
land,  any  annual  sum,  payable  half-yearly  or  othervnte, 
whether  charged  on  the  land  or  on  the  income  of  the 
land  and  whether  by  way  ol  rent-charge  or  othenoite,  not 
being  rent  incident  to  a  reversion.  To  have  .  .  bo 
far  as  the  remedies  might  have  been  conferred  by  the 
irulrument  under  which  the  annnal  sum  arises,  but  not 
farther,'  if  the  annual  snm,  or  any  part  thereof,  is  in  an 
arrear,  ^1)  for  twenty-one  days  a  remedy  by  distress, 
snb-seotion  (2) ;  (2)  for  forty  days  a  remedy  by  entry, 
Bub-seotion  (3) ;  and  (it  would  seem  in  the  latter  ea*e) 
'power  to  demise,  enb-seation  (4),  to  a  trustee  for  a 
term  of  years,  for  raising  arrears,'  thus  adopting  the 
suggestion  in  8  Davidson  819.  The  last  power  seems, 
nutwithstandiog  the  large  meaning  given  to  ■  land '  by 
section  2  (ii.),  inapplicable  to  copyholds.  We  piesnme 
that  in  many  cases  section  42  (management  during 
minority)  and  section  44  may  be  useful  for  settlements ; 
but  perhaps  it  might  be  convenient  that  when  the 
framer  of  a  settlement  proposes  to  rely  on  these  pro* 
visioDB  he  should  expressly  refer  to  them. 

"Section  45  provides,  snb-seotion  (1),  that  'where 
there  is  a  qnit-rent,  chief-rent,  rent-charge,  or  other 
annual  snm  issuing  ont  of  land '  (in  this  section  referred 
to  as  '  (A«  rent '),  the  copyhold  commissioners  shall  at 
any  time  ou  the  requisition  [in  writing,  sub-section  (4)  ] 
'  of  the  owner  of  the  land,  or  of  any  person  interested 
therein,  certify '  [in  writing  and  under  their  seal,  snb- 
section  4],  the  amount  of  money  in  consideration, 
whereof  '  the  rent '  may  be  redeemed ;  [but  it  does 
appear  that  these  commissioners  are  obliged  to  com- 
mnnicate  with  the  person  entitled  to  the  rent].  By 
sub' section  (2),  that  where  the  person  entitled  to  '  the 
rent'  is'(l)  absolutely  entitled  thereto  ia  fee  iimpk,  in 
possession,  or  (2)  is  empowered  to  dispose  thereof  abso- 
lutely, or  (3)  to  give  an  absolute  discharge  for  the  capital 
value  thereof,  the  owners  of  the  land,  or  any  person 
interested  therein,  may,  after  serving  one  month's  notice 
[see  section  67]  on  the  person  entitled  to  '  the  rent,'  pay, 
or  tender,  to  that  person  the  amount  certified  by  the 
commissioners,  and  by  snb-seotion  (3),  that  *  on  proof  to 
the  commissioners  that  payment,  or  tender,  has  been 
so  made,  they  shall  certify  that  the  rent  is  redeemed 
under  this  Act,  and  that  certificate  shall  be  final  and  con- 
clusive, and  the  laud  shall  be  thereby  absolately  freed 
and  discharged  from  the  rent.'  The  section  applies, 
sab-section  6,  'to  rents  payable  al  or  created  after  (1) 
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the  oammenoement  of  this  Act ; '  bat,  [sub-seotion  (5)  ] 
does  not  apply  (1)  to  tithe  rent-oharge,  or  (2)  to  a  rent 
reserved  on  a  sale  or  lease,  or  (3)  to  a  rent  made  pay- 
able under  a  grant  or  lioense  for  *  bnilding  pnrpoaes,' 
Motion  3  (X),  or  (4)  to  any  snm  or  payment  isBning  out 
of  land  not  being  perpetual,  nor,  sub-Beotion  (7),  does  it 
extend  to  Ireland.  Chief  rents  appear  to  be  (x)  words 
more  appropriate  to  each  quit-rents  as  are  payable  by 
freeholders;  bat  the  term  'qnit-rent'  seems  also  to 
inolade  rents  payable  by  copyholders,  Bheltord,  B,  C.  S. 
136.  Is  it  Intended  that  a  oopyholder  shoald  be  able 
to  diaoharge  his  tenement  from  a  qait  rent  witboat 
enfranohisiag  ?  As  to  tithes,  it  will  be  remembered 
that  in  certain  cases  {lower  of  redemption  already 
exists.  Bee  9  &  10  Vict.,  c.  73,  ss.  1,  2  ;  23  &  24  Vict., 
0.  93.  ss.  31,  32 ;  41  A  42  Vict.,  o.  42. 

"  It  may  be  thonght  that,  if  one  of  the  chief  objects 
of  the  Act  is  to  facilitate  dealings  with  property,  power 
might  have  been  given  (the  rent  owner  or  reversioner 
b«&g  properly  represented  before  the  commissioners) 
to  oommate  perpetnsl  rents  reserved  on  grants  for 
bnilding  pniposes  and  to  convert  perpetaaUy  renewable 
leaaeholds,  into  estates  in  fee ;  bat  sach  a  power  is 
wanting.  See  as  to  conversion  in  Ireland  of  perpetually 
renewable  leaseholds,  12  &  13  Yiot.,  o.  105 ;  31  &  32 
Viot,  c.  62." 

Division  XI.  of  the  Aat  relates  to  "  powers  of  at- 
torney : " — 

"Section  46  empowers  the  donee  of  a  power  of  at- 
torney to  'execate  or  do  any  assaranoe,  iastrumenf, 
or  thing,  in  and  with  his  own  name,  and  signature,  and 
his  own  seal,  where  sealing  is  reqaired  instead,  in  the 
name  and  vrith  the  seal  of  the  donor.'  Beotion  47,  sab- 
aeotion  (1),  is  an  extension  of  section  26  of  22  &  28  Vict., 
c.  35,  and  enacts  that  '  any  perwm'  [section  26  was  con- 
fined to  a  trustee,  exeoator,  or  administrator]  '  making 
or  doing  any  payment  or  aot  tn  good  faith  in  parsuanoe 
of  a  power  of  attorney  is  not  to  be  liable  in  respect  of 
the  payment  or  aot,  by  reason  that,  before  the  payment 
or  aot,  the  donor  of  the  power  had  died,  or  become 
Innatio,  or  of  unsound  mind,  or  bankrupt,  or  had 
revoked  the  power ;  if  the  fact  of  death,  &o.,  was  not  at 
the  time  of  the  payment  or  aot  known  to  the  person 
making  or  doing  the  same.'  Section  26  of  the  former 
Aot  had  the  expression, '  was  dead  at  the  time  of  annh 
payment  or  act,  or  had  done  some  aot  to  avoid  the 
power.' 

"  Section  48  provides,  sub-section  (1),  that  an  instru- 
ment creating  a  power  of  sttorney,  ite  exeeuiion  being 
rerifitd  by  ovarii,  itaiutwy  declaration,  or  other  sufficient 
eridence  [what  will  be  such  other  evidence  and  who  is  to 
determine  its  sufflciency  remains  to  be  seen] ,  may,  with 
the  afi9davit  or  declSratidit;  if  any,  be  deposited  in  the 
central  ofSce  of  the  Sapreme  Court  of  Judioatare.  A 
separate  file  of  such  instraments  is  to  be  kept,  sub- 
seotion  (2) ;  a  copy  of  instruments  so  deposited  may  be 
presented  at  the  office  and  stamped  or  marked  as  an 
offioe  copy,  snb-seotion  (8) ;  office  copies  are  to  be 
received  as  evidence,  Bub-seclion  41,  and  general  rules 
may  be  made  regulating  the  practice  of  the  central 
office  for  the  purposes  of  this  section. 

"  Sections  46  and  48  extend  to  powers  of  attorney 
made  before  or  after  the  commencement  of  the  Aot. 
Beotion  47  is  prospective.  Sections  47  and  48  will  un- 
doubtedly prove  very  nseful." 

Division  XTT.  of  the  Aot  relates  to  "  the  construction 
and  effect  of  deeds  and  other  instrunienti :  "— 

"We  have  already  adverted  to  most  of  the  sections 
in  this  division,  and  will  shortly  refer  to  the  others. 
Beotion  52  provides,  subsection  (1),  that  a ' person  to 
whom  any  power,  whether  coupled  with  an  interest  or 
not,  is  given,  may  by  deed  release  or  contract  not  to 
exercise  the  power;'  and  applies,  sab-section  (2),  to 
powers  created  by  instmments  coming  into  operation 
either  before  or  after  the  oommenoement  of  the  Act, 
Dari*  v.  Ifugttenin,  1 H.  &  M.  780,  82  Law  J.  Rep.  Chanc. 
417,  and  that  class  of  oases  are  instances  of  agreements 
not  to  exercise  a  power  appendant ;  and  this  section 
will  now  enable  powers  simply  collateral  (as  to  which 
see  Farweli,  p.  10)  to  be  released. 


"  Section  S3  deals  with  supplemental  or  annexed 
deeds.  Section  67  provides  that  '  deeds  in  the  form  of 
and  using  the  expressions  in  the  forms  given  '  in 
schedule  4  to  the  Aot,  '  or  in  the  lUi  form  or  using 
expressions  to  the  like  effect,  shall,  as  regards  form  and 
expression  in  relation  to  the  provisions  of  this  Act,  be 
sufficient.'  This  section,  ooupled  with  such  expressions 
as  '  expressed  to  convey  as  beneficial '  owner,  &o., 
seotion  7,  snb-seotion  (1) ;  '  by  the  direction  of  as 

benefioial  owner  hereby  conveys,'  section  7,  sab-section 
(2) ;  and  form  3  in  Schedule  IV.,  shows  that  when  it 
is  intended  to  employ  the  machinery  of  the  Act  for  the 
purpose  of  conveyance,  careful  attention  in  adopting 
the  language  suggested  by  the  Aot  will  be  desirable, 
though  possiVily  not  absolutely  necessary. 

"  Section  62,  which  is  prospective,  provides  that  <  a 
conveyance  of  freehold  land  to  the  use  that  any  person 
may  have  for  an  estate  or  interest  not  exceeding  in 
duration  the  estate  conveyed  in  the  land  any  easement, 
right,  liberty,  or  privilege  in  or  over  or  with  respeot  to 
that  land,  or  any  part  thereof,  shall  operate  to  vest  in 
poaetaon  in  that  person  that  easement,  right,  liberty  or 
privilege  far  the  ettaie  or  vnierett  expretsed  to  be  limited  to 
him,  and  he  and  the  pertont  deriving  tide  [query  to  the 
easement,  &c.,  or  to  what  ?]  under  him  shall  have  nse, 
and  enjoy  the  same  accordingly. 

"  The  form  given  in  2  Davidson,  part  1,  p.  265,  note, 
is  an  illustration  of  a  right  of  way  being  created  under  a 
power,  i.e.,  by  the  limitation  of  a  use.  The  object  and 
effect  of  the  section  is  not  very  clear ;  see  as  to  meaning  of 
right,  Co.  Litt.  266  (a),  345  (a).  Generally  the  Courts 
incline  to  favour  snob  a  constmction  of  a  grant  of  way- 
leave,  for  instance,  as  will  annex  it  to  land  (2  Davidson, 
part  1,  p.  551,  note),  and  see  Thorpe  v.  BrnmMt,  L.  B. 
8  Chanc.  660.  The  section  seems  rather  to  point  to  a 
personal  right  (see  Gale,  p.  14,  note). 

"Division  Xm.,  relating  to  long  terms,  introdnoes  a 
striking  innovation  in  real  property  law,  and  enacts, 
section  65,  sub-seotion  (1),  *  where  a  reaidae  unexpired 
of  not  less  than  200  years  of  a  term  which,  as  originally 
created,  was  for  not  less  than  800  years,  is  subsisting  in 
"  land,"  whether  being  the  whole  land  originallycom. 
prised  in  the  term,  or  part  only  thereof,  without  any 
trust  or  right  of  redemption  affecting  the  term  in  favour 
of  the  freeholder  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  without  any  rent,  or  with 
merely  a  peppercorn  rent,  or  other  tent  having  no 
money  value  incident  to  <A<  reversion,  or  having  had  a 
rent  not  being  merely  a  peppercorn  rent,  or  other  rent 
having  no  money  value  originally  so  incident,  which 
subsequently  baa  been  released  or  baa  become  barred 
by  lapse  of  time'  [but  see  on  this  puint  Archbold  v. 
I^ndly,  9  H.  L.  at  pages  881,  386],  '  or  has  in  any  other 
way  ceased  to  be  payable ;  then  the  term  may  be 
enlarged  into  a  fee  simple  in  the  manner  and  subject  to 
the  restrictions  in  this  section  provided.'  Sub-section 
(2)  ahowa  what  persons  may  so  enlarge  it  by  decla- 
ration in  a  deed  ;  by  sub-section  (4)  ■  the  estate  iu  fee 
simple  BO  acquired  by  enlargement  is  to  be  anbject  to 
all  the  aame  trusts,  powera,  executory  limitatioos  over 
rights  and  equities,  and  to  all  the  same  covenants  and 
provisions  relating  to  user  and  enjovment  and  tu  all  the 
same  obligations  of  every  kind  as  the  term  would  have 
been  subject  to  if  it  had  not  been  so  enlarged ;'  and 
see  sub-section  (5).  By  snb-sectioo  (6),  'the  estate  ia 
fee  simple  so  acquired  shall,  whether  the  term  was 
originally  created  without  impeachment  of  waste  or 
not,  include  the  fee  simple  in  all  mines  and  minerale 
which  at  the  time  of  enlargement  have  not  been  severed 
in  right  or  in  fact,  or  have  not  been  severed  or 
reserved  by  an  iaolosure  Act  or  award;  and  by  sub- 
section (7)  tbe  section  applies  to  every  such  term  as 
aforesaid  subsisting  at  or  after  the  oommencenieut  of 
the  Aot.  Notwithstanding.  sub-EOction  (4),  the  change 
of  tenure,  ooosequent  upon  such  an  enlargement,  may 
obviously  bring  certain  consequences — e.g.,  rights  of 
descent,  dower,  curtesy  ;  while,  on  the  other  hand,  tbe 
term  will  no  longer  be  included  in  m  valuation  for 
probate. 

"  It  has  been  suggested  that  tbe  section  would  apply 
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to  an  nnderlease,  granted  at  a  peppercorn,  in  oonBider- 
ation  of  a  fioe  out  of  a  lease  which  had  reserved  a 
rent ;  compare  the  late  oaae  of  Ex  parte  WaUon,  60  Law 
J.  Bep.  Chano.  657 ;  L.  B.  17  Chano.  Div.  746,  where 
the  rent  reserved  by  the  nnderlease  was  less  than  that 
reserved  by  the  lease,  and  a  fine  had  been  paid.  _  No 
donbt  the  expression  '  other  per$on  entitled  in  reversion ' 
involves  difficulty ;  bat  this  phrase  might  apply  to  a 
person  having  a  partial  interest  under  a  settlement  of 
the  reversion.  Certainly  there  is  not  here  any  snoh 
expression  as  '  leiwehold  reversion,'  section  (3),  sub- 
aeotion  (1),  section  13,  sub-section  (1)  ;  and  note  the 
expressions,  section  3,  sub-seotion  <5),  '  where  land  sold 
is  held  by  underlease;'  section  11,  sub-seotioD  (1), 
'  reversionary  estate  immediately  expectant  on  the  term 
granted ;  section  14,  sab-section  (3) ;  derivative  under- 
lease ;  but  see  Division  IIL,  and  section  26,  snb-seotion 
(1).  If  section  65  can  apply  to  an  underlease,  Ex  parte 
Walton  seems  to  show  that  the  Court  would  find  a 
mode  of  preventing  injustice  to  a  freehold  reversioner 
being  caused  by  the  creation  of  an  underlease  at  a 
peppercorn  out  of  a  lease  reserving  a  sabstantial  rent." 

We  have  already  referred  to  Division  XIV.,  relating 
to  '  The  adoption  of  the  Act ; '  Division  XY.,  section 
67,  'Notices' — but  which  [sub-section  (5)]  does  not 
apply  to  notices  served  in  proceedings  in  the  Conrts— 
and  section  68,  Statutory  declarations ;  Division  XVI., 
Rection  69,  relating  to  Court  Procedure,  and  which,  of 
course,  requires  careful  attention ;  to  the  important 
section  70,  as  to  conclusiveness  of  orders  of  the  Court 
in  favonr  of  purchasers  ;  and  to  Division  XYII.,  as  to 
repeals.  The  last  Division  of  the  Act,  XYIIL,  slightly 
modifies  its  application  respecting  Ireland, 

The  new  year  will  soon  give  its  experiences  of  the 
working  of  many  parts  of  the  Act.  Oar  readers  mast 
have  already  heard  of  instances  in  which  the  immediate 
adoption  of  some  of  its  provisions  is  proposed,  and  even 
of  oases  where  it  had  been  snggested  that  matters 
should  stand  over  from  the  recent  sittings  to  those 
oommencing  in  January,  in  order  that  its  provisions 
(e.g.  section  41)  may  be  applied. — Lait  Journal. 


COMPENSATION  FOR  IMPROVEMENTS. 

Compensation  for  improvements  is  a  phrase  which 
has  been  vary  much  in  people's  mouths  since  the  Irish 
Land  Act  of  1870 ;  but  there  are  cases  to  which  the 
phrase  is  applicable,  but  which  have  no  conuexion  with 

f>litios.  Such  a  case  was  brought  before  Mr.  Justice 
ry  on  the  10th  December,  and  the  case  then  presented 
was  one  in  which,  if  in  any,  such  compensation  was 
rightly  allowed.  The  action  of  Walton  v.  Qa»i  was  one 
tor  partition  of  certain  freehold  and  leasehold  proper- 
ties which  had  belonged  to  two  ladies  as  tenants  in 
oommon,  and  had  been  settled  on  their  respective 
marriages,  of  each  of  which  issue  had  been  born. 
Shortly  after  the  marriages,  which  took  place  at  the 
same  time,  an  arrangement  was  oome  to  between  the 
ladies  and  their  husbands,  by  which  the  properties  were 
to  be  partitioned  and  held  in  severalty,  a  sam  being 
paid  for  equality  of  partition.  Time  went  on,  fifteen 
years  passed  away,  and  the  action  was  brought  for 
partition  on  the  footing  of  the  arrangement ;  but,  since 
the  date  at  which  that  had  been  oome  to,  the  value  of 
the  property  which  was  originally  the  more  valuable 
had  greatly  increased,  while  tliat  of  the  less  valuable 
bad  also  increased,  but  to  a  much  smaller  extent.  In 
ea«h  case  the  increased  value  wus  attributable  to  expen- 
diture, in  unequal  amounts,  on  buildings  and  improve- 
ments by  the  parties  for  wbomthe  partition  arrangement 
bad  destined  the  property.  The  neatquestion  was  thus 
raised,  whether  the  snm  to  be  paid  for  equality  of 
partition  was  to  be  calculated  after  deducting  for  the 
sums  respectively  expended  in  permanent  improve- 
ments, or  whether  no  such  deduction  could  be  made. 
It  is  obvioas  that,  if  the  former  course  were  pursued, 
the  parties  would  reap  the  benefit  of  their  own  expen- 
diture, whereas,  if  that  course  were  not  adopted,  the 
effect  would  he  that  the  parties  who  had  expended  a 
small  sum,  and  wrought  a  small  improvement^  would 


share  the  benefits  attributable  to  the  greater  enterprise 
of  the  other  parties.  Maoh  to  their  credit,  the  parties 
who  had  done  but  little  to  improve  their  property  sup- 
ported the  contention  in  favonr  of  making  the  deduc- 
tion, and  the  learned  judge  thought  himself  at  liberty 
to  sanction  the  deduction,  notwithstanding  the  infancy 
of  some  of  the  parties  interested,  following  an  unre- 
ported decision  of  Vioe-Ghanoellor  Bacon  in  a  case  of 
Parker  v.  Trigg,  in  1874.  It  must  always  be  sound 
policy,  as  is  now  generally  admitted,  to  encourage  coon- 
piers  to  lay  out  money  on  the  land  which  they  hold ; 
and  the  general  principle  applies  to  the  case  of  tenants 
in  common  just  as  much  as  to  any  other.— ^aio  Timet. 


THE  OUITEAU  TRIAL. 


The  becoming  mode  of  trying  a  case  like  that  of 
Gniteau  is  a  question  raising  difficnlties,  some  of  whioh 
are  peculiar  to  the  practice  of  American  Courts  of  law, 
and  others  wonld  be  shared  by  English  Courts  in  similar 
oircnmstances.  In  the  United  States  a  prisoner  may 
have  several  connsel,  each  of  whom  will  sometimes  take 
an  independent  line  of  defence,  it  he  think  it  to  the 
oommon  client's  interest ;  and  this  laxity  of  practice  is, 
it  seems,  extended  to  the  case  where  the  prisoner  is 
partly  defended  by  counsel  and  partly  by  himself.  In 
England,  if  a  prisoner  defends  himself,  he  can  only 
have  counsel  to  advise  him,  or  perhaps  by  a  survivid 
from  the  time  when  prisoners  could  have  no  connselto 
argue  points  of  law.  Althongh,  however,  an  English 
Court  would  be  free  from  the  difficulty  caused  by  the 
prisoner  being  also  his  own  advocate,  there  wonld  still 
be  much  embarrassment  in  dealing  with  a  prisoner  who 
is  defended  by  counsel  bnt  who  is  alleged  to  be  insane, 
and  constantly  interrupts  the  proceedings.  A  prisoner 
charged  with  felony  cannot  be  tried  in  his  absence,  and 
physical  coercion  can  only  be  used  to  prevent  au  escape. 
If  the  judge  fail  to  impress  the  prisoner  with  the  neces- 
sity of  proper  behaviour,  the  only  resource  wonld  be  to 
commit  him  for  contempt,  and  adjourn  the  trial  or  dis- 
charge the  jury.  The  jurisprudence  of  neither  country 
ought  to  necessitate  so  circuitous  and  perhaps  ineffec- 
tive prooednre,  but  the  judge  ought  to  have  the  power 
to  remove  the  prisoner  and  proceed  with  the  trial  if  he 
is  of  opinion  that  justice  cannot  be  decorously  admi- 
nistered in  the  prisoner's  presence.  The  possession  of 
this  power  would  go  far  to  check  extravagances.— 2(0W 
Journal. 

STATE  ASSASSINS  AND  THE  DEFENCE  OF 

INSANITY. 
The  tragedy  of  July  2  last 'suddenly  revived  public 
interest  in  the  old  topic — the  defence  of  insanity  ia 
capital  cases.  It  is  a  well-worn  theme,  much  disonssed, 
and  always  with  an  unsatisfaotory  result.  What  is 
moral  insanity?  What  is  legal  insanity?  Conclusive 
answers  to  both  these  questions  have  often  been  at-, 
tempted,  but  never  given  with  such  definiteness  and 
decisiveness  as  to  shot  off  debate.  Every  day  the 
oontroverey  is  resamed  in  onr  courts,  and  apparently 
will  go  on  to  the  end  of  time.  It  is  settled  one  day, 
and  the  day  after  we  find  it  is  not  settled  at  all. 
"What,"  said  the  late  Dr.  Forbes  Winslow,  "is  my 
test  of  insanity  ?  I  have  none.  I  know  of  no  unerring, 
infallible,  and  safe  rule  or  standard  applicable  to  all 
cases."  So,  too,  the  British  judges,  whose  effort  to 
define  the  undeflnable  we  shall  presently  examine  at 
length,  after  all  their  elaboration  of  statement  touching 
what  does  and  what  does  not  constitute  legal  insanity, 
finally  confessed  that  "  the  facts  of  each  particular  case 
must  of  necessity  present  themselves  with  endless 
diversity,  and  with  every  shade  of  difference  in  each 
case."  Bnt  if  it  be  difficult  to  define  what  is  legal 
insanity,  which  is  a  mere  matter  of  human  law,  how 
much  more  difficult  is  it  to  determine  and  define  what 
is  moral  insanity?  Dr.  Sam  Johnson  declares  that 
"  all  power  of  fancy  over  reason  is  a  de(p«e  of  insanity," 
and  Montaigne  asserts  that  between  genius  and  madness 
there  is  but  "  a  half  tu^i  of  the  toe."    U.  Xaine  oononxa 
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in  this  diotnm,  and  philosophioally  avers  that  "  insanity 
is  not  a  distinot  and  separate  empire ;  oar  ordinary 
life  borders  opon  it,  and  we  oroas  the  frontier  in  some 
part  ol  our  nature."  It  has  been  the  periodic  mission 
of  the  assassin  to  revive  this  moot  qnestion.  One  day 
the  world  stands  and  shudders  with  an  nnanimons 
horror,  and  the  next  divides  upon  the  old  issue — Was 
he  insane  I  It  is  oppressively  monotonous,  in  looking 
baek  over  these  hiacorioal  tragedies,  to  find  how  in- 
variably the  moderu  imitator  of  Brutns  oomes  down  to 
the  footlights  with  a  pistol  in  one  hand  and  a  plea  of 
insanity  in  the  other.  In  Ameriosn  history,  so  far,  we 
have  had  only  two  creatures  oorrespondiug  to  what,  in 
the  vooabniary  of  Europe,  woold  be  called  regicides. 
In  the  first  case  there  was  no  opportanity  ofFered  to  the 
assassin  to  plead  insanity.  A  vast  amount  of  legal  lore 
and  medical  metaphysics  was  forestalled  by  the  sum. 
maiy  shooting  of  Wilkes  Booth  in  the  barn  where  he 
was  brought  to  bay.  The  mother  conn  try  has  had  a 
far  greater  familiarity  with  snoh  criminals  within  the 
current  century,  and  a  glanoe  at  her  reoords  in  this 
regard  would  seem  to  have  a  timely  interest.  It  is, 
perhaps,  worthy  of  note  that  not  one  of  the  men  who 
have  of  late  murdered,  or  attempted  to  murder,  czars 
or  emperors,  have  ofFsred  the  plea  of  insanity.  In 
Great  Britain  and  the  United  States  it  seems  to  be  the 
assassin's  invariable  defence.  And  in  both  ooantries 
counsel  for  the  accused  start  with  the  advantage  of 
being  able  to  ask  the  jary,  as  Mr.  Cookburn  did  in  the 
cases  both  of  Pate  and  MoNaughten— Goald  they  believe 
that  any  sane  man  could  have  committed  snob  an  aotf 
And  that  is  the  qnestion  whioh  the  tragic  event  that 
has  recently  shocked  and  saddened  both  hemispheres 
once  more  invests  with  melancholy  importance,  and 
presents  for  deoision  to  aa  American  jury. — Atlantie 
MmtUy. 


VIOLA.TION  OP  TOMBS. 

The  recent  discovery  at  Duneoht  has  called  public 
attention  to  a  species  of  crime  which  it  was  hoped  had 
beoome  extinct.  Old  people  can  call  to  mind  a  dismal 
period,  the  horrors  of  whioh  may  be  said  to  have 
culminated  in  the  tragedy  of  Burke  and  Hare.  In  so 
far  as  the  science  of  anatomy  is  concerned,  the  occu- 
pation of  the  "  body-snatcber "  is  certainly  for  ever 
gone.  Bat  apparently  it  has  only  passed  into  the  hands 
of  more  skilled  and  more  exalted  orirninals,  who  hoped 
to  trade  npon  the  outraged  feelings  of  moarning 
relatives. 

Hen  naturally  aak  what  is  the  law  upon  the  sabjeot? 
We  noticed  an  article  the  other  day.ia  the  Pall  Mall 
Oaaette,  in  which  the  writer  oalmly  ignores  the  fact 
that  the  Dunacht  criminalg  must  be  tried  under  the 
law  of  Scotland.  His  readers  are  gravely  told  that 
there  can  be  no  trial  for  larceny.  He  might  have 
added  that  there  could  be  no  grand  jary.  Bnt  practically 
the  law  of  the  two  ooantries  is  the  same  npon  the  point 
in  question.  The  crime  with  which  we  are  dealing  is 
not  an  act  of  theft,  whioh  is  the  Scottish  for  larceny. 
Upon  both  sides  of  the  Border  it  is  a  minor  offence 
involving  an  arbitrary  punishment.  There  is  very 
little  law  upon  the  subject.  Hume  says,  "  The  raising 
of  a  dead  body  from  the  grave  cannot  in  any  proper 
sense  be  regained  as  a  theft,  but  may  be  proseoated  as 
a  great  indecency,  and  a  crime  of  its  own  sort,  the 
eranea  vioUUi  tejnUehri."  The  cases  referred  to  in  the 
notes  upon  this  passage  in  the  text  certainly  indicate 
bow  arbitrary  has  been  the  puDishment.  Thus  in  1808 
Archibald  Begg  was  banished  from  Scotland  for 
fourteen  years  on  hia  own  petition ;  in  1815  four 
Aberdeen  medical  students  were  fined  and  imprisoDed 
for  fourteen  days,  although  the  charge  against  them 
waa  thought  of  rafflcient  importance  to  be  tried  at 
eironit.  Six  months'  imprisonment,  with  or  without 
aeonrity  for  future  good  ooodnot,  seems  to  have  been 
the  usual  sentence  for  some  time  after  this,  but  in  1823 
a  man  who  had  been  previoasly  convicted  was  trans- 
ported  for  seven  years. 

The  only  authority  for  holding  that  the  act  of  taking 


an  nnburied  oorpse  is  one  of  theft  is  the  old  case  of 
Maektmie.  The  relevancy  of  the  charge  appears  to  have 
been  snstained  by  a  single  judge  upon  ciroait  at 
Inverness.  It  is  diffioalt  to  see  what  is  the  distinction 
which  the  fact  of  burial  thus  appears  to  make.  Alison 
says,  "  The  crimat  violati  iqtiilchri  is  not  oonsidered  as  a 
branch  of  theft,  for  oar  practice  acknowledges  no 
property  in  the  remains  of  deceased  relations  after  they 
have  been  committed  to  the  grave."  But  is  the  body 
while  nnburied  private  property  I  It  is  in  the  lawful 
oastody  of  others  certainly,  but  does  it  not  continue  to 
bo  in  such  custody  after  it  has  been  deposited  in  the 
vault  or  grave.  It  lies  in  gronod  whioh  is  private 
property  at  all  events,  and  may  it  not  be  said  to  beoome 
part  of  that  property  ? — Journal  of  Juriiprudmce. 


PAYMENT  UNDER  PROTEST. 

It  is  always  welcome  news  to  the  general  public 
when  some  new  method  of  evading  extortion  U  dis- 
covered and  enforced  in  the  courts  of  law.  The  late 
decision,  therefore,  in  Lugard  v.  Sigga,  by  Justices 
Grove  and  Lopes,  will  be  hailed  with  satisfaction, 
though  whether  in  the  future  it  will  be  oonsidered  as  iv 
binding  authority  must  be  doubtfal.  The  plaintiff, 
who  was  an  officer  in  the  army,  had  been  staying  at 
the  defendant's  hotel  for  some  days  at  the  time  of  the 
late  Windsor  review.  When  his  bill  was  presented  to 
him  for  payment  prior  to  bis  departure  he  complained 
of  the  charges,  but  the  defendant  refused  to  alter  them. 
The  plaintiff  then  paid  the  bill  under  protest,  and 
subsequently  brought  an  action  to  recover  the  amount 
of  the  overcharges.  At  the  trial  the  County  Court 
jadge  foand  as  a  fact  that  the  charges  were  excessive ; 
and  he  also  held,  as  a  matter  of  law,  that  the  plaintiff 
mnst  be  considered  to  have  known  that  the  defendant 
could,  if  he  wished,  have  detained  his  luggage  supposing 
he  haid  refused  to  pay  the  bill.  No  evidence,  however, 
was  offered  to  show  that  the  plaintiff,  at  the  time  of 
the  dispute  about  the  amount  of  the  charges  in  the  bill, 
had  any  Inggaga  on  the  defendant's  premises,  or  that 
the  defendant  either  detained  or  made  any  threat  to 
detain  the  plaintiff's  laggage  if  he  refused  to  pay  those 
charges.  On  these  facta  the  case  came  before  Justices 
Grove  and  Lopes,  who  held  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  overcharges  sued 
for  by  him.  This  decision  we  venture  to  think  goes 
very  much  farther  than  any  decided  case  has  yet  gone. 
Aa  a  general  rule  money  paid  with  a  fall  knowledge  of 
the  facts  cannot  be  recovered  back.  To  this  rale,  how- 
ever, aa  might  have  been  expected,  nnmeroas  exceptions 
are  to  be  found,  and  it  seema  possible  to  groap  these 
exceptions  under  two  heads,  namely,  where  money  has 
been  obtained  (1)  by  fraud,  (8)  by  duress,  either  actual 
or  constraotive.  A  familiar  instance  of  the  first  class 
of  exceptions  is  afforded  by  the  case  of  Dvke  of  CadavtU 
V.  CoUini  (i  A.  &  E.  868),  where  it  was  held  that  the 
plaintiff  could  recover  back  from  the  defendant  a  sum 
of  money  paid  to  him  in  order  to  avoid  a  fraudulent 
arrest  with  which  the  defendant  threatened  the  plaintiff. 
The  oases  also  with  regard  to  actnal  duress  are  clear; 
Mr.  Justice  Coleridge  in  his  judgment  in  Aihmole  v. 
Waintoright  (2  Q.  B.  837)  remarking,  •■  I  never  doubted 
that  an  action  for  money  had  and  received  might  be 
maintained  to  recover  money  paid  on  the  wrongful 
detainer  of  goods.''  With  regaird,  however,  to  what 
constitutes  what  may  be  called  coustrnctive  duress  the 
law  is  not  j^uite  so  plain.  One  class  of  cases  establishes 
the  rule  beyond  doubt  that,  where  a  man  is  entitled  to 
the  exercise  of  a  legal  right  on  payment  of  a  certain 
sum,  if  he  is  obliged  to  pay  a  larger  sum  for  the  exercise 
of  that  right  he  is  entitled  to  recover  the  overcharge  in 
an  action  for  money  had  and  received. 

The  cases  of  Barker  v.  The  Great  WetUrn  Railway  (7  M. 
&  G.  253)  and  Steele  v.  WHliam*  (8  Ex.  625)  are  good 
illustrations  of  this  rule.  In  the  former  case  the  railway 
company  charged  the  plaintiff  more  than  they  were 
entitled  to  do  for  carrying  his  goods,  and  in  the  latter 
the  defendant,  colore  ofieii  as  the  parish  clerk,  extorted 
•  larger  fee  than  he  was  by  law  entitled  to  charge  tor 
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extract*  from  the  parish  register.  In  both  cases  the 
plaintifFs  were  held  to  be  entitled  to  recover  the  amount 
of  the  overoharge.  Instances  of  another  kind  of  con- 
•tmotiTe  duress  are  afiorded  by  the  oases  of  PraMr  v. 
Pendlebnry  (31  L.  3. 1,  C.  P.),  Smith  v.  Bromley  (2  Dong. 
695),  and  Smith  v.  Cvff  (6  M.  &  Sel.  160).  The  principle 
of  these  cases  is,  that  a  person  who  has  paid  money  in 
order  to  induce  another  not  to  withhold  something 
which  he  is  not  entitled  to  withhold  may  recover  the 
money  hack.  Lord  Mansfield  in  one  of  those  cases 
remarks,  ■■  If  a  man  makes  use  of  what  is  in  his  own 
power  to  extort  money  from  one  in  distress  it  is 
certainly  illegal  and  oppressive;"  and  Mr.  Justice 
Williams  says  :  "  Where  a  demand  is  made  by  a  mort- 
gagee who  refuses  to  transfer  unless  his  demand  is 
satisfied,  this,  though  not  duress  in  the  strict  le^al 
sense  of  the  term,  constitutes  a  state  of  circumstances 
nnder  which  the  money  so  paid  may  be  recovered  back." 
It  must  be  noticed  that  in  all  these  cases  there  was 
either  an  actual  threat  or  an  actual  refusal  which  the 
oonrt  interpreted  as  amounting  to  constructive  duress. 
In  the  present  case  under  discussion,  however,  there 
was  nothing  of  the  kind.  It  was  not  proved  that  the 
defendant  either  refused  to  allow  the  plaintiff  to  remove 
his  luggage,  or  that  he  threatened  to  do  so.  In  faot 
it  was  not  actually  found,  though  apparently  it  was 
assumed  by  the  learned  judges,  that  the  plaintiff  had 
any  luggage  in  the  hotel  at  the  time  of  the  dispute 
about  the  amount  of  the  charges  in  the  bill,  which  the 
defendant  could  have  detained  had  he  wished  to  do  so. 
The  decision,  however,  at  any  rate  goes  the  length  of 
saying  that  it  is  sufficient  to  enable  any  one  who  pays 
money  under  protest  to  recover  it  back  if  the  recipient 
had  at  the  time  of  payment  a  power  of  duress  which  he 
might  have  exercised,  even  thongh  as  a  fact  he  did 
neither  exercise  nor  threaten  to  exercise  it.  This 
decision  we  venture  to  think  goes  further  than  any  case 
yet  decided ;  and  it  will  most  undoubtedly  reduce  to  an 
appreciable  degree  the  protection  which  life  power  of 
duress  was  intended  to  afford. — Loan  Kmei. 


LIABILITT  FOR  LYING  AGENTS. 

For  a  great  many  years  there  has  been  a  moot  point 
in  the  law  of  principal  and  agent  as  to  how  far  the 
liability  of  a  principal  extends  when  his  agent  has, 
with  or  withont  aowority,  told  some  lie  or  made  some 
innocent  misrepresentation  whereby  the  principal  has 
benefited.  Is  the  principal  or  the  master  to  be  treated 
as  himself  making  the  misrepresentation,  or  if  not, 
then  what  is  the  remedy,  if  any,  against  him  1  It  is 
a  case  of  great  nicety,  closely  bordering  on  the  province 
of  morals,  and  casuistry  may  well  exercise  itself  on 
the  situation.  The  leading  case  on  the  subject  occurred 
some  '10  years  ago,  and  ever  since  the  courts  have 
been  hesitating,  doubting  .and  dividing  upon  the 
principle  which  that  case  was  supposed  to  decide. 

That  case  of  Carafoot  v.  Poalce,  6  M.  <fe  W.  368,  was 
one  in  which  the  plaintiff  sued  for  non -performance  of 
a  contract  which  the  defendant  had  entered  into  for 
the  lease  of  a  house,  and  the  defendant  set  up  a  defence 
that  he  had  been  induced  by  the  fraud,  covio,  and 
misrepresentation  of  the  plaintiff,  to  enter  into  the 
contract.  A  house  was  to  let  and  it  was  next  door  to 
a  brothel ;  and  the  plaintiff,  who  was  the  owner, 
employed  an  agent  to  let  it.  The  house  was  one 
which  no  respectable  family  ecu!  1  inhabit.  The  defen- 
dant had  a  family  growing  up  of  both  sons  and 
daughters,  and  it  would  have  been  utterly  impossible 
for  uim  to  live  in  it  under  the  oircumBtances.  The 
owner  was  perfectly  aware  of  the  brothel,  and  he 
employed  an  agent  who  was  not  aware  of  that  circum- 
stance. The  defendant,  on  looking  at  the  house,  was 
struck  with  the  cheapness  of  it,  upon  which  he  was 
induced  to  ask  the  agent  whether  there  was  anything 
objectionable  about  the  house,  and  that  was  admitted 
to  amount  to  asking  whether  there  was  any  nuisance 
next  door.  The  agent,  who  was  utterly  ignorant  of 
the  nature  of  the  occupation  of  the  adjoining  house, 
aaid  that  there  was  not ;  and  when  the  gentleman  retired 


from  the  contract  the  owner  bronght  an  action  against 
him  for  non -performance.  Upon  the  trial  the  jury, 
under  the  direction  of  Lord  Abinger,  C.B.,  found  for 
the  defendant.  That  was  set  aside  by  the  Court  of 
Exchequer,  and  npon  this  ground,  that  the  allegation 
was  of  fraud  and  covin.  There  was  no  evidence  of  any 
fraud  on  the  part  of  the  owner  of  the  house,  who  had 
made  no  fslso  representation,  but  who  had  not 
mentioned  this  faot  to  his  agent.  There  was  no  fraud 
on  the  part  of  the  agent  because  he  was  not  aware  of 
the  circumstances.  One  had  not  got  the  mutton  and 
the  other  had  not  stolen  it ;  and  consequently  the 
defendant  was  fixed  with  the  oontraot. 

That  decision  has  been  commented  on  rather 
severely  by  snbsequeot  judges.  In  the  National 
Exchange  Compcmy  v.  Drew,  1  Pat.  App.  494,  Lord  St. 
Leonards,  when  dealing  with  that  oase,  observed  that 
supposing  there  had  been  no  allegation  of  fraud,  but  it 
had  been  put  simply  on  the  ground  of  misrepresentation, 
then  it  was  not  denied  by  the  judges  that,  if  a  principal, 
with  knowledge  of  a  fact  which  was  material  to  the 
value  of  the  property,  employed  an  agent  whom  he 
knew  to  be  ignorant  of  the  fact,  for  the  purpose  of 
concealing  it,  he  could  not  avail  himself  of  that 
concealment  and  he  would  be  responsible.  But  Lord 
St.  Leonards  said  that  he  himself  would  be  disposed 
to  go  much  further.  He  said  that  if  in  that  case  fraud 
had  not  been  alleged,  but  it  had  been  put  upon  mis. 
representation,  aud  the  facts  were  that  a  man  knowing 
that  there  is  so  serious  a  nuisance  affecting  a  house  so 
as  to  diminish  its  value  in  such  a  way  that  no  respectable 
man  could  live  in  it,  and  he  takes  care  himself  not  to 
make  the  contract,  but  leaves  it  to  an  agent  who  he 
has  no  reason  to  suppose  is  aware  of  the  fact,  and  if, 
in  the  course  of  the  treaty  for  the  contract,  the  agent 
being  asked  if  such  a  tact  existed  states  positively,  no, 
and  the  contract  is  executed  in  silence  upon  the  point, 
because  the  purchaser  or  the  tenant's  vigilance  has 
been  lulled  to  sleep  upon  it,  and  he  believes  the 
representation  made  to  him  by  the  agent,  then  Lord 
St.  Leonards  said,  he  would  be  very  much  shocked  if  iu 
a  oase  like  that  the  law  of  England  would  not  reach  the 
case  of  a  person  so  availing  himself  of  a  misrepresen. 
tation  of  his  own  agent,  who  might  be  ignorant  of  the 
fact  although  the  principal  himself  knew  it  and 
employed  the  agent  in  order  to  avoid  making  a  direct 
representation  to  the  contrary.  Lord  St.  Leonards  said 
that  he  should  feel  no  hesitation  in  saying  that  though 
the  representation  was  not  fraudulent,  the  agent  not 
knowing  that  it  was  false,  yet  that,  as  in  tact  it  was 
false,  and  false  to  the  kuowledge  of  the  principal, 
although  the  agent  did  not  know  it,  it  onght  to  bind 
the  principal  when,  npon  a  matter  so  material  to  the 
value  of  the  property,  he  left  it  to  the  agent  to  make 
the  representation  without  informing  himself  of  so 
important  a  fact  within  his  own  kuowledge  ;  the 
agent  making  a  false  representation  of  that  faot  it 
would  bind  the  principal,  and  thus  impeach  the  validity 
of  the  contract. 

Tho  same  view  as  that  of  Lord  St.  Leonards  was 
laid  down  by  Willes,  J.,  in  a  case  of  Barwick  v.  EnglUh 
Joint  Stock  Bank,  L.  B.  2  Ex.  258.  There  the  plaintiff 
was  induced  to  continue  to  supply  oats  to  a  customer 
of  the  bank,  a  contractor  with  the  Government,  on  a 
guarantee  from  its  manager  to  the  effect  that  the 
customer's  cheque  in  the  plaintiff's  favour  in  payment 
for  the  oats  supplied  should  be  paid  on  receipt  of  the 
Government  money  in  priority  to  any  other  payment 
"  except  to  this  bank."  The  manager  fraudulently 
concealed  from  the  plaintiff  that  the  customer  waa  in- 
debted to  the  bank  in  £12,000 ;  the  result  was,  that 
the  plaintiff  was  induced  to  advanoe  money  to  the 
customer  on  a  guarantee  which  turned  out  to  be  worth- 
less, and  which  the  manager  must  have  known  to 
have  been  worthless  when  he  gave  it.  The  declaration 
contained,  amongst  other  counts,  one  for  deceit,  in 
which  the  fraud  of  the  manager  was  laid  as  the  fraud 
of  the  bank.  Willes,  J.,  said  that  with  respect  to  the 
question  whether  a  principal  is  answerable  for  the  act 
of  bis  agent  in  the  course  of  bis  maeter'a  bniuneH,  and 
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for  hia  muter's  benefit,  no  sensible  distiDotion  oould  be 
drftwn  between  the  case  of  band  and  the  case  of  any 
other  wrong.  The  general  mle  was,  that  the  master  is 
answerable  for  every  snch  wrong  of  the  servant  or 
•gent,  as  is  committed  in  the  coarse  of  the  service,  and 
for  the  master's  benefit,  thongh  no  express  command 
or  privity  of  the  master  ooald  be  proved.  The  principle 
was  acted  on  every  day  in  mnning  down  oases.  It  had 
been  applied  also  to  direct  trespass  to  goods.  In  all 
snch  oases  it  might  be  said  that  the  master  had  not 
aathoriaed  the  act.  It  was  true  ho  bad  not  anthorised 
the  partionlar  act,  bat  he  had  pat  the  agent  in  bis 
place  to  do  that  class  of  aots,  and  he  mnst  be  answer- 
able for  the  manner  in  which  that  agent  had  oondaoted 
himself  in  doing  the  business  which  it  was  the  act  of 
his  master  to  place  him  in.  And  if  a  man  is  answer* 
able  for  the  wrong  of  another,  whether  it  be  fraad  or 
other  wrong,  it  might  be  properly  described  in  pleading 
as  the  fraad  of  the  person  who  was  songht  to  be  made 
answerable  in  the  action. 

These  views  of  Willes,  X,  were  acted  on  in  the  case 
of  ifackay  y.  Oonunereial  Bank  of  Ntte  Bruruwidi,  L.  B. 
6  Priv.  C.  894,  where  an  action  for  deceit  was  broaght 
against  a  bank  for  a  frand  committed  by  their  agent 
the  cashier  and  manager.  The  manager  had  sent  a 
traudalent  answer  to  a  telegram,  and  thereby  indnced 
Maekay  to  accept  certain  bills  drawn  npon  hia  by  one 
Lingley,  and  indorsed  to  the  bank.  The  Court  held 
that  it  was  within  the  scope  of  the  manager's  autho- 
rity to  send  such  a  telegram,  and  that  the  bank  having 
obtained  the  benefit  of  the  bills  were  liable  in  an 
action  for  the  false  representation. 

In  the  case  of  ffouUltworth  v.  City  of  GUugow  Bank,  L. 
B.  5  App.  C.  6X7,  the  nature  of  the  remedy  in  case  of 
a  fraadalent  sale  was  disoursed.  Lord  Cuirns,  L.G., 
said  there  could  be  no  doubt  that  according  to  the 
law  of  En^and  a  person  purchasing  a  chattel  or  goods 
ooneeming  which  the  vendor  made  a  fraadalent  mis- 
representation, may,  on  finding  out  the  frand,  retain 
the  chattel  or  the  goods,  and  have  his  action  to  recover 
any  damages  he  had  sustained  by  reason  of  the  frand. 
And  Lord  Selborne  said  he  agreed  with  what  Willes, 
J.,  had  said  in  the  case  above  quoted,  that  if  an  agent 
io  the  exercise  of  his  authority  as  agent,  defrauded  third 
parties,  and  the  principal  received  the  benefit,  such 
principal  was  liable  to  refund  to  the  extent  of  the 
benefit,  and  it  made  no  difference  whether  the  principal 
was  privy  to  the  frand  or  not  bo  far  as  the  amount  to 
be  refanded  was  concerned.  Bat  it  was  a  totally 
different  thing  to  say  that  the  principal  could  in  snch 
a  case  be  sued  as  a  wrongdoer  in  an  action  of  deceit. 
The  only  remedy  of  that  kind  in  such  circumstances 
waa  an  action  against  the  agent  personally. 

Up  to  this  point  there  seems  some  vagueness  as  to 
what  is  the  precise  remedy  against  a  principal  whose 
•gent  tells  what  ia  either  oonsoionsly  or  nnconscionsly 
a  lie,  and  thereby  effects  a  sale  to  the  injury  of  the 
purchaser.  Considerable  advance  towards  a  solution 
seems  to  be  made  in  the  very  recent  case  of  Lndgater 
V.  Lotee,  45  J.  P.  600.  That  was  an  action  by  the 
purchaser  of  sheep  against  the  vendor,  who,  through 
his  agent,  made  a  fraudulent  misrepresentation  that 
the  sheep  had  not  the  rot.  The  purchaser  claimed 
damages.  His  statement  of  claim  averred,  that  upon 
the  sale  to  the  plaintiff,  the  defendant's  son  acting  for 
the  defendant,  and  with  the  defendant's  authority, 
represented  that  the  sheep  were  all  right ;  that  the 
sheep  were  not  all  right  but  were  diseased,  and  affected 
with  rot;  that  the  said  statement  was  fraudulent  on 
the  part  of  the  defendant ;  and  that  the  defendant  had 
pnrposely  concealed  and  withheld  from  His  son  the 
fact  that  the  sheep  had  the  rot,  with  intent  that  the 
son  might  sell  them  in  ignorance  of  the  said  fact, 
and  make,  if  necessary,  such  statement  as  he  did 
make.  The  defendant  denied  the  allegation  of  fraud. 
The  indge,  at  the  trial,  put  several  specific  questions  to 
the  ]ary  who  answered  as  follows.  The  defendant's 
son  did  i»present  in  fact  that  the  sheep  were  all  right. 
He  had  the  d^endant's  aathority  to  say  so.  It  was 
not  cleat  that  the  son  knew  that  the  sheep  had  the 


rot ;  but  the  defendant  fraudulently  anthorised  the  son 
to  make  the  false  representation.  He  fraudulently 
concealed  from  the  son  that  the  sheep  had  the  rot, 
and  frandolently  gave  the  son  authority  to  sell  for  the 
best  price  and  to  represent  that  the  sheep  were  sound. 
And  the  plaintiff  was  materially  influenced  towards 
baying  the  sheep  by  a  repreaontation  that  the  sheep 
were  all  right. 

On  these  facts  it  was  contended  by  the  defendant's 
oonnsel  that  there  waa  no  evidence  of  anthority  from 
the  father  to  the  son  to  make  the  false  representation ; 
and  that  where  a  purchaser  has  been  induced  to  buy 
by  the  fraud  of  the  vendor's  agent,  he  may  rescind  the 
contract  or  he  may  sue  the  agent  personally,  bat  he 
oould  not  sue  the  principal.  The  Court  of  Appeal  took 
time  to  consider  the  qaestions  involved  in  this  ease, 
and  at  last  gave  judgment  for  the  plaintiff.  The 
Court  held  .that  some  of  the  propositions  raised 
questions  of  considerable  diffionlty,  but  it  was  not 
necessary  to  determine  them.  The  facts  proved  were 
sufficient  to  justify  the  leaving  to  the  jury  the  question 
whether  the  father  fraudulently  conoeEiled  from  the  son 
the  fact  of  the  rot,  intending  the  son  to  represent  that 
the  sheep  had  not  the  rnt.  Brett,  L.J.,  thus  reasoned 
on  that  point :  "  The  sheep  were  affected  with  rot ; 
the  symptoms  of  that  disease  were  such  as  would  not 
improbably  induce  questions  from  an  intending  buyer 
as  to  the  condition  of  the  sheep  :  the  defendant  knew 
that  the  sheep  had  the  disease.  It  was  eminently 
probable  that  he  would  at  least  suspect  that  the  inquiry 
•8  to  the  condition  of  the  sheep  would  be  made.  His 
answer  on  cross-examination  to  the  question  "  why  he 
did  not  tell  his  son  ? "  that  "  he  was  not  snch  a  fool," 
was  an  impndeut  admission.  The  defendant  directed 
in  effect  the  son  to  make  the  false  representation.  All 
the  jndges  in  prior  cases  seemed  to  hold  that  it  waa 
for  the  ]ory  to  say  whether  the  principal  anthorised  the 
agent  to  make  the  false  representation,  and  it  so,  then 
the  principal  might  be  sued  as  if  he  himself  made 
the  false  representation. 

These  cases  seem  at  last  to  have  solved  the  long 
pending  difiiculty,  and  whenever  it  is  proved  that  an 
agent  makes  a  false  representation  knowingly  or  un- 
knowingly, and  the  principal  himself  anthorised  it 
then  the  contract  may  be  treated  by  the  purchaser  as 
void.  There  is  still  a  doubt  as  to  what  class  of 
oircamstanoes  amount  to  an  authority  to  the  agent  to 
misrepresent,  bat  probably  in  practice  juries  will  always 
be  asked  to  find  this  speoiflo  point,  and  thus  a  solution 
will  be  easy  as  to  the  rest.— /iMtiVe  ofihePedct. 


THE  BLANDEB  OF  A  PEBSON  IN  HIS 
CALLINO. 

[From  the  Atntriaai  Lcm  Rsvteu.') 
Ordinarily  words  of  reproach  spoken  by  one  person 
of  another  are  not  actionable,  nnless  the  complainant 
can  show  that  they  actually  caused  him  some  specific 
damage.  The  law  recognises  that  abusive  epithets  are 
more  frequently  indicative  of  the  temper  of  the  speaker, 
than  of  the  actual  character  of  him  against  whom  they 
are  aimed.  Unwilling  to  punish  an  individual  for 
utterances  which  passion  may  have  prompted  at  one 
moment  only  to  be  regretted  the  next,  it  finds  a  sub- 
stantial reason  on  which  to  rest  its  refusal  to  interfere, 
in  the  fact  that  the  community  is  not  likely  to  alter  ita 
conduct  towards  an  individual,  on  account  of  the  care- 
less or  ridiculons  waggings  of  a  loose  or  abusive  tongue. ' 
To  this  general  principle  there  are,  of  course,  excep- 
tions, the  most  important  of  which  are  that  the  words 
shall  not  import  an  indictable  offence,  or  affect  the 
person  against  whom  they  are  directed  in  his  trade, 
profession,  or  occupation.  It  was  long  ago  observed  by 
Comyns  that  there  was  no  branch  of  the  law  in  which 
the  decisions  were  so  contradictory  to  each  other,  and 
the  oases  so  frequently  irreconcilable  with  the  prin- 
ciples on  which  they  are  founded,  as  the  action  on  the 
case  for  words ;  and  he  concluded  that  "  what  worda 
are  actionable  or  not  will  be  more  satisfactorily  deter- 
mined by  an  accurate  application  of  the  prinoiplea  on 
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whioh  aaoh  aotioD8  depend,  than  by  a  reterenoe  to  ad- 
judged oases,  espeoially  those  io  the  more  ancient 
anthora."'  The  parpose  of  this  paper  is  to  rednce  to  a 
■eries  of  tales  the  deoisiona  whion  have  been  made  by 
the  ooartaapon  the  slander  of  a  penon  in  his  profession 
or  oooopation.  In  doing  this,  no  attempt  has  been 
made  to  cite  all  the  oases,  or  to  reoonoile  many,  to  be 
toand  in  the  books  which  are  now  of  no  aathority,  and 
had  better  not  be  distnrbed.  Only  those  that,  in  the 
opinion  of  the  writer,  state  the  correct  rale  or  follow 
the  trae  principle  have  been  noticed.  It  shonld  be 
observed  that  the  oases  are  all  of  oral  defamation,  i.e., 
slander,  as  distingnished  from  written  or  printed  de- 
famation, t.e.,  libel,  and  that  in  every  iustanoe  given  in 
the  illaatrations  it  ia  assnmsd  that  the  charge  was 
false. 

Bulb  I. — Wordi  are  aetiondbU  leKen  tpticen  of  pertoni 
touching  their  rapeeHve  profeuiom,  trades,  or  buiinett,  and 
do  or  may  probcMy  tend  to  their  damage. 

This  is  aboat  the  lantjaage  nsed  by  De  Orey,  C.J.,  in 
stating  the  rale  in  OiuUnn  v.  Home.*  It  was  oritioised 
by  Bayley,  3.,  in  Lumby  t.  Allday?  who  considered  the 
word  "probably"  too  indefinite  and  loose,  and  sug- 
gested the  phrase  "  having  a  nataral  tendency  to  "  in 
its  stead,  adopting  the  latter  words  himself  two  years 
later  in  8iMey  v.  Tomlen*.*  Bat  in  Jame*  v.  Brooh,^ 
Williams,  J.,  pertinently  asked,  "How  is  a  '  Dataral' 
tendency  stronger  than  '  probable'?"  and  it  woald  seem 
that  the  rnle,  as  stated  ilbove,  is  as  precise  as  langaage 
can  make  a  general  rale.  Yet  it  must  be  taken  sabject 
to  the  qaalificationa  of  the  sacceeding  rales,  for,  as  it 
Stands,  It  wonld  inclade  many  cases  that  are  not  action- 
able at  all.  For  example :  A.  is  an  attorney.  B.  has 
employed  him  in  certain  transactions  for  him,  bat  over- 
hearing G.  say,  ■■  I>.  is  a  mnoh  better  lawyer  than  A.," 
he  takes  away  hia  basinesa  from  A.  and  gives  it  to  D. 
Again,  E.  is  a  physician,  and  F.  says  of  nim,  "  He  ia 
nowhere  as  a  doctor  compared  to  G.,"  whereby  H. 
employs  O.  instead  of  E.  as  he  had  intended  to  °do. 
In  both  oases  we  have  words  spoken  of  persons  in  their 
respective  professions,  which  not  only  tend  tu  their 
injary,  bat  actually  do  them  damage.  Bat  compari- 
sons made  between  professional  men,  and  opinions 
pablicly  expressed  of  tneir  relative  merits,  are  not  j)«r  le 
actionable. 

The  reasons  for  this  rule  are  two  :  first,  that  from  the 
nature  of  the  case  damage  mast  necessarily  ensae  ;* 
and,  second,  that  a  person  might  be  effectually  ruined 
in  bis  business  by  the  pnblicatTun  of  the  slander  before 
his  proof  of  special  damage  could  be  completed.' 

BcLE  n. — If  he  act  in  the  (a)  employment  and  derive 
«mo2ument  (A<r«/rom,  hU  ealling  may  be  (b)  exalted  or  humble, 
(c)  kit  onlymieant  of  livelihood  or  one  of  wveral,  provided 
only  that  it  it  (d)  a  legal  one,  and  thii  (e)  it  u  pretumed 
tob*. 

ILLUSTRATIONS. 

(a)  I.  A.  was  a  schoolmistress  who  taught  children 
to  read  and  write  for  a  livelihood.  B.  said  of  her:  "She 
was  a  whore,  and  J.  S.  kept  her  as  his  whore."  It  was 
held  that  suoh  a  profession  was  not  one  within  the 
rule.'  II.  C.  was  a  lessee  and  renter  of  taropike  tolls 
at  Tewksbury.  D.  said  of  him :  "  He  was  wanted  at 
Tewksbury ;  he  was  a  defaulter  there."  Parke,  B., 
though  deciding  the  case  on  another  grouud,  thought 
that  the  renting  of  tolls  was  not  a  profeBsion  or  trade 
.  within  the  rule."  III.  U.  was  a  stock-jobber,  and  L. 
said  of  him:  "M.  is  a  lame  duck,"  meaning  that  he 
did  not  carry  out  his  contracts.  Lord  Eldon  held  that  a 
jobber  or  dealer  iu  the  public  funds  or  stocks  could  not 
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(S)  i  WIU.  177;  S  W.  Bl.  7SJ  (1771). 
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(4)  4  Tynr.  90  (1838). 

(5)  9  <).  B.  7. 

(«)  TUgtanuu,  J.,  In  KcMtUm  v.  Bird>,  I  Bbiner,  178  (taO«). 

(7)  Surkie  on  Slander,  p.  110. 

(8)  Wharlm  r.  Broot,  1  Vent.  21  (1669). 

(9)  BeUamy  t.  Burch,  1«  H.  *  W.  M ;  atOan  r.  Killeic,  7  D.  &  R.  191 
(18»). 


be  considered  as  a  trader,  and  as  having  a  character  aa 
such.'  lY.  W.  was  an  innkeeper,  and  B.  having  said 
of  him :  "  He  is  a  bankrupt ;  he  will  be  in  the  Oazett* 
in  twelve  months ;  he  ia  a  pauper,"  it  was  objected 
that,  as  W.  was  not  liable  to  the  banknipt  laws,  the 
words  were  not  actionable.  But  it  was  held  in  the 
King's  Bench  that  a  man  might  be  aa  much  ptejndioed 
by  such  worda  aa  if  he  were  actually  aabjaot  to  tb« 
bankrupt  lawa,  if  hia  credit  were  affected  by  sach  an 
imputation  on  hia  solvency'. 

It  is  doubtful  if  cases  I.,  II.,  and  III.  are  of  any 
authority  in  this  country.  Aa  to  case  I.,  it  is  dear  that 
it  would  not  be  followed  here.  In  the  two  hundred 
yeara  which  have  elapsed  since  it  was  deoided,  the  pro- 
fession of  teaching  oven  the  children  of  the  poorer  class 
has  become  one  of  the  most  bononrable  of  employ- 
menta ;  and  it  has  been  distinctly  laid  down  in  Ohio 
that  a  schoolmistress  is  of  an  oocupation  within  the 
rule  we  are  considering.'  So,  wherever  it  exists,  the 
renting  of  tolls  would,  in  the  United  States,  be  recog- 
nised as  an  oocupation,  as  that  of  stock  brokerage  oer- 
tainly  is.  It  is  to  be  noted  that  all  the  oases  illastrating 
this  part  of  the  rule  are  English,  showing  that  the 
distinction  has,  in  this  coantry,  been  neither  recognised, 
nor  even  attempted. 

ILLCSTBATIONS. 

(i)  I.  B.  was  a  letter-carrier  employed  by  a  depaty- 

Eostmaster  to  carry  letters.  T,  said  of  him :  "  He  has 
roken  up  letters  and  taken  out  bills  of  exchange." 
Lord  Hale  denied  a  recovery,  "  principally  from  the 
quality  of  the  employment ;  for  he  aaid,  a  man  ahoold 
not  speak  disparagingly  of  a  man's  cook  or  groom,  bat 
an  action  woald  be  bronght  if  such  actions  as  these 
should  ba  maintained."*  II.  B.  was  a  farm-servant 
and  bailiff  of  3.  S.  B.  said  of  him :  "  Thou  art  a 
cozening  knave,  and  hast  cozened  thy  master  of  a 
bushel  of  barley."  The  court  held  that  "true it  is 
generally  an  action  will  not  lie  for  calling  one  *  cozening 
knave;'  yet  where  the  words  are  spoken  of  one  who  is 
a  aervant  and  acoomptant,  and  whose  credit  and  main- 
tenance dependa  upon  hia  faithful  dealing,"  it  will.' 
III.  T.  waa  a  lime-burner,  and  H.  said  of  him  :  "  He  is 
a  cheating  knave  of  a  lime-burner."  A  divided  court 
held  that  T.  coald  recover,  for  "  an  action  lies  for  speak- 


(1)  Itorrit  T.  LcMfdate.  t  Boa.  A  Pal,  287  (1800).  "The  objection 
was  taken,"  slid  Lord  Eldon,  C.  J.,  "  that  tlie  plaintiff  had  not  atated 
a  Bafflcicnt  cause  of  action.  We  are  all  of  tlie  opinion  that  the  fn- 
naeiido.  '  meaning  that  the  aaid  plaintiff  vas  incapable  of  fulfilling  hii 
contracts  in  respect  of  the  laid  stock  or  funds,'  does  not  necessarily 
import  th^t  he  >ras  incapable  of  fulillllng  his  legal  contracts,  uotwlth- 
standing  the  argument  that  the  word  contract  ex  vt  termini  imports 
legality.  The  declaration  states  ihat  the  plaintiff,  as  a  jobber  or 
dealer  in  the  public  funds  or  stocks,  had  been  accustomed  lawfully  to 
contract,  bat  it  la  not  averred  what  kind  uf  a  jobber  or  dealer  he  wasL 
We  do  not  consider  a  Jobber  or  dealer  in  the  funds  as  a  known  trader, 
and  having  a  character  as  such.  My  brother  Heath  has  indeed  removed 
from  my  mind  the  impreasion  which  it  had  at  first  teceired— via ,  that 
a  Jobber  or  dealer  In  tlie  funds  was  always  to  be  corisldered  as  a  culp- 
able person,  by  showing  the  necessity  of  such  persons  for  the  accom- 
modation of  the  market ;  yet  that  circumstance  will  not  obriate  the 
objection  that  all  the  Acta  or  Parliament  consider  stoek-Jobbera  u  of 
two  species — rlz.,  that  which  la  called  the  Infamons  pracUce  of  atock* 
jobbing,  and  that  which  is  honest.  The  Infamous  practice  la  that  In 
which  a  man  enters  Into  those  engagements  respecting  the  public 
funds  which  are  prohibited  by  the  Act  of  Parliament  The  honest 
practice  is  that  in  which  a  man  engagea  for  the  purchase  or  sale  of 
(took  whereof  the  vendor  Is  possessed  at  the  time.  In  thiscaae  no  aver- 
ment has  been  Introduced  distinguishing  of  what  species  the  plaintiff 
waa.  It  is  true  that  he  has  averred  that,  aa  such  Jobber  or  dealer, 
he  was  acciutomed  lawfully  to  contract;  but  this  amounts  to  no  more 
than  saying  that  he  had  entered  into  some  lawful  contracu,  and  n«i 
constat  that  he  may  not,  as  such  jobber  and  dealer,  have  entered  into 
some  which  were  unlawfaL  It  was  contended  that  engagements  con- 
trary to  law  are  not  contracts.  I  answer,  that  In  the  language  of  the 
Act  of  Parliament  they  are  treated  as  contracts,  and  the  Act  points  out 
the  distinction  between  contracts  which  are  lawful  and  contncta  which 
•re  nnlawfU.  Tbe  Innuendo,  therefore,  which  explains  the  words 
'  lame  duck '  to  mean  that  the  plaintiff  has  not  f  nifllled  hia  eontrtote, 
may  apply  eqaally  to  lawful  or  unlawful  eontracta;  and,  consequently, 
no  special  damage  can  be  said  to  bare  arisen  from  worda  which  may 
Import  an  acensatlon  that  tbe  phtintlS  has  not  done  that  wbloh  the 
law  prohibits." 

(2)  Whittater  v.  Bradley,  7  D.  A  R.  N9  a828);  Oatei  v.  Bmker,  18 
Vt.  33  (IMS). 

(3)  Wilton  V.  ^nyon,  Wright,  «9  (1834). 

(4)  Bell  V.  Thaldier,  1  Vent.  379  (U7t). 

(»)  a4amm  T,  Bifg,  Cro.  Cu.  180  (11  Cu.  L). 
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log  aokodalons  woida  of  a  lime-bnmer,  or  of  any  man 
of  any  trade  or  profeasioD,  be  it  ever  so  base,  if  they 
are  spoken  with  referenoa  to  his  professioa." '  XV.  C. 
was  "engaged  in  the  wooden-ware  boBioess,"  and  D. 
aaid  ot  him:  "Yoa  are  a  cheat."  It  was  contended 
that  the  general  mle  was  not  applicable  to  saoh  dealers 
■a  0.  Bnt  the  conrt  thonght  otherwise.'  V.  D.  was  a 
hasbandman.  T.  said  of  him :  "  He  owes  more  money 
than  he  is  worth ;  he  is  ran  away,  and  is  broke ; "  and 
the  action  was  aDstaioed.'  VI.  C.  was  a  carpenter,  and 
words  similar  to  those  in  case  V.  were  spoken  of  him, 
and  the  action  was  snatained.*  YII.  B.  waa  a  black- 
smith, and  N.  aaid  ot  him:  "  He  keeps  false  books." 
BM,  aotionabla' 

Ijord  Hale's  opinion  (oase  L)  has  not  been  followed 
in  any  English  oaae  that  we  have  seen,  and  wonld 
hardly  be  cited  to  an  American  conrt.  Oar  courts  have 
not  one  mle  for  the  rich  and  another  for  the  poor ;  and 
the  hamility  of  the  employment  is  no  objeotion  to  the 
action,  either  in  law  or  in  reason.* 

ILLUSTBAIIONS. 

(c)  I.  B.  was  an  aaotioneer,  and  had  been  employed 
by  M.  to  sell  his  goods.  L.  retained  B.  to  appraise  the 
same  goods  for  him,  and  sabseqaently  said  of  B. :  "  He 
is  a  damned  rascal ;  he  has  cheated  me  out  of  £100  on 
the  valaation."'  Sdd,  actionable,  n.  D.  was  a  has- 
bandman, and  T.  said  of  him :  "  He  owes  more  money 
than  he  is  worth ;  he  is  ran  away,  and  is  broke."  It 
was  objected  that  it  mast  appear  not  only  that  D.  had 
a  trade,  bat  that  he  got  his  liviog  by  it.  Bat  the  ooart 
held  the  words  actionable.' 

(fa  6«  conttnatd.) 


THE  LODGERS'  GOODS  PBOTECTION  ACT, 
1871. 

The  principal  point  at  iaane  in  the  oase  of  Morton  t. 
Palmer,  which  appeared  in  oar  Reports  last  week  (p. 
436),  is  one  of  considerable  interest  and  importance, 
affeotiug  as  it  does  a  large  portion  of  the  community, 
and  neoeasitating  some  domarcation  of  the  class  for 
whose  benefit  the  somewhat  exceptional  provisions  of 
the  Iiodgers*  Goods  Protection  Act,  1871  (34  <&  35  Vict, 
c  79),  were  made  law. 

It  is  nnneoeasary  for  oar  present  purpose  to  set  out 
the  proyisioua  of  the  statute  in  detail  :  it  will  be 
anffioient  to  remind  our  readers  that  its  objaot,  as 
stated  in  the  preamble,  was  to  prevent  the  "great  loss 
and  injustice  "  to  which  lodgers  were  sabjected  by  the 
power  possessed  by  the  superior  landlord  to  levy  a 
aistress  on  their  goods  for  rent  due  to  him  by  his 
immediate  lessee.  This  being  so,  no  qaestion  could 
have  been  predicted  more  certaiuly  than  that  raised  in 
the  case  we  have  mentioned — viz. :  Who  is  alodger  within 
the  Act  ?  No  definition  of  the  term,  it  is  to  be  observed, 
is  supplied  by  the  Act  itself;  its  meaning  therefore  has 
to  be  gathered  on  ordinary  priaciples  of  construction 
from  the  general  scope  and  purpose  of  the  Act.  But, 
although  the  words  "lodger"  and  "lodgiugs"  have, 
as  is  well  known,  in  consequence  of  the  same  want  of 
definition,  formed  the  subject  of  plentiful  discussion 
under  other  enaotmeuts — as  for  example  the  Bating 
Acts  and  Parliamentary  Registration  Acts — yet  some- 
what curionsly  considering  the  time  it  has  been  in  force, 
the  Act  of  1871  has  hitherto,  so  tar  as  we  are  aware, 
given  rise  to  but  one  decision  of  any  importance  : 
Phaiipt  T.  Benton,  37  L.  T.  Bep.  N.  8.  432  ;  L.  Rep.  3 
C.  P.  Div.  26.  From  that  decision  therefore,  and  the 
judgments  in  Motion  v.  P<dmer,  we  have  to  collect  what 
erambs  of  information  we  at  present  can  ooocerning 
the  meaning  of  the  term  "lodger"  in  the  Act  onder 
consideration. 

(I)  Ttrry  t.  Bonper,  1  Lev.  lit  (1863). 

(t>  CarpmUr  r.  Dtmb,  »  Sandt  SOS  OMQ. 

(1)  BoUlM  T.  Tlumittone,  3  Hod.  113  (KOV). 

(4)  Ckapmait  T.  Lamphirt,  S  Mod.  lit. 

(»)  JSurfcA  T.  Ificiertm,  17  Johni.  ill  (1819). 

(6)  See  Starr  t.  Oanhur,  8  U.  C.  Q.  B.  ttt  (188»). 

(7)  AryoiXT.  Z«r(<)n,ll]i[oore,t44. 

(8)  CPtrnt  V.  Tlumiflme,  i  Mo<L  111  (1<S(). 


In  Pk4Uip$  T.  Benton  the  plaintiff  in  the  action,  which 
was  bronght  for  illegal  distress,  had,  by  a  written 
agreement,  hired  from  one  F.  certain  rooms  in  a 
house  held  by  her  of  the  defendant.  Inasmuch  as 
these  rooms  constituted  in  substance  nearly  the  wbola 
hoose,  it  was  oontendod  that  the  agreement  amounted 
to  a  demise  or  anderlease,  and  negatived  the  relation  of 
landlady  and  lodger  between  the  parties.  The  Court, 
however,  oomposed  of  Justices  Grove  and  Lindlay, 
holding  the  pteoise  relation  of  the  parties  to  be 
immaterial,  decided  that,  even  supposing  the  plaintiff 
were  an  under-tenant  and  not  a  lodger,  he  was  not 
the  leas  entitled  to  protection,  the  object  of  the  Aet, 
aooording  to  Mr.  Jnstioe  Grove,  being  undoubtedly  "  to 
protect  the  goods  of  persons  between  whom  and  the 
landlord  there  is  no  direct  privity." 

The  arguments  urged  in  Morton  v.  PcUmer  were  based 
on  slightly  different  facts.  Here  the  plaintiff  had,  in 
1874,  hired  from  B.  three  floors  of  a  nouse,  and  for 
some  years  B.  had  himself  resided  and  slept  in  the 
ground  floor  and  basement  of  the  premises.  In  1878, 
however,  he  left  the  house,  and  let  to  one  J.  the  rooms 
formerly  reserved  to  himself,  the  plaintiff  nevertheless 
continuing  to  pay  rent  to  B.  The  superior  landlord 
having  in  1880  distrained  for  rent  due  from  B,,  the 
qaestion  arose  whether  the  plaintiff  throughout  the 
period  continued  to  stand  in  the  position  of  lodger  to 
B.,  or  whether  the  fact  that  the  latter  having  left  the 
house  had  altered  the  relation  of  the  parties.  In  these 
circumstances  the  oase  came  before  the  Court  of 
Appeal  on  an  application  for  a  new  trial,  and  the 
Lords  Justices  expressed  a  decided  opinion  that,  to 
constitute  a  lodger  under  the  Act,  it  is  necessary  that 
the  person  under  whom  the  occupant  holds  should 
retain  some  control  and  dominion  over  the  honse. 
This  in  fact  waa  described  by  Lord  Justice  Brett  as 
"  the  facdamental  proposition  "  in  the  definition  of  a 
lodger.  "  The  person  who  is  supposed  to  take  another 
person  in  as  lodger  mast,"  he  said,  "  retain  such  power 
in  or  dominion  over  the  house  as  a  master  rsserTes  to 
himself  in  his  family."  "  It  does  not  follow,"  added  the 
Lord  Justice,  "  that  a  person  who  takes  in  a  lodger 
must  sleep  and  live  in  the  house  .  .  .  bat  if  he  has 
gone  away  and  given  up  all  power  to  deal  with  the 
house,  you  cannot  say  that  he  has  taken  in  a  lodger." 
To  the  like  effect  Lord  Justice  Cotton  remarked  that, 
"  in  order  to  oonstitnte  a  lodger,  he  must  be  lodging  in 
the  house  of  another,  and  be  must  be  lodging  with  that 
other  person."  Or,  as  Lord  Jaatice  Lindley  put  it,  in 
other  words,  "  There  is  a  personal  relation  ;  a  lodger 
lodges  with  somebody  who  has  control  over  the  place 
where  the  party  lodges." 

Bach  being  briefly  the  judicial  observations  npon  which 
the  interpretation  of  the  Act  baa  to  be  founded,  what 
are  the  conclnaiona  they  suggest?  The  view  expressed 
by  Mr.  Justice  Grove  in  the  earlier  of  the  two  cases 
clearly  implies  that  mere  absence  of  privity  will  of 
itself  constitute  a  universal  qualification  for  relief. 
This  proposition  we  hesitate  to  accept,  for,  apart  from 
the  wide  operation  snob  a  construction  wonld  confer 
upon  the  Act,  the  obvious  and  apparently  unanswerable 
objection  occurs :  Why,  if  this  was  the  intention  of  the 
Legislature,  was  not  the  more  comprehensive  and 
definite  term  "under-tenant"  employed  by  it?  It 
seems  to  us  more  probable  that  the  law  wm  made  in 
order  to  protect  persons  who,  on  account  of  the 
temporary  nature  of  their  tenancy,  are  unable  to  make 
sufficient  inquiriea  of  their  landlord's  pecuniary  oircum-  - 
stances. 

Ou  the  main  difficulty — viz.,  how  far  the  oocnpation 
of  a  lodger  can  be  exclusive,  the  judgments  in  Morton 
V.  Palmer  will  henceforth  throw  considerable  ligh'.  It 
is  there,  as  we  have  seen,  distinctly  laid  down  that  the 
tenancy  must  not  be  entirely  exclusive,  for  the  landlord 
must  retain  some  power  of  controlling  the  domestic 
arrangements  ;  he  must,  in  the  words  of  Lord  Justice 
Cotton,  possess  "  a  present  right  of  interference  as 
master."  He  need  not  actually  sleep,  or  even  live.  In 
the  honse,  bnt  he  must  not,  as  we  apprehend,  place 
bimseU  in  such  a  position  that  be  coiild  not  entet  it 
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withoat  oommitttDg  a  traspsss.  It  be  does  bo  his 
tenant  will  be  no  "  lodger,"  and  therefore  not  entitled  to 
the  proteotion  whioh  the  Aot  affords. 

Bnt  while  these  diota,  so  far  as  they  go,  are  perfectly 
laoid  and  intelligible,  it  oan  hardly  be  ezpeoted  that 
they  will  saffloe  for  the  determination  of  all  oases  to 
whioh  the  Aot  may  give  rise  ;  in  some,  for  example, 
the  iwtnal  terms  of  the  hiring  agreement  mnst  form 
the  most  important  oonsideration.  On  the  whole, 
seeing  the  infinite  variety  of  oironmstanoes  and 
distinctions  whioh  ate  possible,  and  the  perplexities 
whioh  most  inevitably  ensue,  it  is  to  be  regretted  that 
the  Aot  itself  supplies  no  definition  or  description  of 
the  olass  it  is  intended  to  protect.  Had  it  done  so,  we 
cannot  help  thinking  that  the  qnestion  in  each  case 
wonld  have  been  rednoed  within  oomparatlvely  narrow 
limits,  there  being  then  some  definite  lines  upon  whioh 
to  base  a  correct  jadgment. — Lam  Timet. 


THE  LAND  COMMISSION. 

Notices  ofSalm  of  Fabms. 

Bebyici:  IK  Fbescbibzd  Dibtbictb. 

It  is  this  day  ordered  that,  from  and  after  this  date, 
where  the  holding  in  respect  of  whioh  notice  of  inten- 
tion to  sell  the  tenancy  is  by  the  rales  82,  85,  86,  and 
87  required  to  be  given  is  sitnate  within  any  district  for 
the  time  being  prescribed  under  the  Aot  for  the  Better 
Proteotion  of  Person  and  Property  in  Ireland,  service 
on  the  tenant  of  Notices  Nos.  IS,  14, 15,  and  17,  or  any 
of  them,  may  be  effected  on  snch  tenant  by  sending  to 
him  a  copy  of  such  notice  and  a  copy  of  this  order  by 
letter  through  the  Post  Office,  addressed  to  him  at  his 
nsual  residence,  and  by  posting  a  copy  of  snch  notice  on 
the  Petty  Sessions  Conrt-honse  of  the  district  in  which 
the  holding  is  sitaate,  and  snch  service  shall  be  deemed 
good  service  of  such  notice,  provided  the  party  on 
whose  behalf  such  notice  is  served,  or  his  solicitor,  shall 
make  and  file,  in  the  office  of  the  Irish  Land  Commis- 
sion, an  affidavit  stating  that  the  address  to  which  the 
notice  has  been  posted  is  the  correot  address  of  the 
party  required  to  be  served,  and  stating  the  county, 
barony,  poor-law  nnion,  and  electoral  division  in  which 
snch  holding  is  sitnate,  and  that  snch  place  of  residence 
is  within  a  district  which  has  been  and  is  at  the  time 
of  snch  service  prescribed  as  aforesaid,  and  that  the 
posting  of  suoh  notice  through  the  post,  and  posting  of 
a  copy  thereof  en  such  Petty  Sessions  Court-bouse,  as 
aforesaid,  have  been  duly  effected  on  the  respective 
dates  mentioned  in  suoh  affidavit. 

Dated  this  2nd  day  of  January,  1883. 

[Seal  of  the  Irish  Land  Commission.] 


TEXT-BOOK  ADDENDA 

[From  the  Lati  Journal.'] 

SO  <t  SI  Viet.,  c.  77,  ».  £6. 

Commission  to  examine  witness  in  a  probate  suit  issued 

under  20  &  21  Vict.  c.  77,  s.  26  (Bai\field  v.  Piehtrd,  50 

Law  J.  Bep.  P.  D.  ft  A.  72). 

Pitt-LacU  on  County  Courti,  GST. 

The  bailiff  of  a  County  Court  is  entitled  to  sell  goods 
taken  in  execution,  but  claimed  by  a  third  party,  witlmut 
interpleading  or  notice,  unless  possession  money  or  the 
value  of  the  goods  u  deposited  with  him  {Datiet  v.  Wut, 
CO  Law  J.  Eep.  Q.  B.  651). 

Banhmptcy  Ad,  1SG9,  t.  SO. 
WUliami  on  Bankruptcy  (^nd  Edition),  St:2. 
An  ex-trustee  in  liankruptcy,  who  has  neglected  to  file 
an  account,  cannot  be  committed  for  contempt  by  the 
Conrt  on  merely  failing  to  attend  in  answer  tn  a  summons 
(/n  re  Royle,  50  Law  J.  Rep.  Q.  B.  666). 

Parliamentary  BUetioiu  Act,  1868,  i.  41. 
The  master,  in  taxing  the  coats  of  a  parliamentary  elec- 
tion petition,  is  not  bound  to  allow  the  costs  of  witaesses 


allowed  by  the  registrar  (MLairen  v,  Horwe,  SO  Law  J.  B«p. 
Q.  B.  659), 

Mtiftihmit  Shipping  Act,  18S4,  <•  S4- 
The  shipowner  whose  ship  was  to  blame  in  a  collision 
and  sunk,  and  who  has  paid  into  Court  up  to  the  limit  of 
his  liability,  is  not  entitled  to  recover  from  a  cargo  owner  a 
proportion  of  the  cost  of  raising  the  ship  and  cargo  {The 
Ettriek,  60  Law  J.  Bep.  P.  D.  ft  A.  66). 
(Xo  i*  aiMntud.) 


BOOKS    RECEIVED. 

The  Nineteenth  Century.  A  Monthly  Beview,  Edited  by 
J1.IU8KHOWUS&  No.  59.  Jan., 1882.  London:  C.Kegan 
Paul  ft  Co. 

Contemporary  Remew.  Jan.,  1882.  London  :  Stzafaan  and 
Co.,  Limited,  Paternoster-row. 

MUton's  Paradise  Lott.  Illustrated  by  Gostave  Daiti. 
Edited,  with  Notes  and  a  Life  of  MUton,  by  the  late 
RoBEBT  Vauohait,  D.D.  London :  CasseU,  Petter, 
Galpin,  ft  Co. 


LAW  STTTDEgTS'  JOTTEITAL. 

KINO'S  INNS. 
HiLABY  Sbssiok,  1882. 

ISOAl   EDUCATION. 

Chibles  Hehby  Tandy,  Esq.,  Q.C.,  King's  Inns  Pro- 
fessor of  Constitutional  and  Criminal  Law,  and  the 
Law  of  Torts,  will  deliver  his  Course  of  Lectures  in  the 
Lecture  Boom,  at  the  King's  Inns,  on  Mondays  and 
Thursdays,  during  the  Hilary  Session. 

Professor  Tamdt  will  leoture  during  the  Session  on 
Criminal  Law.  The  books  referred  to  will  be  "  Bnsaell 
and  Boaooe  on  Criminal  Law  "  and  "  Broom's  Commoa 
Law." 

The  first  Lecture  will  be  delivered  on  Thursday,  the 
12th  January,  at  half-past  Four  o'clock. 

Geobob  Y.  Habi,  Esq.,  King's  Inns  Professor  of  the 
Law  of   Personal   Property,  Pleading,  Practice,  and- 
Evidence,  will  deliver  his  course  of  Lectures  in  the 
Lecture  Boom,  at  the  King's  Inns,  on  Tuesdays  and 
Fridays,  during  the  Hilary  Session. 

Professor  Habi  will  lecture  during  the  Session  on  the 
Law  of  Contracts,  and  the  text  Book  to  be  read  in 
connexion  with  the  Lectures  will  be  "  Sir  William 
Anson's  Principles  of  the  English  Law  of  Contraott" 

The  First  Lecture  will  be  delivered  on  Friday,  the 
18th  January,  at  half-past  Four  o'clock. 

The  Lectures  of  the  Professors  will  be  delivered  at 
Five  o'clock,  p.m.,  bnt  all  Students  are  to  be  in 
attendance  in  the  Lecture  Boom  at  half-past  Four 

o'clock,  P.M. 

Each  Coarse  will  contain  Twelve  Lectures,  all  open 
to  the  Public. 

The  attention  of  Students  is  directed  to  Bale  XIII. 
of  the  Bales  published  in  Trinity  Term,  1879,  providing 
that  "Each  Stndeut  must  attend  three  Terms  of  the 
"  Lectures  of  esoh  of  the  two  Professors  at  the  King's 
"Inns,  and  of  two  of  the  three  Professors  in  the  Law 
"School  of  Trinity  College,  Dublin,  including  at  least 
"one  complete  Coarse,  commencing  with  Michaelmas 
"  Term,  with  each  of  two  Professors.  Attendance  at 
"Lectures  may  be  commenced  with  any  Term,  hot 
"  must  extend  over  two  years  at  the  least.  The  Courses 
"  to  be  completed  commencing  with  Michaelmas  Term 
"  may  be  selected  by  the  Student,  and  may  be  attended 
"  in  the  same  year." 

By  Order, 

JOHN  D.  O'HANLON, 
Vndtr  Trvumrtr. 

King's  Inns,  3nd  Jan.,  1882. 
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COTTBT  PAPERS. 

LAND     JtJDGBS. 

Slttinc*  for  next  Week  so  far  u  same  are  appointed. 

Before  the  Rt.  Hon.  Jodob  Flmaoah. 

WBDNSSDAT. 

Ih  ChaMBEB.— J.  T.  O'Reilly,  payment. 

Ih  Covbt.— T.  K  Heame,  as  to  sale  under  Partition 
AcL— W.  Butler,  as  to  title. 

Before  EZAHinB  (Mr.  Kennedy). 
D.  M.  Boss,  vouch. 


THUltaDAY. 

Is  Chahbeb.— M.  Quane,  to  confirm  sale.— N.  Lindsay, 
as  to  building  leases. — M.  Dooelly,  allocation. 

Is  Court.— P.  Daly,  injunction.— T.  H.  Crofts,  to  set 
aside  abeolote  order. — H.  Bell,  to  sell  discharged  of  join- 
tar&— B.  L.  Watson,  from  12th  Dec.      ' 

Before  ExAMIItIB  (Ifr.  Kennedy). 

3.  A.  Bnnis,  rental.— W.  J.  Totten,  vouch.— Trustees 
R.  D.  King,  ditto. 


PRtDir. 

BALB  IN  OODBT. 

C.  A.  ABUBTBONa,    - 

.    Hot. 

C.  C.  Bowur, 

•    1    .. 

L.  H.  Ndrall, 

-    2  lots. 

Before  ExAKuriB  (Mr,  Kennedy). 
Assignees  W.  H.  Fhelan,  renUL— C.  Taylor,  for  deeds. 


Before  the  Rt  Hon.  JoDoi  Obhbbt. 
TBUSSDA  r. 

Ih  Chaubbb.— M.  Bourke,  to  eonfinn  sale.— J.  Cal< 
laghan,  ditto. 

In  Codbt.— Trustee  W,  Scanlan,  final  sohednle.— J. 
O'Donndl,  do. — S.  Henderson,  to  make  order  absolute. — 
Do  Montmorency,  adjoomed  motion. 


FRIDAY. 
Before  ExAMinB  (Mr.  MDonnell). 
8.  A.  Kelly,  rentaL— J.  Russell,  ditto. 


COURT  OP  BANKRUPTCY, 

AonroiOATiOMS  n?  bahkbuptcy. 

n<  Utu  tf  AtliuMaUUmi  artjlnl  gitat,  tht  auUnttfoUou  in  Italia. 

Keid,  Robert  Corry,  of  Tobereill,  in  the  county  of  Antrim, 
fcrmer.  December  24,  IWl;  Tauday,  January  24,  and 
Friday,  F^i-uarg  3.  Byndman  <md  Diclion  and  Jehu 
MeOkmu,  solrs. 

Kice,  Edward  Joseph,  of  Victoria-street,  Belfast,  in  the  county 
of  Antrim,  hotel  proprietor.  December  20, 1881 ;  frulay, 
Janaarg  20,  and  Fridag,  Ftbraary  3.  Coala  4  Umrg, 
solrs. 


DUBLIN  STOCK  AND  SHARE  LIST 


Dad 


J  A  IT  D  A  RT 


DBSORIFTIOH  OP  STOCK 


31 


Hon.  Tuet. 

!   2    I    3 


W«a  Thur    Krt. 
«       5        « 


•Paid     oovarnmant. 

—  $  p  c  Conioli       „ 

—  apcRedoced     .. 

—  n«w  t  p  c  Stock 

INDIA  STOCK. 

-«pcO...-88{S'5}V.l 

aanka. 
foo   Bank  of  Ireland 
as   aatrManBmMKtCa.     .. 
20   ioitdmitmiCtmtUt 

10          Do.           Nmt          .. 
jl  UtKutar  Bank(UmU»i) 
30    SaUmuHBaak    .. 
SS    PnvinelalBanl 
ao         Do.       do.  NovXWt  .. 
10    itmal  Bank 
>S    Standard  <tfS.  3.  A.,  Ul-d 
151  Union  0/ London              .. 

SMam. 
50   British* Irish   .. 
100  OltjroC  DnbliD   .. 
so    Dublin  AUverpoclSteam 

ShlpBaUdtng.Ca. 
10   Dandalk  (Umlted) 

Mlso*Uan«ous. 
to   Alliance  *  Dab.  Cont.'  Gw 

—  Do.                do. 
4    Amoll  t  Co.,  UmUed 

—  Hudaon'iBay' 

IS    Ir.  C.  a  Building  Soeletr.. 
10    M'Keniifl  *  Song  Olt'd.)   •• 
Tl    IPSKintttCo^HmlUd  „ 
35    NationtU  Atmranct          .. 

Tramw*7S. 

10    Belfast  Ttams    .. 
10   Dnblln  United  Tramways 
10    Leeds  Tranu      ,.           .. 
10    L'pl  Un'td  Tram  A  Bns  I'td 

RMlwaya. 
10   Athenry  and  Toam 
SO   Belfast  and  Conntjr  Down 
SO    Belfast  and  Northern  Cot. 
100   OreatMoiiliem (Ireland).., 
ICO   at.  Sonthem  and  Western 
100  llldlandat.wesuni 
SO   Waterfordand  Limerick  .. 
R»Uw«y  Pr«f«r«neo. 
too    at  irth-n  (Irlnd)  gt'd  4  p  c 
100   Da.,8jpe 

100    at.South'n*  West'ndpc 
100   l(ld.areatWastem,(pe 
too    Do„4pe                        .. 

I,eMM«  at  Fixed  BmUlB 

lOo    Dnblln  and  Kingstown     .. 
100    at.  Northern  and  Western 
too   Londonderry  A  Ennlaklllen 
0«b«nture  Stooka. 

—  Belfast  A  Nth'n  Coi,  i  p  e 

—  Cork  and  Bandon,  4  p  c 

—  Do.,  4i  p  e 

—  Dnblln  A  WloUow4pe   .. 

—  Do.,4ipc 

—  at.  Northern  (Ireland)  4  p  r 

—  Do.,  4i  p  e 

—  Qt.  North's  *W«st°n4ipc 

—  Ot.Sonth'n  a  Wesfn,  4  p  c 

—  L'derry  A  EnniskOlen  S  p  c 

—  Midland  Gt.West'n.Spc 

—  Do.,  4|  p  c 

BfflsffiyllfMtiw*"*  Detoont. 

Ballast  Office  Deb.,£92  Ss  2d,  4  p  c 
Dttb.  Port  ft  Docks,  4i  p  c 
(1938)  RathnLA  Pem.U.Draln.4pc 
Da    Defd.  of  £M  6a  M  4  p  e 

m 

• 

\ 

H 

99-1 

IOt-1 

311 

lal., 

so 
■  ■4 

S 

i 

107 

III 

991 
99ltt 

to* 

"1 
iiii 

99« 
99ii 

I04W 
SIX 

7*" 

100 

104 

3<t« 
7*~ 

IH 
105 

*  Sbftres  not  f  allr  ptld  ap  ar«  ffiTon  ia  lUUiu.        t  x  d 
BAnk  Ram— or  Olieoant— si  pereant.,  eth  Morember.lSJd. 
Of  Deposit— 1  per  eeni..  10th  April,  U7». 
Name  Deya  -  January  11th  and  3ftth,  1883. 
Accoant  Deyi— Januftrjr  ISth  and  S7tb,  1883. 
Borinesa  commences  at  1  SO  p.m. 


HoUoicayi  PilU  and  Oinfiaent.—GUd  Tidings.— Some  constltoUons 
hare  a  tendency  to  rheumatism,  and  are,  throughoat  the  year,  borne 
down  by  its  protracted  tortures.  Liet  such  sufTerera  bathe  the  affected 
parts  vith  warm  brine,  and  afterwarda  rub  In  this  soothing  Ointment. 
They  will  find  it  the  best  means  of  lessening  their  agony,  and,  assisted 
by  Hollomy's  Pills,  the  sorest  way  of  overcoming  their  dlaeaae.  More 
need  not  be  said  than  to  request  a  few  days*  trial  of  this  safe  and 
soothing  treatment,  by  which  the  disease  will  ultimately  be  completely 
■wept  away.  Pali  ■  that  would  m'ike  a  giant  shudder  are  assw^od 
without  difficulty  by  HoUoway's  easy  and  Inexpcnsire  remedies,  which 
comfort  by  moderating  the  throbbing  vessels  and  calming  the  excited 
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BIETHS,  MARHIAOBS.  AND  BEATHS. 

BIBTH8. 
OBH— January  2,  at  North  Great  Oeofge'a-atrett,  the  wife  of  James 

Orr,  Eaq^  barristar-at-U»,  of  a  daughter. 
WHELAN— December  31,  at  CharlevUIe.parade,  Tullamorv,  the  irife 

of  William  Dererell  Wbelan,  Esq.,  solicitor,  of  a  son. 

MARRIAGES. 
SEEDS  and  LE  MOTTEK  -  December  20,  al  Che  Pariah  Church,  St. 
Peter  Fort,  Guemaey,  Robert  Heads,  Esq.,  LL.U.,  Q.C.,  Rutland- 
square,  West,  Dublin,  to  Ada  Charlotte,  eldest  daughter  of  John 
Le  Biottte,  Esq.,  of  Lc  Vanquicdor,  Guernsey. 

DEATHS. 
ARMSTRONG— January  2,  at  Ersklne-terracc,  Cavan,  Sophie,  the 

eldest  daughter  of  John  Armstrong,  Esq.,  solicitor. 
BEAMISH    Decenber  .11,  at  Ms  residence,  Waterloo-place,  George 

Beamish,  Es^i.,  solicitor,  of  Mount  UoamJsh,  County  Cork. 
BLAND — January  4,  at  Charleston-terrace,   Cliarleston-roed,  Mary, 

the  dearly-belored  wife-  of  Arthur  Herbert  Bland,  Esq.,  solicitor, 

aged  23  years. 
BOURNE— Januarr  2,  aged  82  years,  Louisa  Arabella,  widow  of 

Walter  Bourne,  Esq.,  formerly  Clerk  of  the  Crown  for  the  County 

Antrim. 
CARAHER — January  4,  at  Lowir  GarUlner-strcet,  Ida  Mary,  only 

daughter  of  Edward  Camhur,  Esi] .  solicitor, 
ORPIN -January  4,  Basil  Orpin,  Ks'i.,  solicitor,  of  Marston  HaU, 

Ballyduir,  Lisnuse,  and  Wilton-placu,  Dublin,  iu  his  82nd  year. 

FONERAIi    REQUISITES    OF    EVEUV 
DESCRIPTION. 

4  9,      WALLEU,      50, 

DENZILLE-STREET.  3-7 


LEGAL   POSTINGS: 


In  the  HIGH  COURT  of  JUSTICE  in  IRELAND. 

CHANCESy  DIVISION— LAND  JUDOKd. 
COUNTY  OF  MEATH. 

SALE 

On  FRIDAY,  the  lOth  day  of  FEBRUARY,  1882, 


D 


A   V 


In  the  Hatter  of  the  Estate  of 

ID        CARL 


ETON, 

Owner; 
jErjwrte— 
JOHN   FOX  GOODMAN  and  WALTER  JAMES   GOODMAN, 

Petitioners 


TO  BE  SOLD, 
On  KRIDAT.  the  10th  day  of  FEBBUART,  1S82, 
At  the  hoar  of  Twelve  o'clock. 
Before  the  Right  Honourable  Judge  Flanagau, 
At  his  Court, 
Inns-quar,  tn  the  City  of  DubliD. 
The  Town  and  Lands  of  MONKSTOWN,  otherwise  MOUNTAINS- 
TOWN,  oalle<l  on  the  Ordnance  Surrey  MONK.TOWN,  containing 
24Ia  Or  38p,  statute  measure;   situate  in  the  Bar.>ny  of  Moyfenragh, 
and  County  of  Mcath ;  hold  under  fee-farm  grant  dated  16th  of  May, 
1654,  under  the  Renewable  Leasehold  Conrerslon  Act :  subject  to  the 
perpetual  yearly  rent  of  £93  6s  l{d  steriing,  and  now  yielding  a  profit 
rent  of  £40  (is. 
Dated  tli:s  3rd  day  of  December,  188L 

J.  M.  KENNEDY,  Examiner. 
N  B.— Proposals  for  the  purchase  of  this  Estate  win  be  recelred  by 
tlie  Solicitors  having  carriage  of  Sale  up  to  the  1st  d^yof  February, 
1882,  and  will.  It  approved  of,  be  submitted  to  the  Court. 

DESCRIPTIVE  PARTICULARS. 
The  entire  Lands  are  in  posses-slon  of  two  joint  tcnaats,  who  bold 
tmder  a  lease  dated  2iid  of  October,  1768,  which  will  expire  on  the  Ut 
Noremher,  1882,  when  the  letting  value  will  liecome  considerftbly 
Increased.  The  present  estimated  yearly  letting  value  of  the  Estate  is 
X242  2s  6d,  being  at  the  rate  of  3'.>s  Cd  per  Irish  acre. 

The  Lauds  are  of  good  quality,  nearly  all  In  tillage,  and  well  watered. 
They  are  situate  witliiii  three  miles  of  Trim,  a  station  on  the  Dublin 
and  Meath  Rallwa.v.  There  Is  a  dwelling-house,  with  the  usual  out- 
offioess  and  shed  accommodation  for  about  uO  head  of  cattle. 

For  Rentals  and  fui-ther  particulars  apply  at  the  Registrar's  Ofike, 
Land  Judges,  Four  Courts,  Inns-quay,  Dublin;  or  to 

BAKLOW   k   ORR.  Solicitoi-»   hiving  carr.ngc  of   Sale,   14, 
North  Great  Gcorge's-street,  Dublin.  i 

NOTICE  OF  REMOVAL: 

VOTICE— Mr.  VALENTINE    DUNN,   Solicitor, 

W    has  removed  Ids  Uffices  to  No.  68,  MIDDLE  ABBEY-STREET. 

3 


INSURANCES: 


T  ONDON    GUARANTEE    AND     ACCIDBNT 

Li  CO.,  LIMITED. 

SECURITY,     *c. 
RECEIVERS  IN  CHANCERY. 
The  Bonds  of   this  Company  are  now  accepted  as  Seeorily  for 
Receivers  in  Chancery,  as  provided  by  the  Rulea  under  the  new 
Judicature  Act.    For  particulars  apply  to  the  Manager— 

39,  DAME-8TRKET.  DUBLIN.  959 

THE  GUARANTEE  SOCIETY   OF  LONDON, 

1      Empowered  by  Special  Act  of  Parliament— Session  of  I°42. 

For  providing  Securitv  for  Parties  in  Situ.itions  of  Trust. 

WM.  G.  DU  BBDAT  A  80NS  (Agents  (or  Ireland. 

.\lso  Agents  to  the  Liverpool,  London,  and  Globe  Fir*  and  Life 

Insurance  Company), 

Government  Stock  and  Sharebrokers. 

1  and  i.  FOSTER-PLACE.   DUBLIN.  S12 


PUBLIC  NOTICES: 


LIVERPOOL. 

)RIVATE  ENQUIRIES  and  INVESTIGATIONS 

COHDDCTgP  BY 

MR.  THOMAS  DEANB, 

17,  DALE-STliEBT  (near  tin  Exchange). 

Twenty-five  Years'  vaj-icd  Poncr.  and  80CIU.  eipericncc. 

Efficient  iXaS. 

MODERATE     CHARGES. 
References. 
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"THREE    STAR" 
IQUEUR     MALT     WHISKEY. 

I  SUPERIOR  TO  ALL  OTHERS,    20/-  per  Gallon. 

KELLY    BROTHERS, 

WholaalA  If'ins  Merchant*, 
8»,    VPPER     8ACKVILLB     STREET.     loj 


AN  IMPORTANT  CONVENIENCE  TO  LAW 

tX  WRITKRS  AND  SOLICITORS. 

STEPHENS- 
SCARLET    INK    for    STEEL    PENS. 

Tills  Ink  Is  uiuffeeted  by  steel  pens  Mt  is  a  most  brilliant  and  per- 
manent colour ;  it  retains  its  brilliant  colour  upon  parchment,  and  Is, 
ooDsaquently,  of  great  value  to  Solicitors  and  Draughtsmen. 

Sold  In  stone  bottles,  by  all  Stationers,  at  Is.,  ''a.,  8s., and  6s.  each; 
and  In  glass  bottles  at  6d.  and  la  each.  581 

OTOKES  BROT    H    E~R    S, 

O  FUBUC  ACCOUHTJiNTS  AND   AUDITORS, 

LONDON  AND   LANCASHIRE   INSURANCE  CHAMBERS, 
22,    WESTMOHELAND-STUEET, 


DUBLIK. 


193 


riROWLEY,     HUMPHRIES     &     CO., 

\J  PUBLIC  ACCOUNTANTS  AMD  AUDITORS, 

;;!,  DAME-STREET,  late  of  11,  Esskx   Uxidos, 
Are  engaged  in  all  Matters  of  Accounts  in  Chancery,  Bankruptcy, 
Partnership  Accounts,  Ac.,  Ac  160 

PETERSON  &  SON, 

I  PUBLIC  A  ceo  USTA  NTS  A  XD  A  UDITORS. 

LiTSBrooL  asp  Lohdox  Chakbkxs, 
1,    FOSTER-PLACE.    C  O  LLEOE-G  REBN, 

DUBLIN.  813 


N 


PATENT  OFFICE,  DUBLIN. 


I    K.  FAHIE  &  SON,  Consolting  Engineers  ami 

r/  t  Patent  Agents,  2,  Nassau-street,  UnUln,  and  823,  High  Holboni. 
London,  transact  every  description  of  business  relating  to  Patcnia  for 
Inventions,  Rcgistrnilon  of  Designs,  Copyrights,  and  Trade  Marks. 
Autiiors  of  "Hand-book  on  British  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  Jkc ,  to  be  had  on  application,  price 
Sixpence.  .  31 

U^ANTED—Waste  Paper,  Old  Account  Books,  Old 

M  Lead,  Zinc.  Tailors' Cuttings.  Printing  Shavings.  A  qusnilt.v 
of  Newspapers  and  Brown  Lapping  Paper  always  In  slock.  soM  by  the 
poundorcwt.,at7,  Uritain-lanc.  Addi-esa— PATRICK  HANKA'ITY, 

18,  FUOEB'S-LAKK.  97S 
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GOTERNHEXT   LOA.NS   TO  OCCUPTINS  TENANTS, 
rOR  AGRICIILTaRAL  IMPROVEMENTS. 

To  create  »  peasant  proprietary  only  one  degree  above 
paaperiam  was  never  the  deliberate  intention  of  any 
Government.  But,  while  rents  are  rednced,  it  remains 
to  be  seen  what  will  be  the  ultimate  effect  on  the  value 
of  produce,  and  if  the  occupiers  of  the  land,  being 
nnder  less  actual  necessity  for  exertion,  were  now  to 
lapse  into  greater  indolence,  while  the  landlords  have 
less  direct  interest  in  the  improvement  of  their  property, 
and  the  capitalists  shrink  from  approach,  the  country 
would  soon  be  in  a  worse  state  than  ever  before. 
Rightly,  then,  has  the  legislature  consociated  in  the 
Land  Law  Act,  1881,  those  provisions  for  enabling  the 
Treasury  to  authorise  the  Board  of  Works  to  make 
advances  to  occupiers  of  land  for  the  purpose  of  the 
reclamation  or  improvement  of  waste  or  uncultivated 
land  or  forehores,  drainage  of  land,  or  for  building  of 
labourers'  dwellings,  or  any  other  works  of  agricultural 
improvement ;  so  that  not  alone  may  the  occupier 
enjoy  the  advantage  of  having  his  rent  reduced,  but  a 
new  impetus  to  exertion  is  am>rded,  and  a  new  means 
of  ac^niring  the  necessary  capital  for  improvements  is 
supplied.  But,  what  if  the  very  operation  of  reducing 
rents  were  to  have  the  effect  of  depriving  the  tenant  or 
the  benefit  of  this  provision  ?  What  if  the  benign  and 
salutary  intention  of  the  legislature  were  to  be  impeded 
by  the  administrative  regulations  of  "  My  Lords "  of 
the  Treasury? 

Under  section  31  (2),  "My  Lords"  may  authorise 
the  Board  of  Works  to  make  the  advances  to  an 
occupier,  "when  satisfied  that  the  tenancy  or  other 
seearity  which  he  may  have  to  offer  is  such  as  to  insure 
repayment  of  principal  and  interest  within  such  number 
of  years  as  the  Treasury  may  fix,  or  when  the  landlord 
joins  the  occupier  in  giving  such  eecurity."  One  of  the 
Tenr  purpoaes  for  which  the  advances  are  to  be  made 
is  ror  Duilding  of  labourers'  dwellings ;  and  by  section 
19  it  is  expressly  enacted  that  "any  such  loan  may  be 
made  for  a  less  sum  than  the  sum  of  one  hundred 
pounds."  But,  "  My  Lords  "  are  of  opinion  that  £  1 00 
should  be  the  minimum  amount  of  any  loan  made 
under  their  Minute  of  Decembw  21,  1881,  "so  that 
the  experiment,  at  least  in  the  first  instance,  may  be 
tried  with  the  more  substantial  members  of  the  class." 
Why  ?  Because,  forsooth,  under  the  old  Landed  Pro- 
perty Lnprovement  Acts  no  loan  was  to  be  made  for  a 
less  sum.  But,  those  Statutes,  applicable  to  owners, 
•re  only  to  become  applicable  to  occupiers,  under  the 
Act_  of*^  1881,  so  far  as  the  Treasury  itself,  in  its  dis- 
cretion might  determine,  while  the  Act  itself  expressly 
repudiates  such  a  narrow  limitation  in  reference  to 
the  building  of  labourers'  dwellings.  "My  Lords," 
however,  are  pleased  to  interpret  the  Act  as  an 
"experiment,"  nor  are  they  ignorant  how  experi- 
ments may  be  frustrated.  In  vain  was  the  legislature 
enlightened  by  its  own  experiences  of  this  kind ;  and 
if  hereafter  the  Treasury  pursues  the  same  course  in 
reference  to  the  other  provisions  of  the  fifth  part  of 
the  Act,  for  enabling  tenants  to  purchase  their  hold- 
ings, in  Tain  too  wiU  the  legislature  have  thought  to 
profit  by  their  experience  of  the  failure  of  the  "  Bright 
Clansea"  of  the  Act  of  1870.  As  it  is,  the  con- 
sequence of  the  limitation  now  imposed,  taken  together 


with  the  other  provisions  of  the  Treasury  Minute  of 
December  21,  1881,  will  be  to  exclude  from  the 
benefit  of  this  portion  of  the  Act  of  1881  any 
occupier  whose  present  rent  falls  below  an  average  of 
£25  or  thereabouts — the  average  excess  of  present 
rents  above  the  Poor  Law  Valuation  ;  while  a  tenant 
who  is  desirous  of  improving  a  labourer's  dwelling  will 
not  be  able  to  borrow  less  than  £lUO  for  the  purpose, 
nor  to  borrow  at  all  unless  his  holding  is  valued  at  £20 
at  least,  and  therefore  probably  rented  a  good  deal 
higher,  whereas,  if  he  bad  applied  to  have  a  judicial 
rent  fixed,  and  had  been  directed  to  improve  a  labourer's 
dwelling,  he  will  be  enabled  to  borrow  leas  than  £100 
for  the  purpose  by  the  Act  itself,  though  not  by  the 
present  Minute  which  expressly  excludes  the  19th 
section  from  its  operation,  while  "the  erection  or 
improvement  of  labourers'  cottages"  is  expressly 
mentioned  among  the  purposes  for  which  loans  may  be 
advanced  under  the  present  Minute.  The  other  pur- 
poses are,  thorough  drainage ;  subsoiling  and  trenching, 
or  otherwise  deepening  and  improving  the  soil;  irri- 
gation or  warping  ;  embanking  from  rivers  or  tidal 
waters ;  formation  or  improvement  of  fences,  drains, 
streams,  or  watercourses ;  making  farm-roads ;  clearing 
of  rocks  and  stones ;  reclamation  from  waste ;  planting 
for  shelter  ;  erecting  or  enlarging  farm-houses  or 
offices  ;  and  the  erection  of  null  buildings  for  the 
scutching  of  flax,  and  for  the  formation  of  water- 
courses and  dam-weirs  for  providing  water  for  same. 

Taking  the  scope  of  suo-section  2,  s.  13,  to  be,  to 
extend,  under  certain  conditions,  to  occupying  tenant* 
the  privilege  of  borrowing  from  Government,  on  the 
same  favourable  terms  as  owners  are  enabled  to  borrow 
under  the  Landed  Property  Improvement  Acts,  "My 
Lords "  have  retained  from  10  &  1 1  Vict.,  c  32,  the 
same  rule  as  to  the  pi-oportion  (one-fifth)  of  the  whole 
loan  which  may  be  advanced  at  any  one  time,  the  same 
conditions  as  to  proof  that  the  preceding  advances  have 
been  duly  expended,  the  same  rate  of  interest  (3^  per 
cent.),  and  the  same  period  of  re-payment  (22  years) 
by  equal  half-yearly  instalments,  as  are  prescribed  for 
owners  under  that  statute.  But,  they  have  read  the 
direction  of  the  sub-section  in  reference  to  making 
advances  only  when  satisfied  with  the  security,  as 
amounting  to  more  than  a  caution  to  look  narrowly  into 
the  credit  of  each  individual  applicant,  for,  obviouslr, 
the  central  Government  could  never  protect  itself  in 
this  manner  with  the  same  efficacy  as  a  local  lender. 
They  came  to  the  conclusion,  after  long  and  anxious 
consideration,  that  it  would  not  be  feasible  to  give 
effect  to  the  intention  of  the  legislature  by  arrange- 
ments with  the  local  banks,  as  the  loans  must  run  for 
longer  periods  than  brought  them  within  the  range  of 
banking  business.  In  consideration  of  the  difference 
in  the  value  of  the  security  offered  by  a  charge  on  the 
fee-simple  and  a  charge  confined  to  the  tenant's  interest 
in  his  holding,  they  have  decided  that,  while  in  the  case 
of  owners  under  the  Landed  Property  Improvement 
Acts  the  maximum  loan  is  limited  to  seven  times  the 
Poor  Law  Valuation,  the  maximum  to  an  occupying 
tenant  shall  not  exceed  five  times  such  valuation.  The 
Minute  declares  what  provisions  of  the  Landed  Improve- 
ment Acts  are  to  be  applicable,  mutatis  mutandis,  to 
advances  to  occupiers  under  the  Act  of  1881,  and  is 
accompanied  by  a  schedule  giving  instructions  as  to  the 
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purpose*  for  which  such  advanoea  may  be  made,  the 
conditions  to  which  they  will  be  subject,  aad  the  mode 
of  application  and  course  of  proceeding  to  be  adopted. 
Bat  these  are  details  which,  while  not  calling  for 
criticism,  will  beat  be  understood  by  reference  to  the 
document  itself.  Suffice  it  to  say  that  they  are  so 
careful,  enarded,  and  effective  as  to  render  it  only  the 
more  to  M  regretted  that  the  advantages  offered  have 
not  been  placed,  at  least  experimentally,  within  the 
power  of  ttie  poorer  tenantry. 


THE  DECLINE  OF  CONVEYANCINa. 

From  the  preface  to  Massrs.  Wolstenholme  and 
Tnruer's  Book  on  the  Ooaveyauoing  Acts  it  would  seem 
that  the  conveyancing  Bar  deem  themselves  doomed  to 
extinction  by  the  Solicitors'  Remoneration  Act,  and 
need  some  Veiu  ex  mackind  to  step  into  the  gap  to  save 
them.  We  are  rather  inolioed  to  disagree  with  the 
anthorB  as  to  the  danger  of  extinction,  and  also  to  be  a 
little  soeptioal  as  to  the  desiral>tlity  of  stopping  the 
process  of  extinction  if  it  really  is  began. 

The  argnment  is,  that  under  the  Bemnneration  Act, 
ad  vahrem  payments  far  aolioitors  will  probably  be 
established ;  that  in  eonaeqaenoe  any  psymenta  ont  of 
pocket,  such  as  counsel's  fees,  will  b«  borne  by  the 
solicitor  and  not  by  the  client,  and  therefore  the 
solicitor  will  no  longer  resort  to  oonnsel.  If  it  is  the 
fact,  as  stated,  that  solicitors  will  no  longer  resort  to 
oonnsel  in  conveyancing  matters  when  the  charge  falls 
on  themselves,  what  is  the  inference  f  One  of  two 
alternatives:  either  that  they  oaght  never  to  have 
resorted  to  oonnsel  at  all,  and  have  therefore  wronged 
their  client  by  patting  him  to  nnneoessary  expense  in 
the  past;  or  that  they  onght  to  resort  to  ooaosel,  aad, 
if  they  do  not,  will  wrong  their  client  by  not  taking  the 
neoessaiy  care  in  the  fntnre.  We  can  hardly  admit 
either  that  conveyancing  oonnsel  are  so  oselesa,  or  that 
solicitors  are  so  careless  of  their  duty  as  this  atgament 
would  represent  them. 

The  practice  which  now  prevails  of  oonnsel  drawing 
the  drafts  themselves  arose  probably  from  oonnsel 
finding  it  on  the  whole  more  satisfactory  to  frame  as 
well  aa  merely  monld  and  alter  the  deeds  they  settled. 
This  practice  was  a  distinct  gain  to  the  solicitor  who 
was  saved  tronble  and  risk,  and  probably  to  the  olient 
who  gained  the  beneflt  of  a  better  drawn  ieeS. 

This  gain  will  still  remain  to  the  solicitor,  though 
sot  as  heretofore  directly  at  the  expense  of  his  olient. 
Indirectly,  however,  the  olient  will  still  pay  for  oonnsera 
fees.  Everyone  who  has  any  aeqnaintanoe  with  the 
Incorporated  Law  Society's  scale  knows  that  in  simple 
cases  the  remuneration  is  mnoh  larger  than  in  the 
ordinary  way  of  making  out  bills  of  costs.  We  may  be 
pretty  confident  that,  wftfa  the  contingency  of  having  to 
pay  connsel's  fees  before  their  eyes,  the  Law  Boefety 
and  individual  solicitors  in  bargaining  for  their  remn- 
neration  will  not  omit  to  get  an  addition  amply 
Buf&cient  to  provide  for  the  oontingenoy.  Still  no  doubt 
It  will  be  present  to  the  mind  of  a  solioitor  that  every 
draft  seat  to  oonnsel  will  represent  a  deduction  from 
his  profit.  The  question  will  then  present  itself  as  a 
choice  between  three  courses :  will  it  pay  best  to  do 
conveyancing  himself,  taking  the  time  spent  and  risk 
InoarriBd  Into  acconnt ;  or  to  Keep  a  highly  skilled  and 
highly  paid  conveyancing  clerk,  saving  his  own  time 
thus,  bnt  not  the  profit  or  risk ;  or  to  send  it  to  oonnsel 
ftnd  save  time  and  risk,  though  losing  part  of  the  profit  T 
In  the  great  majority  of  cases  we  tun  it  that  the  last 
alternative  will  be  preferred.  To  all  but  solicitors  with 
very  little  practice  time  is  money ;  to  all  but  Bolioitors 
with  very  first-rate  practice  indeed,  a  oonveyanoing 
olerk  on  whom  they  oonld  implicitly  rely  would  be  a 
very  expensive,  becanse  comparatively  nseless,  Inxnry. 
The  great  majority  of  solicitors  lie  between  the  two 
extremes.  The  first  class  do  not  send  conveyancing  to 
oonnsel  now,  the  second  will  probably  always  do  so. 
Any  way  a  large  number  of  eases  would  still  remain  la 
which  Boliciton  woold  not  fbel  oomfortable  oor  clients 


safe  without  connsel's  opinion,  and  opinions,  though 
often  staying,  often  leading  to  litigation  are  the  most 
satisfactory  part  of  conveyancing  practice  at  the  Bar. 

It  is  not,  therefore,  from  the  Solicitors'  Remuneration 
Act  that,  in  our  view,  any  danger  to  the  oonveyanoing 
Bar  is  to  be  feared.  Bat  we  think  that  the  Con- 
veyancing Act  does  strike  at  the  very  root  of  the  pro- 
fession, and  will  diminish  the  oonveyanoing  profits  not 
only  of  the  Bar  bnt  of  solicitors.  The  immediate  effect 
of  the  Act  may  be  small ;  its  indirect  and  nltimats 
effect  mast  be  great.  The  clanses  relating  to  mortgages, 
and  especially  the  statutory  forms  given  in  the  Act, 
will  be  larg^y  and  increasingly  made  ose  of.  The 
"expanding  olanaes"  wUl  shorten  mortgage  deeds,  and 
with  them  abstracts  ot  title  and  teoitals  in  oonveyanoe. 
The  Btatntory  form  will  probably  be  used,  not  only,  as 
Mr.  Wolstenholme  suggests,  on  small  pwperties,  bnt  on 
lat^  properties  and  in  large  transaetiona  where  there 
is  no  complication  of  tiUe.  The  result  in  the  long  mn 
mnst  tend  not  only  to  prevent  mortgages  coming  to 
conveyancing  oonnsel,  bnt  also  to  prevent  clients,  such 
of  them  at  least  as  are  in  bnsiness,  from  going  to  lawyers 
at  all.  Wills  and  sattlementa  and  osnveyanoes,  however, 
Witt  still  tmaaio.  Bnt  they  also  to  a  great  extent  are 
doomed.  If  registration  is  oanied  oa%  as  it  soon  will 
be;  if  tities  are  simplified  and  shartenad,  aa  they  will 
in«vitably  be  by  the  abolition  of  entails  and  restriction 
of  power  of  settlement;  then  there  will  no  longer  be 
any  need  of  a  large,  learned,  and  laborious  body  of  men 
devoted  solely  to  the  aoqnirement  and  practice  of  a 
branch  of  law  which  onght  never  to  have  existed.  The 
conveyancing  Bar  is  doomed  to  a  glorious  extinction  by 
snflooation  under  a  mottntain  of  abstracts  of  title  for 
oompalsory  registration.  Its  last  expiring  effort  will 
probably  be  a  brilliant  attempt  to  evade  the  abolition  ot 
power  of  entail  in  a  series  of  last  wills.  The  resnlt 
may  be  delayed  one  year,  or  five  years,  or  ten  years, 
but  it  mast  come,  and  settlements  and  oonveyanoes 
will  follow  mortgages  into  the  limbo  of  an  arobtBologioal 
chamber  of  horrors.  The  mass  of  iotelleot,  the  energy 
of  labour,  the  tracts  of  time  now  devoted  to  conveyiag 
a  piece  of  land  or  preventing  it  from  being  conveyed  at 
all,  will  then  be  more  nsefnlly  employed  in  the  tme 
work  of  the  Bar— oonnsri  and  advocacy  in  disputed 
eases  of  right 

Both  to  solicitors  and  barristers  we  cannot  help 
thinking  that  every  simplifioation  of  the  law,  every 
diminution  of  the  mass  of  papers  to  be  read,  everything 
that  tends  to  make  law  lesa  cepnlsive,  lass  doubtful, 
and  cheaper  to  the  clients,  is  a  distinct  advantage,  and 
will  lead  to  an  increase  of  profits.  Smaller  bnt  qnioker 
returns  are  the  golden  rule  in  the  sale  of  legal  skill  and 
forensic  ability  aa  of  other  eommodities.  We  hail  the 
Conveyancing  Act  as  a  slight  and  halting  step  nearer  to 
that  desirable  result. — Z<n»  Time$. 


THE  LATE  MR  JUSTICE  O'BBIETJ. 

On  Wedaeaday  (Jan.  llthl.  the  Lord  Chief  Jastioa 
and  Mr.  Justice  Barry  having  taken  their  seata  in  tb« 
Queen's  Bench  Division, 

The  Lobs  Oaas  Jcbtics  said — Before  we  ptooeei  with 
the  business  of  the  day  it  is  only  dae  to  the  late  Judge 
O'Brien  that  we  should  say  a  few  words  expressive  o{ 
our  opinion  of  the  mode  in  whioh  he  discharged  his 
duties  as  a  judge.  Jn^  O'Brien  took  his  seat  here,  I 
think,  in  the  year  1868,  and  therefore  he  noted  aa 
judge  for  some  three  and  twenty  years ;  and  I  think  it 
must  be  admitted  by  all  who  had  oppectnnitias  ot 
witnessing  the  mode  in  whioh  h«  disohacged  the  im- 
portant fnnotiona  oommitted  to  him  that  he  earned  th* 
oonfldence  ot  the  pnblio  and  the  regard  of  the  Crown. 
Judge  O'Brien  was  posseesed  of  very  oonslderaUe  intel- 
leotnal  endowments,  and  not  only  were  faia  mental 
powers  remarkable,  but  he  had  moral  qualities  whioh 
conciliated  the  affections  of  every  person  who  came  into 
olose  contact  with  him.  He  devoted  his  natural  talents 
to  the  acquisition  ot  Me  learning  of  his  professioB,  and 
his  memory,  which  waa-a  very  teuaoiooa  one,  was  amply 
stored  witit  iMumiag  and  inCarmataoa  derived  tmn  as- 
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parienoe.  In  th«  death  of  tbis  v«ry  «miiieiit  jad«^  (ba 
pablio  have  gaaiaiaed  a  very  aerioas  loaa.  For  myself, 
having  oome  ioto  thia  ooart  maoh  more  teoaatly,  I  foond 
tha  greatest  aaaiatanoe  and  comfort  from  baviag  him 
baaide  me,  and  I  must  be  allowed  to  say  that  my  iater- 
oonrae  with  him  waaaaob  that  I  always  revered  him  as  a 
jodge  and  loved  him  as  a  man.  He  Maebed  a  very  oon- 
siderable  age,  and  down  to  the  very  last  retained  his 
inteUeotnal  faculties  I  may  say  almost  entirely  noim- 
pairad.  It  was  only  daring  the  last  term  that  I  tboagbt 
I  did  aae  some  slight  indioatiou  that  physical  weaknass 
was  beginning  to  extend  itself  to  bis  mental  faonlties ; 
bat  these  symptoms  were  extremely  slight,  and  we  had 
no  Mason  at  all  to  sappose  that  be  was  so  soon  to  be 
lamovad  from  amongst  as.  However,  he  is  gone ;  and  I 
can  aur  that  I  fael  with  all  sinoerity  that  he  has  left 
behind  him  a  memoiy  to  be  aheriahed  and  an  example 
to  be  followed.  HaaseKiisad  his  fanotioaaas  a  jadge 
with  great  ability,  and  be  always  appeared  to  have 
pieaent  in  bis  mind  the  taeliog  that  joatioe  was  bast 
tompeied  with  meroy.  On  eveiy  ooeaaioo  on  which  ha 
acted  there  emanated  from  him  indioations  of  the  be- 
nevolenoe  of  feeUnn  and  the  kindness  of  heart  by  which 
he  waa  so  emiaeotiy  oharacterised.  He  has  left  behind 
him  m  memory  wbtoh  we  shall  oharish,  and  cherish  with 
TCgret ;  and  all  I  can  sagr  is  that  personally  I  feel  bis 
loss  very  sincerely  and  very  deeply.  However,  it  is  not 
what  I  feel  bat  what  the  public  feel  that  is  of  import- 
aaoe,  and  I  am  qoita  sore  that  every  member  of  the 
pnblio  feela  that  in  him  has  been  lost  ao  eminent 
poblic  servant. 

Mr.  JusnoB  Basbt. — I  am  sure  I  shall  not  be  ander. 
stood  as  intendiag,  or  thinking  it  aeoeasary,  to  snpple- 
ment  in  any  way  the  apt  and  eloqaent  laogoage  in 
which  my  Ixird  Chief  Jaatice  basreferrad  to  the  death 
of  oor  late  lamented  colleagae,  Mr.  Jutioe  O'Brien. 
My  lord  has,  however,  necessarily  dealt  rather  with 
those  oonsiderations  of  pnblio  and  general  character 
which  the  occasion  snggesta,  and  I  only  desire  fos 
myself— and  if  I  am  oat  of  order,  I  am  certain,  andsr 
the  ciroamstanoes,  I  shall  be  excased— to  add,  in  tbis 
ooart  where  I  have  sat  with  Jndge  O'Brien  for  ten 
years,  a  word  or  two  expressive  of  my  protonnd  sorrow 
at  the  loaa  which  I  have  passonally  sostainad  by  the 
death  of  ao  old  and  so  valued  a  friend.  For  very 
many  yean  I  eaj<qMd  the  trien^hip  of  Jndge  O'Brien. 
At  a  vary  aady  and  eritieal  period  of  my  oaieer  at 
the  Ba>  I  waa  adviaed  by  his  wisdom,  I  was  saataiDed 
by  his  appeoval,  and  I  waa  cheered  by  hia  friendship ; 
and  when  the  vioissitndea  of  piofessional  life  placed 
ma,  tboogh  many  yiaata  his  janior,  ea  the  same 
beach  on  whioh  h*  ooonpied  a  seat,  oar  jnoction  sa 
ooUeagnaa  only  served  to  draw  closer  tb»  ties  of 
fiieBdahip  which  had  previoasly  sobsisted  between  as, 
and,  by  giving  me  the  opportanity  of  a  cloaer  and 
more  oontinaons  observation  of  his  qaalities,  to  inoreane 
the  remect  and  reveieooe  whioh  I  entertained  for 
him.  I  aball  say  no  more  than  repeat  the  remark 
whioh  I  made  on  the  late  occasion  of  ea*  attending 
bis  mortal  remahia  t»  thair  vseting  place— be  has  not 
left  behind  him  on  this  earth  a  kinder  man,  a  truer 
tiiand,  er  a  poser  Ohtiatian. 

Mr.  liixa,  Q.O.— I  do  not  know,  my  lords,  whether  it 
will  ha  oonaiderad  oat  of  plaoe  for  me,  as  the  aanior 
member  of  the  Bar  piesent,  and  as  one  of  Judge 
0'firian<a  oldaat  feiendii,  to  expcae^  on  the  part  of  the 
Bsr,  what  I  kaow  they  fed,  and  on  behalf  of  myself; 
tha  deep  faeUng  of  regret  I  hMte  at  the  departnre  of 
Judas  O'Brien  froaa  amongst  as.  Biaoa  he  was  called 
to  the  Bar  he  waa  my  oompanion  on  circuit,  and  I  bad 
an  oppoctaaity.cf  knowing  bis  great  legal  talents  and 
Ma  gSMAflBdanl  ability.  I  had.  an  opporinnity  also  of 
kaowiag  Bis  kindly  faelings,  and  the  way  in  which  he 
■apportad  thoaa  who  were  joniorB  to  him.  And  I  can 
•ay  with,  the  ntlBoat  shiaarity  aa  a  very  old  friend  of 
Ua,  tba*  I  deeply  feel  the  loaa  that  I  have  anstained, 
•ad  Ibat  tha  Bar  have  anstained  by  hia  death,  both  aa 
k  lawyer  an  the  beach  aad  in  acaSaty  aa  a  f  riaod.  It 
may  be  wrong  of  me  to  make  theee  obaervationa,  bat  I 
omild  ■OBMaly  help  it,  knowing  him  so  long  as  I  did. 


LIA.BILITT  FOR  DOGS. 
(Cmiituied/rom  15  Ir.  L.  T.  pagt  M(.) 

In  the  preceding  portion  of  this  article  we  have 
supported  the  view  of  Lord  Gookbnra  In  PUeming  v.  Orr, 
that  the  owner  of  a  dog  ought  to  be  liable  for  injariea 
inflicted  by  the  snimaJ,  even  although  he  was  not 
aware  of  its  vicious  propensities.  It  is,  however, 
settled  law  in  England,  at  least,  that  in  order  to  fix 
liability  on  the  owner  there  mast  be  evidence  that  be 
had  previous  knowledge  of  the  animal's  propensities. 
There  ate  a  number  of  oases  on  ths  question  when  the 
owner  is  to  be  aasamed  to  have  this  knowledge— whea 
there  is  evidence  of  tcUnter. 

The  first  question  to  be  considered  under  this  head 
is.  What  is  evidence  of  tha  dangerous  disposition  of 
the  animal  ?  "  The  aatore  of  the  evidence  to  be 
adduced  in  proof  of  an  animal's  vioioas  inoUnations, 
and  of  the  owner's  aotioa^  must  of  coarse  vary  greatly 
according  to  oicoamstauoes"  (Shearman  on  Negligenoo, 
sec  191).  It  is  not  naoetsary  to  prove  that  the  animal 
had  aetnally  bitten  any  pedsoa  before  it  is  saSlcieok 
that  it  had  attacked  with  tha  iotention  of  doing  injury 
(Wortk  V.  OMing,  li.  B,  8  C.  P.  1).  Mare  playful 
attacks—"  a  mere  habit  of  bonocUng  upon  and  seiziog 
pemons,  not  so  as  to  hart  or  injure  tbam,  although 
oansing  some  anncyaDoa  and  trivial  accidental  damage 
to  theolotbea" — it  baa  bean  held,  would  not  saatain  an 
action  for  injuries  caused  by  a  bite  (£ta<  v.  PoiUr,  3  F. 
A  R  781).  In  this  case  it  was  held  that  the  dog  might 
be  produced  in  Ooart  aad  shown  to  the  jury  to  assist 
them  in  jadging  of  bis  temper  and  disposition. 

There  are  different  kinds  of  ferocity,  and  in  ooosidsr. 
ing  whether  a  dog  is  ferooioas,  attention  mAst  be  given 
to  the  kind  of  attaol^  which  has  caased  the  injury, 
redress  for  which  is  sooght  in  the  action.  A  dog  whiw 
has  a  trick  <A  wocrying  sheep  is  not  neoessadly  an 
animal  dangerous  to  human  beings.  But  it  is  not 
necessary  that  the  acts  of  aggression  brought  to  the 
notice  of  the  owner  should  be  ptecisely  similar  to  that 
upon  which  the  action  against  him  is  fonadsd.  It  is 
sufficient  if,  and  it  is  necessary  that,  the  facts  brought 
to  tbe  owner's  koowledee  should  indicate  a  disposition 
to  oomeqit  injuries  sabstantiaUy  like  those  whioh  form 
the  basis  of  the  daim.  See  American  oases  cited  in 
Sheajrman,  sec  190. 

Tbe  next  question  is.  What  is  evidence  of  the  owner's 
knowledge  2  It  is  not  aeoesaary  that  the  owner  of  an 
animal  should  have  any  formal  notioe  or  positive  know- 
ledge of  its  vicious  habits  or  disposition  in  order  to 
make  him.  liable  for  its  acts.  It  u  sufficient  that  he 
has  seen  or  beard  of  things  whioh  would  suffioe  to 
convince  a  man  of  ordinary  pradence  that  the  animal 
was  so  disposed  (Sheiu'mao,  seo.  189). 

Id  Judgt  v.  Coa  (1  Stark,  285)  Obiaf  Justice  Abbott 
held  that  proof  that  the  defendant  had  waraed  a  psison 
to  beware  of  tha  dog  lest  he  should  be  bittdu  was 
evidence  to  go  to  the  jury  that  the  dog  was  aoooutomed 
to  bite  mankind.  This  evidence  of  tciaittr  was  surely 
of  the  most  shadowy  kind.  It  is  reasonable  to  think 
that  tbe  wamiag  was  inspired  by  the  koowledgs,  not 
that  the  animal  was  accustomed  to  bite  mankind,  but 
that  a  dog  was  an  animal  whioh  was  apt  todoiujary. 
If  an  owner  were  to  be  made  liable  whenever  he  had 
given  wamiag  to  beware  of  the  dog,  a  cautious  and 
weU-intantioaed  owner  would  suffer  and  a  reokleas 
owner  who  did  not  oara  whethei  people  were  injured  or 
not  would  esc»;e. 

It  hM  been  said  that  the  fact  of  tbe  dog's  being 
kept  on  tbe  chain  in  the  daytime  was  strong  evidence 
that  the  owner  knew  him  to  be  daugeroaa  (Shearman, 
seo.  191).  In  JoruM  v.  Perry  (2  Esp.  48)  Lord  Eenyon 
attached  much  weight  to  similar  eviiienoe.  (In  this 
ease  a  report  that  tbe  dog  had  before  been  bitton  by 
a  mad  dog  was  admitted  as  evidence  that  the  defen- 
daat  knew  him  to  be  misohievoaa,  which  was  surely 
spreading  tbe  net  of  evidence  very  wide  indeed).  But 
in  Btek  v.  Dyioa  (4  Camp.  19^  Lord  Ellenborough  held 
saob  evidence  insoffiaient.  In  the  latter  case,  it  has 
been  remarked,  the  ailegation  was  that  tha  dog  had 
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previonaly  attempted  to  bite,  and  this  allegation  wonld 
not  be  enpfotted  by  tiie  above  evidenoe  (Rhearman, 
tHpra).  Why  Bot  7  I(  the  above  evideQoe  were  eyideaoe 
of  the  dog'd  leKoiooa  dispaaitton,  it  would  be  evideooa 
in  Bopport  of  an  aUegadiion  that  it  had  attempted  to 
bite.  AoythiDit  that  isevideDoeot  a  ferootooa  disposi- 
tion ia  good  evidenoe  in  support  of  an  allegation  that 
the  animal  had  attempted  to  bite.  A  dog  that  <• 
fatooioQS  is  very  likely  to  bite,  and  that  is  the  way  in 
whiob  it  shows  its  ferocity.  The  troth  is  Lord  Ellen- 
boroogh  (ejeoted  the  evidenoe  of  the  dog's  being  kept 
on  the  ohain  as  evidenoe  of  the  ownePs  knowledge 
that  the  dof;  was  faiooioaa  simply  beoanse  it  is  not 
evidenoe  of  that. 

Knowledge  of  the  servmot  is  sometimes  knowledge 
of  the  master.  If,  for  example,  the  owner  of  a  dog 
appoiote  a  servant  to  keep  it,  the  servant's  knowledge 
oi  the  dog's  farociooa  dispodtioa  Is  the  knowledge  of 
the  master,  and  fixes  liability  npon  him  (Balduin,  v. 
Ctadla,  1872,  L.  B.  7  £s.  825).  In  this  case  t^e  animal 
waa  kept  ia.  the  defendant's  atabis,  and  the  defendant's 
ooaobman  was  appointed  to  keep  it.  The  ooaofaman 
knew  that  the  diog  was  miscfaievoaa  It  was  held 
iaunatedal  whether  the  eoaohraan  commnnioated  the 
faot  to  his  master  or  not;  his  knowledge  waa  the 
knowledf$e«f  his  master.  "It  appears  to  be  the  role 
ol  law,"  said  Baton  BtMuwell,  **  that  the  possibility  of 
leas  or  iDJaty  arising  to  others  from  things  wfaioh  are 
likely  to  be  dangerons,  raises  on  the  part  of  those  who 
h»ve  them  oader  their  oontnd  a  doty  to  inform  them- 
selves aboat  them.  .  .  .  So  all  dogs  may  be 
misohievoaa;  and  therefore  a  man  who  keeps  a  dog  is 
bonod  either  to  have  it  ander  his  own  observation  and 
inspeotioo,  or,,  if  not,  to  ai^intaoma  one  under  whose 
observation  and  inepeetioa  it  may  be,  The  defeadanl 
hAampoiintedfais  eoachmaa  to  thatdaty  t  the  coach. 
OMi  knew  of  the  misohievova  propeaeities  of  the  dog ; 
and  hia  knowledge  is  the  knowled(;e  of  his  master,"  It 
will  ha  remarked  that  th^se  observcUons  extend  the 
liability  far  beyond  what  is  embraoed  in  the  ordinary 
doctrine  on  the  sabieot.  They  imply  not  merely  that 
the  owner  is  liable  wAea  he  knows  that  the  dog  is 
dMigerooa,  bat  that  he  is  honnd  to  know  whether  it  is 
dangaceoBor  net. 

It  is  not  soffioieot,  bowevec^  that  the  feroeionB 
dispoMtion  of  the  animal  should  b«  known  to  any 
servant  of  the  owner;  it  most  be  a  servant  having 
some  charge  or  oontsol  over  the  dog  or  of  the  plaoe 
where  tha  dog  is. kept^  or  of  the  master's  basiness  or 
aSaii«;  and  eitbm  wiiose  daty  it  is  to  inform  the 
mastar,  or  whose  aathority  is  sneh  as  to  empower  him 
to  pat  the  dog  away.  In  BtiUt  v.  Cardiff  BUam  Naei- 
gutwn  Oompaag  (38  I<.  J,  B.  (Q.  B,),  810)  the  plaintiff 
waa  bitten  by  a  dog  belonging  to  the  defendants,  a 
corporation,  whioh  waa  chained  in  the  defendants'  yard, 
in  a  place  in  whioh  heoooM  not  be  seen  by  the  plaintiff, 
a  passer-by.  The  dog  had  previeasly  bittea  a  peraoo, 
and  this  was  known  to  soma  of  the  servants  of  the 
defendanta  ;  bnt  those  servants  had  no  control  over 
the  affairs  clthe  corporation,  or  oontrol  over  the  dog. 
It  wan  oootended  that  the  defendants  beiog  a  oorpo- 
ratiott,  it  was  impossible  that  they  eonld  have  knowledge 
JQ  Boch  a  matter.  Of  coarse  this  contentiea  failed. 
Bnfe  the  dafendaats  soooeeded  on  the  ground  that 
there  waa  no  evidence  that  they  bad  knowledge  of  the 
dog's  peevions  attack.  "  Ik  wonld^  have  been  snfiSoient 
to.ahew  knowledge  of  the  manager  or  of  some  person 
having  oontrol  of  the  yard,  I  had  some  doabt  whether 
the  knowledge  must  not  be  brought  home  to  some 
parson  who  kept  and  had  control  of  the  dog,  and  had 
power  to  put  an  end  to  hia  keeping,  bat  pisrhaps  it 
wenld  be  enongh  it  he.  had  the  care  of  the  dog.  Here 
the  peissona  rather  had  «are  of  the  horses"  {per 
Orompton,  J.).  "  The  reid  diffloulty  still  remains,"  the 
dttkuty  abent  the  defendants  being  a  oorporation 
having  been  diqneed  of,  "  whether  these  were  petsoDS 
«Ao  had  the  eootrol  of  the  yard,  or  of  the  dog,  or  of  the 
boainess,  so  as  to  be  proper  persons  to  receive  notice 
for  the  company"  (jwr  Blaokbum,  i.).  Netioe  of  the 
tniaohievons  propensity  of  the  dog  given  to  the  wife  of 


the  owner,  who  occasionally  attended  to  his  business, 
whieh  was  earned  on  upon  the  premises  where  the  dog 
was  kept,  was  -  held  to  be  some  evidence  of  icieiiitr, 
althon^  the  wife  had  not  commnnieated  the  notice  to 
the  husband  (Qladmaa  v.  Jokntan,  36  L,  7.  (O.  P.),  168), 
■•  I  am  not  prepared  to  assebt  to  the  proposition  that 
notice  to  an  ordinary  servant,  or  evea  to  a  wife,  would 
in  all  oases  be  soffloient  to  fix  the  husband  in  SDoh  an 
action  as  this  with  knowledge  of  the  misobievous  pro- 
pensity of  the  dog ;  but  here  it  appears  that  the  wife 
attended  to  the  business,  which  was  carried  on  npon 
the  premises  where  the  dog  was  kept,  and  that  a 
formal  complaint  as  to  that  dog  was  made  to  the  wife 
when  on  the  premises  for  the  purpose  of  being  com- 
mnnieated to  her  husband.  It  may  be  that  this  is  bnt 
alight  evidence  of  leUnter,  but  the  only  question  is 
whether  it  is  evidenoe  of  it.  I  thfnk  ft  is  "  (-per  BoviU, 
C,J.).  We  do  not  think  the  evidenoe  here  was  soma 
evidenee  or  sUght  evidence  of  tdmttr.  It  was  complete 
and  conclusive  evidenoe  or  it  waa  nothing.  The 
oirenmstanee  that  notice  was  given  to  the  wife  might 
have  been  seme  slight  evidenoe  of  actual  knowledge  of 
the  hosband,  seeing  that  the  wife  would  be  likely  to 
oommunieate  such  a  notice  to  her  hnsbancl.  Bnt  it  was 
proved  that  she  did  not.  Consequently  it  knowledge 
was  to  be  fixed  on  the  hosband  at  all,  it  was  by  holding 
that,  considering  the  position  the  wife  held  in  regard 
to  the  management  of  tfae  business,  the  knowledge  of 
the  wife  was  the  knowledge  of  tfae  husband ;  and  the 
knowledge  of  the  wife  was  admitted.  Where  a  dog  in 
a  pnlio-hoase  had  bitten  persons  to  the  knowledge  of 
two  persons  behind  the  bar  serviae  customers,  to  whom 
complaints  had  been  made,  but  who  had  not  oommuni- 
oated  the  complaints  to  the  publican,  and  who  were 
not  shown  to  have  the  general  management  of  the 
bnsiness,  it  was  held  by  the  Conrt  of  Common  Pleas 
(Coleridge,  0.X ;  Keating,  Z. ;  din.  Brett,  J.)  that  there 
was  evidenoe  of  tcienttr  to  go  to  the  jury,  Mr.  Justice 
Brett  in  stating  his  reasons  for  dissenting  said :  "  A 
barman  or  barmaid  has  no  more  to  do  with  the  general 
management  of  the  business  than  a  shopman  selling 
goods  in  any  other  shop,  A  manager  whose  knowledge 
is  to  fix  the  proprietor  with  knowledge  most  be  one 
who  stands  in  the  place  of  the  master,  and  to  whom 
the  general  control  of  the  bnsiness  is  delegated  in  the 
master's  absence."  The  eircnmatances  of  this  case, 
and  cases  of  this  kind  are  cases  of  eircnmstances,  are 
not  well  brought  out.  One  wonld  like  to  have  known 
whether  there  was  any  person  who  had  the  general 
management,  or  whether  the  owner  of  the  establish- 
ment took  an  active  part  in  the  buainess  himself; 
but  all  we  are  told  is  that  it  was  not  proved  that 
the  barmen  to  whom  the  complaints  had  been  made 
had  the  general  management  of  the  bnsiaess.  Barely 
Mr,  Justice  Brett's  notion  is  not  a  reasonable  one,  thaik 
the  servant  whose  knowledge  is  to  fix  liability  on  the 
master  must  be  one  who  has  the  general  management 
of  the  business.  It  is  the  person  Irahind  the  counter  in 
charge  of  what  is  the  only  part  of  the  business  of  any 
importance  to  the  outside  public,  viz. — ^the  selling  of 
liquor,  whom  the  public  naturally  take  as  representing- 
the  publican,  and  to  whom  they  naturally  apply  if  they 
have  any  complaint  to  make.  It  may  be  that  he  has 
nothing  to  do  with  the  general  management  of  tfae- 
concem,  buying  liquor,  paying  taxes,  and  so  on,  but  he 
has  to  do  with  the  only' part  of  the  business  which 
brings  the  establishment  into  relation  with  the  general 
public.  Tfae  men  whom  yon  find  in  charge  behind  the 
counter,  whetfaer  they  have  tfae  general  management 
of  the  business  or  not,  are  the  people  in  charge  of  the 
shop,  and  the  men  in  charge  of  the  shop  are  the  men  in 
charge  of  tfae  dog  in  the  shop.  Of  coarse  if  a  manager 
over  Ae  men  engaged  in  drawing  beer  were  present^ 
the  complaint  wonld  necessarily  require  to  be  made  to 
him.  But  if  not,  a  complaint  is  made  to  tfae  proper 
person  if  it  is  made  to  tfae  person,  wfaoever  he  is,  whv 
at  the  time  is  in  charge.  A.  man  selling  beer  behind 
the  counter  of  a  pnbHc-house  is  in  a  different  position 
from  a  servant,  as  in  StUet'  case,  in  a  largo  establish- 
ment, who  has  a  special  duty  to  attend  to  and  to  that 
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•loDe,  and  wbioh  duty  happens  to  be  one  whioh  does 
not  hold  him  ont  to  the  pnblio  as  Npresenting  the 
master,  or  one  whioh  givea  him  any  obai^  orec  or 
oontrol  of  the  animaL 

As  legards  the  ownership  of  a  dog,  possession  of  the 
dog  is  presamptire  proof  of  ownership  and  oonseqoent 
liability.  Bat  a  person  may  be  liable  for  the  aots  of  a 
dog  who  is  in  no  sense  ttie  legal  owner.  One  who 
harbonrs  a  dangeroas  animal  on  his  premises  is  liable 
for  injaries  inflicted  by  it  while  on  or  near  these 
premises  jnat  as  much  as  if  he  were  its  owner. 
Qnestions  of  some  intrioaoy  may  oocnr  as  to  liability 
when  the  animal  at  the  time  of  the  injary  is  not  in  the 
personal  oastody  of  the  owner  bnt  has  been  committed 
by  him  to  the  oare  of  another.  (Of  oonrse  we  are  not 
speaking  of  the  case  where  the  animal  is  in  the  enstody 
and  noder  the  control  of  a  servant  who  has  been 
inlrnsted  with  the  costody  and  eoatiol.  In  sooh  a  oase, 
aa  we  have  seen,  it  is  jost  the  same  aa  if  the  animal 
were  under  the  owner's  immediate  iospeotion  and 
oontroL  The  aots  of  the  servant,  the  representative 
of.  the  master,  are  the  acts  of  the  master,  and  the 
knowledge  of  the  servant  is  the  knowledge  of  the 
master).  la  Comm  v.  DaUieU  and  More  (Nov.  32, 1877, 
6  Bettie,  241)  a  dog  while  in  the  onstody  at  two  persons, 
not  the  owners,  attacked  and  injored  a  man.  Both  the 
owners  and  the  custodiers  were  aware  that  the  dog 
had  previonsly  injured  another  man.  The  oustodisrs 
having  knowledge  of  the  dog's  propensities  were  oleaily 
liable.  It  was  niged  that  the  owner  having  like 
knowledge  was  liable  as  well.  The  oonrt  held  that  he 
was  not.  The  decision  by  no  means  bears  oat  the  idsa 
that  as  soon  as  an  owner  gives  the  onstody  of  the  animal 
to  another,  the  castodier  Is  liable  and  the  owner  is  free, 
and  this  will  appear  very  plain  when  the  oironmstanaas 
of  the  oase,  which  as  regards  the  onstody  were  speoial, 
•re  explained.  More,  who  is  styled  the  owner,  was 
foreman  to  the  other  defenders,  the  Dalziels.  He 
bargained  for  a  retriever  to  aot  as  watoh-dog.  The 
price  bad  not  been  paid,  bat  More  admitted  that  if  it 
were  demanded  he  was  boand  to  pay  it.  The  dog  was 
chained  in  the  woodyard.  At  the  time  of  the  accident 
the  dog  had  been  away  from  the  woodyard  for  six 
weeks,  and  More  had  left  bis  employers'  service.  In 
these  ciroamstances  it  is  dear  that  the  foreman  was 
not  liable.  The  animal  had  been  prooared  for  the 
pnrpoees  of  the  other  defenders  and  had  passed  entirely 
oat  of  his  enstody.  In  this  case  the  Lord  Jastioe-Glark 
(UoncreiS)  observed  :  "  I  am  not  prepared  to  lay  down 
as  a  general  proposition  that  the  owner  of  a  dog  is  not 
to  be  held  liable  unless  the  dog  is  in  his  personal 
onstody.  On  the  contrary,  _J  think  that  as  long  as  the 
owner  retains  the  snbstantial  control  over  its  enstody, 
it  la  of  no  oonaeqaeoce  whether  he  exercises  thst 
oontrol  by  himself  or  by  another.  He  is  responsible  for 
its  safe  keeping  to  the  poblio.  ...  I  am  therefore 
not  prepared  to  hold  that  if  a  man  keeps  a  dog  whioh 
he  knows  ought  not  to  go  at  large,  he  may  not  be 
iwpQDsible.  Bat  this  must  not  be  stretched  to  aa 
nareaaonable  extent.  If  one  commits  the  oare  of  such 
an  animal  to  another  for  a  leogth  of  time^  and  for  his 
own  behoof,  aad  the  onstodier  is  trustworthy  and  folly 
aware  of  the  precautions  necessary,  I  think  that  the 
owner  is  not  liable."  It  seems  to  us  that  the  liability 
of  the  original  owner  depends  upon  whether  the  animal 
has  [MUHed  beyond  his  oontrol  or  not,  and  that  is  a 
question  of  fao^.  If  it  has  passed  beyond  his  control, 
it  does  not  matter  whether  the  onstodier  is  trastworthy 
oc  not ;  and  if  it  has  not,  the  trast worthiness  of  the 
custodier,  on  the  principle  of  Burton  v.  Uoarkmd,  is  not 
adafenoe.  The  owner  mast  take  the  respooaibility  of  the 
custody  and  precantioas  beiog  eSeotaal.  "  It  is  a  niee 
qoestion,"  says  Mr.  Shearman  (sec.  197),  "  to  determine 
how  far  the  notice  which  the  legal  owner  of  an  animal 
has  o(  its  habits  is  to  be  imputed  to  other  persons 
having  it  in  charge  and  standing  in  the  position  of  the 
owner  in  respect  to  third  persons.  Against  one  who 
unlawfully  takes  an  animal  the  case  is  olear.  Having 
niUawfally  assamed  the  posi'ion  of  an  owner  under 
ciroamstanoea  whioh  by  his  own  fault  prevented  him 


from  knowing  the  nature  of  the  animal,  he  shonld  best 
all  the  hardens  and  be  charged  with  the  knowledge  or 
notice  .chargeable  to  the  deal  ownw."  Zkis  last  oase  is 
olear  enough ;  bat  as  regards  the  oaae  of  a  borrower,  it 
is  only  bis  own  aotnal  kMowledoe  that  should  make  him 
liable.  On  the  principle  that  knowledge  is  regnired  to 
make  one  liable  for  the  aots  of  the  animiU,  bow  can  it 
be  oontended  that  he  is  liable  when  in  point  of  fact  he 
had  not  such  knowledge  ?  Bnt  if  the  owner  transfers 
the  oastody  of  an  animal  whioh  be  knows  to  be 
dangeroas  withooi  oommoaioating  his  knowledge,  and 
mischief  ensues,  it  is  he  who,  being  in  faolt,  ought  to 
be  responaiblo.  Mr.  Shearman  draws  a  distinotion 
between  a  gratuitaus  borrower  and  a  borrower  to  hire. 
The  latter  haa  a  right  to  faava  infbrmatlon  of  the 
quality  of  the  article  let  on  hire,  and  a  idaim  against 
the  owner  if  any  damage  tesidtB  from  that  inlormatioa 
not  being  oommunioated.  The  besravmrfor  hire,  says 
S(r.  Shearman,  baa  a  olaim  over  the  lender,  "  wlii^. 
affords  somw  ground  for  hoMing  Um  rasponsible  lor  Vm 
pessenion  of  the  informatioD  to  whioh  berhastiinea 
right."  Bat  if  the  borrower  has  not  the  knowledge,  ha 
is  aot  responsible  to  third  persona.  If  he  soOsrsd 
damage  himself,  he  weald  krave  a  ^aim  {against  the 
lander.  And  soraly  the  borrower's  claim  against  the 
lender  sSocds  no  ground  ol  liabiUty  in  a  queation  with 
third  persons.  The  olaim  poasibly  might  not  be 
e^otaal.  The  lender  mi^  be  a  man  of  straw  from 
whom  nothing  oould.  be  abtafaaed.  In  a  qoestioa  with 
third  persoBs,  the  relatioos  between  the  lender  and 
the  borrower  do  not  seem  af  any  importanoe. 

We  presame,  just  beoauae  the  propensity  of  dogs  te 
worry  sheep  was  ao  6fteB  displayed,  and  the  eomaen 
la^  ebeosing  to  recognise  a  dog  aa  aa  animal  of  tn 
entirely  peaceful  species,  was  povnrlesa  to  give  redraaa 
to  the  owner  of  sbeep  iojoied  by  a  dog  uuese  he  wae 
able  to  prove  that  the  owner  of  the  dog  was  aware  oC 
vioioos  propensitiee  of  the  partlsalar  aoicaal,  it  was 
foand  neoessary,  ao  far,  to  nsgnlate  tiaa  asatter  by 
statute.  By  35  &  36  Yict.,  o.  69,  aeo.  1,  in  Ireland  the 
owner  or  harboorer  of  a  dog  is  made  liable  in.  damage* 
for  injary  done  to  ^leep  by  hia  dog,  aad  it  is  not 
necessary  for  the  person  claiming  damagss  to  show  • 
previons  miwAierons  prepeasity  in  the  animal  or  the 
owner's  knowledge  of  it,  or  to  prove  any  neglect  on  the 
part  of  the  owner.  The  Aot  38  &  29  Viot.,  e.  60,  makes 
a  similar  regalation  for  Bngland,  extending  the  llabili^, 
however,  to  injaries  to  sheep  and  eatUai  A  similar 
Aot,  the  36  dk  37  Yiet.,  a  100,  was  passed  for  BootlaaA. 
It  provides  that  iu  an  action  of  damages  against  the 
owner  of  a  dog  to  injury  d6ne  by  it- to  ehsep  or  cattle, 
it  shall  not  be  neoessary  to  prove  a  previous  propensity 
in  sqoh  dog  to  iujore  sheep  or  cattle.  (The  oocopler  M 
any  premises  where  the  dog  was  neuslly  kept  or 
permitted  to  live  or  remain  at  the  time  of  sooh  injary, 
is  made  liable  as  the  owuMr,  unless  ha  proves  he  was 
not  the  owner,  and  that  the  dog  was  kept  in  bis 
premises  without  bis  knowledge  or  aaseat).  It  will  be 
obeerved  that  the  tenns  of  this  Scottish  Ast  are 
different  from  dioee  si  the  other  Aots.  It  does  ao*  say 
it  diaU  not  be  neeessary  to  prove  any  negtsot  oa  the 
owner's  part.  In  M'Jvtyrt  v.  Bcstt  (Febcnary  18, 18701, 
8  Maoph.  670)  the  questioa  waa  raised  whether  the 
statute  changed  the  rale  that  fault  most  be  proved 
agaiust  the  owner  of  the  dog  in  order  to  into  Us 
liability  for  damages,  It  was  not  necessary  to  decide 
the  question,  it  being  proved  that  intimation  had  beea 
made  to  the  effect  that  the  dog  had  previoasiy  worried 
sheep,  after  whiob  intiosation  the  dog  had  heeo  allewsd 
to  80  aboot  loose.  Bat  the  Lord  Biesident  made  the 
following  observations  on  the  meaning  and  inteot  of  the 
statute  :  "  The  next  qaeetion  is  wbetber  the  Act  86  di 
27  Vict.,  cap.  100,  introduced  any  ehsage  in  the  common 
law  with  regBDd  to  the  liability  of  tiis  owner  of  a  dog 
in  a  case  of  this  kind.  I  mast  say  that  I  do  aot  think 
the  statute  deals  very  intelligibly  with  the  matter.  I 
have  no  doubt  that  the  intention  of  the  Le^alatare 
was  to  abrogate  the  law  laid  down  hy  the  Bouse  of 
Lords  in  flaming  v.  Orr  (3  tf acq.  14),  and  to  make  the 
owner  of  the  dog  liable  on  proof  of  its  being  the  cause 
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of  the  migdbiel,  whether  there  be  proof  of  faalt  on  his 

Stirt  or  noi,  bat  certainly  that  is  not  very  Batisfactorily 
eclared  by  the  statute."  We  shoulJ  say  now,  taking 
the  atatnta  and  the  oaas  of  Bvrlon  v.  l/oorhead  together, 
the  owner  of  a  dog  wodid  be  liable  for  lujnry  caased  by 
its  worrying  abeep  simply  upon  proof  that  it  was  the 
oaaae  of  the  misobief.  Barton's  oase  is  to  the  effeot 
that  if  the  owner  bae  knowledge  of  ihe  vioioas  pro- 
pensity of  the  animal  he  is  liable  for  any  damage  it 
may  afierwarda  caase.  The  statnte  makes  it  nn- 
oecassary  to  prove  any  previoas  viciona  propensity, 
and  of  course  any  knowledge  of  viciona  propensity.  It 
is  not  necessary  to  prove  knowledge  of  a  propensity 
which  may  be  non-existent,  and  yet  Its  non-existence 
woald  not  free  the  owner  from  liability. 

"  The  Dogs  Ajob,  1871,"  makes  for  the  protection  of 
the  pabllo  oertaaa  regalatious  as  to  stray  and  dangetoas 
dogs.  Any  police  officer  or  constable  may  take  posses- 
sion of  any  dog  be  has  reason  to  sappote  to  be  savage 
or  dangerous  straying  on  any  highway,  and  not  onder 
the  control  of  any  person  and  may  detain  it  nntil  the 
owner  has  elsimed  it  and  paid  all  expenses  incurred  by 
reason  of  euch  detention.  When  any  such  dog  has  been 
detained  for  three  days  where  ihe  owner  is  not  koown, 
or  five  where  he  is  known,  withoat  olalming  It,  and 
paying  all  expenses  inourrad  by  its  detention,  the  chief 
officer  of  police  of  the  district  where  the  dog  was  tbnnd 
may  oanse  the  dog  to  be  sold  or  dsHtroyed  (seo.  1).  Any 
ooart  of  aammaty  jttrisdlotiioil  may  1nlw  oognizanoe  of 
•  <ooin^aist  that  a  dog  is  dangaroas  and  not  kept  ander 

S roper  control,  and  if  it  appears  to  the  Coart  that  such 
og  ia  dangerons,  the  Conrt  may  make  a  summary 
order  direeting  the  dog  to  be  kept  by  the  owner  under 
proper  conbrof  or  destroyed.  Any  person  falling  to 
comply  with  saoh  order  is  liable  in  a  penalty  of  £1 
for  every  day  during  which  he  fails  to  comply  with 
Buob  ordet  (seo.  2), 
The  Oeneral  Turnpike  Act  (1  A  2  Will.  17.,  o.  48) 

Srovides  (sec  97)  a  penalty  not  exceeding  £6  if  the 
river  of  any  cart,  waggon,  or  other  such  carriage  on  a 
turnpike  road  allows  to  go  at  large  any  dog  that  may  be 
attending  him  or  bis  waggon,  oart,  or  other  such 
carriage,  or  shall  not  chain  or  fasten  the  same  to  snoh 
waggon,  oarti  or  carriage. — Joumtd  of  Juritprudenct. 


THE  OOnTSAOT  OF  BAIiJB  BT  A  MAKEa 

It  is  seldom  that »  question  of  general  applioation  in 
mercantile  law,  but  little  involved  in  special  facts,  and 
remarkable  for  a  divergenoe  of  jndioial  opinion  in 
JBogland  and  Scotland,  awaits  the  decision  of  the  House 
of  Lords,  aa  in  the  oase  of  Johiuon  v.  Saylton,  reported 
in  the  December  number  of  the  Law  Journal  Report*. 
The  general  question  is,  whether  a  manufacturer  of 
foods,  not,  on  the  one  band,  of  well-known  reputation 
in  their  manufaoture,  but,  on  the  other,  not  being  a 
dealer  in  the  goods,  who  enters  into  a  contract  for  the 
sale  of  such  goods,  is  bound  to  supply  goods  of  his  own 
tnanufaoture.  On  this  question  Conrts  are  divided 
•gainst  Courts,  and  judges  against  their  fellows.  The 
decision  of  the  Court  of  Appeal  in  England  is  that  there 
is  an  implied  contract  by  the  manufacturer  to  snpply 
his  own  goods  ;  the  decision  of  the  Court  of  Session  in 
Scotland  is  recorded  to  the  contrary.  Among  the  judges 
of  the  English  Court,  Lord  Justice  Bramwell  agrees 
with  the  decision  of  the  Scotch  Court,  but  is  overruled 
by  his  eoUeagnes.  Among  the  judges  of  the  Court  of 
Session,  Lord  Young  agrees  with  the  decision  of  the 
English  Court ;  but  his  view  is  in  its  turn  overruled  by 
that  of  the  majority.  So  that  we  have  the  English 
Court  and  the  Scotch  Court  opposed  to  one  another, 
but  each  with  a  dissentient  judge  upholding  the  view 
respectively  iield  across  the  Border.  Add  to  this,  we 
have  llr.  Juslioe  M auisty,  from  whom  the  appeal  came, 
of  the  same  opinion  as  the  dissentient  minority  of  the 
Court  that  overrules  him. 

It  is  necessar)',  for  the  full  understanding  of  the  case, 
that  the  special  facts  in  Johmon  v.  Raylton  should  be 
given,  although  but  little,  in  the  opinion  of  the  judges 
holding   opposite   views,    turns   on   the   facts.     Tlte 


plaintSfCs,  as  must  be  carefully  borne  in  miod  all  through, 
were  the  vendors  of  the  goods  sning  for  damages  for 
non-acneptsnee,  and  the  defendants  were  the  pnrohaseta 
who  declined  to  accept.  Messrs.  Johnson,  the  plaintiffs, 
were  a  firm  of  iron  mannfaottireni  of  Stocktoo-on-Tees, 
who  were  not  dealers  except  that  they  sold  their  own 
mannfactOTes ;  and  Messrs.  Baylton,  the  defendant*, 
were  ship-builders  at  Middlesborengh,  The  oootraot, 
wlric'h  was  on  a  printed  form  faroislied  fey  the  plaintiffs 
and  signed  by  both  parties,  provided  that  the  plaintiffs 
should  supply  the  defendants,  and  the  defendants  taks 
2,000  tons  of  iron  ship-plates  of  "  Grown  "  quality  to  pass 
Lloyd's  survey  at  so  much  a  ton  to  be  delivered  by 
instalments  within  a  oertain  time.  The  contract  was 
headed  the  "  Moor  Iron  Works,"  and  had  the  plaintiffs' 
trade-mark  on  the  margin,  and  there  was  a  olaose  pro- 
viding that  "in  ease  of  strikes  or  eombinatfon  of 
workmen,  or  aectdenta  oansing  a  stoppage  of  the 
works,  the  supplies  of  iron  now  contracted  for  may  be 
suspended  during  their  coDtiuaanoe ;  thie  clause  applies 
to  buyers  and  sellers."  Premising  that  tbe  plaietiffa, 
after  supplying  certain  of  the  platen,  closed  tfaeit 
works  and  proposed  to  complete  the  oontraet  by  sup- 
plying plates  of  other  manufacturers  equal  to  contract, 
but  that  the  defendants  declined  to  accept  them, 
we  propose  to  deal  flrst  with  the  special  terms  in 
the  oontraot.  None  of  the  three  judges  In  the 
Court  of  Appeal  lay  very  great  stress  on  any  of 
these  terms.  Lord  Jastioe  Bramwell  olaima  th«  strike 
danse  as  "  strongly  showing  that  it  was  not  necessary 
that  the  articles  to  be  supplied  should  be  of  the  plaintiffs' 
make."  *'  If,"  he  argues,  "  the  mannfactorer  ia  stopped 
by  strikes,  the  delivery  by  the  plaintifFs  may  be  sato- 
pended;  this  seems  to  contemplate  that  it  will  net 
necessarily  be  so,  which  o«n  only  oe  if  the  srtieleB  might 
be  made  by  some  other  maker."  Lord  Jnatlce  Cotton 
makes  the  clause  harmonise  with  his  view  that  the 
plates  were  to  be  of  the  plaintiffs'  make  by  pointing  oat 
"  that,  notwithstanding  the  stoppage  of  the  works,  the 
mannfaoturers  might  have  plates  of  their  own  make 
which  they  oould  supply."  Lord  Justice  Brett,  again, 
who,  in  taking  the  same  view  of  the  Case  made 
with  Lord  Justice  Cotton,  the  majority  of  the  Gonrt 
says,  that  "upon  a  strike  at  the  plaintiffs'  worin 
they  might  exercise  their  diaoretion  whether  they 
would  procure  other  workmen  and  continue  the  work 
under  the  contract,  or  stop."  No  doubt  a  manufacturer, 
whose  workmen  strike,  is  not  invariably  obliged  to 
suspend  his  works;  and,  because  a  contract  contemplates 
the  supply  of  plates  notwithstanding  strikes,  it  does  not 
neoeeasirily  follow  that  plates  made  by  some  one  else 
are  contemplated.  But  that  is  not  this  coutraot.  The 
strike  clause  in  this  oase  only  applies  to  combinations  or 
accidents  causing  a  stoppage  of  the  works ;  and  it  is 
very  remarkable  that,  even  when  the  works  are  closed, 
the  contract  still  reserves  an  option  to  the  seller  to 
continue  the  supply.  With  regard  to  the  other  apeeial 
matters  in  the  contract  the  view  taken  by  the  learned 
judges  seems  to  be  that  they  tell  neither  one  way  net 
the  other.  Lords  Justices  Bramwell  and  Cotton  consider 
it  unnecessary  to  refer  to  any  other  special  matter  in 
the  oontraet ;  and  Lord  Justice  Brett  only  dees  so 
to  show  that  they  hava  no  material  bearing.  £fo 
ia  of  opinion  that  "  the  heading  of  the  order  is  • 
part  of  the  contract,  and  imports  an  obligation  on  the 
plaintiffs  that  the  iron  plates  should  bear  their  mark  or 
brand."  This  declaration  is,  of  course,  merely  argvtmdo; 
but  it  will  strike  the  reader  as  a  somewhat  extreme  in- 
ference from  the  mere  appearence  of  a  trade-mark  on 
the  paper  containing  a  contract  that  the  goods  bought 
must  be  so  stamped.  But  Lord  Justice  Brett,  no  doubt, 
saw  the  original,  and  drew  tbe  inference  on  the  view 
that  the  trade-mtutk  was  not  there  as  a  mere  ornament 
or  advertisement,  but  for  a  distinct  purpose.  The  trade- 
mark evidently  mode  considerable  impreaslon  on  his 
mind,  becsnse  he  explains  away  its  bearing  on  the 
oase  elaborately,  and,  in  order  to  do  so,  departs  from 
the  main  issue  to  almost  a  risky  extent.  He  says 
that  he  knows  no  law  which  prohibits  a  mannfaotnrer 
from  effacing  another  manafaotorer'a  mark  and  sob- 
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Btitoting  hia  own  or  adding  Us  onto.  Tbia  qasation 
woald  aaoot  to  depend  largely  apon  the  obaraoter 
of  the  mark.  The  I<oid  Jnatioe'a  observation  oannot 
have  been  meant  to  apply  to  a  mark  weU  knowa  aa 
■bowing  that  the  goods  were  made  by  a  certain  firm. 
For  instanoe,  ii  Baas  <t;  Co.,  agreed  to  asil  beer,  they 
would  hardly  be  justified  in  takug  Ind  &  Uoope's  beer 
and  pntling  their  label  on  H.  It  the  mark  is  a  trade- 
mark in  the  strictest  sense,  meaniog  merely  that  the 
goods  have  passed  throogh  the  hands  ol  a  particular 
dealer,  probably  the  law  would  be  aa  atated.  The 
appearanoe  of  the  trade-mark  oannolv  however,  have 
borne  a  very  deep  sigoifloanoe,  or  Lord  Juatioe  Bram- 
well  woold  have  refeixed  to  it,  and  it  may  be  dismiaaed 
aotwithataoding  some  doobtfal  pmnta  in  Iiord  Joatios 
Brertt'a  reaaouiog  upon  it.  The  learned  Lord  Justice 
diamiaaea  the  elauae  oa  to  satisfyiag  Lloyd's  survey  as 
equally  neutral  in  its  bearing  on  the  qnestion,  and 
prooeeds  to  develop  hia  owo  view  on  the  main  CLuesUoo. 
BefoiB  oonaidaring  the  opinions  of  the  judges  on  the 
points  of  difference  between  them,  it  will  be  as  well  to 
state  the  points  on  which  they  agree  both  aa  beiog 
valnable  for  iostrnctioo  on  these  points,  and  as  tending 
to  make  the  othera  intelligible.  Lord  Justice  BramweU 
admita  that  the  maunfiiDtarer  whose  goods  have  a 
apeoial  repute  in  the  market,  and  who  sella  goods  of  that 
eiaaa,  is  bound  to  aupply  gooda  of  bis  own  make.  Be 
iostaooea  Erard'a  or  CoUard'a  pianos,  and  adds,  ''  so, 
perhaps  of  olothea  from  a  renowned  tailor."  It  a  man 
orders  a  suit  of  olothea  at  Poole'a,  he  expecta  to  have 
them  of  Poole'a  eut  and  make,  and  Poole  knowa  that 
■auh  is  his  espeotatien — an  aggrtgatio  meatium  probably 
sufficient  to  oonatitute  an  agteement'.  The  "  probably  " 
might  with  a  good  conacienoe,  be  omitted  if  the  illna- 
teation  paaaed  from  tailors  to  hatters ;  aa  a  man  who 
orders  a  hat  from  Iiinoola  &  Bennett  would  clearly  be 
entitled  to  the  workmanship  of  the  firm  with  its  name 
ioaide.  Lord  Justice  Cotton  traoea  the  same  principle 
in  the  rule  that  a  picture  ordered  of  an  artist 
must  be  the  artist's  own  work  ;  and  no  dunbt  the  prin- 
oiplea  are  analogous.  Lord  Justice  Brett,  with  aome 
impatience  of  distinctions,  uses  the  admission  of  Lord 
Jnatioe  BramweU  as  a  lever  for  his  own  argament.  He 
Bays :  "  If  the  manufttcturer  does  not  propose  different 
prioes  for  goods  mannfaotored  by  himself,  as  distin- 
guished from  goods  not  so  maonfaotnred,  I  can  aee  no 
losaen  why,  anleaa  the  implication  ia  to  be  made  in  all 
oases,  it  ia  to  be  made  in  the  given  cases,"  But  the 
Btcong  argament  pot  forward  by  Lord  Justice  Brett  ia 
•i  meoKvenieUi.  He  says,  in  effect,  that  the  buyer  reAes 
on  the  reputation  of  the  manufacturer  tor  the  quality 
of  the  goods ;  and,  unless  there  ia  implied  a  atipolaticn 
that  the  gooda  are  mauofaotniad  or  to  be  manu- 
faotnred  by  the  seller,  the  buyer  baa  no  protection 
but  that  the  gooda  ahall  be  marchaatsble,  and  that 
they  shall  be  reasonably  fit  tor  the  required  purpose. 
"  I^"  oontinues  the  Lord  Justice,  pursuing  the  same 
argument,  "  there  is  no  snob  contract  as  is  suggested, 
a  manufacturer,  under  the  stated  circumstances,  may 
aupply  gooda  not  maoataotured  by  himself— inferior 
to  hia  owo  oanal  manufacture,  ioferior  to  the  usual 
maDufaoturs  of  the  person  from  whom  he  has  purohaaed, 
inferior  to  the  naual  standard  of  manufacture  by  other 
manufacturers  of  similar  goods."  To  this  Lord  Justice 
BramweU  would  reply  in  the  words  of  his  judgment, 
"  We  must  look  at  what  the  parties  have  said,  i^d  no- 
thing to  and  take  nothing  from  it,  without  neoessity." 
The  answer  of  all  who  disagree  with  Lord  Justice  Brett 
wiU  be  that  he  ia  arranging  the  mratter  very  oon- 
Tenient^  for  all  parties ;  but  still  he  is  doing  it  for 
them,  and  not  ioterpretiog  them.  The  learned  Lord 
Justice  further  reliea,  as  tbe  basis  of  the  implication 
whioh  he  suggests,  on-the  fact  that  the  plaintiff  holds 
himself  out  aa  a  selling  manufacturer  of  goods,  and  not 
othetwiae  a  dealer  in  the  goods.  "  Such  a  holding  out 
•ad  aooh  a  relianoe,"  he  sums  up,  "  make  a  oontraot,  or 
a  term  in  a  oontraot  that  the  goods  supplied  shall  be 
of  the  manofaoture  of  the  manufacturer."  The  only 
holding  out  of  whioh  there  appears  to  have  been  evidence 
was  ooutaiBsd  wiUiia  the  four  eornera  of  tbe  contract. 


The  argament  of  Lord  Justice  BramweU  may  be  very 
briefly  stated.  He  asks,  is  the  proposition  with  reference 
to  goods  of  a  peculiar  make  applicable  to  goods  of  which 
one  maker's  make  is  aa  good  as  another's  t  and  he  de- 
clines to  introduce  so  large  an  implication  into  the  law 
of  contracts.  Tbe  proposition  certainly  seems  a  very 
extensive  oce.  Because  the  aeUer  is  known  to  the 
buyer  only  as  a  manufacturer,  he  ia  entitled  to  reject 
gooda  made  by  any  other  manufacturer.  The  proposition 
would  be  true  of  all  producers  as  wall  aa  manufaoturera. 
The  farmer  in  the  country  finds  bis  cows  run  dry ;  and 
although  he  buys  of  his  neighbour,  and  sends  forward 
milk  equal  to  the  quality  stijpalated  for,  the  milkman 
in  London  may  reject  it.  Terms  in  contracts  may 
well  be  implied  when  there  is  an  absolute  neoessity 
for  them,  such  as  that  gooda  shall  be  mernhaotable,  and 
fit  for  the  parpose  in  qaesth>n.  But  to  imply  ihem 
without  absolute  necessity  seems  bad  legal  policy,  and 
tends  to  an  artificial  state  of  law.  The  question  whioh 
the  House  of  Lords  will  have  to  decide  is,  whether  a 
plain  man,  reading  tbroogh  the  contract  in  question,  and 
kaowing  as  much  as  the  parohasers  did,  would  aasame 
that  both  veudora  and  parohaaers  intehded  that  the 
plates  should  be  made  by  the  vendors.  We  are  inoliaed 
to  think,  on  the  whole,  that  the  impHbation  la  not  so 
natural  or  inevitable  but  that  the  House  of  Lords  will 
be  disinclined  to  draw  it,— Lau  Journal. 


THE  GUITE^U  TRIAL. 


Some  of  the  papers  that  have  oommented  Qp<m  Ur. 
Bcoville  and  his  conduct  In  tbe  Gnlteau  case,  have 
altogether  miarepreseuted  him  as  a  man  and  the  motives 
which  induced  him  to  appear  in  the  case.  Mr.  Bcoville 
has  been  a  member  of  the  Chicago  Bar  for  nearly 
thirty  years,  and  although  not  an  eloquent  advocate  or 
orimiual  lawyer,  he  has  been  regarded  as  a  lawyer  tit 
marked  ability,  excellent  judgment,  sound  integrity, 
and  untiring  industry.  The  members  of  the  Bir 
have  always  considered  him  ao  able  associate  and  a 
dangerous  opponent  in  a  case.  He  has  had  a  long  and 
varied  experience  at  our  Bar.  Heavy  and  important 
interests  have  been  submitted  to  his  oare.  Mr.  Sooville 
has  been  wealthy,  but,  like  many  others  in  our  city, 
became  involved  in  real  estate  transaotlons  and  lost  his 
property  at  the  time  of  the  panio,  and  but  a  few  yeara 
ago  had  t«  paaa  through  the  Bankroptey  Court.  He 
haa  now,  oQtaide  of  hia  practice,  but  very  limited 
means.  Word  came  to  Mr,  ScovUIe  that  our  lamented 
President  Oufield,  without  cause  or  provocation,  had 
been  shot  down  by  Quiteaa,  the  brother  of  bis  own 
wife.  He  teUs  a  few  confidential  frlenda  th«t  from  the 
oonduct  of  Quiteau  for  yeara  he  is  sure  that  he  was 
insane,  and  that  he  feels  it  to  be  his  duty,  it  no  one 
else  will  undertake  the  task,  to  aee  that  ibe  defenoa 
of  insanity  is  interposed,  and  to  assist  any  eminent 
criminal  lawyer  that  may  be'  obtained  to  defend 
Quiteau.  With  this  end  in  view  he  hastens  to  Wash- 
ington, and  after  repeated  appeals  he  faila  to  Obtain  the 
aid  of  a  aingle  member  of  the  American  Bar.  In  a 
atrange  city,  with  no  fortune  at  his  command,  aingle 
handed  and  alooe,  he  nndertakea  the  defence,  laying 
aside  technicalities,  and  placing  it  on  the  ground  of 
iaaanity.  The  members  of  the  Bar  who  have  watched 
the  oourae  of  Mr.  SooviUe  oannot  bat  admire  the 
abiUty  he  has  displayed  in  oondnoting  the  defence  thus 
far,  under  the  most  trying  oiroomstancea.  He  haa 
controlled  himself,  avoided  any  exhibition  of  temper, 
or  doing  anything  that  should  injure  the  prisoner  or  hia 
oanae.  Hia  candour  haa  impreased  the  jury  that  he 
himself  ia  honest  in  urging  the  plea  of  insanity.  What- 
ever may  be  the  resblt  of  this  trial — whether  Guiteau 
shaU  be  hung  or  found  insane — the  members  of  the 
Bar  will  commend  the  self-saorifice  of  Mr.  Sooville,  and 
his  manly  indepeodenoe  in  atanding  op  and  ineistinc, 
against  tbe  united  cry  of  an  injured  nation,  that  the 
alayer  of  ita  beloved  Preaideut  ahaU  have  a  fair  trial.— 
Chicago  Legal  Neun. 

We  have  watched  with  interest  the  oourse  ol  Mr. 
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BpovUle.  Be  has  «siubited  saab  feulawQes*  in  tbe 
di8Qb«r((0  oi  a  dia^n»»,iA»dutg,  a  doty  de?ol9ed  apoa 
bitn, botbaa&.Uwvar  and  «  m&a,  that  we  are  glad  to 
have  tiie  opgoElaoity  qt  -aiMoaziiKioK  bim  in  bia  tl>»nk> 
legs  labonra,  and  uf  tendering  to  him  the  Jiokaqwledge- 
meut  due  him  from  the  profession  to  which  he  belong. 
The  enormity  of  Gnitaan's  crime  does  not  excuse  the 
membens  of  the  Bar  for  their  oowardioe  in  refuainf;  the 
aSBietluioe  Booville  reqaested. — Pacific  Coait  Laic  Journal. 

ILLEGAL  LOTTERIES. 

The  case  of  Chrutiton  v.  M'Bride  (Oct.  25, 19  S.  L.  B. 
19)  has  raised  the  qaestioo,  if  qaestioa  it  can  Dovr  be 
called,  of  the  legality  of  lotterteR.  It  is  one.  of  oon- 
aiderable  public  interest  in  ooooezion  witb  tbe  ever- 
increasing  Bamber  of  bazaar  and  cbarity  fairs  whlob 
are  held.  Lord  '^oang  referred  to  tbe  iiistructioas 
which  Crown  anthorities  receire  to  pat  a  stop  to 
lotteries.  They  feel  no  little  difflcalty  In  doing  tbU, 
and  at  tbe  same  time  countenancing,  or  at  all  events 
tolerating,  bazaars.  A  legal  official  is  aometimes  invited 
to  open  such  a  bazaar  by  a  speech  in  which  be  must 
express  every  wish  for  tbe  saccess  of  the  proceedings  to 
follow,  while  his  wife  or  sieter  is  perhaps  basilv 
engaged  in  seoacing  tickets  for  a  raffle,  and  ha  himself 
in  alfprobability  wiD  proceed  to  afford  active  assistance. 
And  yet  apon  (he  following  day  the  flscal  may  report 
tbat  a  serioos  breach  of  the  law  has  been  committed  by 
means  of  some  lottery. 

It  aaaiiM  on  all  hands  agreed  that  the  hoIdeiB  of 
lotteries,  and  raffles  shall  not  in  the  ordinary  case  be 
pnoished  for  their  offence.  Tbey  are,  in  fact,  winked 
at,  except  in  soine  glaiing  oaae  which  it  ia  feared  may 
lead  (o  a  cormptlon  of  the  poblio  morals.  Baffles  for 
religioas  and  onaritable  pnrposes  are  certainly  looked 
apon  very  favoarably  by  offioers  of  the  law.  Indeed, 
except  where  there  is  aome  oatbaist  of  sectarian  spite, 
Dft  objection  is  ever  raised  against  them.  Such  ont- 
bnrsts,  however,  oocasioually  take  place.  The  BAman 
Gatbolios  are  peooliarly  foad  of  lotteries.  Tbey  are  for 
ever  attracting  Frotoatants  witb  tbe  chance  of  winning 
a  pony  carriage  and  pair  of  ponies,  offered  in  the 
ioliereBta  of  aome  "  Little  Sisters,"  or  aome  other  order 
of  devotees.  Then  the  fcesn  soenC  of  the  Scottish 
Belormation  Society  is  roused,  and  a  letter  from  their 
secretary  teaohes  the  Lord  Advooate,  who  poHtely 
aoawen  to  the  effeot  that  lotteries  are  distinctly  illegal. 
Bat  the  ponies  continue  to  be  raffled  for  all  the  same. 
Tbe  machinery  of  the  law  seems  to  get  out  of  working 
Older  when  it  is  need  for  the  soppreaaion  of  lotteries. 

The  lettery  in  M'Bride'a  case  was  one  of  a  kind  well- 
ksowYl  amongst  tbe  lower  orders.  A  trotting  pony  was 
to  be  sold  in  the  interests  apparently  n»t  of  any  saintly 
ceamtttnitrr,  bat  a<  Charles  M'Bride,  residing  in  Edin- 
burgh- The  mode  adopted  was  by  a  snbsotiption  sale 
on  tbe  Art  tJnIon  principle,  or  in  other  words,  by  a 
lottery.  Williaaa  Christison  pncohased  a  ticket,  which 
pwved  to  be  tbe  wlmilDg  one,  hot  upon  arolioation 
M'.Bride  refnsed  to  deliver  np  tbe  pony.  Hence  an 
aetiou  in  the  Sheriff  Cunrt  of  Ediaboigb,  when  the 
defender  took  the  plea  that  as  lotteries  were  illegal,  the 
petition  onght  to  be  dismissed.  After  a  proof  (why 
evidence  sboiild  have  been  led  does  not  appear)  the 
Bheriff-Safastitnte  sostained  this  plea.  In  his  interlo- 
enter  he  toand  ■*(!)  that  lotteries  are  illegal  and  pacta 
iUicita,  except  when  expressly  declared  legal  by  statote; 
(3)  tbat  the  trausacUon  oo  whioh  the  porsaer's  claim  is 
founded  is  not  within  any  snob  statntoty  exception." 
Upon  appeal  this  judgment  was  affirm'ed.  althon^ih 
Lord  Tooog  remarked,  "I  do  not  entertain  any  opinion 
OB  tbe  qaestioo  whethiM;  a  lottery  for  piotares  or  a  pony 
is  Illegal  in  the  sense  of  puniahable,  or  that  it  is 
competent  to  pat  a  stop  to  saoh  by  inieidict  as  centra 
bono*  morn.  I  know  that  there  are  varions  opinions  on 
this  qaestion,  and  tfaerefote  in  giving  my  opinion  here 
it^nst  this  lottery  I  merely  mve  it  to  this  extent,  tbat 
an  action  foaoded  on  it  as  m«at«m  eoacUtdmdi  cannot  be 
sustained  here  or  in  the  Sheriff  Ooart." 
.    iMrd  Tuong  does  not  say  (hat  anoh  a  contract  fa 


illegal  nudisr  any  statute,  he  seems  toliave  rather  gone 
upon  ■  the  piiooi^le-  that  the  Ooocts  of  law  are  not 
intended  for  the  disposal  of  disputes  of  snob  a  oharaeter, 
bnt  at  the  same  time  he  expreysea  bis  approval  of  tbe 
Sheriff-Snbstitnte's  judgment.  Tbe  latter  founded  noon 
4fS  Geo.  HL;  o.  1H.  It  seems  doubtful,  however,  whether 
this  etatot^  applies  to  Scotland'.  Bat  the  later  Acts 
(6  4  7  Will,  rv.,  0.  69,  8  &  9  Vict.,  o.  74)  do,  and  would 
appear  to  render  all  snob  lotteries  illegal. 

The  pursuer  fonnded  upon  tbe  oases  of  Graham  (Feb, 
6, 1848,  10  D.  646)  and  Colder  (Jnly  20, 1871,  9  Maopb. 
1074).  The  first  of  these  cases  related  to  a  coursing 
match,  the  second  to  a  horse  race,  and.  they  raise  a  nice 
discinction  between  deciding  which  dog  or  horse  baa 
won,  and  settling  disputes  oonoerolng  the  prizes  after 
tbe  events  have  come  off.  Thus  in  Qraiam't  oase  the 
learned  judges  seem  clearly  of  optnion  tbat  tbey  could 
not  have  decided  upon  Violet's  claims  as  the  winner, 
bnt  she  having  admittedly  won,  they  were  warranted 
in  determining  who  was  to  benefit  by  her  success. 
But,  as  is  poiated  out  by  tbe  SberiS-Subatitnte, 
Christison  could  not  set  up  these  cases  as  authorities 
ia  his  f&voor,  because  of  the  element  of  illegality  which 
dfstingnlsbes  a  lottery  from  a  eoarsing  match  or  raoe. 
Even  if  the  fact  of  his  being  tbe  holder  of  the  winning 
number  had  been  admitted,  the  paetuan  iUicitwni  out  of 
which  his  claim  arose  acted  as  a  bar  to  the  suooess  of 
his  petition. 

The  law  upon  this  subject  of  lotteries  ia  evidently  in 
a  most  nnsatisfactory  condition.  It  is  doubtf al  whether 
all  the  benevolent  ladies  and  gentlemen  who  take  part 
in  tiaffies  ars  not  liable;  to  be  dealt  with  as  vagabonds. 
A  speeial  Act)  of  Bseliamant  has  enemptad  those  who 
take  part  in  Art  Uuioos  fEora  tlie  pains  and  penalties 
to  which  they  may  bans  renderad  themselves  nabls  as 
persons  "  concerned  in  lotteries,  little  goes,  and  unlawful 

?[ames."  Why  not  exempt  the  promoters  of  charity 
airs,  who  at  present  violate  the  law  right  and  left,  with 
impunity  to  ttiemselves,  donfatless,  in  so  far  as  penalties 
go,  but  at  the  risk  of  a  serious  injury  to  their  morals?— 
Journal  of  Juriiprudence. 


THE  aLAS[D£B  OF  A  PERSON  IN  HIS 
CALLING. 

(Omlimudfnmpaft »,  anU.) 
Any  other  rule  would  be  likely  to  work  hardship  in 
individual  cases,  as  it  would  take  away  a  person's 
remedy  for  a  false  accusation  as  his  branches  of  business 
multiplied. 

nXUBTBAT^QXa. 

(^  L  H.  was  the  proprietor  of  a  buMding  in  whieh 
poglliatio  exhibitions  were  conducted— >siMh  azfaibltions 
being  illegaL  He  bronght  an  sotion  against  B.  lor 
libelling  him  in  faia  vocation. '  S'dd,  that  lis  «m)d  net 
raoDver.'  IL  D.  was  a  •■  oaoosr  doetor,"  hot  was  neither 
a  regalsr  physician  or  surgeon,  nor  lieensed  to  praottee 
as  reqninad  by  tbe  laavsof  the  State.  M,.clMirged  him 
with  having  kilted  a  woman,  and  with  ntalpractioe. 
Htid,  that  JX  oonUl  not  nutlntain  an  actiea  onlees  the 
wordia  charged  him  with  having  oommitted  an  offence 
involving  moral  turpitude  or  subjecting,  him  to  an 
infamous  punishooent.'  HL  In  an  action  by  HL,  a 
manufacturer  of  bitters,  against  C,  for  charging  that 
bis  bitters  were  made  to  adulterate  porter,  C.  offered  to 
prove  that  M.'s  trade  wa»  illegal,  and  that  hit  bitters 
had  bean  oondemned  in  the  Court  of  Exoheqnee.  HtU, 
admissible.*  O.  said  of  D.  that  he  was  a  quack,  an 
impostor,  and  an  nnqualified  person.  C  was  at  the 
time  unlawfully  carrying  on  the  practice  of  medicine. 
Btld,  not  actionable.' 

This  branch  of  the  rule  rests  upon  the  ground  of 
other  actions  which  are  barred  on  account  of  tiiA 
illegality,  sometimes  of  the  object,  sometimes  of  the 
transaotions  ont   of  which  they    grow— viz.,  tbat  of 

(1>  BunI  r.  Sell,  1  Bing.  1  (11)23). 

(2)  March  t.  Dmidton, »  Paige,  S8)  (184>) 

<3)  Uaaming  r.  Clmmt,  1  Bing. ««. 

(4>  ColHm  V.  C«ni«v<«>  I  A.  *  £.  «M  0814). 
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djaoonraipng  iliagkl  oooapatioDs  by  fefasing  the  aid  at 
tba  ooartai  irben  ttiTokecl,  e*on  woouily,  ia  tUeir 
behklf. 

lUomtitioNB. 

(<)  I.  Q.  said  of  C, :  ".  He  is  a  rvnagata  rogue,  aod 

worse  thao  a  rogae.*'    H.  alleged  that  he  used  the  art 

of  bayiog  and  seUiug,  and  gsiued  great  profit  thereby. 

The  nords  were  adjudged  not  aotionanle,  for  "the 

flaintiff  does  not  show  what  was  the  trade  he  ased. 
t  might  be  a  tinker  or  a  pedlar,  who  travel  ap  and 
down  the  ooantry,  and  are  rogaea  by  the  statate  of 
Elizabeth.**  ■  H.  M.  was  a  stook-jobber,  and  Ii.  said  of 
bim :  "  M.  is  a  lame  dock."  Lord  ElJoo  snstained  a 
demorrer  to  the  deolaratioa,  beoause  it  did  not  show  to 
which  of  the  two  species  oi  stook-jobbers  M.  belonged — 
that  prohibited  by  the  statntes  or  that  allowed  by  law.' 
m.  F,  was  the  manager  of  an  Italian  opera  oompaay 
which  gave  performances  at  the  A^tor  Opera  Honse  in 
New  Tork  daring  the  season  of  1858.  He  sned  B,,  the 
proprietor  of  the  New  York  BtraJd,  for  a  criticism  on 
the  performances  which  amounted  to  a  libel.  It  was 
held  not  oecesaary  tbat  F.  shoald  aver  and  prove  that 
he  was  dnly  licensed  to  give  operatio  representations  4S 
reqaired  by  statute.' 

This  is  but  a  branch  of  the  more  general  axiom  that 
fraud  or  crime  will  not  be  prexumed  in  the  absence  of 
kny  facts  or  circnmstances  to  support  such  a  presump- 
tion. Oaaes  I.  and  n.  are  irreconoiJable  with  this 
principle,  and  are  overruled  by  the  later  Ameiioan 
•djndfcations  of  which  c^ae  HI,  is  an  example. 

BioxM  QL — Tho^  a  party  tngagKi  in  an  ilbfal  eaaynt 
titmmm>Qtiutmi<»i»  anil  mOiom  fir  tiaiuletoutmtdtdineltd 
oftinH  kim  inthat  aacujxuiomf  ftt  if  tk6  worrit  toMtnt  Mw 
at  am  nutmdfoi,  or  .in  anolkir  md  legal  oati^patiom,  e» 
a€ti»m  irill  Ik. 

tuLwnkttova. ' 
^  I.  T.  was  appointed  Tw  the  members  of  a  ievolu> 
tionary  government  in  Chili  to  negotiate  a  loan  for  it. 
C.  charged  him  with  saddling  the  government  of  Chili 
with  a  large  debt  for  his  own  benefit.  An  action  by  T. 
•gainst  G.  was  sustained.'  II.  A.  was  the  owner  of 
taoe-hoiB«  whiob  itezan  on  tbo  tnri  He  bad  entered 
a  horse  for  the  Derby  afiakea,  bait  before  the  race,  on 
•ooount  of  his  lameness,  he  was  withdrawn.  B.  charged 
A.  with  eqtepng  the  horse,  and  afterwards  withdrawing 
him  for  the  purpose  of  gettlog  an  unfair  advantage  over 
parties  with  whom  he  had  heavy  wagers  on  the  result 
of  the  race.  Beld,  that  A.  could  recover.*  III.  C.'  was 
a  merchant,  and  having  entered  a  cargo  of  rum  at 
the  custom-house,  delivered  it  to  the  storekeeper  the 
oozt  day  for  waivhouaing;  paid  the  duties  on  it  the 
foUowing  day,  tahaog  it  on  an  order  two  days  later.  By 
ntiirtakt,  »  wrong  Noeipt  was  givea  to  him,  which,  oa 
hie  «i*«Mii—tly  a|f  plying  to  wildidEaw  the  goods,  called 
fac.donfalia  daties.  He  tfaacenpoD  pnsentad  the  tms 
faods  to  the  jdoirelDSeper,  who  oorceoted  tba  vsaeipt, 
iHmb  ke-.paiA^^tAfe  ordinary-dntias  on  tba  goods,  and  waa 
givan  a  psnnit  to  withdjaHv.  Uieni.  This  was  anbaa. 
qoaatly  xarokad  by  kheeaUaafeor,  and  O.  paid  dooUe 

■-'■*'"  ■  ■■ '    ■—  **—■ ■ Ill    ■»■.■.■ -     ■■■»  I  ■I.I  ■■«,—  ■■  I   I 

<l)  OkAoAmt.  thpUm,  i  ter.  3U  (ttm. 

m  MinUT. Zon^iWe,  IBtt-A  ttkltfT  (WtO). 

9)  tiy  V.  Smmti,  taS.Y.nt, 

U)  "I  ban  no  lusUiUon,"  Hid  Beit,  CJn  "in  acceding  to  th« 
(ntKattlanthatUMtniigtcttan  wu  Oliigt]  Ko  ronWaw  bu  •  right 
lo  ict  u  tbb  flalMM  bu' acted  nithoat  iht  p«rmlaioa  o(  oar  CtoTeni- 
■Mal^  iMcaoH  soeh  « tranMcUvD  nigtat  run  iDTolTsd  ui  la  a  «*r  irttli 
Svala.  .  .  .  Vf>*^*Uc'>>«'durgad  u  lalagaHMIiMltoiuiMad 
mtniy  of  olMerratioiu  u  to  Uie  eztrame  absurdity  and  illegtUty  ot 
nch  tranuMoiii,  thongh  sneb  oMemthini  had  beea  eonched  la  the 
•treageat  UmK  reaM  Vmf  tram  cxpnuaA  kantaUy;  I  ahonld  ban  no 
basttation  \a  MTtng  tbat  tba  aetloa  could  notbaisalataliiad;  bat  it 
gaea  beyond  tbu.  imd  tanputaa  to  tba  plalniUt  the  commiwlan  ot  a 
moral  ttwad;  tat  tor  nab  aa  Impatatloti  I  am  of  opinion  that  be  U 
aMitled  «o  raa  Jrar."    Yri—ni  r.  CtaMenf  S  C.  *  P.  K3  (1B28) . 

(»}  "Kb*  nWectfoa  to  W*  rlnkt  ef  tnbig  (ran  bal-g  engarad  in 
boraa-radsg,"  (aid  Lord  Oeniqaa,  C J., "  SBpean  od  U)«  racord ;  bat  In 
tratb  IV  ii  ifbOlljr  gfOunSleaa.  For  even  if  running  a  race  without 
ttmd  mre  lltlgnbiir  problbited  b;  the  Uvr,  atlll  the  part/  Inrrlnging 
Ita  inoTlaloiu  would  not  tbareby  be  depriTed  of  all  protection  to  hli 
cfcufaeter  In  other  mallbm  eonBeeled  with  tba  traniartlon ;  but,  moio- 
oter,  the  fact  of  engaging  In  a  horse-race  la  not  in  Itaelf  an  Illegal 
act."    OrattfteTiOlapaMiHlD.  AM.«WCt8M). 


dues  under  ptotest.  G-.,  retertiBg  to  the  transaction, 
charged  that  C.  had  frandulently  induoed  the  store- 
keeper to  hltar  theteeeipt,  aod  that  he  was  devoid  of 
oommereltd  hontmr.    BOct,  that  an  action  wt>nld  lie.* 

BoiaB  IV.— 3%«  eonplainant  mu»t  havt  carried  on  Us 
oecupativn  eonceming  vhich  the  tlandireut  vmrdi  vxn 
tp(£ea  (a)  at  the  time  they  vert  tpolcen  /  but  (b)  a  periom 
once  iKcnm  to  have  foUowed  a  eertain  oaUing  it  prttumed  U> 
continue  iheran  until  the  contrary  it  Aovm,  (e)  provided  it  b» 
a  trade  or  coiling  vithin  the  meaning  of  Rule  II. 

UiUSTBATIOHS, 

(a)  L  A.  had  been  treasurer  of  a  Kasonio  lodge.  H. 
said  ot  him,  tbat  he  had  robbed  the  lodge ;  but  at  tba 
time  of  the  slander  the  lodge  had  ceased  to  exist. 
Eeld,  not  actionable.'  XL  W.  and  3.  were  partners  in 
a  mercantile  business.  In  August,  1867,  they  sold  oat 
to  O.,  inteodlng  thereafter  to  go  into  bnsioess  again,  but 
did  not  do  so.  In  January,  1868,  0.  said  oi  them.: 
"  They  have  sold  out ;  they  are  not  worth  fifty  cents  no 
the  dollar."  Held,  not  actionable.*  HL  E.  was  a  co- 
partner in  trade  of  C.  After  the  partnership  had  coma 
to  an  end,  and  E.  had  gone  out  of  business,  B.  said  ot 
htm  :  "  Ee  has  got  money  out  of  C."  Eeld,  not  action- 
able.* 

<X)  L  T.  was  a  linen-draper,  and  M.  said  of  him : 
"  xou  are  bankrupt,  aod  not  worth  a  groat."  T.  alleged 
in  his  declaration  tbat  he  bad  exercised  the  art  of  a 

a)  "If  the  conduct  of  tba  plaintiff,"  aaldBIgeloW,  CJ.,  "In  eon- 
n«xioB«ltb  the  tranaatMoB  to  wbldith*  pnUleatlan  relatai  vae  o|ikn 
to  oomment  and  aiticlain,  (or  tba  raaaoo  tbat  bs  partUd^ad  bi  acta 
wblcb  were  contrary  to  law,  and  la  consequence  thereof  no  action  can 
be  matetalned  for  ■  llbellaaa  pttblicatlon  which  rdatea  toMjr  to  tJie 
pbJnMira  ammnrtaii  stttb  neb  mfenrtnl  MMt  netaMbelsaa  thai*  ia  a 
limit  beyond  wblob  aneb  immaalty  fro«i  liability  far  dafamalanr 
words  cannot  be  carried.  Unleas  tbe  matters  Mt  (fifth  In  a  daoltra- 
Uon  are  of  a  nature  wblcb  indicates  that  tbe  plalntUrs  acts  and  oon- 
doot  loaobnexloa  tharawttta  meestarily  tuTohred  Bwna  tnrpltada,  or 
mIgM  (airly  ba  bald  toaflaot  bla  gaaani  ehaacbar  in  «ay  paittoiilnv  a 
pnblleation  wblcb  held  a  party  up  to  contempt  aad  laproach  as  want- 
ing In  Integrity,  or  as  Atherwlsa  culpable  In  his  general  eondnct  or 
charaeter,  wosld  be  aettotablo,  althongb  It  might  also  nSate  to  the 
plalnttS's  parttdpatlaalnaa  iUcgaltnaaacUant  A  faraon  doaanot  naaea- 
aarlly  (orialt  all  legal  olaim  to  wotactioa  against  defamatory  maltar 
atrectlng  bis  character,  because  as  has  been  guilty  of  a  single  Illegal 
act.  Now,  although  the  plalntUI  acting  on  Certain  Acts,  and  in  con- 
formity to -what  he  (an>aaed  to  beat*  Unrdlidusaga  la  sinibtt'  caaea 
may  bar* oommilted  a iMatlAn  «(  la«r,«r  paitiatpttod  tai  tJM  lliaga 
act  of  another,  It  br  na  means  (oUows  that  \ii»  gmtai  cbaractw  (ttc 
connierctal  integrtty  and  (air  deding  was  thereby  forfeited,  or  so  la ' 
aOseted,  (bat  he  eonid  sot  maimaln  an  action  for  ft  pnbHeation  wh\A 
held  btan  up  to  tbe  takUeaawantiiisftishaqiiaMaeaaiidGtaaratavlattaa 
of  a  merchant  o(  intM|iitf  and  booour.  Snob,  we  think,  waa  tha  fair 
import  of  a  portion  of  the  written  words  which  are  set  forth  in  tba 
deelaratlan.  For  tbe  ^bllcatien  of  these,  this  action  can  be  main- 
tained, aitbongk  it  nagrbeaiaatnetbat  it  a|ipean<rem  tba  deelara. 
tion  tbat  the  poblicatioa  referred  to  the  Flaintiff^  eondut  la  a  tmaa- 
actiun  which  was  nnlaw/ul."  CKcnoy  T.  Ooo<lrttli,  tS  Jbasi  iH 
(18»7). 

W  AUm  V.  iTMiMM,  II  PMk.  IW  (IMT). 

(S)  Wttukor  V.  ONsar,  il  Oa.  MV  (MTl).  Tben  Mntt  tbsnlan  U 
an  allegation  that  the  plaintiff  was,  at  tiia  ttana  of  tbe  alandar,  szonls- 
ing  such  calling:  DiAtn  t.  Shepherd,  >99  (ISM) ;  or  aomeibing  bam 
which  this  preeomptteb  will  arise.    See^Mif. 

TbeoMcaasafCan%MrT.»4>MiM,Tel*.U»(nM),li«lted«r>Mi 
Townebend  to  aoatain  th*  (vapoaiiJon  that  •  i^eraun  tiho  bas  onoa  baea 
a  merchant,  aod  goes  out  of  bdalness,  stCU  remain*  a  merchant i  an4 ' 
as  he  rakv  at  my  time  rcamn«  bla  bushieaa  U  hts  pleasure,  to  slander 
bin  hi  tbat  bnalileta,«««a  during  (bat  interim,  la  aetlonaM*  per  t 
Townehnnd  on  Slander  and  Ubel,  Wl,  But  thi*  lUtoly  «QdfllSl»  with 
all  the  cases  luulei  thla  rale,  and  is  not  tha  law.  See  aapacially  £arK> 
T.  Burlev,  8  K.  t\.  Sl«  (IM«). 

(4)  ■*  In  tbb  ease, "  taM  ttlehardsott,  a}., "  tbe  words  laid  IK  Ibe  de- 
clsMttoa  Bra  not  actionable  in  tktniBelTaa,  aalaaa  tbd  jdaliitiS  »aa  a 
trader  at  the  tinw  of  speaking  the  words.  In  Older  to  malMaln  tba 
action,  then  It  was  neovsai;  to  proTe  that  the  plaintiff  was  a  tnder. 
And  the  qneatlon  is,  whether  it  was  sofBdent  to  prove  that  trading  had 
beoi  tba  bnalbass  aC  tba  plateoff  prarloiialy,  aUban^  b«  waa  not 
actually  in  tiade  at  the  liraa.  In  the  ease  of  WaUem  «.  iHMett,  i 
Ventris,  2H,  the  Chief  ■lustlce  said  that  where  a  man  had  boa  in 
an  alDce  of  tmst,  to  ssy  that  he  bad  babaved  himself  comipily  in  It, 
aa  it  iOiportad  great  aeaada),  so  It  mkM  pravett  bia  coming  Into  tha* 
or  the  like  olBca  anin,  and  tfearefnn  wa*  actlanahle.  tut  VtUt  la 
denied  to  be  law  by  Lord  Cblet  JaatleaDa  Gray  In  Oiufew  r,  ifoma,  a 
Wlla  188,  whtf  says  tbat  be  knows  of  no  case,  Therever  an  action  for 
words  was  gtoattded  npan  erentnal  dtaages,  which  may  possibly 
boHiea  ta  a  oiaa  In  a  Mtai*  sitaatlon.  .  .  .  And  from  tha  nry 
natwa  of  tha  oaae,  what  yoaslbla'daaMVeonitd  ttie  worda  Wd  la  tbM 
action  do  the  plaintiff  as  a  trader,  when  at  tba  time  they  ware  sookaB 
ha  was  not  b>  trader  The  reason  why  words  bnputlng  (htnd  in  liia 
daattngs  to  a  trader  are  actionable  In  thomseltea  ia  becanae,  from  the 
nature  of  the  case,  the  Inpntation  anist  barer  a  teadenqr  to  affect  Ms 
buainass  as  a  trader.  But  here  tbe  plaintiff  bad  no  bostcesa  as  a 
trader  to  be  affected."   ifarrd  T.  Air^,  8  «.  H.  ns  (I8H>. 
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Unei>-«(raper  uk  the  oity  foi  five  yean  put.  Seld, 
BDflBoient.'  n.  H.  was  an  attorney,  8.  said  of  bim  ; 
"  He  took  oormptly  Ave  marks  of  B.  T.,  being  against 
bis  nwD  client,  for  pabting  08  and  delving  an  assize 
Against  him ;"  and  alter  a  verdiot "  exoeption  was  taken 
•gainst  the  deolaration,  for  that  the  plaintiff  did  not 
«zprB88ly  allege  that  at  the  time  of  speaking  the  words 
he  was  an  attorney,  bat  laid  it  that  be  had  been  an 
attorney.  The  Court  held  that  the  words  would  bear 
aoiion."'  III.  C:  alleged  that  he  bad  Qsed  "  per  magnum 
tempu$"  the  trade  of  baying  and  selling  oaltle,  and  that 
M.  said  of  him :  "  Thoa  art  a  bankrapt."  Bat  "  be* 
caase  he  did  not  say  that  he  nsed  the  trade  at  the  time 
of  speaking  the  words,  hat  ptr  tiutffnum  temput  uiua  fuit, 
which  may  be  divers  years  before,  and  the  action  lies 
not,  nnless  at  the  time  of  speaking  the  words  he  ased 
the  tz»de  of  btwlng  and  selling  of  oattla,  and,  therefore, 
it  was  adjndtied  for  the  defendant."^  lY.  3.  broagUt  aa 
Action  for  false  charges  made  against  him  in  his  ocoapa- 
4ion  of  ao  attorney.  A  statate  required  that  a  oertifloate 
•hoald  be  anunally  taken  oat  by  every  attorney,  with- 
out wfaioh  they  were  unable  to  recover  fees,  and  rendered 
themselves  liable  to  a  penalty  if  they  attempted  to 
praotioe.  J.  had  not  taken  oat  bis  annaal  oertiflaate. 
Beld,  that  this  did  not  aSeot  bis  right  to  aae  for  a  libel.* 
(e)  B.  spoke  of  G.  certain  words  impnting  that  on  a 
former  occasion,  while  the  lessee  of  certain  tolls,  he  had 
been  a  defanlter.  At  the  time  of  the  speaking  he  was 
not  a  lessee  of  tolls,  bnt  was  about  to  again  become  so. 
BM,  that  the  action  woald  not  lie.* 


LAND  COMMISSION  VALTTATOBS. 

The  following  letter  has  been  published  in  the  Timei : — 

"  Bib, — Tonr  readers  are  already  aware  of  the  appoint- 

aoBt  of  Mr.  Qrey  as  Chief  Yalaator  to  the  Coart  of 

the  Land  Commission,  with  a  salary  of  £1,000  per 

aonom  and  one  guinea  per  diem  for  ezpenseii,  his  ap- 

fuotment  being  made  for  a  certain  number  of  years — 
believe  seven  certain.  Bat  people  in  England  are  not 
acquainted  with  a  fact  which  is  notorioas,  thoagh  not 
officially  published  in  this  ooantry,  that  during  the  last 
few  days  overtures  have  been  made  on  the  part  of  the 
Government  to  some  of  the  best  known  and  most 
efficient  valuators  in  Ireland  for  the  purpose  of  securing 
their  services  as  assistants  to  Mr.  Qrey.  These  gentle^ 
men  were  willing,  I  understand,  to  accept  those  appoint- 
or "Tbe  MCODd  error  en  which  they  inalBted  iru  thut  the  declan- 
tlon  la  not  good,  baemnM  It  ij  net  laid  preoliely  that  at  the  time  of 
Qeaklng  the  ironla  the  jtUlntiff  n«  •  liuan-dnper,  bnt  onlj  for  the 
epaee  of  five  yean  pait.  To  which  Telrerton  acawered,  that  there  la  a 
difference  between  slandera  of  one  la  respect  of  an  office  and  In  Kspe'et 
of  a  trade  or  profeaalon.  For  if  a  man  iaya  of  a  Juattoe  of  tbe  peace 
that  he  la  a  briber,  Ac^  he  rnnat  ahow.  In  an  aoiion  for  tbeee  wordi, 
•zpieaslj  la  hladaclaratlan,thathewa«aJaaUceof  thepeace  at  the  time 
of  the  worda  spoke,  becanae  they  aoond  in  atander  of  nis  peraon  in  re- 
apeet  of  hia  office  only,  wlileh  office  eontinnaa  dating  the  klng'a  plea- 
tore  anly,  being  by  eammlaalcp.  Bat  wbers  a  man  la  alaaderad  in  bia 
raofleaaton  or  trade,  there  It  need  not  predialy  be  allied  that  at  the 
time  of  the  worda  apoken  be  waa  a  lawyer,  physician,  merchant,  or 
linen-draper;  bat  It  Is  aafBdent  to  ahow  that  he  la  of  snch  a  trade,  and 
faaaemrelaad  Kftu  aerenl  yean  paat,  wtthoat  (aylagtiUAiu  or>ii»eJaps; 
ftar  a  man  ahall  not  be  intended  to  altar  hia  trade  or  prof eaalon,  but  by 
pratamptlon  be  eontlnnea  It  dming  hia  Ufa.  Quod/ail  etiam  eoncttium 
ptr  vtritm.  (fttd  note  and  the  Judgment  waa  affirmed."  TutltiU  r. 
MiUcn,  TelT.  18»  (I«10) ;  eardyner  r.  Bopm4d,  Id.  1(8  (ISM)  1  JorOm 
V.  Lftta-,  Cm.  Ellt.  »«  <1«U).  la  Dotter  t.  fonl,  Cro.  Ells. 
7M  (1810),  the  qneatlon  waa  whether,  by  alleging  that  he  naed  the 
trade  of  a  merchant  per  mii/fot  onnof  jam  ntroacUa,  it  conid  be 
preamned  that  the  plaintiff  waa  a  merchant  at  the  time  the  worda 
were  spoken.  "And  the  eoort  seemed  to  doubt  thereof,  because 
It  la  not  praciaely  alleged;  for  It  may  be  ho  iiaad  that  trade  for  a  long 
time,  and  left  it  af terwardSL  Wherefore  they  woald  tdiloe  thereof." 
(1)  Smaulu  T.  amItK,  Brownl.  I  (1817). 
(>)  OWib  T.  Maliu,  era  Car.  182  (ISSS). 

(4)  Jonti  T.  Slttnu,  11  Prise,  SK  USSil). 

(5)  Parke,  B.  "  How  doea  It  appear  that  ttie  plaintiff  waa  going  to 
become  a  renter  of  other  toUa  fiMtt  t.  lUtlon.  Yolr.  1S9,  goea  on  the 
preanmptlon  of  the  plaintiff's  ""■"'— i^ng  In  trade  aa  a  Unen-draper.  A 
profeaalon  li  a  continuing  thing  bnt  contracting  to  become  a  leaee  of 
toUs  la  not  a  profeaakm,  sad  the  habU  of  taking  toUa  la  nothing  Nor 
ia  a  taking  of  lolls  aa  leaaea  an  ofOce."  Alderson,  B.  "The  eltect  of 
alaoderoBs  words  spoken  of  a  man  in  hia  trade  la  to  render  him  lets 
able  to  carry  on  that  trade;  but  wonh  apoken  of  a  man's  eooduct  aa  to 
a  paat  coatcaot  do  not  (fleet  or  istat*  hia  <nton  eandnot  of  anethor." 
Mlamt  T.  Bunli,  16  M.  *  W.  MO  (1847). 


ments,  and  their  employment  would  have  been  some 
guarantee  of  a  desire  on  the  part  of  the  Government  to 
amend  the  effects  of  that  unforeseen  administration  of 
the  Land  Act,  which  mast  have  taken  even  its  pro- 
moters by  surprise. 

"  It  is  perfectly  olear  that  if  fait  and  equal  justioe  is 
to  be  done,  the  highest  talents  in  the  several  branches 
of  koowledge  required  and  the  most  irreproachable  re- 
putations for  probity  and  impartiality  mast  be  seoared. 
But  talent  in  a  valuator  or  lawyer  means  experience ; 
experience,  a  praotioe ;  and  no  man  who  enjoys  the  last 
can,  in  bis  own  interest,  desert  it  nnless  an  adequate 
inducement  is  held  out  to  hhn  to  do  ao.  It  is  because 
this  axiom  has  been  or  is  likely,  according  to  ramoor, 
to  be  disregarded  that  the  Irish  pnblio  is  to  be  deprived 
of  the  services  of  these  gentlemen.  The  terms  stated 
to  have  been  offered  them  were  abaolntely  inadequate— 
the  salary  paltry  enough,  the  tenure  tor  notbiBg  more 
than  one  year.  It  is  absurd  to  Imsgine  that  any  oom- 
petent  nian  will  give  up  a  position  in  which  he  is  earning 
a  steady  and  substantial  inoome  to  serve  the  Govern- 
ment at  a  loss,  and  that  for  just  so  long  a  time  aa  it  will 
take  for  hia  practice  to  leave  him  and  be  permanently 
secured  by  others  in  his  profession.  The  oonseqaeuRS 
will  be,  if  Her  Majesty's  Government  still  persists  in 
attempting  to  deal  with  the  enormous  interests  at 
stake  "  on  the  obean"  that  these  appoiottuents  will  be 
deliberately  allowed  to  fall  into  the  hands  of  second  or 
third  rate  men,  and  the  senior  Commissioners  will  ha 
deprived  of  that  highly  qaalifled  assistance  which  they 
appear  to  have  sought,  and  which  the  litigants  in  their 
courts  have  a  olear  right  to  expect. 

"  I  therefore  venture  to  address  yon,  before  it  is  too 
late,  so  as  to  impress  upon  yourself  and  the  English 
pufadic,  in  the  name  of  that  fair  and  Impartial  jnstioo 
which  has  been  so  often  invoked  by  the  Prime  Minister, 
the  absolute  neoessity,  too  long  overlooind,  of  endow- 
ing those  appointments  with  no  niggardly  hand.  The 
seonring  of  the  most  competent  experts,  in  the  ease  of 
valuators  and  any  other  appointments  under  the  Act, 
may  altimately  lead  in  some  measure  to  the  realization 
of  the  expectations  of  its  promoters,  and  so  tend  to  the 
benefit  of  all  parties  concerned.  Surely,  if  money  is 
the  sole  difficulty,  the  present  absurdly  low  scale  of 
stamps  on  suitors  in  the  Land  Court  could  be  readily 
inoieased. 

"  I  am,  sir,  yonr  obedient  servant, 

"  DoMOCaBKOBI. 

"Linooln-plaoe,  Dublin." 


NEW  BARRISTERS. 


The  following  gentlemen  will  be  called  to  the  Bar  on 
Wednesday  next : — 

Miohael  Feely  M'Grenahan,  Esq.,  youngest  son  of 
William  M'Grenahan,  of  Barr,  Omagh,  in  the  county 
of  Tyrone,  Esq. 

Edward  O'FarreU.  Eaq.,  B.A.,  University  of  Dublin, 
third  son  of  Miohael  Richard  O'Fanell,  of  Pembroke- 
road,  in  the  County  of  Dublin,  Esq.,  Barrister-at-Law. 

William  Charles  Hennessy,  Esq.,  only  son  of  William 
M.  Heunesay,  of  Pembroke-road,  in  the  Ooanty  of 
Dublin,  Esq.  Certificate  signed  by  Henry  Broognam 
Leeoh,  Esq. 

Henry  Evans  Anstia,  Esq.,  B.A.,  LL.B.,  UoiTeraity 
of  DabGn,  eldest  son  of  Thomas  Kingston  Austin,  of 
Talbot  Lodge,  Stillorgan,  in  the  County  of  Dublin, 
Esq.,  i.r. 


TEXT-BOOK  ADDENDA. 
fCNUtieed  fnm  paf  10,  <mlt.) 
The  PrimcUy  Soeietia  Act,  t87S,  1. 16,  nb-t.  «. 
Where  the  trustees  of  a  friendly  society  advanced  money 
to  non-members  on  personal  security,  contrary  to  section 
16,  sub  section  «  of  the  Act,  held  that  no  chum  could  be  en- 
forced aniaat  the  borrower  in  respect  thereof  (In  rt  OoU- 
man,  Ooltman  v.  Coltmau,  50  Law  J.  Bap.  Chaac  721). 
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S<Ato»  on  BoMkruptey  {fih  Edition),  555. 
Sections  6  and  11  of  the  Bankruptey  Act,  1869,  ore  dig. 
tinet :  and  an  adjudication,  founded  on  an  act  of  iMUik- 
tuptcj  committed  within  rix  months  of  the  presentation  of 
the  petition^  wiU  be  upheld,  tbeogh  the  aot  of  bankruptcy 
was  committed  more  than  fewWTe  months  heiote  the  adjadi- 
cation  (/»  rt  Ornt,  w  wtrte  Qreat,  60  Lam  J.  Kep,  Cbomci 
728). 

iTtieamlbmii.) 


AFFOIHTUEVIS  ANB  PS0X0TI05S. 

MOTA  BtXB.— Infonn&tian  Intended  for  pnbllcittion  under  tht  sbore 
headlDK  ehonld  reach  <u  net  Mer  than  Friday  morning  tn  eaeh 
" ,  as  yaMleatlon  1«  otherwiiB  dalajFed. 


SaigMUM  Hemphill,  Q.G.,ihas  been  elwtad  a  iBeocbei 
of  the  Hon.  Society  of  itha  King's  Iqqb. 

Mr.  3(Ad  OtvtBti,  M.P.,  sc^Hor,  has  beM>  »M>o{nte4 
to  the  Oommissiou  of  the  Peaoe  for  the  coanty  Twone. 

Mi.  Virgn  Power,  Borrister-at-Law,  has  been  ap- 
pointed Crown  froseoutor,  Northern  Sapreme  Court) 
Queeosland. 


BOOKS   BBG£IVE]). 

Minti  on  Advocacy.  Oondttel  o/  Com*,  OivU  and  Oriniaai; 
Olaaetqf  WitnetteLandSumettians/orCroit-JSxamining 
them,  <tc..  (tc.  By  Ricbako  Habbis,  Barrister-at-Law,  of 
the  Middle  Temjile  and  Midland  Circuit  Sixth  Edition 
(loitber  revised  and  enlarged).  LSndoD  :  Stevens  JB  Sooa^ 
lis,  ChaoQery-iaae,  Law  Publishers  and  Booksellers. 
1882. 

A  OnMue  Ssepomtieu  of  At  New  Oonv^autinff  A*l:  mth 
PraetiaU  Hint*.  By  Abibbk  UndbbhUiIi,  LL.D.,  of 
linoola's  Inn,  £aBriater-at*Laiw,  anther  of  "  A  Ooaoss 
Treatise  on  the  Law  of  Tmats  and  Triwtees,"  &o. 
Lmdim :  Biehard  Amer,  Law  Publidier,  Bookseller  sod 
Binder,  Lincoln's  Inn'gate,  Carey-street,  W.O.    1882. 


LAW  SITTDESrrS  JOTTBITAL. 

THE  INCOBPORATED  LAW  SOCIETY 
OP  lEBLAND. 

PbXUKZHABT  EzAMIXATION  fob  APPBEBIIOXa  TO 

BoLicnoBf, 
PwmmU  to  the  AiUmtgt  and  SttitUon  Jet  (Ireland),  1866. 

DUBLIN,  HILAiy" SITTINGS,  1882. 

[Avrjr  anmoer  iitobe  aaximpanied  &y  reatoM  eondtely  dated-l 

Enqlibh  Histobt. 

1.  What  was  the  oooaaion  and  what  the  tafstory  of  the 
Impost  called  "  Danegelt "  r 

%  From  it^at  does  Bitry  Bt.  Edmand's  derive  its 
nsmef 

5.  'Mao  wa«  heir  to  the  throne  on  the  death  of 
'WUUMB;II.,BKd  how  did  WiUUm's  saooeisor  seek  to 
establish  his  aathority  1 

4u  Qive  some  aooooat  of  the  English  Conqveat  of 
Walesw    • 

6.  The  Hoase  of  Btoart  is  said  to  have  been  peoaliarly 
nnfortanate.  Mention  soma  of  the  ciroamstanoeB 
which  JQstify  this  statement. 

6.  Name  some  of  the  great  men  who  floarished  in  the 
reign  of  QaeeD'Anne. 

7.  Oive  some  noconnt  of  the  •ttnggle  in  which  the 
battle  of  Bheriifioaair  took  place. 

8.  State  what  yoa  know  respeotiog  the  Crapiers 
letters. 

9.  Give  some  acooant  of  the  campaign  which  resulted 
in  the  eob^oest  of  Canada. 

10.  What  were  the  principal  proviiions  of  the  treaty 
which  ended  (he  eeven  years  watf 


II.  Mention  some  of  the  battles,  with  their  rssalts, 
which  took  place  in  the  Amerloan  war  of  indepen- 
denoe. 

19.  For  whM  eveats  in  the  hlstoiy  of  Ireland  w«a 
the  year  1782  remarkabloi 

Gboobapet. 

1.  In  what  dlirection  and  in  what  proportion  do  the 
degrees  of  longitade  become  shorter  ?  Bow  is  loogitade 
found  at  sea? 

2.  What  are  the  the  "  trade  winds  "  r  Explain  bow 
they  are  caased,  and  where  and  in  what  direction  they 
blow. 

d.  Chve  a  desoripUon  of  the  most  remarkable  desert 
in  the  world.  Where  is  the  great  Bait  Desert  f  Why 
so  called  1 

4.  Describe  the  great  Eqaatorial  Oarrent.  Why  do 
the  Polar  Currents;  as  they  approach  the  Eqaatorial 
parts  of  the  earth,  take  a  westerly  direction  t 

6;  What  are  the  obief  towns  of  the  fallowtttg 
ooonties— Warwickshire,  Boffolk;  Hampshire,  Essex, 
Devonshire  t 

6:  Name  in  order  the  prrnoipal  headlands  between 
Belfast  Longh  and  Waterford  Harbour. 

7.  Over  what  countries  and  islands  does  the  equator 
pass? 

8.  What  are  the  grest  rivers  of  Asia  and  North 
America  which  discharge  their  waters  into  the  Arotio 
Ocean  f 

9.  What  are  the  boandarles  md  the  priooipal  lakes 
of  Switzerland  t 

10.  Where  are  Oape  Finistsrre,  Grahamstowc, 
Canton,  the  NaiM^  GoU  of  Lepaate,  Harfleor,  Medina, 
Quito  t 


Abivumbvio. 

1.  What  is  the  price  of  277  owt.  3  qrg.  2S  lbs.  at  £3 
88/  3d.  per  owt;  T 

2.  Bednce  78.  9d.  to  the  decimal  of  a  ponud. 

3.  If  3}  shares  in  a  mine  cost  £11  6s.  what  wiU  18} 
shares  cost  T 

4.  If  the  price  of  stock  be  90  per  cent,  how  much  can 
be  purchased  for  £3,112  lOs. 

5.  A  bankrupt  owes  £1,078— his  assets  are  £870  188. 
fi^d,,  what  will  be  the  dividend  on  £78  lOs. 

6.  What  is  the  intenast  of  £1,928  ISs.  fbrtwo  years 
and  eight  months  at  3|  per  cent,  per  annum  ? 

.      BoOSXBBFIHa. 

1.   What  are  the  general  rules   for  balaneing  the 
ledger?    Dlustrate  by  an  example  bow  a  ledger  U 
posted  and  how  balanced  ? 
X  What  are  "real"  aceoantsf 
8.  What  is  a  '•  trial  balanoe  "  t 
4.  What  entry  is  made  in  the  jonmal  in  the  following 
oases: — 

a.  When  cash  is  received  in  payment  of  a  personal 

.acconntf 
h.  When  a  bill  of  exchange  Is  paid  ? 
6.  Open  a  cash  aocoant,  enter  the  following  trana- 
actions,  and  balanoe  the  aeeonnt : 

£  s.  a. 
Jan.  2od,  Cash  in  hand,  .  .  .  254  8  7 
„  Srd,  Paid  H.  Brown's  aeoonnt^  .  87  6  S 
„  ' ,,  Paid  for  goods,  .  .  .  45  4  8 
„  „  Beceived  u{  John  Brown,  .  IS  6  5 
„    4lb,  Paid  my  acceptance  of  H. 

Smith's  draft,  .    78    9    3 

„      „     B.Jones'paid  tomyacoonnt 

at  bank,  .        .        .    69  18  11 

„      „     Paid  Thomas  Smith, .        .    48    8    9 
„      „     John  White  paid  me,  .       .    86    4    8 


The  Connoil  ef  Legal  Edaoation  of  the  Inns  of  Ooart, 

Loudon,  have  awarded  a  studentship  of  200  guineas  to 
Mr.  W.  Baxter,  of  the  luuer  Temple,  and  of  King's 
Inns,  Dublin,  in  Jadspmdenoe,  Bomaa  Law,  and  later- 
national  Law. 
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COTTBT   PAPJE&S. 


HIGH    COURT    OF    JUSTICE. 


Chancbbt  Ditision. — Land'  Jddobs. 


Lilt  of  Petitioru  prenented  to  the  Land  Judge*  in  ih«  numth  of  December,  1881. 


TTTLB  OP  KATTBK 


OBJKCT  OP 
PCriTIOB 


PROFIT  RBHT 
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H«iu7  6«orge  H«Dd«raon,  owner ; 
National  Atturance  Company  of  Ireland, 

petUioatri 
William  Thompaon  and  others,  owaets  and 

petitioner* 
Charlei  B.  Jennings,  owner; 
John  B.  Chapman,  ptiitioner 
James  Neylan,  owner; 
Sj/lvuter  Neulim  and  another,  petUumen 
James  Martin,  owner; 
Bani  of  Ireland,  petitionere 

James  W.  B.  Murray  and  others,  owners; 
Thomai  Caret/,  petittoner 

Frederick  B.  VL  Reade,  owner  and  peti- 
tioner 
Assignees  Btrr.  Joaa^h  Bradshair,  ownen ; 
Jtaac  Andreae,  ptiitioner 
John  A.  Browne,  owner; 
Sllem  WiUMOtt,  petitiener 

Mantaret  H.  H.  Bride,  owner; 

Annie  P.  Carr,  petitioner 

James  O'Donneil,  owner; 

Andrea  Jameton,  petitioner 

Robert  L.  Hunt,  owner; 

Edaard  J.  Hinoktr  and  another,  petitioner 

Administratrix  of  Edward  W;fle^  owner; 

Royal  Bank  of  Ireland,  petitionert 

George  C.  Deane,  owner ; 

Thomae  Ourtie  and  otiurs,  petMonert 

Nathaniel  Hagnire,  owner; 

Eldred  T.  Pottingtr  and  another,  petitioners 

Jamea  Lancaster  Bell,  owner  and.pelitioaer 

Ellen  Mary  Darajr,  owner; 

Patriotic  Aeturatice  Company  oflrebmd, 

petitioaere 
Alfred  Beamish  and  otherr,  owners  and 

petitionen 
John  C,  Grahan  and -others,  owners; 
Jtebert  U'MuUin,  pelitiater 

Alfred  Beamiah  and  others,  owners  and 

petitioners 
Trustee  of  Anne  Levinge,  ownar  aid  pati'- 

tioner 
William  Crosbie  Harrey,  owner  and  pett- 

tionar 
Trustee  of  Robert  H'Quiaton,  ownar  and 

petitioner 
J.  W.  Rexworthy.  Brooks,  owner; 
f^rederiA  l\mmng,  pettOoner 

John  Toole,  owner; 

Fi-ederiei  A.  Barlou  and  another,  petilionere 

Heniy  Arthiir  Bell,  owner ; 
Mar%a  Bell,jietitiorier 
Assignees  orCharles  Kodson,  owners ; 
Edvard  Boper  and  otlttn,  petitionert 

• 
Robert  Alison  Temoatand  another,  ownen; 
John  M'Cance,  petitioner   . 
Henry  James  MacPaiiane,  owner; 
George  H.  l^Otr,  pttkioner 
Richard  Hart,  owner ; 
John  UulhoUtmd  tmdaAen,  jMfttwMrs 


Sale 

Sale 
Sale 
Receiver  and  sale 
Sale 

Sale 

Receiterandaala 
Sale  and  recdver 
Sale  and  receiver 

Sale 
Sale 
Receiver  and  sale 
Sale 

Receiver  and  sale 

Receiverandaale 

Sale 

Receiver  and  sale 

Sale 
Sale 

Sale 

aae 

Sale 
Sale 
Sale 

Sale 

Sale 
Receiverandaale 

Sale 
Kecdver  and  sale 
Sale  and  receiver 


Co.  Dnblio 

Town  of 
Belfiut 
Hayo 

Co.  Clara 


Ci^i 
Co.  t)u 


and 
Co.  Dublin 


Longford 
and  Donegal 

Co.  Kilkenny 

Down 

Gal  way 

King's  Co. 
Mayo 

Co.Tipperary 
City  Dublin 

City  Dublin 

Co.  Cavan 

Armagh 

County 
Roacommon 

Cork 

Town  of 
Belfast 

Co.  Cork 

Heath 

Waxferd 

Belfiut 

Bfayo 

Dublin 

Antrim 

County 
Roscommon 
&Oity  Dublin 
Tyrone 

CoMonagfaan 

Limerick 


^     X    a.    d. 

In  owner'a  poa- 

aeaaion 

692  10    0 

Not  stated 

NotsUted 

Not  stated 

92  11    7 
6SI4   a 

1,2M  le    0 

NotaUted 
807  16    0 

768  16    8 

6  6  0 
Valuation 
468  18    8 

382    8    0 


49    0    0 

Giifltb'k 

Valuation 

232  10    7 

160  10    8 

65  16    0 

Griffith's 

Valuation 

Kot  stated 

Kot  stated 


1,496    1  9 

866  12  « 

777    0  0 

137  10  0 

8,000    0    0 
Estimated  value 

Not  stated 

Notsteted 
460    6    6 

S18  16  8 
Kot  aUted 
1,087   5    6 


B.  S.  Walton 

ChaiUe  Bigginio» 
Meade  tmdCaBM 
ffCaUaghan  MvlUnt 
E.  H.  DeSfoleyne 

Thomae  if  CleUand 

Jamei  and  P.  Bee 

O.aNelion 

O.  D.  Ftttrett  and  Son 

UeadeandCeUee 
BamiUoB  and  Craig 
Whitney  and  Armetrong 
Orpaa,  So»e,  and  Sweeny 

William  ffeilson  and  Son 

William  Boche  aadSone 
Sdbert  Meereify 
OathcartaadBengAiU 

Babtngton  and  Babingtou 
Alexander  IPMnllen 

Botixgtomaed  Babtngton 
Arthur  EIU$ 
Samuel  Bemiell 
Benrf  Milord 
Thomai  Orozitr  and  Son 

Barioio  and  Orr 

B.  and  W.  Serde 
Alexander  D.  Kennedy 

BenryMiybrd 
Oeorge  B.  Lytler 
S.  3.  and  E.  Beevee 
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LAND     JUDGES. 

Sittings  for  next  Week  so  far  m  uma  are  a|tp«iat«d. 

Before  the  Bt.  Hon.  Jooai  Flahaoi.k. 

MONO  A  r. 
Ih  Crakbr.— W.  J.  Totten,  allocate.— Trustees  R.  D. 
King,  da — M.  Donnelly,  ditto. 

Ik  Coust. — M.  Horgan,  objeotion. — C.  H.  Morton, 
receiver — G.  A.  NiooUs,  da— T.  B.  OtotU,  aa  to  absolute 
order. 

Before  ExAXlKxx  (Mr.  Eennedjr). 
C.  M'Gowan,  Toucb. 

TUBSDA  T. 
Iv  CouBT.— J.  RobioBon,  final  schedule.— W.  O'Brien, 
da— BfL  J.  Weld,  do.— W.  Matbers,  da— P.  CWlan,  do.— 
D.  Craig,  do.— A  H.  Goff,  da— B.  L.  Watson,  dischatge 
reoeivar.  

WS  ONES  DAT. 
Iir  CoVR.— W.  Bntler,  as  to  title;— E.  O.  Holt,  {lay- 


DUBLIS  STOCK  AND  SSARB  LIST. 


fill  DA  r. 

SAUB  nr  oousr. 

K.  Bakm,    -  -  -    1  lot. 

TBoarau  J.  M.  Wiluakb,  .  -    3  lots. 

Before  BXAMUaB  (ISr.  Kennedy). 

J.  Elliott,  rental. 

Before  the  Rt.  Hon.  Jodqi  OaiiaBT. 
MONDAT. 
Ih  Ckuibib.— W.  Hackett,  azphun  delay. 
Is   CoDBT. — J.   Murphy,    carriage. — L.   O.    Weir,    re- 
ceiver.— W.  Fetrie,    to  amend  order.— F.   O'Nvilt,   final 
sehedole.— J.  Moigao«  adjourned  motion. 

Before  Bxaiuhbb  (Mr.  MDonnell). 
M.  S.  Dalway,  rental 

TUBSDA  T. 
■Aus  IS  oona. 
T.  R.  -  -  -  -    Hot. 

Trustees  Beilly,  judgment. — E.  Davis,  ditta 

WBDNB&DA  Y.  " 

Before  Exakhtib  (Mr.  M'Donnell). 
A  Oamlin,  rental. — A   MnlhoHand,   voudi. — M.  Hall, 
rental. — J.  O'Donoell,  vonoh. — C.  Taylor,  for  deeds. 

TffURSDA  Y. 
Is  COTtKr.— Ber.  W.  Delany,  judgment.— De  Mont- 
morency, adjourned  motion. — T.  J.  Nolan,  ditto. 

IfJilDAr. 
Before  ExAHiaiB  (Mr.  M'Doonell). 
D.  P,  M'Carthy,  reoUl. 


COURT  OF  B.\NKUaPTCY. 

ADJOroIOATIOtiS  IN   B&NEB0PTCT. 

Th*  daUs  4/  ii^lUteaHain  arejtrit  gi—»,  the  3UH»ti/»U»w  <«  /tatieM. 

Cooper,  Elizabeth,  of  Not.  40  and  41,  KUdare-street,  is  the  city 
Dublin,  manuflictnrer  of  and  dealer  in  bos  oak  ornaments, 
widow.  December  28,  1881 ;  Friday,  January  27,  and 
Tuttdoji,  Ftbruary  14.    Joha  L.  and  W.  Soallait,  solrs. 

Connor,  James,  of  Maghera,  in  the  county  of  Loadonderry,  Sax 
dealer.  January  8 ;  f'ridm,  Jarmary  27,  and  Tufday, 
Febrwarf  M.    John  L.  ana  W.  Scallaa,  solra. 

Goodman,  John,  of  Warrenpoint,  in  the  county  of  Down,  draper. 
December  23,  1881;  FHdm,  Januars  27,  and  Tuttd)^, 
Febntary  14.    Armstrong  fjohntton,  solrs. 

Bardie,  David,  of  Laraghbeg,  Ballytdnnio,  in  the  county  of 
Oalway,  farmer.  Januani^  8 ;  Friday,  Januiry  27,  and 
7VM«dajr,  February  U.     Richard  Damrtn,  eolr. 

CDornisU,  James,  of  Ballaghadeieen,  in  the  county  of  Mayo, 
shopkeepsr.  Januarr  3 ;  Fridaii,  January  2 . ,  and  Tuei- 
dag,  Ftbnary  14.    Jthu  ifatievi,  soir, 

Taylor,  Andrew,  of  Craigsdoes  and  Tyroneil,  St.  Johnstown,  In 
the  county  of  Donegal,  Csrmer.  December  24,  1881; 
Friday,  January  27,  and  Tuttiav,  February  14.  John 
U  and  IV.  Scaitai,  sells. 


dbsoriftioh  or  stuck 

J A  M  D A  RT 

Sat. 

7 

Hon. 

a 

10  1  u  1  la    13 

*Pal4     aoTarnmaiii. 

—  3  p  0  Cimiola 

—  3  pe  Reduced     ,. 

—  Sex  3  p  c  Stock 

INDIA  STOCK. 

—  «pcO«t.Mj3^.1'Ve; 

Builia. 
lOD    Bank  o(  Ireland 
as    ffllMmianSanHnfCi.     ,. 
zo    London  and  Cmmty 
ao    London  and  Wetmkuttr  ., 
10           Do.            Ne»           .. 
3i  Ifuniler  Ba»t(UmU*i) 
%o    Ifational  Bank    .«            ., 
as    ProiinekilHmt 
10        Do.       de.  ^<«1867  .. 
10   anal  Ban* 
as    Standard  of  S.S.  A.,  ItCd 
ISl  Union  0/ London 
Steam. 
so   BrlHihAlrlsh    .. 
■00  City  of  Dablln   .. 
50    OnblinALIvsrpoolStaain 

Ship  Bnildlng.  Co. 
10   Dnndalk  (Limited) 

MUOAllaneoua. 
10   Alliansa  *  Dab.  Cona.'  Gas 

—  Do.                  do. 
4    AmolUt  Co.,HmUed 

6  Dub,  (.Sth)  City  MarMC*. 
•  OotMHng  *  Co.,  Mmito*  „ 
4  national Dttanmt,Ir:,KU 
Tramways. 

(0    Beirut  Trums     .. 

10    l>ubltn  United  Tramways 

10    Leeds  Trams      .. 

10    L'plUn'tdTrsmABnsl'td 

10   Athenry  and  Taam          ., 
50    Balfaataad  County  Down 
SO    Belfast  and  Northern  Cos. 

100   Oreat  Northern  (Ireland) .. 

100    St.  Soathern  and  Western 

100    Hldland  at.  Western 
SO    Waterfordand  Llmerlek  .. 
Railway  Preferenee. 

too    Belfast «Nth'nCos,4 PC 

too    Do.,i^pa          .. 

100    at.  N'th'n  (Irlnd)  gt'd  4  p  r 

100    Do.,  31  p  e 

too    Q  t.  jotttb'  n  A  Weet'n  4  p  r 

100    )tld.areat  Western,  4  p  e 

100    Do.,4pe 

100    Watfil.  Jk  Llmerlek,4pe 

100    Do..  *1  p  e 

iMl>entar«  Bto«kk 

—  Belfast  A  Co.  Down,  4  p  e 

—  Belfast  A  Nth'n  Cos,  4  p  e 

—  Cork  and  Baadoa,  4  p  0 

—  Do.,44pc 

—  Dublin  A  Wleklow4pe    .. 

—  Do.,4ipe 

—  Ot.  NorUiem  (Ireland)  4  pr 

—  De.,4ipe          .. 

—  Ot  North's  A  West'n4ip.« 

—  Ot.Sonth'nAWeat'n.  4pr 

—  I/derry  A  Ennlsklllen  »  p  c 

—  indlandGt.Weafn.4pc 

—  Do., 4*  PC 

MUoAUanaofos  Debent. 

BaUaat  Offlce  Deb.,£K  Sa  Id,  4  p  e 
CltyDab.  of  £M«s3d,4pa 
Dab.  Port  A  Docks,  4)  p  e 
(1938)  Rathm-A  Pem.M.Draln.4pe 
D&    Defd.of£i»«aM4pe 
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*  Shares  not  tuUr  paid  np  art  given  la  ItaUot.         t  z  d 
Bank  Bats— or  Otaeoont— S^  par  cane.,  Cth  Noveoiber.  187*. 
.Of  Deposli— 1  per  cane,  lOth  April,  1i<;b. 
Name  Days— January  2eth,  and  Felira»(y  14lli,  IWl. 
Aocount  Days- January  37tb,  and  February  Uth,  1881 
Bnalneas  coramenees  at  1 10  p.m. 


ffoUowa^s  OIntmont  and  FilU.—'Dvxlog  ererj  break  of  wintry 
waathar  axartions  should  be  made  by  the  affluited  to  recover  health 
belore  unremitting  cold  and  trTlns  storms  set  In.  Throat  ailments^ 
oougha,  wlieexinga,  aatbmatiaal  affcWona,  sfaortnnsot  breath,  morning 
nausea,  and  accumulations  of^phlegm  oan  readily  be  remored  by 
mbbiog  this  flu*  derlTativa  Ointmeat  twice  a  day  upon  the  chast  and 
neck.  Halloway'a  treatment  if  atrongly  raoommeoded  with  the  vtew 
of  giTlng  immeiHate  ease,  preventing  pcospeetife  danger,  aal  aBvetiag 
permanent  relief.  These  all-Important  enda  his  Ointment  and  Pilla 
can  aocompllah,  and  will  surely  prevent  insldloos  dtaeasea  from  fasten- 
ing en  (he  constitution  to  display  thnnselfea  afterwards  In  dicee 
disastrous  forms  (hat  win  prjbali^emUtter  Uk  till  death  ItasU  Is  almost 
prayed  lor. 
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BIRTHS,  MARRIAGES.  AND  DEATHS. 

MABRIAGE8. 

O'ME AHA  and  PURCELI,— December  S,  1B81.  >t  Che  Jendts'  Chnreh, 
Calcutta,  Thomas  Francil  O'Meara.  Esq.,  O.E.,  Resident  Kngineer, 
Oude  and  Rohilcnnd  Railway,  Chandoiul,  Mortb  West  Provlncea.  to 
Katla,  jmmaait  daughtw  et  tto  Jat«  Bijaa  rurceU,  £a4.,aaUcltor, 
KilniA.  Oountjr  Clara, 

PARKER  and  MARRICK 8— January  fi,  at  Trinity  Church,  Rath- 
mlnei,  t^  the  Rev.  J.  G.  Qarleton,  Alexander  Montgomery,  fifth  (on 
of  the  lata  John  Parker,  Esq.,  solldtar.  of  Fitnrilllim-street,  to 
Henrietta,  fifth  daughter  of  the  late  William  Biabaion  Barricks, 
Esq.,  of  Ona^  Poweneonrt,  County  Wicklow. 

DEATHS. 

BEATTT— January  10,  at  Herbert-plooe,  after  a  long  lllneai,  Edward 
Frederick  son  of  the  late  Frederick  Beatly,  Esq.,  barrister«t-Uv, 
formerly  of  Lake  Park.  County  Wicklow,  aged  37  yeora 

BRAD8HA W-  January  6,  at  Horehompton.road,  Donuybrook,  John 
Bradabav,  Esq.,  solicitor,  aged  BS  yean. 

TOBIAS— January  6,  at  Btrand-road,  Bandymonnt  after  a  rat;  brief 
illn^,  James  eldest  eon  of  Matthew  Toblaa,  Esq.,  solloitor,  and 
grandson  of  Bar.  James  ToMm,  aged  7i  years. 

FDNBRAL   REQUISITES   OV    ETERY 
DESCRIPTION. 


49,     WALLER,     50, 
DENZILLE-STREET. 


»'» 


NOTICE  OF  REMOVAL: 
VOTICE.— Mb.  VALENTINE    DUNN,  SoUcitor, 

ll    his  rsmoTed  his  OiBoes  to  No.  68,  MUDDLB  ABBBT.8TBEET. 

3 


WANTS: 


FARTNEBSHIF   WANTED. 

A  JUNIOR  SOLICITOR  baving  a  good  connexion 
wishes  to  treat  wMh  a  Dublin  SoUcitor  o(  standing  with  a  Ttew 
to  par^astog  a  Partnership.    Address  -X.  Y.,  OfBoe  of  this  Paper. 

8 


INSURANCES: 


TONDON 


GUARANTEE    AND    ACCIDENT 

CO.,  LIMITED. 

SEOORITT,     He. 

BECKIVER8  IN  CHANCEBT. 

The  Bonds  of  this  Company  are  now  aoo^iled  as  Seoority  for 

Beoeivers  In  Chancery,  as  provided  by  tlie  Rules  under  the  new 

Judicature  Act.    For  particulars  apply  to  the  Blanager — 

39,  DAME-8TRKET,  DUBLIN.  959 

fl^HE  GUARANTEE  SOCIETY  OF  LONDON, 

X      Empowered  by  Spodal  Act  of  Poitiament — Beaaton  of  1842, 

For  providing  Secnrity  for  Parties  in  Situations  of  Trust 

WBL  e.  OU  BEDAT  *  SONS  (Agents  for  Ireland. 

Also  Agents  to  the  LlTerpool,  Londm.  and  Glolw  Fire  and  Life 

Insoianoe  Company), 

Ooremment  Stock  and  Bharebrokers, 

I  and  2.  FOBTEB-PLACB,   DUBLIN.  81* 

PUBLIC  NOTICES;  ~~ 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
COKDDCTKD  BT 

MR.  THOMAS  DEANE, 

17,  DALE-STREET  (aear  the  SteJkange), 

Tmatj-lm  Tsan'  Tarled  Poucc  and  Booul  aa^wienoa. 

EOeient  BtaO. 

HODBBATE     CHABGK8. 

BefereneeSL 


SSTABLtSHBD  1878. 
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STOKES  BROTHERS, 

PUBLIC  AOCOVmANTB  AND  AUDITOJIS, 
LONDON  AND  LANCA8HIBB  INSURANCE  CHAMBBBS, 
SS,    WB8TMORBLAMU-8TKEET, 


DUBLIN. 


39} 


CROWLEY,     HUMPHRIES     &     CO., 
PUBLIC  ACCOUNTASTS  AJU>  MmiTQ&a, 
78,  DAKB-8TREET,  late  of  11,  Essex   Bsidgb, 
Are  ongitged  In  all  Matters  of  Aoooonta  in  Cbinaeiy,  BaoknqitaK, 
Fartnerslilp  Accounts,  Ac.,  Ac.  j(o 


PUBLIC  NOTICES: 


K_ 


EBTABLI8HBD  IBil. 

BIRKBECK  BAN 

Southampton  Buildings.  Cbsnoei?  Lane. 

Current  Accounts  opened  according  to  the  usual  practice  of  otber 
Boakers,  4ad  kite(iestaib>**d  en  tlwmktiroiun  ■imthiy  halaaees  when 
not  drawn  below  £35.    No  commissloil  eliarged  for  keeping  Accounts. 

The  Bank  also  receives  mooey  on  Deposit  at  Three  per  cent.  Interest, 
repayable  on  demand. 

The  Bank  undertakes  for  its  Customers,  free  of  charge,  the  custody 
of  Deeds,  Writings,  and  other  Becnrides  and  Valuables;  the  odleetion 
oi  Blllaof  Exehange,  Dividends,  and  Coupons;  and  the  purchase  and 
sale  of  Stocks  and  Shares 

Letten  of  Credit  and  Circular  Notes  issued. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  RAVENSCROFT,  Uanagcr. 

nt  JTon*,  1880.  Saj 


Tmt  BiBKBBCK  BDILDrao  SOCIKTT'S  ASKDAI.  BMBim  ■ZOHD 
FODB  MiLUOKS. 

now  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  FEB  MONTH,  villi  Inmediate  poasesilaD  and  no 
rent  to  pay.    An>ly  at  the  office  of  tlie  Bikkikck  liuiLDixa  Societt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PER  MONTR,  with  immediate 
poaseaslQD,  cither  for  building  or  gardening  Iwrpoees.  Apply  at  the 
offlee  of  the  Bibkbeck  Fbbkhold  La»i>  SocisTr. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  RAVKNSCRUtT,  Manager. 
Bootbamptoo  Buildings,  Chancery  Lane.  Stf 


THE 


SIMPLEX 


PRINTER 


Vm  take  80  or  more  Coptci  of  Miy  Writing  or  Drawing  in  Violet, 
Ore<nk,  Bluo-Blnc^.  or  Red,  In  t»n  minutes,  and,  unlike  the  great 
number  of  **  Oraphft"  now  before  the  PttUbe,  it  does  not  rei|i4re  wash- 
ing or  remelting,  but  when  the  desired  number  of  copies  have  been 
taken  the  remaining  Ink  will  rink  Inbo  the  plate,  leaving  the  surface 
clew  and  ready  for  another.  It  Is  clean  in  use,  and.  havKig  a  raised 
level  surface,  presents  a  great  advantage  lor  using  roller  and  allowing 
a  oopjr  to  be  taken  in  the  copying  book. 

Prices— 8to,  5a;  4to,  9s.;  oap.  lis  ;  folio,  IGs. 

GERRARD  BROTHERS, 

AGENTS    FOR   THE   SIMPLEX   PRINTER, 

S7,  8TfiFHBN'S-6RKKII,  DUBLIN.  l88 

OUSES     TO     BE     LET     OR     SOLD. 


n 


Lists  on  snillcation  free  of  charge. 

No  charge  for  placing  Houses  on  our  Books. 

InYentorles  taken  on  behalf  of  Tenant  and  Landkrd. 

Auct^on^  conducted. 

Bents  oolleeted  on  reasonable  tem& 

Mortgages  promptly  negotiated. 

GBAHAM    AND    CO., 

HoDSx  AMD  Land  Aobhts, 

Vt%  GBEAT  BHUNSWICK-STREKT,  DUBLIN. 
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DW.        CARROLL, 
s     M,  LOWBB  8A0KVILLE-8TBERT,  DUBLIN, 

Wishes  to  csU  attention  to  his  large 
8TOPK    OP     N0TEPAPEK8    AMD     ENVELOPES, 
IHrect  In  erery  instance  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholeaale  Prices. 
RIs  large  Stock  of 
LEATHER       GOOD  8, 
Oompilaiag  Ba^  Purses,  Vallets,  Pocket  Boolm,  Metallic  Memo- 
randum Books,  Blotters,  Writing  Coses, 
With  ewy  artkile  connected  with  Statieneiy, 

Are  Sold  much  under  usual  charges.  193 

AN  IMPORTANT   CONVENIENCE  TO  LAW 
WBITEBS  AND  SOLICITORS. 

STEPHENS' 
SCARLET  INK  for  STEEL  PENS. 

This  Ink  Is  unaffected  by  steel  pens;  it  Is  a  moat  brilliant  and  per- 
manent colour ;  it  retains  its  brilliant  colour  upon  parduiient,  and  is, 
consequently,  of  great  value  to  Solicitors  and  Draughtsmen. 

Sold  in  stone  bottles,  by  sU  SUtionen,  at  Is.,  itn  Rs.,and  Ss.  each; 
and  In  glass  bottles  at  8d.  and  la  each.  581 

\ir  ANTED— Waste  Paper,  Old  Account  Books,  Old 

T  I  Lead,  ZIne,  Tailors'  Cuttings,  Printing  SiUTings.  A  qnaniity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock. sold  bt  the 
poundorcwt.,at7,Brttaln.lane.  Addreas— PATRICK  HAMBATT  I, 

88.  FlSH«R'8-LAtrK. 978 


ot  erery  description 
executed  1^ 


BOOKBINDING} 

JOHN  FALCONER, 

Si,  Vnrn  aAOKViLLi-BTBur,  Ddblih. 
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SPECIAL  FORMS  UNDEE  THE  LAND  ACT. 


BOOKS  FOB  ENTERING  ORIGINATING  NOTICES  WITH  INDEXES. 

Made  up  as  follows  : — 

.    1  Quire  Book  for  entering  1,600  Names,  with  Index,  price  6s. 

2  „  „  „      3,000        „  „  „  98. 

3  „  „  „       5,000        „  „  „      128. 

5     .,  „  „      8,000        „  „  „     17a  6d. 

a.  Questions  to  be  answered  by  Tenant  to  sustain  Gli^ni,  4  Pages  .  2d.  each. 

6.  Affidavit  of  Service  of  Originating  Notice,  with  Schedule  (No.  27)  Id.     „ 

c.  Form  of  Valuation  to  be  used  by  Landlords       .         ,        .         .  Id.     „ 

d.  Instructions  to  Tenants  how  to  prepare  for  the  Lap.d  Court       .  Id. 

e.  Affidavit  by  Land  Agent  for  verification  by  "Witness  to  the 

signtaures  of  the  submission  to  Arbitration  (No.  67)     .         .Id. 

/.    Form  of  Affidavit  by  Solicitor li     » 

g.  Original  Notice  requiring  Particulars  of  Tenant's  Claim     .         .  Id.     „ 

i.   Appointment  of  Solicitor  , Id.     „ 

ik  Valuator's  Report 2d.     „ 

I.   Statement  on  behalf  of  Landlord        .        ,        ,        .        .        .  2d.    ,j 

m.  Land    Case    Form,    for    Landlord's,    Tenant's,    and    General 

Statements 3d.     ,, 

n.  Form  of  Agreement  fixing  Fair  Rent,  and  providing,  pursuant 
to  sec.  5,  subnsec.  6,  for  the  reservation  of  Landlord's  exclu- 
sive right  of  Shooting,  &c.  (No.  33)      .         .         .    '    .        .  Id.     „ 

N.B — ^The  additional  provision  lias  beep  approved  by  the  Commissioners  on 
^plication  of  a  Landlord's  Solicitor, 

0.  Notice  to  be  served  by  Landlord's  Solicitor  requiring  Particulars, 

in  pursuance  of  Rule  99 Id.     „ 

p.  Notice  Form  requiring  Particulars Id.    „ 

q.  Form  of  Order,  giving  Landlord  liberty  to  effect  Service  on 

Tenant  of  Notice,  pursuant  to  Rule  82         .         .        .         .  Id.     „ 

r.  Notices  of  Sale  of  Farms — Service  in  Prescribed  Districts         ,  Id.    „ 


» 


f> 


Form  of  Rental Id. 


» 


t.  Explanatory  Schedule  of  Acreages  in  Notices,  Agreements,  and  on 

Survey  and  Valuation ;  also  Rental  and  Tenement  Valuation    3d.     „ 

u.  Advances  to  enable  Tenants  to  purchase  from  Landlord — Second 

Schedule  to  be  annexed  to  Applications  50,  51,  or  53  .        .     3d.     „ 
Other  Forms  in  preparation. 

M'Det'mot's  Lcmd  Acts,  1881,  1870,  and  1860,  Second  Edition,  price  10s. 

"Bis  Introduction  is  a  most  carefal  and  correct  rAumi  of  the  law,  and  his  Imdxx  is  onk  or  thb  most 

COFIOtrS  AND  tUCID  WB  BATB  BVKll  flUEH  TO  ANT  TEXT-BOOK." — Bruman. 

JOHN  FALCONER,  53,  Upper  Sackville-strebt,  Dublin. 
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TO    INVESTORS. 


lUrelj  ziow-a-d^a  have  the  general  pablic  an  opportunity  of  inrnt- 
Ing  In  a  **6oMl  flde^*  British  Metallic  Ulneral  undertaking,  except 
through  the  auqjrfcee  of  '*  Stock  Exchanges,"  or  throng  wme  one  or 
tvo  of  ita  many  members.  When  we  name  the  general  public^  we 
mean  nioh  of  the  public  as  are  unacquainted  with  the  chicanei7  and 
legalised  gamUing  praotieed  at  the  above-named  Institatlong,  and  not 
the  monetai7  qiecnUtiitB  who  ire  the  very  bane  of  private  hi*astroent 
Oocaaionally,  however,  such  an  opportunity  ix  given  "through  the 
medium  of  the  Press,"  the  genuineness  of  which  cannot  be  questioned, 
eqiMdally  as  intending  investors  can  for  a  few  shillings  see  for  them- 
selves, and  obtain  such  Information  as  wUl  satisfy  the  most  sceptlcaL 
This  must  surely  be  far  preferable  to  those  goLdep  undertakings  that 
are  now  almost  dally  placed  before  the  public^  the  situation  of  which 
Is  in  some  almost  InacoestiUe  region  of  the  globe. 

That  British  Mining  oi  vwerj  desoripHon  is  the  very  acme  of  raj^ 
fortunes,  has  been  proved  beyond  the  poseibUlty  of  doubt;  of  course,  we 
allude  only  to  those  genuine  undertakings  proved  to  be  such  by  the 
actual  disoomries  of  the  mineral  sought  for,  "and  not  to  those  merely 
qwculattve  properties  that  often  take  years  to  develop,  soch  are  only 
fit  for  the  specnlatlsts  above  named."  We  need  scarcely  reqiark  that 
our  assertions  can  at  once  be  proved  by  hundreds  of  cases,  many  of 
whkdi  border  on  the  verge  of  incredibility  or  romance,  but  wUeh, 
nevertheless!  ai«  sterling  facta  Cornwall  and  our  Princfpality  (both 
Korth  and  South  Wales)  abound  with  such  true  tales  that  make  them 
Ideal  "fairy  lantfa."  We  say  true  tales,  and  will  just  give  two  to 
UlostnUe  oar  assertions. 

"A  few  years  ago  a  party  of  gentlemen  formed  themselves  Into  a 
Company,  purchased  the  mineral  Interests  of  a  plot  of  grouad  situated 
in  Tavistock,  Devonshire,  and  called  themselves  '  The  Devon  Great 
Consolidated  Hhitng  Company,  *  diTided  Into  one  ^ousand  atid  twenty*- 
four  shares  of  ten  pounds  each,  paying  only  one  Instalment  of  £1  per 
sharow 

**  With  the  cfl^tal  thus  raised  they  commenced  exploring,  with  the 
ft^owing  results  '  taken  fivm  statistics  now  b^ore  us,'  that  up  to  the 
dose  of  the  year  1870  each  share  (upon  which  only  £1  had  been  paid> 
had  reached  the  almost  fabulous  sum  of  £1,149— the  shares  having 
been  sold  during  the  time  at  over  £1,000  each.  Here  is  an  instance  of, 
shall  we  say  good  luck?  But  U  it  a  solitary  instance  t  No,  far  from 
it,  therefore  luck  la  quite  out  of  the  question,  as  will  be  seen  farther 
00-" 

"The  ^Bouth  Caradon,*  whose  mines  are  dtnatad  m  the  Caradon 
Hull  In  C<nnwaU,  were  set  in  operation  by  a  small  nnlnfloentlal 
proprMary,  and  befwe  twelve  months  had  elapsed  vast  discoveries  had 
been  made  by  which  this  Company  became  at  once  a  q^lemUd  prise, 
and  bas  ever  since  been  yielding  enormous  profits,  amounting  in  all  iqi 
to  the  year  1876  to  £784  per  'share,  th^  first  coA  of  which  was  only 
twenty-five  nhllHngs  per  share." 


These  undertakings  can  only  be  equalled  by  Mr.  Ma-kay's  Silver 
Uine  in  Ameriea,  whoee  Income,  according  to  a  paragraph  in  the  daily 
pi^rs  of  a  few  da.t  a  ago,  is  some  three  million  pounds  sterling  derived 
solely  from  his  mines. 

Oar  Principality  fai,  aooordlng  to  the  "Oeologlcal  Survey,"  almost 
one  entire  maas  of  mineral,  ^ther  lead,  coal,  iron  or  copper,  beaidea 
many  of  the  other  inferior  metala 

Halken  MountiUn  and  Holway  Ifonntaln  are  extraordinarily  pro- 
lific in  these  metals,  and  the  Immense  fortunes  that  have  been  and  are 
now  derived  therefrom  cannot  be  questioned.  Witness  the  Duke  o< 
Westminster,  Sir  Pyers  M ostyn,  and  other  noblemen  and  gentlemen. 
We  will  name  a  few  of  the  mines  that  are  now  In  active  operation 
whose  shares  have  made  numerous  handsome  fortunes  for  those  who 
had  the  confidence  to  take  an  interest  therein,  such  aatbe  Van,  Hinera, 
Hendre,  North  Hendre,  Prince  Patrick,  Holway,  West  Holway,  and 
Oorsedd  and  Merilyn.  It  is  by  taking  a  first  interest  when  the  Com- 
pany is  promoted  that  fortunes  are  made,  and  not  when  twenty  or 
thirty  pounds  have  to  be  paid  for  "  one  pound  shares.'* 

With  the  foregoing  remarks  we  now  draw  the  attention  of  our  readers 
to  a  venture  in  North  Wales  that  has  all  the  charaeteristlcs  of  a 
sterling  undertaking,  and  one  that,  *'  reports  in  the  neighbourhood  of 
tlM  mines  state,"  will  be  the  nucleus  of  future  great  riches  to  those 
who  invest  ther^n. 

Pnnn  the  prospectus  Issaed,  the  Company  is  oomposed  of  20.000 
shares  of  £1  each,  fully  pidd  np.  Without  going  further  into  the 
matter,  we  strongly  advise  those  of  our  readers  desiring  a  good  sound 
Investment  to  at  once  take  an  interest  in  the  filostyn  Consols  Silver 
Lead  Mining  'Company,  Limited,  the  shares  of  which  offer  suoh  an 
Inducement  to  the  investor  as  very  rarely  oocursi 

The  extent  of  the  Mines  are  conaiderably  over  one  hundrod  acres, 
upon  which  some  three  or  four  shafts  have  been  sunk,  all  of  which  at  the 
■hallow  depth  of  about  twenty  five  or  thirty  yards  are  proved  to  be  in 
ore-tiearing  ground.    Here  then  fo  a  certainty,  and  ^leculation  ceases. 

These  Mines  are  fully  reported  upcm  Iqr  that  well-known  Mining 
Engineer,  Mr.  Goodman  Ellia,  of  the  North  Hendre  Mlnca,  Mold, 
whose  statements  are  corroborated  1^  the  "Duke  of  Westminster's'* 
Mineral  Agent,  John  Lloyd,  Esq. 

The  Company  have  put  down  the  most  Improved  Hachtnecy  for 
washing  and  dressing  the  ores,  and  have  already  erected  a  sfdendld 
Engine  (made  by  the  eminent  firm  ^  MarshsU,  Sons,  A  Co.,  Limited, 
of  Gainsborough)  for  winding  and  Pumping.  Here  la  a  property  of 
undoubted  value  and  rich  discnverirs  already  made,  with  high-class 
machinery  employed,  showing  that  the  energy  of  the  Directors  is  tend- 
ing to  make  a  lasting  Mine,  and  the  Interest  of  the  Shareholders  will 
undoubtedly  prosper ;  aa  the  Sharea  are  now  offkdally  quoted  at  35a  to 
40s.  each,  we  see  no  reason  why  the  Shares  of  the  Company  may  not 
tt  any  moment  quadruble  In  value. 


The  Registered  Offices  of  the  Company  are  sitaated  at  Manchester,  Messrs.  YELVEETOM,  AITCUESON,  A  CO.,  7,  (^ueaa-streetf 
Westminister,  S.WMare  the  Agents  to  whom  application  for  Prospectuses,  Shares,  Ac.,  should  be  made. 


THE  MOSTYN  CONSOLS  SILVER  LEAD  MINING  COMPANY,  LIMITED. 


Sharea  £1  ecuA,  Payable  on  Application. 


MMara.  TelTerton  A  Cot  bag  ret|>eotfiiUy  to  inform  their  Cllentai  and 
the  Public  in  general  tliat  the;  hare  a  few  Bharas  for  dlapoaal  of  tlw 
abore  Companj,  andto  atate  that  they  liave  peraonalljr  inpeeted  the 
lllnea,  and  from  tiieir  podtlon,  both  geologicallj  and  pliTaioaUT,  they 
lind  that  the  aama  well-lmown  lodea  traTene  tliia  property  aa  tlie 
adjoinliig  Gonedd  and  Uerilya  Hlnea.  80  prodoctlre  are  theae  lodea 
that  the  latter  Company  ware  enabled  to  dlqnae  of  4M  tone  of  ore  in 
a  tew  montha,  and  tliere  cannot  be  the  lUgfatest  doulit  but  tliat  the 


Mostyn  Cooaoli  pr.perty  will  yield  as  muoh,  if  not  more,  than  iu 
alater  mtnes. 

Msan.  T.  i,  Ca  alao  oonalder  the  Hoetyn  Conaola  noond  to  none 
in  tlie  nelghbouriiood,  and  tbey  fully  expect  the  Sharea  to  adrance  100 
per  cent,  from  the  preaent  iiuotation. 

Tbey  Btronxly  adviie  their  Clienta  and  Friends  to  talce  at  once  a  good 
stake  therein. 


AppUcat:on  for  Sharea  to  be  addreaKd  to  Messrs.  YELVEBTON,  AITCHE80N,  ft  CO.,  Consulting  and  Mining  Englneen,  Mineral 
AsMfen,  Btoelt  Brokers,  Ac.,  7,  (tueen-alnet,  Westminster,  London,  8.W.  9 
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REPORTS  OF  DECISIONS  UNDER  LAND  LAW 

ACT,  1881. 

While  there  are  no  "official"  reports  of  tiie  decisions 
of  the  Land  Commission,  it  mnst  Ix;  acknowledged  that 
no  detriment  has  been  suifered  !a  consequence.  The 
public  have  been  excq;>tionaUy  well  catered  for  by  the 
press,  and  the  legal  profession  has  found  the  Irish  Law 
Times,  as  usual,  adequate  to  the  emergency.  In  the 
last  two  months  of  the  old  year  alone,  no  less  than 
half  a  hondred  decirions  under  the  Land  Law  Act, 
1 881 ,  appeared  in  our  pages ;  and  the  Irish  Law  Timeb 
ItEPOBTS  for  the  present  year,  of  which  the  first  issue 
appears  to-day,  will  be  found  to  supply  additional 
exemplification  of  the  abuudant  energy  duvoted  by 
private  ettteq>xise  to  the  undertaking  of  placing  per- 
luanent  sad  authentic  records  of  those  dedsions  within 
the  command  of  all. 

In  the  preface  to  his  able  work  on  the  Irish  Land 
Acts,  Mr.  Assistant  Commissioner  MacDe-vitt  observes : 
"As  he  proceeded  with  his  task,  the  author  felt  how 
mnch  the  profesnon  and  the  people  of  Ireland  generally 
owe  the  Ikish  L.\w  Times  for  the  reports  of  the 
dedsions  on  the  Land  Act  of  1870."  And  writing  to 
us  in  1876,  Mr.  Assistant  Commissioner  MacCarthy 
remarked :  "Your  Journal  is  the  best  thing  we  support, 
and  its  learpiug,  spirit,  and  refinement  are  creditable 
to  us  all."  How  many  such  geasroua  and  spontaneous 
testimonies,  incfaiding  that  of  Mr.  Justice  O'Hagtn,  in 
SpaigM  V.  Fr.  Ch.  Temp.  Com..,  might  we  not  accumulate 
if  needs  were  (see  note  to  page  1  of  the  Reports  in 
present  iasae). 

Bnt,  it  is  more  to  our  present  purpose  to  state  that, 
while  thus  encouraged  by  such  high  approbation,  new 
and  yet  more  strenuous  efforts  shall  be  made  to  merit 
it  still  more  in  the  current  year,  and  in  particular  the 
decisions  under  the  recent  Land  Law  Act  shall  command 
our  unceasing  vigilance.  For  the  privilege  of  having 
our  reports  of  such  cases  judicially  authenticated  and 
revised,  we  cau,  indeed,  render  no  better  return  than  a 
grateful  and  diligent  attention  to  the  exigencies  of  the 
Bench  and  the  profession.  By  issuing  a  larger  number 
of  reports  when  necessary  from  week  to  week,  and 
producing  them  with  the  greatest  possible  promptitude, 
combined  with  fulness  and  accuracy,  those  exigencies 
can  akme  be  topplied ;  and  we  trust  that  our  efforts  in 
this  direction  will  meet  with  encouragement  from  those 
who  were  present  to  Miss  Fanny  Parncll's  poetic 
imagination,  when  she  described  the  Act  of  1881  aa 
passed 

"  To  gorgo  the  ndcers  of  the  towyer  Mraim." 

With  respect  to  the  land  cases  in  our  present  issue, 
it  is  hardly  neceosary  to  point  out  the  grave  practical 


importance  of  Adams  v.  Dunsealh..  Smith  v.  CoUen 
decides  a  question  on  which  the  Sub<Commiaiions  are 
already  at  variance — a  question  affecting  the  rights  of 
many  thousand  tenants  to  avail  themselves  of  the  benc- 
fioial  operation  of  the  Act,  without  first  evicting  Butay 
thousands  of  sub-tenants ;  while  the  dedsion  on  another 
question  would  go  to  show  that  in  a  large  number  of 
cases,  where  the  Sub-Commissioners  have  themselves 
mode  independent  valuations,  they  have  acted  ultra 
vires.  And  we  should  think  that  the  cases  on  town- 
parks  will  be  studied  with  interest,  in  connexion  with 
the  three  papers  we  recently  published  on  the  subject ; 
while,  in  seeking  to  reconcile  M^Gowan  v.  Clements 
especially  with  Dwme  v,  Clarke  (15  Ir.  L.  T.  Kep.  123), 
some  diffienlty  will  doubtless  be  experienced,  which  will 
hardly  be  much  alleviated  by  construing  the  very  words 
of  the  judgments  delivered  as  if  they  were  statutes  of 
Uie  realm — a  process  to  which  the  learned  and  aeuto 
Assistant-Commissioners  seem  to  have  been  driven  in 
applying  or  differentiating  the  previous  adjudications. 


RETENTION  OF  JUDGMENT-DEBTB  BY  TOWN 
AGENT  FOB  DEBTS  DUE  FROM  CXiUNTRY 
SOIilOITORS: 

Wb  had  recently  occasion  (15  Ii-.  L.  T.  465,  474)  to 
discuss  the  nature  and  effect  of  the  solicitor's  right  to 
a  charging  lien  on  moneys  of  his  client,  and  it  was 
not  without  a  feeling  of  satisfaction,  very  far  removed 
from  mere  idle  vanity,  that  we  subsequently  found  our 
commentary  reproduced  in  several  legal  serials,  even  in 
Australia  and  America.  A  different  (jnestion  now  pre- 
sents itself  as  to  the  nature  of  the  lien  of  a  country 
solidtor's  town  agent,  and  his  powers  as  to  retaining 
judgment-debts  and  costs,  recovered  and  coming  into 
their  hands— a  question  which  has  just  been  the  subject 
of  appeal  in  Sndiand,  in  the  case  of  Ex  parte  Eduiard», 
reported  in  the  Law  Times  of  the  14th  inst. 

The  facts  were  as  follows: — A  countrv  solicitor 
having  instructed  his  town  agent  to  sue  for  a  debt, 
a  writ  was  issued  by  the  town  agent,  and  judgment 
was  recovered;  the  country  solicitor  then  instructed 
his  agent  to  issue  a  writ  oi  JL  fa.  for  the  amount 
of  the  judgment-debt  and  costs,  which  he  did,  and 
subsequently  received  same,  from  the  sheriff,  as  being 
the  solicitor  on  the  record.  At  the  time  of  his  re- 
ceiving the  money,  the  country  solicitor  was  indebted 
to  him  for  costs  incurred  as  his  town  agent  (including 
the  sum  of  X8  JOs.  9d.,  the  amount  of  agency  charges 
in  the  action),  in  a  sum  equal  to  or  exceeding  the 
amount  ao  received.  The  country  solicitor  had  no  lien 
on .  the  money  recovered  as  against  his  client,  who 
owed  him  nothing.  But  the  town  agent  claimed  to 
retain  the  whole  amount  reodved,  as  against  the_  debt 
due  to  him  from  the  country  solicitor.  The  plaintiff, 
accordingly,  applied  to  the  Queen's  Bench  Division  for 
an  order  directing  him  to  pay  over  the  money  to  her. 

On  the  question  coming  before  Field  und  Miinistv, 
JJ.  (7  Q.  B.  D.  155,  45  L.  T.  N.  S.  21 1,  5 J  L.  J.  Q. 
B.  541)  the  matter  was  referred  to  the  Master,  who 
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reported,  inter  alia,  as  follows: — "I  find  the  general 
practice  between  country  solicitors  and  their  town 
agents  to  be  that  when  the  writ  of  execution  is  issued 
hy  the  town  agent  the  town  agent  receives  the  pro- 
ceeds  of  such  execution  on  behalf  of  the  country 
solicitor ;  that  the  town  agent  is  not  entitled  to  retain 
an^  debt  or  any  part  of  a  debt  so  recovered ;  that  he  has 
a  Len  npon  and  is  entitled  to  retun  the  costs  so  recovered 
for  any  costs  that  may  be  owing  to  him  by  the  country 
solicitor  on  his  eeneral  agency  account;  that  tlie  Lon- 
don agent  is  entitled  to  the  same  lien  as  and  no  greater 
lien  than  the  country  solicitor,  and  therefore  if  the 
country  solicitor  could  not  retain  the  debt  recovered 
as  aforesaid  against  bis  client,  so  neither  can  the 
London  agent  retain  it."  But,  even  supposing  this 
to  be  indisputably  the  practice,  there  remained  the 
further  question,  whether  or  not  the  Court,  in  the  exer- 
cise of  its  summary  jorisdiction  over  its  own  officers, 
could  make  an  order  to  compel  the  town  agent  of 
the  country  solicitor  to  pay  .over  the  money  to  the 
plaintiff,  with  whom,  it  was  contended,  he  was  in 
no  privity.  There  being  no  privity  of  contract  between 
them,  an  action  would  not  lie :  liubbins  v.  Fenixtll, 
11  Q.  B.  248,  17  L.  J.  Q.  B.  17;  Robhins  v.  Heath, 
1 1  Q.  B.  257 ;  and  neither,  it  was  contended,  should 
summary  jurisdiction  be  exercised  in  the  absence  of 
fraud:  see  Re  Lord,  2  Seott,  131.  But,  if  this  were 
the  state  of  the  law,  certainly  it  is  not  too  much  to  say 
that  the  most  disastrous  consequences  to  suitors  might 
I'esult,  as,  for  instance,  where  a  country  solicitor  was 
hopelessly  insolvent,  and  a  debt  of  large  amount  due  to 
his  client  had  been  reserved  by  his  town  agent.  But, 
fortunately,  in  Robbing  v.  Heath  (ttbi  supra)  the  appli- 
cation, which  had  been  made  to  the  summary  jurisdic- 
tion of  the  Court,  was  granted,  on  the  groutid  that  the 
retention  of  the  money  by  the  town  agents,  for  the 
purpose  of  paying  a  debt  due  to  themselves  by  the 
country  solicitor,  was  an  improper  application  of  it; 
and  a  like  application  was  found  to  have  been  granted 
in  Hanky  v.  Caasam,  10  L.  T.  Rep.  O.  S.  189,  II  Jur. 
1088,  where  there  was  no  suggestion  of  fraud.  Both 
in  reason  and  according  to  precedent,  therefore,  there 
was  abundant  ground  for  declining  to  be  hampered  by 
the  rule  as  to  privity  that  would  have  been  fatal  to  an 
action  at  law ;  and,  as  Lord  Tenterden  said  in  Ex  parte 
Bayley,  Re  Harper,  9  B.  &  C-  691,  the  jurisdiction  of 
the  Court  over  solicitors  "  ought  to  be  exercised  accord- 
ing to  law  and  conscience,  and  not  by  any  technical 
rules."  "  Of  course,"  said  Manisty,  J.,  "  if  the  country 
solicitor  had  any  claim  upon  the  debt,  by  way  of  lien  or 
otherwise,  it  wonld  be  protected ;  but,  in  the  absence  of 
any  such  claim,  it  seems  to  us  that  it  would  be  contrary 
to  equity  and  conscience  to  permit  the  London  agent  to 
pay  himself  out  of  the  client's  money  any  amount  of 
debt  which  may  be  due  to  him  by  the  country  solicitor." 
The  application  having  been  granted,  accordingly, 
might  well  have  been  treated  as  finally  disposed  of; 
but,  especially  considering  that  Re  Lord  {tihi  supra), 
which  had  not  been  cited,  might  still  have  been 
cited  hereafter  as  against  the  authority  of  the  present 
cose,  it  is  satisfaetory  that  it  was  taken  to  the  Court  of 
Appeal  (45  L.  T.  N.  8.  578).  "The  town  i^nt 
cannot  keep  the  money  which  belongs  to  the  plaintiff, 
tinless  the  country  solicitor  has  a  Ken  as  against  the 
plaintiff  to  a  greater  amount  than  the  sum  which  the 
town  ;igent  has  received,  but  when  there  is  no  such 
claim  the  town  agent  is  bound  to  hand  over  the  money 
he  has  received^"  said  Jessel,  M.R. ;  and  he  added, 
"  where  the  jiinsdiction  is  to  be  exercised  it  must  be  a 
case  in  which  the  solicitor  kai  acted  as  such,  and  must 
raise  a  question  with  regard  to  his  professional  conduct, 
but  thei-e  need  not  be  any  fraud  or  misconduct." 
"  Xhu  CISC  of  Re  Lord,"  said  Brett,  L.J.,  "  was  relied 


upon  in  support  of  the  appellant's  contention.  There 
the  Court  said,  '  Unless  a  case  of  gross  fraud  be  made 
out,  and  it  is  made  to  appear  that  some  precise  and 
beneficial  object  is  attainable  by  a  motion  like  the 
present,  it  will  not  be  entertained.  The  whole  meaning 
of  that  is  that  where  the  jurisdiction  is  prayed  on  the 
ground  of  alleged  frand,  the  Court  will  not  act  unless 
the  fraud  is  clearly  made  out" — an  ingenious  gloss. 
"  But  in  a  case  like  this,"  he  added,  "  where  the  solieilor 
dearly  has  notice  Iiecaim  he  brings  the  action  for  Miss 
Edwards,  I  think  it  is  dear  that  he  onght  to  be  ordered 
to  pay  it  over,"  Cotton,  L.J.,  said,  "  I  agree  with 
Brett,  LJ'.,  that  there  is  no  imputation  of  fraud,  but  I 
think  we  have  jurisdiction  to  interfere  though  no  fraud 
is  shown.  Here  the  writ  in  the  action  was  issued  by  Mr, 
Johnson  (the  town  agent),  as  appears  from  the  endorse- 
ment, so  hi  must  have  known  that  tfie  money  when  re- 
covered  belonged  to  Miss  Edioards,  and  an<i<r  such 
circumstances  it  is  the  duty  of  the  Court  to  interfere 
against  its  own  officer.  If  the  country  folicitor  had  a 
lieu  as  against  the  client,  that  would  make  a  difference, 
bnt  this  IS  not  the  case  here." 

The  passages  wc  have  italicised  appear  to  qualify  the 
decision  as  to  the  power  of  applying  to  the  summary 
jurisdiction  of  the  court  in  an  important  respect,  and 
we  have  thought  it  right  to  give  them  the  greater 
emphasis  as  no  allosion,  whether  as  to  the  special  facts 
in  point  or  their  consequence,  appears  in  the  headnote ; 
while,  as  to  the  question  with  respect  to  the  town 
agent's  right  of  lien  and  its  extent,  the  practice  found 
to  have  existed  must  more  or  less  specialise  the  case, 
and  should  be  taken  into  consideration  when  cotbting 
the  ordinary  statements  made  in  the  books :  see 
Marshall  on  Costs,  460 ;  Stokes  on  Liens  of  Attorneys, 
179,  et  seq. ;  and  as  to  a  town  i^ent's  lien  as  against  his 
principal,  see  the  recent  Canadian  case  otReA.B.  j-  C, 
1 4  Can.  L.  J.  N.  S.  142,  and  cases  there  cited. 


THE  HOUSEHOLDER'S  FRANCH18E-L 

Baron  FrrzoBRALD  has  long  enjoyed  the  reputa* 
tion  amongst  the  ^te  of  the  Irish  Bar  of  being  the 
most  logical  of  our  Judges.  la  those  degenerate  and 
shallow  times,  if  a  cynic  were  asked  what  was  the 
mental  quality  most  conspicuous  for  its  absence,  we 
think  he  would  unhesitatingly  reply,  the  tiis  logica. 
Indeerl  to  the  lacy  or  ignorant  ck>se  reasoning  would 
sometimes  appear,  forsooth,  mere  pedantry.  To  enter- 
tain sach  an  opinion,  however,  is  merely  to  confound 
casuistry  with  logic  in  its  high  and  true  sense.  Logic, 
in  its  high  and  true  sense,  is  not  only  in  accordance 
mth  common  sense — the  sensus  commuuis  of  mankind— 
but  is  at  one  with  those  immutable  principles  and 
unerring  lines  which  have  guided  and  led  the  human 
mind  to  truth.  Not  for  the  first  time  has  Baron 
Fitzgerald  been  the  sole  dissentient  from  many  judicial 
voices,  and  not  for  the  first  time  has  that  single  voice 
pronoanced  what  has  been  subsequently  proved  by  the 
highest  tribunals  to  be  the  absolute  law  of  the  land. 

It  is,  therefore,  with  extreme  pleasure  that  we  now 
place  on  record  our  belief  that  the  arguments  and 
the  reasoning  on  which  Baron  Fitzgerakl's  judgment 
was  based  as  to  the  meaningof  the  term  "lodger," as  used 
in  the  Representation  of  the  People  (Ireland)  Act,  tSOS, 
arising  in  the  well-known  Irish  case  of  Edteards  v.  Lang, 
3  Ir.  L.  T.  740,  I.  R.  1  B.  &  L.  A.  Ap.  34,  although 
differing  from  the  opinions  of  the  other  four  Judges 
sitting,  was  entirely  correct,  and  in  harmony  with  the 
unanimous  judgment  of  the  Court  of  Appeal  in  Eng- 
land, presided  over  by  Sir  George  Jessel,  in  the  three 
important  cases  of  Bradly  t.  BtiyUs,  Morfee  v.  Noris, 
and  Kv-bff  v.  Hiffeti,  decided  on  appeal  on  the  2l8t  of 
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Deoember  last,  tad  f  «Uy  r^orted  ia  th«  Timt*  of  tbe 
39od  of  the  same  month. 

For  the  sake  of  clearoeis,  we  think  it  advisable  to 
|tlaoe  before  our  readers  forthwith  tbe  principal  (jues- 
tions  of  fact  and  of  law  involved  in  the  dociaions, 
and  also  to  point  out  the  difference  existing  at  present 
in  the  language  of  the  English  and  Irish  Statutes 

And,  first,  as  to  the  questions  of  fact  aiid  of  law  : 
Take  the  case  of  a  bouse,  the  apartments  in  which 
ore  not  structurally  severed — that  is,  are  not  separated 
by  4ay  outer  doors,  suoh  as  in  the  Inns  of  Court,  the 
Conmerdal  Buildings,  Trinity  College,  and  the  like, 
but  are  merely  entered  by  ordinary  d(x>r8,  such  as  exist 
in  any  ordinary  house. 

Taking  such  an  ordinary  house,  let  us  deal  with  it 
under  the  following  conditions  :— 

Firstljr,  view  a  case  where  the  landlord  of  such  a  house 
resides  u  part  of  it,  and  lets  the  rest  of  it  to  various 
perwms— letting  each  person  a  separate  room,  but  not 
letting  the  passages  or  staircases,  through  and  over  which 
he  marely  gives  them  the  right  of  ingress  and  egress.  Is 
the  person  living  in  a  separate  room  in  such  a  houses 
under  such  conditions,  a  lodger  or  the  occupier  of  n 
house?  It  niay  now  be  considered  as  law  that  he 
is  a  lodger.  Nor  would  it  seom  that  the  possession 
of  a  latcn-kcy  would  make  any  difference ;  nor  th6 
absence  of  the  landlord,  if  his  servants  remained  in  tbe 
house ;  nor  the  execution  of  repairs  by  the  landlord. 

Secondly,  view  a  case  where  the  landlord  does  not 
reside,  nor  do  any  of  his  servants  reside  iii  such  a 
house,  but  where  the  landlord  has  let  all  tbe  rooms  in 
tho  house  to  different  persons,  not,  however,  expressly 
demising  the  staircases  and  passages,  but  merely  leaving 
to  the  tenants  tho  right  of  ingress  and  egress  by  im- 
plication. In  such  a  case  what  would  be  the  legal 
status  of  each  separate  occupier  of  a  room  ?  Tbe  law 
is  now  finally  settled  that  such  a  person,  living  under 
such  conditions,  is  the  occupier  of  a  house  and  not  a 
lodger,  and,  as  such  occnpier,  would  be  entitled  to  be 
separately  rated  (in  Ireland)  and  thus  acquire  tho 
franchise  as  a  householder.  We  shall  see  that,  by  force 
of  recent  statutes  in  England,  a  separate  rating  would 
be  unnecessary,  and  also  that  by  virtue  of  seotiaa  5  of 
Dilke's  Act_4l  &  42  Vict.,  c.  26—"  Dwelling-house" 
is  specially  defined  to  "include  any  part  of  a  house, 
where  that  part  is  separately  occupied  as  a  dwelling." 

In  our  next  article,  in  continuation  of  this  sub- 
ject, we  shall  attempt  to  show  that  by  implication 
"  dwelling-house  "  in  Ireland  may  mean  part  of  a  house, 
although  of  course  the  occupier  of  such  port  must  get 
rated  in  ordor  to  acquire  the  franchise. 


THE  KING'S  INNS  LIBBABIANSHIF. 

Tbk  ofHoe  of  Librarian  to  the  Hon.  Society  of  the  King's 
Inns  having  become  vacant,  it  is  stated  that  no  less 
than  1 14  candidates  presented  themselves  for  the  post. 
For  our  own  part,  we  do  not  know  the  name  of  a  smgle 
one  of  the  applicants  except  the  gentleman  who  has 
been  appointed,  but  we  presume  it  may  be  taken  as 
•onect  that  there  was  such  a  considerable  competition. 
Notwithstanding  such  an  amount  of  rivalry,  Mr.  James 
Maclvor  has  succeeded  in  outstripping  all  his  opponents ; 
and,  in  our  opinion,  no  better  selection  could  possibly 
be  made.  Unquestionably,  he  was  a  highly  distinguished 
student  of  the  University  of  Dublin.  On  entering, 
from  Porlora  Royal  School,  in  1862,  he  took  the  second 
place,  tlie  first  having  been  taken  by  Mr.  Thomas  H. 
Carsoa,  of  tbe  English  Bar,  the  learned  editor  of  the 
Ust  edition  of  Shelford's  Real  Property  Statutes.  And 
during  Us  course,  we  find  that  he  obtained  quite  a 
profnsitm  of  ooll^ate  hwionrs — amongst  others,  First 
Royal  Sebolorship  ^863) ;  Classical  Scholiur^p  (1864) ; 


First  Rank  Honors  in  Classics ;  a  Senior  Moderatorship 
and  Gold  Medal  in  L<^oa  and  Ethics  (18(S6) ;  besides 
prises  in  Arabic  ( 1 865) ,  and  Civil  Law  ( 1 866),  &c  He 
possesses  a  knowledge  of  six  languages  besides  his  own ; 
and  though  not  pretending  to  be  a  second  Magliabechi, 
his  qualifications  for  tbe  position  of  Librarian,  even  in  a 
repository  of  such  extensive  resources  as  the  King's 
Inns,  seem  to  be  exceptionally  excellent,  while  his  refined 
literary  tastes  will  make  his  task  a  "  labour  of  love." 
Mr.  Maclvor  was  called  to  the  bar  in  Hilary  Term, 
1871,  and  joined  the  North- West  Circuit.  And  wo 
need  hardly  say  that  it  gives  us  extreme  satisiaotion  to 
find  that  the  Benchers  have  not  found  it  necessary  to 
advance  any  but  a  member  of  the  profession  to  the 
post  of  Librarian.  It  is  no  sineoiu«,  but  donbtiess  some 
leisure  hoars  its  present  able  ooonpant  will  enjoy,  and 
we  trust  that  he  may  be  yet  induceil  to  occupy  them  by 
some  literary  undertaking;  for  as  Isaac  D'lsraeli  has 
it,  "To  pass  much  of  our  time  amid  such  vast  resources, 
that  man  most  indeed  be  not  more  animated  than  a 
leaden  Mercury,  who  does  not  aspire  to  make  some 
smaU  addition  to  his  library,  were  it  only  by  a  critical 
catalogue." 

THE  CONVBYANOING  AND  LAW  OF  PBOPERTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXCLUDED.— L 

(Froni  the  Xa»  Timei.) 

In  one  sense  there  is  no  risk  ia  adopting  this  Act  in 
its  entirety,  and  in  ezolading  none  of  its  provisions,  for, 
by  sect.  66  of  this  Aot,  a  Bolioitor  is  expressly  freed  from 
any  responsibility  for  taking  this  eourae.  Bat  although 
tbe  Aot  may  remove  the  pecuniary  risk,  it  will  not  ab- 
solve bim  from  the  moral  responsibility  to  tbe  olteot 
wbioh  every  upright  lawysr  will  fael.  We  propose  to 
offer  sgme  suggestions  as  to  where  the  Act  may  already 
safely  be  adopted,  lo  a  few  years,  or  even  months, 
when  the  Aot  has  been  tried,  and  experieaott  has  shown 
the  extent  of  its  operations,  practitioners  will  be  jasti- 
fled  in  relying  on  its  provisions  more  fully.  Our  remarks, 
therefore,  are  limited  to  the  present  time  and  present 
oircumstanoes.  Before  using  the  Aot,  sect.  3  must  be 
carefully  read,  as  a  large  number  of  words  are  employed 
in  an  extended  sense.  The  next  seotion  (sect.  8)  relates 
to  the  flrst  subjeet  with  wbioh  we  propose  to  deal. 

Conditions  of  Sale. 
This  section  applies  in  part  to  all  kinds  of  property 
(sect.  2,  i.),  but  we  propose  to  disonss  now  its  effect  on 
sales  of  land  (sect.  2,  ii.).  As  oonditions  of  sale  are 
generally  drawn  by  vendors,  and  as  this  seotion  is 
strongly  in  their  favour,  they  will  of  course  not  exolude 
the  ^t,  but,  at  the  same  time,  they  oannot  safely  rely 
on  it  BO  as  to  offer  land  for  sale  by  open  oontraot  with- 
out any  previous  investigation  or  preparation ;  though 
often  the  invest^ation  may  show  that  special  conditions 
as  to  title  and  evidence  of  title  will  not  now  be  required, 
and  in  most  oases  tbe  Aot  will  materially  reduce  their 
length.  Ia  many  iastanoes  it  will  be  found  that  con- 
ditions which  are  necessary  are  not  provided  by  the 
Act.  It  should  be  cotioed  also  that,  in  many  oases,  the 
conditions  implied  by  the  Aot  only  take  effect  "  unless 
the  contrary  appears,"  so  that,  if  it  is  desired  absolutely 
to  exclpde  evidenoe  conflicting  with  the  ptesamption  in 
favour  of  the  vendor,  a  special  condition  must  be  framed. 
Thus,  the  production  of  the  receipt  for  the  last  rent  due 
is,  by  sect.  8  (4),  primdfaeie  evidenoe,  on  sale  of  a  lease- 
hold, that  tbe  covenants  of  the  lease  have  been  per- 
formed. If  it  is  intended  that  the  receipt  should  bo 
"conclusive"  evidence,  a  snitable  condition  must  be 
inserted. 

A  number  of  important  matters  are  not  fully  provided 
by  tbe  Aot  or  the  general  law :—(!.)  In  auction  sales,  as 
to  highest  bidder,  reserve  price,  and  advance  on,  and 
retraction  of,  biddings.  For  form,  see  Davidson,  vol.  i. 
4th  edit.  607 ;  Wolstenholme  &  Turner,  110.  (2.)  As  to 
I  payment  of  deposit :  (David,  i.  607 ;  Wolsk  &  T.  110.) 
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(3.)  Time'  for  deliTery  of  abstract,  and  for  oompletioa. 
(4)  At  to  powesaion,  apportionment  of  rants,  and  out- 
goings, paymeot  of  interest  until  oompletion,  and  pro- 
tecting vendor  from  pavment  of  compensation  dnring 
delay  :  (Duvii.  i.  613  ;  Wolst.  &  T.  lU.)  (5.)  As  to  time 
for  delivery  of  requisitious,  and  waiver  if  not  duly  de- 
livered :  (David,  i.  614 ;  Wolst.  <fc  T.  111.)  (6.)  Power 
to  vendor  to  retire  from  sale  if  objection  is  insisted  npon : 
(David  ).  614 ;  Wolat.  <fc  T.  111.)  (7.)  In  case  of  default 
on  part  of  porcbaser,  forfeitnre  of  deposit,  power  to 
veodor  to  resell,  and  charge  defanltiog  parohaser  with 
loss :  pavid.  i.  615 ;  Wolst.  A  T.  115.)  (B.)  Preparation 
of  conveyance  at  parcbaser's  expense :  (David,  f .  612 ; 
Wolst.  St  T.  112.)  (9.)  In  ease  of  sale  by  trostees,  or 
mort^ees,  (bat  they  will  only  covenant  that  tbey  re- 
spectively liave  not  incambered,  and  as  to  non-ooncor- 
rence  of  beneflciaries :  (David,  i.  612,  650 ;  Wolst.  &  T. 
123;  see  Dart,  545.)  (10.)  As  to  payment  for  timber. 
Pavid.  i.  612;  Wolst.  &  T.  113.)  (11.)  As  to  identity 
of  parcels  to  be  sold  with  those  comprised  in  tbe  deeds, 
and  as  to  statntory  declaration  at  purchaser's  expense 
being  conclnsive  evidence  :  (David,  i.  610,  625,  67&-683 ; 
Wolst.  &  T.  120.)  (12.)  As  to  errors  not  vacating  sale, 
and  as  to  compensation  or  (as  tbe  case  may  be)  Don-com- 
pensation for  errors :  (David,  i.  611 ;  Wolst.  <k  T.  121.) 
(13.)  In  leaseholds,  where  necessary,  making  sale  subject 
to  landlord's  consent,  and  as  to  payment  of  consent 
fee :  (David,  i.  626  j  Wolst.  &  T.  119.)  (14.)  That  sale 
is  subject  to  all  easements  and  chief  rents  afFecting  the 
property  :  (David,  i.  611 ;  646 ;  Wolst.  &  T.  118.)  (15.) 
As  to  delivery,  or  retention,  of  title  deeds,  and  as  to 
prodaction  :  (David,  i.  613,  621,  713 ;  Wolst.  &  T.  122.) 
See,  however.  Vendor  and  Parohaser  Act,  1874,  and 
compare  remarks  in  David,  vol.  i.  589. 

It  will  be  found  also  that  not  unfreqnentlyoonditiona, 
more  expressly  referring  to  title  and  evidence  of  title, 
should  be  made.  And  (1)  as  to  the  commencement  of 
title.  In  most  oases  forty  years'  title  will  be  snffident 
(V.  &  P.  Act,  1874,  a  1),  tboogh  notalwaya— «.a.,  in  the 
case  of  an  advowson  (Dart,  293).  When  the  title  com- 
mences with  a  will,  a  condition  may  be  required  to 
relieve  the  vendor  from  proving  tbe  seisin  of  tbe  testator. 
See  Dart.  89  n.  296 ;  Wolst.  <fe  T.  2 ;  and  for  forms,  see 
David,  i.  667 ;  Wolst.  &  T.  115.  (2)  As  to  dower  and 
freebenoh:  (David.i.  609;  Wolst. *T,  118.)  (3)  Throw, 
ing  expense  of  stamping  nostamped  or  insufficiently 
stamped  doonments  more  than  twenty  years  old  on  the 
parohaser :  (Wolst.  St  T.  118.)  (4)  So  also,  in  Middlesex 
and  Torkshire,  as  to  upregistered  documents  twenty 
years  old  ;  and  providing  that  nonregistration  shall  not 
be  au  objection  to  tbe  title  :  (Wolst  &  T.  118  ;  see  also 
"V.  &  P.  Act,  1874.)  (5)  As  to  property  allotted  under 
Inolosure  Acts:  (David,  i.  675,  676;  Wolst.  &  T.  117.) 
(6)  As  to  getting  in  outstanding  terms  :  (David,  i.  717; 
Wolst  Sc  T.  116.) 

Of  course,  in  this  article,  we  have  not  attempted  to 
give  a  complete  list  of  all  the  couditions  whioh  it  may 
be  necessary  to  make,  but  we  give  tbe  above  as  saggeat- 
ing  the  more  obvious  points  where  the  Act  may  need 
supplementing.  Our  view  is,  that  law  societies  and 
firms  should  not  throw  away  their  "  common  form  " 
conditions,  and  depend  solely  on  tbe  Act;  but  on  the 
other  band,  they  should  shorten  their  conditions  by 
omitting  those  portions  for  which  legislation  provides 
satisfactorily,  and  that,  until  this  reformation  is  effected, 
tbey  should,  as  vendors,  use  thoir  old  oonditioos,  jast 
as  usual,  without  attempting  to  exclude  the  Act. 

By  sect.  63  of  tbe  Act  a  considerable  saving  in  length 
may  often  be  obtained  by  describing  a  deed  as  supple- 
mental to  a  previous  one,  ineteaa  of  reciting  the 
previous  one.  Bat  it  must  be  remembered  that  the 
later  deed  will  give  tbe  reader  "  notice  "  of  the  earlier 
one,  without  necessarily  a£Fordiug  aiiy  information  as  to 
its  contents,  which  circumstances  may,  when  the  earlier 
one  cannot  be  found  or  produced,  lead  to  great  incon- 
venience. It  may,  however,  be  conveniently  adopted  in 
suob  oases  as  a  further  charge  to  the  same  mortgagee, 
and  then  tbe  supplemental  deed  may  be  annexed  to  the 


previous  mortgage :  (Wolst.  St  T.  76 ;  see  for  form  lb. 
168).  It  may  also  be  oonveniently  need  for  appoint- 
ments of  new  trustees  :  (for  form  see  Wolst.  St  T.  199). 
There  is  evidently  a  difflenlty  in  using  it  where  the 
deeds  cannot  be  kept  together. 

There  seems  no  object  lo  avoiding  the  nse  of  tbe  word 
"  grant,"  which  is  declared  unnecessary  by  sect.  49,  but 
it  is  not  impossible  that  this  section  may  revive  the  old 
prejudice  of  mortgagees  and  Inonmbranoere  against  that 
word :  (Davidson,  i .  74).  It  is  of  no  oottsequenoe  except 
where  it  implies  covenants  as  in  bargains  and  sales  of 
hereditaments  in  Torksbire  ebroUed,  and  conveyances 
nnder  ttie  Lands  Glanaes  Consolidation  Aot,  1846,  by 
the  promoters  of  the  undertaking:  (Dart,  568). 

By  sect,  51  the  words  "  in  fee  simple,"  "  in  tail,"  Sto,, 
may  be  used  instead  of  the  usual  words  of  limitation. 
These  new  technical  words  will  sometimes  be  found 
more  convenient  in  lengthy  settlements  than  the  old. 
When  they  are  used  they  should  be  used  in  the  grant 
as  well  as  in  tbe  habendum.  Tbe  example  of  omission 
from  the  grant,  set  by  the  forms  in  the  scnedule, 'should 
not  be  followed.  Probably  in  all  ordinary  oases,  except 
in  tbe  statutory  forms,  the  old  teofanioal  words  will 
ooDtinoe  in  nse. 

As  a  role  tbe  "  general  words  "  may  now  safely  be 
omitted  (sect.  6>.  It  should  be  noticed  that  "mineii 
and  minerals"  are  not  mentioned  in  tbe  general  words 
implied  by  sect.  6.  Tbey  should  therefore  be  inserted 
in  those  oases  where  they  wonld  have  been  mentioned 
before  this  Aot.  And  any  other  easement  whioh  wonld 
have  had  speoial  mention  before  the  Aet,  and  not  have 
been  left  to  the  general  words,  should  still  be  especially 
mentioned.  This  section  applies  to  letwes  and  all  kinds 
of  nonveyanees  (sear.  2  v.).  It  will  sometimes  be  need- 
fnl  expressly  to  ezolnde  it.    See  s.  6  (6). 

The  "  all  estate  "  clause  (sect.  63)  may  also  safely  be 
omitted.  In  cases  where  formerly  there  wonld  have 
been  express  mention  of  all  other  tbe  part,  share,  or 
estate  of  a  conveying  party,  such  express  mention 
should  still  be  made. 

With  regard  to  covenants  (sect.  7),  it  should  be  care- 
fully noticed  that  tbe  Aot  will  not  imply  covenants 
unless  tbe  phraseology  required  by  the  Act  is  used. 
The  party  must  not  only  convey  as  benefioial  owner,  Stts., 
but  he  most  be  expressed  to  oonvey  as  snob.  In  draw- 
ing an  ordinary  conveyance  on  sale  of  freeholds,  from 
one  person  to  another  person,  there  is  no  reason  why 
tbe  purchaser  should  not  use  the  short  expressions 
required  by  the  statute,  and  then  the  covenants  for 
title  can  be  safely  omitted.  In  voluntary  conveyances, 
and  in  settlements,  whatever  covenants  are  desired 
should  be  inserted,  except  in  tbe  case  of  settlements 
where  the  limited  covenant  of  Form  (B.)  meets  the 
objects  of  the  parties.  A  Toluotary  settlor,  desiring  to 
give  vendor's  covenants,  should  not  convey  as  b3Deficial 
owoer,  and  thus  attempt  to  iocorporate  Form  (A.), 
though  probably  a  settlor  with  a  marriage  consideration 
might  do  so  (sect.  2,  v.).  From  ^sect  2,  v.)  it  seems 
that  these  covenants  will  be  implied  in  conveyances 
under  powers,  if  tbe  appointor  is  expren^ed  to  appoint 
as  beneflaial  owner  (Wolst.  A  T.  23);  but,  a4  doubts 
have  been  raised  as  to  this  (Gierke  &  Brett,  46),  it  will 
be  well  at  present  to  insert  usual  covenants.  In  the 
case  of  conveyances  by  joint  tenants,  either  the  usual 
covenants  shonld  be  inserted  (for  form,  see  David.,  vol. 
ii.  part.  1, 4th  edit.,  859  ;  Dart,  552),  or  some  adaptation 
will  be  required  (for  form,  see  Wolst.  St  T.  157).  So 
also,  in  conveyance  by  tenant  for  life  and  i«mainderm«n 
(see  Wolst.  St  T.  157,  and  compare  David,  ii.,  317), 
Messrs.  Gierke  and  Brett  think  that  the  implied 
covenants  cannot,  in  the  case  of  oonveyanoe  in  fee 
simple  by  tenant  for  life  and  remainderman  in  tail, 
extend  to  tbe  fee  simple  (page  46).     See  David,  ii.  253. 

In  case  of  conveyance  of  wife's  estate,  tbe  usual 
covenants  should  be  expressed,  ss  tbe  Act  does  not 
seem  clear:  (see  Gierke  St  Brett,  47,  and  compare 
Dart,  548,  and  David,  ii.  248,  459).  For  forms  employing 
the  Act,  see  Wolst.  A  T.  156.  In  conveyance  by  trustees 
under  power  of  sale,  with  consent  or  by  direction  of 
tenant  for  litis,  either  usual  oovenants  should  be  ez< 
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pressed,  or  if  the  Aot  is  relied  on,  and  the  trustees  ore 
•xpreased  to  oonvey  by  direotioa  of  tenaot  for  life,  the 
lattor's  ooveuant  should  be  limited.  For  forms  see 
Wolst.  &  T.  156,  and  compare  Dart.  S48,  and  David  ii. 
M2.  In  a  conveyance  by  tenants  in  oommon  the 
Btatatoiy  oovenapts  may  ssfely  be  used,  if  the  operative 
part  is  properly  framed,  so  that  etwh  only  conveys  his 
own  share  :  (see  David,  ii,  260).  So,  in  conveyances  to 
joint  tenants,  and  tenants  in  common,  the  statutory 
eoveDaots  may  be  used :  (see  David,  vol.  1,  117, 118 ; 
vol.  ii.  421,  note). 

So  far  we  have  considered  rather  whether  a  purchaser 
should  emplov  the  covenants  of  sect.  7.  It  is  a  different 
qaestioD  whether  the  vendor  shoold  accept  them. 
Tbey  slightly  enlarge  his  liability,  by  preclndiog  all 
question  as  to  what  covenants  run  with  the  land,  and 
as  to  his  direct  liability  to  all  persons  in  whom  the 
estate  or  interest  of  the  implied  covenantee  is,  for  the 
whole  or  any  part  thereof,  from  time  to  time  vested : 
(sect.  7  (6),  and  see  Wolst.  &  T.  81).  The  implied 
eoveoant  creates  a  liability  in  respect  of  "  omissions  " 
of  the  vendor,  his  anoestors,  and  testators,  a  form  which, 
tboogb  Bot  unnsnal,  is  not  aoiversally  adopted.  Still, 
the  risk  of  accepting  the  covenants  is  very  small,  and 
if  the  vendor  refuses  them  it  is  not  nnlilualy  he  will,  if 
the  matter  is  pressed,  be  made  to  pay  costs  (see  sect. 
86),  so  that,  in  an  ordinary  case,  a  refusal  cannot  be 
advised.  In  the  above  remarks  on  covenants,  we  have 
dealt  chiefly  with  conveyances  on  sals  of  freeholds.  We 
propose  to  discuss  mortgages,  and  settlements,  and 
assarances  of  leaseholds  and  copyholds,  subsequently. 
(TV  be  emMnutd.) 


LABOENY  OP  DEAD  OAME  AND  THE 
DOCTBINE  OP  "POSSESSION." 

If  a  man  standing  on  his  own  land  shoots  a  pheasant 
which  falls  dead  apon  such  land,  and  some  other  person 
thereupon  picks  it  up,  and  dishonestly  appropriates  it, 
haa  that  other  person  committed  larceny  t  One  would 
imainoe  that  the  question  might  be  answered  without 
much  di£Soalty,  having  regard  to  all  the  discussion 
which  has  been  devoted  to  the  subject  of  property  in 
animals  fene  natura.  On  cocsideration,  however,  it 
would  appear  that  the  point  is  not  altogether  free  from 
doubr.  In  Eig.  v.  Boe,  11  Cox  C.  C.  S64,  the  facts  were 
as  follows : — A  party  was  shooting  on  the  lands  of  A 
One  of  the  party  wounded  a  partridge,  which,  after  flyiog 
some  distance,  towered  and  fell  in  a  field  also  belonging 
to  A  This  field  adjoined  a  canal,  and  a  boatman  who 
waa  standing  on  the  canal  bank  went  on  to  the  field, 
^cked  ap  the  bird  and  appropriated  it  to  his  own  nse. 
Be  was  tried  on  a  charge  of  stealing  a  dead  partridge  of 
the  goods  and  chattels  of  A,  but  aoqaitted  upon  the 
finding  of  the  jury  that  the  bird  was  not  dead,  though 
in  a  dying  state,  when  it  was  picked  up.  The  im- 
portanoe  of  the  case,  however,  arises  from  a  dictum  by 
Willee,  J., -who,  in  the  course  of  the  argument,  asked  of 
the  counsel  for  the  prosnontion,  "  Suppose  the  bird  had 
been  shot  by  a  third  person,  and  the  keeper  picked  it  op 
and  appropriated  it  to  his  own  nse,  would  that  have 
been  laroeny  or  embezzlement?"  and  intimated  that  he 
thought  the  right  view  was  that  it  would  be  embezzle- 
ment, and  "if  so,  the  bird  had  not  been  reduced  into 
poaseasion  by  the  master."  In  his  judgment  the  same 
laanwd  judge  said,  "  I  wish  to  state  for  myself  that  I 
am  net  aatiafied  that  if  the  partridge  had  been  dead 
when  pinked  up  by  the  prisoner  it  would  have  been 
luJScientlj/  rcduad  into  poutmon  so  as  to  sustain  the 
charge  of  larceny."  It  seems,  therefore,  that  if  we  are 
to  rely  upon  this  dictum  we  mnst  answer  oar  question 
in  the  negative,  on  the  ground  that  the  pheasant  though 
falling  dead  opon  the  sportsman's  own  laud  would  not 
be  mto  facto  "  reduced  into  poesession." 

Now  we  ventare  to  think,  in  spite  of  the  renowned 
learning  of  the  late  Willes,  J.,  that  he  was  here,  for  once, 
atfanlt,  and  that  if  such  a  case  should  ever  come  before 
the  oonrt  for  argoment,  it  will  be  so  decided,  and  we 
have  oonie  to  that  opinion  with  the  less  difQdence 
bfoaqse  it  is  a  mere  dictui^  which  we  dispute,  and  one 


upon  which  the  decision  of  the  judges  in  Beg.  v.  Rot,  was 
in  no  wise  founded. 

Now  let  OS  examine  the  position.  According  to  Willes, 
J.,  if  the  keeper  had  picked  np  the  bird  and  appropriated 
it  to  his  own  use,  he  would  have  been  guilty  of  embez2le> 
ment.  The  meaning  of  this  is  clear,  viz.,  that  the  part- 
ridge when  it  fell  dead  would  have  been  in  uobody's 
possession,  but  that  the  keeper  on  picking  it  op,  would 
have  taken  possession  of  it  for  and  on  aooonnt  of  his 
master,  and  thus  by  converting  it  to  his  own  use  would 
have  been  gailty  of  embezzlement.  Had  the  bird  been 
already  in  the  possession  of  the  master  then  it  is  plain 
that  the  keeper  would  only  have  had  the  nutody  of  it, 
and  would  by  appropriating  it  have  been  guilty  of 
common  larceny. 

It  appears  then  that  the  keeper  would,  under  the 
oiroumstances  of  the  case,  have  been  guilty  of  that 
species  of  larceny  called  embezzlement.  But  why 
should  not  a  straoeer  who  picked  up  and  dishonestly 
appropriated  the  bird  be  held  guilty  of  simple  larceny  1 
The  answer  is  that  the  bird,  although  ex  hypotketi 
dead,  and  upon  the  shooter's  own  land,  has  not 
been  reduced  (we  may  surely  omit  the  superfluous 
adverb  "  snfficienily  " I)  into  the  possessiou  of  the  land- 
owner. But  "  theft  may  be  committed  by  taking  and 
carrying  away  without  the  consent  of  the  owner,  any- 
thing which  is  not  in  the  possession  of  the  thief  at  the 
time  when  the  offence  is  committed,  whtther  it  it  in  the 
•ponettUm  of  any  other  perton  or  not :"  Stephen's  Digest 
of  the  Criminal  Law,  Article  296.  It  is  true  that  (as 
the  same  learned  author  remarks)  "  property  in  no  one's 
possession  is  said  to  be  conatructively  in  the  possession  of 
its  owner,"  the  object  of  this  fiction  being  "  to  satisfy  a 
supposed  necessity  for  showing  that  the  taking  in  theft 
must  be  a  taking  out  of  some  one's  possession  (Digest 
C.  L.  note  (1)  p.  208),  bnt  as  he  goes  on  to  show  in  his 
admirable  note  on  the  confused  and  highly  technical 
doctrine  of  "possession  in  relation  to  law  of  larceny" 
(Digest  C.  L.  note  xvii.  to  article  281),  "  this  way  of 
stating  the  matter  makes  the  assertion  that  the  taking 
in  laroeny  must  be  a  taking  out  of  the  owner's  posses- 
sion insignificant ; "  for,  "  if  from  the  nature  of  the 
case,  every  taking  must  be  a  taking  out  of  the  posses- 
sion of  the  owner,  it  is  impossible  to  see  how  the  takings 
which  do,  differ  from  those  which  do  not,  oonstitnts 
laroeny.  All  men  being  mortal,  it  Is  useless  to  dnfine 
an  Englishman  as  a  mortal  man  living  in  England." 
Now  here  is  the  case  of  a  partridge  which,  being  dead, 
is  capable  of  being  stolen,  and  how  oan  it  be  maintained 
that  it  is  not  in  the  possession,  it  not  "  actual "  at  any 
rate  "  coustruotive,"  (to  make  use  of  the  old  legal  jargon) 
of  the  owner  of  the  land  npon  which  it  liesf  The 
example  given  by  Htepheo,  3.,  in  illnstratlon  of  his 
proposition  is  as  follows: — "  A  a  rrespasser,  finds  a  de  id 
rabbit  lying  in  a  wood,  of  which  he  is  not  the  owner, 
and  converts  it.  This  is  tbef',"  the  reference  being  to 
the  celebrated  case  of  Btadet  v.  Higgt,  11  H.  L.  C.  621 ; 
34  L.  J.  C.  L.  286,  of  which  we  shall  have  more  to  say 
presently.  Furtber,  in  the  note  to  article  xvii.,  which 
we  have  already  quoted,  allusion  is  made  to  the  fact 
that  in  order  not  to  violate  the  supposed  rule  that  the 
taking  in  larceny  mnst  be  a  taking  out  of  the  posses- 
sion of  the  owner,  a  man  is  said  to  be  "  in  poiiettion  of  a 
watch  which  he  has  dropped  into  the  Thames,  of  sheep 
which  have  been  stolen  from  his  field  and  driven  to  a 
distance  by  the  tbief,  of  a  dead  grovH  whi^  having  been 
wounded  at  a  diitance  from  hie  moor,  hai  managed  to  reae& 
it  and  die  there  without  his  knowledge  or  that  of  any 
other  person  :"  Digest  O.  L.  p.  879. 

Now  in  what  way  does  tbe  dead  partridge  in  the 
case  supposed  differ  from  the  dead  rabbit  and  the  dead 
grouse  oited  in  the  above  examples  f  If  these  are  in 
the  possession  of  the  owner  and  capable  of  being  stolen, 
although  he  may  have  no  knowledge  that  they  Tie  dead 
npon  his  land,  then  A  fortiori  should  we  say  that  a 
partridge  killed  by  the  landowner  or  one  of  his  friends 
shooting  on  his  land,  and  lying  npon  that  land,  is  in  Ms 
possession,  and  capable  of  being  stolen  by  anyone  who 
should  pick  it  up  and  dishonestly  appropriate  it.  It  is 
trqe  of  course  tpat  game  is  subject  to  the  exoeption 
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vrhioh  aayg  that  "  it  tba  thing  taken  and  oarried  away 
is  for  the  first  time  rendered  oapable  of  being  Btolsn  by 
the  aot  of  taking  and  carrying  away,  and  if  the  taking 
and  oarrying  away  ia  one  oontinaoas  act,  saoh  taking 
and  oarrying  away  is  not  theft,"  bo  that  the  poacher  or 
other  wrongdoer  who  kills  game  and  oarries  it  away^or 
who  returns  after  an  interval  to  carry  it  away,  never 
having  abandoned  the  intention  of  so  doing,  is  not 
epllty  of  larceny  (see  espeoially  R  v.  Toicnley,  L.  B.  1  C. 
C.  B,  815,  on  this  dootr^ie),  bnt  it  is  quite  obvions  that 
this  exception  does  not  apply  to  the  oase  nnder  oon- 
■ideratioD,  where  the  landowner  himself,  or  his  friend 
acting  by  his  aathority,  kills  the  game,  whioh  somebody 
else  thereapon  picks  np  and  misappropriates.  In  this 
latter  oase,  according  to  the  dictum  in  Seg.  v.  Roe,  the 
gam*  ia  not  in  the  possession  of  the  owner  so  as  to  sup- 
port a  charge  of  laroeny.  What  more  then  is  ueoeasary  ? 
Mast  it  first  be  picked  np  by  the  owner,  or  his  friend, 
or  his  servant ;  or  peradventnre,  would  it  be  held 
"sufficiently  "  reduced  into  possession  it  kicked  by  one 
of  them  in  passing  t 

Let  us  examine  the  matter  in  the  light  of  £ladet  v. 
Siggt,  In  that  oase  it  was  decided  that  game  found, 
killed,  and  taken  upon  the  land  of  A.  by  a  trespasser 
becomes  the  property  of  A.  as  much  as  if  it  had  been 
killed  and  taken  by  A.  himself,  or  by  his  servant  acting 
by  his  authority,  so  that  A.  would  be  entitled  to  bring 
an  action  against  the  trespasser  for  the  conversion  of 
his  property.  In  his  jndgment  the  then  Lord  Chan- 
oellor  thus  laid  down  the  law :— "  When  it  is  said  by 
writers  on  the  common  law  of  England  that  there  is  a 
qualified  or  special  right  of  property  in  game,  that  is  in 
animals  /era  naturcB  which  are  fit  for  the  food  of  man, 
whilst  they  oontinne  in  their  wild  state,  I  apprehend 
that  the  word  "  property  "  can  mean  no  more  than  the 
exclusive  right  to  oatch,  kill,  and  appropriate  such 
axtimals,  which  is  soKwtiiBe*  eaUed  by  the  law  a  reivte- 
Hon  into  pouanon  .  .  .  Property  ratione  toll  is  the 
common  law  right  which  every  owner  of  land  has  to 
kill  and  take  all  snob  aninals  firct  natura  as  may  from' 
time  to  time  be  found  on  his  land,  and  as  soon  as 
this  right  is  exercised,  the  animal  so  killed  or  oaqgbt 
becomes  the  absolute  property  of  the  owner  of  the  soil." 
....  Adverting  to  the  case  of  Lorudale  v.  Rigg, 
86  L.  J.  Ex.  196,  his  lordship  remarked  "  the  oase 
when  condensed  amounts  to  this,  that  gronse  were 
shot  aud  taken  away  by  a  trespasser  upou  and  from 
the  land  of  the  plaintiff,  who  brought  trover  for  the 
dead  grouse;  and  it  was  dearly  held  by  the  jndges 
of  the  Court  of  Exoheqaw,  aud  afterwards  by  all 
the  judges  In  the  Court  of  £m>r,  that  the  grouse,  as 
Boon  as  they  wet»  killed  and  fell  upon  the  land  of  the 
plaintiff,  beoame  and  were  his  abeolats  property,  in 
respect  of  his  ownership  of  the  soil.  This  oondnsion 
would  not  be  affected,  even  though  it  be  true  that  an 
indictment  at  common  law  will  not  lie  against  the  trss- 
pMser  for  killing  and  oarrying  away  of  game,  if  it  be 
one  eontinuoiis  act,  inasmnoh  as  the  ownership  of  the 
gacM  ia  oonsidared  mi  inoident  to  the  property  in  the 
land.  Bnt  this  consequenoe  is  the  leMlt  of  th«  pscoli- 
•rity  in  the  law  of  lareeny,  whioh  holds  that  the  act  of 
■•veriog  and  taking  away  things  attaobed  to  the  free- 
bold  is  not  a  falonious  taking — a  reanlt  whioh  does  not 
Kffeot  the  existeaoe  of  the  ri^ts  of  the  property." 

On  the  aathority  of  this  oasr,  tbereioN,  and  of  the 
view  taken  by  StepiMU,  J.,  in  hi*  Digest  (a  work  for 
which  those  stadeats  of  the  criminal  law  who  are 
attached  to  clear  a  logielal  statement  eannot  be  too 
grateful),  we  venture  to  lay  dowa  the  foUowing  pra> 
poaitions :— (1)  When  game  is  killed  and  falls  nptm  the 
land  of  A.  it  becomes  at  oooe  his  absolute  property. 
(2)  This  is  so,  whekhec  A.  has  himself  killed  the  gams, 
or  whether  it  has  been  killed  by  others,  trBspaaaera  or 
otherwise.  <3)  This  is  so,  whether  the  faot  that  the 
game  is  dead  and  lying  npon  his  land  is  or  is  not  within 
A.'s  knowledge.  (4)  Under  saoh  cironmstanoaa  the 
gams  is  at  "  once  redooed  into  the  posaesmon  "  of  A., 
and  he  ma^  bring  an  action  against  anyone  who  converts 
it.  (S)  Under  sooh  ciroamstaBoes  any  person  who  pieks 
np  and  dishonestly  appropriates  the  game  is  guilty  of 


laroeny,  except  in  cases  where  the  killing  and  carrying 
away  are  one  continuous  aot,  as  defined  in  Seg.  v.  Toumley. 
We  may  add  that  this  exception  applies^  of  course,  not 
only  to  trespassers  in  pnrsuit  of  game,  but  to  other 
wrongdoers,  as,  for  instance,  a  gamekeeper  having 
aathority  to  be  on  the  land,  and  possibly  to  kill  game, 
bat  not  for  his  own  use,  who  dishonestly  converts  game 
so  kiUed  by  him  {Reg.  v.  Read,  L.  R  S  Q.  B.  D.  131 ; 
Reg.  v.  PeUJt,  14  Cox  C.  C.  IIG),  or  (a  stronger  oase)  the 
servant  of  the  receiver,  a  dealer  in  game,  who,  with 
knowledge  of  the  oiroumstanoes,  comes  and  takes  away 
game  killed  by  poachers  and  designedly  left  for  him 
upon  the  land  (per  Blaokbam,  J.,  in  Reg.  v.  Totmley). 
In  the  oase  of  the  gamekeeper  it  is  clear  (sinoe  the 
taking  and  carrying  away  are  ex  hypotheti  one  continuoua 
act),  that  he  has  neither  been  gnilty  of  laroeny,  nor  of 
emtezzlement,  which  is  only  a  species  of  laroeny  {Reg.  t. 
Read).  11,  however,  the  game  had  been  killed  by  his 
master  or  any  other  person  not  acting  in  concert  with 
the  keeper,  then,  sinoe  the  game  becomes  the  absolute 
property  of  the  landowner,  and  "  in  his  possession  "  so 
soon  as  it  falls  dead  upon  his  land,  the  keeper,  if  he  dis- 
honestly appropriated  it,  would,  we  apprehend,  be 
guilty  of  larceny. 

We  submit,  therefore,  that  the  dietwn  in  Reg.  v.  Roe 
does  not  correctly  state  the  law  on  the  subject,  but  we 
must  mention  that  it  appears  to  have  beeu  acted  upon 
by  Lord  Coleridge  npon  the  trial  of  two  prisoners  at 
the  Leicester  assizes  in  January,  1879.  The  newspaper 
report,  however,  of  that  oase  which  we  noticed  at  the 
time,  see  Jmtiec  of  the  Peace,  February  22nd,  1879,  is 
not  altogether  satisfactory,  neither  does  the  law  appear 
to  have  been  argued  in  the  light  of  the  oases  so  admir- 
ably expounded  by  Stephen,  J.  Moreover,  the  dictum  of 
Willes,  J.,  seems  to  have  been  oited  as  thongh  it  had 
been  a  judgment,  which  we  have  shown  it  was  not,  and 
in  any  oase  we  venture  to  think,  for  the  reasons  above 
stated,  that  it  ought  no  longer  to  be  quoted  with 
approval.— •/««(»«  of  the  Peace. 


TESTAMENTABY    DIBECTI0N8    TO    EMPLOY 
CERTAIN    SOUCITOBB. 

It  sometimes  happens  that  a  clause  directing  the 
employment  of  a  certain  solicitor,  nsually  the  one  who 
drew  the  will,  by  the  trustees  in  their  management  of 
the  trust  property,  is  inserted  in  a  will,  and  attempts 
have  from  time  to  time  been  made  to  interpret  such  a 
direction  as  establishing  a  valid  trust  in  the  solicitor's 
favour.  The  most  recent  case  of  this  sort  was  Potter  v. 
Eliley,  before  Mr.  Justice  Ohitty,  where  the  plaintiff,  a 
solicitor,  had  been  named  by  a  testator  in  his  will  sa 
the  person  who  should  have  the  management  and 
oarrying  out  of  the  provisions  of  thsjwill.  The, truatees, 
however,  had  become  dissatisfied  with  him,  and 
demanded  that  he  should  deliver  up  all  dooomenta 
in  his  possession  relating  to  the  estate,  and  he  there- 
upon  moved  for  an  injtmction  to  restrain  them  from 
employing  any  other  solicitor  than  himself,  on  the 
ground  that  this  vronld  be  directly  opposed  to  the 
testator's  intention.  A  clause  of  a  similar  nature  had 
beeu  discussed  in  the  previous  cases  of  Shatp  v.  Lavleu 
(5  CI.  &  F.  129),  where  the  House  of  Lords  reversed  the 
deoision  of  Sir  Edward  Sngden,  who  had  hdd  that  a 
valid  treat  was  constituted  by  such  a  direotion,  and 
Finden  v.  Stephens  (2  Ph.  142),  where  the  langnage 
employed  was  very  similar  to  that  in  the  present  case, 
lo  Finden  v.  Stephau  Lord  Chanoellor  Cottenham  points 
out  that,  "  if  the  nomination  of  the  plaintiff  amonnted 
to  a  trust,  it  gave  to  him  the  character  of  aeMtin^ut 
trrtit  to  the  amount  of  the  percentage  on  the  receipts  in 
respect  of  whioh  he  would  be  entitled  to  those  rights  of 
interference  and  control  which  belong  to  all  ««i(i««  que 
trutt,"  and  in  such  a  oase  he  would,  of  course,  have  a 
right  even  to  commence  an  action  for  administration  as 
a  beneficiary  nnder  the  will.  Besides  this,  one  of  the 
essential  charaoteriatics  <rf  a  tmst  is  that  its  sabject 
mnst  be  certain,  and  it  would  be  diffioult  to  show  that 
the  employment  of  a  solicitor  could  be  of  this  nature. 
On  these  grounds  Mr,  Justice  Chitty  had  no  difBonlty 


Digitized  by 


Google 


Jan.  21, 1882.J      AND  SOLICITOBS*  JOURNAL. 


86 


in  eoming  to  the  oonolaaon  that  no  trost  had  been 
oonrtitntM,  and  that  theratara  no  gronnd  of  aotion  had 
bMn  ahown.— Xow  Tbn*$. 


LORD  O'HAGAN. 

On  tli«  t7th  inst.  the  Bight  Hon.  Lord  O'Hagan  was 
iDBtalled  a  Knight  Companion  of  the  most  illastrions 
Order  of  Bt.  Fattiok,  and  WM  inveatad  with  the  iongnia 
of  the  Order. 


THE  INCOBPOBATBD  LAW  BOGIEIY. 

At  the  first  meeiing  of  the  Connoil  of  the  Incorporated 
Law  Society  of  Solioitore  after  the  death  of  the  late 
Qeoilge  Beamish,  held  at  the  Solicitors'  Buildings,  Four 
GoortiB,  on  the  11th  instant^  the  following  resolation 
was  passed  nnanimously:— "That  this  Conucil desire 
to  plaoe  npon  their  minates  an  expression  of  the  deep 
regret  which  they  feel  at  the  death  of  the  late  George 
Beamish,  for  many  years  a  member  of  the  Connoil,  and 
held  so  highly  in  esteem  and  regard  by  every  member 
of  it." 


SOLICITOBS'  FEES. 


A  mnntinc  of  a  committee  of  jndges  was  held  on 
Satardfty  last  for  the  purpose  of  oons^ering  the  scale 
of  soiiattors'  fees  nndsr  the  Jadioatnie  Aot,  as  to  which 
repieaeetations  had  been  made  by  the  Inoorporated 
La,w  Society,  Their  lordships  were  engaged  for  a 
oonaiderable  time  deliberating  on  the  sabjeot,  and  it  is 
imderstood  that  some  alterations  have  been  made  in 
favour  of  the  scdioitors,  while  effeoting  what  is  oon- 
sidared  a  fair  and  reasonable  arrangement.  The  recom- 
meodatimu  will  be  sabmitted  tor  the  approval  of  the 
judges  of  tbe  several  divisions  at  an  early  data 


CALLS  TO  THE  OUTER  BAR. 

On  the  18th  inst.  the  following  gentlemen  were  called 
to  the  Bar  :— 

Hiohaal  Feely  M'Grenehan,  Esq.,  yonngeat  son  of 
William  M'Grenehan,  of  Barr,  Omagh,  in  the  coanty 
of  Tyrone,  Esq. 

Edward  O'Farrell,  Esq.,  B.A,  Univeisity  of  Dublin, 
third  son  of  Michael  Kicbard  O'Farrell,  of  Pembroke- 
road,  in  the  Coanty  of  Dablin,  Esq.,  Barrister-at-law. 

William  Charles  Henaessy,  Esq.,  only  son  of  William 
IC.  Henneasy,  of  Pembroke-road,  in  the  Coanty  of 
Doblin,  Esq. 

Henry  Evans  Aastin,  Esq.,  B.A.,  LL.B.,  University 
of  Dablin,  eldest  son  of  Thomas  Kingston  Austin,  of 
Talbot  Lodge,  Stillorgan,  in  the  Coanty  of  Dablin, 
Esq.,  3.F. 


TEXT-BOOK  ADDENDA. 

(Oonltnued  fnrm  paye  *3,  ante.) 
Jarman  on  Will*,  11. 
/»  re  Bnum'$  Settltment  affirmed  (ante  p.  385) ;  In  re 
Brawn't  SetUeneat;  In  re  Broan't  WUl  (50  Law  J.  Bep. 
Cbaae.  725)— C.  A. 


Beton  on  Decreet  {4th  JMilion),  1,578. 
Order  made  on  Summons  in  an  adnunistration  action, 
ilirectioe  payment  to  seciuestrators,  appointed  by  the  Pro- 
bate and  Dirorce  Division,  of  income  of  a  beneficiary  under 
the  tn»t  b«ioor  administered  {In  re  Slade,  Slade  v.  IMme,  50 
Law  J.  Bep.  Chanc.  720). 

Datidtont'  Prtttdentt  is  Conveyan-cimg,  vol.  v.  joaW  u.  20. 
Geasral  words  in  a  deed  of  partition  cairy  a  right  of  way 
over  one  part  of  the  property  which  is  necessary  to  the  en- 
joyment of  another  (Barithire  v,  Ombb,  50  Law  J.  Rep. 
Chanc.  731). 


Beton  on  Decree*  {ith  Edition),  490. 
The  testator  directed  £15,000  to  be  raised  out  of  his 
estate,  and  held  for  the  benefit  of  A.  for  life  with  remainder 
over,  and,  until  investment,  interest  at  i^  per  cent,  was  to 
be  paid  to  her,  The  trustees  placed  the  money  on  deposit, 
and  at  the  end  of  three  months  porobased  debenture  stocky 
on  which  five  months'  Interest  had  already  accrued.  Held, 
that  A.  was  entitled  to  the  entire  half-yearly  dividend,  and 
that  the  Apportionment  Act,  1870,  had  no  application  {In 
re  Clarl-e,  Barher  v.  Peromne,  50  Law  J,  Kep.  733), 

Order  XIX.,  Rule  S3. 

Wilton  on  the  Jttdicalure  Aett  {2nd  Edition),  SOI, 
Leljl  and  FouOeet  on  the  Judicature  Act*  {3rd  Edition),  170. 
The  defenee  of  the  Statute  of  Fiaads  cannot  be  raised  by 
demurrer  {Putter  v.  Ftiteher,  60  Law  J.  Bep.  Chana  7S(^). 

Bnckles  on  the  Oompaniet  Aett  {Srd  Editi»»),  186. 
An  application  in  a  winding-up  under  supervision  by 
mortgagees  for  leave  to  distrain,  under  a  power  in  thenr 
mortgage,  for  interest  due  before  the  winding-up  was  re- 
fused (in  re  Brown,  Bailey  <b  Dixon  (Limited),  ex  parte 
Robert)  <fe  Wright,  50  Law  J.  Bep.  Chanc,  788  ;  Eamet  v. 
Hacon,  50  Law  J.  Rep.  Chanc.  740). 

WiUioMS  on  Bankruptcy,  340: 
Robton  on  Bankrapley  {4th  Sditton),  779. 
A  registrar,  upon  an  application  to  register  resolutions, 
is  not  bound,  even  in  the  absence  of  all  opposition  to  re- 
gister them,  when  he  sees  that  they  must  have  been  passed 
in  the  interest  of  the  debtor  (In  re  WiUiam*,  ex  xnrte  WU- 
liamt,  50  Law  J.  Rep,  Cbsnc,  741). 
(I'd  be  conttnueii.) 


HEVIBWS. 

Hintt  on  Advoeaey, .  Conduct  qf  Oatet,  OivU  and  Oriminal; 
Olamei  of  H'ttnssM*,  and  SuggcMtim*  for  Oroet-Bxambring 
them,  Jkc.,  Jkc  By  Richabd  Habris,  Barrister-atLaw,  of 
the  Middle  Temple  and  Midland  Circuit.  Sixth  Edition 
(further  revised  and  enlarged).  London :  Stevens  tt  Sons, 
119,  Chancery-lane,  Law  Publishers  and  Booksellers. 
1882. 

"  Tbx  following  observations,  whioh  I  think  well  worthy 
the  student's  perusal,  are  from  the  Isish  Law  Tikis  aus 
Soliciiobb'  JocBNAi,,  of  Saturday,  January  10th,  1880,  in 
its  review  of  the  second  edition  of  this  work."  So 
writes  Mr.  Riofaard  Harris  in  the  6th  edition  of  his 
work,  now  before  as ;  and  thereapon  he  proceeds  to 
pnbliah,  as  a  '*  Postaoript,"  the  review  in  question, 
whioh  ooonpies  nearly  seven  pages  of  elose  print  in  bis 
volume.  We  eannot  bat  appreciate  saoh  a  oomplimeat ; 
nor  is  it  for  as  to  question  the  discernment  of  Mr. 
Harris,  bat  certainly  it  seems  to  be  eorroborated  by  the 
ciroamstanoe  that  in  Quillet*  ef  the  Lau  (Boston,  Mass., 
Hsreh,  1881)  we  alio  find  Ute  entire  review  extracted, 
in  order  "to  show  how  interesting  a  book  noUoe  may 
be  made."  Though  so  flattered,  we  are  at  the  same 
time  somewhat  intimidated  by  honors  so  exoeptionsl ; 
and  ou  the  ptesent  ooossion  we  shall  endeavonr  to  make 
oar  remarks  as  brief  and  nninteraating  as  possible,  leet 
Mr.  Harris  in  some  sabsequent  edition  shonld,  like  the 
author  of  Sartor  Bsaaitns,  be  tempted  to  inclade  the 
testimonies  of  his  oritios  io  an  appendix. 

Indeed,  for  all  practioal  purposes,  after  having  already 
on  former  oooasions  so  folly  explained  the  nature  «t 
this  book,  and  so  oarefoUy  estimated  its  merits,  it 
onght  to  suffice  to  say  that  in  little  over  two  years  it  has 
run  to  a  sixth  edition.  We  notioe,  however,  varioos 
alterations  of  a  decidedly  advantageous  oharaoter,  and 
in  partioolar  a  considerable  addition  made  to  the  im- 
portant part  of  the  work  in  whioh  oross-examioation  is 
treated.  The  work  really  deserves  a  still  larger  mea- 
sare  of  snooess,  nor  do  we  think  that  any  reader  will  be 
disappointed  in  it. 
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oosBEsrennvei. 

i.ett*rtandeamnnmieatk>nt  inlmded/or  publicaUvn,  mul  tuUrutei 
to  Thi  Bditok,  63,  Upper  BaeMllf-itmt,  Dublbt,  vttui  be  cmthmHealed 
ty  tkt  namt  of  tht  ttrtltr,  no/  nteeuartty  far  pubtkaUon,  Imt  as  a 
Itmrntf  tf  good  faith. 

We  throw  open  the  colamn>  of  this  Joarsal  moat  willingly  for  the 
dleenielon  of  aabjects  of  Intareat  to  the  Frofeaalon;  bnt  It  most  he 
ondentood  that  we  do  not  noceasarUy  agree  with  all  the  opinions 
expreeeed  hy  oar  aorreapoadenta. 

VALUATION  OF  LANDS. 

TO  SHI  BSITOB  09  THB  IRISH  LAW  111118. 

Sib, — It  oooan  to  me  to  eaggest  that  in  most  of  the 
oases  before  the  Bab-Commissioners  it  wonld  be  highly 
asefol  and  expedient  to  take  the  evidence  of  the  Yalners 
on  the  loan  in  gw>  itself,  "  weather  permitting."  It 
seems  to  me  that  the  advantages  of  snoh  a  coarse  are 
too  obvioos  to  need  partioalarising.  Bat  I  shoald  be 
glad  to  elicit  the  opinions  of  others  on  the  sabjeot,  and 
also  as  to  whether  it  ooald  be  legally  done  in  the  absence 
of  coDseni 

Yoois  traly. 

Lex. 


BOOXB   SEGBIVES. 

Th*  Ineorporated  Law  Society  Calendar  for  the  year  188S. 
Ixindon  :  Fablislied  by  Anthoiity  of  the  Council  of  the 
Incorporated  Law  Society.    1882. 


AFFOIHTKEirrS  AHD  PBOHOTIONS. 

NOTA  Bbrb,— tnformatleii  intended  for  pobllcatlon  nnder  the  aboro 
beading  ahonld  reach  oa  net  later  than  Friday  morning  in  each 
week,  aa  pnblication  la  otherwiae  delayed. 

Mr.  James  Maolvor,  A.B.,  Barrister-at-law,  has  been 
appointed  Librarian  to  the  Hon.  Society  of  King's  Inns. 

Mr.  Michael  Leahy,  Solicitor,  has  been  appointed  to 
the  Commission  of  the  Peace  for  the  County  Limerick. 

Mr.  James  J.  Connolly  of  Danshanghlin  has  been 
elected  Clerk  of  Petty  Sessions  for  Danshanghlin  and 
Danboyne. 


LAW  STPDEHT'S  JOU&NAL. 

KING'S  INNS. 
HiuBT  Tkbk,  1882. 
On  the  19th  inst.  the  Benohers  of  the  Honorable 
Society  of  King's  Inns  admitted  the  following  Gentle- 
men as  Students  of  Law:— 

Walter  Joseph  Synnott,  Stodent,  T.C.D.,  fonrtb  son 
of  Thomas  Synnott,  of  Innismore,  Glenageary,  in  the 
Connty  of  Dablin,  Ksq.,  J.P. 

Fred  Henry  Houston,  Stodent,  T.C.D.,  second  son  of 
Thomas  Honstoo,  of  Belfast  in  the  County  of  Antrim, 
Esq. 

Joseph  MKilrath,  BA.,  University  of  London,  eldest 
son  of  Pierce  M'Gratb,  of  Bagnalstown,  in  the  Connty 
of  Oarlow,  Merchant. 

Biebard  Donovan,  LL.B.,  University  of  Cambridge, 
eldest  son  of  Richard  Donovan,  of  Ballymore,  in  the 
Connty  of  Wexford,  Esq.,  J.P.,  D.L. 

George  Beade  MscMallen,  B.A..  LL.B.,  University  of 
Dublin,  third  son  of  John  Franklin  MacMallen,  of 
Melbonme,  Australia,  Esq. 

Arthur  Southwell  Fitzgerald,  Student.  T.C.D.,  fonrth 
son  of  the  Bight  Hon.  John  David  Fitzgerald,  of 
Merrion  Square,  in  the  City  of  Dablin. 

Goodwin  Young,  LL.B.,  University  of  Cambridge, 
eldest  son  of  Henry  L.  Yoang,  of  Lee  Mouat,  in  the 
Connty  of  Cork,  Esq.,  J.P, 


COVET  PAPSSS. 

LAND     JUDGES. 
Sittings  for  next  Week  so  far  aa  same  are  anointed. 

Before  the  Bt.  Hon.  Juoai  FtASAQAB. 
MONDAY. 
Ijr  Chahbbr. — W.  J.  Totten,  payment. 
Ih  CouBT. — E.  Walah,  examine  witness. 


TUB8DA  r. 
In  Coubt.— a  O.  Bagot,  final  achednU. 

Before  Exakisu  (Mr.  Kennedy). 
M.  Horgan,  rental. 

WEDNESDA  T. 
In  Coubt. — ^E.  M.  Dsrcy,  receiver. 


TBUBSDAr. 
In  Coubt. — T.  Murphy,  aa  to  title. 

Before  Bxaminbb  (Mr.  Kennedy). 
H.  W.  Faussett,  reference. 

FSIDA  r. 

BALIS  IN  OOUBt. 

Trusibss  Cobbeit,  •  -  -    6  lot* 

County  Court  Appeale.  —  Christie  r.  Farr— Harty  v. 
Corridan — Msngan  v.  Joy. — Murdook  v.  Murdock. 

Before  the  Rt.  Hon.  JODM  Obhsbt. 
MOSDA  r. 
In   Cocbt.— B.  T.  Labey,  to  transfer  funds. — R.  J. 
O'Sullivan,  objection. — W.   Petrie,    aHjonmed    motion. — 
L.  O.  Weir,  do. — J.  Marpby,  do. — De  Montmorency,  do. 

WBDNBSDA  Y. 
Before  Examinxb  (Mr.  M'DonBsb). 
A.  MulhoHand,  vouch. 


TBURSDA  Y. 
Is  Chambbb. — E.  Dease,  to  explain  dehty. 


COURT  OF  BANKRUPTCY. 

ADjaOIOATIONS  IN  BAHESUPTCr. 
The  dalei  ef  AijuiUmlieM  are  ArU  giten.  the  SUtinftJoUou  In  Italtet. 

Atkinson,  John,  of  192,  Great  Britatn-atreet,  in  the  city  of 
Dablin.  bonae  painter  and  decorator.  January  10 ;  Tuu- 
dag,  Jamiary  31,  and  Friday,  February  17.  C  J.  Fay 
ami  Co.,  aolra. 

Christian,  James  R.,  of  12,  Donegall-sqoare,  South,  Beliiut,  in 
the  connty  of  Antrim,  linen  merehattt,  tradinj^  as  "J.  R. 
Christian  and  Company."  January  10;  Tufdap, 
Jauu'iry  81,  and  Friday,  Febmary  17.  McLean,  Boyle, 
emd  M'LeOH,  and  Bennett  Tk4mpton,  solra. 

Johnston,  James,  of  Market-street,  in  the  city  of  Armu^b, 
grocer  and  spirit  niercbaat.  Januaiy  11;  Friday, 
February  3,  and  Friday,  February  17.  J.  E.  Pteland 
II,  F.  liackman,  solrs. 


Du-Val,  that  atrodoiialy  amudng  (telinaator  of  Sergeant  Baifiis,  Is 
again  among  u&  He  has  been  to  the  wars,  like  the  Minstrel  Roy,  but 
has  returned  unscathed  by  the  perils  of  the  TransTaa],  though  he  was 
for  flve  months  beleagued  in  Pretoria.  Whether  he  made  Its  In- 
bsUtants  merry  with  his  ^'Odds  and  Ends"  we  know  not,  but  well 
might  he  succeed  in  doing  ao  even  if  the  bullets  were  whistling— at  a 
lltue  distance.  From  the  Cape  Times  we  learn  that  he  '*  tamed  the 
occasion  to  material  advantage  as  editor  of  Tke  A'eirs  of  (fit  Camp^  a 
tri-weekly  little  journal,  pubUahed  under  canvas  In  the  military  lines 
defending  Pretoria.  Mr.  Du-Val  appears  slso  to  have  seen  some  active 
service  In  ihe  fighting  around  the  town,  and  has  been  aeverai  tlaoea 
hoaoarably  mentioned  In  oflSdal  deapatcbea  of  Lleut.-Col.  GUdea,  the 
Commandant  of  the  garriaon,  for  special  aen-lces  in  these  various 
actions,  h.iving  his  horse  shot  under  h<m  on  the  I2lh  February  at  the 
Red  Holism  Kraal." 
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OITBLIN  8T(XX  AND  SHAEE  LIST 


DESCRIPTION  OF  STUCK 

J AMD ART 

Sat.  1  Hon. 
M  1  1« 

17  !  18 

Thar,   FrI. 
19     30 

*PiM    oovwrtuaMtt. 

—  SpeOooiol*      .. 

—  speRedoead     .. 

—  NaT  )  p  e  Stock 

INDIA  STOCK. 
4  P  e  Oct.  1888  )  Tnfble.  at      .. 
3|peJu.lMlf  Bk.oflrel.    .. 

100    Bank  of  Iraland 
a;    mbtntitm  SmHtig  Co.     .. 

lo          Do.           Nem 
3i  KmuUr  BrnkCUntfi) 
xa    JfaUonai  Bank 

—  Nat  ProT.  of  EngUnd,  lim. 
Z5    Pmincial  Sasl 

xo         Do.       do.  yiw\9n  .. 
■o    Koral  BaHk 
13    8taiuiardnrB.3.A.,Uld 
tH  UnUm(if  London 
ataam. 
so   Brltlah  *  Iriab    .. 
loo  CItjror  Doblln  .. 
SO    DabUnAUTerpooISteam 

Ship  BaiMlng.  Oo. 
10   Dnndalk  (Umit«d) 
MlaovUMiaous. 

to   AUIanea  *  Dab.  Cnni.'  Ou 

—  Da                do. 
4    AtiuU*Co..UtiUnd 

6    DHbA^mCUyUarUtCo. 
8    aouIibi9*Co.,HmUed    .. 
4    SalUmalDUamnt,  rre.,ltM 
9-4-7  PattiotU  Atno-anct 

Ttmmvrmra. 

lo   BellkMTranu    .. 
lo    DaMIn  Ontted  Tnmvaya 
10    Lead*  Trams      .,           „ 
lo    rpIOntdlMmAStul'M 
10    N-th  MMr.Tnmwar,  Load. 

lUUlwaya. 
10    Athanrr  aad  Tam 
so    Balfaataod  County  Down 
SO    Helfut  and  Northern  Coa. 

100   Oraat Northern (Iretaad).. 

100    Ot.  Soathem  and  Waatam 

100    Kldland  Qt.  Waatern 
SO    Vatarfnrd  and  Limerick  .. 
Railway  Prafcranoa. 

too    BalfaatANth'nCoa,4pc 

100   Do.,  4i  p  e          .. 

too    GtK-thnarlnd)  gfd4pc 

too    Do.,3|pc 

too    dt.Souih'n  A  We>t'n4  pv 
Dabantnra  Btocfct. 

—  Balfaat  *  Co.  Down,  4  p  e 

—  Baliaa«*Nth'nCoa.4pe 

—  Cork  and  Bandon,  4  p  C 

—  Do.,  4lpo 

—  Dnblln  A  W1cklow4pc    .. 

—  Do..4tpe 

—  Ot.  Northern  (Ireland)  4  p  i 

—  Do,4Jpe 

—  et.Narth'nAVaat'n4ipe 

—  Gt.South'n  ,»  Waat'n.  4  i>i- 

—  L'derry  ft  Ennlsklllen  5  p  e 

—  Midland  it.  We«'n.4  PC 

—  Do.,4ipe 

—  WaMrfd«Ltnierick4ne 
««iy»^»l^«»|j^^^  Dabant. 

Ballast  Office  Deb.,£92  6s  2d,  4  p  e 
City  Deb  of  £92  6s  M. 4 pe 
Dab.  Port  *  Docks.  4J  p  e 
fiSiS)  fUttam.<k  Paai.ILDraln.4pe 
Oo.    Defd.of£M6sid4p« 
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•  Shares  not  f  ally  paid  an  are  giren  in  /lulia.         t  x  d 
BAnk  Rats— or  niscoont— 6)  oar  cane  6tU  Norember,  137*. 
Of  Deposit— 1  per  cent..  10th  April,  1879. 
Kama  Days  -January  26tb,  and  February  14th,  1882. 
Aceoant  Days— January  27th,  and  February  19th,  1882. 
Bnataaaa  oaamaneea  at  1 10  p.m. 


BoUomj/'M  Ointment  and  Pills.— Vev  persons  are  so  faroured  by  cir- 
eunntanees.  or  so  fortifled  by  nature,  as  to  enable  them  to  pass  unseathed 
the  sore  trials  of  an  inclement  .leason.  With  catarrhs,  coughs,  and 
tnfluenxas  everywhere  abounding,  It  should  be  untTenally  known  tliat 
Holloway's  Ointment,  diligently  rubbed  upon  the  chest,  checks  the 
wont  aasanlts  of  these  maladies,  and  securely  wards  off  more  grave  and 
dangerous  diseases  of  the  throat  and  lungs.  The  truth  of  this  assertion 
most  remain  nn^nc'stioned  In  the  face  of  thousands  of  unimpeachable 
UtisK  witnesses,  who  bare  personally  derived  the  utmost  poaalble 
beneSts  from  th]>  treatment  when  their  present  suffiirlngs  were  appal- 
ling, and  their  future  prospects  most  dlsbeaitening.  Koth  remedies 
set  admirably  together. 


BIETHS,  MAtS^A&M.taP  DEATHS. 

UAKKIAQE8. 

ACTON  and  MAY- January  18,  at  St  8ta|]iien'a  Chareh,  ta  the 
Provost  of  Trinity  College,  aaaistad  by  tiie  Dean  of  Kilmaoduatn  and 
the  Bev.  L.  B.  Weldon,  T.  H.  E.  Acton  (Royal  Artillery),  eldest 
son  of  WllUafn  Acton,  of  Brookvllle,  County  Dublin,  to  ullvia  C.  J„ 
eldest  daughter  of  the  Right  Hon.  G.  A.  C.  Hay,  Chief  JusHoe  of 
Itvbnd. 

HANRAHAN  and  QUIN— January  17,  at  the  Cathedral,  Uarlborough- 
street  by  the  Most  Rev.  Dr.  Donnelly,  Bishop  of  Clog^r,  James 
William  Hanrahan,  Esq.,  Clerk  of  the  Crown  and  Peace,  County 
Fermanagh,  to  Agnes,  daughter  of  John  <4aln,  Eiq.,  D.li.,  UmeriMi. 

DEATHS 

FITZOEBALD— JUMry  IT,  at  her  reeidence,  Bodeastreet  of  acute 
bimichitta,  Aime  Elisabeth,  relict  of  the  late  John  Fitzgerald,  Esq., 
banteter-«t4aw,  of  Caatleblayney,  County  Monagliaii,  and  Deamood 
Villa,  KUkee,  County  Clare. 

ICOOVEBN— January  8,  at  the  Adelaide  Hospital,  Fanny,  danghter 
of  Thomas  M'Oovem,  Esq.,  soUeitor,  College  Oreen,  and  Ivy  Lodge, 
Ballybraak,  gmiMaaghter  of  the  late  George  Varaon,  Esq.,  soUoltar, 
of  this  citr.  m  bar  2»lta;ear. 

O'OBADT— Januan  18,  at  his  residence,  Whitworth-place.  Drumcon- 
dra,  Thomaa  K.  (TOrady,  Eaq ,  late  (japtaln  eist  Regiment  son  of 
the  htte  John  0'6ndy>  K"l->  barristar-»t.law,  TtpiieMlown  Boon, 
Coan^Cock. 

FUNERAL   REQUISITES   OF   EVERY 
DESCRIPTION. 


49,     WALLER,     50, 
DENZILLE-STREET. 


3:7 


PUBLIC  NOTICES: 
LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
GONDCCTED  IIY 

MB.  THOMAS  DEAN£, 

17,  DALE-STREEl'  (near  the  Exchangt), 

Twenty-Are  Yeaura'  varied  Police  and  Sociai.  sxperieaae. 

Efficient  StaO. 

MODERATE     CHAHQB8. 
Keferencea. 

SSTABLiaBED  1876.  167 

tok.es       brothers, 

POBLIC  ACCOaSTANTS  AWD  AUDITORS, 

LONDON  AND  LANOABUIRB  INSDBAMCE  CHAMBBBS, 

ii,    WESTMUUELANU. STREET, 

DUBLIN.  tax 


c 


ROWLEY,     HUMPHRIES     &     CO., 

POBLK  ACCOONTAStB  AtTO  AConoSA, 
78,  DAME-STREET,  late  of  11,   Essex  Budoi, 
Are  engaged  in  all  Matters  o<  Aooomts  in  Chancery,  Bankruptcy, 
Partnership  Accounts  Ac.,  Ac.  tto 


N. 


PETERSON         &         SON, 

PUBUC  AOOOl/ATAXTS  ASJ»  AnOITORS. 

LiVUPOOL  aHD  LOMBOII  CBMaiM, 

1,    FOSTER-PLACE,    CO  LL  EGE-OB  BE  N, 

DDBLIH.  813 


u 


OUSES     TO     BE     LET     OR     SOLD. 

Lists  on  application  free  of  charge. 

Mo  charge  for  placing  Houses  on  our  Books. 

Inventories  taken  on  behalf  of  Tenant  and  Landlord. 

Auctioni  coodvcted. 

Rents  collected  on  reasonable  terms. 

Mor^ages  proiuiAly  negotiated. 

GRAHAM    AND    CO., 
Houa*  ixo  Laud  Aoaan, 
202,  GREAT  BBDNSWICK-8T&EBT,  DUBLIN.       198 

DW.       CARROLL, 
a     44,  LOVER  BACKVILLE-STREET,  DUBLIN, 
Wlsitea  to  call  attention  to  his  large 
STOCK    OF    NOTEPAPER8    AND    ENVELOPES, 
Direct  in  every  instance  from  the  Makers 
They  are  Bold  to  the  PuUio  at  Wholesale  Prioes. 

His  large  Stock  of 

LEATHER       GOODS, 

Caocrislog  Bag^  Fuiwa,   Wallets,  Ftocket  Books,  MetalUo  Memo- 

nuulum  Books,  Blotters,  Writing  Cases, 

With  every  article  connected  with  Stationery, 

Are  Sold  much  nndsr  usual  ciiargeA  193 
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LAW  BOOKS  PUBLISHED  BY  I.  MAXTOL  &  SON, 

8,  BELL  YARD.  TEMPLE  BAR,  LONDON,  W.C. 


eth  Edition,  poat  Sro,  price  Ite,  eloUi. 

HAYNES'  OUTLmES  of  EQUITY;  being  a 
Serlet  of  Elementary  Lectorei  on  Equity  Jurlidlction  dellTered 
at  the  requeat  of  the  Inoorporated  Law  Soctety,  with  Supiilainentary 
L«otu?M  on  oertaln  Doctrinet  of  Equity,  and  ObMrratloni  on  ^e 
Defence  of  Pureliaae  for  Valuable  Conalderatian  without  Notice.  By 
Fbuvan  Olivkb  Hatkes,  of  Lincoln's-Inn,  Barrl«ter-at-Law,  and  late 
Fellow  of  Caliu  College,  Cdtaibridge. . 

BUt  Edltian,  |>rkM  £1  lU  6d ,  doth. 

BROOM'S  COMMENTARIES  on  the  COMMON 
I,AW.  Dedgned  ai  introduotory  to  it*  atudy.  By  Hiedxiit 
BsovM,  LUPm  B«rriiteF-at-JUiw.  late  f  mieiKir  oi  Commoa  Las  to 
the  Inm  of  Oottrt. . 

Sth  Edition,  8vo,  jirlce  £1  111.  ti.,  doth. 

©ROOM'S  SEIJECTION  of  LEGAL  MAXIMS. 

In  1  Tol.  era,  i«ioo  £1  11a,  6d.,  cloth. 

BROOM'S  LEADING  CASES  of  CONSTITU- 
TIONAL LAW.  Viewed  In  Eolation  to  Common  Law,  and 
Exemplifled  by  Caiea.  By  Hkkbsrt  Bboom,  LUD.,  Barriater-at- 
Law,  late  Froiesaor  of  Common  Law  to  the  Inns  of  Court 

2Bd  Edition,  crown  Sro,  price  68.,  doth, 

BROOM'S  PHILOSOPHY  of  LAW ;  being  Notes 
of  Lectwca  dellTered  U  the  Inner  Temple  Hall  durio(13  yean 
(ISSS-ISTS).  Adapted  for  Studenta  and  the  Public.  By  Hkkbekt 
Bboom,  LLD.,  late  Protewir  of  Common  Law  to  the  Inna  of  Court. 

Royal  Sro,  price  ISa,  dotti. 

WESTLAKE  on  PRIVATE  INTERNATIONAL 
LAW.  A  Treatise  on  Private  International  Law,  with  princi- 
pal Beference  to  iia  Practice  In  England;  being  in  lieu  of  a  8nd 
Edition  of  the  Work  publlahed  in  1858.  By.  Johh  Wibtlake,  a.C., 
late  Fellow  ot  Tria  ColL,  Cambridge;  Hon.  LL.D.,  Edin. ;  Member 
of  the  Institute  ot  International  Law.  ^ 

7th  Edition,  2  vola,  royal  Svo,  price  £3  ISa.,  doth. 

TAYLOR'S  LAW  of  EVIDENCE.  A  Treatise  on 
the  Law  ot  Evidence,  as  administered  In  EngUnd  and  Ireland, 
with  Illuatratlom  from  the  American  and  other  Voreign  Lawa.  By 
loan  PiTr-TATtos,  Eaq.,  Judge  of  the  County  Courts  tor  Lambeth, 
Greenwich,  and  Woolnlcli. 

Lately  published,  crown  Svo,  price  7a  Sd.,  cloth 

pABABE  on   INTERPLEADER  and  ATTACH- 

yj  MENT  of  DEBTS.  The  Law  and  Practice  of  Interpleader, 
and  the  Law  and  Practice  of  the  Attaebment  of  Debts  in  the  High 
Court  of  Justice  and  the  County  Courta,  together  with  Foruisof  the 
Summonses,  Orders,  Aflldarlis,  Ac.  used  therein.  Ky  M.  Cabaiik,  of 
the  Inner  Temple,  Barrlater-at-Law. 

Crown  Svo,  price  14s.,  cloth. 

FLOOD  on  LIBEL  and  SLANDER.  A  ConclBC 
and  Practical  Treatise  on  the  Law  concerning  Lll>el  and  Slander, 
cMefly  in  regard  to  the  Defamation  of  Individuala  By  John  C.  H. 
Flood,  of  ttw  Middle  Temple,  Esq ,  Barrister^t-Law. 

"  Few  ot  his  statements  are  not  supported  bjr  authority,  and  Chaptera 
XL  and  XII.  give  a  very  useful  dig»t  of  the  practit-e  In  both  dvil  and 
criminal  cases.  The  index  is  very  full.  On  the  whole,  we  can  say 
tliat  the  author  has  produced  a  useful  summary  of  the  law  relating  to 
libel  and  slander."— £aw  Timet. 

Sth  Edition,  In  t  vols.,  royal  Svo,  price  £8  ISa.,  doth. 

WHITE  and  TUDOR'S  LEADING  CASES  IN 
ECiCITT.  A  Selection  of  Leading  Caaea  in  Equity,  with 
Notea.  In  1  vela.  Vol.  I.— By  FSEDERiCKTaoSAS  White  and  Owis 
Davirb  TunoR,  Esqra.,  of  the  Middle  Temple,  Barristers-at-Law. 
Vol  II.— By  OwKJf  Davies  Tudor,  Esq.,  ot  the  Middle  Temple,  Bar- 
riatcr.«t-Law. 


Now  complete,  in  S  vola.,  royal  Sro,  £13  4a  6d.,  clotk 

DAVIDSON'S  PRECEDENTS  in  CONVEYANC- 
ING. PrecedenU  and  Korma  in  Conveyandng,  with  an  Intro- 
duction and  Ffaetloal  Notea.  By  Charles  Datidsox,  Esq.,  Tbdxas 
Cooke  Whiomt,  Kaq.,  the  late  J.  Walev,  Esq.,  T.  Kbt,  Esq,,  M.  O. 
Davidbob,  Esq.,  J.  XniLAT  Dablkt,  Esq.— all  of  Lincoln's-Inn,  Bar- 
riatera-at-Law. 

8yMP»U  <tf  U>t  CmtatU. 
Yd.  L-4th  Edition,  1874,  pri4e  £1  I2a     General  and  Particular 
Rcdtals-OperaUTe  and  Miicellaneous  Forms  and  Condi- 
tions of  Sale. 
IL    Part  1.— 4th  Edition,  1877,  price  £1  12s.    Agreements  and 

Conveyances  on  Sales. 
„      Fai«2.-4tbS<Ulian,ISSl.  pi4ae£i  14s.    Martgafea. 
IIL-3rd  Edition,  1873,  price  £2  12a  6d.    Parts  1  and  2.— Settle. 

menta. 
IV.— Srd  Edition,  1880,  price  £1  12a.    Wills  and  Appointments  ot 

NewTnistees. 
V.    Fart  I.— 3k1  Edition.  1876,  price  £1  8s.     Agreements  for 

Leaaea,  Precedents  of  Leasea 
„    Part  2.— Srd  Edition,  1878,  price  £1  12s.    Prwoedenta  of  Parti- 
tions, Ezehangea,   Annuity  Deeds,  Releases,  Indemnity 
Deeds,  Bonds,  i^rtnerstiip  Deeds,  Composition  Deeds, 
and  BIlMellaneous  Deeds. 

Sth  Edition,  in  2  vols,  royal  Sro,  price  £3  Ua.,  doth. 

OMITH'S    LEADING    CASES.      A  Selection    of 

O  Leading  Caaea  In  various  Branches  of  the  I.aw,  with  Notes.  Srd 
and  4th  Editions.  By  Sir  Janes  Shaw  Willis,  of  the  InnerTemple. 
late  one  of  the  Judges  of  Her  Majesty's  Court  of  Common  Pleas:  and 
Sir  Hexrt  Sinokr  Keatiko,  of  the  Inner  Temple,  lata  one  of  tto 
Judges  of  Her  Majesty's  Court  ot  Common  Pleas.  8tb  Edition.  By 
R.  Hens  CoLLixsand  R.  G.  Arbutiisot,  Esqrs.,  Barristets-at-Law. 

4th  Edition,  2  vols ,  royal  Svo,  price  £3  ISa.,  doth. 

T  INDLEY'S  (SiB  N.)  LAW  of  PARNERSHIP. 

XJ  A  Treatise  on  the  Law  ot  Partnership,  Induding  its  applications 
to  Jdnt  Stock  and  other  Cooipaniea  By  U>e  Right  Uoa  Uir  Nath.i- 
HIBI.  Libduci,  on*  of  the  Judges  of  Her  Majesty's  High  Court  of 
Apual 

7th  Edition,  royal  Svo,  price  £1  18a.,  dotlL 

LEWIN'S  (THOS.)  LAW  of  TRUSTS.  A  Prac- 
tlcJl  Treatise  on  the  Law  of  Tmsta.  7th  Edition.  By  F.  A. 
Lcn-ix  ^.,  of  Lincoln's-Inn,  Barrister-at-Law,  and  late  Fellow  of 
Caiua  College,  Cambridge. 


BOOKS  IN  TBE  PRESS. 

THE  CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 
Will  be  published  early  In  February,  1882,  the  12th  Edition. 

DAVIDSON'S  CONCISE  PRECEDENTS  IN 
CONVEYANCING.  Adapted  to  the  Conveyandng  and  Law 
of  Property  Act,  1881,  with  Practiiial  Notes  and  Observationa  on  the 
Act,    By  M.  G.  Davidsos.  Esq.,  of  Llnooln'a-Inn,  liarrister-at-Law. 

In  the  Press,  and  will  be  published  shortly. 

KEY  and  ELPIIINSTONE'S  COMPENDIUM  of 
PRECEDENTS  and  FORMS  in  CONVEYANCING.  Com- 
prising the  Forms  requiied  in  Osdinary  Praclioa,  with  Practieal  Notes. 
Second  Edition.  Revised  throughout  and  adapted  to  the  Conreyane- 
ing  and  Law  of  Property  Act,  1881,  with  considerabie  addittoos.  By 
TH01I.U  Kev  and  U.  W,  Elthixsiobb,  both  of  Lincoln's-Inn,  Ksqi  a, 
Barristers-at-Law. 

Shortly  will  be  Published,  in  I  vol.,  Svo,  of  nearly  800  pages,  pi  ice  Us. 
For  Cash,  remitted  with  Order.  12s.,  cloth. 

'PHE  ANNUAL  CHANCERY  PRACTICE;  being 

I  a  CoIlectJou  of  the  SUtutea,  Orders,  and  Rules  reUting  to  the 
General  Practice,  Pi-ocedure,  aiul  Juriwiiction  of  the  Chanocr}'  Dtvt- 
ston  of  the  High  Court  of  Justice,  and  on  Appeal  therefrom  to  the 
Court  of  Appeal.  With  Copious  Notes,  Fomu,  dec.  By.  Tuouaa 
SxoTV,  M.A.,  of  the  Inner  Templa,  Kaq^  Bargjeto  et  Law  %  and 
UuRKKT  WiKSTANLET,  of  LinoolnVfmu  Esq.,  Barrist»*«t'Lftw ; 
Authors  of  the  "  Lancaster  Chancery  PTMtlM.*' 


W.  MAXWELL  &  SON,  Law  Publishers  and  Booksellers, 

8,    BELL   YAKD,    TEMPLE    BAR,    LONDON,    W.C. 

Facing  tbe  Gateway  on  the  Eaiitem  Side  of  the  ROYAL  COURTS  OF  JUSTICE. 
Catalogue  of  Standard  Works  and  Reports  Post  Free  on  application. 
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NOW  READY,  cr.  8vo,  108  pp^  price  2».  6<i;  /nferfcaoerf,  3».  6rf. 

THE  CONVEYANCING  AND  UW  OF  PROPERTY  ACT,  1881; 

TO  'WHICH   IS   ADDED 

THE  SOLICITORS'  REMUNERATION  ACT,  1881. 

WITH  COMPLETE  INDEX. 


DUBLIN:   JOHN  FALCONER,  53,   UPPER  SACKVILLE-STREET, 

And  all  Booksellers. 


PUBLICATIONS: 


Sow  rea4Vi  Part  /.,  FourUt  Edition,  royal  l2itio,  price  24i.,  chtii. 

BULLEN  and  LEAKE'S  PRECEDENTS 
<rf  PLBADIHes,  with  Notes  and  Ralw  nUtiiig  to  FleiKllng. 
Fourth  Edition.  Rerbed  and  adapted  to  the  preaent  Practice  in  the 
Queen's  Bench  Divlilon  of  the  High  Court  of  Jiutice.  By  Tiiovas  J. 
Bulls:!,  Eaq.,  Special  Pleader,  and  CmiLDoDD,  Ka4.,Barriater-at-Law. 

Contains -(I)  Inlnidactory  Notes  on  Pleading;  (3)  Forms  of  State- 
nientsof  Claim  In  Actions  on  Contracts  and  Torta,  with  Notes  relating 
thcrela 

ThU  dan,  Su-th  Editi(M,/itriher  ittSui  and  mlaited, 
royal  \imo,  priet  7t.  fid,  (MIt. 

HARRIS'  HINTS  on  ADVOCACY.     Conduct  of 
Cases.  Civil  and  Criminal,  Claaaea  of  Witnesses,  and  Suggestions 
for  CrtMs-Exaratidng  them.    By  Ricoabd  BAsnu,  Esq.,  Barrister^t- 

IjMW.  I 

"  Knit  of  good  SCUM  and  just  olaemtion.  A  very  complete  Manua 
of  the  AdTocate's  Art  in  Trial  by  Jury."— &/trftors°  JownuO, 

Read]/  next  Ktek,  in  d^mo  800,  m-tce  ?0<.,  cloth. 

SMITH'S  PRINCIPLES  of  EQUITY.  A  Practical 
Kxposition  of  the  Principles  of  Kquity,  Illustrated  by  the  Load- 
ing Oedainns  thereon.  For  Students  and  Practitioner*.  ByH.  Avniul 
San-H,  H.A.,  LL.B.,  Esq,  Barrister<4t-I.aw. 

J\tit  jmblUhei,  demy  8ro,  price  it,  Cd.,  clotfu 

CHEARWOOD'S  PERSONAL  PROPERTY.    A 

^^  Concise  Abridgment  of  the  Law  of  Personal  Propoi-ty.  Showing 
Analytically  Its  Branches  and  the  Titles  by  which  it  is  Ucld.  By 
JorjKPH  A.  SUBARwooD,  Esq.,  Barristcr-at-Law,  Author  of  a  **  Condso 
Abridgment  of  the  Law  of  Real  Property,"  Ac. 

Cataioguet  gratis  on  appticattoit. 
8TKVKN8  A  SONS,  119.  OBANCEBY-LANE,  LO;<DOW.    715 

Seadf  TM4  £ay,  price  la,  pott  fret. 

A  CONCISE  EXPOSITION  of  the  NEW  CON- 
VKYAMCINGACT:  with Pnctieal  H hits.    By  A.  UnDIUHUL, 
LUD.,  Baniatetvat-Law. 

Londoa:  RiraMim  Ams,  Law  Boefcaailer, 
Lineoln's-inn-gate,  Carey-street,  w.C. II 

JTifiM  year    So*  rtady. 

I?ASON'S  ALMANAC   for   IRELAND   for   1882. 
J    It  eontaiiis  th«  foHawing  additional  features :  -  A  Table  of  Judi- 
cially lud  Bants,  with  summary  of  remits— The  Census  of  1881— 
Nationd  rinancct  Igai  to  ISgl-Snmmaiy  of  Irish  Land  Act-Thirty 
Y«an'  Prio««f  Agrioaltoral  Prodoea  in  Ireland,  Jsc,  Ac. 
Price  U;  hafflmmd,  U.  Sd. 

DtmuN:  v.  B.  SMITH  A  SON. 
toXDom  SIMPKIW,  MARSHALL  &  CO. 

NEXT-OF-KIN.— £77,1100,000  UNCLAIMED.  A 
KBOUTEtt  (l«8i  Edition)  containing  the  names  of  41.000  per 
sons  wbo  bavtt  bam  advertised  for  to  claim  property  and  money  since 
1700.  pott  free  2s.  Id.— F.  B.  Docoal  A  Co.,  87,  btrand.  London.    176 


PUBLIC  NOTICES: 


HIGH  CLASS  TAILORING. 

MODERATE  PRICES. 

SUCHE~&    RUDD, 

6,  LOWER  ABBEY-ST., 
DUBLIN. 


J(7(iter  Stock  Comithle. 


W9 


PUBLIC    NOTICES: 


ADVERTISEMENTS  RECEIVED  FOR 
INSERTION  in  the  ■■  Gazettk,"  "  Tixia,"  and  all  other  London 
and  Provincial  newspapers,  at  the  official  rates.  Prompt  insertion 
guaranteed.  Printed  Oasette  Card,  showing  days  of  publication,  ao4 
late  fees  payable,  also  a  scale  of  charges  for  legal  adrertlaementa  In  Uie 
principal  London  newspapers  fl-«e  on  upllcation.  Legal  documents 
stamped.  Bills  of  Sale  registered.  Tiie  SoUeitors'  AdTerttemens 
Office  and  Agency,  Portaigal  Chambers,  IM,  Fleet-Street,  London, 
Proprietor,  CHARLES  TAYLER.  236 

THE  LAWYER'S  PATENT 

"STOUT  BUFF"   COPYING  PAPER. 

49-  Waterhakk— THE  ROYAL  ARMS  -^ 

BEAMS,  St.;  BOOKS,  it. 

COPIES  ANY  INK  LONG  AFTER  WRITING. 

Vety  ttrotu/  and  rubittmtial— suitable  fur  Copying  Deeds,  ^. 

SOLD    BY    ALL    STATIONERS. 

WHITEHEAD,  MORRIS,  A  LOWE,  167,  Fexcbcbch-st.,  Loudon. 

TO  THE  OENTLEnEN  OF  THE  LEGAL 
PROFESSION. 

Q  p.  FITZPATRICK  wishes  to  inform  the  Solicitors 

Ot  of  Ireland  that  he  la  a  Licensed  Valuator  of  Diamonds,  Jewelleiy, 
Silver  Plate,  Pearl  Ornaments,  Ac,  for  Peobati  and  Fahilt  Divisiox, 
and  trusts  from  his  long  experience  and  practical  knowledge  to  merit 

a  share  of  thdr  patronage.  

III,  GRAFTON-STREET  (Oppodte  the  Provost's). 

Late  of  WATKcnnon  A  Co.'&  247 

ESTABLISHED  Igjl. 

BIRKBECK  BAN    K._ 

Southampton  Buildings.  Chanoety  Lane. 

Current  Accounts  opened  according  to  the  usual  practice  of  other 
Bankers,  and  Interest  allowed  on  the  raiolroura  monthly  balances  when 
not  drawn  below  jC2fi.    No  commission  charged  for  keeping  Accounts 

The  Bank  also  receives  money  on  Deposit  at  Three  percent.  Interest, 
repayable  on  demand. 

The  Bank  nnderukes  for  Us  Customers,  free  of  charge,  the  custody 
of  Deeds,  Writings,  and  other  Seearitiea  and  ValuaMes;  the  collection 
of  Bills  of  .Exchanvs,  DLvldenda,  and  Coupons;  and  the  purchase  and 
sale  of  Stocks  and  Shares. 

Letters  of  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  RAVEMSOEOFT,  Manager. 

3If(  Uareh,  1880.  813 

TBI  BWSBKCK  BCILDIXO  SOCISTT'S  ASXnAL  RlCIIPTS   UCEKO 

FOCB  MiLLiom. 

How  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  Immediate  possession  and  no 
rent  to  pay.    Apply  at  the  office  of  Um  Bibkbeck  Boiuiiae  Socikti. 

now  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PER  MONTH,  with  immediate 
possession,  either  for  building  or  gardening  purp«8cs.  Apply  at  the 
offict  ottheBiKKBxeK  Fbbbhou)  LaMoEociinr. 

A  Pamphlet,  with  biO  particulars,  on  application. 

FRANCIS  RAVENSCROKT,  Manager. 
SouthamptOD  Buildisgi,  Chancery  Lane.  823 

\\7  ANTED— Waste  Paper,  Old  Account  Books,  Old 

II  Lead.  zinc.  Tailors' Cuttings.  Printing  Shavings.  A  quantity 
of  Newspapers  and  Brown  Lapping  Paper  always  In  stock,  cold  br  the 
pound orcwt.,  at 7,  Britain-lane.  Address— PATRICK  UANRATTV, 
a,  Fisbbb's-lare.  97S 
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PUBLIC  NOTICES: 


CATALOGUE  OF  JUDICATURE  AND  COUNTY 
COURTS  FORMS. 


FORMS  UNDER  THE  JUDICATURE  ACT. 


Writ  of  Summons  .. 

Writ  of  Smnmoiu  on  Bill  of  Exchange 

Wrltof  8amin«i»-R«nt .. 

Writ  of  Serrice  out  of  Juiiidiction 

Memorandum  of  Appearance        ..  ..  .. 

Notice  to  Limit  Detoice  as  required  hy  Order  XI.,  9 

Notice  of  Trial 

Statement  of  Claim  ..  .. 

Statement  of  Defence      „  ..  ..  .. 

Affidavit  a*  to  Document  ,.  ..  .. 

AfUdaTlt  o(  Debt 

AfHdftTit  of  Serrice  of  Writ  of  Summona   ..  „ 

Affldarlt  Senriee,  Rent  or  Uverboldlng       ,, 
AlBdavita  of  Traoamiaatan  o(  Writ  of  Summons  and 

of  Order  to  SubsUtute  .. 
AffldaTit  In  confonnltj  vith  Genera!  Order  of  STth 

Deoember,  1881  ..  ..  ., 

Order    „  „ 

JUDICATURE  PAPEB— Per  Qnire,  la  Od.;  per  Ream,  ISs. 
BRIKFIMG  PAPER— Per  Quire,  9d.;  per  Ream,  13s  fid. 


Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 

Id. 

Id. 
Id. 


FORMS  UNDER  COUNTY  OFFICERS  AND 
COURTS  ACT. 


3.  Civil  BUI  Ejectment      ..  Id. 

4.  CMI  Bill  Ejectment  for 

the  reooTery  of  the 
possearion  of  Landa  under 
a  claim  of  title  under  14 
A  IS  Via,  cap,  (7,  sec. 
79,  as  amended  by  the 
40  A  41  Vic,  cap.  6U,  sec 
63 Id. 

5.  Title    JariadicUon  — CiTil 

Bill  Ejectment  on  the 
Title         Id. 

6.  CiTil  Bill    Ejectment  for 

Overholding  ..Id. 

13.  CItU  Bia  Frooesi  in  Re- 

plevin ..         ..  Id. 

14.  Ordinary  Decree  ..  ..  Id. 
It.  Decree  bjr  Inatalraents  ..  Id. 
I&  Decree   for   Recovery   of 

Lands        Id. 

18.  Decree  in  Ejectment  for 
Non-payment  of  Rent  ..  Id. 

30.  Ordinal  y  Dismiss  ..  Id. 

'•IL  Ejectment  DismlM  ..  Id. 

31  AfHdavlt  or  AffirmaUon  of 
Default  fay  Instalments     Id. 

33.  Affidavit  or  AfRrmatlon  of 
Renewal Id. 

33.  Notice  to  Renew  a  Decree, 
or  Dismiss,  Afilrmance, 
or  Reversal         ..         ..  Id. 

'•'ik  Renewal  on  Notice  ..   Id. 

43.  Recognisance  on  the  De- 
fendant's Appealing  from 
a  Decx«e;  or  on  the 
Plaintiff's  Appealingfrom 
a  Decree  or  Dismiss     . .  Id. 


47. 


80. 
81. 

83. 

84. 

88. 
110. 

III. 

III. 


Certlfloate  of  the  Clerk 
of  the  Peace  as  to  the 
Lodgment  of  Money  by 
•  Defendant  or  Rent 
and  Costs  in  a  Civil  Bill 
Ejectment  Case  „  Id. 
Order  of  Replevin  „  Id. 
Committal  under  the 
Debtors  Act  (Ireland), 
1872  Id. 

Summons  In  Chamber  ,.  Id 

Notice  toCredttortoprove 
Us  Claim  „        ..  Id. 

Notice  to  Creditor  of 
Allowance  of  Cli^    ..  Id. 

Notice  that  the  Clerk  of 
the  Peace's  Certificate 
may  be  inspected         „  Id. 

Summons  for  Witness  ..  Id. 

Certificate  of  Clerk  of  the 
Peace  in  case  of  Money   Id. 

Cenlflcate  in  case  of 
Transfer  of  Stock       ..  Id. 

Notice  of  Payment  into 
P.  Oflee  Sav  ngs  Bank, 
or  Transfer  of  Stock  or 
Deposit  of  Security     ..  Id. 

Affidavit  to  obtain  a 
Decree  by  Dehult      ..  Id. 

Form  of  Notice  to  be 
served  upon  the  Defend- 
ant with  the  Civil  Bill 
Process  where  the  Plain- 
till  seeks  a  Decnee  by 
Default Id 


J.  FALCONER,  63,  UPPER  SACKVILLE-ST..  DUBLIN. 


PATENT  OFFICE,  DUBLIN. 

I    K.  FAHIE  &  SON,  Consulting  Engineers  and 

' '  •  Patent  Agents,  i,  Naaaan-street.  Dublin,  and  323,  High  Holbom. 
I.Andon,  transact  every  deaoriptlon  of  businsss  relating  to  Patents  for 
Inventions,  Registration  of  Designs,  Copyrights,  and  Trade  Marks. 
Authors  of  "  Hand-book  on  British  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  &c.,  to  be  had  on  application,  price 
Sixpence.  3^ 

WATCHES.— JEWELLERY._Before  you  buy  a 
watch  or  jewellery,  send  for  the  Midland  Counties  Watch 
Company's  Catalogue,  beautifully  illustrated  with  over  MO  copper-plate 
engravings,  and  sent  gralU  and  pott  free  on  appHeation.  Address— S. 
UissEV,  Manager,  Vfse-strcet,  Birmingham.  isi 


PUBLIC  NOTICES: 


THE 


SIMPLEX 


PRINTER 


win  take  SO  or  more  Copies  of  any  Writing  or  Drawing  In  'Violet, 
Green,  Blue-Black,  or  Red.  in  ten  minutes,  and,  tmlike  the  great 
number  of  "  Graphs"  now  before  the  Public,  It  does  not  require  wash- 
ing or  remalting,  but  when  the  desired  number  of  copies  have  been 
taken  the  remaining  ink  will  sink  into  the  plate,  leaving  the  surface 
clear  and  ready  for  another.  It  Is  clean  In  use,  and.  having  a  raised 
level  surface,  presents  a  groat  advantage  for  using  roller  and  allowing 
a  copy  to  be  taken  in  the  copying  book. 

Prloes-8vo,  ta;  4ta,  9s.;  cap.  11a  ;  folio,  ICa 

GERRARD  BROTHERS, 

AGENTS    FOR   THE   SIMPLEX   PRINTER, 

37,  STEFHGN'S-GREEN,  DUBLIN.  i88 


INSURANCES: 


T  ONDON     GUARANTEE     AND     ACCIDENT 

Li  CO.,  LIMITED. 

SECURITY,     *0. 
RECBIVERS  IN  CHANCERY. 
The  Bonds  of  this  Company  are  now  accepted  as  Security  for 
Receivers  in  Cbaneery.  as  provided  by  the  Rules  under  the  new 
Judioature  Act.    For  parttouiars  apply  to  the  Manager— 

39.  DAME-STHKET.  DUBLIN.  959 

THE  GUARANTEE  SOCIETY  OP  LONDON, 

1      Empowered  In  Spooial  Aet  of  Parliament — Session  of  lK4t, 

For  providing  Secnritv  for  Parties  in  Situations  of  Trust. 

WM.  G.  DU  BEDAT  A  SONS  (Agents  for  Ireland, 

.\lso  Agents  to  the  Liverpool.  London,  and  Globe  Fire  and  Life 

Insuranoe  Company). 

Government  ^toek  and  Sharebrokan. 

1  and  a.  FOSTER-PLACE.   DUBLIN.  S12 


'HE 


EDINBURGH    LIFE    ASSURANCE 

COMPANY, 

EnASLISHKD  1823 

(Being  the  oldest  Life  OfBce  but  one  in  Scotland). 


Assurances  in  force  at  31st  March,  I88I, 
Income  at  that  date, 
Aooumlatad  Funds  over, 


£«,00«,0(X) 

£943,146 

£l,7i9,8U 


frofceiia  completed  before  31st  March  next  will  rank  for  Four 
Years  Bonus  at  the  next  division. 

The  N  ew  Terminable  Premium  Flan  at  whole  Life  Sates  is  explained 
in  a  Special  Prospectus,  vrfalch  can  be  had  on  application  to  - 
WILLIAM  B.  MARTIN,  Res.  SecreUry, 

95,  Upper  BackviUe-stroet,  Dublin. 

MONEY:  ~ 

IRISH      CIVIL      SERVICE 

I-  PERMANENT 

BUILDING    SOCIETY, 

a.    LOWER    SACKVILLE-STREET, -DUIiLIN. 
Freaident-ALEXANDER  PARKER,  Esq.,  J.P. 

The  Uirectorslnvlteattention  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantages  are  offered  In  assisting  persons 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  Incumbrances, 
*e. 

ne  Stcielif  hmt  already  adtaneed  over  Bight  Hundred  and  Fifly 
Tlioutani  Potmdt  SUrHng  on  Mortgage. 

DEPOSIT    DEPARTMENT 

The  present  rate  of  Intarett  allowed  on  Deposit  Receipts  Is  3  per 
cent,  per  annum. 

Current  aceotmts  opened  and  cheque  books  supplied. 
-  Interest  allowed  on  the  minlmnm  monthly  balance. 

Deposit  Bonds  and  Deposit  Notes  are  issued  for  sums  not  leas  than 
£100,  repayable  at  such  periods  as  may  be  derircd— not  less  than  one 
year  -with  half-yeaily  coupons  for  interest  attached.  The  rates  of 
interest  will  be  3|  per  cent  when  taken  for  one  year,  and  4  per  cent, 
for  two  or  more  years. 

Depositors  have  the  following  guarantees,  via.:- 

n*  entire  fundt  mutl,  under  lite  Ad  vf  rarliamml,  It  i»teit4d  oa 
rnor^o^e  of  freehold  or  leaeehold  property. 

The  total  amount  recoivable  on  deposit  it  limited  by  the  Aet  to  f  iro- 
thtrdt  of  the  balance  due  to  the  Society  en  ilt  mortgat/et. 

ProspectuB  and  every  information  may  be  had  free  of  expense,  on 
application  to 

ALFRED  H.  MERCER.  Secretar}'. 

954  S9.  Lower  SackvUle«reet,  Dublin. 


£10 

TO 

£1,000 


'  IN  STOCKS  and  SHARES  often  yield  returns  five 
to  ten  times  the  amount  Invested  In  as  many  day.i. 
Two  UaERRiNO  Bulks  for  success,  In  Explanatory 
Book,  sent  free. 

Address  GEO.  EVANS  «  CO.,  Brokers,  Graham 
House,  Old  Broad-street,  London.  139 
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SATURDAY,  JANUARY  28,  1882. 


No.  783 


CONTRACTS  BETWEEN  YENDOBS  AND  PUB- 
GHASBB8  WITHIN  THE  STATUTE  OF  FRAUDS. 

"  I  RBOARD  this  case  as  one  of  considerable  importance, 
and  I  think  that  it  has  properly  been  considered  with 
great  care,  because  many  former  decisions  both  on  the 
4th  and  the  17th  itoction  (of  the  Statute  of  Frauds) 
betray  great  confnsion  of  thought  on  the  part  of  learned 
judges.  So  remarked  the  late  Lord  Justice  Lush  in 
Skardlow  t.  CotteriU,  on  appeal,  which  we  find  reported 
in  the  Law  Timet  of  the  1.4  th  last. ;  and  in  the  same 
reports  we  find  another  recent  decision  on  the  statute 
(Z>onnuon  v.  7^  PeopWt  Cafe  Co.),  to  which  it  will 
be  useful  to  refer  on  the  same  genmJ  subject,  at  the 
same  time  noting  some  preTious  English  and  Irish 
decisions  in  point  other  fflan  those  cited  in  the  cases 
mentioned. 

In  Shardtow's  case  (45  L.  T.  N.  S.  572)  it  appeared 
that  the  plaintiff  was  declared  the  purchaser  at  a  sale 
by  auction,  and  the  following  memorandum  was  added 
to  the  conditions  of  sale,  and  handed  to  him : — "  The 
propOTty  duly  sold  to  Mr.  S.,  butcher,  Pinxton,  and 
depoat  paid  at  the  close  of  sale. — H.  M.,  auotioneer." 
At  the  same  time,  the  auctioneer  gave  the  plaintiff  the 
following  reoopt : — '*  Beceived  of  Mr.  S.,  the  sum  of  £21 
as  deposit  on  property  purchased  at  £420,  at  Sun  Inn, 
Pinxton,  on  the  above  date.     Mr.  C,  Pinxton,  owner. 

Received  by  H.  M.,  29th  March,  1880 H.  M."    What 

was  the  subject  matter  of  this  contract — was  there  a 
sufficient  description  of  what  was  told,  within  the 
statute?  Could  the  two  documents  be  read  together 
as  connected  ?  Was  parol  evidence  admissible  to  ex- 
plain exactly  what  it  was  that  was  sold ;  and  for  this 
parpofle  could  the  conditions  of  sale  be  looked  to,  and 
if  so  what  was  their  effect  ?  Such  were  the  questions 
presented ;  and  it  only  needs  to  be  added  that  the  con- 
ditions of  sale  not  merely  spoke  of  the  "  property,"  but 
referred  to  the  expenses  of  a  "  transfer,"  and  men- 
tioned that  "possession "  was  to  be  delivered  at  a 
future  day.  Now,  in  the  court  below,  Kay,  J.,  held 
that  the  two  documents  might  be  taken  together,  as 
having  regard  to  the  word  "purchased"  there  was 
sufficient  connexion  between  tnem ;  and  this  ruling 
was  affirmed  by  the  Court  of  Appeal.  So,  cf.  Houghton 
V.  Morton,  5  Ir.  C.  L.  R.  329 ;  Ruxlon  v.  Rmt,  L.  R. 
7  Ex.  179;  M'MuOen  v.  HeWerg,  IS  Jr.  L.  T.  Dig.  27, 

14  a.  26 ;  Petrce  v.  Corf,  L.  R.  9  Q.  B.  210  j  Leather 
Cloth  Co.  V.  Higronmxa,  W.  10  Q.  B.  140.  "  But  still," 
said  Kay,  J.,  "  I  have  no  description,  I  do  not  know, 
on  the  face  of  the  contract,  or  from  anything  I  am 
entitled  to  look  at,  whether  it  was  real  or  personal  pro- 
perty ; "  "on  these  two  documents  taken  together  there 

15  not  a  sufficient  description  of  the  property  sold  and 
pnrch|Med  to  enable  me  to  receive  parol  evidence  of 
what  the  objects  of  that  sale  and  purchase  were." 
But,  see  Waldron  v.  Jacoh  (Ir.  R.  5  Eq.  131),  where  a 
letter,  written  by  the  vendor  of  leasehold  premises  to 
her  solicitor,  stating,  "-I  have  closed  with  Mr.  W.  for 
this  place,"  was  held  a  sufficient  memorandum  within 
the  statute,  and  it  was  further  held  that  parol  evidence 
was  admissible  to  show  what  "  this  place  "  was :  et  ef. 
Jeffcott  V.  North  Brit.  Oil  Co.,  8  Ir.  L.  T.  565,  t.  R.  8 
C.  L.  17  ;  Baumarm  v.  Jctmes,  L.  R.  3  Ch.  App.  508. 
In^  the  present  case  the  Court  of  Appeal  were  of 
opinion  that  parol  evidence  was  admissible,  and  that 


the  terms  used  in  the  conditions  of  sale  were  sufficient  to 
admit  of  the  inference  that  the  subject  matter  was  real 
property.  "  The  error  made,"  said  Jessel,  M.R.,  was 
in  "  taking  the  word  '  property '  alone.  In  this  case  it 
is  '  property  duly  sola  to  Mr.  Arthur  Shardlow,'  and 
'  property  purchased  at  £420  at  Sun  Inn,'  on  a  certain 
date,  belonging  to  a  person  named."  "There  is  a 
maxim.  Id  eertwn  est  quod  certwn  reddi  potest,"  added 
Lush,  L. J. :  "  The  nature  of  the  property  sold  was 
here  suffidently  shown.  To  point  out  the  property, 
you  must  have  recourse  to  parol  evidence."  And  this, 
as  pointed  out  by  Baggallay,  L.J.,  is  in  conformity 
with  the  rule  recognised  by  the  text-writers  (see  Dart, 
V.  &  P.,  5th  ed.,  219,  Sugden,  Y.  &  P.,  Uth  ed.,  134), 
and  fully  supported  by  Ogiloie  v.  Foljambe,  8  Mer.  53, 
and  BleakUy  v.  Smith,  II  Sim.  150.  Nay,  in  his 
opinion,  the  receipt  alone,  without  anything  else,  would 
have  sufficed  to  satisfy  the  statute ;  and  the  Master  of 
the  Rolls  seems  to  have  shared  that  opinion.  "  What 
is  a  sufficient  description?"  said  the  latter  learned 
judge :  "  I  connder  that  any  two  specific  terms  will  be 
enough  to  make  a  description  sufficient  to  satisfy  the 
Statute  of  Frauds;"  and  he  laid  it  down  that  the 
description  need  not  be  an  inseparable  incident  of  the 
subject  matter  contracted  to  be  sold,  but  may  be  a 
temporary  incident  only,  and  that  what  would  be 
sufficient,  under  section  5,  in  the  case  of  a  devise,  is 
equally  sufficient,  under  section  4,  in  the  case  of  a 
contract  for  sale  of  land. 

While  the  decision  of  'K,ii,y,  J.,  was  reversed  in 
Shardlow'a  case,  that  of  the  late  Yice-Chancellor  Malins 
was  reversed  in  DonnisotCs  case  (45  L.  T.  N.  S.  187). 
Before  entering  on  this  case,  we  may  premise  (I)  that 
a  memorandum,  in  order  to  oome  within  the  statute, 
must  contain  in  substance  the  complete  agreement 
between  the  parties  in  terms  sufficiently  plain  to  be 
understood,  and  it  will  not  suffice  if  the  offer  oontem- 
|date  a  subsequent  arrangement  of  terms:  Horsey  v. 
Graham,  L.  R.  5  C.  P.  9 ;  Sale  v.  Lambert,  t&.  1 8  Eq.  1 ; 
Potter  V.  Duffield,  ib.  1 8  Eq.  4 ;  Commins  v.  Scott,  Ut.  20  Eq. 
1 1 ;  Ogiloie  v.  Foljambe,  3  Mer.  53 ;  Manley  v.  DowdesweU, 
L.  B.  10  C.  P.  102 ;  Mahallen  v.  Dublin,  ^c,  DistUlery 
Co.,  11  Ir.  L.  T.  Dig.  21  ;  Af  Afulfen  v.  HeJberg,  14  ib. 
26 ;  and  see  American  cases  collected  inBishop  on  Cont. 
s.  513 ;  and  as  to  specific  performance,  see  Howe  v. 
Hall,  4  Ir.  L.  T.  382,  Ir.  R.  4  £a.  242  (affirmed  on 
app.),  and  Harvey  v.  Princ^al  of  U^amard^t  Inn,  60  L. 
J.  Ch.  750.  And  (2)  it  may  be  predicated  that  the 
names  of  the  contracting  parties  must  be  contained  in 
the  agreement,  or  there  must  be  such  a  description  of 
them  that  there  cannot  be  any  fair  dispute  as  to  their 
identity:  Sale  v.  Lambert,  L.  R.  18  Eq.  1;  Pottery, 
Duffield,  ih.  4 ;  Commins  v.  Scott,  ib.  20  Ea.  1 1  ;  Calling 
V.  King,  1  Ch.  Div.  660 ;  Vanderberg  v.  Spooner,  L.  R. 
1  Ex.  316  ;  Newell  v.  Radford,  ib.  3  C.  P.  52;  and  see 
Fry,  Specific  Perf.,  2nd  ed.,  ss.  330-334.  Now,  in 
Donnison's  case  it  appeared  that  the  plaintiff  was  the 
lessee  of  vaulto  in  the  City  of  London  under  a  lease 
nanted  by  the  Mayor  and  Corporation  of  London  and 
the  Mercers'  Company.  The  defendant  company  en- 
tered  into  a  negotiation  for  the  purchase  of  the  lease. 
The  secretary  of  the  company  wrote  to  the  house  agenta 
acting  for  the  plaintiff  a  letter,  in  which  he  said  that 
the  directors  thereby  offered  to  purchase  the  vaults  for 
£2,500  cash,  and  to  take  over  a  mortgage  for  £3,500 
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on  the  lense,  these  terms  to  include  the  lease,  goodwill, 
iixturus,  &c.     The  house  agents  answered  as  follows: 
"In  reply  to  your  letter  of  the  7th  instant,  we  are 
now  instructed  to  accept  the  offer  therein  confauned, 
and  will  forward  contract  as  soon  as  we  can  obtain 
it    from    the    solicitors."      Differences    subsequently 
arose  respecting  the  time  when  possession  should  be 
given,  and  eventually  the  plaintiff  brought  an  action 
against  the  defendants  claiming  damages  for  breach 
of    contract.      Malins,  V.C.,  held    that    the   letters 
contained  a  binding  contract  between    the    parties. 
But,  on  ap|)eiil  it  was  held  (reversing  this  decision) 
that  no  binding  contract  bad  been  entered  into — first, 
because  the  name  of  the  vendor  had  not  been  disclosed 
or  a  sufficient  description  given,  so  as  to  satisfy  the 
statute;    and,  second,  because  the  letters  mentioned 
only  what  was  the  property  to  be  purchased  and  the 
price  10  be  given  for  it,  but  left  the  other  necessaty 
terms  of  the  agreement,  such  as  the  time  when  pos- 
session was  to  be  given,  to  be  settled  by  a  formal  con- 
tract to  be  prepared  by  a  solicitor  in  the  ordinary  way. 
"The  cases  have  laid   down    this   distinction,"  said 
Jessel,  M.R.,  in  refereace  to  the  first  point,  "  that, 
where  all  the  terms  of  the  contract  are  defined  and 
8ettle<l,  then  the  merely  saying  there  shall  be  a  formal 
contract  does  not  prevent  specific  performance.     It  is 
mere  form.    But  where  it  is  intended  that  all  the 
terms  of  the  contract  shall  not  be  treated  as  settled, 
but  other  terms  are  intended  to  be  inserted  in  what  is 
called  the  formal  contract,  then  of  course  there  is  no 
contract  until  what  is  called  the  formal  contract  is 
.  signed."     As  regards  the  other  point,  he  observed  that 
what  the  house  agent  stated  did  not  show  that  the 
person  who  was  sdlin^  was  the  owner,  or  proprietor 
which  is  the  same  thing ;  "  the  mere  word  '  vendor ' 
will  not  do,  because  that  is  somebody  who  sells ;  when 
you  come  to  '  proprietor '  there  is  something  to  show 
it,  and  I  do  not  know  why  'proprietor,'  in  many  cases, 
is  not  as  good  and  better  than  the  name  of  the  person." 
"  The  Vice-Chanceltor,"  said  Baggallay,  L.  J.,  "  seemed 
to  consider  a  contract  entered  into,  whether  on  behalf 
of  a  proprietor  or  on  behalf  of  a  vendor,  was  the  same 
thing.    The  decided  oases  show  it  is  not  the  same  thing. 
Although  a  contract  entered  into  on  behalf  of  a  pro- 
prietor of  an  eatate  may  be  a  snfficient  description  to 
enable  the  contract  to  be  enforced,  such  is  not  tbe  case 
as  regards  the  description  of  the  vendor." 


PBI80NBBS  AND  COUKSEL. 

In  the  ooorse  of  the  trial  of  a  man  named  John  Jones 
for  a  highway  robbery  accompanied  with  violence,  at 
tbe  WoroaBtershire  Assizes  last  week,  befo're  Mr.  Jus- 
tice Lopes,  Mr.  Baocliffe  Goose,  addressing  the  jury 
for  the  defence,  said  he  approached  tbe  defence  of  the 
ease  with  more  embarrassment  than  he  had  ever  felt 
sinoe  he  had  been  called  to  the  Bar.  An  accused 
person,  they  knew,  was  by  statute  entitled  to  employ 
oounsel  to  speak  for  him,  and  by  long  established  usage 
oonnsel  had  oome  to  be  regarded  as  tbe  mouthpiece  of 
the  prisoner,  at  liberty  to  offer,  from  the  instractiong 
with  which  he  might  be  furnished,  such  an  explanation 
of  any  donbtfnl  point  as  the  prisoner  himself  might 
«ve  if  his  month  were  not  closed.  The  liberty  of  tbe 
Bar  in  this  texpect  had  been  enlarged  rather  than  dimi- 
nished, not  merely  with  the  sanction,  but  even  with  the 
approbation,  of  the  brightest  ornaments  of  the  judicial 
Bench.  Of  late,  however,  it  had  been  hinted  that  some 
restriction  of  the  ancient  liberties  of  the  Bar  was  con- 
templated, in  oonsequenoe,  he  oonld  only  suppose,  of 
some  abuse  of  privilege  whereby  liberty  had  been 
turned  into  licence.  It  this  were  so  he  oonld  but  wish 
that  before  the  freedom  and  franchise  of  the  Bar  of 
England  had  been  impaired  or  diminished  there  had 
been  some  public  investigation  of  the  causes  of  error, 


and  some  public  and  authoritative  proclamation  of  the 
remedies  by  means  of  which  it  was  proposed  to  oorreot 
Buob  error. 

Mr.  Justice  Lopes  said  the  observations  of  the  learned 
counsel  merited  at  once  a  reply  from  him.  It  was  trae 
that  some  Judges,  or,  perhaps,  he  should  say  one  Judge 
of  great  eminence,  had  been  inoliued  to  favour  the 
laxity  which  the  learned  oonnsel  had  spoken  of,  but  bis 
views  were  not  generally  shared  by  the  Bench.  In 
former  days,  when  he  himself  practised  at  the  Bar,  no 
Jndge — and  Judges  were  much  severer  then  than  hei 
hoped  they  ever  would  be  now — would  have  allowed 
counsel  to  act  as  the  mouthpiece  of  a  prisoner  in  the 
way  Buggested  by  Mr.  Cooke.  He  oonld  assure  the 
learued  coausei  that  there  was  no  intention  of  infring- 
ing the  rights  of  the  Bar,  but  a  short  time  ago  all  tbe 
Judges  had  met  and  had  agreed  that  counsel  when 
defending  prisoners  could  no  longer  be  permitted  to 
make  statements  from  instrnctions  they  had  received 
whioh  were  not  supported  by  facts  addnoed  in  evidence. 
The  proper  oourse  for  them  to  pursue  was  that  whioh 
np  to  reoent  times  bad  been  invariably  adopted— 
namely,  to  give  an  explanation  that  might  be  suggested 
to  them  by  way  of  hypotheeis. 

Mr.  Radcliffb  Coohi  said  he  oonld  not  regret  that  his 
remarks  had  drawn  an  authoritative  statement  on  this 
important  subject  from  the  Bench.  That  statement 
had  in  a  measure  allayed  his  apprehensions,  and  it  was 
some  satisfaction  to  find  that  they  could  still  resort  by 
way  of  explanation  to  what,  nevertheless,  he  could  not 
help  oonaideriag  to  be  the  childishly,  transparent  sub- 
terfuge of  a  hypothetioai  oase.  It  waa,  indeed,  a  relief 
to  learn  that  there  waa  no  intention  to  infringe  the 
ancient  rights  they  had  so  long  enjoyed,  for  if  the 
shadow  of  tbe  gag  were  to  enshroud  the  forum,  as  it 
threatened  to  obscure  the  Senate,  he  sboald  tremble  for 
the  liberties  of  his  country. 


THE   STAFFORDSHIRE  CASE— THE  RULE 

UNUS  IfULLOS. 

Sir  Qeorge  Bowyer  writes  as  follows  to  tbe  Timet: — 

"  This  oase,  if  it  does  not  point  to  an  alteration  of  the 
law  of  evidence,  gives  a  most  serious  lesson  in  criminal 
law  to  judges  and  jories. 

"  The  Civil  law,  the  Canon  law,  and  the  Scotch  law 
hold  the  rule  uniw  nulUu,  rejecting  the  evidence  of  a 
single  witness  unless  materially  corroborated. 

"  The  principles  obtain  in  the  law  of  England  only  in 
three  oases — perjury,  affiliation,  and  the  evidence  of 
accomplices. 

"  There  is  much  to  be  said  in  favour  of  the  adoption  o( 
tbe  rule  in  all  cases. 

"  Error,  delusion,  and  wickedness  are  to  be  feared  in  a 
single  witness.  I  remember  a  case  in  which  a  woman 
had  a  mania  of  making  false  charges  against  priests, 
and  another  where  an  bysterioal  girl  ma&  a  most  dear 
and  specific  charge,  but  utterly  false,  against  a  dignified 
clergyman.  And  we  have  the  present  case^  which 
probably  arose  from  insauity.  But  it  is  remarkable 
that  not  only  there  was  no  corroboration,  but  there  waa 
oontrary  evidence — that  of  Sherratt  and  his  son,  who 
swore  that  they  were  with  tbe  prisoners  all  that 
evening,  and  that  nothing  oocnrred  of  a  criminal 
nature.  Thus  there  was  the  assertion  or  accusation  by 
Brooks,  and  the  fact  of  his  mutilation,  which  was  only 
the  eorpui  delieti,  and  a  chuge  of  that  nature  waa 
improbable.  Let  us  observe  that  if  Brooks  bad  died 
the  men  would  have  been  hanged.  There  are  so  many 
causes  which  may  induce  or  cause  a  single  witness  who 
knows  that  he  cannot  be  contradicted  to  swear  falsely, 
that  it  seems  that  the  jndge  or  jyiry  were  not  as  prudent 
as  they  would  have  been  if  they  had  possessed  a  better 
knowledge  of  criminal  jurisprndence. 

"  There  is  something  analogous  where  an  accusation 
rests  on  one  single  piece  of  circumstantial  evidence. 
For  it  may  be  caused  by  error,  or  delusion,  or  fabricated 
by  wickedness.  And  especially  where  it  rests  on  a 
single  wituess  a  prudent  jndge  will  reject  it.  There  are 
many  instances  of  this  nature,  and  some  very  sad  ones. 
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"  On  the  whole,  the  rule  untu  rrullia  oaght  to  be 
generally  followed,  though  there  may  be  exceptional 
cases.  Aa  the  law  now  stands,  it  is  dangerons  to  be 
alone  with  anyone  who  happens  not  to  be  trastwottby — 
as,  for  inatanoe,  in  a  railway  carriage. 

"Tihe  treatises  of  Menoohins  and  Mascardds  de  Pre- 
snmptionibas  et  Frobationibus,  and  the  Commentaries 
on  the  Pandects,  as  well  as  the  works  of  Farinacias, 
Carpegovins,  and  the  other  criminalists  show  to  what 
an  excess  the  scientiflo  roles  of  evidence  have  been 
carried  by  the  cirilians. 

"AndBentham  and Onpia  have  said  that  trial  byjarjr 
cansed  a  progress  in  jarispradence,  by  introdnoing  the 
principle  which  refers  proof  to  the  conscience  of 
impartial  and  common-sense  men.  Bat  mles  as  to  the 
reception  of  evidence  are  still  necessary,  and  the  more 
BO  bscanae  jaries  are  more  liable  to  be  misled  than 
jadges,  who  aie  presumed  to  be  learned  and  acieatiflo." 


PBOBATB  DUTY. 


A  discnssion  has  been  going  on  in  the  Timet  as  to  the 
merits  or  demerits  of  the  new  method  of  paying  probate 
duties  adopted  by  Mr.  Gladstone  in  the  Cnstoms  and 
Inland  Revenue  Act,  1881.  Under  the  old  Act  of  1815 
the  dnty  was  paid  as  a  stamp  dnty,  and  no  grant  of 
probate  or  letters  of  administration  was  made  except 
after  payment  of  dnty.  The  dnty  was  assessed  accord- 
ing to  a  fixed  scale,  at  Irregnlar  intervals,  npon  the 
valoe  of  the  estate  as  stated  in  an  affidavit  made  by 
the  executor  or  administrator  that  the  gross  valne  of 
the  estate  was,  in  the  belief  of  the  applicant,  nnder  so 
many  hnndreds  or  thousands  of  pounds.  The  intervals 
were  so  Iftrge  that  plenty  of  scope  was  left  in  them  for 
discovering  more  assets,  or  for  discovering  that  the  assets 
were  less  than  was  snpposed  at  the  time  of  applying  for 
probate,  without  the  necessity  of  altering  the  affidavit 
and  making  np  a  deficiency,  or  getting  back  an  excess, 
of  doty.  This  was  a  great  benefit,  ae  the  payment  of 
higher  dnty,  and  still  more,  the  getting  a  retnrn  on 
too  high  a  duty,  was,  like  most  oommnnications  with 
the  Inland  Bevenne,  especially  when  it  is  a  question 
of  their  disgorging  their  prey,  a  matter  of  great  trouble, 
delay,  expense,  and  vexation.  The  most  vexations  part 
of  the  old  system,  however,  was  the  requirement  that 
the  dnty  should  be  paid  in  the  first  instance  on  the 
gross  and  not  on  the  net  value  of  the  estate,  no  dednc- 
tion  being  allowed  for  debts  due  from  the  deceased. 
The  oonseqnence  was  that  very  often,  in  dealing  with 
tbe  estates  of  those  engaged  in  basiness,  large  sums 
were  paid  for  dnty  and  then  after  all  it  was  diHCovered 
that  the  liabilities  swallowed  op  the  estate  or  nearly 
so ;  in  other  words  that,  though  the  estate  was  nearly 
or  quite  insolvent  and  oonld  spare  nothing,  a  consider- 
able percentage  averaging  about  three  per  cent,  had 
been  alienated  to  the  Bevenne,  and  conld  only  be 
recovered  by  a  long  and  tedions  process,  and  even  when 
recovered  no  interest  on  the  amount  paid  was  allowed. 
It  thus  often  happened  that  an  executor  might  be  con- 
BideraUy  ont  of  pocket  by  having  to  pay  interest  on 
money  borrowed  to  pay  the  dnty,  and  finding  after  he 
had  parted  with  the  assets  that  he  could  not  recover 
his  advances.  At  the  same  time  the  rate  of  the  dnty 
was  greater  on  letters  of  administration  than  on  pro- 
bates, and  on  small  than  on  large  estates,  thus  pressing 
very  hardly  on  the  poor,  and  leading  to  evasion  of  the 
du^  altogether  by  dividing  the  property  without  going 
to  the  Probate  Court  at  all. 

In  1880  Sir  Stafford  Northcote  proposed  to  assimilate 
the  duties  on  wills  and  letters  of  administration  by 
raising  the  rates  of  dnty  on  tbe  former  to  those  charged 
on  the  latter.  Eventnally  however,  nnder  pressure 
from  Mr.  Gladstone,  he  assimilated  them  by  tbe  opposite 
process,  and  also  lowered  slightly  the  duties  on  estates 
under  £1,000,  while  raising  them  slightly  on  estates 
over  £2,000.  Sir  Stafford  Northoote's  bill  also  directed 
that  with  the  affidavit  of  valne  a  detailed  account  of 
the  estate  should  be  sent  in  to  the  commissioner.  Mr. 
Gladstone's  budget  of  1881  adopted  this  latter  provision 
•nd  provided  that  the  stamp  doty  was  to  be  paid,  not 


on  the  probate  or  letters  of  admioistration,  but  on  the 
affidavit  of  value,  and  the  stamp  shonld  be  affixed  to 
it,  and  a  mere  certificate  of  payment  of  dnty  written  on 
the  probate  or  letters  of  administration.  He  also 
altered  the  rates  ot  duty.  Ha  gave  a  great  boon  to 
small  estates  between  £100  and  £300  by  imposing  on 
them  a  fizbd  duty  of  SOs.,  whioh  was  to  be  taken  ia 
satisfaction  of  legacy  aa  well,  as  probate  dnty.  He 
snbstitnted  a  fixed  percentage  of  £1  for  every  £50,  or 
2  per  cent,  on  estates  nnder  £600,  25a.  for  every  £50, 
or  2}  per  cent,  on  estates  between  £500  and  £1,000,  and 
8  per  cent,  on  estates  above  £1,000.  The  new  Act 
(Customs  and  Inland  Bevenne  Act  1881)  also  contained 
beneficial  provisions  for  compounding  for  legacy  duty, 
and  abolished  both  legacy  and  snooession  duty  on  per- 
sonalty on  whioh  probate  dnty  had  been  paid,  where  it 
was  at  the  rate  of  I  per  oent ;  that  ia  in  the  cases  of 
beqaest  or  saooession  in  the  ditsot  line,  from  parent  to 
children,  or  vice  vena. 

It  is  evident  that  these  provisions  are  extremely 
beneficial  particularly  to  small  estates.  They  have, 
however,  been  attacked  by  Mr.  Arnold,  in  the  Titnee, 
who  says  that  the  cardinal  objects  of  speed  in  granting 
probate  and  final  discharge  of  the  ezecotors  have  been 
saoriflced  to  reveooe  considerations.  He  brings  forward 
two  charges  in  support  of  the  statement :  first,  that, 
nnder  the  old  law,  the  exaot  reckoning  of  the  estate 
was  postponed  to  the  renderiog  of  the  residuary  aooount, 
whereas  now  the  new  law  requires  an  exaot  statement 
npon  oath  of  every  penny  of  pro|>erty  for  whioh  probate 
is  asked,  neoessitatmg  precise  and  detailed  knowledge 
by  the  esecntor  whioh  is  not  to  be  acquired  in  a  hurry; 
secondly,  that,  while  after  presentation  of  a  residnaty 
account  nnder  the  old  law,  the  executor  was  discharged, 
now  he  remains  liable,  and  therefore  cannot  part  with 
the  assets  for  three  years.  These  objeotioos  were 
refuted  by  Mr.  Hamilton,  in  the  Timet  of  the  6th  Jan., 
who  pcNinted  ont  that,  nnder  the  new  as  nnder  the  old 
law,  the  executor  only  swears  to  his  own  knowledge  and 
belief,  and  therefore  is  in  no  different  position  as  to 
exactness  of  account,  while  the  exeontor  was  no  more 
free  of  liability  for  after-discovered  assets  under  the  old 
law  than  nnder  the  new,  and  that  the  liability  after 
presenting  the  account  for  any  mistakes  therein  is  no 
greater  than  before. 

Bnt  though  Mr.  Arnold's  objections  as  he  stated  them 
are  thus  effeotnally  disposed  of,  we  think  there  is 
something  in  his  allegation  as  to  tbe  delay  in  getting 
probate.  The  executor's  account  must  be  more  detailed 
now  than  formerely,  not  beoaase  it  is  sworn  to,  bnt 
because  the  dnty  is  assessed  on  smaller  amounts.  As 
we  have  pointed  out,  the  unit  on  whioh  dnty  is  now 
assessed  ia,  in  estates  over  £1,000  in  valne,  a  hundred 
pounds  instead  of  a  thousand  or  two  or  ten  thousand 
as  formerly.  Hence,  an  error  of  £50  or  £100  in 
the  accoant  now  will  render  it  necessary  to  go  through 
tbe  laborious  process  of  paying  more  dnty  or  recover- 
ing overpaid  duty.  A  far  more  accurate  account  is 
therefore  required,  and  that  nd  doubt  causes  delay 
in  obtainiDg  probate ;  a  delay  whioh  in  many  oases, 
as  for  inatanoe  stocks  and  sharea  whioh  require  im- 
mediate sale,  may  oanse  risk  or  loss.  The  remedy, 
however,  ia  to  advance  in  the  path  of  the  new  law, 
not  to  retnrn  to  the  old — to  free  the  probate  from 
Inland  Bevenne  olntches  altogether,  and  let  the  executor 
prove  the  will  without  any  statement  of  valne  and 
obtain  immediate  command  over  the  assetx.  Tbe 
probate  ofiicer  can  forward  a  notification  to  the  Inland 
Revenue  of  the  grant  of  administration,  and  the  Inland 
Revenue  can  then  demand  an  account  to  be  delivered 
within  a  specified,  and  not  too  short  a  Ume,  and  then 
get  payment  in  one  lamp,  of  legacy  and  probate  dnty  on 
tbe  ascertained  net  valao  of  tbe  estate.  Some  such 
scheme  woald  be  a  great  convenience  to  the  publio, 
witbont  sacrificing,  bat  rather  saving,  tbe  revenue. — 
Zaw  Timet. 


Vbkt  Likblt  ! — The  Irish  Land  Act  will  probably  be 
known  as  the  44th  and  45th  of  Evictoria,  cap.  49. 
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PARDONED  CONVICTS. 
The  following  is  qnoted  in  the  Timet:—"  The  promp- 
titude of  the  Home  Office  in  reletwinf;  Johnson  and 
Olowee  is  mnoh  to  be  commended,  bat  it  is  plain  that 
the  qoestion  of  granting  them  some  peouniary  compen- 
sation will  also  have  to  be  conHidered.  The  cases  of 
Barber,  H&bion,  and  Galley  show  i.hat  there  is  sufficient 
precedent  for  snoh  a  gFan^,  which  will  have  to  appear 
on  the  votes  as  a  special  item.  Bat  even  if  compen- 
sation is  granted,  the  results  of  the  sentence  will  not 
be  wholly  removed.  A  pardon  is  a  mere  act  of  grace, 
which  leaves  the  jadgmeot  unreversed.  There  should 
be  some  proceeding  whereby  this  record  of  gailt  is  done 
away  with.  It  is  stated  (see  "  Wharton's  liBxiooD," 
tit.  Pardon)  that  Sir  Frederick  Pollock,  when  Attorney- 
Qeaeral,  proposed  that  when  the  Crown  pardons  anyone 
adjudged  guilty,  on  the  gronnd  that  the  evideuoe, 
rigbtly  viewed,  does  not  warrant  the  judgment,  the 
convict  should  assign,  and  the  Attorney-General  should 
confess,  error  on  the  record,  whereby  the  judgment 
would  be  reversed,  and  there  would  remain  no  record 
of  guilt.  Some  formal  evidenoe  of  the  pardon  seems 
necessary,  for  the  purpose  of  reinstating  the  pardoned 
oottvict  in  the  enjoyment  of  the  franchises  of  which  his 
conviction  deprives  him  ;  for  by  38  &  34  Vict.,  cap.  23, 
sea  3,  the  convicted  felon  "shall  become,  and  until  he 
shall  have  suffered  the  punishment  to  which  he  had 
been  sentenced,  or  shall  receive  a  free  pardon  from  Her 
Mkjesty,  shall  coutione  thenceforth  incapable  of  hold- 
ing any  military  or  naval  office,  or  any  civil  office  under 
the  Crown,  or  other  publio  employment,  or  any 
eoolesiaatical  benefice,  or  of  being  elected  or  sitting  or 
voting  as  a  member  of  either  House  of  Parliament,  or 
of  exensising  any  right  of  suffrage,  or  other  Parliamen- 
tary or  mnirieipal  franchise  whatever  within  England, 
Wales,  or  Ireland."  The  same  statute  provides  tor  the 
complete  determination,  unless  the  convict  shall  receive 
a  free  pardon  within  two  months  after  oonviotion,  or 
before  the  filling  up  of  the  of^oe,  of  all  emoluments 
wheUier  derived  from  any  public  offioe  ;  but  not  a  word 
is  said  as  to  compensation  in  case  of  pardon  after  the 
filling  up  of  the  office;  for  snoh  compensation  is  entirely 
outside  the  law,  whioh  refuses  to  admit  the  possibility 
of  a  mistaken  conviction.  Even  the  case  of  an  innocent 
oonviot  being  condemned  to  pay  the  coats  of  the  prose- 
cation  is  left  unprovided  for.  As  the  law  now  stands 
such  costs  are  wholly  irreooverable,  unless  there  be  a 
private  prosecutor,  and  ths  prosecution  be  malieious." 


IMPLIED  CONTEACT  THAT  GOODS  SOLD  BY 
A  MANUFACTURER  ARE  OF  HIS  OWN 
MAKE. 

In  the  recent  case  of  the  WeU  Stockton  Iran  Co.  v.  Nitbon 
*  JUaaudHIaly  8, 1880,  7  Bet.  106S)  a  point  of  consider- 
able itaportanoe  was  decided  by  the  Second' Division  of 
the  Court  of  Session.  It  was  there  held  that  when  a 
manufacturer  tenders  goods  of  equal  value  with  those 
manofactored  by  himself,  in  implement  of  a  contract 
for  the  sale  of  such  goods,  the  purchaser  is  not  entitled 
to  refuse  them.  In  other  words,  that  there  is  no 
implied  stipulation  on  the  part  of  the  manufacturer 
that  the  goods  shall  be  of  his  own  mannfaoture.  In 
little  more  than  six  months  the  same  question,  under 
almost  exactly  the  same  eircnmstaaoes,  again  came 
before  the  Oourt  in  Johnum  J>  Bmy  v.  NiSiM  Jb  Son 
(Jan.  26, 1881,  8  Bet.  487),  and  the  Second  Division 
oonfirmed  the  principle  previously  laid  down.  This 
adjustment  of  the  rights  of  mannfaotnrars,  however, 
did  not  apparently  prove  acceptable  to  the  parties 
interested  in  England,  and  accordingly  the  English 
Courts  were  called  upon  to  sivs  a  decision  upon  the 
question  in  Joktuon  is  Rtay  v.  Baylton,  Dixon  A  Co.  (J  une 
26,  1881,  7  Law  Bep.  Q.  B.  D.  438).  The  facta  were 
precisely  the  same  as  in  the  second  case  decided  by  the 
Court  of  Session,  but  the  English  Conrt  of  Appeal,  by 
a  majority  (Bramwell,  L.J.,  dissenting),  arrived  at  an 
opposite  result,  holding  that  on  the  sale  of  goods  by  a 
mannfaolnrer  of  saoh  goods  there  is  an  impliwl  contract 


that  they  shall  be  of  his  own  manufactura  The  law 
can  hardly  be  considered  as  settled,  for  the  House  of 
Lords  will  soon  be  called  upon  to  decide  the  question. 
As  it  stands  at  present,  however,  we  have  this  curious 
and  somewhat  inconvenient  result,  that  north  of  the 
Tweed  manufacturers  have  rights  and  advantages  which 
are  denied  them  the  moment  they  cross  the  Border. 
This  in  itself  makes  these  decisions  interesting,  apart 
from  the  importanoe  of  the  legal  prinoiple  involved  to 
the  manufacturing  community,  and  the  fact  that  the 
question  is  entirely  new,  there  being  absolutely  no 
previous  authority  either  in  England  or  BooMand  for  it. 
The  facts  were  in  every  ease  almost  premsely  the 
same.  la  the  WeMt  Stodcton  case,  the  defendants,  who 
were  iron  and  metal  merchants  in  Glasgow,  entered 
into  a  contract  with  Uie  pursuers  through  their  brokers 
for  the  purchase  and  sale  of  200  tons  of  Iron  ship-plates, 
to  be  delivered  during  the  first  six  months  of  the  year 
1878.  The  oontract  was  ooatsined  in  a  bought  and 
sold  note,  signed  by  both  parties,  and  whioh  speoifled 
the  amount,  quality,  and  price  of  the  article  sold,  and 
regulated  the  mode  and  terms  of  delivery.  The  only 
stipulation  as  to  quality  was  that  it  should  be  such  as 
"  to  pass  Lloyd's  surveyor ; "  nothing  was  said  about  its 
being  of  the  pursuers'  own  manufacture.  Iron  ship- 
plates  are  not  kept  in  stock  by  manafaoturerg,  but  are 
only  supplied  according  to  speoifioations ;  and  as  the 
defenders  failed  to  furnish  specifications,  as  they  were 
bound  to  do,  delivery  was  not  oompleted  at  the  expiry 
of  the  time  agreed  on.  It  was  then,  of  coarse,  open  to 
the  pursuers  to  have  oanoeUed  the  contract  and  sued 
the  defenders  for  damages  for  its  breach.  They,  how- 
ever, did  not  see  fit  to  do  this,  for  the  obvious  reason, 
apparently,  that  with  a  falling  market  their  contract 
was  becoming  more  valuable ;  but  instead  they  granted 
an  extension  of  time  with  this  result,  that  owing  to 
things  in  Glasgow  being  "  about  at  a  standstill,"  speci- 
oations  were  still  not  forthcoming,  and  in  conseqaenoe 
they  had  at  length  to  close  their  works  and  arran^ 
with  other  manufactureni  to  supply  the  plates  still 
undelivered  under  the  contract.  They  intimated  this 
to  the  defenders,  who,  after  sanding  speoifioations  for  a- 
small  quantity  of  iron ,  finally  took  up  ths  position  that 
they  were  not  bound  to  receive  any  plates  except  those 
of  the  pnrsaers'  own  manufacture,  thns  raising  the 
question  whioh  has  caused  such  a  difference  of  opioioD. 
The  pursuers,  on  receiving  this  intimation,  raised  an 
action  for  damages  for  breach  of  contract  in  respect 
that  Nielsen  and  Maxwell  were  bound  to  take  delivery 
of  the  ship-plates  nndelivered  under  the  oontract, 
although  not  manufactured  by  the  pursuers,  and  that 
they  bad  failed  and  refused  to  do  so.  It  was  admitted 
that  the  iron  offered  was  equally  good,  and  of  equal 
marketable  value,  with  that  of  the  West  Stockton  Co.'s 
own  manufacture,  and  a  proof  was  allowed  of  an  alleged 
custom  in  the  iron  trade,  whereby  a  manufacturer  who 
is  from  any  cause  unable  to  deliver  iron  of  his  own 
mannfaoture,  may  deliver  iron  of  equal  value  manufao- 
tared  by  another.  The  evidenoe,  however,  was  un- 
satisfactory and  conflicting,  and  the  Lord  Ordinary 
(Young),  holding  that  no  snoh  custom  had  been 
established,  and  that  the  oontraot  was  for  plates  ot  the 
West  Stockton  Co.'s  own  manufacture,  "  from  the  very 
fact  of  its  being  made  with  them,"  assoilzied  the 
defenders.  The  West  Stockton  Co.  reclsimed,  and  tke 
Second  Division,  by  a  majority,  reversed  this  judg- 
ment. Lord  Young,  who  in  the  interval  had  taken 
his  seat  in  the  Inner  House,  dissented,  and  defended 
his  decision  in  the  Outer  Hooae ;  and  the  lata 
Lord  Ormldale,  having  J>een  present  at  the  hearing, 
declined  to  give  an  opinion  ;  so  that  only  three  judge* 
beard  the  case  during  its  whole  passage  through  the 
Court  of  Session,  instead  of  the  usaal  number  of  five. 
This  circumstance  is  mentioned  because  Lord  Justioe 
Brett  seems  to  derive  oomfort  from  the  reflection  that 
his  opinion  is  shared  by  two  of  the  judges  iu  Bootland. 
He  says,  "  I  notice,  however,  that  the  Lord  Ordinary 
and  Lord  Younit  agree  with  the  view  whioh  I,  in  the 
end,  think  right."  Snoh  an  oversight  is  no  doubt 
highly  esoasable,  but  sorely  it  is  worth  the  while  oi 


Digitized  by 


Google 


Jan.  28,  1882.]      AND  SOLICITORS'  JOURNAL. 


45 


thoM  who  us  rasponaibla  for  the  oofreotnesa  of  the 
EngliBh  Law  Bepoita  to  have  them  aooarata  even  in  bo 
tiifling  a  manner  as  the  names  ol  the  jadgea  of  the 
■•  Court  of  SeMMHta." 

The  qoestlon  was  not  allowed  to  reat  here,  for  a  short 
time  afterwards  the  oaae  of  Johiuon  A  Btay  t.  NiduM  ie 
San  came  ap  brfore  the  same  Division  and  the  dootiine 
laid  down  in  the  Wmt  BtocUon  oaise  raoeived  what  may 
ba  called  its  finishing  toaehas.  The  faete  were  indeed 
■lightly  different,  and  relying  on  this  diSerenee,  the 
defendera  endeaToored  to  ahow  that  the  rale  formerly 
laid  down  sboold  not  be  applied  hers.  They  were 
nnanoeeaafid,  however,  the  Ooait  again  holding  that 
they  moat  aoeept  the  icon  offered.  Tboogb  expraeaiy 
reeogalajng  tfa«  ease  to  ba  governed  by  tite  previona 
deeisioB,  Lord  OraighiU,  wIm  had  taken  the  place  of 
iKwd  Qlfloid,  deliveired  an  opinion  in  aopport  of  the 
jadgDtent,  whieh  most  be  held  to  express  bia  indepen- 
dent view.  Ita  reasoning  is  oharaoterised  by  Lord 
Jostioe  BramweU  as  "  ananawerable-" 

So  atood  the  law  in  Bootland.  The  **  Oonrt  of 
Beasions  "  had  trampled  on  the  rights  of  the  nnhappy 
pnrohaaera  when  they  bethongbt  themselves  of  appealing 
far  joatjoe  to  the  Oonrta  aoross  the  Border.  Aooord- 
ingly  Meesrs.  Baylton,  Dixon,  &  Oo.,  a  firm  of  ship- 
baildera  in  Middieaboroogh,  who  had  a  oontraot  with 
JohnaoD  A  Beay,  ntUati*  mutaadu,  in  pieoisely  the  same 
terms  as  that  oil  Nicholl  &  Bon,  invited  the  maon- 
faotarera  to  make  good  their  olaim  aooording  to  the 
law  of  Bngland.  Johnson  &  Beay  aooepted  the  invitatioa 
and  the  ease  was  triad  at  the  last  Spring  York  Assizes 
bdoM  Mr.  Jostioe  Manisty.  The  de^adants  admitted 
that  the  plates  would  be  sabstantialiy  as  good  aa  if 
maaiifaotnred  by  the  plaintifis,  bat  they  insisted  that 
they  h«d  a  tight  to  plates  of  the  plaintifEs'  own 
manof aotora,  and  offered  to  prove  that  in  the  iron 
trade  there  is  a  ooatom,  that  under  a  oontraot  between 
a  tnaaafactorer  of  iron  plates  and  a  oastomer  for  the 
snpply  of  plates,  the  seller  most,  in  the  absenoe  of 
atipnlation  to  the  contrary,  sopply  plates  of  his  own 
make.  Thia  was  retnsed,  aa  contradicting  the  terms  of 
the  writteo  oontraot,  aod  tlie  learned  jndge  being  of 
(xrinloD  that  the  oontraot  did  not  import  that  the  iron 
tMates  ahoold  be  of  the  plaiotifis'  own  mannfaotare, 
gave  jodgment  in  their  favoor.  The  defendants 
appealed,  and  the  Oonrt  of  Appeid  reversed  this  jadg- 
ment,  holding  onanimooily  that  the  evidenoe  as  to  a 
oostom  of  the  iron  trade  had  been  improperly  rejected, 
and  that  the  detendanta  were  at  least  entitled  to  a  uew 
tri^.  Xt  was  farther  held,  by  a  majority  <Bram  well,  L.J., 
dissentiag),  that  even  withont  aooh  evidence  the 
detendwitB  were  entitled  to  snooeed,  as  the  oontraot 
implied  that  the  plates  to  be  aapplied  shoold  be  of  the 
mannfaotare  of  the  plaintiffs. 

The  f aols  being  {Mraetically  the  same  so  far  as  the 
gsnaral  panciple  of  law  is  concerned,  the  three  cases 
may  b*  Oiaonssed  together.  It  will  be  convenient  at 
tbe  oataat  to  dismiss  the  question  as  to  tbe  existence  of 
any  ooatom  in  the  iron  trade,  whether  in  favour  of  one 
side  at  the  other.  In  Hbe  Wat  Stoeklon  case  it  can 
hardly  be  said  to  have  been  established  that  it  is 
ovstoaaary  for  one  mannfaotorer  to  supply  the  plates  of 
another,  while  in  Johtuon  t.  SapUon,  although  the 
evidenee  of  •  oostom  of  an  oppoute  kind  was  refused, 
the  ideft  of  leading  it  at  all  waa  olearly  an  afterthought ; 
and  Lord  Jostioe  Bramwell  probably  ganged  its  effeot 
coneetly,  badit  being  allowed,  when  he  aaid,  "  I  have  a 
stvoog  opinioii  that  any  evidenoe  that  may  be  given  in 
■•pport  of  tUs  alleged  oastom  woald  be  evidence  to 
show  that  whenever  enyone  orders  goods  of  a  maker 
he  expeets  that  maker's  maka  That  of  coarse  woald 
not  ba  eaoagfa."  Taking  it  then,  that  no  oastom  exists 
the  only  ottMr  questions  which  arose  were  these — viz., 
ibstv  the  qoestion  of  fact,  whether  or  net  the  terma  of 
the  eonttaet  contained  the  stipalatian  that  the  goods 
sold  tiMMdd  be  of  the  seller's  own  mannfaotare ;  and 
■aeendly,  tbe  qoestion  of  law,  whether,  assaming  the 
contraet  to  be  absolutely  silent  tm  the  point,  such  a 
stipvlation  ahoold  be  implied  from  the  nature  of  the 
ooalraei    Id  regard  to  the  first  qoestion,  the  jaclges  in 


both  Coorts  may  be  said  to  have  held  unanimoasly 
that  tbe  porobasers  were  not  entitled  to  refuse  the 
plates  tendered  from  any  oonstrnotion  to  be  pat  on  tbe 
terms  of  the  oontraot,  and  it  was  only  as  to  tbe 
seoond  and  more  important  question  that  any  difference 
of  opinion  arose.  It  seems  extracsdinaty  that  so 
important,  and  one  woald  imagine  so  elementary,  a 
qoestion  in  mercantile  law  had  never  been  decided 
before,  yet,  as  Lord  Justice  Cotton  observed,  there  was 
DO  authority  either  in  the  decided  oases  or  the  text- 
books on  the  sabjeot.  Tbe  question  waa  therefore 
disouBsed  on  principle,  and  we  have  seen  that  tbe 
result  waa  a  serious  ooofliot  of  jadioial  opinion,  tbe 
decision  of  tbe  CSourt  of  Session  being  directly  opposed 
to  that  of  tbe  Knglish  Court  of  Appeal,  though  neither 
Oonrt  was  unanimons.  Up  to  a  certain  point,  however, 
notwithstanding  the  great  difference  in  the  result,  not 
only  both  Courts  but  all  the  judges  agreed^  They  all 
agree  that  where  tbe  manofaotarer  has  a  peculiar  make, 
a  brand  known  in  the  market,  even  if  he  has  a  known 
name,  or  if  it  can  be  snpposed  that  there  is  any 
pretium  affectionu,  be  is  bound  to  supply  goods  of  bis 
own  make,  even  if  there  be  no  stipulation  to  that  effect 
in  the  oontraot.  Where  the  oonfliot  of  opinion  oom- 
menoes  is  when  none  of  these  elements  are  present, 
where  tbe  article  sold  has  no  special  repute,  or  name, 
or  other  distinction,  bat  is  aooh  that  one  maker's  maka 
ia  aa  good  as  another's.  The  majority  of  the  Kngllah 
judges,  and  Lord  Yoaog,  held  that  the  rale  is  akbsolate, 
and  sabjeot  to  no  exception,  that  every  manafaotmrar, 
dealing  as  sneb,  is,  in  tbe  absence  of  atipnlation  or 
eastern  to  tbe  contrary,  bound  to  sapply  goods  of  his 
own  manofactare.  The  majority  of  the  Boottish  judges, 
and  Lord  Justice  Bramwell,  held  that  in  certain 
oireamstanoes  an  exception,  should  be  recognised,  and 
that  if  there  is  no  pecalarity  in  the  moke  or  quality  of 
tbe  goods  the  manuiaotarer  may  tender  those  of  another 
maker. 

The  differenoe  of  opinion  on  the  Bench  is  the  best 
proof  that  much  niay  be  said  on  both  sides,  and  that  it 
IS  hazardous  to  express  any  prelerenoe.  On  the  whole, 
however,  we  ventore  to  think  that  the  view  token  by 
the  majority  of  the  Soottish  jadgev*ad  Bramwell,  LJ'., 
is  the  correct  one.  When  psjcties  have  reduced  a 
contract  to  writing,  thus  sfaowiog  that  it  waa  entered 
into  with  a  certain  amount  of  deliberation,  the  law  haa 
always  been  slow  to  insert  a  term  which  the  parties 
might  have  put  in  for  themselves,  and,  as  Lord  justice 
Bramwell  remarks,  this  *'oagh]i  never  to  be  done 
without  some  most  cogent  consideration."  Now,  is 
there  any  snob  "cogent  consideration"  in  this  case? 
Dae  can  easily  understand  why  an  order  for  a  piano- 
forte from  Erard  or  CoUard  implies,  though  the 
oondition  be  not  expressed,  that  the  article  is  to  be  of 
the  manufaotarer's  own  moke.  The  naJsa  ia  diffeieut 
from  that  of  other  manofacturers,  and  the  maker's 
name  gives  the  article  a  certain  value  in  the  market. 
That  is  the  reaaon,  and  apparently  the  sole  reason, 
for  importing  any  nnexpresssd  stipulation  into  the 
contract.  But  in  the  present  case  this  reason  is  entirely 
absent.  The  goods  s^  were  admitted  to  be  in  no  way 
peculiar  either  in  malm  or  a^,  to  the  manafaotorer's 
name.  On  the  oontrary,  the  contrast  stipulated  for  a 
certain  ataodard  qaaUty,  and  the  pnrehaaars  admitted 
that  tboogb  they  got  iron  of  another  manaiaotarar, 
they  woald  get,  so  far  as  qoalicy  and  value  was 
conoemed,  exactly  what  was  oontraotad  for.  The 
addition  of  an  implied  term  to  the  oontraot,  that  the 
goods  shall  be  of  Uia  mannfaotarer's  own  mauufaoture, 
can  only  be  jostified  on  the  groond  that  the  porobaaer 
cannot  reasonably  be  supposed  to  have  gone  to  tbe 
manofaoturer  on  any  oth^  footing.  Bat  is  it  not  rather 
unreasonable  to  hold  that  without  any  rational  or 
definite  motive  the  purchaser  shoald  invariably  seleot  a 
mannfaotorer  because  ha  relies  on  getting  the  mana- 
faotorer's own  goods  r  Sx  hgpotken  there  is  no 
peoolarity  either  in  the  make  or  quality,  and  the 
poruhaser  mast  be  assumed  to  know  this  when  he 
enters  into  the  contract.  What  raaaOD,  then,  has  be 
for  relying  on  getting  the  manafaotorer's  goods  only  t 
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The  meaning  of  the  deoiaioD  of  the  Enftlisb  Coorii  of 
Appeal  is  simply  thiR,  thai:  whether  rationally  or 
irrationally,  he  always  has  scusb  a  relianoe.  We  think 
this  is  f;oiag  too  far,  and  that  a  purchaser  is  not  always 
impelled  to  bay  from  a  manafaotarer  beoause  he  relies 
OD  getting  his  make  only.  If  a  number  of  baainesB 
men  were  asked  the  qnestion,  they  wonld  say  that  they 
go  to  a  partioolar  manafaotarer  in  many  oases  without 
a  thooght  as  to  whose  goods  they  were  to  be  supplied 
with,  and  withoat  any  reliance  whatever  npon  getting 
the  manufaotarer's  own  make.  Lord  Jnatice  Brett 
seems  to  have  been  ootiscious  of  this  difflcnlty,  for  he 
says,  "  it  there  be  no  such  oontraot  as  is  sa^ested,  a 
maoafactorer  ander  the  stated  circumstances  may 
■apply  goods  not  manufactared  by  himself,  inferior  to 
his  own  nsaal  manafactare."  He  then  attempts  to 
justify  the  reasonableness  of  assumiog  that  the  pur- 
chaser always  has  this  reliance  by  holding  oat  this 
alternative  oonset^nenoe.  With  all  respect,  we  think 
his  Lordship's  observations  on  this  matter  are  some- 
what unfounded,  for  it  is  difficult  to  see  how  a 
porchaaer  could  be  prejudiced  in  the  way  suggested. 
His  iatereats  aeem  sufficiently  guarded  bytbls  condition, 
that  the  goods  tendered,  by  whomsoever  manufactured, 
mast  be  of  the  quality  stipulated  for  by  the  contract ; 
and  if  he  can  shown  that  there  is  any  peoularity  about 
the  goods  which  gives  him  a  real  interest  in  refusing 
them  when  not  of  the  seller's  own  manafactare,  the 
Court  will  not  oblige  him  to  accept  them.  Moreover,  if 
he  does  not  rely  on  getting  the  manufacturer's  owa 
goods,  whether  with  or  withoat  reason,  he  cau  always 
insert  a  stipalation  to  that  effect  by  the  use  of  a  single 
word,  and  it  seems  more  equitable  and  also  mora 
convenient  to  lay  this  burden  on  him  than  to  compel 
the  seller  to  introduce  a  contract  reserving  the  right  to 
tender  the  goods  of  other  manafaoturers,  Tbere  are 
nndoubtedly  very  many  mannfactarers  who  turn  out 
articles  which  from  their  nature  do  not  and  cannot 
poBsesa  any  peculiarity  or  any  superiority  over  similar 
articles  manufactured  by  other  makers,  and  it  does 
seem  a  somewhat  arbitrary  proposition  to  hold  that 
the  Court  will  not  inquire  into  the  nature  or  quality  of 
the  articles  at  all,  but  will  in  all  cases  compel  the 
manafaetarer  to  snpply  those  of  his  own  make.  The 
nature  and  quality,  we  think,  are  io  some  respeots  the 
most  Important  feature  of  the  eontract.  Anyone  who 
contracts  with  a  manafaotarer  aa  snob  knows  or  onght 
to  kaow,  what  sort  of  goods  he  manafaotures,  and  if  he 
knows  that  they  differ  in  no  respect  from  the  goods  of 
other  manafaoturers,  there  is  no  hardship  in  making 
bim  aooept  another  manntaotarer'a  goods,  provided 
they  satisfy  the  contract  as  to  qaality.  To  hokl  other- 
wise woald  be  to  lay  down  a  hard  and  fast  rale,  which 
nndoubtedly  would  work  naiostly  io  many  eaSes,  and 
which  wsald  be  In  practice  very  inoonvenieBt.— /eHmai 
of  Juriiprtuknee. 


ACTING  FOR  MORTQAGOK  AND  MORTCAQEE. 
The  case  of  Goekbam  v.  Sdwardi,  reported  in  the 
Jaoaary  number  of  the  Law  JounuU  Rfportt,  ia  of 
interest  primarily  as  sboiHng  the  dnties  of  solicitor*  in 
lending  money  on  mortgage  seoarity  to  their  olientSw 
Secondarily,  it  is  of  general  interest  as  deaiiug  with  the 
asual  tonq  of  the  power  of  sale  in  a  seoond  mortgage ; 
the  question  wbetfaet  the  differenoe  between  solioitor 
and  client  oosts  and  party  costs  inoorred  in  the  very 
aotion  ander  consideration  oan  be  allowed  as  a  head  of 
damage;  and,  finally,  the  treatment  by  the  Court  of 
Appeikl  of  points  of  fact  decided  by  the  judge  below. 
With  regard  to  the  qaesUoa  whether  oosts  aa  between 
solioitor  and  client  oan  be  indiceotly  given  in  the  nature 
of  damages  in  the  aoUoa,  the  opinions  of  the  learned 
jadges  are  very  clear.  The  Master  of  the  Bolls  says  : 
"  All  that  the  law  gives  a  snocessf ol  litigant  is  the  oosts 
between  party  and  party.  Those  are  all  which  he  is 
entitled  to  recaiye."  Lord  Jastioe  Brett  relies  partly 
»n  the  fact  tbat  the  plaintiff  framed  his  aotion  in  tort, 
and  lays  down  tbat  ''when  yoa  ask  tor  damages,  they 
mast  have  been  incarred  and  asoertaiaed  at  the  time 


of  the  aotion  being  broaght,  except  in  some  oases  when 
they  jnolade  everything  up  to  the  time  of  trial ;  and 
they  oanoot  inclade  anything  iuoarred  in  the  action 
itself.  The  law  disregards,  and  will  not  look  at,  the 
extra  coats  as  between  solioitor  and  client,  becaase  they 
are  a  mere  matter  of  lazary  and  whim  between  a 
particular  client  and  bis  own  solioitor."  Withoat 
accepting,  even  on  so  high  an  aathority,  the  laxurioas 
and  whimsioal  character  of  costs  as  between  solicitor 
and  client,  the  exclusion  of  these  oosts  from  the 
damages  given  in  the  same  aotion,  endorsed  also  by 
Lord  iTustioe  Cotton  must  be  accepted.  If  oosts  aa 
between  solioitor  and  client  are  given  at  all,  they  should 
be  given  e»  wnmm,  and  not  as  damages.  At  the  same 
time,  the  eyes  oannot  be  closed  to  the  fact  that  juries 
constantly,  in  assessing  damages  in  aotions  of  tort,  and 
sometimes  in  aotions  of  oontraot,  take  into  oonsideration 
the  additional  expense  to  which  the  party,  in  whose 
favour  they  are,  will  be  put  by  having  to  pay  a  portion 
of  his  own  oosta.  The  Master  of  tlw  Bolls,  we  think, 
would  look  with  forbearance  even  on  a  jadge  who 
transgressed  technicalities  to  this  extent^  as  he  com- 
plains of  Mr,  Jastioe  Fry  having  embarrassed  the  Court 
ot  Appeal  by  being  too  oonsoientions  in  separating  the 
items  of  damage  which  he  had  allowed.  When  judges 
and  juries  are  at  laiige  in  asseseing  general  damages, 
the  fact  that  extra  oosts  will  have  been  incarred  need 
not  be  absent  from  their  minds,  althongh  such  eosts 
oannot  be  specifically  incladed  among  the  legal  heads 
of  damage. 

In  the  result,  the  damage  aaseesed  by  Mr.  Justice  Fry 
at  £80  were  cot  down  to  £10,  and  the  costs  as  between 
solioitor  and  client  given  to  the  plaintiff  by  Mr.  Jastioe 
Fry  were  disallowed.  As  to  the  oosts  of  the  aotion,  tlia 
oosts  ot  one  ot  the  isanes  were  given  to  the  defendant, 
and  the  general  oosts  to  the  plaintiff.  No  oosts  ot  the 
appeal  were  given.  Probably  neither  party  oared  to 
disturb  this  position  of  things ;  bat  it  is  odd  that  no  one 
seemed  to  remember  the  existenoe  of  the  Coanty  Court 
sections  as  to  oosts.  These  sections,  althongh  aDfamiliac 
in  the  Chancery  Division,  apply  withoat  distinotion  of 
Divisions,  and  require  a  oertifloate  that  the  action  was 
fit  to  be  tried  in  a  Superior  Court  when  no  more  than 
£10  is  reoovered.  No  saoh  oertifioate  was  given ; 
althoogh,  if  asked  for,  it  woald  probably  not  hare  been 
refused  considering  the  nature  of  the  aotion.  The 
plaintiff  was  a  client  of  the  defendant,  who  was  a 
solicitor,  and  had  undertaken  to  raise  £600  Cor  him  on 
a  mortgage  of  the  plaintiff's  house.  Ot  this  sam  £450 
was  found  by  another  client  of  Mr.  Edwards,  which 
client  took  a  first  mortgage  on  the  house ;  and  the  re- 
maining £60  by  Mr.  Kdwards  himself,  who  took  a 
seoond  mortgage.  Next  year,  a  farther  snm  ot  £300 
was  advanced  by  the  defendant,  who  took  a  third  mort- 
gage as  well  as  a  bill  of  sale  of  furniture.  Both  the  first 
and  the  seoond  mortgages  contained  an  unqualified 
power  of  sale,  not  sal^eot  to  interest  being  in  arrear 
for  three  months,  or  six  months'  notice  being  given  to 
the  mortgagor.  Mr.  Jostiee  Fry  found,  as  a  fact,  that 
Mr.  Edwarda  did  not  explain  to  Mr.  Cookbarn  that  this 
form  of  power  of  sale  was  exceptional  The  Oonrt  ot 
Appeed  did  not  overrnle  this  finding,  bat  they  oannot  be 
said  to  have  endorsed  it.  The  Master  of  the  Boils 
went  BO  tar  as  to  say  that  "it  he  had  heard  the  oaas, 
sitting  as  a  judge  ot  first  instaoos,  he  sboald  have 
foand  that  the  defendant  was  andor  oo  liability  what- 
ever;" bnt  '*he  did  not  tbiuk  it  proper  to  interfer« 
with  the  opinion  of  the  judge  below,  who  had  all  the 
witnesses  before  him,  unless  he  toand  that  there  bad 
been  some  gross  miaoarriage^"  Lord  Jastioe  Brett  says 
little  on  this  head,  except  that  the  omit  lay  on  the  de- 
fendant; and  Lord  Jastioe  Cotton  says  that  "they 
cannot  overrule  the  oooclasion  oi  the  jadge  on  this 
matter  ot  tact."  Mr.  Jastioe  Fry  also  came  to  the  con- 
olasion  that  an  nnqoalified  power  of  sale  in  a  seooad 
mortgage  was  nnasual.  The  Court  of  Appeal  take  very 
mach  the  same  view  ot  this  finding  as  of  the  other. 
The  Master  of  tfae  Bolls  even  says  that  "  there  is  reason 
to  believe  that  it  is  a  common  praotioa  to  insert  a  more 
stringent  power  of  sale  in  sabseqneut  mortgages  than 
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in  the  flnt  mortgsge ;  bat,  in  the  abgenoe  of  ftny  eri- 
denoe  that  it  was  a  nettled  praotioe,  they  ooald  Dot  hold 
it  was  right  in  this  oaae  withont  ao  explanation  to  the 
elient,"  From  the  views  thos  eiproooed,  it  would  seem 
that  the  Goart  of  Appeal  treated  the  decision  of  Mr. 
Jostioe  Fry  very  mnob  as  they  wonid  treat  the  decision 
of  a  jury — a  resaltto  which  the  assimilation  of  practice 
•nd  the  ose  of  oral  evidence  in  Coorts  of  first  instance 
almost  necessarily  lead.  The  Ooart  of  Appeal,  there- 
fore, had  to  deal  with  the  case  on  the  footing  that  the 
nnqaalified  power  was  nnasnal,  and  that  it  had  not 
been  explained  to  the  client ;  and  they  all  agreed  that 
under  these  circnmstaDees  the  solicitor  who  lends 
XDoney  to  a  client  without  an  independent  adviser  being 
employed,  is  gnilty  of  breach  of  doty.  Lord  Justice 
Brett  is  uncompromising  on  this  as  on  other  points  of 
the  case.  He  says  that,  "in  his  opinion,  a  solicitor 
woold  act  more  wisely  if  he  did  not  lend  money  at  all 
to  bis  clients,  it  not  being  any  part  of  a  solicitor's 
business  to  lend  money;  bnt  if  he  does,  then,  as  a 
matter  of  fairness,  he  sfaonld  not  condnot  the  oon- 
veyanotng  oonneoted  with  the  mortgage  in  bis  own 
ofboe."  This  is  sonnd  theory,  but  not  to  be  lived  np  to 
in  practice.  It  is  diffioolt  to  know  how  solicitors  conld 
MMidact  their  basiness  naless  they  fonnd  investments 
for  one  set  of  clients  and  capital  for  another,  nor  how 
they  ooald  arrange  matters  between  these  two  interests 
unless  they  sometimes  made  up  a  difference  by  advanc- 
ing money  of  their  own.  If  a  second  solicitor  is  always 
to  be  employed,  not  only  are  the  costs  increased,  bnt 
clients  are  lost.  A  mortgage  is  not  so  very  complicated 
•  transiuitioii  bat  that  a  solicitor  can  be  tmsted  to 
arrange  its  terms  so  as  to  be  fair  to  all  parties,  even 
thongb  be  himself  is  one.  For  the  fatare,  he  mast 
eoDsider  that  an  absolnte  power  of  sale,  even  in  a  Beoond 
mort([age,  cannot  be  inserted  without  special  explana- 
tion to  his  oliMit  the  mortgagor. 

Mnob  «f  the  time  of  the  Conrt  of  Appeal  was  occapied 
in  ooDSiderlng  whether  the  plaintiff  would  have  been 
better  off  if  the  power  of  sale  had  been  subject  to  the 
moalqaalifloation.  The  defendant  ooutended  that  three 
B}antbii''lntereBt  was,  in  fact,  in  airear  at  the  date  of 
tile  sale.  The  plaintiff  replied  to  this  that  the  defendant 
entered  into  possession,  and  that  the  rent  received  by 
him  must  be  taken  to  be  applied  to  the  interest,  relying 
on  an  opinion  of  Vice-Chancellor  Bhadwell,  in  Bivckle- 
iurtl  V.  Jesmpp,  7  Bim.  438.  In  that  case  the  Yice- 
Ohaooellor  considered  that  the  receipt  of  rents  by  a 
mortgagee  in  possession  was  a  payment  by  the  mortgagor 
■o  as  to  revive  the  Statute  of  Limitations  in  respect  of 
the  debi  The  opinion  expressed  in  this  case  must  now 
be  considered  overruled  by  the  present,  as  well  as  by 
CMnmry  v.  Bvatu,  9  H.  L.  Gas.  116,  where  a  payment  by 
a  receiver  to  a  mortgagee  was  held  insnfiBcient  to  take 
the  case  oat  of  the  statute.  As  the  Master  of  the  Kolls 
points  oat,  the  mortgagee  in  possession  takes  for  him- 
self what  be  ean  get,  and  there  is  no  payment  to  bim. 
Mr.  Edwuds  so  far  succeeded  on  this  point ;  but, 
unluckily,  he  had  seat  in  an  aooonDt  to  Mr.  Oookborn, 
in  which  he  set  oS  the  rent  as  against  the  interest. 
The  oonseqaence  was  that  at  the  time  of  sale  there  was 
not  three  months'  interest  in  artear,  and,  as  no  notice 
WSB  given  before  the  sale,  the  plaintiff  wonld  have  been 
bettor  off  noder  a  qualified  power  of  sale.  When  the 
beads  of  damage  come  to  be  examined  by  the  Conrt  of 
Appeal,  they  one  by  one  dwindled  away.  The  only  one 
which  stood  the  tast  of  the  otiticism  of  the  Master  of 
the  Bells  had  nothing  to  do  with  the  defendant's  breach 
of  duty.  He  had  charged  £10  for  the  cost  of  preparing 
abstract  and  conveyance,  wfaiob  was  tbe  sam  agreed  on 
with  the  pmobaser ;  and  the  plaintiff  was,  of  course, 
only  boond  to  pay  a  portion  of  this  sum.  Tbe  Court, 
howMW,  assessed  general  damages  to  the  extent  of 
£10— vainly,  it  would  seem,  on  tbe  ground  given  by 
Lord  Justice  Brett,  that  they  ought  to  set  their  face 
sgains*  ttwisaetions  in  whieb  a  solicitor  acts  for  both 
parties.  The  IsaniM  Lord  Justiee  seemed  also  to  be  of 
ophiion  ^at  there  was  some  evidenoe  that  the  value  of 
property  bad  risen  in  Bamagate.  Lord  Justice  Cotton 
said  that  if  to  bad  tried  tbe  oms  "  h«  should  have 


thought  that  a  very  small  coin  was  enough  tor  tbe 
plaintiff  to  recover."  This  will  probably  tM  tbe  pre- 
vailing opinion.  The  case  is  a  bard  one  for  Mr. 
Bdwards ;  and  both  parties  are  now,  no  doubt,  sincerely 
of  opinion  that  the  action  ought  never  to  have  been 
brought. — Laa  Journal. 


S0LI0ITOR8'  BENEVOLENT  ASSOCIATION. 

The  seventeenth  annual  msetiog  of  the  Solicitors' 
Benevolent  Association  was  held  on  the  25tb  inst., 

Mr.  BoBBBT  G.  Lbb,  Vtoe-Preaident^  occapied  tbe  chair. 

A  letter  of  apology,  expressing  regret  at  his  inability 
to  be  present,  was  read  from  Mr.  Boohe,  President  of 
the  Association. 

Mr.  Abthub.  Lbs  Bableb,  hon.  secretary,  read  tbe 
report  of  tbe  committee,  in  which  it  was  stated : — There 
are  no  new  life,  and  only  six  new  annual  members,  who 
joined  the  society  last  year,  and  daring  the  same  period 
an  unaaually  large  number — viz.,  two  life  and  ten  amiual 
members — have  died,  in  addition  to  twelve  anoual 
members  who  have  ceased  to  sabsoribe.  The  society 
now  consists  of  847,  as  against  366  members  last  year, 
of  which  65  are  life  and  292  annual  sat)scribers.  The 
sam  of  £400  was  expended  in  relieving  46  oases,  some 
of  which  were  of  a  very  distressiog  character,  aud 
necessarily,  from  the  small  means  at  their  disposal,  the 
committee  could,  in  all  oases,  only  afford  temporary 
relief,  the  total  amount  given  not  averaging  £10  for 
each  recipient.  The  capital  of  the  Assooiution  now  con- 
sists of  £3,000  Great  Northern  Railway  Company  of 
Ireland  Four  per  Cent.  Debeuture  Stook,  and  £443  12s. 
9d.  Government  New  Tbree  per  Cent.  Stock.  Efforts 
have  for  some  years  past  been  made  by  members  of 
your  committee  to  obtain  the  Cbaooer;  Box  Faud  for 
the  society;  and  a  sum  of  £85  7b.  5d.,  being  the  residue 
of  the  above-oientioned  fund,  was  handed  over  to  the 
AasociatioQ.  Tbe  total  fands  received  daring  tbe  past 
year,  inolading  tbe  sum  of  £85  7s.  6d.,  Chancery  Box 
money,  and  dividends  on  capital,  amoanted  to  £532 
9b.  4d. 

The  Chaibkak,  in  moving  the  adoption  of  the  report, 
said  they  moat  all  regret  very  maoh  the  abseuos  of  their 
eeteemed  friend  and  president,  Mr.  William  Boohe. 
The  report  referred  to  the  loss  they  had  sustained  by 
the  death  of  Mr.  George  Beamiah.  A  more  kindly  and 
attentive  member  of  the  committee,  and  a  more  anxious 
man  to  forward  the  interests  of  the  ptotession  and  the 
objects  of  the  Association  never  joined  them.  Tbe 
society  was  now  falling  off  in  nambers,  and,  he  was 
sorry  to  say,  also  in  subioriptions ;  bat  be  hoped  tbe 
hard  times  they  bad  been  experieooing  in  the  oountry 
would  shortly  pass  away,  aud  that  they  would  go  on 
more  prosperously  than  before.  They  haid  inquired  into 
every  case  that  came  before  them,  and  they  bad  at  all 
times  relieved  to  the  utmost  that  their  fands  permitted 
them  to  do.  There  were,  however,  many  cases  oon- 
tinually  oomiog  before  them  where  the  trifliog  sum  they 
oould  contribute  afforded  very  small  relief  indeed.  He 
hoped,  therefore,  that  gentlemen  who  felt  an  interest  in 
their  profession  would  come  forward,  and,  by  enroUiug 
themselves  members  of  this  AsaociatioD,  enable  it  to 
meet  in  a  hearty  substantial  way  the  claims  of  those 
who  stood  so  mnch  in  need  of  its  assistance. 

Mr.  WiLLiiK  J.  CoopBB,  in  seconding  the  resolntion, 
observed  that  out  of  the  46  cases  in  which  relief  bad 
been  afforded  daring  the  year,  only  four  of  the  appli- 
cants were  tbe  widows  or  fUniUes  of  deceased  members 
of  this  Association.  He  thought  much  evil  had  arisen 
from  the  course  that  had  been  adopted  of  giving  a  vary 
large  amoant  of  their  funds  to  tbe  families  of  those  who 
were  not  members  of  the  Association.  It  was  qaite  right 
that  this  should  be  done  where  gentlemen  had  not  an 
opportunity  of  becoming  members  of  the  Aasooia- 
tion,  wbi«h  was  formed  in  1663  or  1864,  but  it  was  a 
different  thing  wbei«  gentlemen  bad  bad  an  ample 
opportunity  of  sobscribing  to  it  and  had  not  done  so. 
A  great  deal  of  their  money  had  gone  to  the  relief  of 
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the  familtes  oil  mioh  mea,  aad  he  thoaght  it  operated 
badly.  As  a  matter  of  fast,  oDly  £65,  oat  of  the  £400 
given  daring  the  year,  was  appropriated  strietly,  aooord- 
ing  to  the  rnlet  of  the  trast  confided  to  them,  in  the 
relief  of  the  tamilieg  of  members  of  the  Association. 
They  had  paid  away  £335  to  those  who  in  reality  had 
DO  claim  on  the  fnnd,  except  under  a  clanae  in  their 
rales.  If  gentlemen  did  not  come  forward  and  become 
members  they  coold  not  expect  this  assistaooe  to  last, 
mai  he  hoped  sincerely  they  wonld  not  be  ander  tbe 
necessity  of  onrtaiiing  the  relief  they  had  afforded  in 
order  to  meet  the  more  legitimate  claims  made  on  tbe 
Association. 

llr.  Hembt  T.  Da,  as  a  member  of  the  committee, 
dissented  from  tbe  principle  laid  down  by  Mr.  Cooper. 
He  really  did  not  see  where  the  benevolence  lay  in  a 
number  of  people  subscribing  to  a  sosietv  in  order  that 
they  might  derive  benefit  themselves  from  it.  They 
mast  be  very  thankful  that  there  were  not  very  many 
families  of  members  applying.  Of  coarse  the  families 
of  members  had  the  preference,  but  when  these  had 
been  served  be  thought  the  ohildren  of  those  who  were 
not  members  were  entitled,  under  tbe  priaoiples  of  the 
Association,  to  the  residue.  He  approved  of  tbe  action 
of  tbe  committee  in  giving  preference  to  the  families  of 
members. 

JIf  r.  GooFSB  explained  that  what  he  meant  to  convey 
was  that  where  gaotlemea  had  no  opportaoity  of  be- 
oemiog  members  of  tbe  Assooiation  their  families  should 
be  freely  relieved,  but  that  at  tbe  same  time  they  would 
be  doiug  a  good  act  in  letting  some  of  the  profession 
know  that  in  holding  aloof  they  were  not  acting  rightly, 
and  that  it  would  be  better  to  subsoribe  to  the  fands  of 
this  society. 

The  report  was  then  adopted. 

Mr.  Ohablis  Q.  Starusll  moved  the  re-election  of 
the  «ommittee  for  the  ensaing  year.  They  were,  he 
•aid,  gentlemen  of  high  standing  in  their  profession  ; 
they  devoted  much  of  their  time  and  attention  to  the 
work  of  the  Assooiation,  and  he  thoaght  they  were  en- 
titled to  their  thanks  for  it. 

Mr.  AutXAimsB  D.  KEMtrssT  seconded  the  motion. 
As  aaditor  of  the  society  he  had  had  means  of  know- 
ing how  the  affairs  of  the  Assooiation  were  managed 
by  the  committee,  and  be  had  the  greatest  pleasure 
in  testifying  to  the  admirable  way  in  which  they 
bad  been  conducted.  Although  there  was  a  good 
deal  of  truth  in  Mr.  Cooper's  observations,  he  thoaght 
tbe  committee,  so  far  as  he  could  judge,  had  ex- 
ercised very  great  wisdom  in  the  way  they  had 
administered  the  funds.  Mr.  Cooper,  had  mentioned 
that  there  were  only  fonr  oases  of  members'  families 
being  relieved,  bat  it  should  be  borne  in  mind  that  that 
was  because  only  four  had  applied,  and  he  scarcely 
thonght  that  Mr.  Cooper  would  wish  the  whole  £400  to 
be  divided  amongst  these  fonr.  He  was  aware  the  com- 
mittee had  given  preference  to  tbe  families  of  members, 
and  he  thoaght  the  fact  that  so  few  of  the  families  of 
members  hs^  had  occasion  to  apply  for  the  relief  was 
an  additional  reason  for  their  joining  the  society. 

The  reiolntion  was  adopted. 

Mr.  HinliT  S.  Mbcbsdt  moved  that  only  one  general 
meeting  of  the  assooiation  be  held  in  futare  in  each 
year— namely,  in  the  month  of  January,  and  that  tbe 
neoeesary  alterations  be  made  in  Bales  8  and  16  to 
oarry  out  this  resolution.  At  the  maeting  in  July  he 
■aid,  when  men  were  out  of  town  there  was  praotioally 
no  basiness  done,  and  he  did  not  see  the  benefit  of 
holding  a  meeting  in  July  for  purely  formal  matters  at 
an  expense  of  five  goineas  to  the  sooiety. 

Mr.  Abibub  Ij.  Bablbb  seconded  the  motion,  and 
hoped  that  when  they  did  meet  in  January  next  they 
would  have  a  more  favonrable  report  to  present. 

The  resolution  was  adopted. 

Mr.  H.  J.  P.  Wbbt,  President  of  the  Inoorporated 
Law  Sooiety,  having  biaen  called  to  the  second  chair,  a 
vote  of  thanks  was  passed  to  Mr.  Lee,  and  the  proceed- 
ings terminated. 


IH£  SLAHOEB  OF  A  PEBSON  IN  HIS 

OALLING. 

(OtHlbmeifltni  pagt  ft,  nMi 

BcLB  V. — The  language,  to  he  aetionable,  mutt  (a)  affect 
him  t»  Au  partieiilar  oaUing  /  it  w  not  enough  that  {b)  hit 
general  reputation  ii  afscted  dwrAjf. 

ILLVSTBAnOIIS. 

(a)  I.  B.  was  an  auctioneer.  G.  said  of  him :  "  Toa 
are  a  deceitful  rascal,  a  villain,  and  a  liar.  /  wndd  not 
trtLit  you  vith  an  awilimeer'*  liemte.  Ton  robbed  a  man 
you  called  your  friend ;  and  not  satisfied  with  £10,  yoii 
robbed  him  of  £30  a  fortnight  ago."  Beld,  actionable.' 
n.  B.  was  a  laoeman.  H.  said  of  him.:  *' Ton  are  a 
rascal ;  you  are  a  pitiful,  sorry  rascal ;  you  are  next 
door  to  breaking."  Seld,  actionable.'  QL  B.  was  a 
hasbandman,  and  T.  said  of  him :  "  He  owes  more 
money  than  he  is  worth ;  he  is  ran  away,  and  broke." 
Held,  actionable.*  IV.  B.  was  a  backer,  and  M.  said  of 
him :  "  B.  has  had  his  obeqnes  returned  back  unpaid." 
Hdd,  actionable.*  V.  0.  was  a  carpenter,  and  L.  said 
of  hiioa :  "  He  is  broken  and  ran  away,  and  will  never 
return  again."  ir»E<i,  aotionable.*  VX  B.  was  a  trades- 
man, and  W.  said  :  "  He  has  nothing  but  rotton  goods 
in  bis  shop."  Hdd,  actionable.'  YU.  C.  charged  an 
attorney  who  collected  claims  against  the  government 
that  he  "  did  a  good  thing  in  bis  sober  moments  in  the 
way  of  collecting  soldiers'  claims  against  tbe  govern- 
ment for  a  fearfcJ  percentage."    Hdd,  actionable.' 

In  case  I.  tbe  words  italicised  were  clearly  a  charge 
of  unfitness  in  bis  occupation.  Cases  IL,  III.,  and  IV. 
illnstrato  tbe  principle  that,  in  oooopations  in  which 
credit  is  essential  to  their  pronecatioo,  an  imputation  of 
insolvency  is  actionable  par  le.*  In  oase  V.  it  was  argued 
on  behalf  of  L.  that  tbe  words  were  not  aotionable,  be- 
cause they  did  not  tond  to  his  disparagement ;  for  he 
might  be  broken,  and  yet  be  as  good  a  carpenter  as 
before ;  that  a  carpenter  builds  upon  the  credit  of  other 
men;  and  so  long  as  the  words  did  not  touoh  him  in  his 
skill  and  knowings  of  bis  profession,  they  conld  not 
injure  him.  Sed  per  curiam.  "  The  credit  which  the 
defendant  hath  in  tbe  world  may  be  a  means  to  support 
his  skill ;  for  he  may  not  have  an  opportunity  to  show 
his  workmanship  without  those  materials  for  which  be 
is  intrusted."'  As  to  the  charge  in  case  TI.,  tbe  injury 
is  obvious,  but  it  is  curious  to  note  the  very  different 
result  which  the  general  rule  would  have  brought 
about  had  tbe  words  been  simply,  "  He  has  rotten 
goods  in  his  shop."  There  are  probably  few  store- 
keepers who  have  not  among  their  stock  soma  damaged  or 
rotten  goods  which  they  either  do  not  offer  at  all,  or  offer 
only  at  a  sacrifice ;  bnt  a  tradesman  whose  whole  stock 
was  alleged  to  be  rotten,  would  certainly  be  avoided  by 
the  pubuc.  Tbe  charge  in  case  VH  was  a  direct  im- 
putation upon  the  attorney's  honesty  in  his  calling. 

ILLUSTBITTOHS. 

(6)  I.  A.  was  a  physician,  and  C.  said  of  bira :  "  Have 
yon  beard  that  it  is  ont  who  are  the  parties  in  the  erim. 
eon.  affair  that  has  been  so  long  talked  abont.  Dr.  A.  f " 
HM,  not  aotionable.'"  n.  D.  was  an  attorney  who  had 
become  involved  in  transactious  on  the  tarf,  and  B.said 
of  him :  "  He  has  defrauded  bis  creditors,  and  has  been 
horsewhipped  off  the  course  at  Donoaster."    Hdd,  not 


(1)  Ranuialt  t.  Onemacrt,  I  F.  *  F.  81  (XWS). 
(1)  lUad  T.  BiutKm,  Ld.  R«7.  610  (1701). 
(8)  Dohxm  T.  ThomMont,  8  Hod.  Ill  <1«*(>. 
(4)  HoHntan  ▼.  MarduKit,  7  ()  B.  91S  084«). 

(6)  Chapman  t.  Lampti»r», »  Mod.  IM  (1(87). 
(«)  Bunut  r.  WtUt,  13  Hod.  430  a^OO). 

(7)  aandtnoit  r.  CWtfuwU,  4«  N.  Y.  8M  (Uni).  The  csM  was  tor  • 
printed  libel,  bnt  tbe  court  nid  that  tlw  remit  weald  sot  have  bean 
different  If  tbe  aUnder  had  been  verbal. 

(8)  The  eases  in  which  langoage  tmputlsg  to  persons  In  trades  or 
professions,  where  credit  is  essantlal  to  their  proaaeotlon,  a  want  of 
credit,  lesponslblUtr  or  solrencjr,  past  or  present,  are  Terr  namenna. 
Most  of  titem  are  collected  In  the  third  edition  of  Mr.  Townihend's 
work.  Slander  and  Libel,  s.  1*1  and  notea 

9)  Chapman  t.  Lamphirt,  »  Hod.  lU  (1*87). 
(10)  AfTt  T.  Omen,  >  A.  Jt  S.  2  (18*4): 
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kotionable.'  lU  B.  waa  a  pork-batoher.  T.  said  of 
him :  "  Toa  are  a  bloody  thief.  Who  stole  Fraser'a 
pigs  7  Yon  did,  yon  bloody  thief,  and  I  can  prove  it ; 
yon  poisoned  them  withmnstard  and  brimBtone."  Mtld, 
not  actionable.'  IV.  B.  was  a  stay-maker,  having  in 
his  employ  a  female  assistant.  O.  said  of  him  :  "  The 
bosiness  of  a  stay-maker  does  not  keep  him,  but  the 
proatitntion  of  the  person  in  the  shop ;  after  it  is  stant 
it  as  bad  as  any  bawdy-hoase  in  the  town."  Beld,  not 
actionable.*  Y.  L.  was  a  clerk  of  a  gas  oompany,  and 
A.  said  «t  him:  ''Ton  are  a  fellow,  a  disgraoe  to  the 
town,  unfit  to  hold  yonr  sitaatioD  for  yonr  condnot  with 
whores."  Beld,  not  actionable.'  VI.  F.  was  a  dealer 
and  speoolator  in  land,  and  H.  said  of  him :  "  Ha 
cheated  tne  oat  of  a  fansdred  acres  of  land."  Seld,  not 
actionable.'  Vil.  I.  was  the  propriety  of  a  pnbUo- 
honse  and  garden,  and  H.  said  of  him :  "  He  is  a 
dangerons  man  ;  he  is  a  desperate  man.  I  am  afraid  to 
(p  to  his  honse  alone.  I  am  afraid  of  my  life."  Beld, 
not  actionable.*  VUI.  W.  was  a  daDoing-mistreBs  for 
girls,  A.  said  of  her :  "  She  is  as  mnoh  a  man  as  I  am ; 
•be  got  3.  8.  with  child.  She  ia  a  hermaphrodite." 
BM,  not  actionable.'  IX.  A.  was  a  livery-stable  keeper, 
and  B.  said  of  him ;  "  Ton  are  a  regnlar  prover  nnder 
bankraptoy ;  yon  are  a  regolar  bankropt-maker."  Bdd, 
not  actionable.*  X.  F,  waa  a  physioian,  and  S..said  of 
him :  "  He  is  a  twopenny  bleeder."  Btld,  not  actionable.* 
XI.  F.  was  an  attorney,  and  J.  said  of  him :  "  I  have 
taken  ont  a  sammons  to  tax  his  bill ;  I  shall  bring  him 
to  book,  and  have  him  atrnok  off  the  roll."  Beld,  not 
aotionable.i*  Xn.  F.  was  an  innkeeper ;  O.  said  of  him : 
"  Yon  have  stolen  goods  in  yonr  honse,  and  yon  know 
it"  BOd,  not  aetionable.i*  XHI.  C.  waa  a  cooper,  and 
E.  said  of  him :  "  He  is  a  very  varlet,  and  a  knave." 
Beld,  not  actionable." 

As  to  case  1,  abstaining  from  acta  of  iDoonUoenoe  is 
no  part  of  the  profession  of  a  physician,  and  the  com- 
mittiog  or  not  committing  adnltery  haa  nothing  to  do 
with  the  exercise  of  his  profession ;  the  latter  is  no  more 
his  doty  than  the  duty  of  every  other  man.  If  his  prO' 
fcsHional  skill  was  great,  his  practice  wonld  hardly 
snSer  from  snofa  a  charge.  "A  merchant  might  be  nnder 
the  necessity  of  frequenting  a  honse  in  the  exercise  of 
his  trade  ;  bat  it  woold  not  be  sniBcieot,  without 
special  damage,  to  aver  that,  in  doing  so,  he  had 
obtained  access  to  a  female  living  in  the  honse,  and  had 
been  criminally  connected  with  her."  >*  Had  the  words 
in  this  case  been  shown  to  have  referred  to  the  phy- 
sician's taking  advantage  of  his  profeseional  relation  to 
commit  adnltery   with  a  female  patient,  the   result, 

(I)  Ihtit  ▼■  XoterM.  8  BIng.  V.  0.  MH  (188T).  "Thtte  wordt."  aald 
"OaOC,  OJ.,  "  thosgh  •pokaa  of  an  attcimay,  do  not  toseh  bbn  in  hla 
irof«Ml9n  any  mora  tiiao  Oaj  tooU  toacb  >  panon  In  utj  other  tnde 
or  piofenlOD.  It  Is  found,  indeed,  that  tbe  word*  biva  a  tendency  to 
tajora  him  motmlly  and  proressionaUy,  and  that  la  true;  batltappllei 
a^iaUy  to  all  other  profaaloaa,  (or  a  penon  cannot  lay  anything  dl>- 
pancingty  of  another  that  ha*  not  that  taadaney."  "  When  tbe  Jury," 
*ald  Vaoghan,  J.,  "  found  that  these  words  were  not  spoken  of  the 
plaintiff  la  hi*  character  of  attorney,  they  took  the  sting  out  of  the 
imputation."    And  see  Van  Bpjn  t.  Jona,  SO  Ga.  238  (1873). 

(5)  Btblet  V.  IVmAM,  4  Tyrw.  90  (lg8t). 
9)  Ans^  ▼.  Otoptr,  6  IL  *  W.  34»  (1829). 
(4)  Xumtir  t.  Altday.  1  Cr.  A  J.  301  (IBsil). 

(6)  nVaiM*  T.  BmUtr,  %  U.  O.  Q.  B.  812  aSSI). 
<•>  /raiaulT.  MtOanUi,  I  Bandl  IM  (1847). 
(7>  WHlMrhtai  t.  ArmUagt,  »  Ut.  233  (U79). 

(9  Akxandar  v.  Antlt,  1  Cr.  A  J.  143  (1830) ;  *.  c.  Angle  t.  AUx- 
awfer,  TBlDg,  113  (I8il0).  "Thli  does  not  seem  to  me,"  saldTindal, 
4U., "  to  f  aN  withhi  thaf  class  of  oasas  which  relates  to  Impntatiottsnpoa 
apenoo  with  reference  to  his  trade.  To  say  of  a  carpenter  that  he  Is  a 
tangler  is  actionable,  for  It  imputes  to  him  a  want  of  skill;  to  say  of  a 
vendor  that  his  goods  are  rotten,  or  that  ha  keeps  Iklse  bnoks,  which 
I*  an  imputation  of  dishonesty  in  his  trade,  1*  also  actionable;  so  llke- 
wi*a  it  i*  actionable  to  In^^te  InaolrBaoy  in  a  trader,  which  aflaet*  hi* 
ciedit:  but  the  words  In  Uila  caae  are  applicable  a*  well  to  a  man  not 
in  trade  a«  to  a  trader,  and  are  not,  therefore,  aotionabla  aa  referable 
to  the  plaUitifrs  trsda." 

(»)  rtur  T.  amaU,  a  Whart.  ISS  (18X7).  "  He  is  as  steady  drank 
h*  caanat  gat  buaUes*  any  more."  Not  actionable.  AnmymMu,  1 
Bam.  St.  " He  gare  my  child  too  mush  mercury ;"  "He  made  up  the 
wmllTlnii*  WTOBig  through  Jealousy,  because  I  wonld  not  allow  blm  to 
weUaewnJiidCBeat.''  Not  aoOoDahle.  X«UaUi.Riu—U,i}i.tiQi. 
ia9e<164». 

aO)  PHtHipt  T.  /oium,  I  Esp.  824  (1798). 

(II)  PaterKm  r.  Collim,  11  U  C.  Q.  B.  U  (1813). 
(li)  a-fet  v.  Kttllt,  Cro.  Jac  !0t  (leos). 

(It)  See  argamant  fi>r  defendut  hi  ilyra  r.  (Vaaoi,  «M|ira. 


under  Bale  V.  wonld  have  been  different'  In  case  U., 
the  creditors  the  attorney  waa  charged  with  having  de- 
frauded were  those  he  had  made  in  bis  ttansaotions  on 
the  turf,  not  in  his  profession  of  an  attorney.  If  his 
clients  were  satisfied  with  his  skill  ftnd  attention  to  his 
affairs,  it  wonld  not  follow  that  they  would  withdraw 
their  busiaesB,  simply  beoauae  he  did  not  pay  his  gam-^ 
bliog  debts.  If  B.,  instead  of  saying  "  He  has  de- 
frauded bis  creditors,"  had  said :  "  He  has  defrauded 
his  oUents,"  he  might  have  been  beld.  In  a  case  in  tbe 
time  of  Charles  X,  it  was  ruled  that  a  man  was  not 
liable  for  saying  of  a  lawyer :  "  Thou  hast  no  more  wit 
than  a  jackanapes."  Bat  he  wonld  substitute  "  law  " 
for  "  wit"  at  his  peril.'  In  case  m.  the  words  did  not 
show  that  8.  was  any  more  an  improper  person  to  carry 
on  the  business  of  a  pork-butcher  than  any  other  busi. 
neas.  No  improper  act  in  his  trade  was  charged,  as 
would  have  been  had  tbe  words  been,  "  You  poisoned 
Fraser's  pigs  and  sold  them,"  or  "You  sell  tainted 
meat."  In  case  IV.  the  words  wei«  dearly  only  a 
general  imputation  on  his  moral  conduct.  "  After  the 
shop  was  shut"  was  the  time  when  his  immorality  was 
charged  to  be  practised.  Host  people  trouble  them- 
selves little  about  the  morality  of  tradesmen,  provided 
they  are  pnuctnal,  skilfnl,  and  honest  in  their  dealings. 
So,  in  case  V.,  the  words  spoken  of  L.  did  not  impute 
to  him  the  want  of  any  qaalifioation  which  a  clerk 
should  have,  or  any  miscondnot  which  would  make  him 
unfit  to  discharge  faithfally  and  correctly  all  the  duties 
of  a  clerk.  In  case  VI.,  the  transaotion  to  whiob  H. 
referred  might  have  been  a  private  dealing  between  the 
parties,  and  the  evidence  in  the  case  showed  that  it  was 
80.  Case  VIL  presents  an  azoellent  Ulastratlon  of  the 
role  that  imputations  on  a  man's  morality,  temper,  op 
general  condnot,  whiob  wonld  be  iojanooa  to  him, 
whatever  was  his  occupation,  are  not  actionable.  That 
I.  was  a  dangerons  and  a  desperate  man  might  injure 
bim ;  bat  it  wonld  no  more  effect  bis  basiness  as  keeper 
of  a  honse  of  entertttinoMnt  than  it  wonld  had  he  been 
a  merchant,  a  baker,  or  a  blacksmith.  In  case  VHL,  ft 
was  obvioiis  to  the  court  that  the  scandal  was  notpe* 
cnliarly  injurious  to  her  profession.  If,  to  teaoh  daacdog 
to  girls,  females  were  always  required,  and  none  others 
would  be  employed,  the  langaage  wonld  have  been 
actionable ;  but  ^e  ooart  took  notioe  of  the  fact  that 
men  were,  even  more  frequently  than  women,  engaged 
in  teaching  dancing  to  both  sexes.'  The  words  in  case 
IX.  would  not  necessarily  affect  the  plaintiff  in  his 
partionlar  bnsiuess.  The  words  in  oase  X.  were  words 
of  mere  oootempt,  implying,  not  professional  ignorance, 
but  a  want  of  professional  dignity,  manifested  by  a 
petty  attention  to  small  and  simple  oasea  In  case  XI., 
Lord  £enyon  remarked  that,  if  tbe  words  had  been, 
"  Ha  deserves  to  be  strnek  off  tbe  roll,"  they  would 
have  been  actionable.  As  it  was,  they  were  spoken 
only  with  reference  to  an  overcharge  in  a  single  oill — 
something  not  likely  to  serionsly  injure  the  repntation 
of  a  professional  mac.  In  oase  XTT.  it  was  no  more  dis- 
creditable  to  the  innkeeper  than  to  any  other  person  to 
have  stolen  goods  in  his  hoose  and  to  know  it.  On  tba 
same  principle  rests  case  XIIL 

BuLS  VL — When  the  vord$  have  lueh  a  rdaUon  to  the 
party'i  ooeupatton  that  thty  directly  tend  to  injiire  him  M  re- 
epeet  to  it,  thty  art  aetionMe,  (a)  although  not  appUtd  b$ 
ike  *ptak«r  to  that  oeewpotton  ;  hut  wA«a  Aey  contty  oiUy  a 
general  imputation  upon  hit  eharacter,  equally  injuritmt  to 
anyone,  (i)  they  are  not  actioneMe  ^mlti*  tutk  apfUoatim  ht 
made. 

a)  See  JTarMn  t.  Strong,  S  A.  «  E.  Stt  (1886). 

(2)  Palmer't  Cat,  Oodb.  441  (1838). 

(8)  In  italoM  T.  Slemarl  U  Ohio,  8U  (1848),  the  Siqneme  Coartof 
Ohio  held  that  to  call  any  woman  a  hermaphrodite  waa  acUonablapcr 
M,  replying,  in  answer  to  the  objection  that  such  a  conclusion  was  in 
the  teeth  of  all  the  preeedaota,  "  It  la  snlBelant  that  thia  oonrt  wUl  no* 
permit  so  grcs*  a  wrong  to  pa*a  without  a  remedy,"  In  New  Torii,  on 
the  other  hand,  it  wa*  held  by  the  Court  of  Appeal*,  in  1870,  tliat  to 
eiiarge  a  yonng  woman  with  *e1f-pollntion  waa  not  actionable  without 
pmof  ofdamiwe.  .4<wnym««i^  88  M.  T.  2*1.  So  f  *r  aa  the  groamees 
of  the  charge  was  concerned,  the  cases  were  nearly  aUka;  bat  thaNtw 
Tork  Court  waa  content  to  apply  the  law,  while  the  Ofilo  court.  In  an 
neass  of  ehlTairlc  Indignation,  was  determined  to  vindicate  the  fUr 
sufferer  at  any  cost. 
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(a)  I.  A.  was  a  brewer.  B.  said  of  him :  "  He  is  a 
sorry,  pitifal  fellow,  and  a  rogue  ;  he  oompoanded  his 
debts  at  five  shilUngs  in  the  ponnd."  It  was  not  shown 
that  the  words  were  spoken  of  him  in  bis  business. 
Bdd,  actionable.'  IL  3.  was  a  brewer,  and  li.  said : 
"  I  wiil  bet  £6  to  £1  that  J.  was  in  a  sponging-honse  for 
debt  within  the  last  fortnigbt,  and  I  can  prodnoe  the 
man  who  locked  him  np ;  the  man  told  me  so  himself." 
Admitting  that  the  words  were  spoken  of  him  in  his 
private  character,  they  were  held  actionable.*  HL  D. 
was  a  merchant,  and  R.  said  of  him :  "  He  was  broke." 
The  declaration  charged  that  the  words  were  spoken  of 
and  concerning  him,  without  adding  "  as  a  merchant." 
ffeld,  sufficient.'  IV.  F.  had  been  employed  as  clerk 
by  the  firm  of  B.  &  M.  On  leaviug  them,  he  was  em- 
ployed by  0.  Bobseqnently  B.  said  to  0.  that  F.  had 
become  snoh  a  notorious  liar  that  he  could  place  no 
confidence  in  him ;  that  he  had  strong  oauae  to  doubt 
his  honesty.    Seld,  actionable.* 

(1*0  be  continued.) 


COUNTY  COURT  ADMINISTRATION  OP  THE 
LAND  LAW  ACT,  1881. 

In  charging  the  Grand  Jury,  at  the  opening  of  the 
Kerry  Quarter  Sessions,  on  the  33rd  inst.,  the  County 
Oonrt  Judge  (Mr.  W.  CO.  Morris),  after  observing  that 
the  County  Court  was  one  of  concurrent  jorisdiotion 
with  the  Land  Commissioners,  prooeeded  to  say  that 
the  County  Court  was  an  independent  court  of  long 
established  repatation,  and  therefore  he  thought  it  right 
to  Bay  a  few  words  upon  what  he  believed  to  be  the 
jariadiotion  of  his  court  with  regard  to  the  Administra- 
tion of  the  Land  Act.  He  referred  first  to  the  jurisdic- 
tion of  the  court  under  the  21st  section,  which  gave  the 
power, to  break  leases  made  since  1870.  In  order  to 
break  a  lease  under  the  section  it  should  be  established 
before  the  judge  that  the  tenancy  was  one  from  year  to 
year,  and  to  this  rule  there  was  no  exception,  So  that 
it  a  tenant  were  a  leasee  and  took  a  new  lease  be  was 
not  within  the  section.  Again,  a  lease  made  sinue  1870 
should  contain  terms  whioh  in  the  opinion  of  the  court 
were  at  the  time  of  the  making  of  the  lease  unreason- 
able or  unfair,  having  regard  to  the  Act  of  1870.  There 
was  an  idea  among  the  profession  that  although  the 
rents  were  unreasonable  and  unfair  within  the  meaning 
of  the  Aot  of  1870  that  th^t  question  could  not  be  con- 
sidered under  this  seotiou.  But  the  Court  of  Appeal 
have  decided — and  in  faot  the  law  now  is— that  it 
either  the  rent  or  conditions  in  the  lease  were  unrea- 
sonable or  unfair,  having  regard  to  the  Aot  of  1870, 
the  lease  may  be  broken.  But  observe  tiiat  the  rent 
must  be  unreasonable  or  unfair  at  the  time  of 
the  making  the  lease.  Bo  though  it  might  be  nnrea- 
■onable  or  unfair  in  these  bad  times,  the  oonrt  had  no 
jurisdiction.  Again,  even  supposing  the  tenant  was  a 
yearly  tenant  when  the  lease  was  mads,  and  even 
supposing  the  lease  was  a  most  excruciating  document 
there  must  be  a  third  element  in  the  oase,  because  the 
Legislature  ssid  wisely  that  a  lease  was  a  solemn  doou- 
xnent  that  was  not  easily  to  be  set  aside.  There  must 
be  either  a  threat  of  eviction  or  undue  influence  used 
at  the  time  of  making  the  lease,  and  this  must  be 
proved  to  be  connected  with,  as  lawyers  say,  the 
factum  of  the  lease.  Referring  to  the  question  of 
a  fair  rent  he  would  tell  them,  at  some  length, 
what  his  views  were.  Under  the  8th  section  of  the 
Aot,  the  Court,  in  fixing  a  fair  rent,  must  have 
regard  to  the  "interests"  of  landlord  and  tenant 
respectively.  The  interest  of  the  landlord  was  what 
lawyers  called  the  reversion,  and  the  tent  and  other 

0)  Per  curium.—"  But  we  were  all  of  opinion  that  such  worda, 
•poken  of  a  tradesman,  muat  greatly  leaaen  tbe  credit  of  a  tradesman, 
and  IM  Terj  prejudicial  to  him,  and  therefore  that  they  were  action- 
able."    SUmtm  t.  Smilk.  i  Ld.  Ray.  1480  (1774). 

(J)  Jonet  1  Ulller,  7  U.  *  W  428  (18(1)  ; 

(»)  DavU  T.  Biif,  CheTea  17  (I8$»). 

(4)  Pimlet  Y.  Bouen,  30  N.  Y.  iO  (1864). 


incidents  belonging  to  it,  and  tbe  interest  of  the 
tenant,  was  popularly  speaking  the  Tenant  Rigbt.  That 
right  was  made  up  of  the  right  of  occupancy,  the 
value  of  which  in  Ulster  was  to  be  measured  by  the 
custom  of  the  Province,  and  in  other  parts  of  Ireland 
by  the  compensation  for  diatnrbanoe  olaosss  in  the 
Aots  of  1870  and  1871,  with  the  addition,  in  both 
oases  of  the  tenant's  improvements ;  and  the  tenant 
was  to  have  that  right  assured  to  him.  With  rsferenoe 
titen  to  the  rent,  if,  in  any  given  case,  it  had  beea 
proved,  or  if  it  could  be  proved,  that  the  tenant  had,  or 
could  have,  the  full  measure  of  his  right,  then  the 
rent  would  be  a  fair  rent ;  but  if  it  had  been  proved, 
or  could  be  proved,  that  the  defendant  could  not  get 
the  full  interest  in  his  right — the  market  price  being 
the  standard  in  both  oases — then  the  rent  would  b« 
an  unfair  or  excessive  rent.  In  other  words,  it  the  rent 
did  not  encroach  on  the  Tenant  Right,  as  defined,  and 
valued  as  stated,  it  would  be  a  fair  rent;  but  if  it 
did  encroach  on  it,  then  it  would  be  an  illegitimate 
rent,  and  should  be  reduced.  This  seemed  to  bim  the 
true  criterion  to  adopt;  and  he  confessed  he  enter- 
tained a  strong  opinion  that  this  was  the  proper  con- 
struction of  the  statute.  He  would  now  refer,  in 
connexion  with  this  subject,  to  a  clause  which  had 
been  mooh  debated,  the  clause  known  by  the  name  of 
Mr.  Healy.  That  clause  enacted  that  no  rent  should 
"be  paid  or  allowed"  in  any  proceedings' under  this 
"  Act,  in  respect  of  improvements  made  by  the  tenant 
or  his  predecessors  in  title;"  and  it  should  receive 
a  fair,  nay  a  liberal,  interpretation.  As  we  had  seen, 
however,  "  improvements  "  formed  a  part  of  the  Tenant 
Right,  and  no  rent  was  to  be  charged  on  the  Tenant 
Bight,  for  no  rent  was  to  be  charged  on  the  im- 
provements ;  and  the  clause,  therefore,  in  his  opi- 
nion, was  merely  an  explanation  or  amplification  of 
the  cardinal  idea  of  the  Aot,  that  the  tenant's  "  inte« 
rest"  was  to  be  kept  intact  and  secure.  Moreover, 
this  exemption  of  improvements  from  a  surcharge  of 
rent,  are  subjected  by  the  clause  to  three  Important 
qoalifiostions.  In  the  first  place,  the  improvements 
must  be  improvements,  within  the  meaning  of  the 
Act— that  is,  they  must  be  suitable  to  the  holding,  and 
must  add  to  Its  letting  value,  and  furthermore  they 
must  be  distinct  and  speoiflo  works,  capable  of  ascer- 
tainment. From  this,  therefore,  it  followed  that  im- 
provements, arising  from  the  mere  ordinary  progress  of 
good  husbandry,  were  not  within  the  clause,  and  rent, 
in  his  opinion,  might  very  properly  be  surcharged  in 
respect  of  these.  In  the  second  place,  the  improve- 
ments must  have  been  made  by  the  tenant  "or  his 
predecessors  in  title ; "  and,  therefore,  if  a  break  iu  a 
tenancy  took  place,  by  the  interposition  of  the  land- 
lord's estate,  as  upon  a  surrender  of  a  lease,  then  the 
teuaut  could  not  ascend  beyond  that,  in  claiming  im- 
provements or  an  exemption  in  respect  of  them.  This 
bad  been  decided  with  respect  to  the  Aot  of  1870, 
and  tbe  Act  of  1881  oounrmed  the  conclusion  for 
the  single  exception  it  made  to  this  doctrine— tbat 
in  the  7th  section— did  not  apply  to  cases  within 
Healy's  Clause,  Lastly,  the  improvements  might  be 
"  paid  or  compensated  for  olherunee ; "  that  is,  an  equi- 
vi^ent  in  money  or  in  money's  worth  might  be  given 
for  them ;  and,  in  bis  opinion,  the  concession  of  a  lease, 
or  of  a  yearly  tenancy,  at  a  rent  under  the  letting  value, 
would  be  oompeosation.  Finally,  before  leaving  this 
question  of  rent,  he  would  wish  to  make  these  general 
remarks.  It  was,  he  thought,  a  mistake  tbat  the  Act 
did  not  give  the  Court  a  power  to  make  temporary  re. 
ductions  of  rent,  for  these  were  greatly  needed  in  almost 
all  cases.  Bat  there  is  no  provision  of  this  kind  ;  and 
the  Court  should  now  measure  rent  with  reference  to 
tbe  standard  of  ordinary  years,  not  those  of  extreme 
adversity,  nor  those  of  extreme  prosperity.  Attain, 
rent,  iu  his  judgment,  should  bia  considered  with 
reference  to  the  circnmstanoes  of  the  holding, 
not  to  those  of  tbe  tenant,  and  whether  a  man  has 
many  children  or  not,  or  oould  live  in  abundance  or 
not,  seemed  to  bim  beside  tbe  question.  Lastly,  the 
rent  must  be  measured  on  tiie  assumption  that  the 
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lumer  wm  »  man  at  avetags  skill  and  iatelligenoe,  and 
above  all  it  a  faim  bad  been  run  ont  by  the  sloth,  the 
iaoapaeity,  or  the  negleot  of  the  tenant,  the  landlord 
was  not  to  be  mnlotod  for  this  deterioration.  Snob 
were  bis  Tiews  (m  the  whole  sobjeot;  they  had  not 
beea  formed  without  some  thoogbt  and  some  know- 
ledge; and  they  were  the  views  of  one  who,  as  a 
judge,  had  the  inestimable  advantage  of  iodependsnoe 
— wbo  bad  nothing  to  fear  and  very  little  to  hope — 
and  who  stood  indifferent  between  the  Crown  and  the 
people. 


TEXX-BOOK  ADDENDA. 
(GtiUimied  from  page  SB,  aitte.) 

WxUtm  on  the  Judieatun  Act»  {!nd  Edition). 

Ldy  and  PoiUket  on  the  Judicature  Acts  (Srd  Edition),  9. 

An  order  may  now  be  made  on  aummons  in  the  Chancery 
Division,  under '3  &  4  Wm.  IV.  c.  42,  b.  40,  requiring  the 
attendauoe  of  a  witneas  before  an  arbitrator  {Clarbrough  v. 
ToothiU,  50  Law  J.  Rep.  Chanc.  743). 


OrderXLVII. 

WiUon  on  the  JwUeatitre  Act!  {Snd  Bditimi),  196. 
Ziely  and  Foulket  on  the  Jttdicature  Actt  (3rd  Edition),  SS6. 
Where  plaintiff  had  been  ordered  to  pay  ooets,  a  four-day 
order  was  made,  and  leave  given  to  the  defendant,  at  the 
same  time,  to  issue  Beqnestration  in  case  of  non-payment  on 
the  day  named  {Snow  v,  Bolton,  60  Law  J.  Rep.  Chanc. 
74»). 

Judieature  Act,  1873, 1.  SG. 

ZeZ.y  and  Foidkea  on  the  Judicature  Aett  {Srd  Edition)  46. 

Wiimn  on  the  Judicature  Ada  {^nd  Edition),  S7. 
Objection  to  part  of  a  referee's  report  may  be  taken  on 
the  report  coming  before  the  Court  for  adoption.      But 
notice  <rf  objection  should  be  given  (In  re  Brook,  Sytei  v. 
Broob,  60  Law  J.  Hep.  Chanc.  744). 


(hole  on  Mortgage  [4th  Edition),  91S. 
A  foredogure  action  is  not  within  37  is  38  Vict.,  c  57, 
s.  8,  bat  is  within  section  1  of  that  Act  {Harlock  v.  AMerry, 
SO  Law  J.  Bep.  Cbanc.  745). 


Ooott  on  Mortgage  (4th  Edition),  9t9. 
Payment  of  rent  by  a  tenant  of  a  mortgagor  to  the  mort- 
gagee on  his  demand,  but  without  the  authority  of  the 
mortgagor,  is  sufficient  to  keep  alive  the  rights  of  the  mort- 
gagee to  foreclose  (Harlock  v.  Aihberry,  50  Law  J.  Bep. 
Chanc.  745). 

WiHiami  on  Execatort,  1,807. 
A  trustee,  wbo  had  neglected  to  get  in  trust  property, 
WM  held  liable  to  replace  shares  in  a  company  allotted  in 
respect  of  other  shares  subject  to  the  trust,  and  which  had 
be^  taken  up  (Briggs  v.  Miuteu,  50  Law  J.  Hep.  Chanc. 
747). 

{To  be  continued.) 


AFPOmTMElTTS  KSH  PBOUOTIOITS. 

HoTA  Ben.— Infornutlon  Intended  for  pabllcatlon  nnder  the  above 
hsadlnK  sliould  reach  as  not  Uter  than  Frldaf  morning  in  each 
wsek,  M  pabUoKiOD  is  otbervlse  delayed. 

Mr.  Joseph  N.  Lentaigne,  Barrister-at-Law,  has  been 
appointed  Secretary  to  the  Bi^t  Hon.  the  Lord  High 
Chancellor  of  Ireland. 

Mr.  David  Fitzgerald,  Barrister-at-Law,  Has  been  ap- 

Sointed  Standing  Ooansel  to  the  Loan  Fand  Board  of 
reland. 


Caxdid.— Connsel :  Why  are  you  so  very  praoise  in  yonr 
■tatemsBt!  Axe  you  afnud  of  telling  an  untmth? — Witness 
(promptly)  :  No,  sir  I — Pwnch. 


BEVIEWS. 

Baton'*  Ahutnae  for  Jrtlaud  for  188g,  Ninth  Year. 
Dablin :  W.  H.  Smith  and  Son. 

The  Incorporated  Law  Society  Calendar  for  the  year  188S. 
London  :  Published  by  Authority  of  the  Council  of  the 
Incorporated  Law  Society.     1882. 

The  Lawyer's  Companion  and  Diary,  and  London  and  Pro- 
mneieU  Law  Direetory  for  1881,  dte.  Edited  by  Joair 
THOHFBOir,  Esq.,  of  the  Inner  Temple^  Barrister-at-Law. 
Thirty-sixth  Annual  Issue.  London :  Stevens  and  Sons, 
119,  Chancery-lane ;  Shaw  &  Sons,  Fetter-lane. 

ThtSoUeitort'  Diary,  Almanac  and  Legal  Direetory,  1889,  die. 
Edited  by  Chablks  Fobd,  Esq.,  F.B.3.L.,  of  the  "  Law 
Times,"  &:c.  Thirty-eighth  Year  of  Publication.  Lon- 
don :  Published  by  the  Proprietors,  Waterlow  &  Sons, 
Limited,  95  &  96,  London- wall. 

Annual  works  of  reference  more  nsefal  and  neoessary 
than  those  now  before  ns,  it  would  be  impossible  to 
name.  They  are  perfectly  replete  with  valuable  infor- 
mation of  various  kinds,  and  in  them  the  practical 
man  will  find  faots  enough  and  nothing  but  facto. 
First  in  order,  we  have  Eason's  Almanac  for  Ireland, 
wbioh,  in  addition  to  its  ordinary  annual  budget  of 
topioa,  has  this  year  included  a  Table  of  Judicial  Fixed 
Bents;  Thirty  Year's  Prices  of  Agricultural  Produce 
in  Ireland ;  a  Short  Aooonnt  of  the  Geoens  of  1881 ; 
National  Revenue  and  Expenditure,  1861-1881,  with 
notes  on  each  year's  Budget ;  the  Explanatory  State- 
ment of  the  Land  Law  Act,  1881,  issued  by  the  Land 
Commission  ;  and  a  Directory  of  the  principal  offiuials 
in  Government  Offioes,  the  Law  Courts,  Bailways, 
Banks,  Learned  Sooieties,  Universities,  <feo.,  in  Ireland. 
The  Table  of  Judicial  Elents,  in  particular,  presents  a 
most  laudable  attempt  to  supply  statistics  that  onght 
long  since  to  have  been  officially  famished  to  the  pnb^io. 
It  cannot  fail  to  prove  both  usefnl  and  interesting  in  the 
highest  degree ;  but  in  the  absenoe  of  offioial  informa- 
tion it  would  be  impossible  to  prevent  some  errors.  la 
details  of  this  kind  we  have  found  the  newspapers,  also, 
not  altogether  reliable,  and  in  the  preparation  of  onr  own 
Beports  we  have  had  a  good  deal  of  tronble  in  correcting 
statements  of  such  faots  that  had  been  previously  pub- 
lished. We  may  mention,  for  instanoe,  the  items  given 
by  Mr.  Eason  at  Noe.  188,  189,  which  will  be  found  at 
variance  with  onr  Report  of  thoee  oases  (16  Ir.  L.  T. 
Bep.  123),  bnt  we  oan  only  say  that  we  took  special  ears 
to  have  our  version  authenticated  and  reviRed  in  re- 
feienoe  to  those  very  faots.  Nowhere  else  than  in 
Eaaon's  Almanao,  however,  is  it  possible  to  obtain  in- 
formation of  the  kind  so  abundant  and  aoonrate ;  and, 
indeed,  the  same  observation  might  be  added  in  re- 
ference to  most  of  the  other  matters  included  in  the 
work. 

The  pablioation  of  the  Incorporated  Law  Sooiety 
Calendar  is  an  enterprise  which  we  would  gladly  see 
imitated  in  this  oonntry.  In  M  things  relating  to  soli- 
oitora,  it  constitutes  a  complete  and  valuable  work  of 
reference ;  nor,  indeed,  wonld  it  be  easy  to  point  oat 
anything  that  could  be  added  with  advantage,  either,  to 
the  Lawyer's  Companion  and  Diary,  and  the  Solicitor's 
Diary,  Almanac  and  Directory.  Those  admirable  works, 
one  and  all,  are  already  well  known  to  tbe  profession, 
who  will  appreciate  the  laboar  devoted  to  improvements 
in  this  year's  issue. 


BOOKS   BEGEI7ED. 

Report  of  the  Fourth  Annual  Meeting  of  the  Ameriean  Bar 
Aaociation,  held  at  Saratoga  Springe,  New  York,  August 
nth,  18th,  and  19th,  1881.  Philadelphia  :  B.  C.  Mark- 
ley  k  Son,  Printers,  No.  422,  Library-street     1881. 
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LAW  StlTDEHTS'  JOVSSAL. 

TH£  INCOSrOBATEI)  LAW  S0CIB!T7  OF 
IRELAND. 

FOTAL  EZAiaitAnOB  *0R  APPKIBTICnW  TO  SoUOITORa, 

PwrtMttiU  to  theAttomeyi  and  SaiUeiton  Act  (Ireland),  1866. 

HILABT  SirriNGS  EXAMINATION,  1882. 
IJhmj/iMiwtrUtoUiKMmpamedbyrteuontoonatdyMated.] 

OHANcasT  DinsioH. 

Ur.  Cn,  Etaminer. 
1.  SUt«  wme  of  the  oadses  and  matters  which  an 
by  the   Jodioatora    Aot   aasigoed   to   (he   Ohanoery 
Diviaion  r 

3.  State  in  their  order,  the  prooeedinf^  in  an  Action 
in  the  Chancery  Division  for  the  administration  of 
personal  estate,  dp  to  Final  Jadgment  T 

8.  What  are  the  chief  statements  in  a  Petition  to 
make  a  Minor  a  Ward  of  Ooart,  and  what  is  the  uoarse 
of  prooeeding  upon  snob  Petition  ? 

4.  How  do  yoa  apply  to  appoint  a  Beeeiver,  and  in 
yoor  answer  distingai^  between  the  different  kind  of 
Canae  or  matter  in  which  snch  application  is  made  f 

5.  When  an  Administrator  desites  to  be  folly 
diaehaiged  from  all  liability  in  respect  to  snoh  Adminis- 
tration, what  course  wonld  yon  advise  him  to  take  7 

6.  What  step  can  be  taken  by  a  person  interested  in 
a  Bam  of  Qovenmient  Stock  to  prevent  its  being  dealt 
with  witbont  their  knowledge  r 

Ohakobbt  Divisior,  Land  Jvooaa. 
Mr.  Fbakks,  Sxamintr. 

1.  At  what  stage  should  Draft  Rental  be  lodged,  and 
what  shoold  it  contain  f 

2.  State  shortly  the  mode  of  prooedore  as  to  settle- 
ment of  the  Rental,  and  dooamenta  required  to  be 
prodnoedf 

8,  When  and  on  whom  shoold  the  Consolidated 
notiee  to  Tenants  and  Ooonpiers  be  served,  and  what 
■honld  it  contain  1 

4.  Id  case  any  person  interested  objects  to  making  a 
OoBditional  Order  for  Sale  Abaolnte,  what  most  be 
doneT 

6.  If  amoant  of  Tithe  Bent-ohaige  to  which  Lands 
are  liable  be  mis-stated  or  omitted  altogether  fix>m 
Rental  what  is  the  resnlt  T 

6.  Can  any  one  lot  be  sold  snbjeot  to  the  whole  of  a 
joinrare,  ana  how  eoold  tiie  Habendum  run  in  such  a 
Oaser 

Fmbazb  AMD  Matbixobial  Divisiob  Pbactiob. 
Mr.  MaxwbiiL,  Sxaminer. 
1.  State  the  practice  for  obtaining  a  Qrant  of  Adminis- 
tration by  a  Creditor  ? 

3.  State  the  practice  for  obtaining  a  Grant  of  Adminis- 
tration during  minority — at  wbat  age  is  a  Minor  capable 
td  electing  a  Ouardian  to  obtain  snch  Orant  1 

8.  When  does  the  Orant  terminate  if  there  are 
•everal  minora  1 

4.  If  a  Legatee  seeking  Administration  with  the  Will 
annexed  be  described  in  the  WiU  as  insane,  what 
will  the  Court  require  before  making  a  Grant  to  him  or 
her. 

6.  If  one  of  several  Administrators  become  Insane 
what  is  the  course  to  be  pursued  in  that  Casef 

6.  Under  what  ciroumstanoes  is  an  Administration 
"  pendente  Ute "  required,  and  what  is  the  practice  for 
obtaining  snoh  Grant  7 

ComtoB  Law  DrvtsiOMs  Fbaoticb. 
Mr.  Bablbb,  Bxomiatr. 
1.  What  is  the  procedure  necessary  to  compel   a 
Plaintiff  residing  ont  of  the  jnriadiotioa  to  give  Seonrily 
lor  coats f 


2.  When  a  Plaintiff  is  directed  to  give  Security  for 
Costs,  how  does  he  proceed  to  perfect  it  t 

8.  Wbat  time  has  a  Defendant  to  appear  after  Service 
of  a  Writ  of  Summons  upon  him — 
(a.)  In  Aotions  for  Debt 
(&.)  In  Ejeotments  for  non-payment  of  Bent, 
(e.)  In  Actions  ondet  the  Summary  Bills  of 
Exchange  Aot. 
4.  Within  what  time  must  a  Plaintiff  deliver  his 
Statement   of    Claim    after    he   reoeives    notice    of 
Appearance  ? 

6.  Can  a  Defendant  obtain  an  Order  to  remit  aa 
Action  to  the  Quarter  Sessions  t  and  what  steps  (if  any) 
taken  by  him  in  the  Action  predade  him  from  obtaining 
snob  Order  1 

6.  What  length  of  Notiee  of  Trial  most  be  given  hf 
Plaintiff  to  Defendant;  and  within  what  period  must  a 
Plaintiff  proceed  to  Trial  after  issue  joined  ? 

THE  INCOEPORATED  LAW  SOCIETY 
OF  IRELAND. 

Hiubt  Sittinos,  1883. 
At  the  Examination  of  Applicants  seeking  to  become 
Apprentices  to  Solicitors,  held  on  Thursday  and  Friday, 
the  6th  and  6th  of  January,  1882,  the  undernamed 
candidates  were  adjodged  by  the  Court  of  Examiners 
to  have  passed  said  Examination.  The  first  five  were 
classed,  and  their  names  were  arranged  in  order  of 
merit,  viz. : — 


4.  Samuel  M'Cartney 

5.  William  H.  Hudson 


1.  William  A.  Lamphier 

2.  James  Duff 
8.  Gerald  S.  Fayle 

Tbe  following  "  unolasaad  "  candidates  were  allowed 
the  Examination,  and  their  names  were  arranged  in 
alphabetical  order,  as  follows : 


William  T.  MoUoy 
Eugene  Y.  Mnlvihill 
William  J.  BoberU 
Samuel  B.  Boe 
James  W.  P.  White 


Philip  Dunlea 
John  P.  Flynn 
Patrick  J.  Leahy 
Francis  M'Breen 
Patrick  M'lvor 
Michael  D.  Maonamara 
John  J.  Koowles  was  also  allowed  the  Special  Exami- 
nation for  which  he  had  liberty  to  present  himself. 
The  other  candidates  on  the  list  were  postponed. 

HiLABT  Snrmaa,  1683. 
At  the  Examination  of  Applicants  seeking  admission 
aa  Solicitors,  held  on  Monday,  the  9th,  and  Tuesday, 
the  10th  of  Jannary,  1883,  the  Conrt  of  Examiners 
decided  that  the  under  named  candidates  should  be 
allowed  the  Examination,  and  their  names  wera 
arranged  in  the  following  order,  viz. : 


1.  Edwd.  H.  Maoardle,  Jr. 

3.  William  Ford,  Jnnr. 
8.  Thomas  M'Minn 

4.  James  Malcair 

6.  Charles  Bonlaton 

6.  Chris.  O'C.  Fitzsimon 

7.  George  Tiernan 
&  John  M.  Whelan 


9.  James  B.  Barklie 

10.  John  Torrens 

11.  Montgomery  Arohdall 

13.  David  Adams 

18.  Francis  J.  M'Oormack 

14.  William  J.  Marshall 
16.  Charles  H.Monsarratt 
16.  Thomas  J.  Dunne 


The  Court  of  Examiners  awarded  a  silver  medal  to 
Mr.  Edward  H.  Maoardle,  Jnnr. ;  and  special  oartifioates 
to  Messrs.  William  Ford,  Jonr.,  Thomas  M'Minn,  and 
James  Mulcair. 

Fnn>I.ATBB    BCBOLABSHIP. 

The  President  and  Council  have  awarded  this  Scholar- 
ship to  Mr.  Henry  Mahaffy,  Solicitor. 

HxBBT  J.  P.  Wbst,  Esq.  (President),  than  distributed 
the  following  prizes  awarded  to  candidates  at  last 
Miohaelmaa  Sittings  (1881)  Final  and  Competitive 
Examinations,  vi^. : — A  silver  medal  to  Mr.  David  F. 
Moore;  and  special  oertifioatea  to  Messrs.  Michael 
Buggy,  John  8.  MacNeace,  Alfred  F.  M.  Bernard,  John 
W.  F.  Garvey,  and  Bobert  Scholefield ;  and  a  silver 
medal  and  £5  to  Mr.  Frederick  Geoiige  Eimn. 
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COITRT   PAPEBS. 

LAND     JUDGES. 

SltUnfi  for  next  Week  so  far  as  sam*  are  appointed. 

Before  the  Rt.  Hon.  Jnoai  Flahasam. 

trONDA  T. 

Ik  Chahbu.— E..C.  P.  Pigott,  allooate. 

Ih  Codbt. — W.  0.  Joseph,  M  to  partition.— B.  Brad- 
shav,  M  to  leeeiTer. — Tnutee  Webbk  objestion. — E.  Le 
Hnato,  to  di«mi»  petition. — W.  B.  Armstrong,  receiver. 

Before  BXAinirili  (Mr.  Kennedy). 
£.  &  Omma,  rentals — AMignees  J.  Baseltoa,  Tondi. 


TUESDA  T. 
Before  EzAXiiniB  (Mr.  Kennedy). 
J.   Power,  rental. — W.  Mathers,  vouch.— M.  Murphy, 
dittow 


WEDNESDAY. 

Ik    Coukt. — M  Horgan,  objeotton. — T.  Dowling,  re- 
oeivar.— H.  T.  Bathbome,  from  2Sth  January. 


Iw  CotiBT.- 
final  achedale. 


TBURSDA  T. 
-Rev.  J.  Bradahaw,   receiver, — ^R.    Eauies, 
--J.  Morgan,  receiver. 


FBI  DA  T. 
Before  SxAMIxaB  (Mr.  Kennedy). 
J.  O'Shea,  lentaL—E.  P.  ArmslTODg,  do.-^A.  O.  Begot, 
vouch. 

Before  the  Rt.  Hon.  JoDol  Obksbt. 
HONDA  r. 
Ik  Coxtbt. — ^L.  O.  Weir,  receiver.— E.  Hogan,  adjourned 
motion. — P.  Kenny,  do. 


WBDNBSDA  T. 
Before  Ezamihxb  (Mr.  M'Donnell). 
P.  H.  Hare,  rentat.^W,  Coleman,  do. — Anigneee  M. 
MtJrctk,  vouch.— H.  Oeale,  rental 


THVRSDA  r. 
Im  Cotot.— R.  Kellett,  examine  witnen. 

FRIDAY. 
Before  ExAMiKBB  (Mr.  M'Donnell). 
L.  E.  Goodwin,  rentaL 


COURT  OF  B.iNKKUPTCY. 

ADJUmOATIONS  IN  BAHKSUPTCZ. 
1B«  4i(M  If  A^mdtcttUoiu  amfirH  «<»«.  <*<  5ttMnff  foUoutu  llalia. 

Dunne.  Catherine,  of  Cloyne,  in  the  county  of  Cork,  widow, 
hotel  keeper,  and  publican.  Jannaiy  18;  Fridag, 
FAruary  8,  and  Fridag,  Ftbruary  17.  Wta.  J.  and  A. 
L.  Rjian,  soira 

Fox,  Edward,  of  Dnngannon,  hi  the  county  of  IVrone,  baker. 
January  18 ;  Friday,  FtHmiary  8,  and  FHaa;/,  nbrueay 
17.     Eddin  Bat  and  H.  F.  Leachman,  solra. 

O'Shea,  NiehAlas,  of  Cloran,  Fetfaan),  in  the  county  of  Tippe- 
rary,  farmer.  Janoary  18;  Vtunday,  Febrvary  7,  and 
TWnifly,  Feitvary  21.  Frtderict  Crotkerry  aXd  Ktmu/ 
and  FiUgtrald,  aoln. 

Shaanoa,  Patrick,  of  Bridge-street,  Boyle,  in  the  oouoty  of 
Rostommon,  grocer  and  proviaion  dealer,  .lanuary  10; 
Tuaday,  January  31,  and  f^iday,  Ftirtuiry  17.  Cat^ 
and  Clay,  aoln. 


DITBLIff  ST(M;E  AV0  »H&RB  LIST. 


DBSCRIFTIOM  OF  STOCK 

JANUARY 

8at.  ,M<>n. 

n  las 

Tnae.!  Wad  iThnr,  fn. 

S4  1  S5  I  M  '  a? 

'Paid     aovarnmani. 

—  3  p  e  OnnHolK       „ 

—  SpeRednead    „          » 

—  Ksv  3  p  «  stoek              .. 

THDIA  STOCK. 
4  p  e  Oct.  18SS  )  Tnfble.  at     .. 
3l  p  c  Jan.  ini  f  Bk.  of  Iral.    ,. 

Banka. 
too    Bank  of  Ireland                .. 
15    Sthvntmm  Bmitmt  Ok.     .. 
10    London  and  CowUf          „ 
ao    Loiuhm  »nd  irMtmmtUr  „ 
to          Do.            iKw 
31  Ifmuttr  BuHkCUmH**) 
]0    NmttoMU  Bank    .. 
10    iraltonalof  rAnrtfirr.lt*  > 

—  Mat.  ProT.  of  England,  Hm. 
>;    ProvincM  Hnni 

ao         Do.       do.  Stwian  .. 

10    Jtoyal  Sank 

>S    ai<mdard<ffB.S.A.,Krd 

Unes. 
U  Vlcklow  Copper .. 
MiaoeUaneonB. 

10    Alliance  *  Dab.  Conn.'  Qaa 

—  Do.                da 
4    Amoll  *  Co..  Hmtled 

6    Diib,  (irih)  auv  Market  Co. 
J    Out.  JkWitk.  Man.  Co.,  tld 

TVamwaya. 
lo    Bellhat  Ttanu    .. 
lo    Dablin  0nlted  Tramways 
10    LoedaTramg      ..           .. 
lo    L'plOn'tdTramABoertil 
lo  irth  H«tr.Train»a7, 1«nd. 

Raiiwara. 
10    Atbenrjr  and  Taam          .. 
JO    Beirut  and  Connty  Down 
JO    HeKast  and  Northam  Coa 
ICO    Dnbltn.Wklow.AWford 
100   Oraat  Northern  (Ireland)., 
loo   at.Saathamand  Waetarn 
100    HldlandQt.  Weuern 
JO    Waterfordand  Llnierlek  .. 
Ratlway  rr«f«r«nea 
100   Belfast *Ntb-nOoe, 4  p« 
loa    Do.,4ipc 

100    D.,W.,*  W., 6 percent   .. 
ISO    Ot.Kth'n<Irlnd)  Kt'd4pr 
loa   Dcltpe 

too   Ot.Soath'n  M  West'n  4  p  r 
too   IIid.ar«atWeM«m.4pc 
Dabenttire  Stooka. 

—  Belfait  AOo.  Down,  4p« 

—  Belfut  <k  Nth'n  Oca,  4  p  c 

—  Cork  and  Bandon,  4  p  o 

—  Do.,  41  p  c 

—  Dablin  dtVleklowipe    .. 

—  Do.,4ipc 

—  ObNortbemdrolanOtp. 

—  Do.,  4)  p  c          ..           .. 

—  Do.,4pe 

—  Ot.Horth'n*We>t-n4ipc 

—  Ot.Soath'n  *  Weat'n,  4  p . 

—  L'dorry  *  Bnntakillen  «  p  e 

—  Midland  Gt.'W«it'n.4pe 

—  Do.,4ipe 

—  WateiTd  A  Limerick  4  p  c 
BBioftllaaeonB  Oelient. 

Alliance  A  Cona' Gaa,  4  p  c 
Ballast  Office  DebL,£92  ea  2d,  4  p  c 
CitvDeb  of£»]6sl!d.4pc 
Dab.  Port  *  Docks.  44  p  c 
(ISIS)  Rathm.*  Peni.M.Drain.4p« 
Do.    Defd.  of  £K  «s  id  4  p  c 

lOO-i 

9911 

II 

109 

lot 

loT 
loT 

toli 

9^ 
104 

7I~ 

10* 

loi" 

109 

99< 

99i 
104 

\ 
U~ 

loT 

•031 

994 
10314 

Sill 

x"i 

Id 
im 

i*/- 

s~ 

J»~ 

II 

iisi 

to5 
I0I| 

99»i 
iojU 

a 

i 

77 
•09* 

US 

toii 
'OS 

1*9 

*  Shares  not  f  ulljr  paid  ap  are  given  in  riaMa.         t  a  4 
B*nk  R»M— Of  DMoOBnc— *i  oer  oant..  Mh  Mevainbar,  tSfS. 
Of  DapoaM— 1  per  sent.,  loth  AprtI,  tii78 
Nama  DaT'-Febroarjr  14(h  and  SSth,  1883. 
.\ccoant  Days— Febraary  IStb,  and  March  1st,  1881 
Easiness  commences  at  1  30  p.m. 


HoUeiny't  Ointment  *md  PfOa— Coufdis,  Infiuensa.— The  soMbing 
properties  of  these  medicaments  render  tbeon  well  worthy  of  trial  in  all 
dJsMSes  of  tbe  longs  In  common  colds  and  Inflnensa  the  PUls  takm 
Internally  and  tbe  Ointment  robbed  externally  are  exceedingly  efll. 
cacioua.  When  iidlomza  is  epldemio  this  treatment  Is  earfest,  safest, 
and  Purest.  HoUowv's  PHIs  and  Ointment  purify  the  Uood,  rrmo.e 
all  obatmctions  to  its  free  drcnlatlon  ttarongn  the  lungs,  rettere  the 
orergorged  air-tubes,  and  render  reaplratlaii  free  without  reducing  the 
strength,  irritating  the  nerves,  or  depressing  the  apirits.  Such  are  the 
ready  means  of  saving  snfFeving  when  siRlcted  with  oolda  coughs, 
bronchitta,  and  other  eomplainu  by  wUoh  soniany  are  sariously  aad 
permanently  afflicted  In  most  countriea 
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BIETilS,  HAKRIAGES,  AND  DEATHS. 

BIRTHS 
KENNY  ^  January  24,  at  Fltzwllllamplace,  the  wife  of  WUliam  Kenoj, 

Eaq.,  barrlster-at-law,  of  a  boq. 
M'MASTER— Januarj  28,  at  Northumberland-road,  the  wife  of  J. 

Boyle  M'Maater,  Esq.,  barrlster-at-Iaw,  of  a  daughter. 
PICKERING— At  Suramei-hill,  Dublin,  the  wife  of  A.  C.  Pickering, 

£•«.,  late  9tb  Begimeot,  Eaq.,  solicitor,  o(  a  daughter. 

DEATHS. 
COCHR  A  NE  -  January  21,  at  Ms  residence,  Charlemont-plaee,  Armagh, 

George  C.  Cochrane.  Esq..  solicitor. 
MURPHY- January  24,  at  Us  brother's  residence,  Harcna-wiiura, 

Newry,  James  Murphy,  Esq.,  solicitor. 

FUNKRAL   REQUISITES    OK    EVERY 
DESCRIPTION. 

49,     WALLER,     50, 

DENZILLE-STREET.  3=7 


INSURANCES: 


T  ONDON 


ACCIDENT 


GUARAIJTEE    AND 

CO.,  LIMITED. 

SEC  OH  ITT,     *0. 

RECEIVERS  IN  CHANCERY. 

The  Bonds  of  this  Company  are  now  accepted  as  Seetuity  for 

Seceivers  in   Chancery,  as  proTlded  by  the  Rules  under  tiie  new 

Judicature  Aot.    For  paiticulars  apply  to  the  Blanager— 

3!>.  DAME-STREET.  DUBLIN. 959 

'PHE  GUARANTEE  SOCIETY  OF  LONDON, 

1      Empowered  by  Special  Act  of  Parliament— Seiaion  o(  ISit, 

For  providing  Security  for  Parties  in  Situations  of  Trust. 

WM.  G.  DU  BEDAT  ft  SONS  (Agents  for  Ireland. 

Alto  Agents  to  the  LlTerpool,  London,  and  Globe  Fire  and  Ufa 

Insurance  Company). 

GoTemmcnt  8tock  and  Sharebrokers. 

Ijind  2.  FOSTBR-PLACE.    DUBLIN. 8ll_ 

THE   EDINBURGH    LIFE    ASSURANCE 
COMPANY, 
ESTABLISBED  1833 

(Being  the  oldest  Life  OfRce  but  one  in  Scotland). 


AsBumnces  in  force  at  3Ist  March,  1881, 
Income  at  that  date. 
Accumulated  Funds  over. 


£6,000.000 

£248,146 

£1,7^811 

Proposals  completed  before  3Irt  March  next  wUl  rmk  for  Four 
Tears'  Bonus  at  the  next  division. 

The  N  ew  Terminable  Premium  Plan  at  whole  Life  Rates  is  explained 
in  a  Special  Prospectus,  which  can  be  had  on  application  to — 
WILLIAM  B.  MARTIN,  Res.  Secretary, 

66,  Upper  SackviUe-street,  Dublin. 


MONEY: 


TRISH      CIVIL      SERVICE 

L  PERMANENT 

BUILDING    SOCIETy, 

42,    LOWER    8ACKVILLE-STREET,    DUBLIN. 
President— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directon  invito  attention  to  the  revised  Tables  of  the  Bodety, 
under  which  unprecedented  advantages  are  offered  in  aasisting  persons 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrances, 
Ac 

7Vi<  Sadetf  hat  alnadg  adtoneed  over  Eight  Hundnd  and  Fifty 
Thoutond  Ftmndi  Sterling  on  Ifortgage. 

DEPOSIT    DEPARTMENT, 

The  present  rate  of  Internet  allowed  on  Deposit  ReoelpU  is  3  par 
cent,  per  annum. 

Current  accounts  opened  and  cheque  books  supplied. 

Interest  allowed  on  the  minimum  monthly  balance. 

Deposit  Bonds  and  Deposit  Notes  are  issued  for  sums  not  less  than 
£100,  repayable  at  such  periods  as  may  be  desired— not  less  than  one 
year -with  half-yearly  eoupons  for  interest  attached.  The  rates  of 
interest  will  be  3}  per  oent  when  taken  for  one  year,  and  4  per  dent, 
for  two  or  more  years. 

Depositors  have  the  following  guarantees,  via.  :— 

The  entire  fumtt  mtui,  under  the  Act  <^  Partiammi^  be  teoasfMi  OS 
mnrlffoffe  0/  freehold  or  leaeehoid  property. 

The  total  atnount  receivable  on  deposit  is  limited  by  the  Act  to  two- 
thirds  of  the  balance  due  to  the  Society  on  its  mortgages. 

Prospectus  and  every  Information  may  be  had  free  of  expense,  on 
application  to 

ALFRED  H.  MERCER.  SecreUry. 

q!i4 a2.  Lower  aackvilitntreet  Dublin. 

IN  STOCKS  and  SHARES  often  yield  returns  Bve 
to  ten  times  the  amount  invested  in  as  many  days. 
Two  UHEXaniO  Rdlis  for  success,  in  Explanatory 
Book,  sent  free. 

Address  GEO.  EVANS  A  CO.,  Brokera,  Greshom 
House,  Old  Broad-street,  London.  239 


£10 

TO 

£1,000 


WANTED  a  Loan  of  £2,000  on  Landed  Property, 
producing  a  Net  Rental  of  over  £1,000  per  annum.    For  full 
particulan  apply  to  L.  P.,  Ikish  Law  Times  OfHce.  30 


NOTIOE  OF  REMOVAL: 

EMULVIHILL,    Solicitor,    havine    removed    to 
.    Xiatowel,  has  ohangsd  his  RtgisteredOffioe  horn  8,  North  Great 
Geargtfs-«treetto44,  LOWER  ORMOND-QUAY.  z6 


WANTS! 


SHORTHAND  CLKBK. 

WANTED  by  a  Solicitor  in  the  North  of  Ireland  a 
Shorthand  Clerk  capable  of  keeping  Cost  Books  and  assisting  in 
the  General  Businefls  of  the  Office.  None  need  apply  save  those  whose 
character  and  competency  will  bearthestrictestinvestlgatlon.  Replies 
enclosing  copies  of  Testimonials  and  stating  S^ary  azpectad  to  be 
addressed  to  "  Solicitor,"  care  of  W,  H.  Smith  A  Son,  Advertising 
Agewts,  80.  Abbey-street,  Dublin.  3fi 


SHORTHAND  WRITER  is  desiroas  of  meeting 

with  a  person  requiring  his  services  in  the  evenlngsi    Address— 

B.  A.,  28,  Lcntgwood-avenne. 


PUBLIC  NOTICES: 


THE 


SIMPLEX 


PRINTER 


win  take  SO  or  more  Copies  of  any  Writing  or  Drawing  In  Violet, 
Green,  Blne-Blaok.  or  Red,  la  ten  minutes,  and,  unlike  the  great 
number  of  "  Graphs  "  now  before  the  Public,  it  does  aot  require  wash- 
ing or  remelting,  but  when  the  desired  number  of  copies  liave  been 
taken  the  remaining  ink  will  shik  into  the  plate,  leaving  the  surface 
clear  and  ready  for  another.  It  is  clean  in  use,  and,  having  a  raised 
level  surface,  presents  a  great  advantage  for  using  roller  and  allowing 
a  copy  to  be  taken  In  the  copying  book. 

Frlces-8va,  Cs.;  4to,  9s.;  cap.  lis  :  iOUo,  I8& 

GERRARD  BROTHERS, 

AGENTS    FOR   THE    SIMPLEX   PRINTER, 
37,  STEPHEN'B-GREEN,  DUBLIN. 188 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
OOHDDCTED  BT 

ME.  THOMAS  DEANB, 

17,  SALE-STREET  (near  the  Exchange), 

Twenty-Sve  Years'  varied  Police  and  Social  experience. 

EfBclent  StafL 

MODERATE     CHARGES. 
Beterencee. 


ESTABLISHBD  1878. 


167 


K   S, 


QTOKBS  BROTHE 

O  PUBLIC  AC00mfT4JfTS  ASD  AUDITOBS, 

LONDON  AND   LANCASHIRE   INSURANCE  CHAICBEHB, 

22,    WESTMORELAND-STKEET, 
DUBLIN. jg3_ 

CROWLEY,     HUMPHRIES     &     CO., 
PVBLW  ACCOnifTANTS  A!fD  AUDITORS, 
73,  DAME-STREET,  late  of  11,  Esbex  BanMC, 
Are  engsged  in  all  Matters  of  Accounts  in  Chanoery,  Bankruptiiy, 
Partnership  Accounts.  Ac.,  Ac. 160 

OUSES     TO     BE     LET     OB     SOLD. 


H 


Lists  on  application  free  of  charge. 

No  charge  for  placing  Houaes  on  our  Books. 

Inventories  taken  on  behalf  of  Tenant  and  Landlord. 

Auctions  conducted. 

Rents  ooUected  on  reasonable  terms. 

Mortgages  promptly  negotiated. 

GKAHAM    AND    CO., 

House  akd  Land  Aoehts. 

««,  GREAT  BHUNSWICK-gTBEET,  DUBLIN. 


198 


D 


W  .        CARROL 

44,  LOWER  SACKVILLE-STREET,  DUBLIN, 


Wishes  to  call  attention  to  his  large 
STOCK    OF    NOTEPAPERS    AND    ENVELOPES, 
Direct  in  every  instance  from  the  Makers 
Th«y  are  Sold  to  the  Public  at  Wholesale  Prices. 
His  large  Stock  oi 
LEATHER      GOODS, 
Compriring  Bags,  Purses,  Wolleta,  Packet  Books,  Hetalllc  Memo- 
randum Books,  Blotters,  Writing  Cases, 
With  every  article  connected  with  Stationer;, 
Are  Sold  much  under  usual  charges.  193 

WATCHES JEWELLKRY Before  you  buy  a 
watch  or  jewellery,  send  for  the  Midland  Cotmtiefl  Watch 
Company's  Catalogue,  beautifully  IHiutrated  with  over  £00  copper-plate 
engravings,  and  sent  frro/u  and  pott  free  on  apptictUion.  Addnm—B, 
HusET,  Manager,  Vyse-atreet,  Birmingham,  i8i 
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LOSS  OF  GOODS  BT  CARBIEBS. 

1h  tbe  case  of  Eyre  t.  Midland  Great  Western  (o/Ir.) 
^.  Co^  neently  decided  by  Harriaon,  J.,  on  appeal, 
it  appeared  that  a  railway  paasooger,  in  consequence 
of  the  non-arrival  of  his  laggage,  had  been  oblieed  to 
purchase  various  pergonal  necessaries  in  substitution 
for  those  which  vere  detained ;  but,  in  the  award  of 
damages  notibing  was  included  for  this  consequential  loss. 
Tlui  rather  surprised  us  at  the  time,  but,  on  inquiry 
we  ascertained  that  no  claim  in  respect  of  those  articles 
had  been  pressed  for.  We  made  some  researches  for 
authorities  on  the  subject,  but  could  find  none  directly 
in  point — the  nqarest,  which,  however,  are  distinguish- 
able, being  British  Columbia  Saw  Mill  Co.  v.  NettUship, 
L.  E.  3  C.  P.  499,  37  L.  J.  C.  P.  235,  and  WaUon  v. 
Fothergill,  7  G.  &  P.  394 ;  and  to  those  cases  we  re- 
ferred accordingly  :  see  15  Ir.  L.  T.  291.  It  is  satis- 
&etory  that  at  last  a  decision  rather  more  in  point  has 
been  reported,  which  we  find  in  last  Saturday's  Lata 
Times:  MUlm  v.  Brash  ^  Co.,  45  L.  T.  N.  S.  653. 
And  not  only  may  that  case  be  collated  with  those 
already  collected  in  our  papers  on  remoteness  of  oon- 
sequential  damage,  but  on  several  special  points  in  the 
law  of  carriers,  to  whidi  we  have  previously  adverted, 
it  will  be  found  of  importance,  m,  indeed,  Lopes,  J., 
indicated. 

The  defendants  were  carriers  from  London  to  Rome ; 
and  on  Nov.  I3th,  1879,  the  plaintiff's  agent  delivered 
to  them  a  trunk  to  be  sent  by  rail  from  London  to 
Liverpool,  and  then  shipped  in  one  of  Bibbcy's  steam- 
ers for  Italy.  It  happened  that  the  defendants  had  in 
their  possession  a  case  of  paper  goods  (Christmas 
cards)  consigned  to  Mr.  Hamburger,  of  New  York ; 
and  by  the  carelessness  of  the  defendants'  servants,  the 
trank  bi-lnnging  to  the  plitintifT  was  taken  to  the  Vic. 
toria  Docks,  and  shipped  as  and  for  Hamburger's  case 
to  New  York.  The  defendants  did  not  become  aware 
of  this  mistake  till  about  the  15th  of  December  follow- 
ing, on  which  day  the^  wrote  to  Hamburger,  and  on 
the  19th  the  trunk  arrived  in  New  York.  On  the  1  Ith 
of  March,  1880,  the  miscarried  trunk  arrived  at  the 
defendants'  offices,  and,  at  the  plaintiff's  request,  was 
retained  there  till  June,  and  then  deliverod  to  the 
plainUff.  The  plaintiff  afterwards  bronsht  an  action 
for  £210  damages  for  the  loss  of  the  tmnk  and  injury 
to  its  contents.  The  miscarriage  and  loss  for  the  time 
were  admitted,  as  also  that  some  of  its  contents  had 
been  injured  in  New  York,  owing  to  the  Cnstom 
House  officer  unpacking  the  trnnk,  and  negligently 
and  unskilfully  re-packing  it.  It  was  farther  admitted 
that  certain  silk  dresses  and  a  sealskin  jacket  which  it 
contained  were  articles  within  the  Carriers  Act,  that 
thdr  value  exceeded  £10,  and  that  no  declaration  had 
been  made.  The  jury  were  discharged  by  consent,  and 
all  questions  of  law  and  fact  were  left  to  the  decision 
of  J»pe8,  J.,  who  presided  at  the  trial,  the  amouot  of 
damages,  in  case  tne  plaintiff  was  entitled  to  a  verdict, 
being  agreed  upon,  including  a  sum  of  £10  for  the  re- 
purcnase  by  the  plaintiff  or  certain  other  articles  of 
dotbing  in  Home  at  enhanced  prices,  to  replace  those 
contained  in  the  trunk. 

The  defence  resting  on  the  Carriers  Act,  it  was,  in 
the  first  place,  contended  on  behalf  of  the  plaintiff 
that  the  Act  did  not  apply,  because  the  loss  was 


temporary  and  not  permanent.  Lopes,  J.,  however, 
observed  that  there  was  nothing  in  the  Aot  or  in  the 
authorities  to  justify  the  placing  of  so  narrow  a  oon" 
struction  on  the  word  "  loss,''  and,  in  his  opinion,  it 
was  immaterial  whether  the  loss  was  temporary  or 
absolute,  and,  not  being  delivered  within  a  reasonable 
time,  the  trunk  and  its  contents  were  lost  to  the  owner 
within  the  meaning  of  the  Act.  He  cited  no  decisions 
on  the  subject,  but  the  reader  will  do  well  to  refer  to 
Hearn  v.  London  5"  SotUh  Western  Ry.  Cp.  (10  Ex.  793, 
24  L.  J.  Ex.  18U),  holding  that  "loss  "  within  the  Ao( 
means  total  loss,  and  does  not  apply  to  protect  the 
company  from  liability  for  oonsequential  loss  by  reason 
of  delay  in  delivery ;  while  in  Wallace  v.  DMiu  and 
Belfast  JuncL  Ry.  Co.  (8  Ir.  L.  T.  Bep.  103),  a  plea 
excusing  delay  in  delivery  upon  the  ground  of  a 
temporary  loss  of  the  goods,  while  in  charge  of  the 
defendants,  was  held  a  good  answer  to  an  action  for 
not  delivering  within  a  reasonable  time.  In  the  next 
place,  the  fMutiff*  contended  that  the  Aot  did  not 
applv  because  the  defendants  were  not  carriers  of  the 
trunk  by  land,  the  trunk  having  been  acewted  to  be 
carried  partly  by  land  and  partly  by  sea.  But,  Lopes, 
J.,  rightly  held  that  Uie  contract  was  divisible,  and 
that  the  trunk  was  lost,  within  the  meaning  of  the 
Act,  directly  it  was  on  the  road  to  the  Yictona  Docks 
instead  of  to  Liverpool.  As  an  authority  for  this 
position  he  referred  to  Le  Cvnleur  v.  Tke  London  and 
South  Western  Ry.  Co.  (L.  R.  I  Q.  B.  54) ;  to  which 
we  may  add  references  to  Pianciani  v.  L.  ir  ff.  W.  Ry. 
Co.,  18  C.  B.  225 ;  Baxendale  v.  Great  Eastern  Ry.  Co., 
L.  R.  4  Q.  B.  244  ;  Moore  v.  indland  Ry.  Co.,  8  Ir.  L. 
T.  Rep.  165 ;  Doolan  v.  Midland  Ry.  Co.,  L.  R.  2  H. 
L.  792;  London  ^  South  Western  Ry.Co.  v.  James,  L. 
R.  8  Ch.  App.  241.  Agiun,  it  was  contended  by  the 
plaintiff  that  the  defendants  were  not  entitled  to  the 
protection  of  the  Act  because  they  were  wrongdoers- 
wrongdoers  in  that  they  sent  the  trunk  on  the  wrong 
road  and  not  on  the  journey  contracted  for.  But, 
Morritt  t.  North  Eastern  Ry.  Oo.  (1  Q.  B  D.  30$) 
affords  an  answer  to  that  objection ;  Blackburn,  J., 
saying,  "Unless  it  is  proved  the  misdelivery  was  in- 
tentional the  case  is  within  the  Act;'*  and  Mellish, 
L. J.,  saying,  "  If  goods  by  the  negligence  of  the 
carrier  are  carried  beyond  the  point  of  destination  and 
injured,  this  is  within  the  Garners  Act." 

But,  lastly,  remained  the  question  whether  the 
plaintiff  was  entitled  to  recover  the  £10  for  repurchase 
of  other  articles  in  Rome  at  enhanced  prices,  irrespective 
of  the  Carriers  Act — the  plaintiff  contending  that  the 
Act  did  not  apply  to  that  mrt  of  his  claim.  "  I  think 
the  plaintiff  is  right,"  said  Lopes,  J.,  "  for  this  is  not  a 
loss  by  the  carrier  of  the  trunk,  nor  an  injury  to  its 
contents,  but  damages  sustained  by  the  owner  in  con- 
sequence of  the  non-delivery  within  due  timG;  it  is 
something  oonsequential  to  its  loss.  I  do  not  think 
this  £10  18  within  the  protection  of  the  Carriers  Act. 
Bnt  the  defendants  say,  if  it  is  not  within  the  protection 
of  the  Carriers  Act,  this  portion  of  the  claim  is  too 
remote.  Much  depends  on  whether  it  was  a  reasonable 
and  necessary  act  of  the  plaintiff'  to  buy  these  articles 
in  Rome.  This  is  a  question  of  fact  which  I  have  to 
decide,  and  I  think  it  was  both  the  reasonable  and 
necessary  consequence  of  defendants'  &ilure  to  deliver 
that  the  plaintiff  should  purcbaso  what  he  did  in 
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Borne — a  nocessity  ariiing  from  the  non-delivery  of  a 
trunk  which  the  defendants  might  fairly  assume  con- 
tained wearing  t4)pareL  The  observations  of  Mellishi 
L.J.,  in  the  case  of  £«  Blanch  v.  London  and  Norlh- 
Westem  Ity.  Co.  (1  C.  F.  D.  286}  are  not  inapplicable 
here.  That  was  a  case  where  a  passenger,  delated  in 
his  journey  by  the  want  of  punctuality  in  the  amval  of 
the  defendants'  train,  sought  to  recover  the  costs  of  a 
special  train  which  ho  -  had  engaged.  Mellisb,  L.  J., 
said :  '  Now  one  mode  of  determining  ythit,  under  the 
circumstances,  was  reasonable  is  to  consider  whether 
the  expenditure  was  one  which  any  person  in  the 
position  of  the  plaintiff  would  have  been  likely  to  incur 
if  he  had  missed  the  train  through  his  own  fault,  and 
not  through  the  fault  of  the  railway  company.'  I  think 
the  plaintiff  would  have  gone  to  the  same  expense  and 
bought  the  same  articles  for  the  use  of  his  wife  if  there 
had  been  no  railway  company  to  look  to,  and  if  the 
trunk  had  been  lost  by  his  own  fault.  There  was 
nothing  extravt^nt  or  unreasonable  in  his  so  doing. 
I  do  not  think  these  damages  too  remote."  This  con- 
clusion seems  to  us  to  be  fortified  by  the  cases  of  Walton 
V.  FofJiergill  and  Britiih  Columbia  Saw  Mill  Co.  v. 
NeUksliip,  to  which  we  referred  at  the  outset ;  the 
former  case  seeming  to  hold  that,  if  tlie  plaintiff,  in 
order  to  perform  a  contract,  was  forced  to  buy  other 
goods  at  an  increased  price,  in  consequence  of  the  non- 
arrival  of  those  which  the  defendant  had  contracted  to 
carry,  this  would  be  such  a  natural  result  of  the 
defendants'  neglect  as  to  entitle  him  to  recover  his 
loss ;  while  in  the  latter  case  the  court  considered  the 
plaintiffs  entitled  to  recover  the  sum  necessarily  ex- 
pended in  replacing  the  lost  box  of  machinery  there  in 
question.  Nor  can  we  any  longer  deem  it  doubtful 
that  in  Eyre  v.  Midkuvl  Great  Western  Ry.  Co.  (15  Ir. 
L.  T.  291)  the  plaintiff  would  have  been  entitled  to 
recover  for  the  loss  incurred  by  having  to  replace  the 
personal  necessaries  contained  in  his  tmnk. 


THE  OONVEYANOING  AND  LAW  OF  PROPEBTY 
ACT,  1881.  WHEKE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXCLUDED.-IL 

(.Cmliimedfrom  page  39,  ante.) 
Jieceiplfor  Con$iderati(m. 

In  our  last  article  we  dealt  with  conditions  of  sale, 
and  some  points  relating  to  conveyanoes  in  general,  and 
finally  with  regard  to  covenants  lor  title  in  conveyaDoes 
on  sale.  Next  in  order  comes  the  receipt :  this  should 
be  iodorged  on  the  deed,  as  usual,  notwithst&ndiag 
eeots.  54,  65  ;  and  when  it  is  absent  the  deed  should  be 
iospected,  to  see  whether  auy  form  of  receipt  has  been 
indorsed,  and  inquiry  should  be  made  aa  to  why  it  has 
not  been  signed. 

These  remarks  do  not  apply  to  the  statutory  mort- 
gages and  transfers,  given  in  the  third  sohedole  to  the 
Act,  nor  to  oonveyanoes  which  previonsly  to  the  Act, 
bad  often  no  indorsed  reoeipt ;  such  as  those  by  railway 
companies,  and  registered  building  societies.  Probably 
the  statement,  in  the  body  of  the  deed,  that  no  reoeipt 
was  intended  to  be  indorsed,  which  was  sometimes 
inserted  in  conveyances  by  companies  (Davidson,  vol.  ii. 
Part  L,  4th  edit.  595),  will  now  be  omitted  in  anoh 
oases,  while  it  is  not  unlikely  that  it  will  be  inserted  in 
ordinary  conveyanoes  where  it  is  desired  to  take 
advantage  of  the  new  enactment,  and  yet  avoid  all 
cause  for  sospicioo. 

Completion  of  Pwthaie. 
By  sect.  66  it  will  not,  in  fatare,  be  necessary  on 
completion  of  a  purchase,  whether  the  contract  was 
made  before  or  after  the  1st  Jan.,  1882,  for  the 
purchaser's  solicitor  to  prodnoe  any  anthority  to  receive 
the  purchase  money,  it  he  produces  the  purchase 
deed  executed,  and  the  indoised  reoeipt  Bigced,   by 


the  person  entitled  to  give  a  receipt  for  the  porohase 
money. 

Tha  Act  seems  to  make  execution  of  the  deed,  it  it 
contains  a  receipt,  sufficient  without  signature  of  in- 
dorsed receipt,  but  whether  this  is  accepted  will  depend 
on  circumstances. 

It  should  be  obeerved  that  this  section  will  not 
protect  payments  to  an  accountant  or  other  agent  not 
being  a  solicitor,  nor  apparently  to  a  solicitor's  clerk ;  so 
cantion  will  be  necessary  in  dealing  with  strangers. 
Also  the  money  should  not  be  paid  until  the  deed  is 
executed  by  all  necesaary  parties. 

A  purchaser  can  protect  himself  in  some  cases  against 
paying  on  a  forged  receipt  by  appointing  at  bis  own 
expense  a  person  to  attest  the  execution  (sect.  8). 

Mortffa^. 
The  provisions  of  the  Act,  obliging  a  mortgagee  to 
transfer  his  mortgage  it  required  by  his  mortgagor 
(sect.  16),  and  to  pvodnoe  his  deeds  at  the  mortgagor's 
coat  (sect.  16),  take  effect  notwithstanding  stipnlation  to 
the  oontrary ;  so  they  are  beyond  the  range  of  practical 
conveyancing, 

Mortgaget — Contolidatian. 

Bat  by  sect.  17  (2)  a  stipulation  will  prevent  the  Act 
from  abolishing  the  right  to  consolidate,  if  it  is  inserted 
in  one  of  the  deeds.  Probably  in  a  first  mortgage  no 
stipulation  will  be  inserted,  but  in  the  next  mortgage 
between  the  same  parties  on  luaotlier  property,  a 
provision  in  favour  of  consolidation  or  a  further 
charge  on  the  property  previously  mortgaged  will  be 
introduced. 

MoHgagts~Lea*ing  Pomn. 

The  next  section  (s.  18)  of  the  Act  contains  provisions 
relating  to  mortgages  of  land  (see  h.  2,  ii.),  which  ought 
in  most  cases  to  be  carefully  ezcluded ;  and  this  moat 
be  done  by  express  words,  sect.  18,  sub-sects.  (13)  (14). 
We  hope  the  Legislature  will  soon  see  fit  to  materially 
alter  this  section. 

It  empowers  a  mortgagor  in  possession  to  lease  tor 
twenty-one  years ;  and,  if  the  lessee  agrees  to  erect, 
improve,  or  repair  buildings  within  five  years,  the  lease 
may  be  for  ninety-niue  years.  The  evident  object  of 
the  Act  is  to  facilitate  leases,  and  to  secure  that,  as  tar 
as  possible,  no  land  should  be  without  some  person 
who  can  freely  lease  as  owuer.  Compare  sect.  41  as  to 
infants,  and  the  Settled  Estates  Act,  1377. 

The  Act,  it  is  true,  requires  that  the  lease  shall  take 
effect  in  possession  within  twelve  months,  that  the 
best  rent  shall  be  reserved,  that  there  shall  be  a 
condition  for  re-entry  on  nonpayment  of  rent,  and  that 
a  oouDterpart  shall  be  executed  by  the  leasee  and 
delivered  to  the  mortgagor,  who  is  boaud  withiu  a 
month  to  hand  it  to  the  first  mortgagee.  In  a  building 
lease  a  peppercorn  rent  may  be  reserved  tor  five  yeard, 
sect.  18,  sub-sects.  (5)  to  (11). 

But  in  most  mortgages,  and  especially  in  small  ones, 
it  would  be  dangerous  to  mortgagees  to  leave  such  wide 

Sowers  in  the  hands  of  mortgagors.  It  would  open  a 
oor  to  fraud  and  oolluaioa ,  and  eudauger  both  principal 
and  interest.  The  provision  of  sob-sect  (17)  applying 
this  section  "  aa  far  as  circumstances  admit "  to  any 
letting,  and  to  an  agreement,  whether  in  writing  or  not, 
tor  leasing  or  letting,  seems  dangerous  as  well  as  vague. 
It  makes  it  difficult  for  any  mortgagee  attempting  to 
foreclose,  or  to  use  his  power  of  sale,  to  tell  what 
difficulties  he  might  meet  with  from  persons  declaring 
that  they  were  entitled  to  some  kind  of  tenancy  under 
the  mortgagor.  The  omission  by  the  mortgagor  to 
deliver  the  counterpart  of  the  lease  to  the  mortgagee 
does  not  affect  the  validity  of  the  lease  (11). 

The  Act  gives  the  leasing  powers  both  to  the  mort- 
gagor in  possession,  and  to  all  mortgagees  while 
respectively  in  possession ;  so  that  in  the  mortgage  deed 
not  only  the  leasing  powers  of  the  mortgagor,  but  of  all 
subsequent  mortgagees  shonld  be  excluded.  In  wording 
the  clause  the  draftsmen  must  bear  in  mind  the 
extended  meaning  of  the  word  mortgage  by  sect.  2  (vi.)°. 
The  mortgagee  need  not  exclude  the  power  of  leasing 
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which  the  Act  gives  to  himself,  bat  it  will  sometimes 
need  sapplementiof;. 

The  powers  given  by  sect.  18  apparently  apply  to 
charges,  whether  made  by  deed  or  otherwise.  At  least 
the  word  "  mortgage  "  has  this  extended  meaning  by 
sect  2  (vi.),  and  the  express  mention  of  the  "mortgage 
deed  "  in  sect.  19  (i.)  assists  this  view,  but  the  ose  of 
the  word  "  deed  "  fn  sab-sects.  (13)  (14)  of  sect.  18  throw 
■OBM  donbt  npon  it.  On  the  whole,  it  will  clearly  be 
Prooont  for  persons  taking  eqnitable  charges  to  exolude 
the  leasing  powers  of  the  mortgagor  and  bis  subsequent 
mortgagees. 

It  wonld  certainly  not  meet  the  views  of  many  firms 
or  houses,  giving  temporary  accommodation  to  a  client 
or  oastomer,  to  find  that,  shortly  after  the  deposit  of 
deeds,  the  land  waa  leased  at  a  peppercorn  rent  for  five 
years  for  baildiog.  Where  there  is  no  deed  the  power 
can  be  exoladed  by  any  writing  signed  by  the  mortgagor 
and  mortgagee,  sect.  18  (13).  This  should  be  drawn  up 
even  m  the  case  o<  daposits  fonaedy  made  without  any 
wnling.  But  it  must  be  remembered  that,  in  register 
counties,  the  question  of  registration  will  have  to  be 
considered :  see  Dart,  179  ;  Oredland  v.  Poller,  L.  Kep. 
10  Cb.  App.  8 ;  31  L.  T.  Rep.  N.  8.  622.  Where  there 
is  a  mortgage  or  oharge  by  deed  it  will  be  best  to  exclude 
the  leasmg  powen  by  a  clause  inserted  in  the  deed 
Itself.  By  aeot.  18  (13)  they  may  bo  excluded  by  a 
prcvuioa  "in  the  mortgage  deed  or  otherwise  in 
wnbDg,"  but  doubts  may  be  raised  as  to  whether  the 
deed  oan  be  legally  varied  otherwise  than  by  deed. 

It  will  be  seen  that  tb«  mortgagor  bas  these 
powers  of  leasing  against  every  "incumbrancer,"  so 
that  every  moumbrancer  should  exclude  them :  see  sect. 
2  (vii.). 

In  those  mortgages  where  it  is  desired  to  give  the 
mortgagor  leasing  powers  the  statutory  power  will  be 
often  insuffloient.  The  term  of  ninety-nine  years  is 
too  short  for  some  districts,  and  there  is  no  power  to 
gMt  mining  leases,  or  leases  at  fee-farm  rents.  Suoh 
addiUonal  powers  may  be  conferred  in  the  mortgage 
deed  by  way  of  supplement,  sect.  18  (14).  Compare 
Bapplement^  Form  ia  Wolst.  &  T.  181,  and  Davidson, 
Tol.  ii.,  8rd  edit.  900. 

In  (^e  of  mortoages  made  before  the  Act,  where  it  is 
deaired  to  give  all,  or  some,  of  the  leasing  powers  of 
this  section,  sub-sect.  (16)  affords  a  convenient  mode  of 
so  doing.  Tor  form  see  Wolst.  &  T.  181,  which,  it 
ahould  be  observed,  is  by  deed. 

The  Act  wiU  not  enable  a  tenant  for  life,  or  any 
mortgagees  of  his  life  estate,  of  his  or  their  own 
authority,  to  make  a  lease  binding  on  the  reversioner, 
8.  18,  sub-sect.  (15),  except  apparently  leases  not 
exceeding  twenty-one  years  under  sect.  46  of  the 
Settled  Estates  Act,  1877.  Where  the  settlement  was 
made  after  the  1st  Nov.  1856  (SetUed  Estates  Act, 
sect.  57),  such  a  lease  must  be  in  conformity  with  the 
Settled  Estates  Aot,  as  well  as  with  the  Act  we  are 
discussing. 

Where  partial  alienation  without  consent  of  some 
person  would  work  a  forfeiture,  as  is  often  the  case  in 
leaseholds,  the  power  of  leasing  under  this  section 
should  be  altogether  excluded.  This  should  be  done  in 
the  interest  both  of  mortgagor  and  mortgagee.  Or  if 
preferred,  a  clause  can  be  inserted  making  the  olitaining 
of  tbe  previous  consent  a  condition  precedent  to  the 
granting  of  any  lease. 

Mortgaga—Sak,  Inauranee,  Timber,  Reeeiver, 
By  sects.  10-24  a  mortgagee,  where  the  mortgage  is 
made  by  deed,  will  have  powers  of  sale,  insurance,  of 
appointing  receiver,  and  of  cutting  timber.  Considering 
how  widely  the  word  mortgage  is  defined  (s.  2,  vi.),  and 
that  these  provisions'  apply  to  every  kind  of  property 
capable  of  mortgage,  there  will  doubtless  be  many  cases 
where  it  will  be  necessary  for  mortgagors  to  exclude  or 
vary  the  Act,  and  this  must  be  done  in  the  morlgage 
deed:  sect.  19  (2)  (3).  Also  mortgagors,  even  In 
ordinary  mortgages  of  land,  may  object  to  the  power  of 
sale  being  exercisable  at  three  months  notice  after 
default,  instead  of  six  months  (David,  ii.  862),  or  after 


interest  has  beeo  in  arrear  two  months  instead  of  three 
months  (Ibid.  863),  and  to  tbe  new  clause  that  the 
power  shall  become  immediately  exercisable  on  breach 
of  any  provision  in  the  deed  other  than  the  covenants 
for  payment  of  mortgage  money  and  interest.  In  some 
oases  this  seems  likely  to  oause  hardship :  Gierke  & 
Btott,  77. 

Wbere^  a'  lessor  ia  also  mortgagee  by  deed  of  tbe 
tenant's  interest,  it  may  be  convenient  to  insert  some 
of  the  proviaions  of  the  lease  in  the  mortgage,  as 
though  the  oondition  of  re-entry  in  the  lease  may  be 
relieved  against  under  sect.  14  tbe  power  of  sale  oan  be 
used  under  seota.  19,  20.  This  plan  will  be  useful  in  a 
lease  by  a  brewer  of  a  publiohonse,  where  the  brewer 
also  lends  money  to  the  tenant.  The  lease  will  usually 
contain  stringent  covenants  as  to  tbe  management  of 
the  honse,  and  »  oondition  of  re-entry  on  breabh  of 
them.  But  under  aeot.  14  the  tenant  may  seek  relief, 
and,  if  relief  should  not  be  granted,  he  oan  pnt  the 
lessor  to  expense  and  oanse  much  delay.  If  now  these 
covenants  are  inserted  into  a  mortgage  to  tbe  lessor,  of 
tbe  leasehold  interest,  the  power  of  sale  will  at  once 
arise  on  the  breach  (s.  20,  iii.),  if  tbe  mortgage  money 
has  become  due  previous  to  the  breach :  s.  19  (1),  (i.). 

Mortgagees  should  not  exclude  the  powers  given  by 
sects.  19-24,  and  in  ordinary  mortgages  from  one  person 
to  another  they  may  be  safely  relied  npon,  except  that 
it  will  be  beat  for  all  parties,  where  tbe  provisions 
relating  to  insurance  are  not  exoloded,  to  fix  a  maximum 
sum  in  the  deed  (sect.  23) ;  and  that,  where  it  is 
intended  that  the  mortgagor  shall  insure,  the  usual 
provision  to  that  eSeot  be  inserted  in  the  deed  :  David, 
ii.  598-608 ;  for  form.  Ibid.  608.  The  statutory  pro- 
vision only  enables  the  mortgagee  to  insure  and  charge 
tbe  premiums. 

In  the  case  of  mortgages  by  way  of  obarge,  mortgages 
of  freeholds  for  a  term,  or  of  leaseholds  by  demise,  it 
will  be  seen  that  the  power  of  sale  is  not  altogether 
satisfactory,  for  it  only  enables  the  mortgagee  to  sell  the 
estate  or  interest  which  is  the  snbject  of  the  mortgage 
to  him,  and  does  not,  like  Lord  Cranwortb's  Aot,  enable 
him  to  convey  or  assign  all  the  mortgagor's  interest : 
23  &  24  Vict.  c.  146,  s.  15  ;  Hiatl  v.  Hillman,  25  L.  T. 
Bep.  N.  8.  65  ;  19  W.  B.  694;  see  David,  ii.  637  669. 

Messrs.  Wolstenholme  and  Turner  (p.  49)  consider 
this  an  improvement  on  Lord  Cranwoith's  Act,  but  we 
donbt  whether  this  will  be  the  general  opinion.  Hence, 
in  mortgages  by  way  of  oharge,  it  will  be  convenient  to 
secure  either  that  the  mortgaigee  shall  have  power  to 
convey  the  legal  estate,  or  else  to  insert  a  covenant  by 
the  mortgagor  to  convey  it  npon  a  sale.  So  in  mortgages 
of  freeholds  for  a  term,  and  leaseholds  by  demise  it 
will  be  needful  to  Insert  covenants  that  the  mortgagor 
will  stand  possessed  of  the  reversion  in  trust  for  &• 
purchaser  from  the  mortgagee :  see  David,  iL  669  ;  and 
for  form,  Ibid.  974 ;  see  also  Blythewood,  vol.  ▼.  284. 

It  will  be  well  sometimes,  where  leasehold  property 
is  liable  to  forfeiture  on  alienation  without  consent,  to 
insert  a  proviso  against  exercise  of  the  power  of  sale 
without  such  consent :  David,  ii.  1017, 1027. 

lu  mortgages  for  long  terms  for  raising  portions  it 
will  be  sometimes  prudent  to  negative  the  power 
of  sale,  which  could  hardly  be  exercised  without 
oonsiderable  sacrifice  in  point  of  value  :  David,  ii.  633, 
1009. 

It  should  be  noticed  that  sect.  SO  provides  for  the 
devolution  of  the  legal  estate  in  mortgaged  freeholda, 
and  of  powers  on  death  of  mortgagee  ;  and  that  sect.  67 
snpplies  sufficient  provisions  as  to  notices  previous  to 
the  exercise  of  the  power  of  sale. 

If  it  is  intended  that  the  receiver  should  have  eithar 
more  or  less  than  5  per  cent,  commission,  a  provision  to 
that  effect  should  be  inserted :  sect.  24  (6).  As  tbe 
receiver  has  powers  to  the  extent  of  the  mortgagor's 
interest,  s.  24  (3),  the  difficulty  which  arises,  in  charges, 
and  mortgages  by  demise,  with  regard  to  the  power  of 
sale  will  not  occur  here.  It  has  been  suggested  that  a 
mortgagee  may  be  unable  to  pnt  in  hie  own  receiver  if 
a  subsequent  mortgagee  pots  in  a  receiver  first:  sea 
Clerke  &  Brett,  89  ;  but  contra  Wolst.  &  T.  63,  64,    We 
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tbiok,  bowevtr,  tbkt  Mi9  raooiver  of  the  tnbaeqaent 
mortgMM  mast  give  w&y  to  that  of  the  prior.  How- 
ever, IfdeBired  »  covenant  by  the  mortgagor  may  be 
inserted  that  in  any  snbaeqaent  mortgage  (see  leot.  2, 
vi.)  there  shall  be  an  agreement  that  the  powers  of  the 
Act  with  refeienee  to  a  receiver  shall  be  excladed,  sect. 
19  (3).  Notice  of  this  should  be  given  to  any  person 
who  makes  inquiries  of  the  mortgagee  with  a  view  of 
making  a  loan  on  the  property.  It  would  seem  that  in 
case  of  leaseholds  snbjeot  to  fotfeitnm  on  alienation, 
appointment  of  receiver,  if  any  of  the  property  was 
underlet  with  consent,  conid  not  work  a  forfeiture  :  see 
s.  24  (2),  and  David,  ii.  1018. 

We  postpone  the  consideration  of  these  sections 
19-24  with  respect  to  bills  of  sale,  and  mortgages  of 
debta 

(To  it  amUiuud.) 


TEXT-BOOK  ADDENDA. 

(OimUnued/rom  paje  fil,  ante.) 
SacUey  on  Uu  Compania  AOt  {3rd  Sditi&n),  481. 
Whare  a  creditor  claimed,  and  was  allowed  to  prove,  in  a 
winding-up  for  certain  samii,  a  claim  agaiost  bim  by  the 
liquidator  being  disallowed,  the  costs  of  the  creditor  result- 
ing from  his  own  claim  were  added  to  his  debt,  while  those 
resnltiiig  from  the  liquidator's  claim  were  paid  out  of  the 
assets  of  the  company  (/»  re  Lombard  Dgxait  Bank,  ex  parte 
Lombard  Building  SoeUty,  60  Law  J.  Rep.  Chanc.  749). 

TheobaUl  on  WilU  {Snd  Edition),  607. 
Where  there  was  a  gift  of  residue  among  sooh  of  the 
ebildren  of  A.  is  are  now  alive,  and  fbuiteen  named  persons, 
and  there  were  no  children  of  A.,  held  that  there  was  no 
lapse,  the  residue  being  divisible  aniongst  the  fourteen  per- 
sons named  {In  re  SpUltr,  SpUkr  v.  Madgtt,  60  Law  J. 
Rep.  Chanc.  750). 

Rogen  on  Mines  (2nd  Edition),  6i0, 
A  lessee  of  mines  covenanting  to  work  them  "in  the 
oxual  and  approved  manner,"  is  not  absolved  from  liabiliMr 
if  be  lets  down  the  surface  {Davit  v.  Tre)utme,  60  Law  J. 
Kep.  Q.  B.  665)— H.  L. 


Order  LV.,  Rule  t. 

Ldy  and  PotUtet  on  the  Jadicatvit  Aeti  {Srd  Sdition),  25!. 
Where  a  plaiatiff  leoovan  on  one  out  of  three  items,  and 
the  defendant  snoceeds  as  to  the  rest,  and  an  order  is  made 
giving  the  plaintiff  the  ousts  of  the  item  recovered,  and  the 
defendant  of  the  rest  of  the  claim,  the  plaintiff  is  entitled  to 
the  general  costs  of  the  cause  {Sparrow  ▼.  HilL,  60  Law  J. 
Kep.  Q.  B.  676)-C.  A. 

(To  be  nnHniied.) 
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APFOIlfTHEVTS  AJTD  FBOHOTIOHS. 

MoTA  BsxE.— Informttlon  Intended  for  pnUIeation  under  the  alioTe 
heading  ahonld  ceaoh  ua  not  later  than  Fridaj  morolnf  la  each 
week,  15  paMlcatlon  la  otherwlae  delayed. 

Mr.  David  Galbraitb,  of  68,  Harcourt-street,  solictor, 
has  been  apptnnted  a  Commissioner  in  Ireland  for  taking 
Affidavits  in  and  for  the  Courts  in  the  Province  of  Ontario. 


LAW  STUOENTS'  JOITBNAL. 

THE  INCORPORATED  LAW  SOCIETY  OF 
IRELAND. 

Final  Ezavwation  vob  Anskriicis  to  SouoiroKS, 
Parsaant  to  the  Attorneys  and  Solicitors  Act  (Ireland),  1866, 

HILARY  SITTINGS  EXAMINATION,  1882. 

Pbactice  of  thk  Codbi  or  Bamkbcptct. 
Mr.  Nbilsos,  BiMViiner, 

1.  State  what  must  be  set  forth  in  an  Affidavit  to 
support  a  Petition  by. a  Debtor  to  have  himself  adjudi- 
cated a  Bankrupt  r 

2.  Supposing  a  Bankrupt  to  be  possessed  of  an  income 
not  derived  from  proper^  how  oan  the  Court  of  Bank- 
ruptcy make  it  available  for  his  Creditors  ? 

3.  State  the  Sittings  to  be  held  and  the  business  to 
be  done  at  then^— 

let.  In  an  ordinary  Bankruptcy  ? 

2ad.  In  a  Composition  after  Bankruptcy  1 

3rd.  In  a  Petition  for  arrangement  ? 

4.  If  a  Client  stated  to  yon  that  his  Debtor  was 
making  away  with  his  property  and  when  sold  he  was 
about  to  go  abroad,  with- a  view  to  avoiding  payment  of 
the  Debt,  and  of  whieh  yon  had  reasonable  evidenoe, 
what  coarse  would  yon  advise  the  Creditor  to  adopt  if 
the  debt  due  to  him  amounted  to  £40? 

5.  Define  who  is  deemed  to  be  a  secured  Creditor, 
and  what  he  must  do  to  vote  in  a  Sitting  in  Bankruptcy, 
or  to  present  a  Petition  for  AdjadKoatiou  ? 

6.  As  to  a  Debtor  Summons  state— 

Ist.  How  it  is  procured  I 

3nd.  How  does  it  differ  in  its  terms  as  to  Traders 

and  Non-traders  1 
3rd.  What  proceedings  are  to  be  taken  by  the 

person  on  whom  the  Summons  is  served 

to  show  cause  so  as  to  avoid  an  act  of 

Bankruptcy  ? 


QUEEN'S  COLLEGE,  GALWAY. 

Skbiob  1881-82. 

The  following  Scholarships  and  Exhibitions  have  been 
awarded  by  the  Council : — 

Faodltt  oj  Law. — Semor  Scholarship— Mr.  Michael  J. 
Farrelly,  M.A.  ;  Junior  Scholarship— First  Year — Mr. 
Thomas  E.  Nelson,  M.A.  Exhilntions- First  Year— Mr. 
Mark  Molloy,  B.A. ;  Mr.  Timothy  F.  Kirwan.^By  order 
of  the  Preaid«it, 

Eowabd  ToWNiiBHD,  M.A.,  Registrar. 

27th  January,  1882. 


Professor  Edward  Cliffe  Leslie,  LL.D.,  who  for 
nearly  thirtv  years  filled  the  chair  of  Jorisprndenoe  in 
tbe  Queen'l  College,  Belfast,  died  in  that  city  on  the 
27th  nit. 

From  the  1st  of  June,  1880,  to  the  31st  of  May,  1881, 
tbe  number  of  companies  registered  in  Ennland,  Ireland, 
and  Scotland,  was  1,427 ;  capital,  £100,208.31^ 
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COURT   PAFS&S. 

LAND     JUDGES. 

Sittingt  for  next  Week  lo  far  as  mhm  are  appointed. 

Before  the  Kt.  Hon.  Jtsoat  Flahasan. 

MOlfDAT. 
In  Chambbr.— a.  6.  Bagot,  lOlocate.— Xnuteea  B.  D. 
King,  ditto. 
Ik  Coubt. — P.  Kenny,  receiver. 

Before  ExAKtiriB  (Mr.  Kennedy). 
A.  M.  MilUr,  reotal. 


Tl/gSDAY. 
In  Cocbt.— F.  W.  Crofto,  final  tehedule.— J.  P.  Kearney, 
receirer.— J.  Power,  ditto. 

Before  Bzahivbr  (Mr.  Kennedy). 
E.  S.  Giavets  rental. 

WSDNESDAY. 
In  Codbi.— T.  Dowling,  from  1st  ■ 

Before  Bxakubb  (Mr.  Kennedy). 
W.  Mathers,  vonch. — M.  Murphy,  ditto. 

T/fUJtSI>Ar. 
Ik  Conrr.— H.  Bianei,  reeeirer. — ^Adminiitratrix  J.  J. 
Borke,  final  schednle. — J.  A.  Shields,  receiver. 


D.  Cablbiok, 


FRIDA  r. 

8ALBB  a  OOOBT. 


-     1  lot. 


Before  ExAMIHBB  (Mr.  Kenaedy). 
J.  M.  HngD>  rental. 


Before  the  Rt.  Hon.  Jodoi  Obhsbt. 

HONDA  Y. 

Ib  Chakbbb. — M.  J*.  MlCee,  ooufirm  sale. — E.  Dease, 
dday. — Assignee  M.  M'Grath,  allocate. 

Is  CgPBT.— T.  HifueU,  as  to  costs.— fi.  T.  Rye,  pay- 
mmX. — S.  A.  Kelly,  objection. 

TaSSDA  Y. 
In  Coinw.— Asdgneee  Cruise,  final  schedule. 

WBDNSSDA  r. 
Befote  EXAHINBB  (Mr.  M'Donnell). 
C.   M*Gowan,  rental. — B.  MuUios,  do<— W.  Coleman, 
rom  1st 

THURSDAY. 
Ix  CH.UIBBB.— H.  Kellett,  as  to  partition. 

FRIDAY. 
Before  Bxauinbb  (Mr.  M'Donnell). 
W.  T.  S.  Lander,  rental.— Tmstees  Scully,    do.— De 
Montmorency,  do. 


COURT  OF  BANKUUPTCV. 

ADJUOIOATIOira  IK  BANEBUPTOX. 
n»iMi^MlmiUaaiumrtJlntii»n.  tU  aUUngtAUoa  U  HaUct. 

Cooper,  Geoi^  William,  of  13,  Brigliton-valc,  Honkstown,  in 

theoomityofDaUin,  gentleman.    Janainr  17;  Fridag, 

Febi-Haiy  17,  and  Taadag,  Marck  7.     Jehu  Hathttet, 

aolr. 
Hayes,  Peter,  of  Ardcavan,  In  the  county  of  Wexford,  farmer 

and  cattle  dealer.    January  25;  Friday,  FArHary  17, 

and  Tattday,  UarA  7.    Jm.  Oofi  aolr. 
Hopper,  Jamets  of  51,  Lower  QaiageVstreet,  Kingstown,  in 

the  Gonnly  of   Dublin,  boot  and  shoe  manufactarer. 

January  17;  Tuesday,  February  7,  and  TutMlay,  Februnry 

21.     Casey  and  Clay,  solrs. 
Knox,  William,  of  bmmneath,  in  Uie  county  of  Down,  farmer. 

Jaoaaiy  8;  Fridatf,Ftbnmry  17,  and  Tuesday,  March  7- 

T.  D.  Card  amt  n'm.  Carey  aad  /Son,  solrs. 
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BAatt  RaM— Of  Dlaeonnt— >)  sereenc,  «th  November,  Is; t. 
Of  Deposit— 1  per  cane.  lOth  April,  1S7». 
NameDajrs-February  I4tli  and  iStli,  1881. 
Account  Dsra— Fcbnuiry  leth,  and  March  1st,  1882. 
Bnalneis ooraraances  at  1  SO  p.m. 


IMIoitaft  iffff.— Enfeebled  Ijiiatenca— This  medicine  ombiaccs 
CT,!ry  attrlliute  required  In  a  general  and  doinostic  remedy;  It  ovcrtuma 
the  foundatlona  of  disease  laid  by  defocUre  food  and  impure  air.  In 
oliatnictiona  or  rongcstiona  of  tlie  tlver,  lunga,  bowels,  or  any  other 
organs,  these  Pitlfl  are  especially  serviceable  aiMl  eminently  mcceasful. 
The;  should  bo  kept  In  readiness  in  every  family,  as  they  are  a  medicino 
without  a  fault  for  joung  persons  and  those  of  feeble  oonatlrations. 
They  never  cause  pain,  or  Irritate  the  most  sensitive  nerres.  or  mo6t 
tender  bowala.  Holluwsy's  Pills  are  the  licrt  known  [mriBvrs  of  the 
blooii.  and  the  best  preowters  of  absorption  and  secretion,  and  remove 
all  poisonous  and  almoxtoos  particles  from  both  solids  and  dnlds. 
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BIRTHS,  MAKRIAQES.  AND  DEATHS 

BIRTHS. 
DALT— Jmuaiy  17,  at  BalBnrobe,  die  wife  of  P.  J.  a  Daly,  Esq., 
solicitor,  o(  •  son. 

MARRIAGES. 

HENCHT  uid  IIDLT— Jwinarjr  31,  at  St  Peter's  Chnreh,  bjr  the  Rev. 
Martian  W.  Jcllett,  LL.D.,  John  R.  Uenchy,  Esq.,  of  Dnblfai,  to  Mary 
SUaabeth  (Ullie),  eldest  daughter  of  H.  Holt,  Esq.,  barrlster-at- 
Uw. 

MALLET  and  PARKER — Jannary  31,  at  8t  George's  Chnreh,  liy 
the  Rer.  lAtham  C.  Warren,  Rector,  Oeorge  Alexander  Malley,  Esq., 
Stralde  HIU,  Coun^Hayo,  second  son  of  George  Onne  Mailer,  Esq., 
^C,  to  Frances  Thomaslne  Parker,  second  daughter  of  the  late 
Jolin  Parker,  Esq.,  soUoilor,  Hountraelllck. 

RATTON  and  TIERNEY— January  is,  at  the  Pro-Cathedral,  Marl- 
borough-stroet,  by  the  Rev.  John  Byrne,  C.C.,  St  Joseidi's,  Berkeley- 
street,  assisted  Iqr  the  Rer.  Robert  F.  Conlan,  C.C.,  and  the  Rev. 
Alfred  Muri^,  SJ.,  John  de  Verde  Ratton,  Colonial  Medical 
Barrlce,  younger  son  of  the  late  Surgeon-Major  James  Alban  RaUoo, 
3rd  Madras  Light  Cavaby,  to  Susan,  eldest  daughter  of  Francis 
Titm^,  Etq.,  solkiitar,  Opper  OkwoesteF-strvet. 

DEATHS. 
BROWNRIGO— Jannary  97,  at  Mount-street  Crescent,  Wtntam  Henry 
Bmnrigg.  Kaq.,  Kllettw,  of  EUnoTC,  Brny. 

KERNAN— January  31.  at  Upper  Prince  Kdward-terraco,  Blackrack, 
Emily,  the  lieloved  wife  of  Charles  Keroan,  Eaq.,  solicitor. 

FONBRAL   REQUISITES   OF    EVEUV 
DESCRIPTION. 

49,     WALLER,     50, 

DENZILLE-STREET.  3:7 


PUBLIC  NOTICES: 


THE 


SIMPLEX 


PRINTER 


Will  take  SO  or  more  Copies  of  any  Writing  or  Dn>«-Ing  in  \nolct, 
Orern,  Blue-Blank,  or  Red,  In  tm  minutea,  and,  unlike  the  great 
number  of  "  Graphs  "  now  before  the  Public,  it  does  not  require  wash- 
lug  or  rcmelting,  but  when  the  desired  nunitier  of  copies  have  been 
taken  the  renufning  ink  will  sink  Into  the  plate,  leaving  the  surfkoe 
clear  and  ready  for  another.  It  is  clean  in  use,  and,  having  a  raiaed 
level  surface,  presents  a  great  advantage  for  using  roller  and  allowing 
a  copy  to  be  taken  In  the  copying  book. 

Prioea-Svo,  ta. ;  4to,  9s. ;  cap.  11a.  i  folio,  ICs. 

GERHARD  BROTHERS, 

AGENTS   FOR  THE  SIMPLEX  PRlNTEn, 
37,  STEPHEN'S-GRKEM,  DUBLIW.  |88 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
oonxicTcs  BT 
MB.  THOMAS  SEANE, 
17,  DALK-STREET  (near  tke  Escdunge), 
Twcnty-flve  Yean'  varied  Pouci  and  Social  caperieucc. 
Efficient  Stall 

MODERATE     CHARGES. 
References. 


PUBLIC  NOTICES: 


KSTABLISIIBD  1878, 


_  '67_ 
R    S, 


STOKES  BROTHE 

PUBLIC  ACOOUSTAMTS  Am  AVDirORS. 
LONDON  AND   LANCASHIRE  INSURANCE  CHAMBERS 
22,    WESTH0KELAN0-8TKEET, 
DUBLIK. 


29.? 
CO., 


rtROWLEY,     HUMPHRIES     & 

\J  rVBLIC  ACCOl/XTASTS  ASD  AUDJTORS, 

73,  DAME-STREET,  late  of  II,  EsaKX  Bkidob, 
Are  engaged  in  all  Matters  of  Aceounta  h>  Chanoery,  Bankruptcy, 
Partnership  Aooounta,  Ac,  Ac.  160 


N. 


II 


PETERSON  A  SON, 

PUBLIC  ACCOUNTAl/TS  AND  AUDITORS. 

LiVKBI  OOL  AHD  LoKDOH  ClIAJiBllKS, 

1,  FOSTER-PLACE,  C  O  LL  E  GE  -  G  REE  N. 
DUBLIN.  _  _8i3 

OUSES     TO     BE     LET     OR    SOLD^ 


Lists  on  a|i|ilication  free  of  charge. 

No  charge  for  iilaciog  Houses  on  our  Beoka 

Inventories  taken  on  behalf  of  Tenant  and  Landlord. 

Auctions  conducted. 

Renia  collected  on  reasonable  terms. 

Mortgages  promptly  negotiated. 

GRAHAM    AND    00., 

Hi)t-!tK  ArfD  LAirb  AoKXTit, 

202,  GREAT  BRUNSWICK-STREET,  DUBLIN. 


DW.        CARROLL, 
•     44,  LOWER  8ACKVILLE-STREET,  DUBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK     OP     NUTEPAFERS    AND     ENVELOPES, 
Direct  in  every  Inatance  from  the  Makers 
Tliey  are  Sold  to  the  Public  at  Wholesale  Prices. 
His  large  Stook  of 
LEATHER       GOODS, 
Comprising  Bags,  Purses,  Wallets,  Pocket  Books,  Hetalllc  Uemo- 
randum  Boak^  Blotters,  Writing  Cases, 
With  every  article  connected  arltti  StaUonei7, 

Are  Sold  much  under  usual  charges.  193 


IITATOHES JEWELLKRT Before  you  buy  a 

1  r  watch  or  jcrwcUery,  send  for  the  Midland  Counties  ^  atch 
Company's  Catalogue,  beautlfnily  illuatratcd  with  over  500  copper-plate 
cngravhigs,  and  sent  ^fratU  and  pott  fi-te  on  apptteation.  Address.— S. 
UiseET,  Manager,  Vyse-street,  Birmingham.  181 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO..  LIMITED. 
SECUBITT,     *0. 
RECEIVERS  IN  CHANCERY. 

The  Bonds  of  this  Company  are  now  accepted  as  Seenrily  for 
Receivers  in  Chancery,  as  provided  by  the  Rules  under  the  new 
Judicature  Act.    For  particulars  apply  to  the  Manager— 

3*.  DAME-STRKET,  DUBLIN.  9S9 

'I'HE  GUARANTEE  SOCIETY  OF  LONDON, 

1      Empowered  by  Special  Act  of  Parliament — Session  of  1843, 

For  providing  Securitr  for  Parties  in  Situations  of  Trust. 

WM.  G.  DD  BEDAT  *  SONS  (Agenta  for  Ireland, 

.\Iso  Agents  to  the  Llreipool,  London,  and  Glob*  Fire  and  Life 

Insurance  Company), 

Oovemment  Stock  and  Sbarefarakera, 

1  and  i.  FOSTER-PLACE,  DUBLIN.  Su 


^HE 


EDINBURGH    LIFE    ASSURANCE 

COMPANY, 

ESTABI.ISHKD  1823 
(Being  the  oldest  Life  Office  but  one  in  Scotland). 


Assurances  in  force  at  31st  March,  1881, 
Income  at  Chat  date. 
Accumulated  Funds  over. 


£6,000.000 

£248,146 

Xl,729,841 


198 


Propaaals  completed  before  31st  March  next  will  rank  for  Four 
Years*  Bonua  at  the  next  division. 

The  New  Terminable  Premium  Plan  at  whole  Life  Rates  Is  explained 
in  a  Spedal  Prospectus,  which  can  be  had  on  application  to  - 
WILLIAM  B.  MARTIN,  Res.  Secretary, 

31  a.  Upper  Sackviile-strect,  Dublin. 

MONEY; 

TRISH      CIVIL      SERVICE 

1  PERMANENT 

BUILDING   SOCIETY, 

J2,    LOWER    8ACKVILLE-8TREET,    DUBLIN. 

Presldent-ALEXANDER  PARKER.  Eeq.,  J.P. 

The  Directors  invite  attontioa  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantages  are  offered  In  assisting  persons 
to  acquire  Freehold  or  Leasehold  Proporty,  or  to  pay  off  Incumbrances, 
Ac 

7%«  Society  hat  already  ttdtawed  over  Eight  lliutdred  and  H/iy 
7%outaHd  Potmdt  Slerting  on  Uortgage. 

DEPOSIT    DEPARTMENT. 

The  preaant  rate  of  Intereat  aUowed  on  Deposit  ReceipU  is  3  per 
cent  per  annum. 

Current  accounts  opened  and  clieque  books  supplied. 

Interest  ailownd  on  the  minimum  mosithly  balance. 

Deposit  Bonds  and  Deposit  Notes  are  Issued  for  sums  not  leas  than 
£100,  repayable  at  such  periods  as  may  be  desired— not  less  than  one 
year— with  half-yearly  coupons  for  intereat  attached.  The  ratua  of 
Interat  wiU  be  3)  per  cent  when  taken  for  one  year,  and  4  per  cent, 
for  two  or  more  years. 

Depositors  have  the  fbOowing  guarantees,  via.  :— 

!><  aiiMra  fimdt  mutt,  wtdar  tke  Ad  of  Parlitmtnl,  ia  itnetled  0* 
mortgage  o/^eehoid  or  leatehold  property. 

The  total  amount  receivable  on  depotit  it  limited  by  the  Act  to  tteo' 
UUrdt  of  the  balance  due  to  the  Society  an  ilt  mnrtgatet. 

Prospectus  and  every  information  may  be  had  free  of  expense,  on 
applicsktloii  to 

ALFRED  H.  MERCER.  Secretary. 

954  St,  Lower  Sackville-acrcet,  DvbUo. 

IN  STOCKS  and  SHARES  often  yield  returns  five 
to  ten  thnrs  the  amount  Invested  in  as  many  daya 
Two  Ukkuriicc  Rl'LKs  for  suooeat,  in  Jixplanatory 
Book,  sent  free. 

Addrei*  GEO.  EVANS  *  CO.,  Brokers,  Gresham 
House,  Old  BrKui-slreot,  London.  239 


£10 

TO 

£1,000 


Digitized  by 


Google 


THE     IRISH     LAW    TIMES 

AND     SOLICITORS'    JOURNAL. 


Vol.  XVI.         SATURDAY,  FBBRUAI^Y  11,  1882. 


No.  785 


LIABIIilTY  OP  INNKEEPER  FOR  LOSS  OP 
GUEST'S  PROPERTY. 

Whjlt  great  events  from  little  caases  spriug.  l%e 
original  and  O6teoaible  cause  of  the  Crimean  war  was, 
in  the  words  of  her  Majesty,  "  the  key  of  the  back  door 
of  a  mosque."  Leaving  a  bedroom  door  unbolted  was 
the  origin  of  the  conflict  in  Herbert  v.  Markwell.  Bat, 
like  the  heroes  of  the  chill  heights  of  the  Tanric  Oher* 
aonese,  the  litigant  innkeeper  and  his  guest,  who  figure 
in  the  Law  Titnes  Fleports  of  the  28th  ult.,  are  now  at 
peace— concluded,  let  us  trust,  ifot  on  the  prini^ple  of 
"leaving  the  doo:p  open,"  against  which  Mr.  Disraeli 
inveighed,  when  he  called  upon  her  Majesty's  Govern- 
ment, in  18o5,  to  "shut  the  door,  and  let  those  who 
want  to  come  in  knock  at  the  door,  and  then  we  shall 
have  a  safe  and  honourable  peace." 

Is  a  guest  at  an  inn  negligent  in  not  locking  his 
door?  Such  was  the  question  presented  in  the  oas« 
referred  to  (45  L.'  T.  N.  S.  649),  on  which  three 
learned  jud^  delivered  elaborate  judgments.  The 
phuntiff,  who  was  a  solicitor,  and  his  wife  were  stay- 
ing at  the  defendant's  hotel,  and  it  is  recorded  that, 
on  the  eventful  ni^t  of  Sunday,  the  8th  of  May, 
the  plaintiff  Went  tq  bed  ahoqt  a  quarter  to  twdve, 
while  his  good  lady  had  retired  about  an  hour  and  a 
half  before.  Under  sucdi  oiroumatances,  we  are  clearly 
of  opinion  that  it  was,  at  all  events,  not  the  wife's  duty 
to  bolt  the  bedroom  door,  fiat,  was  that  duty  imposed 
on  the  husband  ?  There  was  no  necessity  for  having 
recourse  to  the  feeble  protection  of  "  a  wooden  or  iron 

Sin,  used  to  keep  meat  in  form,"  as  Dr.  Johnson 
^nes  the  instrument  which  was  applied  by  the  "  little 
mud  "  whom  Wilka  has  immortalised ;  for  the  door-_ 
though  it  had  no  handle  on  the  outside,  but  a  key  that 
actea  as  a  handle,  and  might  have  been  prudently 
removed — was  properly  provided   with  a  bolt.    The 

Siintiff  deposed  on  the  virtue  of  his  oath  that  he 
Ited  the  door  when  he  went  into  the  room,  but 
opened  it  again  to  put  out  his  boots.  Did  he  then  re- 
bolt  it?  He  swore  he  did,  but  he  exhibited  some 
unoertunty  in  his  evidence,  and  admitted  that,  shortly 
after  the  occurrence  which  gave  rise  to  the  action  as 
next  to  be  narratedj  he  aud,  in  reply  to  an  observation 
that  it  was  impossible  to  unbolt  Uie  door  Q'om  the 
inside,  "  If  that  is  so,  I  must  have  made  a  mistake ; " 
and  he  certainly  showed  an  absence  of  caution  in  other 
respects,  by  not  removing  the  key  from  the  outside, 
ana  by  not  depositing  any  valuables  under  lock  and  ke^ 
in  the  wardrobe  or  ^ewhere  in  the  room.  Be  this  as  it 
may,  it  was  discovered  ^^^^  morning  that  his  watch, 
which  he  had  left  on  a  table  near  the  D^d,  and  his  wife's 
watch  and  some  jewellery,  which  she  had  left  on  the 
dressing-table,  faaid  been  abstmcted.  The  action  was 
brought  to  recover  the  value  of  the  stolen  property ;  and 
the  jury  found  that  the  loss  would  not  have  happened  if 
the  plaintiff  had  used  the  ordinary  care  that  might  be 
expected  from  a  prudent  man  under  the  circumstanoes, 
and  did  not  happen  through  any  wilful  act  or  default 
on  the  part  of  the  defendant  or  any  servant  in  his 
employ.  They  assessed  the  value  of  the  property  at 
£19  lOs. ;  and  a  ve^ict  vfas  eqt^ei^  for  the  defendant, 
which  the  plaintiff  sought  to  have  set  aside,  on  the 
groandfl  that  there  was  no  evidence  of  negligence  on 
UM  part  of  die  plaintiff  to  go  to  the  jury,  and  that  his 


negligence  (if  any)  was  not  the  proximate  cause  of  the 
los^  ^hich  might  have  been  avoided  if  i\\o  defendant 
had  liimself  used  proper  care  and  diligence. 

Now  in  Calye's  case  (8  Coke  32,  1  Sm.  L.  C.  122), 
it  was  said,  "  It  is  no  excuse  for  the  innkeeper  to  say 
that  he  delivered  to  the  guest  the  key  of  the  chamber 
in  which  he  is  lodged,  and  that  he  left  the  chamber 
door  open ;  but  he  ought  to  keep  the  goods  and  chattels 
of  his  guest  there  in  safety."  Again,  in  Morgan  t, 
Ravey  (6  H.  (%  N.  267),  the  defendant  was  heldliable, 
though  the  plaintiff  had  forgottei)  to  locl^  l^is  door, 
notwithstanding  notices  posted  up  cautio^ingtravellers 
to  lock  tl^eir  doors.  And  in  Oppenheim  y.  White  Lion 
Ifotel  Co.  (L.  R.  6  C.P.  515)  we  find  one  of  the  judges 
sayiqg,  "  I  agree  that  there  is  no  obligation  on  a  guest 
at  an  inn  to  lock  his  l^edrooo)  door.  Though  it  is  a 
precaution  which  a  prudent  man  would  take|  I  am  far 
from  saying  that  the  omission  to  do  so  alone  would 
relieve  the  innkeeper  from  his  ordinary  responsibility." 
Those  cases  were  cited  ;  bat  there  are  others  that  might 
be  mentioued.  For  instance,  in  Mitchell  y.  Woods  (1 6 
L-  T.  N.  S.  676),  we  find  E^elly,  C.B.,  holding  that 
tl^ere  was  no  obligatiO;i|  on  a  guest  to,  lock  his  door,  and 
that,  co^isequ^tly,  his  omission  so  to.  do  was  not  negli- 
gence. And  in  the  Anterican  casg  of  Classen  v.  Leopold 
(?  Sweeney,  705),  we  find  the  com*  saying :  "  Calyae 
case  h^  not  thus  far  been  overrqled  or  questioned  in 
this  State.  Nor  do  I  perceive  any  reason  why  it  should 
be.  The  doctrine  of  the  case  was  that  the  sole  object 
of  the  giving  to  and  acceptance  by  the  guest  of  the  key 
of  his  chamber  (there  being  no  attendant  circumstancea 
to  show  a  different  one),  was  to  enable  him  to  secure 
privacy  at  his  pleasure ;  that  the  entrance  of  thieves  or 
suspicious  characters  into  the  inn  without  the  know- 
ledge or  consent  of  the  innkeeper,  was  to  be  provided 
against  by  the  outer  door,  which  was  under  the  oara 
and  control  of  the  innkeeper,  and  which  it  was  his  duty 
Bfi  to  keep  as  to  prevent  suph  entrance ;  while  as  to 
those  guests  who  obtained  entrance  with  the  knowledge 
and  consent  of  the  innt^eeper,  as  well  as  to  the  servants, 
it  was  his  duty  to  see  that  they  were  not  thieves  or 
suspicious  characters,  an4  if  he  entertained  doubts  as 
to  their  character,  to  take  proper  precautionary  measures 
to  preserve  his  other  guests  from  lo^s ;  and  that  guests 
had  a  right  to  rely  on  th^  faithful  performance  of  these 
duties  by  the  innkeeper,  and  to  believe  that  they  might 
repose  in  security  in  their  chambers,  with  unlocked 
doors,  and  that  no  necessity  existed  for  locking  the 
doors  except  for  the  purpose  of  sec^ring  privacy  when 
they  might  desire  it.  There  is  no  reason  to  be  derived 
from  the  present  state  of  society,  civilisation,  and  com- 
merce, why  the  doctrine  should  not  still  hold  good. 
The  only  reasQn  why  a  guest  should  be  held  guilty  of 
n^ligence  in  not  locking  his  door  is  that  it  is  easier  to 
rob  a  room  the  door  whereof  is  unlocked,  than  one  the 
door  of  which  is  locked.  This  reason  existed  at  the 
time  of  Cali/e's  case,  and  it  .b  no  more  apparent  to 
courts  and  guests  at  this  present  day  than  it  was  then." 

But,  truly,  the  common  law  liability  of  iniikeepeoi 
on  which  Chile's  case  is  the  leading  case,  originated  at 
a  time  when  your  Boniface  was  ordinarily  the  accom- 
plice of  cut-throats  and  highwaymen,  while  even  locking 
your  door  was  no  protection  against "  a  rat "  in  the  arras, 
or  the  entry  of  some  grim  cut-purse  through  a  secret 
panel  in  the  wainscot.    And  as  Willes,  J.,  observed  in 
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Oppenhem's  case,  Coke,  in  the  passage  already  quoted 
from  Calye^s  case,  "evidently  means  that  the  fact  that 
the  gaest  having  the  means  of  securing  his  door,  and 
n^lecting  to  avail  himself  of  them,  affords  the  inn- 
ke^er  no  excuse  by  way  of  plea  as  n^atter  of  law." 
"I  thought,"  said  Bowen,  J,,  in  Herbert's  case,  "that, 
if  it  was  any  authority,  it  had  long  been  Iplled  by  the 
ja(]^ment  of  Willes,  J.,  in  Oppenfieim's  case."    And 
certainly,  OppenhemCs  case  and  the  still  later  case  of 
Spice  V.  Bacon  (86  L.  T.  N.  S.  896)  are  distinct 
authorities  establishing  that,  while  there  is  no  absolute 
duty  or  oblieatjon  on  a  guest  to  look  or  bolt  his  door, 
and  his  omisSon  so  to  do  is  not  per  ae  negligence,  it  is 
sn  element  to  be  oonridered  by  the  jury  with  other 
facts  which  might  be  proved,  and  which  taken  together 
might  amount  to  negligence.   In  accordance  with  this  is, 
also,  the  American  case  of  Bohler  v.  Owens  (60  Ga.  1 85)  ; 
snd  why  such  questions  should  be  treated  as  questions 
of  fkct  is  well  shown  in  Burgess  y.  Clements  (4  M.  &  8. 
811),  where  we  find  Lord  Ellenborough  saying;   "I 
agree  that  if  an  innkeeper  gives  the  key  of  his  chamber 
to  lus  guest,  tlus  will  not  dispense  with  his  own  care, 
,or  discharge  him  from  his  general  responsibility  as 
innkeeper.    But  if  there  be  evidence  that  the  guest 
accepted  the  key,  and  took  on  himself  the  care  of  the 
goods,  surely  it  is  for  the  jury  to  determine  whether 
ihaa  evidence  of  his  reo^ving  the  key  proves  that  lie 
did  it  ammo  matodiendi,  and  with  a  purpose  of  exempt- 
ing the  innkeeper,  or  whether  he  tOoK  it  merely  because 
the  landlord  forced  it  on  him,  or  for  the  sake  of 
Securing  greater  privacy,  in  order  to  prevent  persons 
from  intruding  themselves  into  his  room,"    And  see 
CashiU  V.  Wright,  2  E.  &  B.  891 ;  Amiistead  v.  FTtZie, 
17  Ad.  &  E.  261 ;  Jones  y.  Jackson,  29  L.  T.  N.  S.  399. 
But,  as  Montagne  Smith,  J.,  said  in  OpptuMnCa  case: 
"The  law  in  CeUyt's  oate  may  remain  untouched.    But 
the  fact  of  the  guest  having  the  means  of  securing 
himself,  and  choosing  not  to  use  them,  is  one  which, 
with  the  other  circumstances  of  the  case,  should  be  left 
to  the  jury.     The  weight  of  it  must,  of  course,  depend 
upon  tne  statte  of  society  at  t^e  time  and  place.    What 
would  be  prudent  in  a  small  hotel,  in  a  small  town, 
might  be  the  extreme  of  imprudence  in  a  large  city 
like  Bristol,  where  probably  three  hundred  bedrooms 
are  occupied  by  people  of  all  sorts."   For  those  reasons, 
we  oursdves  are  quite  of  the  opinion  arrived  at  in 
Herbert  t.  MarhaeU — that  it  cannot  be  laid  down  as  a 
proposition  of  law  that  leaving  the  door  unbolted  is 
not  evidence  of  negligence,  but  each  case  mnst  depend 
on  its  own  circumstances,  and  not  bolting  the  door 
is  one  of  those  circumstances  ;  and  that  here,  even  if 
leaving  the  door  unbolted  was  not  in  itself  sufficient 
evidence  of  negligence  to  be  left  to  the  jury,  there 
were  other  circumstances  which,  coupled  with  tt,  wovild 
be  sufficient.    Nor  is  it  to  be  regretted  M,  apart  from 
26  &  27  Vic.,  0.  41,  this  case  should  give  a  lesson  to 
any  future  guest  "  who  forgot  to  bar  the  door,  O." 


THE  BLOOE  IN  lOS  IBISH  I^&ND  COnBT& 

ICr.  0.  Balei^  Chichester  writes  as  follows  to  Th» 
Timet : — 

"  Sir,— The  avenoes  of  the  Land  Gonrta  in  Ireland 
are  blocked,  and  danger  and  general  inoonvenieuoe  are 
rasalting  to  the  country  at  large,  and  to  those  who, 
whether  they  approve  or  disapprove  the  Aot,  are  or 
will  be  affected  1^  its  operation.  This  blocking  arises 
out  of  a  simple  cause,  which  is  capable  of  easy  and 
immediate  remedy.    That  cause  is  the  absence  of  fixed 

frinoiples  of  assessment  made  known  to  and  approved 
y  the  public 

"  The  fixing  of  '  fair  rent*  is  a  problem  the  solution 
of  which  is  merely  impossible,  and  happily  our  business 
tan  be  carried  on  without  solving  it. 


"  Thus  let  the  oonrbs  record  in  the  case  of  each  farm 
submitted  to  their  jurisdiction  (1)  What  is  the  gross 
value  which  can  be  extracted  from  it  by  the  system  of 
tillage  or  management  approved  in  the  district;  (2) 
What  should  be  the  coat  of  production ;  (3)  How  much 
of  the  net  results  they  adjadga  to  be  paid  as  interest  oa 
improvements ;  (4)  What  proportion  of  the  balance  they 
adjudge  to  the  landlord  as  rent. 

"  By  suoh  a  system  there  would  result  the  following 
advantages :— (a)  Laadlord  and  tenant  wonld  know  pre- 
cisely what  endenee  to  bring  forward ;  (i)  They  would 
have  data  to  go  upon  enabling  them  to  settle  their  oases 
out  of  court;  (e)  Principles  wonld  bo  laid  down  and 
applied,  and  their  aoqndnesa  and  the  method  of  their 
aopUoation  oould,  it  neoessary,  be  appealed  anoinst  to 
tiie  final  court  of  appeal,  yriiioh  is  Parliament;  (d)  The 
capacity  or  the  inoapooity  of  ths  odmiaiatawtocs  of  the 
law  wsald  bsoome  maiufeat, 

"  There  is  not,  and  probably  never  will  be,  a  oensensns 
of  opinion  as  to  1^  merits,  justioe,  or  policy  of  the 
Land  Acts  of  1870  and  1881,  but  oonfidenoe  will  in 
some  measure  return  if  these  Acts  are  administered 
equably,  according  to  principles  which,  whether  ap- 
proved or  not  by  those  ooncemed,  ore  wideMtood  by 
them.  .       _,. ,    . 

•<  Now,  to  attempt  to  settle  matters  out  of  oonrt  m,  in 
my  opinion,  a  most  impradent  act,  lor  the  simpte  reason 
that  we  do  not  know  on  what  prinoiples  the  rents,  Ac, 
are  being  dee^t  with.  I  have  some  experience  in  land 
matters  as  landlord  and  tenant,  and  also  as  agent  in  » 
small  way  both  In  Bngland  and  in  Ireland." 


THE  CM)VBBNMENX  AND  THE  LAWD  ACT. 

An  o^olal  return  fs  being  prepared  *»  Parliament 
showing  the  results  of  the  working  of  the  Land  Act  m 
relation  to  rent  oases  from  the  first  sltAings  of  the  Sub- 
Commissions  up  to  the  a»th  of  Jasoary^  The  retnra 
will  supply  statistios  ofthe  oambar  (rf  rent  oases  decided 
in  each  piovinoe  and  oounty,  with  details  of  the  dates 
of  the  decisions,  the  Sub.OommissioDers  who  adjudi- 
cated, the  area,  the  valuation,  the  old  rent  and  the  new 
rent  of  each  holding.  A  convenient  summary  is  also  a 
feature  of  the  document,  which  will  be  one  of  mnoh 
interest  and  -value. 


THE  CONVEYANCINa  AND  LAW  OF  PROPERTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  BXOLUDED,— in. 

(flmUimedflrompagt  IS,  aB(&) 

if^irtgages. 
In  onr  arliole  last  week  wo  advised  that,  in  an  or- 
dinary mortgage  of  land  between  two  persons  (o)  seo- 
tfon  18  should  be  excluded  so  far  as  it  giyes  leasing 
powers  to  the  mortgagor  and  his  snbseqoMit  mort- 
gagees, (b)  power  of  sole  might  bs  omitted;  but  that 
where  the  entiN  estate  and  interest  of  the  mortgagor 
does  not  pass  by  the  mortgage,  as  in  charges,  and  in 
mortgages  of  leasehcrids  by  dsmisa,  some  snpplementory 
provision  is  needfnl  to  suable  the  pnmhassr,  when  the 
power  of  sale  is  put  into  force,  to  obtain  the  entire 
estate  and  interest,  (e)  insnranoe  provisions  might  be 
omitted,  except  a  statement  of  the  sum  in  which  it  is 
Intended  the  mortgagee  should  have  powoc  to  insure, 
unless  it  Is  desired  thot  the  mortgagor  should  icsnre, 
when  the  nsual  covenant  must  be  inserted,  (cQ  provi- 
sieos  as  to  teoeivor  should  be  omitted.  We  may  add 
that  («)  the  mortgagor  may  oonvoy  as  "beneflolal 
ownor,"  and  then  the  oovaaonts  for  title  may  be  omit- 
ted in  relianoe  on  the  oeveaants  (c)  whioh  will  be  im- 
plied by  aeot,  T.  Bat  the  exaot  phrase  "bensfloial 
owner"  mast  be  used.  Bat  thongh  we  advise  this  re- 
liance on  sect.  7  in  an  ordinary  case  of  mortgage  of 
freehold  land  between  two  persons,  there  are  several 
exceptions  which  we  mnst  discuss  in  detail.  Also  (/) 
the  "general  words"  and  <•  aU estate  doaM "  may,  in 
general,  be  omitted  in  reUonoB  on  sests.  6,  68.  For 
nmarfcs  on  those  sections,  in  ooMMcion  with  oonvsy- 
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aaoea  on  sale,  Bee  Actiole  I.,  La*i  T'unu,  Jan.  7,  page 
167. 

U  deaired,  the  worda  "  in  fee  simple  "  may  he  sab- 
■titnted  under  seat.  51  for  the  asnal  wordi  of  limitation 
ia  mortgages  of  the  fee  simple,  bnt  except  in  statutory 
mortgages,  where  it  is  desirable  to  follow  the  forms  in 
Bohedole  HL,  there  oan  be  little  advantage  in  altering 
the  old  forms.    Bee  Article  L,  vhi  rap. 

The  praotioal  result  of  the  above  suggestions,  if 
oanied  out,  will  be  a  very  eonsiderable  rednotion  in  the 
toagth  of  most  mortgagee  wlttioat  any  loss  of  efSeieooyi 

Mortgagt  qf  LtiuAold*  by  AulgrMmtt. 
Here  tk«  Aet  may  in  general  be  relied  upon  in  the 
■ame  way  as  in  mortgagee  of  fraeboldsi  The  eovenants 
implied  by  nse  of  the  phrase  "  benafioial  owner  "  will 
inolade  ooveoant  (D^)  in  aeot.  7  a«  well  as  covenant  (C.) 
Where,  however,  there  is  a  restraint  on  alianatioo  with> 
oafe  consent  it  wUl  sometimaB  be  well  to  exolade  ot 
farther  modify  aeot.  18(  and  to  modify  power  Of  sale. 
See  Article  IL,  Lan  Tim*»,  page  186. 

ifortgage  of  Letutholda  hjf  Dtmite. 
We  have  already  spoken  in  this  artiole  of  the  need  (A 
•  aopplement  to  the  power  of  sale.    The  remarks  aa  to 
cases  of  reatraint  on  alienation  in  the  preceding  para^ 

ah  ap^y  hece  also.    For  form  of  mortgage  ot  leaae^ 
a  by  demise,  see  Wolst.  &  T<.168i 

UoHgage  of  Chattdi. 

The  leaaing  section  (sect.  IS)  does  not  apply  to  bills 
of  Bale,  bnt  sect.  19  does,  so  far  aa  it  relatea  to  power  of 
■ale,  insoranoe,  and  apparently  to  appointment  of  re- 
ceiver. However,  as  a  general  rule,  it  will  be  neoesaary 
aithar  to  inotoda  in  billa  of  sale  the  nanal  provlaiona,  ot 
at  least  largely  to  anpplement  the  statute. 

There  most  gsneridly  be  added  power  to  mortgagee 
to  take  posseaaion  on  defaolt,  oovenauts  by  the  xaort.^ 
gagor  not  to  remove  the  property,  to  keep  up  its  value, 
to  permit  mortgagee  to  enter  to  view ;  and  often  other 
proiriaions  wiU  be  necMsaiy. 

The  power  of  aate  cannot  aooording  to  this  Aot<  be 
•xeroiaed  nnleaa  aome  one  of  the  eventa  mentioned  in 
sect  20  has  happened.  And  it  woald  aeem  in  addition 
that  the  mortgage  money  must  have  become  due.  For 
aeot.  19  (1,  i.)  only  gives  the  power  "  when  the  mort- 
gage money  haa  become  due,  and  seot.  20  limits,  bnt 
does  not  extend,  this  power. 

In  a  precedent  of  a  bill  of  sale  now  before  ns  (Wilson, 
Snd  edit.,  p.  91),  we  find  the  money  ia  made  payable  on 
demand.  And,  instead  of  the  three  months' notice  after 
default,  required  by  the  statnte  before  the  power  of  sale 
oan  be  put  in  forcey  we  ted  forty-eight  hours ;  and  in- 
stead of  two  months'  arreara  of  interest,  as  required  by 
the  Act,  we  find  foortesa  days ;  while  in  Mr.-  Wilson's 
form  a  breach  of  covenant  1^  the  mortgagor  gives  an 
immediate  power  of  sale  in  cases  where,  nnder  the  Act, 
it  wonld  seem  no  power  ot  sale  woold  arise  unless  there 
was  also  detsnlt  in  payment  of  the  mortgage  money : 
■ee  aacta.  19  <1),  90.  Hence,  either  the  common  power 
of  aale  ahoold  be  inserted,  or  the  power  of  sale  in  sects. 
19;  20,  greatly  modified.  It  the  latter  conrse  is  adopted 
it  will  often  be  foaud  oonvanient  to  rely  on  aeot.  67, 
which  contains  provisions  as  to  the  snffloienoy  of 
notioea ;  bnt  care  mnst  be  taken  lest,  in  the  process  of 
modification,  that  asotion  shonld  become  inapplicable. 
Bat  the  addition  of  a  few  words  will  easily  prevent  thia 
For  forms  of  bills  of  sale,  see  Wilson;  Redman  and 
Lyon;  Wilkinson,  B38;  Oreenwood,  180;  also  David. 
Srd  edit,  ToL  ii.,  1U8. 

It  win  ba  neeesaaiy  to  insert  covenant  for  insurance 

Sr  the  mortgagor,  if  it  la  desired  that  he  shall  insure ; 
,  howaivor,  this  ia  not  widted,  a  anm  shonld  be  stated 
in  which  tha  nortgsgsa  Okay  inaoxe.  See  above  in  this 
•rtida. 

The  power  to  appoint  a  zeeaiver  will  not  be  of  muoh 
nse  to  the  mortgagea,  bat  it  shonld  not  be  excluded.  A 
receiver  appointed  nnder  this  asction  will  not  take  the 
goods  ontot  the  "  ordar  and  disposition  "  of  the  mort- 
gagor, sect.  24  p),  hot  this  is  ot  no  oonaeqoenoe  it  the 


bill  of  sale  is  properly  registered  (il  &  42  Yict.,  o.  31, 
s.  20).  As  to  effect  of  posseaaion  of  receiver  appointed 
by  tne  court  in  case  of  nnregistered  bill  of  sale,  see 
Tajflor  V.  EchaHey  (36  L.  T.  Hep.  N.  S.  442,  L.  Bep, 
6  Ch;  Div.  740),  and  Wilson,  39^  58. 

A  general  desoription  of  the  property  comprised  in 
the  bill  of  sale  will  be  inserted  as  usual.  Of  course, 
seot.  6  does  not  apply.  The  estate  clause  may  be  omit- 
ted (a.  63). 

The  usual  oovenants  (or  title  shonld  be  inserted. 
The  Covenants  ot  sect.'?  do  not  inclnde  a  covenant  to 
enable  the  mortgagee  to  obtain  posseaaion  (Wilaon,  95 ; 
David,  ii.  1136) ;  and  queationa  may  arise  as  to  their 
application  to  chattels. 

(.Ttfecmtbuui.) 


IMPUED  CONTRACTS  AS  TO  CHATTKLS. 

It  so  happened  that  towards  the  end  of  his  career  on 
the  bench,  Iiord  Jnatice  Bramwell  was  called  upon  to 
differ  more  than  once  from  the  opinion  of  the  majority 
of  his  colleagues.  In  the  case  of  ^oKmon  v.  Raylton, 
recently  commepted  upon,  the  learned  Lord  Justice  was 
unable  to  agree  with  the  opinion  of  the  majority,  tliat 
the  maker  of  goods  who  sells  them  agrees  by  implication 
to  supply  goods  of  his  own  making — a  disagreement 
with  which  we  ventured  to  express  sympathy.  Only  a 
day  or  two  after  that  case  was  decided,  another  knotty 
point  of  implied  oontraot  came  before  the  Lords 
Jastioes  in  the  case  of  Sobertton  v.  i%e  Anuaon  Ttig  and 
Lighterage  Company,  reported  in  the  January  number  ot 
the  Law  Journal  Reparlt.  On  this  occasion  the  Lords 
Justices  were  divided  into  the  same  two  camps,  but 
under  banners  precisely  reversed,  Lords  Jastices  Brett 
and  Cotton  were  for  "  no  implied  oontraot,"  while  Lord 
Justice  Bramwell  on  this  occasion  was  for  implying  a 
oontraot; 

The  question  arostf  opoa  a  maritime  agreement  of 
very  unusual  form.  The  defendants,  a  tog  and  lighter 
company,  whose  scene  of  operations  seems  to  hare 
been  the  river  Amaaon,  wanted  to  send  ont  a  flotilla, 
composed  of  a  steam-tug  and  bargaa,  to  South  America; 
and,  instead  of  manning  it  for  themselves,  entered  into 
an  agreement  with  the  plaintifF  tor  the  purpose.  By 
this  agreement  the  plaintiff  oontraoted  "  to  take  steam- 
tng,  towing  six  aailing  barges,  from  Hull,  and  one 
small  steamer  from  the  Downs,  the  latter  named  to 
assist  when  required,  to  Para,  Brazils,"  for  £1,020.  The 
plaintiff  was  to  find  officers,  men,  stores,  and  charts, 
and  to  provide  for  the  men  ooming  home  again. 
Neither  the  steam-tng  nor  the  small  steamer  were 
nsbmed  in  the  contract ;  bnt  it  was  admitted  that  the 
Btaam-tng  intended  was  the  Yilla  Bella,  and  the  small 
steamer,  the  Galopin.  The  plaintiff  does  not  appear  to 
have  provided  the  masters  for  the  tugs,  as,  on  reaching 
the  Bay  ot  Biscay,  the  Captain  of  the  Qalopin,  who  waa 
employed  by  the  company,  took  independent  action, 
and  deserted  the  expedition  during  rongh  weather. 
Lord  Coleridge,  who  tried  the  case,  and  all  the  Lords 
Justices,  were  ot  opinion  that  this  conduct  was  nn- 
justiflable  ;  and  that,  as  the  contract  provided  tor  the 
Oalopin  to  assist,  the  plaintiff  waa  enntled  to  duaagea 
if  he  oonld  prove  any.  The  real  diffionltv  arose  out  ot 
the  legal  effect  of  the  behavionr  of  the  Villa  Bella.  It 
aeems  that  she  tnrnad  oat  a  varitaUe  "  slug  "  by  reason 
of  having  been  ke|>t  dnriag  the  winter  snnk  in  the 
water,  and  her  engines  and  ooilera  being  out  of  repair. 
The  tacts,  however,  tending  to  give  her  this  un- 
expeditiona  character,  were  unknown  to  the  company, 
who  seem  to  have  bought  her  recently.  The  conse- 
qaenoe  of  the  want  of  condition  of  the  tug  waa  said  to 
be  tiiat  the  voyage  took  six^  days  longer  than  it 
should;  and  the  plaintiff  asked  for  damages,  to  the 
extent  of  £1,200,  for  lostf  of  profit.  Lord  Coleridge 
gave  judgment  for  the  plaintiff,  leaving  the  damages  to 
be  settled  by  arbitration.  This  judgment  has  now  been 
overruled ;  bnt,  aa  one  of  the  inconveniences  of  the 
system  of  judges  of  appeal  sitting  also  aa  judges  ot 
first  instance,  it  has  been  overruled  by  two  judges,  aa 
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against  two  other  jadges,  tbetDBelves  perBon&Uy  of 
eqaai  authority.  AU  the  Jadges  agree  that  the  contract 
niDst  be  taken  to  have  beeo  made  with  refersnoe  to  a 
Bpeoiflc  ship.  Little  difficnlty  pdeaentB  itself  oh  tfai* 
head.  The  writing  was  perfeotly  oonsistent  with  a 
speclflo  ship  bting  intiended,  and  eridenoe  is  admissible 
to  supplement  a  written  agreement  to  the  extent  of 
Bhowlng  the  sabject-matter  of  the  oohtrkot.  B&d  the 
ooDtraot  not  related  to  a  specific  ship,  an  even  more 
important  qneation  wonld  have  arisen— viz.,  whether 
the  term  implied  in  bailments  and  contracts  of  sale,  the 
Bubjeot-matter  of  which  is  nnascertained,  that  the 
thing  Bapplied  Mball  be  reasonably  fit  for  the  porpose, 
is  implied  also  in  the  case  not  of  e  bayer  or  hirer  of  the 
thing  in  qaestion,  bat  of  a  person  who  undertakes  to 
do  something  for  the  owner  with  it.  Lord  Jastioe 
Brett  appears  to  think  that  the  analogy  between  the 
present  casb  and  that  of  a  hirer  is  petfeoti  while  Lord 
Jostioe  Cotton  denies  the  application  of  the  analogy. 
Lord  Justice  Bramwell  admits  the  analogy ;  but  is  of 
opinion  that  the  law,  both  in  the  prdsent  case  and  in 
the  case  to  which  it  is  an&Iogous,  raises  an  implied 
contract  of  reason&ble  fitness  for  the  required  purpose, 
whether  the  chattel  is  ascertained  or  not. 

Lord  Justice  Bramwell,  in  fact,  believes  that  the 
same  reasoning,  requiring  the  contractor  to  supply  the 
chattel  in  a  state  as  fit  for  the  purpose  as  care  and  skill 
can  Biake  it,  applies  equally  to  the  case  where  the 
chattel  is  specific  and  where  it  is  not.  As  for  authority, 
be  says  he  is  forced  to  rely  mainly  on  the  dictitm  of 
Lord  Abinger  in  Smith  v.  Marrable,  13  Law  J.  Bep. 
Exch.  223:  "No  authorities  are  wanted;  the  case  is 
one  which  common  sense  alone  enables  ub  to  decide." 
He  also  claims  Story  as  disbelieving  in  the  distinction. 
The  learned  Lord  Justice,  in  fact,  does  not  argue  out 
the  matter  in  his  usual  searohing  way.  He  relies 
mainly  on  his  instincts  and  a  iftdneUa  ad  abturdum.  He 
puts  the  case  of  the  ship  l>eina  without  a  rudder,  and 
Buggests  that  a  ship  is  not  it  snip  without  a  rudder — a 
BUggestion  which  it  is  difficult  to  acbept.  He  puts  the 
case  of  a  coppered  ship  some  of  the  copper  bf  which 
was  ofF,  or  of  a  ship  which  had  a  large  hole  in  the  deck, 
or  no  covering  in  the  hatchway.  The  inference  intended 
to  be  drawn  from  these  illustrations  is  doUbtlesS  that,  if 
we  are  to  imply  or  not  to  imply  tenns  in  the  contract 
according  to  the  deduction  to  be  made  from  the  facts  as 
thepr  present  themselves  to  the  parties,  it  makes  no 
diCrarence  whether  the  thing  in  'question  is  specific  or 
unascertained.  The  person  who  is  to  ha  put  in  posses- 
Bion  of  the  chattel  expects  it  to  be  realionably  fit  for  the 
intended  possessor,  ahd  the  owner  knows  that  this  is 
his  expeotataon.  II  both  parties  have  seen  the  chattel, 
they  may  be  expected  tio  contract  in  reference  to  it  as  it  is, 
and  must  be  held  disentitled  afterwards  to  complain  of 
defects  which  they  knew.  Bnt  does  not  this  reasoning 
leave  out  bf  consideration  a  very  important  principle  of 
English  law  express^  in  the  maxim  Caveat  empldrl 
This  principle  belongs,  to  a  large  extent,  to  the  class  of 
positive  laws.  It  is  not  only  that  the  bnyer  or  the  hirer 
usually  does  have  a  sharp  eye  t6  the  defects  of  what 
he  is  buying  or  hiring,  and  therefore  it  is  reasonable  to 
BupiMse  that  the  seller  assumed  that  his  eyes  were 
open ;  bnt  that,  as  a  matter  of  policy,  the  bnyer  bnght 
to  be  forced  to  look  after  bis  own  ibterests  at  the  time, 
or  suffer  for  it  afterwards.  Qaestions  of  the  kind  raised 
in  Sobertmn  v.  The  Amazon  Tug  Company  depend  not 
merely  on  the  result  to  be  logically  collected  from  what 
the  parties  have  done,  but  must  also  be  decided  with 
reference  to  what  the  law  thinks  that  they  ought  to 
have  done.  Mr.  Bobertson  ought  to  have  tried  the 
speed  of  the  tug,  and  seen  to  the  engines  and  boilers. 
When  be  quoted,  »  price  for  taking  the  ship  and  its 
convoy  across  the  Atlantic  without  doing  so,  did  he  not 
take  his  chance  ?  This  is  one  of  the  many  conceivable 
Bnggeations  of  common  sense,  which  Lord  Justice  Bram- 
well admits  takes  a  very  different  shape  in  different 
persons.  When  the  chattel  in  question  is  unascer- 
tained, the  intended  buyer  or  hirer  has,  of  course,  do 
opportunity  of  testing  what  be  is  to  have,  and  therefore 
on  implied  obligation  arises.    We  are  iuoUned  to  think 


that  it  will  be  with  this  sort  ol  reflection  in  their 
minds  that  moat  lawyers  will  rise  from  the  perusal  of 
the  differing  judgments  in  this  <iaae.~LAu>  /oumal. 


THE  SLAJ^DEB  OF  A  FEBSON  IN  flIS 

GALLINa. 

(CM<(lHMa/>w)»  JM«H  so,  aiU.) 

As  to  oases  L,  It.,  and  m.,  it  is  obviona  that  insol- 
vency is  necessarily  connected  with  trade.  If  a  man 
cannot  pay  his  private  debts,  he  cannot  pay  his  mer- 
cantile debtd.  The  damage  is  the  same  in  either  case, 
for  if  a  merchant  be  incapable  of  paying  all  his  debts, 
whether  in  or  out  of  the  trad^  his  mercantile  credit, 
which  depends  on  his  general  solvency,  must  be  injured. 
And  60  of  case  IV.  The  words  addressed  to  an  em> 
pleyer,  in  regard  to  his  clerk,  could  properly  be  under* 
Btood  as  relating  to  him  in  the  capacity  of  clerk  alone. 
"  The  idea,"  as  said  in  the  opinion,  "  that  a  man  may 
speak  to  a  merchant  about  the  dishonbsty  of  one  em- 
ployed by  him,  and  be  able  to  separate  the  charge  of 
dishonesty  from  bis  acts  as  clerk,  and  place  them  upon 
the  individual  only  in  his  private  relatione,  is  delasive." 

ILLCBTBATION. 

(ft)  J.  waa  s  Boperintendedt  of  police  B.  said  of 
him :  "He  has  been  guilty  of  boiidnct  unfit  for  publi- 
cation,"  but  not  that  it  was  in  the  course  of  his  office. 
Beld,  not  actionable.' 

BuiJi  Vn. — It  M  actionaile  to  impute  (a)  igncfrakee  w&er« 
learning  and  ikill  are  rtquiate,  or  {h)  diihoneUy  lehere  inte- 
grity ii  inditpeniable,  or  (c)  invnaraXity  where  morality  i*  ab- 
$olutely  required,  or  (d)  the  absence  of  amy  other  qual^eatiom 
vihick  are  necttiary  to  the  protecution  <tf  a  pArticular  jiro/ei- 
lion  or  calUng. 

ILLUBTBATIONB. 

(a)  L  T.  was  an  apothecary,  and  A.  said  of  him : 
"  It  is  a  world  of  blood  he  has  to  answer  for  in  this 
town ;  through  his  ignorance  he  did  kill  a  woman  and 
two  children  at  S. ;  he  has  killed  his  patients  with 
physic"  Beld,  actionable.*  H.  C.  was  a  physician,, 
and  H.  said  of  him  :  "  Thou  ai:t  a  drunken  fool,  and  an 
ass;  thou  wert  never  a  scholar,  and  art  not  worthy 
to  speak  to  a  Bobolar,  and  that  I  will  prove  and 
justify."  Seld,  actionable.*  III.  B.  was  a  midwife. 
W.  said  of  her:  "She  ia  an  ignorant  woman,  and  of 
small  practice,  and  very  unfortunate  in  her  way.  There 
are  few  that  she  goes  to  but  lie  desperately  ill,  or  die 
nnder  her  hands."  ffeld,  actionable.^  lY.  S.  was  a 
gargeoui  and  D.  sedd  of  him :  "  I  wonder  you  had  him 
to  attend  you.  Do  you  know  him  ?  There  have  been 
many  inquests  bad  upon  the  persons  who  have  died  be- 
cause he  attended  them."  Beld,  actionable.*  V.  J. 
was  a  physician,  and  B;  said  of  him  :  "  He  killed  the 
child  by  giving  it  too  much  calomel."  Beld,  actionable.* 
VL  I>.  was  an  attorney.  B.  said  of  him:  "What I 
does  he  pretend  to  be  a  lawyer  ?  He  is  no  more  a  lawyer 
than  the  devil."  ^eld,  actionable.'  VII.  P.  waa  a 
barrister,  and  J.  eaid  of  him :  "  He  is  a  dunce,  and  will 
get  little  by  the  law."  Beld,  actionable.*  YQI.  A.  was  a 
schoolmaster,  and  B.  said  of  him  :  "  Put  not  your  son 
to  hfm ;  for  he  will  come  away  as  very  a  dunce  as  be 
went."  Beld,  actionable.'  IX.  R.  said  of  F.,  who  was 
a  mason  :  '*  He  is  no  mechanic ;  he  cannot  make  a 
good  wall,  or  do  a  good  job  of  plastering;  he  is  no 
workman ;  he  is  a  botch."    Beld,  actionable.'* 

Cases  I.,  m.,  and  Y.  impute  professional  incapacity 
to  a  most  alarming  degree.  Of  case  II.  it  was  said  by 
Chief  Justice  Oibson,  of  Pennsylvania,   in  1837,  that 

(1)  Jame4  T.  Brook,  8  Q.  B.  7  (18«). 
(3)  rultfT.  Aletirln,  U  Hod.  221  OnO). 

(3)  CandrtrT. /r<;Mey,  era.  Car.  n>anS>  ;••«■<••*  iMtKOlMnby  4 
TtUty't  Com,  Godb.  441. 

(4)  W/iarlon  t.  Broot,  I  Vent,  n  (1«6»). 

(5)  SouOtee  r.  Dmny,  1  Ex.  196  (1847). 

(6)  Johnion  r.  Roberlion,  8  Port.  486  (1839). 

(7)  Dot  T.  Butter,  3  WtU.  t9  (1770>. 

(8)  Ptard  T.  Jotia,  Cro.  Car  SH  (leU). 
(8)   Walton  T.  Yandcrlalh.  Het.  67  (iaO»). 

(10>  fUtgeraU  t.  ReitfiM,  11  Barb.  484  (ISCt). 
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rnlas  that  are  the  growth  of  a  ooantry  in  wbieh  oolls- 
siate  testimoDi&ls  are  the  only  passports  to  profMsional 
nuns  ate  nnsaitable  to  the  habits  of  a  people  among 
whom  protesaiDDal  inatmotion  in  oolleges  and  naiver- 
•ities  was  not  originally  attainable  i  and  the  learned 
judge  was  not  disposed  to  follow  it  as  a  precedent  suit- 
able to  the  place  and  time  in  which  he  spoke.  The 
words  in  oase  lY.  obviously  imported  that  H;  was  so 
deficient  of  skill  and  care — skill  and  oate  being  certainly 
required  of  a  sargeon— as  that  he  had.  either  caused 
the  death  of  his  patientsi  or  that  coroner's  Inquests  bad 
been  held  in  which  the  inquiry  had  been  whether  be 
bad  not  been  the  cause  of  the  death  of  many  persons. 
In  oase  VL  thb  imputation  of  a  lank  of  qualification  for 
his  profession  seems  sufficiently  clear.  As  quaintly 
■aid  in  the  opinion  of  the  conrt :  "  To  say  of  an 
attorney  he  is  no  lawyer  is  a  great  reflection  upon  bim, 
and  means  that  he  does  not  understand  his  business ; 
besides,  an  attorney  must  have  a  competent  knowledge 
of  the  law,  Or  he  oannpt  draw  a  oommon  writ  or 
declaration.  And,  per  Tates,  Justice,  the  words  are 
•s  0reat  a  slander  upon  the  plaiutiff,  and  as  injurioua 
to  him,  as  any  words  possibly  can  be;"  It  was  argued, 
in  Case  VIL,  that  "  duuce"  was  commonly  spoken  of 
one  wbo  was  dull  and  heavy  of  wit ;  that  one  so  described 
might  not  lie  as  qaiok  and  ready  as  others,  yet  nyight 
have  a  more  deliberate  and  solid  judgment ;  but  all  the 
court  thought  that  a  "duDoe"  was  a  person  of  dull 
eapaoity  and  apprehension,  not  fit  to  be  a  lawyer. 
Case  Yin  ia  dear,  and  Case  IX;  shows  that  the  law 
recognizes  no  distinction  between  a  learned  profession 
and  a  meohanical  trade  in  which  skill  is  required, 
except  in  the  nature,  of  the  words  necessary  to  render 
the  slander  actionable. 

nJiDBIBATtONB. 

(i)  L  G.  was  a  butcher.  L.  said  of  him :  He  nses 
false  weights."  Hela,  actionable.*  II.  B.  was  a  mer- 
chant, and  B.  said  of  him :  "  He  keeps  false  books, 
and  I  can  prove  it."  Bdd,  aotiooable.*  in.  T.  was  a 
oom-Tendor.  J.  said  of  him :  "  Ton  are  a  rogue  and  a 
swindling  rascal ;  you  delivered  me  100  bushels  of  oats 
woran  by  6d.  a  bushel  than  I  bargained  for."  ffeld, 
actionable.*  IV.  F.  was  B'.'s  gamekeeper.  N,  said 
of  him :  "  It  is  no  wonder  that  we  did  not  find  any 
foxes  in  B.'s  wood,  beoanse  F.  trapped  them."  Stld, 
actionable.*  V.  R.  was  an  attorney.  C.  said  of  him: 
**  He  is  a  oheat."  ffeld,  actionable.'  VI.  0.  was  an 
attorney.  D.  said  of  him  :  "0  is  a  man  not  to  be 
trusted  in  his  bnsineas  as  an  attorney.  He  will  take 
fees  on  both  sides."  Sdd,  actionable.*  Vll.  G.  was 
an  attorney,  and  B.  said  of  him :  "  He  discloses  his 
olients'  secrets."  Beld,  aotionable.' 
{Ta  b«  continued,) 

Ths  Sono  or  BoLAND.^Hiss  Agnes  Iiambert  oon- 
tribntea  to  the  current  number  of  The  Nineteenth  Century 
an  article  on  the  translation  of  the  "Song  of  Boland," 
recently  made  by  Ilr.  Justice  O'Hagan,  which  gave 
the  Bnglish-spe^ing  world  an  opportunity  of  making 
acquaintance  with  the  romantic  French  lay  to  whioh 
Miss  Lambert  emphatically  gives  the  title  of  "the 
oldest  Christian  epic."  She  complains  that  while  any 
schoolboy  oan  stand  a  fair  examination  in  the  Homeric 
•pics,  the  knowledge  of  even  the  welUread  as  to  the 
deeds  of  arms  of  Bonoesvalles  is  generally  in  the 
vaguest  possible  condition.  And  yet  it  is  to  be  noted 
that  two  pbrases,  "  the  blast  of  Bolandj"  and  ''  a 
Boland  for  au  Oliver,"  have  become  provert>s  in  £ng- 
lisb.  Miss  Lambert  traces  the  history  of  the  poem, 
describes  its  scope,  collates  the  old  French  with  Mr. 
Jnatice  O'Hagan's  version,  betraying  analytical  and 
eritioal  power  in  her  task,  bissides  a  variety  of  learning, 
which  must  put  maoy  a  maaonlioe  reader  to  shame. 

(1)  OH/Ulu  T.  latit,  U  L.  3.  Q.  B.  %a  (ISM), 
a)  Anehu  v.  Skhardt^  i  /ohn.  HP  (1809). 
(»>  noma*  T.  Jaekmm,  t  Biog.  104  (ISM). 

(4)  Am^w  1.  Stwcoml),  I.  K. «  Ex.  U7  <l««7). 

(5)  RrntH  T.  Cttaiuntgh,  3  fturr  <P«.),  187  (IMS), 
«)  (Mpmm  T.  Caot.i  Tvler,  4M  (1803). 

(7)  Oorr  T.  M<lni,  a  But.  416  (Utt). 


ADMISSION  OF  SOLIOITOBS. 

The  following  gentlemen  have  been  admitted  Solicitora 
of  tbe  Court  of  Judicature  : — 

lir.  Charles  H.  Monsarrat,  of  ii,  WeBtUnd-row,  l)nblin, 
son  of  Bev.  H.  Monsarrat,  M.A.,  of  St.  Thomas's  Par- 
sdnage,  Kendal,  Westmoreland,  Bngland ;  and  Mr.  Mont- 
gomery Archdale,  of  Wilton  Bank,  Kingstown,  in  the 
county  of  Dublin,  son  of  Bev.  H.  M  Arohd&le,  M.A.,  of 
sable  ^laoe. 

Taxt.BOOS  ADDBNDJu 

(OtiMmnd  from  page  ti,tmtt.) 

4t  Viet .  e.  IS,  t.  Ig. 

Tenenlenti  cbeupied  solely  for  trading  in  oiie  hottsb  &a< 

not  be  excladed  from  the  com()at»tlon  of  inbabited  hottae 

ddty  under  41  Vict.  o.  IS,  b.  13,  unless  they  are  stroctuaDj' 

divided  horn  the  rest  {Chapman  V.  Soyal  Semi  6/  Se«tlAn3, 

60  Law  J.  Rep.  tj.  B.  6j0). 

Order  XL,  Rule  1. 

lA^  and  PoitUeet  on  the  J'udicature  AH*  {Si'd  SditM),  140,^ 
Where    a    slander  pabUshed    abroad    prodooes    special 
damage  in  England,  a  writ  for  lervice  abroad  oaimot  iasue 
{Bree  V.  MaretcauXf  67S)~-C.  A. 

Order  II.,  SuU  8. 

Laly  and  Foulkei  on  the  Judicature  Actt  (3rd  Edition),  i$6. 
Where  the  eanse  of  action  arose  oh  tbe  same  day  as,  but 
before^  the  iirsaiag  of  the  writ,  tbe  aotion  is  well  broingfat 
{Clarhe  v.  BratUaugh,  £0  Law  J.  Bap.  Q.  B.  678). 

Slemeatary  SdueaHSm  AH,  ISTO  {83*34  Viek  c7S)ii,74, 
Attendance  without  fees  at  a  board  school  ia  not  a 
"  oaosing  to  attend  school "  Within  tbe  meaning  of  the  penal 
oUoses  of  the  Edacation  Acts  and  bye^Iaws  made  uterb- 
nnder  {Saundert  v.  Riehardion,  50  Law  J.  Bep.  M  0. 137). 
(To  be  conHnuti). 


OBITVAST. 

T.  B.  CLIFFE  LESLIE,  ESQ.,  Mi-D. 
Tbs  late  Thomas  Edward  Cliffa  Leslie,  Esq.,  LL-D., 
Professor  of  Jurisprudence  in  the  Qqeen's  Univsisity 
in  Ireland,  who  died  on  the  27tb  nit.,  at  his  reeideoc* 
in  tbe  Botanic  Avenue,  Belfast,  in  the  fifty-sixth  year 
of  his  age,  was  the  second  son  of  the  late  Bev.  Edward 
Leslie,  B.D.,  Bector  ot  Anuahilt,  county  Down,  formerly 
prebendary  and  treasorer  of  the  diocese  of  Dromore,  by 
his  marrisge  with  Margaret,  .daughter  of  the  Bev. 
Thomas  E;  Higginsoo,  of  Lisbum,  county  Antrim,  and 
a  cousin  of  Sir^hn  Leslie,  Bart.,  of  Qlatalough,  odonty 
Uonaghan,  late  M.F.  for  that  oounty.  Mr.  Leslie  Waa 
born  in  the  year  1826,  and  waa  educated  at  Trinity 
Collie,  Dublin,  where  he  beoame  a  scholar  in  1845,  ana 
took  his  Bachelor's  degree  in  1847.  He  was  oaliad  to 
the  Irish  Bar  in.  Easter  Term  1850,  and  was  shortly 
afterwards  appointed  Professor  of  Jurisprndenoe  sad 
Political  Economy  in  Queen's  dollege,  Belfast.  Since 
1871  he  had  also  been  Examiner  and  Professor  of 
Jurispradenoe  and  Politioai  Economy  in  the  Queen's 
University  in  Ireland,  ftoiii  which  University  he  received 
the  cautd  honorii  degree  of  Doctor  of  Laws.  Mr.  Leslie 
was  an  honorary  meniber  of  tbe  dool^t^  d'Eoonomie 
Politique  de  Paris,  and  the  anthor  of  "Essays  ia 
Folitioal  and  Moral  Philosophy.'* 


AFP0IHTMEHT8  AHD  PBOMOHOHS. 

NoTA  Bin.— Tnfonn*tlon  Intanded  for  pablicatlon  under  the  abora 
headinir  •hooM  reach  ns  not  later  than  Priday  moraing  la  atoll 
west  I M  pnbUostlan  is  otherwlM  delayed. 

Mr.  Edward  Greer,  sidioitor,  of  Moygannon,  Wamn* 
point.  Assistant  Land  Commissioner,  baa  been  appointed 
to  the  OommissiMi  of  the  Peace  for  the  Oounty  Itown. 


Digitized  by 


Google 


66 


THE  IRISH  LAW  TIMES.        [Fbr  11,  1882. 


BOOKS   EECEIVED. 

tkt  PhUotopky  of  AdMrtiting I  Itatta'i  morth  feading  and 
iHtaUji  eone9%ing  eoer^  pt'etent  and  future  Advertittr. 
By  HbhBt  Sell.  London :  Sell's  AdTertisiDg  Officaa, 
10,  Bolt-oooit,  Fleet-stiraet,  E.G.     1883. 

Vfa  have  maoh  pleaanre  in  acknowledging  the  receipt 
of  this  ezoellent  work,  wbiob  is  evidently  oom'piled  with 
great  cate.  It  contains  an  excellent  introdnotion  on 
the  art  of  advertising,  pointing  ont  the  necessity  for 
advertising,  how  to  prev«iit  the  aselesa  waste  of  time 
and  money  in  doing  sq,  the  advantaees  of  employing 
an  experienced  agent,  and  maoh  other  practical  and 
liommon-sease  advioe.  As  many  of  our  readers  have 
occasion  from  time  to  time  to  advertise  on  behalf  of 
their  dientSi  not  only  in  Ireland  bat  in  Qreat  Britain 
and  the  Oolonies,  we  oan  thoroagUly  recommend  to 
their  notice  this  osefnl  handbook  of  Ifr^  Bell — himself 
an  eminent  Advertising  Agent  in  lai^e  practice  in 
Jjoodon.  la  the  Appendix  there  is  a  selection  of  400 
ot  the  most  important  newspapers  pabUshed  In  the 
worldt 

3!*«  Life  and  Work  of  5fe  Paul.  By  F.  W.  FiailAB,  D.D., 
Canon  of  Westminster.  Illastrated.  Fart  L  Ijoadon  i 
Caasell,  Fetter,  &  Galinn. 


LAW  STHDEETET  JOHftNAL. 

rtfBB  nfOOBFORATBD  LAW  S00IBT7  OF 
IKELANIX 

VnTAii  ZxAtoKAnoH  KB  AmtMTiois  TO  Souonoas, 
PHfiMTU  to  the  A  ttotneyt  and  SoUeUori  Act  ( Ireland),  1808. 

DUBLIN  HILABY  SmiNGS,  1883. 

[JBitry  anmaer  iitobe  aecompanied  by  reatant  eonei$ely  Hated."] 

CoKKOR  Law. 

I;  Bzplain  the  mie  "  Ifodut  et  eontentie  vineant  Ugent," 
and  mention  some  of  the  principal  restrictions  and 
limitations  to  which  it  is  sabjeot. 

2.  Contracts  nnder  seal  are  attended  with  some 
peoaliar  incidents  and  dootrines  relating  to  the  consider- 
ation of  the  contract  —the  remedies  against  the  real 
estate,  and  in  the  administration  of  assets— and  the 
limitation  of  actions.  Bzplain  and  illostrate  this 
propositlom 

8.  A  Ckintraot  in  writing  cannot  he  varied  by  extrinsic 
evidence  Give  some  examples  of  the  application  of  this 
rnle,  and  state  for  what  purposes  Connected  with  a 
written  contract  extrinsio  evidence  ia  admissible, 

4.  Bights  arising  ix  cOntracttt  are'  called  primary 
rights— those  arising  ex  delicto  are  called  teeondary  or 
remedial.    Explain  and  illnstrate. 

5.  Where  goods  were  sold  to  be  paid  (or  by  a  certain 
biU  of  exchange,  withoat  recourse  to  the  bnyerj  in  oase 
ot  the  bill  not  being  paid,  and  the  bnyer  knew  at  the 
time  of  the  sale  that  the  bill  would  not  be  paid — could 
the  seller  ohaige  the  bayer  for  the  price  of  the  goods 
in  an  action  of  debt  or  what  other  remedy  would  he 
have? 

6.  "  The  only  differenoe  between  an  express  and  an 
implied  oenttaot  la  in  the  mode  of  proof  Esplkin  and 
illnstrate  this  statement. 

7.  What  i»  the  limitation  of  the  rule  that  money  paid 
WDcteE  a  mietake  of  fast  may  b«  reooverad  back  ?  A 
person  having  a  second  charge  apon  property  paid  off  a 
prior  charge  in  the  belief  that  the  security  was  valid, 
hat  it  afterwards  appeared,  by  the  discovery  ot  a  will, 
ttiat  ttaer*  was  no  title  to  the  property  charged.  Ooald 
b»  rsoover  baok  the  money  so  paid  ? 


8.  Common  money  bonds  are  snbjeot  to  the  statute 
4th  &  Sth  Anne.  Bonds  with  special  conditions  are 
subject  to  the  statute  8ih  k  9th  William  KL  How  do 
these  statates  roepootivly  eoatrol  them  1 

9.  What  is  the  meaning  and  effeot  ot  a  memorandum' 
of  assooiation  of  a  company  under  the  Companies  Acts  r 
What  is  a  oompany  limited  by  shares  t  What  is  a  oom< 
pany  limited  by  guarantee  ?  What  mast  be  oontained 
in  the  memorandam  of  assooiation  ot  eaeh  r 

10.  The  power  ot  taking  in  exeontion  the  body  of  a 
debtor  oan  now  be  exeroised  in  very  tew  cases.  State 
the  provisions  of  the  Act  whieh  now  regolates  this 
power,  and  when  was  it  pasaedt 

11.  What  are  the  provisions  ot  the  Landlord  aod 
l^enant  Ac*')  1860,  respecting  the  assignment  of  a  lease 
containing  an  agreement  against  alienation  f  Illnatrata 
the  effect  of  the  section  by  mentioning  soma  decisions 
upon  it. 

12.  A  laid  an  illegal  wagw  with  B,  in  which  C  agreed 
to  take  a  share  ;  B  lost  the  wager,  and  A,  in  expectation 
that  B  would  pay  the  amonnt  on  »  oertaia  day, 
advanced  to  C  his  share  ot  the  winnings.  B  died 
insolvent  before  the  day,  and  the  bet  was  never  paid. 
Oan  A  recover  from  0  the  amount  thos  advanced  1 

Where  B  entered  into  a  composition  deed  together 
with  the  other  creditors  ot  A,  nnder  an  agreement  that 
A  shonld  give  B  his  promissory  note  for  the  remainder 
ot  the  debt,  which  was  acoordingly  given,  and  the 
amonnt  paid  by  A ;  oan  A  recover  such  amonnt  from  B? 

Explain  tolly  the  reasons  ot  your  answer. 


BiiiL  FsonBTT,  CoimiTAjiania,  akd  BqirrrT. 

I.  What  are  the  principal  provisions  and  what  has 
been  the  effect  of  the  statnte  of  uses  t  To  what  extent 
do  conveyances  and  settlements  depend  at  the  present 
time  on  the  statute  of  nses  ? 

3.  Explain  the  state  ot  the  law  whieh  rendered  the 
passing  of  the  Act  for  the  abolition  ot  fines  and 
recoveries,  &C.,  desirable.  Q-ive  its  date  and  principal 
provisions. 

8.  Explain  how  the  intention  of  a  Testator  was 
defeated  in  giving  lands  to  one  person,  "  and  in  oase  ha 
shall  die  withoat  issue"  then  to  another.  What 
statutable  enaOtment  now  regulates  the  point  f 

4.  The  rules  which  are  reqaired  to  be  observed  in  the . 
creation  of  a  contingent  remainder  may  be  reduced  to 
two.    What  are  they  )    Explain  and  illnstrate. 

6.  To  what  maxims  of  Equity  is  the  defence  of 
parohase  tor  valuable  consideration  withoat  notice  of 
the  adverse  title  to  be  referred  ?  Disonss  the  various 
cases  in  which  this  defenoe  may  or  may  not  ba  made 
available. 

6.  Explain  accurately  the  meaning  of  the  following 
terms  in  the  operative  part  ot  a  Oonveyanoe,  and  the 
cases  in  whieh  they  should  sererally  be  nsed : — 
•■  Orant,"  •'  Release,"  "  Snrrender,"  "Appoint,"  "Bargain 
and  Bell,"  "Confirm,"  "Assign." 

7.  Bxplain  the  doctrine  of  eqnity  to  a  settlement,  and 
state  how  far  it  is,  and  how  tar  it  is  not,  in  the  power  ot 
the  wife  to  control  the  aotion  of  the  ooort  in  referenoa 
to  the  property  subject  to  this  equity. 

8.  Give  an  example  ot  an  implied  reaolting  tmst  and 
a  oonstcnotive  trust,  and  explain  the  principle  on  whioh 
each  is  fonndedt 

9.  The  Bubjeot  al  eqnity  jariqtradenee  has  been 
treated  Under  the  several  heads  ot  femedial,  executive, 
adjvative,  pmteaiit,  and  axuHHaryt  Oive  instanees  of  the 
general  objects  songht  to  be  effected  by  the  relief 
afforded  under  eaeh  head  respectively. 

10.  What  was  tiie  general  rale  as  to  the  obligation  of 
a  purchaser  to  see  to  the  application  ot  the  purchase- 
money  T    What  enactments  have  affeoted  this  rale  T 

II.  Explain  the  natore  of  tat^faation.  In  what  three 
classes  of  oases  do  questions  of  satisfaction  usually 
arise?  Explain  the  distinotion  ia  the  apfdUoation  of 
the  doctrine  to  each  class. 

18.  Draft  an  Assignment  of  Leaseholds  by  Trasteas 
in  Bankruptcy — the  Bankrupt  being  a  party. 
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COUBT   PAPESS. 

LAND    TUDGBS. 

Sttlngs  for  next  Waek  ao  ter  m  ■«*•  ara  appointed. 

Before  the  Bt.  Hon.  Joooi  Flanasah. 

MONDAY. 
!■  CoDST. — J.  Jixafpia,  teqa.Ytr,—f.  A.  Shiek^  ditto. 

Before  SxAnniaB  (Mr.  Kjuiatilj% 
Athninfatratrii  T.  Keller,  reatal. 

'  '  «    Ml    ■  I     11  1 1   Ml        ai 

TUBS  DA  Y. 
la  CouM.— F.  W,  Crofts  AaM  MdMiialai— J.  O'JWwtly, 
tnuiif«of  oarriage. 


WBDNBSDA  Y. 
Ix  Ohaiom.-^  KohU,  to  oonaim  jalsi 
Ih  Coubt. — M.  Hoigan,  from  Ist, 

TBUBSDA  Y. 
Is  CovBT.— J.  M.  Oooluiue,  receivar.^M.  A.  Coatet, 
objoction. — J.  Doake,  reoeirer, 

Baibis  EXAimtn  (Mr.  Kennedy). 
O.  &  OnkTes,  iCDtal. 


FRIDAY. 

>AUB  n  ODDM. 
W.  BUWIiAHS, 

H.  GonuRB, 
M.  Downg, 

-    llot. 

•  1  „ 

•  Biota 

Before  the  Bt.  Hon.  JuDva  Obh«bt. 
MONO  A  Y. 
Ib  Chaubb^— T.  Hardy,  pajmeot. 
Ib  Codbx. — W.  0<^in,  from  Snd. 

WEDNESDA  Y. 
Before  Bxahotb  (Mr.  M'DaniMU). 
S.  W.  Eudy,  rantaL—J,  Callaeliui,  YuvAt, 

THVRSDA  Y. 
Xx  Oovmb.—IL  B«U,  •Ijonnisd  aiotMa. 


FRIDAY. 
Before  SxAHonB  (Mx.  ITDonnell). 
O.  WywMi  *gy«fa. 


OOUBT  OF  BANKBUPTCrr. 

adjubioatioiib  in  bankbuptcx. 

ni<lalU)ifA4iidlmH»m  mnjk't  gitm,  Bu  aUUngtfiillow  M  lfUt$. 

Caaey,  James,  of  Honntnusell,  in  the  county  of  Limeriek,  dairy, 
man.  January  2S ;  I'ridtn,  Febnimy  34,  and  TMadai/, 
JtanA  14.    Jokn  L.  and  W.  SeaHan^  solrs. 

Flyan,  Patriok.  of  Mo^aaoytta,  Fethard,  in  the  oonaty  of  Tip- 
penuy,  fimner.  Janoaiy  20 ;  Fnda>i,  Ftbmary  17,  and 
TaaOitg  Monk  7.    Jvkm.  L.  mul  W.  ScaHtm,  Min. 

Flyno,  Thsmai,  of  Coolmqyne,  Fethard,  in  the  county  of  Tip- 
perarT,  former.  January  20;  Frid<^,  Fetmua-y  17,  and 
TViesday,  March  7.     John  L.  and  W.  Soallan,  soln. 

Gniler,  Jamea,  of  72,  Great  Victoria-itreet,  Belust,  in  the 
county  of  Antrim,  builder  and  contractor,  trading  u  "3. 
and  J.  Gnfler."  JaooarytT^n-idatf,  fkbruary  17,  and 
TWtctqr,  JfofcA  7.  B.  imd  W.  BatSi  tMd  B.  Tkon^to*, 
aoln. 

Jordan,  Martia,  «f  WiHianiagata^stnet,  Oahray,  in  ttM  connty 
of  Galway,  boot  aad  ahoa  dealer.  Januaiy  SO;  Fridat/, 
Ftbnmrfi  9A,  and  Tuetda^,  March  14.  BmiMer  Eatoit, 
wlr. 

Keenan,  John  H.,  of  Ballrranze,  iu  the  county  of  Down,  farmer. 
Jasaanr  27;  Friday,  rAntarj/  24,  and  Tueedag,  March 
14.    uimrf  0.  fMUon,  solr. 

K*Bride,  William,  of  Noith-4treet,  Belfast,  !n  the  county  of 
Antrim,  grocer.  January  19;  Fridnu,  Fdiruaryii,  and 
TWtday,  Mmvh  14.  iioeert  £e%  and  Hears  T.  Stmart, 
•oirtL 

Seanlan,  Oenfi,  of  WkUackwoh,  Cappo<]idn,  In  the  conaty  of 
Waterfbrd,  farmer  and  pubUoan.  Jaonai7  27;  Taetdnf, 
Aiimart,M,»mt  friiag^  Marckia.  ISdmdIkmttn, 
wab. 
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BB1T  A  BT      • 

DBSORfPnON  or  STOCK 

Bat.  t  Mnn.  Tiks.  i  w  wi  'lliar    !■  >  i. 

4    1    6  i    7    1    8    1  •      lO 

*l'iuu       ^uvoriuuauii. 

—  J  p  e  CmioU      ., 

—  3  p  0  Radaoed     «.           ,. 

—  New  3  p  e  Stock               .. 

INDIA  STOCK. 
4  p  11  Oct.  1898  )  Tn(bl«.  at      „ 
SlpeJiB-Uai  (Bk.«f  Irel.     .. 

Banlia. 
100    Bank  of  Iraltnd 
IJ    aOemtan  SaaUot  CD 
ao  U»i<mamda>mtr(lir(l; 
ao    ItndottmtdWmiiuHi.Hrd 
V>          09.           ifmi          .. 
U  yiauttr  BantfLlm<M) 

lo    y<ftl»»mlar Uftrfl llfiei.) 
-!-    H»t.ProT.ofEngUBa,lim. 
as    PnvitKialBmk 
10             Do.       New 
lo    JIayal  Bant 
15    3landar<ii^B.8.A.,Hed 
iSl  IMkm  (If  iMfdm 
SteaJB. 
100  Ottrof  DuMts   .. 
(0    Onblln  tad  aiaagow        ,. 
SO    Doblln * LlTeipool Steam 

Ship  Building.  Co. 
(0   Oanitelfc  (Umited) 

MtaM. 

»t  WUUow  Coppar  .. 
MlBoeUaiMooa. 

10   Alliance  A  Dab.  Cnna.'  Oaa 
i         De.                i». 
4    Arw>HJtCo.,UmUtd 
10    Dublin  AitiMD  DwdUngt 
10   Du)).(8tli>0>qrlia(katCo. 

Tramways. 
lo   BdfkatTnuna    _ 
10    Uablkn  United  TraiBvaja 
to    Leedi  Traiqi       .,            ., 
lo    L'pl  Dn'td  Tram  A  Bus  Ttil 
10    N'tbHetr.Tramirar.Losd. 
10    Provinoisl  Trama,  Ilia.     ,. 

Raiiaraya. 
to  Athaorr  aad  Toam         .. 
SO    Balfaat  and  Conntr  Down 
)0    Balfaatand  Northern  Oon 
too    Dublin,  Wkkm,*Wfonl 

100   Qt-SouthamandWaatani 
100   Midland  Gt.Weataro 
SO    Vatarfordand  Llmarlck  „ 
Ratlwar  Pr«fln«««a. 
too    Belfast  ft  Nth'nCoa.t  pa 
100    Do.,  41  p  c           ..            M 
too   D.,W.,A  W.,Speresot  .. 
100   Ot.  irth'n  (Irljid)  gfd  4  p  c 
100   Do..  Si  p  e          .,           „ 
■00    Ot.Soatta'n  A  Waat'ndpr 
4ao    Kld.OnatWaalani.^pa 
DelMnture  Btooba. 

—  Belfast  dt  Hth'n  Coa,  4  pc 

—  OaMlB*Wlaklo»4p«   .. 

—  DOndJp 

—  atiNortb'BAWaa('D41pa 

—  Ot.Sonth'n  *  WasOu,  <  p  c 

—  L'darrjrABunlikUlenfipc 

—  WdIand«t.Waafn,4pe 

—  Do.,4i^pc          ..            ., 
->    Vat«^d/tl,linerick4pc 

—  Do.,  4i  p  c 

BUaoeiuuieoiu  Denmt. 

AlUanca  *  Oona'  Oas,  4  p  c 
Ballaat  Offlce  Deb..XS2  6s  3d,  4  p  a 
CItyDeb.of  £M8«4d,4po 
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•  Shares  not  tiWj  paid  up  ara  giren  In  HaHa.         t  x  d 

Bank  Rata— or  Dlicouat- 6  percent.,  80th  January,  fSS. 
or  Deposit— 8  per  cant..  lOlh  Jannarr,  188>. 
Name  Dara- February  14th  and  Stth,  T88t. 
Aeoooat  Dari— February  1Mb,  and  UKnh  lad  IM^ 
Baainaaacoaimanceaat  1 80  p.a. 


EoUmnii't  (UnttMHl.—tma,  woanda,  <d«eratiana,  and  olhar  dla- 
aaaaa  aOactlng  the  skia  an  anwrtahla  fei  tUa  molipg  aad  baailng 
nnguenL  It  baa  called  forth  tba  loudeat  praiaa  troaa  panoaa  vlw 
liaTs  Boflerad  (or  laara  from  bad  lega,  abaceaaea,  and  chronic  oloera 
after  erery  hope  <n  cure  haa  long  passed  away.  None  but  tlioaa  who 
IWT*  experieneed  the  aootfeitig  aOact  of  thia  Ointiaaat  can  torm  an 
4dea  ot  tbeeomfart  H  Ixjatawa,  by  natratatag  inflammation  and  allar- 
paia.    WtMoercr  thia  Olntmeat  Ina  lieen  once  seed.  It  iiaa  estal>- 


Incpaii 
liahed  I 


liabed  Ita  own  worth,  and  haa  again  lieen  eagarly  sougfat  for,  aa  tte 
easiest  and  aafest  remedy  for  all  aloereos  eomiiialBte.  InaaiualglK, 
ibaamatian.  and  gout,  the  aanae  apBlieation,  pcoparly  used,  giraa 
wonderful  reDeL 
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BIRTHS,  JKAIUUAQES,  AHD  DEATHS 

BIRTHS. 
B ATEH8— Junui7  ii,  at  John-KrMt,  Ofjite^  tbe wHe  of  H.  T.  Bfm, 
Eiq.,  aolloiUVi  ot  *  daughter. 

MABRIA0E8. 
KELLT  and  CARNEGIE -Janoarr  28,  at  Tntnore,  Coun^  Water- 
ford,  WlUlam  T.  KeUjr,  of  this  (s(tj,  to  Emily  XU'ef,,  ddei  daat^ar 
a(  the  late  Junes  J.  Carnegie,  Eaq.,  t«jn1«ter-at-law,  Corii. 

DEATHS. 

DUDGEON— February  9,  at  Palmonton-raad,  Bathminea,  Charlotte, 
aged  7  months  Infant  daughter  of  Aibol  Johnson  Dudgeon,  Esq., 
solicitor. 

M'BIiAINE — February  7,  at  Moynnnqpi  Ro^raror,  of  aofite  Inflam- 
mation. Krederlck  William  H'Blalne,  Esq.,  LL.D.,  Divisional  Fofioa 
Ha^sliate,  DnbUh. 

SMART— Febmary  9,atlii*residenee,  Amlena-street,  William  Smart, 
Ess,  Deputy  Clerk  ot  the  Crown  for  the  County  and  City  of  Dublin. 

FCNBKAL.   REQUISITES   OK    JBVBRY 
DESCRipriOK. 

49,      W  A  L  L  E  R,      50, 

DENZILLE-STRBET.  i'T 

PUBLIC  NOTICES: 


THE 


SIMPLEX 


PRINTER 

will  take  M  or  more  Coplef  of  any  Writing  or  Drawing  in  Violet, 
Green,  Blue-Black,  or  Red,  In  ten  minutes,  and,  unUke  the  great 
number  of  "  Graphs  "  now  before  the  Public,  it  does  not  require  wtsh- 
log  or  remaltlng,  but  when  the  desired  number  of  copies  have  been 
taken  the  remaining  ink  will  sink  into  the  piste,  leenng  the  surface 
clear  and  ready  for  another.  It  is  clean  In  use,  and.  having  a  raised 
level  snrfsoe,  preeents  a  great  advantage  tar  using  roller  and  allowing 
a  eopy  to  be  taken  in  tlis  copying  book. 

frioes-Sro,  ta ;  4to,  9a. ;  cap.  Ila ;  foUo,  18s. 

GERRABD  BROTHERS, 

AGBNTB  FOR  THE  SIMPLEX  PRIMTBB, 

37,  STEPHEN'S-O^E^N,  DUBLIN.  |88 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  IIJVESTIQATIQNS 
COKD.UCTED  BT 

MR.  THOMAS  DEANE, 

17,  DALE-STREET  (near  <A<  Eaxhtrngt), 

Twoi^-tv*  Teartf  varied  Policc  and  Sooul  e^perienee. 

Efficient  Stall 


KODBBATB     CHABGK% 

Rafere|ice& 

XBTABLISHBD  1878. 


|6J_ 


R    S, 


11 


STOKES  BROTHE 

PUBLIC  ACCOUKTANTB  AND  AUDITORS, 
LONDON  AND  LANCAaUIRB   INSDRANOE  CHAHBBIU, 

32,    WESTMOKELANO-STBEET, 
PUBLIH. tag 

CROWLEY,     HUMPHRIES     &     CO.. 
PUBLIC  ACCOUlfTAKTS  AND  AUDITORS, 
73,  DAME-STBEET,  late  of  11,  EssKx   Barooa, 
Are  engaged  In  all  Hatters  of  Accounts  in  Cbaqoery,  Bankmpt0, 
Partnership  Accounts.  Ac.,  Aa ifo 

OUSES     TO     BE     LET     OR     SOLD. 

Lilts  on  sppllcatton  free  of  charge. 

No  charge  for  placing  Houses  on  our  Bpoka 

Inventories  taken  on  belialf  of  Tenant  and  Laiufl<v4. 

Auctions  conducted. 

Rents  collected  on  reasonable  terms. 

Mortgages  promptly  negotiated. 

QBAHAM    AND    CO., 
House  inn  Lavd  Agivtb, 
tOi.  GREAT  BBUWgWICK-STRBBT.  DUBLIN.       ig8 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITKRS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK    for   STEEL   PENS. 

TUi  Ink  Is  anaSeeted  by  steel  pens:  It  is  a  most  brilliant  and  per- 
manent colour;  It  retains  its  brilliant  oolour  upon  parohment,  and  Is, 
qoently,  of  great  value  to  SoUcilon  and  Draughtsmen. 


consequ 
Soldi 


Sold  in  stone  bottles,  by  all  Stationers,  at  la,  9s.,  8B.,and  ts.  each; 
and  In  ghws  bottles  at  M.  and  la  each. ;gl 

WANTED— Waste  Paper,  Old  Acconnt  Books,  Old 
Lead.  Zine.  Tailors'  Cnttlnga  Printing  8  barings.  A  qoaatlty 
of  New^apen  and  Brown  Lapping  Paper  always  in  stock,  sold  by  the 
pound  or  cwL,  at  7,  Britain-lane.  Address— PATRICK  UANBATTT, 

38,  FUHSB'a-LUX.  gjt 


PUBLIC  NOTICESI: 


D 


W  .        0     A     B,     K.     O      L 

M,  LOWER  8ACKVILLE-STBBET,  DUBLIN, 
Wtsbea  V>  oall  attention  to  Ms  large 


STOCK    OF    NOTEPAPERS    AND    ENVELOPES, 
Direct  in  eveiy  instance  from  the  B<aken 
Tbegr  are  Sold  to  the  PubUc  at  Wholesale  Prioea. 
Uislarge  Stock  of 
LEATflEB      GOODS, 
ComptWng  B^gs,  Purses,  Wallets,  Pocket  Books,  Hetallio  Memo- 
randum Booka,  Blotters,  Writing  Cases, 
With  every  article  connected  with  Stationery, 

Are  Sold  much  under  usual  charges^  193 

WATCHES — JEWELLERY — Before  yoa  buy  a 
watch  or  jewellery,  send  for  the  Midland  Counties  Watdi 
Company's  Catalogue,  beautifully  illnstrated  with  over  300  eoppar-plata 
engravii^  and  sent  fralit  ami  pot  frt*  on  afgHatiim.  Address— S. 
HissXT,  Msoager,  Vyse-street,  Birmlngba^n.  iSl 

INSURANCES: 


TQNDON 


GUARANTEE    AOT)    ACCIDENT 

CO.,  LIMITED. 

SBCURITT,     Ao. 

RECEIVERS  IN  CHANCERT. 

The  Bonds  of  this  Company  are  now  aooepted  as  Security  {or 

Eecsiven  in  Chanoray,  as  provided  hy  the  Rules  under  the  new 

Judicature  Act.    For  paitlculars  apply  to  the  Manager— 

39,  DAMB-STRKBT.  DUBLIN.  9S9 

rHB  GUARANTEE  SOCIETY  OF  LONDON, 

I      Empowered  by  Special  Act  of  Parliament— Sesaiaa  of  ll>43. 

For  proTiding  Secnritr  far  Parties  in  Situations  of  Trait. 

WM.  G.  DU  BEDAT  A  SONS  (Agents  for  Ireland. 

Also  Agsntl  to  the  Liverpool,  Londoft.  end  Globe  Fire  and  Life 

Insurance  Ct^pany). 

Govertunent  Stock  and  Sharebrokers. 

I  and  3.  FOSTER-PLACE,   DUBLIN.  813 

THE   EDINBURGH    LIFE    ASSURANCE 
COMPANY, 

EsTABLTSHKn  1898 

OMng  the  oldest  Life  Office  bat  one  in  SooOaad). 


Asnrances  in  force  at  Slst  March,  1881, 
Income  at  that  date. 
Accumulated  Funds  over, 


£3,000,000 

£348,148 

£1,719,841 


Proposals  completed  before  31st  tlaitdi  mst  will  rank  tor  Four 
Tears*  Bonus  at  the  next  division. 

Tbe  New  Termlnsbie  Premi^ni  Flan  at  whole  Life  Bates  is  tocplalned 
In  a  Special  Prospectus,  which  can  be  had  on  application  to  — 
WILLIAM  B.  MARTIN,  Res.  Secretary, 

gl  33,  Upper  Sackviile-streat,  DnUln. 

MONEY; 

IRISH      CIVIL      SERVICE 

1  PERMANENT 

BTTILDING   SOCIETY, 

31,    LOWER    SACKVILLE-aTRRET,    DUBLIN. 

Prwident— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directors  invite  attention  to  the  revised  Tables  of  tha  Soeiaty, 
under  which  unprecedented'advantages  are  offered  in  sssisling  persona 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  inoumbranoea, 
Ac 

n«  Soetttf  Aos  alreadu  aiiumad  at&t  NfU  Btmdni  and  Fiftf 
Tlumumd  Piinnit  Sterling  on  Mortgaat. 

DEPOSIT    DEPARTMENT. 

The  present  rata  of  Interfat  allowed  on  Deposit  Reeeipta  is  3  par 
oent.  per  a'nn'um. 

Current  accounts  opened  and  eheqne  books  supplied. 

Interest  allowed  on  the  minimum  montMy  bakuioa. 

Dep<^t  Bonda  awt  Depoeit  Nqtei  are  issued  for  sums  not  leas  than 
£100,  rCTayable  at  such  periods  as  may  be  desired— not  less  than  one 
year  -with  half-yearly  coupons  for  interest  attached.  The  rates  of 
interest  will  be  3i  per  oent  when  taken  for  one  year,  and  4  per  oent. 
tor  tiro  or  more  years. 

Depositors  have  tbe  following  gnaranteaa,  via.  :— 

n«  mtUrt  fundi  mutt,  under  (As  Act  <if  ParhmmmU,  3<  im—ttd  on 
mertgagt  of  freehold  or  letuehold  proportg. 

The  total  amount  reeeivaile  on  depotU  U  Umittd  hy  the  Act  to  (tse- 
(Mrrff  of  the  bttiaiKX  due  to  the  Socieli  on  itt  morttuget- 

Prospactas  and  evaiy  information  may  be  had  free  of  axpenas,  oa 
application  to 

ALFRED  H.  MERCER,  Secretary. 

9S4  33,  Loirar  Sackville  auaat.  DuUln. 


£10 
£1,000 


IN  STOCKS  and  SHARES  often  yield  returns  Ave 
to  ten  times  the  amount  Invested  in  as  many  days. 
Two  UxaBBise  Rdlis  for  siinnsas.  In  Explanatory 
Book,  sent  free. 
Address  GEO.  EVANS  A  CO.,  Brokers,  Greaham 
^  Hoase,  OU  Broad-alrael,  London.  339 
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THE  SALE  OF  POISONS. 

A  TSST  Boggestive  correspondence  now  being  carried 
on  in  the  Irish  Times,  coupled  with  the  rather  important 
case  of  TempUman  (app.)  v.  Trafford  (resp.),  reported 
in  the  Law  Times  of  the  4th  inst.,  may  well  afford  suffi- 
cient reason  for  the  present  paper,  while  the  "  Sheffield 
Poisoning  Case,"  concludea  on  the  7th  inst.,  adds 
another  prominent  illustration  of  the  dangers  arising 
from  the  sale  of  poisons,  against  which  the  Legislature 
has  aonght  to  guard  bv  several  statutes  of  the  present 
reign.  In  the  Sheffield  case,  arsenic  (as  to  which 
see  14  &  16  Vic.,  c.  13)  was  the  medium  employed; 
there  was  no  diffiealty  in  procuring  it  from  a  cnemist, 
on  the  pretext  that  it  was  required  to  colour  artifi- 
<nal  flowers;  the  precautionary  reqnirements  of  the 
Legislature  were  duly  observed— and  Mr.  Skinner  was 
effectually  done  to  death.  "  Arsenic,  it  is  true,"  writes 
the  Times,  "  b  a  rude  and  vulgar  poison — violent,  acrid, 
unmistakable  in  its  symptoms,  and  leaTing  traces 
behind  that  the  merest  tyro  can  detect  It  is  the  poison 
of  the  simple-minded,  who  wish  to  get  rid  of  their  enemy 
without  much  thought  of  the  consequences.  It  is  pro- 
portionately less  dangerous,  for  there  are  but  few  house- 
keepers of  elderly  widowers,  few  nephews  of  wealthy 
maiden  aunts,  so  ignorant  of  the  rudiments  of  toxi- 
cology, so  careless  of  their  own  prospects,  that  they 
-would  trust  their  necks  to  an  agency  so  familiar.  It  is 
rather  from  the  subtler  vegetable  poisons  which  modem 
science  has  revealed  to  the  student  that  the  danger  lies, 
if  danger  there  is.  Aconitine,  of  which  a  tenth  of  a 
grtun  will  kill,  or  those  rare  extracts  whose  properties 
remind  us  of  the  poisoned  gloves  and  poisoned  bouquets 
of  the  Italian  Reiiiussance,  are  the  means  by  which  the 
artist  in  pcusoning  will  do  his  work.  They  are  to 
arsenic  as  the  stifetto  is  to  the  bludgeon.  Are  such 
cases  numerous  ?  Many  of  our  readers  will  remember 
the  letter  which  was  addressed  to  us  a  few  weeks  ago 
by  a  doctor,  hpropos  of  a  case  now  awaiting  trial,  sug- 
^sting  alarming  possibilities  of  undiscovered  crime. 
The  fears  then  expressed  cannot  be  absolutely  proved 
to  be  groundless ;  but  it  may  at  least  be  hoped  that 
the^  were  excessive.  Still,  poisoning  is  certainly  not 
extinct,  and  it  never  will  be  while  the  passions  of 
jealousy,  avarice,  and  revenge  continue  to  move  man- 
xind.  The  hope  of  lessening  the  number  of  snch  crimes 
lies  partly  in  the  wider  moral  influences  which  are 
equally  powerful  against  all  wrong-doing,  but  chiefly 
in  the  development  of  scientific  skill,  which  may  make 
it  more  impossible  to  escape  detection.  The  analyst  is 
the  best  policeman  against  the  poisoner."  But,  it  is 
one  thing  to  detect  the  crime,  and  another  to  trace  it  to 
the  crimmaL  To  impede  the  promiscuous  sale  of  poison, 
without  detriment  as  regards  the  various  useful  and 
necessary  purposes  for  which  it  is  required,  to  prevent 
its  sale  to  those  who  would  make  an  improper  use  of  it, 
and  by  stringent  safeguards  against  secret  sales  to  render 
the  porchaser  easi^  traceable,  are  indeed  the  objects  of 
the  Legislature.  But,  of  how  little  avail  are  all  existing 
enactments.  \^  boldly  pronounce  that  no  legislation 
for  the  purpose  can  be  thoroughly  effective  so  long  as 
the  responsibility  for  the  legitimate  sale  of  poisons  is 
distributed  among  oonntiess  chemists  and  druggists; 
some  one  medical  man  for  each  district  alone  shoiud  be 
lioeased  to  anthorise  sales,  and  in  him  the  responsi* 


bility  should  be  centralised;  through  him  perhaps 
even  the  delivery  of  the  poison,  purchased  elsewhere, 
should  be  carried  out ;  and  the  penal  provisions  of  the 
law  should  be  extended  with  stringency,  not  merely  to 
vendors,  but  to  those  who  improperly  obtain  the  poison, 
or  in  whose  possession  it  is  found  without  reasonable 
cause.  As  it  is,  the  deadliest  poison  is  vended  by 
the  most  ignorant,  and  is  possessed  by  the  most  dan- 
gerous ;  it  IS  sold  with  little  scruple  so  that  the  law  be 
formally  complied  with,  and  it  is  kept  by  the  purchasers 
with  carelessness  the  most  flagrant.  We  have  ourselves 
been  present  at  a  public  auction  in  the  hous)  of  a 
barrister,  when  in  an  open  wardrobe  there  was  found  a 
considerable  quantity  of  what  was  proved — fortunately 
not  by  a  fatal  mishap — to  be  strychnine,  which  had 
belonged  to  a  solicitor  who  died  insane  in  a  lunatic 
asylum.  "  All  over  the  country,"  writes  a  well-known 
Dublin  pharmaceutical  chemist,  "  the  most  deadly 
poisons  are  sold  by  grocers,  ironmongers,  and  other 
small  traders,  many  or  most  of  whom  are  not  only 
ignorant  of  the  dangerous  nature  of  the  commodities  in 
which  they  deal,  but  are  even  ignorant  of  the  existence 
of  such  a  chapter  in  the  legislation  of  the  country  as  a 
Poisons  Act.  I  have  myself  seen  a  package  of  potassium 
cyanide,  containing  half  a  pound,  sold  across  the  counter 
in  the  city  of  Dublin  to  a  messenger  boy,  without  any 
reference,  or  a  single  quesion  aske.1  as  to  who  the  pur- 
chaser was.  So  far  from  complying  with  the  necessary 
formalities  prescribed  by  the  Act  in  the  way  of  entry 
in  book,  introdnctioa,  &c.,  the  parcel  had  not  even 
the  word  '  Poison  *  marked  upon  it."  Mr.  Brunker 
adds  that  the  Council  of  the  Pharmaceutical  So- 
ciety are  powerless  in  reference  to  cases  of  this  kind, 
in  consequence  of  the  reservation  in  favour  of  vested 
rights  contained  in  sec'ion  31  of  89  &  39  Vict,  c.  57  ; 
but  to  this  statement  exception,  founded  on  section  30, 
has  been  taken  by  other  correspondents.  Yet,  be  this 
as  it  may,  there  can  be  little  doubt  that  the  Act  has  so 
far  afforded  in  practice  little  or  no  protection  against 
the  sources  of  real  alann  that  now  unquestionably 
prevail ;  nor  do  we  believe  that  any  existing  enactment 
IS  in  itself  sufficient  to  cope  with  the  perils  arising 
from  the  sale  of  poisons. 

TempUman  (app.)  v.  Trafford  (resp.),  45  L.  T.  N.  S. 
684,  however,  may  be  gladly  welcomed  as  a  most 
salutary  decision  on  the  Pharmacy  Act  of  1868  (31  & 
32  Vic,  c.  121),  placing,  as  it  does,  such  a  construction 
on  the  word  "  seller,"  within  the  meaning  of  section  17, 
as  is  calculated  to  affix  liability  on  the  real  delinquent 
under  its  provisions.  That  section  (like  s.  2  of  33  & 
34  Vic,  c.  26)  makes  it  unlawful  to  sell  any  poisons  by 
wholesale  or  retail,  unless  the  box,  bottle,  wrapper,  or 
cover  in  which  such  poison  is  contained  be  distinctly 
labelled  "  with  the  name  and  address  of  the  seller  of 
the  poison."  It  appeared  that  P.,.  a  duly  qualified 
chemist  and  druggist  carrying  on  business  at  nis  own 
shop  in  one  quarter  of  a  town,  rented  a  window  in 
the  shop  of  X.  (the  respondent)  in  another  quarter 
of  the  same  town,  and  supplied  him,  who  was  not  a 
chemist  and  druggist,  with  poisons  for  sale  on  commis- 
sion, such  poisons  being  contained  in  wrappers  labelled 
with  P.'s  name  and  address,  but  not  with  T.'s 
name  and  address.  Beyond  receiving  from  T.  the 
amount  realised  by  the  sale  of  those  poisons,  less 
the  commission,  P.  had  nothing  to  do  with   nor  any 
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control  over  the  sale  of  them  in  T.'s  shop.  An  infor- 
mation was  preferred  against  T.  for  an  infringement 
of  the  Act,  by  selling  red  oxide  (or  precipitate)  of 
mercury  without  having  been  duly  labelled  with  his 
name  and  address,  upon  which  a  question  arose,  on  a 
case  reserred,  as  to  whether  or  not  T.  was  the  "  sieller," 
witiiin  the  meaning  of  the  enactment,  which  is  not 
elucidated  by  an  interpretation  clause.  The  Pharma- 
ceutical Society  -t.  The  London  and  Protincial  Suppbf 
Amctation  (I>.  R-  i  App.  Cas.  857,  43  L.  T.  N.  S.  889, 
49  L.  J.  Q.  B.  736)  wa«  referred  to,  in  which  the 
House  of  Lords  (confirming  the  Court  of  Appeal  in 
their  reversal  of  the  Court  of  Queen's  Bench,  wao  had 
overruled  the  decision  of  the  County  Court  judge) 
held  that  the  defendant  corporation  was  not  a  "  person  " 
within  and  was  not  prohibited  by  the  same  Act  from 
carrying  on  the  business  of  chemist  and  druggist,  but 
that  the  actual  seller  must  be  a  duly  qualifiod  person ; 
Loo^  Selborne,  C,  expressly  holding  it  clear  that  it 
was  the  act  of  seHine  and  the  person  who  sold,  whether 
he  were  the  principal  to  whom  the  business  belonged  or 
anyone  whom  he  employed  to  carry  it  on,  that  was 
struck  at  by  the  sections  of  the  Act.  And  indeed,  as 
was  well  urged,  were  any  other  construction  to  pre- 
vail, a  qualited  chemist  at  Aberdeen  might  send  poisons 
to  aa  unqualified  shopkeeper  in  London  for  sale 
on  coromiasion,  or  a  London  chemist  and  druggist 
nught  have  fifty  business  branches  in  various  towns 
in  the  provinces,  without  having  a  properly  qnalified 
person  to  sell  at  any  one  of  them ;  and  so  the  pro- 
visions of  an  Act,  passed  expressly  for  the  protection 
and  security  of  the  community  in  this  respect,  would 
be  utterly  useless,  and  the  Act  itself  be  entirely 
defeated.  In  this  view  Grove  and  Lopes,  JJ., 
concurred.  "  In  my  opinion,"  said  the  former,  "  in 
every  instance  in  which  the  word  '  seller'  is  used  in  the 
Act,  it  means  the  person  who  aotiially  conducts  the 
saU,  not  necessarily  the  individual  by  whose  hand  it  is 
deliveied  over  the  connter  to  the  customer— in  the 
present  case  it  was  a  woman  who  aotnally  delivered  the 
poison  to  the  appellant,  and  clearly  she  was  not  the 

'seller'  within  the  meaning  of  that  word  in  the  section 

but  the  person  who  actually  conducts  or  controls  the 
business  of  the  sale  and  of  the  shop  where  the  sale 
takes  place."  That  person  was  T.  (the  respondent), 
«nd,  he  added,  "  bis  name  and  address  it  is  that  the 
Act  requires  to  be  distinctly  labelled  on  the  packet 
containing  the  poison  sold,  the  object  and  intention 
being  to  protect  the  public  by  insuring  that  the  person 
who  controls  the  buBiness  of  the  sale  of  poisons  shonld 
be  a  duly  qualified  and  duly  registered  chemist  and 
druggist,  whose  name  and  address  should  appear  on 
the  packet."  And  certainly,  we  cordially  concur  with 
Lopes,  J.,  that,  in  so  construing  the  section,  the  court 
carried  out  the  general  scope  and  policy  of  the  statute, 
which  was  passed  for  the  protection  and  safety  of  the 
public.  Legislation  of  this  description,  indeed,  is  per- 
emptorily necessary  in  every  community  to  regulate 
the  sale  of  poisons;  and  only  last  year  we  find  snch 
Acts  passed  in  Arkansas,  West  Virginia,  Missouri,  and 
Kentucky.  But,  in  all  legislation  of  the  kind  it  is 
right  to  make  some  distinction  between  wholesale  deal- 
ings and  retail  sales  of  small  quantities,  to  which  latter 
the  practical  danger  attaches,  and  to  guard  against 
anything  tending  to  create  an  unjust  monopoly;  and 
almost  ute  main  thing  is  to  ensure  that,  whatever  be 
the  law,  it  shall  be  the  duty,  and  distmctly  and  practi- 
cally within  the  power  of  some  person  or  persons  in 
particular  to  take  care  to  have  it  duly  and  effectively 
enforced.  If  so  enforced  even  the  existing  law  would 
be  found,  on  the  whole,  not  quite  inadequate,  while 
still  imperfect,  and  though  we  hardly  imagine  that  its 
enforcement  would  suffice  to  drive  the  assassin  to  resort, 


for  want  of  something  simpler  and  safer,  to  such  operose 
lethal  contrivances  as  the  marvellous  apparatus  de- 
scribed by  the  author  of  "  Armadale." 

THE  BEFOBM  OF  LKGAL  PROOEDUBB.— L 

The  Jadioatare  Acts  have  now  been  in  operation  six 
years.  Designed  under  a  Liberal  Ministry  and  carried 
into  effect,  after  reoonaideration  and  some  alteration,  by 
a  Conservative  one,  they  represent  the  beat  that  oonld 
be  devised  by  ihe  oombined  wisdom  of  a  Liberal  and  a 
Conservative  Chanoellor.  As  regards  the  department 
of  Joatioe  with  which  Lord  Selborne  and  Lord  Cairna 
have  been  specially  familiar  tbroaghont  their  professional 
life,  there  is  no  reason  to  be  dissatisfied  with  the  result. 
The  business  of  what  was  the  Court  of  Chancery  has 
been  sensibly  relieved  of  needless  verbiage  aud  formalism 
while  its  principles  and  methods  remain  in  substance 
unchanged.  Whatever  saving  has  been  effected  is  pure 
gain  to  the  suitor.  Practitioners  have  not  been  bewil- 
dered with  novelties,  nor  has  the  benevolent  legislator 
sown  the  seed  of  a  new  crop  of  oosts  with  his  left  hanct 
while  he  was  grabbing  up  the  old  roots  with  his  right. 
It  cannot  be  said  that  the  adminiatrative  work  of  tha 
Court  is  done  qnickly ;  but  it  is  done  well  and  oom^ 
pletely,  and  with  much  more  approach  to  expedition 
than  it  need  to  be  in  the  old  days.  And  when  we 
consider  the  huge  bulk  of  this  work,  the  complexity  of 
its  details,  the  weight  of  the  responsibility  undertaken 
by  the  Court  in  adjosting  all  the  claims  that  come 
before  it,  and  by  its  officers  in  working  oat  the  effects 
of  its  decisions,  and  finally  the  panctillons  oantion 
imposed  on  the  flnanoial  department  of  (he  Court  by 
its  relations  with  the  Bank  of  England  and  the 
Treasury,  we  may  not  be  surprised  that  the  mlUa  of  tha 
Chanoety  Division  still  grind  slowly.  The  delays 
incident  to  the  nature  of  its  business  could  hardly  be 
abolished  or  materially  lessened  except  at  a  greater 
expense  than  either  the  nation  or  the  suitors  would  be 
willing  to  bear.  And,  in  fact,  we  are  not  aware  that 
there  is  anything  like  widespread  or  active  discontent 
among  those  whose  profession  or  affairs  take  them  to 
the  Courts  at  Linooln's-Ian.  Their  strongest  desire  is 
to  see  the  day  when  the  full  opening  of  the  new  Law 
Conrta  shall  deliver  them  from  the  mean,  inconvenient, 
and  unwholesome  buildingg  in  whioh  the  Chancery 
Judges  for  the  present  hold  their  sittings. 

A  widely  different  tale  has  to  be  told  of  the  Common 
Law  Divisions,  now  merged  in  the  Queen's  Beuoh 
Division.  There  the  working  of  the  Judioatare  Acta 
has  brought  a  series  of  bitter  disappointments.  We 
have  heard  of  nothing  bat  confusion,  delay,  vexatious 
contention,  and  increased  expense.  The  reforms  ot 
Lord  Selborne  and  Lord  Cairns  promised  fairly  on  the 
face  of  them,  but  in  practice  they  have  not  satisfied 
either  the  lawyers  or  the  public.  More  than  one  reason 
may  be  assigned  for  this.  Among  others  we  cannot 
help  contrasiiog  the  failure  of  the  jndioatnre  Acts  with 
the  success  of  the  Common  Law  Procedure  Act:.  That 
measare  of  reform  introdaced  extensive  changes  with 
the  least  possible  friction,  and  worked  well  for  more 
than  twenty  years.  Tha  secret  of  this,  or  a  great  part 
of  it,  was  that  the  Act  was  framed  and  settled  down  to 
the  minutest  details  hymen  who  thoroughly  understood 
the  old  practice  which  they  were  reforming,  and  that 
every  officer  of  the  Courts  whose  duties  wonld  be 
affected  was  consulted.  Thus  there  were  no  disappoint- 
ments, no  leaps  in  the  dark,  and  no  falls  in  stony  places. 
It  is  notorious  that  precautions  of  this  kind  were  not 
taken  in  the  case  of  the  Judicature  Acts.  Both  Lord 
Selborne  and  Lord  Cairns  were  accomplished  advooatea 
and  lawyers,  but  neither  of  them  possessed  any  personal 
experience  of  common  law  proceedings,  much  less  of 
the  comparatively  unseen,  but  really  important  part  of 
them  whioh  does  not  take  place  In  open  coart.  Nor 
was  anything  done  to  oolleoc  information  or  opinions 
from  practical  men  aa  to  the  working  of  the  proposed 
scheme  in  the  Common  Law  Divisions.  The  Judges 
were  consulted,  no  doubt.  Bui  circumstances  were 
especially  unfavourable  to  the  proper  representation  of 
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the  fai(;haBt  jadicial  ezperienoe.  Tbe  Cbief  Jostioa  of 
the  Qaeea'a  Bench,  a  man  of  brilliant  gifts  in  other 
wayB,  had  not  ibe  gift  of  patient  industry,  and  still  less 
the  power  or  disposition  to  bring  sincere  and  effeotaal 
aid  to  the  waging  ont  of  other  men's  ideas.  Tbe  Chief 
Baron  of  the  Ezoheqaer  was  disqualified  by  his  age 
from  taking  any  serioas  interest  in  a  plan  of  saoh  scope 
and  novelty  as  had  been  started  by  Lord  Selborne. 
Tbe  present  Ohief  Jnstioe  of  England,  then  Cbief  of 
the  Common  Pleas,  was  on  the  other  hand  too  new  to 
his  work  to  bear  the  borden  of  tbe  other  conrts  in 
addition  to  his  own.  Practically  the  Judicature  Act  of 
1873  sprang  fallgrowo  from  Lord  Selborne 's  nnaasisted 
invention ;  and  the  ohangds  indaoed  upon  it  by  Lord 
Oaims  in  1675  had  more  of  a  pulitioal  than  a  legal 
obaracter  and  left  its  umin  lines  as  they  were.  The 
same  spirit  of  magnificent  and  ooDfident  theory  which 
presided  at  tbe  framiug  of  the  Jadioatare  Aota  and  tbe 
attendant  Bules  of  Conrt  has  prevailed,  with  few  if  any 
exceptions  in  their  administration.  Bales  have  been 
made,  abrogated,  and  altered,  without  ooosulting  in 
any  manner  those  who  had  to  apply  them,  and  duties 
have  been  recast  and  redistribnted  without  even  tbe 
pretence  of  regard  for  those  who  had  to  perform  them. 
This  way  of  going  to  work  must  inevitably  have  led  to 
friction  and  confusion.  Bat  there  was  a  deeper  cause 
offailure  in  the  nature  of  the  reforms  themselves. 
Xiord  Selborne  and  Lord  Cairns  were  naturally  imbued 
with  the  ideaa  of  Chancery  procedure,  and  ihe  novelties 
of  the  Jadioatnre  Aot  were  the  fruit  of  those  ideas 
almost  ezdasively.  So  far  as  the  Chancery  Division 
Wae  concerned,  the  new  leaven  was  added,  so  to  speak, 
to  a  congenial  element.  On  the  common  law  side  the 
Mlormers  threw  it  in  wholesale,  and  left  the  incongruous 
mixtore  to  work  as  best  it  mighL  And  a  sufficiently 
atrange  fermentation  has  ensued,  of  which  tbe  first 
aymptom  waa  a  violent  outbreak  of  litigation  on  points 
of  practice.  The  purses  of  many  suitors  have  been 
bled  to  cool  tbe  mixture,  but  it  is  yet  far  from  beiug 
"  slab  and  good,"  though  in  a  certain  sense  it  has  been 
geod  for  the  legal  profession,  and  more  especially  for 
that  branch  of  it  who  have  cast  off  tbe  name  of  attorneys 
and  beoome  solicitors  of  the  Supreme  Court.  And  now 
the  report  of  the  Chancellor's  Committee  on  Procedure, 
which  will  shortly  beoome  the  starting  point  of  yet 
faller  consideration,  reopens  the  whole  matter. 

For  the  better  apprehension  of  the  problem  to  be 
dealt  with,  it  seems  desirable  to  explain  tbe  fundamental 
difference  between  the  Chancery  and  the  Common  Law 

Srocednre.  The  two  sides  of  Westminster  Hall  were 
istinot,  not  only  in  their  jarisdiotion,  in  tbe  form  of 
their  judgments,  and  in  the  manner  of  enforcing  them, 
bat  in  their  system  of  pleading.  Those  systems  had 
each  its  own  origin  and  history  and  embodied  opposite 
theories  of  litigation.  Being  bronght  so  near  one 
another  in  England,  they  were  not  without  mutual 
influence ;  but  the  opposition  of  principle  remained. 
One  may  say  in  general  terms  that  Chancery  practice 
aims  at  tbe  modern  ideal  of  doing  complete  justice 
between  tbe  parties,  and  oommon  law  practice  stood  on 
the  ancient  way  of  settling  particular  matters  in  dispute 
according  to  strict  formal  rules  and  only  within  the 
limits  fixed  by  them.  This  narrowness  of  the  common 
law,  as  it  is  often  called,  is  simply  the  narrowness  of  all 
archaic  justice  and  law.  Tbe  notion  that  it  is  the 
State's  baainess  to  make  full  inquiry  into  facts  and 
work  ont  all  their  legal  oonsequenoes  is  of  comparatively 
recent  origin.  All  modern  research  into  early  forms  of 
legal  prooedure  goes  to  show  that  tbe  Jutlge's  office  was 
only  (bat  of  a  sort  of  moderator.  He  was  called  in  by 
tbe  parties  at  strife,  not  to  take  tbe  whole  matter  into 
his  bands,  but  rather,  as  Sir  Henry  Maine  baa  expressed 
it,  to  keep  order  and  see  fair  play.  But  in  the  process 
of  seeing  fair  play  the  singular  formalism  of  early  ways 
of  thoqght  and  action  comes  in.  The  two  parties  have 
to  play  ont  the  game  for  themselves,  and  the  Conrt  has 
to  see  that  they  play  fair.  Now  this  means  in  a  snb- 
ordinate  degree,  if  at  all,  fairness  in  the  sense  of  good 
oensoience  and  equity  ;  what  it  chiefly  means  is  playing 
•ooordiog  to  the  rales.    Each  party  is  bound  at  his  own 


risk  to  know  the  rnles  and  observe  them  in  all  points. 
If  he  fails  in  this,  he  loses  bis  cause.  Tbe  Court  has 
nothing  to  do  with  helping  bis  ignorance  or  relieving 
any  hardship  he  may  incur  by  failure.  The  rules  are 
found,  as  matter  of  history,  to  be  of  the  most  rigid  and 
artificial  kind,  and  this  comes  ont  the  more  strongly  the 
further  we  go  back.  They  might  conceivably  be  so 
framed  as  to  bring  ont  the  merits  of  the  ease,  bat  far 
the  most  part  their  connexion  with  the  merits  is  remote 
or  invisible.  In  fact,  their  objeot  is  a  different  one.— 
namely,  to  put  some  question  between  tbe  parUes  in  a 
form  capable  of  peremptory  decision.  Herein  the 
founders  of  archaic  procedure  were  probably  wise  in 
their  generation.  For  the  important  thiug,  when 
judicial  proceedings  were  still  competing  with  the  more 
ancient  method  of  a  free  fight,  was  to  provide  a 
machinery  that  should  effectively  secure  a  decision  of 
some  kind.  The  refinements  of  our  modern  notions  of 
law  and  evfdenee  did  not  exist,  and,  if  they  bad  existed, 
oonld  not  have  been  nnderstood.  In  the  same  way  the 
early  methods  of  proof  were  solemn,  ceremonial,  and 
inoapable  of  disoaaaion.  Testimony  was  numbered,  not 
weighed.  Parties  or  witnesses  made  oath  to  one 
particular  fact  or  assertion  only,  and  there  was  no  cross- 
examination.  In  the  wager  of  law,  which  survived  in 
England  into  the  present  century,  though  for  many 
generations  means  had  been  found  of  evading  its 
application,  the  defendant  swore  that  he  owed  nothing 
of  the  sum  demanded,  and  brought  a  certain  number  of 
other  men,  eleven  or  more,  to  awear  that  they  believed 
him ;  and  this  onoe  duly  performed  waa  eooolnalM.' 
He  had  "made  his  law,"  and  must  go  qait.  Claims 
and  defenoes,  and  the  manner  of  establlBhing  them, 
were  alike  retrained  to  a  certain  number  of  set  forms. 
It  was  the  bnsiness  of  the  party  to  bring  his  case  within 
the  precise  terms  of  one  or  other  of  those  forms ;  and 
when  that  condition  was  satisfied,  the  Conrt  hfid  no 
discretion  and  no  power  to  look  further. 

The  actual  working  of  our  Common  Law  Oonrta  la 
modern  times  waa  a  long  way  from  this  state  of  thhiga; 
bat  the  system  of  oommon  law  pleading  grew  out  of 
something  like  it,  and  preserved  mnoh  irf  tbe  ancient 
formalism  to  tiie  last.  It  preserved  altogether  the 
theory  that  a  lawsuit  is  a  combat  between  the  parties, 
in  which  they  do  everything  for  themselves  and  at  their 
own  risk,  and  the  Conrt  is  concerned  only  to  see  things 
done  in  order.  Whatever  exceptions  to  this  were  intro- 
duced by  the  Common  Law  Procedore  Act  or  otherwise 
were  deliberate  innovations  suggested  by  the  Chancery 
practice.  Common  law  pleadings,  accordingly,  were 
qnite  nnintelligible  to  a  layman,  apd  often  gate  no  infor- 
mation whatever  as  to  the  natnre  of  the  facta.  The 
plaintifTs  declaration  stated  in  the  appropriate  teehni- 
oal  form  the  eharaoter  of  the  right  he  aaserted.  Tbe 
defendant  ahowed  in  like  manner,  by  demurrer  or  plea, 
as  the  case  might  be^  whether  be  objected  to  the 
plaintiff's  declaration  as  bad  in  form,  or  intended  to 
dispute  the  case  generally  on  the  facts,  or  to  prove  on 
his  own  part  facts  establishing  any  special  gronnd  of 
defence.  A  defect  in  form  at  any  stage  waa  fatal,  it 
taken  advantage  of  in  time  by  the  other  side.  Tbe 
nltlmate  objeot  waa  to  lead  to  a  definite  tone  or  matter 
in  dispute  between  the  parties,  to  be  deeided  by  a  jury 
if  it  were  a  question  of  fact,  by  the  Coort  if  it  were  • 
qnestion  of  law.  We  may  note  in  paaring  that  the  clear 
aeparation  of  tbe  f  anotions  of  the  Judge  aad  tbe  jnry 
had  a  great  effeet  in  sharpening  the  definition  of  the 
rnles  of  pleading,  and  led  incidentally  to  some  of  the 
most  extraordinary  features  of  the  system  in  its  de- 
veloped shape.  By  iogeniona  fictions,  not  to  be  explained 
here,  it  was  made  possible  to  obtain  the  verdict  of  tbe 
jury,  under  the  legal  direction  of  the  Jadge  and  aubjeot 
to  the  correction  ot  bis  law  by  a  Court  of  Appeal,  on 
mixed  qaestions  of  faot  and  legal  inferences  from 
fact,  anoh  aa  whether  a  particular  pareel  of  land  waa 
the  freehold  of  J.  8.  Qaestions  of  this  kind  might 
involve  the  widest  range  of  evidence  and  tbe  most 
various  topios  of  legal  argument ;  ao  that  in  the  modern 
period  of  oommon  law  prooedure  tbe  simplicity  of  the 
final  issue  was  often  on^  apparent.    In  other  ways,  too, 
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tb«  syttam  wait  stretohed,  vicboat  any  furmal  breaoh 
of  its  tra'iitiona,  Co  meet  the  iiioreai>iag  needs  of  man- 
kiod.'  Tbe  so-called  "oommaa  ooaobs,"  which  were 
ot  raUdvetjr  modern  iatradoctjoa,  entbled  jaelioe  to  he 
doii«  io  a  gmat  variety  of  oaaea  uot  covered  by  the 
aacienk  locma  of  aatioa.  U  they  bad  been  inreated  a 
oautnry  or  two  earlier,  tbay  might  have  enabled  the 
(>>tamoD  L&w  Conrta  to  oompets  saooesafally  wilb  the 
OhanoelloT  for  a  good  deal  o{  tba  basiuew  that  was 
abandoned  to  the  exclusive  jorisdiction  ot  Kqaity. 

Now  all  these  inventions,  however  asefal  tbey  were  in 
Robstaooe,  made  the  laai{aage  of  the  pleadings  less  and 
less  coooeoted  with  the  real  oatare  of  the  case.  The 
system  was  overloaded  with  endless  subtleties,  and  had 
lost  its  original  merit  of  forcing  on  t^e  parties  a  single 
and  oonclnaive  deoiBion,  thongh  perhaps  a  rade  one. 
Meanwhile  the  suit  was  still  oondacted  in  the  fashion 
of  a  jadioial  combat  in  which  the  Ooart  interfered  as 
little  as  possible.  The  parties  might  take  aaj  advan- 
tage not  forbidden  by  the  rnles,  and  make  the  most  ot 
it.  Tbey  were  not  boand  to  give  one  another  any 
informatiOD,  and,  indeed,  it  was  the  pleader's  atia  to 
disclose  as  little  of  bis  case  as  he  ooald  before  it  came 
on  for  trial.  Everything  not  eontradioted  by  the  ad- 
versary was  taken  to  be  admitted,  bnt  there  were  no 
means  of  compelling  an  admission.  Even  a  party's 
own  assertions  in  bis  pleadings  oould  not  be  nsed  as 
evidenoe  against  himself,  thongh  he  was  not  allowed  to 
piove  anything  inconsistent  with  them.  Again,  the 
Oonits  ooald  not  deal  with  matters  involving  the  inter- 
ests of  more  than  two  parties.  The  Jadge  was  the 
arbiter  of  a  single  oombac  only ;  ha  oonld  not  provide 
for  more  complex  oontzoversiea.  Again,  a  Oommon 
Law  Oonrt  had  no  power  over  the  ooudnot  of  the  oaase 
tw  the  parties,  nor  had  it  any  personal  joriadiotion  over 
them  even  in  its  final  jadgmenf-.  It  ooiUd  not  oommand 
them  to  xepckir  any  injury  done  or  abstain  from  any 
injnry  threatened.  Damages  were  the  only  oompensa* 
tion  it  oonld  give,  and  distress  its  only  original  weapon. 
The  personal  jarisdiotion  of  the  Oommon  Law  Conrta, 
•xoept  io  oases  involving  danger  to  the  peace,  and  so 
not  being  of  a  potely  oivil  natnre,  depended  on  various 
early  statutes.  "The  oommon  law  prooedare,"  aa 
American  writer  has  said,  "is  founded  upon  the  theory 
that  the  parties  to  an  aotioo  owe  no  obedience  to  the 
Oonrt."  They  took  every  step  at  their  own  judgment 
and  at  their  own  peril  (in  th«  older  praotioe  often  the 
peril  of  total  diseomfifaare)  if  th^  were  wrong. 

Sach  a  system  oould  obvionuy  not  hold  its  ground 
among  tha  affairs  of  a  modern  sooiaty.  Men's  dealings 
have  baooma  more  various,  their  sense  of  doty  more 
raflnad,  and  their  sense  of  justice  more  azaotiog.  Wa 
now  ezpeot  legal  deoisions  to  be  not  only  certain  and 
formally  ooiraot,  bat  to  be  something  like  a  full  and  fair 
Battlement  of  the  matter  in  dispnta.  Perhaps  tiie 
ancient  theory  of  litigation  oannot  be  said  to  have  been 
really  carried  out  in  England  in  its  pore  and  primitive 
tormallam  at  any  time  siuoatthe  Norman  Oonqaest,  In 
any  oaae  it  was  modided  by  tha  ingenaity  <rf  pleaders 
in  tha  ways  above  mentioned  ;  it  was  largely  set  aside 
by  the  Oommon  Law  Procedure  Aet;  and  now  it  is 
aboUahad,  in  intention  at  least,  by  tha  Judioaturs  Aots. 
The  opposite  systam,  nevarthaless,  has  not  oomplst^y 
rqalaoed  it. 

That  system  is  to  be  found  in  the  procadnrs  intro- 
dnced  by  the  modem  dvU  law  and  adopted  by  tha 
Ecclesiastical  Courts.  It  was  likewise  adopted  to  a 
saosible  extent,  thongh  not  fully  or  oonsistaoUy,  by  the 
BngUsfa  Oonrt  of  Chancery,  which  was  long  in  tha 
hands  of  o£Boials  trained  in  the  oivil  and  canon  law. 
The  fnoctious  of  the  Oonrt  in  this  system  is  not  to 
preside  at  a  combat  and  be  content  with  seeing  fair 
play,  bat  to  oondnct  an  active  process  of  inquiry  on  tha 
snggestion  of  tba  parties.  The  suitors  are  under 
supervision  and  control  at  every  step,  and  may  be 
commanded  by  tha  Court  to  do  what  it  thinks  just  at 
any  stags  of  the  oause.  Having  tham  thus  in  its 
power,  the  Oonrt  can  examine  them  upon  oath,  and 
make  the  defendant  a  witness  against  himself  by 
iatenogating  him   tA   tbe  laqamt  of  tlM   plaintiff. 


Shakespesre  shows  his  singnlar  justness  in  points  ot 
detail  when  at  the  end  of  the  Mercluint  of  Venice  ha 
makes  Portia  and  Nerissa,  who  have  been  playing  tha 
parts  of  a  oivilian  lawyer  and  his  clerk,  offer  to  be 
charged  npon  interrogatories.  In  the  month  of  an 
Englisb  oommon  lawyer  tha  speech  would  be  repugnant 
and  impossible.  For  the  Venetian  it  is  perfeo<ly  appro- 
priate. In  like  manner  the  examination  of  witnesses 
was  in  theory  the  aot  not  of  tba  parties,  bat  of  the  Court. 
To  this  day  there  are  official  ezaminars  attached  to  the 
Chancery  Division,  though  their  functions  have  beooma. 
little  more  than  ministerial.  Tha  pleadings  likewise 
were  under  oCBloial  oontrol.  Instead  of  being  delivered 
withont  leave,  sain  the  common  law  system,  and  liable 
to  be  defeated  afterwards  if  the  other  party  oonld  pick 
a  hole  in  it,  every  pleading  hetd  to  be  expressly  allowed 
by  the  Court.  No  admission  oould  be  implied  from  tha 
adversary's  silanoe.  The  party  was  bonnd  to  state 
everything  he  meant  to  prove  and  to  offer  aotnal  proof 
at  every  point.  In  one  word,  the  prooedare  and 
jnrisdiation  ware  inquisitorial ;  whereas  the  common 
law  procedure  may  be  described  as  purely  oontentious. 
The  adoption,  so  far  as  it  went,  of  inqaisitorial  methods 
and  powers  by  the  English  Court  ot  Chanoary  is  olosely 
connected  with  Uie  nearness  of  the  Chanoellor  to  the 
King's  parson.  As  keeper  of  the  Great  Seal  he  repre- 
sented the  dignity  of  the  Crown  in  a  pecaliar  and 
eminent  manner,  and  disobedience  to  bis  jaditMsI 
orders  was  treated  as  an  aot  of  diraot  disobadienoe  to 
the  Sovereign,  One  part  of  the  prooess  for  compelling 
a  eontamaioioas  defendant's  appearanoe  in  the  old 
Chanoary  praotica  was  dignified  by  tha  formidaUa 
name  of  a  Commission  of  RebellioD.  As  regards  tha 
aathority  of  the  Court  and  the  manner  of  its  exeroise, 
the  Cbanoellors  adhered  pretty  olosely  to  their  oivilian 
and  eoolesiastical  models.  As  to  prooedare,  the  theory 
of  tha  ooostant  active  oontrol  ot  the  Court  had  very 
much  broken  down  in  the  canonical  ooarts  themselves, 
and  the  influence  of  the  oommon  law  ooutribated  to 
reduoa  its  importance  yet  mora  in  tha  Chancery.  What 
had  originally  been  suhjeot  to  tha  discretion  of  tha 
Conrt  settled  into  fixed  rontina.  The  plaintiff  had 
thus  almost  unlimited  power  to  interrogate  the  defend-, 
ant,  and  had  also  power  within  sufficiently  wide  limits 
to  compel  the  production  of  dooomeuts.  Almost  tha 
only  vestage  of  the  old  function  ot  the  Conrt  was  that 
the  defendant  had  to  swear  to  his  answer  before  one  ot 
its  officers  authorised  for  that  purpose.    Tha  pleadings 

fava  the  party's  version  of  the  facts  in  oonsiderabla- 
etall,  and  often  set  out  at  length  deads,  letters,  ot 
other  documents  whioh  formed  part  ot  his  oaaa.  Tha 
plaintiff's  bill  of  oomplaint,  as  his  pleading  was  called, 
ended  by  praying  of  the  Oonrt  the  speoifio  talief  to 
whioh  he  thought  himself  entitled';  tor  example,  that 
tha  defendant  might  be  ordered  to  aonvey  to  bim 
certain  lands,  or  to  render  an  aoooaut,  or  restrained  by 
injunotion  from  continuing  a  nnisance.  This  was  made 
naijdful  by  the  variety  and  extent  of  the  Chanoellor's 
jadioial  and  administrative  powers.  Nothing  ot  tha 
kind  waa  needed,  or  indeed  possible,  in  a  Oonrt  of 
oommon  law,  where  the  only  judgment  a  plaintiff  could 
get  was  (with  a  tew  exceptions  not  affecting  the  general 
charaotar  ot  the  system)  for  the  reoovery  ot  a  sum 
either  olaimed  by  him  as  a  debt  and  found  to  be  doo  or 
assessed  by  the  jury  as  damages. 

It  mast  not  be  supposed  that  eqoity  pleading  was 
wholly  simple  or  rational.  It  nsed  to  nave  plenty  ot 
cnmbrouBuesB  and  formality  of  its  own,  thongh  defects 
of  form  had  never  the  same  fatal  consequences  as  at 
common  law.  But  it  was  taken  in  hand  and  largely 
reformed  at  the  same  time  that  the  Oommon  Law 
Procedure  Act  simplified  the  leoords  ot  the  superior 
Courts  at  Westminster;  and  bills  and  answers  in 
Chancery  between  1852  and  1876  presented  an  intelli- 
gible and  even  fairly  re«dable  account  of  the  whole  case. 
Nor,  considering  the  natare  ot  the  story  that  often  had 
to  be  told,  was  there  mneh  to  complain  ot  In  tha  way  ot 
prolixity  in  a  well-drawn  bill.  Evan  wall-drawn 
answers,  however,  were  often  both  orampad  and  prolix 
tbrongh  the  naoessity  the  pleader  wM  and«r  ot  Mswaf 
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log  with  abaard  miaoteness  a  Btring  of  iDtarrogatorieB 
which  generally  repeated  every  single  allegation  in  iho 
bill. 

The  two  ayateme  in  their  reTised  forms  were  as  good, 
or  nearly  as  good,  as  they  ooald  in  either  oase  be  mode 
withoot  radioal  change.  Taking  them  In  those  forms, 
•a  they  stood  for  the  lost  30  years  before  the  passing  o( 
the  Jndioatare  Aets,  we  may  sum  np  the  oontraat 
thas: — ^In  the  common  law  system  pleadings  were 
concise  and  formal.  Defects  of  form,  however,  bad 
been  rednced  to  minor  importance  by  modern  legislation. 
Fnrther  dlselosare  ot  the  faots  relied  on  oonld  be 
obtained  before  trial  only  by  order  of  the  Oonrt 
(represented  for  this  pnrpose  by  a  Jodgs  or  Master 
sitting  at  Oh  ambers),  whether  in  the  form  ot  partiealars, 
diaooveiy,  or  answers  to  inteorrogatMles.  In  pt»atioe 
the  powers  of  oompeUing  discoyery  and  administering 
ioterrogatories,  which  the  Oommon  Law  Prooedare  Act 
had  bmowed  from  Chancery,  were  bat  sparingly  used. 
As  a  role  the  record  stiU  showed,  as  it  had  always 
done,  not  ttie  matters  ot  fact  asserted  by  the  parties, 
bat  the  legal  oonolnsions  they  songht  to  establish  by 
faett  which  appeared  only  at  the  trial,  and  were 
recorded  only  in  the  Judge's  notes  of  the  evidenoe.  In 
equity  the  pleadings  gave  a  complete  history  of  the 
case  as  each  party  desired  to  make  it  oot,  and  their 
formality  had  been  rednced  to  a  minmam.  Tbeplaintifl 
ooaM  interrogate  the  defendant  as  a  matter  of  oonrse, 
and  in  a  hostile  sait  always  did  so.  The  defondant's 
answm  was  on  oath,  and  was  evidence  against  himself. 
The  evidence  of  the  witnesses  waa  taken  as  a  role  by 
written  depositions.  As  the  affidavits  were  settled  by 
•elicitCKB  or  eoansel,  who  naturally  made  the  assertions 
••  strong  as  they  thooght  the  deponent  would  swear  op 
to,  there  can  be  no  donbt  that  this  feature  of  Ohaooery 
pcaetioe  led  to  a  great  deal  of  hard  swearing,  not  to  aae 
•  batBher  term.  The  decree  given  by  the  Court,  after 
bearing  the  cause  generally,  stated,  except  in  the 
■implest  cases,  the  view  taken  by  the  Judge  of  tb« 
rigfata  of  the  parties,  and  then  worked  out  its  conae- 
quenoes  by  way  of  dlreotioo  in  so  much  detail  as  th« 
nature  of  the  ease  required.  It  also  showed  what 
evidence  had  been  produced  to  the  Court ;  this  being  a 
(Olio  of  tbe  old  civilian  principle  that  the  daposiUoaa 
were  taken  ^  the  Oonrt  itself,  or  under  its  iramedlata 
aatbority.  Thus  the  papers  filed  in  a  Chancery  suit, 
together  with  the  decree,  would  show  with  considerable 
funesa  the  faots  of  th»  oase,  the  eonrse  of  tbe  prc^ 
eeadlngs,  tbe  decision  of  the  Court,  and  to  a  certain 
•stent  the  reasons  for  it.  We  need  hardly  add  that 
trial  by  jury  was  a  distlagnishlng  featare  of  the  oommon 
law  system,  and  to  laymen  the  most  eonspicaous  one. 
At  oommon  law  many  cases  were  tried  without  a  jury 
by  way  ot  reference,  which  sometimes  waa  eompnlsory, 
and  a  fow  by  consent  in  eonrt  before  a  Judge  sitting 
akme.  In  Ofaancery  jnry  trial  was  made  possible  is 
some  oases  by  an  Act  of  Parliament  of  recent  date. 
But  in  the  main  the  distinetion  kept  its  strength ;  and 
it  waa  deeply  implanted  not  only  in  the  practice  of 
the  several  Conrta,  but  in  tbe  professional  training, 
traditions,  and  haUta  of  mind  of  the  praetitioners  who 
traquented  them. 

We  have  now  aeen  what  aort  of  gronnd  waa  prepaied 
lor  tbe  Jadicatore  AetSL  Bearing  in  mind  the  ooa- 
dittone  of  the  problem  disclosed  by  otir  review,  we  shall 
go  on  to  esnsider  Hte  failures  of  this  latest  reform  and 
the  remedies  proposed  for  them.— 7<nM*. 


THE  CONVBTANCING  AND  LAW  OP  PROPERTY 
ACT.  1881.  WHBRBIT  SHOULD  BE  ADOPTED. 
AND  WHERE  EXCLUDED.— IV. 
{Contbuttdfivm  pagt  <3,  antt.) 
Mtrtgagt  qf  Policy  (jf  AHmranoe. 
Tb*  ealal*  olanse  may  be  omitted  (s.  6S) ;  and  also 
the  powa*  of  attonMy.    Messrs.  Wolstenbolma   and 
TarDOT  (p.   168)  advise  that  the  declaration  by  the 
moctgagae,  «t  ttiuu  of  the  money  raoeived  by  him 
under  the  p<dlay,  and  tbe  olanae  maUog  the  moct' 


gagee's  reoeipt  auffloient,  may  be  omitted  in  csUaooe 
npon  sect.  89.  And  this  appears  to  be  idle  oaae. 
Covenants  by  the  mortgagor  to  keep  np  life  asfluranee, 
and  restore  tbe  same  if  voidable,  eSeat  a  new  on*  if 
void,  (to.,  and  power  fen  the  mortgi^ee  to  inanie,  if  tbe 
mortgagor  flails  to  do  so,  masb  be  inserted  as  usnaL  A 
power  ot  sale  will  be  given  by  aeota.  19-33,  hot  it  will 
hardly  be  considered  aatislartory.  It  givaa  no  power  to 
sell  by  way  of  surrender  to  the  insoranee  offiee.  Xbii 
may  be  remedied  by  a  abort  supplemeatary  olauaa. 
Tbe  usual  oovenants  for  title  should  be  inserted,  as  they 
should  include  a  covenant  by  the  mortgagoc  to  enable 
the  mortgagee  to  reoover  and  receive  the  money  payable 
under  the  polioy.  For  forms  of  mortgage  of  policy  of 
inanranoe  see  David.  Mortgagee,  Sad  edit.  88B ;  Wolst. 
&  T.  167. 

Mortgage  to  Joint  TenanU. 

So  (sr  we  have  been  considering  varieties  of  mort« 
gages  where  the  variation  conaiated  in  the  sabjeot* 
matter  of  the  conveyance.  We  now  propoee  to  dlsonsa 
oases  where  the  devjation  from  the  standard  form  of  a 
mortgage  of  fee  simple  between  two  persona  dependa  «a 
the  number  or  legal  atatns  of  the  parties  by  whonn,  o« 
to  whom,  the  mortgage  is  made.  As  mortgages  by  one 
person  to  trustees,  as  joint  tesants,  are  of  every-day 
ocenrrenoe,  we  shall  state  shortly  tbe  modifioaUona  on 
the  old  form  of  such  a  mortgage  which  we  shall  now 
in  general  advise.  The  leasing  powers  of  the  mortgagor 
and  his  snbsequsnt  mortgagees  should  be  ezoludied. 
Bee  Article  H,  Laaa  Timet,  Jan.  14,  p.  ISi.  Tbe  general 
words  aad  "  all  estate  clause  "  may  nanally  be  omitted. 
See  Article  I,  Zaw  Timu,  Jan.  7,  p.  167. 

We  have  next  to  consider  how  far  it  is  prudent  to 
rely  upon  the  statutory  power  of  sale  given  by  seats. 
19-  3a.  These  seotions  give  tbe  power  to  "the  mort- 
gagee ; "  but  sect.  81  (4)  declares  that  the  powar  of  sate 
may  be  exensissd  by  any  peiaon  for  the  time  being 
entitled  to  reoeive  and  give  a  diaobarge  for  the 
mortgage  money.  Of  course  "person"  will  include 
"persons."  See  also  aect.  61.  Also  by  aeot.  3  <vi.) 
"mortgagee"  iiudodea  any  penwn  from  time  to  time 
deriving  title  mider  the  original  mortgagee.  If,  then, 
there  te  a  joint  aecoont  daoae,  or  if  the  mortgage 
moi>ey  ia  espreaaed  to  be  advanoed  as  money  belonging 
to  the  mortgageea  on  a  joint  aeeoont  (aect.  61),  tbe 
implied  powar  of  aale  will  in  the  fltat  matance  iMloag  to 
the  mortgagees,  and  then  will  paaa  in  the  ordinary  way 
to  tbe  sarvivors  and  aisrvivor  of  them,  aad  to  the 
exeeuton  or  admioiatratera  of  the  laat  aorvivor.  There 
ia  no  ocaaaion  for  any  declaration  that  tbe  heir  of  tha 
laat  surviving  mortgagee  shall  ooaear  in  a  saie  by  suoh 
mortgagse's  persoikal  repreaentati-vea,  beoaaae  by  aeet. 
30  the  legal  estate  in  the  mortgaged  property  will  paaa, 
notwithstaading  any  attempted  devise,  to  tbe  personal 
representativea 

Satiafaotory  provisioas  as  to  suffioianey  of  noticea  to 
mortgagor  previous  to  sale  are  made  by  aaot.  67.  Thus 
it  will  be  seen  that  the  power  of  aale  may  nanally  be 
omitted.  But,  in  acme  oaaea  when  tbe  iuteseat  mart> 
gaged  ia  not  the  entire  intareat  of  the  mortgagor,  aa  ia 
ohargea,  or  in  mortgagee  of  leaaeholda  by  danaiae,  a 
olaoae  sapplementing  the  atatote,  ao  as  to  paaa  the 
entire  estate  and  interest  of  the  mortgagor,  will  ba 
usefal ;  and,  in  some  few  cases,  it  mi^  be  well  to 
exeinde  a  power  of  sale  altogethar.  See  Article  IL, 
Lav  Timti,  Jan.  14,  page  186. 

The  powers  given  by  sect.  1^34  with  regard  to 
insurance  and  appointinent  of  a  reoeiver  are  given  to 
"  the  mortgagee ; "  but  here,  again,  we  think  they  may 
be  aately  relied  on  in  a  mortgage  to  joint  tenaota,  in  the 
aame  way,  and  aubjeot  to  the  aame  limitationa,  aa  in  a 
mortgage  to  one  peraoo.    See  Artiole  IL  (mW  m^). 

The  word  '■mortgagae"  bears  wa  extended  meaniiHt 
by  sect.  3  (vi.),  aa  atated  above.  Bee  alao  aaot.  64. 
I^bably,  however,  aa  joint  tenanta  are  usnally  tmataea, 
th^  will  insert  tbe  usual  elanae  oempalUng  the  mort- 
gagor to  inatire. 

Oovenants  for  title  may  be  omitted  if  tbe  mortgattor 
conveys  as  beneftoial  owner,  aa  than  oorenant  (O.)  of 
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,  7  will  bo  implisd.  By  seoc.  64,  the  oorenants  of 
7  are  mad«  applioable  to  ooaveyances  io  joint 
teDanoy.  Baot.  11  is  aa  {oUowa  :— "  la  the  oonatraotion 
o{  n  covenant  or  proviso,  or  other  provision,  implied  in 
a  deed  by  virtue  ot  this  Aot.  words  importing  the 
aingolar  or  plaral  namber,  or  the  muoaline  gender, 
^iSl  be  read  as  also  importini;  the  plaral  or  eingolar 
number,  or  as  extending  to  females,  as  tbe  case  may 
require." 

If  it  is  stated  in  the  mortgage  that  the  money  ia 
advanoad  by  (he  mortgugees  ont  of  mousy,  or  as  money, 
belonging  to  them  on  a  joint  aoooaut,  the  nsnal  joint 
•ecoaut  olaase  may  safely  be  omitted  by  virtue  of  seot. 
61.  Messrs.  Wolstenbolme  and  Turuer  think  it  not 
even  neoeasary  to  state  that  ihe  money  belongs  to  the 
mortgagees  on  a  joint  aocoont,  bat  that  it  is  oonvenient 
to  do  so  (p.  82),  and  they  insect  saoh  a  statement  in 
their  form  (p.  163). 

'  We  strongly  advise  its  iaserticw,  la  oafle  of  a  mort- 
gage for  a  past  debt,  the  money  can  be  expressed  to  be 
otriag  to  them  ont  ot  money,  or  Be  money,  belonging  to 
them  on  a  joint  aoooant  (seot.  61).  The  statement 
eaa  be  ioeerted  in  the  recital  of  the  agreement  for  the 
advance ;  or,  where  there  is  no  recital,  it  oan  either  be 
placed  in  the  oongideration  olause,  or  made  a  separate 
olaase  at  the  end  ot  the  deed. 

(IVi  t»  coHttnuei.} 


MTT8I0  IN  THE  OOURTS. 
iContimieit/nm  IS  It.  L.  T.,  p.  trr.) 

Ohnrob  masio  has  been  considered  by  several  of  the 
Coarts.  In  the  States  of  New  Yorli,  apparently,  they 
do  not  think  very  maob  of  (he  kind  famished  by  raral 
choirs  to  oonntry  congregations;  Xh«r«  it  has  been  held 
that  the  mere  fact  that  one  sings  in  a  oonntry  choir,  ot 
plays  on  an  iostrament  as  an  accompaniment,  raises  no 
implied  liability  as  against  the  oharoh  aathorities  to 
pay  a  quantum  meruit  for  the  services  rendered.  It  will 
be  presumed  that  the  services  were  performed  gratai- 
(oasly.  So,  if  an  organist  of  a  country  charch  saes  for 
his  or  her  salary,  be  or  she  mast  clearly  prove  that 
there  was  an  actual  employment  by  the  charch,  and  a 
promise  to  pay  binding  upon  the  corporate  body.' 

Everyone  who  has  been  in  the  habit  of  going  to 
charch  knows  that  in  well  nigh  every  congregation 
there  is  some  one  or  other  whose  vocal  organa  and  style 
of  singing  is  not  gaits  in  accord  with  orthc^oxy.  Lately 
in  England,  the  Bampatead  magiatrates  had  to  oonsidar 
a  lady's  maaical  performances.  A  complaint  wa«  made 
by  the  minister,  the  Bev.  Mr.  Bumaby,  against  a  lady 
who  had  not  a  proper  estimate  of  her  own  vocal  ability, 
whioh  was  not  at  all  oommensarate  with  her  picas 
sincerity.  In  other  respects  tbe  ofEender  was  an 
excellent  gentlewoman  of  oaltare  and  ednoatioo.  8ha 
was  decidedly  in  error  as  to  the  quality  of  her  voice, 
which  was  very  shxill,  very  hijgh,  and  very  thin,  and  she 
exercised  it  with  a  complete  independence  of  the  other 
worahippera.  The  reaolt  was  that  tbe  lady  inflioted 
untold  tortures  apon  the  people  of  the  oboroh, "  through 
•very  poise  her  muaio  stole,"  and  the  nerves  of  the 
elergyman  were  so  completely  anstrung  that  he  could 
not  proceed  .with  tbe  service.  The  choir,  also,  was 
dissatisfied,  as  the  lady's  irrepressible  vocal  pietjr 
frequently  rendered  nugatory  its  beat-intenlioned  artistic 
effjrts.  Bemonstrance  only  evoked  an  expression  of 
regret  that  her  voice  was  not  pleasing  to  the 
eongregation ,  accompanied,  however,  by  a  strongly- 
expressed  determination  to  continaa  performing  the 
religions  duty  which  she  believed  to  be  incumbent  upon 
her.  Uu  the  clergyman  complaining  to  the  justioes 
that  she  was  "  troubling,  vexing,  and  disquieting  the 
eongregation,"  they  decided  to  give  her  a  month  in 
whioh  to  ease  off  and  stop,  and  it  she  was  not  quiet  in 
that  lime,  to  fine  her  £6.' 
.  A  yety  similar  case  came  before  the  Oourt  in  North 
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Carolina  some  years  ago,'  and  there  it  was  held  that 
the  defendant  was  a  "  proper  subject  for  the  disoipline 
of  the  ohuroh,  but  not  for  the  discipline  of  the  courts." 
In  Mr.  Irving  Browne's  interesting  little  work, 
"  HomorouB  Phases  ot  the  Law,"  we  are  told,  "  The 
defendant  was  indicted  for  disturbing  a  religions 
congregation.  He  was  a  strlot  member  of  the  Methodist 
Ohuroh,  and  a  man  of  exemplary  deportment,  bat  he 
sang  in  sooh  a  way  as  to  disturb  Uie  congregation.  The 
diaturbanoe  consisted  partly  in  his  holding  on  the  notes 
after  the  otho:  singers  had  let  go.  He  was  evidently 
trying  to  realise  Milton's  idea  of  'linked  sweetness 
long  drawn  out.'  This  disturbance  was  decided  and 
aeriooa ;  *  the  effect  of  it  was  to  make  one  part  of  the 
ooogregation  laagh  and  the  other  part  mad;  the 
irreligious  and  frivolous  enjoyed  it  as  fan,  while  the 
serioua  and  devout  were  iodignaintw'  Once  the  preacher 
had  shot  up  the  book  and  declined  to  sing  the.  hymn. 
Ihe  presiding  elder  had  refused  to  preaoh  in  tbe  ohuroh 
OB  acooaut  «f  the  distnrbaoce.  On  one  occasion,  'a 
leading  member  of  the  ooogregation,  appreciating  that 
there  was  a  feeling  of  solemnity  pervading  the  congre- 
gation in  consequence  of  the  sermon  just  d^vered, 
and  fearing  that  it  would  be  turned  into  ridicule, 
went  to  the  defendant  and  asked  him  not  to  sing,* 
and  he  then  refraioed.  On  many  oooasions  the  ohuroh 
members  and  authorities  expostulated  with  him  on 
account  of  his  siugiag  and  its  disturbing  effects,  bat  he 
invariably  replied,  that  '  he  wonld  worship  his  Gh>d, 
and  that  as  a  part  of  his  worship  it  was  his  duty  to 
fdng.'  One  of  the  witnesses,  being  asked  to  describe 
his  singing,  sang  a  verse  in  his  voice  and  manner, 
which  '  produced  a  borst  ot  long  and  irresistible 
laughter,  oonvnlsing  alike  the  spectators,  the  bar,  the 
jory  and  the  ooort.'  Tiie  jury  fonnd  Linkbaw  gailty ; 
bnt  this  was  reversed  because  there  was  no  proof,  or 
pretence,  of  any  intention  or  purpose  to  disturb  the 
worship,  but  on  the  contrary  it  was  admitted  that  he 
was  conacientionsly  taking  part  in  the  religious  services, 
and  doing  his  '  level  best.'  Now,  this  was  a  seriona 
case.  The  offender  was  a  member  of  the  oharoh  ia 
good  standieg,  and  there  was  no  fault  in  him  save  the 
eccentric  character  of  his  vocalization.  Bnt  it  must 
have  been  a  harrowing  reflection  to  his  fellow  ehuroh 
members  that  he  was  to  be  saved,  and  that  they  were 
boand  to  listen  to  that  singing  through  all  etemitQr." 

As  Mr.  Browne  says,  the  Oourts  in  North  OaroUna 
seem  singularly  insensible  to  the  charms  ot  masia  In 
StiUt  V.  BaUwiii?  it  was  held  no  nnisanoe  to  oarse  aad 
swear  so  loud  at  a  tavern  as  to  break  up  a  singing 
school  near  by.  The  Judge  said,  the  sohool's  "inter- 
ruption cannot  legally  be  pronoanced  an  inconvenience 
to  the  whole  community.  The  loss  of  instruction  in 
the  aooomplishment,  to  those  who  would  fain  acquire 
it,  does  not  very  gravely  influence  tbe  good  order  oi 
enjoyment  or  convenience  of  the  oitiEens  in  general, 
so  as  to  call  for  redreos  on  the  complaint  of  the  State." 

Borne  judges  really  appear  to  have  kaowo  something 
aboat  the  higher  kinds  of  musio,  and  to  have  trod  the 
l(»ttier  walks  of  the  science  of  sweet  sounds,  and  to 
have  been  able  to  talk  ot  airs  and  melodies,  aooom- 
panimentB  and  scores,  operas  and  dramatical  peilor' 
maooea.  In  Wood  v.  Bootg,*  N.  had  composed  and 
published  in  Berlin  an  opera  in  full  score.  After  hit 
death,  Brenler  arranged  the  score  ot  the  whole  opera 
for  the  pianoforte,  and  in  registering  the  arrangement 
in  England,  N.'a  name  was  inserted  as  that  ot  the 
originiJ  composer.  The  question  was.  Was  the  piano- 
forte arrangement  an  independent  mnaioal  composition 
of  whioh  B.  and  not  N.  was  tbe  composer  ?  Kelly,  C.B., 
thus  spoke  of  accompaniments :  "  Tbe  aocompaoiment 
ia  a  work  of  greater  or  less  skill.  In  some  coses, 
perhaps  in  many  cases,  it  may  be  in  this  for  anght  I 
know,  the  operation  of  adaptation  is  little  more  than 
mechanical,  and  what  anyone  aoqaaiuted  with  the 
soienoe  ot  mnsie,  any  oomposer  ot  experieaoe  might 
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have  been  able  to  do  without  diffioalty ;  bat  it  may  be 
and  olten  is,  as  in  the  case  of  the  six  operas  of  Moeart 
by  Mazzioghi,  a  work — I  would  hardly  use  the  term 
of  great  genias — bnt  a  work  of  great  merit  and  skiU." 

Baron  Bramwell  showed  his  knowledge  of  mnsio  by 
the  following  remarks :  — "  The  trntb  is,  an  opera  is  on- 
ginally  written  for  the  voices  and  for  difierent  instm. 
mentB.  In  this  pianoforte  soore,  as  it  is  called,  the 
parts  written  for  the  voioa  are  ideotieally  preserved, 
and  there  can  be  no  donbt  that  if  a  mau.bacl  a  oopy- 
(ight  in  the  original  opera,  sooh  a  score  woald  be  an 
infringement  of  his  copyright.  Bat  when  we  come  to 
the  parte,  not  for  the  voices,  bat  for  the  pianoforte, 
wbioh  is  not  an  ideotioal  repetition  of  what  the  author 
^note,  it  ii  the  basiaeas  of  the  adapter,  the  person  who 
«rtaitge»it  for  the  pituioforte,  to  preserve  the  harmony 
Mid,-  as  far  as  he  can,  the  no'es  and  all  the  effects  of 
the  original  composition,  but  be  cannot  prodoce  upon 
the  piaaobxte  everything  that  the  author  wrote,  aa  he 
wrote  ifc  Anybody  who  knows  anything  ol  the  orohes- 
tcal  aoore  anid  of  the  pianoforte  arrangement,  would 
know  that.  It  ia  a  physical  impossibility  that  fingers 
ooold  pUy  upon  the  pianoforte  every  note  as  it  is 
written  in  the  orohsetral  score.  For  example,  wheo 
there  is  a  trtmolando  in  the  music,  that  is  where  the 
Tiolins  play  the  same  notes  backwards  and  forwards 
eontiaaaUy,  of  ooorse  that  cannot  be  done  on  the 
jnano;  aoid  sometimes  tor  a  sabstitute  an  octave  is 
played  with  the  thumb  and  floger.  To  arrange  this  to 
the  best  advantage  great  jnd(pneDt  and  ooasiderable 
power  of  choice  is  required  on  the  part  of  the  arranger. 
IVaqneatly  there  are  other  difierences ;  there  are  pro- 
longedaotesin  the  one  and  notin  the  other;  as  the  soore 
of  the  opera  is  written  for  different  inatraments  which 
eaaoot  all  be  reptaeented  on  the  piano,  the  azranger 
pata  in  an  octave  below  on  the  piano  to  give  as  far  aa 
poasihle  the  same  effect.  Many  other  changes  must  ot 
neoeasity  be  made.  It  is  quite  lUear,  therefore,  that 
what  this  person  who  arranges  for  the  pianoforte  does 
ia  something  different  from  what  the  original  oomposer 
has  done.  Anybody  who  plays  any  musical  instrument 
knows  it  is  a  very  common  expression  to  say,  such  a 
piece  is  very  well  arranged,  such  a  piece  is  very  ill- 
uranged;  this  ia  a  very  difficult  arrangement;  that  is 
•a  easy  arrangement.  Ihose  who  play  the  Oermaa 
arrangements  know  tbey  are  more  difficult  than  the 
Eogliah,  because  the  Oennan,  with  great  coasoian- 
tionsnesS)  endeavonrs  to  put  into  the  arrangement 
every  aote  that  the  composer  has  put  into  the  score  as 
far  M  he  can ;  whareaa  the  Eoglish  composer  endaa- 
Toan  in  all  arrangements  to  make  them  dear  for  the 
player,  and  an  English  arrangement  is  by  no  means  so 
laborioaa  as  the  German.  It  is  manUest,  therefore, 
that  there  is  acme  judgment  and  tmte  required  on  the 
part  oi  the  anraaiger  for  the  pianoforte ;  and  it  ia  also 
eertain  that  if  it  should  happen  that  a  man  should 
eompose  an  opeca  withont  being  able  to  play  on  the 
piaaoforts,  which  is^  X  believa,  a  perfectly  possible 
thing,  he  could  not  anangs  it  himself  for  the  piano> 
iorte.  The  person  who  anangss  for  the  pianoforte  must 
have  a  knowledge  of  the  instrument ;  it  woald  be  a  bad 
anangement  if  he  put  in  passages  that  do  not  Ue  well 
for  the  haada,  aa  it  is  oallad,  so  aa  to  give  a  facility  of 
plagrinfr" 

f  ica^  is  not  only  robbery  on  the  asa,  but  also,  any 
litacaty  theft  ot  infrmgement  of  the  law  of  copyright ; 
and  copyright  ia  the  exclusive  right  which  an  author  or 
composer  possessee  of  msltiplying  copies  of  his  own 
work.  In  speafciag  of  eteiUing  an  air,  "  It  appears  to 
ma,"  said  Ijyndhnist,  J.,  "  that  if  yen  take  from  the 
eompoaitiOD  of  aa  anther  all  those  bars  conaeoutively 
whieb  form  the  entice  ur  or  melody,  without  any 
natural  aUeratioD,  it  is  a.piraay ;  tiiongb,  on  ^he  other 
hand,  yon  might  take  them,  in  a  diSment  order,  or 
hcdcen  by  the  iataneotioD  ef  others,  like  wotda^  in  sach 
a  manner  aa  wanM  not  he  a  piracy.  It  must  depend  on 
whether  the  air  taken  ia  substantially  the  same  with 
the  original.  Now,  the  most  unlettered  in  music  can 
dis'ingnish  one  song  from  another,  and  the  mere  adap- 
tation of  the.  air,  either  hy  changing  it  to  a  daaoe,  or  by 


transferring  it  from  one  instrameut  to  another,  does 
not,  even  to  oommoo  apprehensions,  alter  the  original 
sabjeot.  The  ear  tells  you  that  it  is  the  sama  The 
original  air  requires  the  aid  of  genins  for  its  constmc> 
tion,  but  a  mere  mechanic  in  mnsic  can  make  the 
adaptation  or  accompaniment.  SubstaatiaUy,  the  piracy 
1b  where  the  approiwiated  music,  though  adapted  to  a 
different  purpoae  from  that  of  the  original,  may  still  be 
recognised  by  the  ear.  The  adding  ot  variations  makes 
no  difference  in  the  principle".' 

"  The  composition  of  a  new  air  or  melody,"  aaya 
Nelson,  J.,  in  JoUie  v.  Jaeq/UM?  "  is  entitled  to  protec- 
tion ;  and  the  appropriation  of  tiie  whole  or  ot  any 
substantial  part  of  it,  without  the  Uoence  of  the  pro- 
prietor, is  a  piracy." 

One  who  adapts  words  of  his  own  to  an  old  air, 
adding  thereto  a  prelude  and  accompaniment  also  his 
own,  acquires  a  copyright  in  the  combination,  and  may, 
in  declaring  for  an  infringement  against  one  who  has 
pirated  the  whole,  properly  describe  himself  as  the 
pnqwietor  of  the  entire  composition.*  This  waa 
decided  in  an  action  brought  by  Samuel  Lover  against 
the  defendant  for  pirating  the  words  and  music  of 
"  The  Low  Baok'd  Oar,"  of  which  IJover  claimed  to  be 
entitled  to  the  copyright,  as  author  of  the  words,  prel  ode, 
and  acoompaaiment,  the  air  being  an  old  one  known  by 
the  name  of  "  The  Jolly  Plonghboy." 

Ohappel  Si  Oo.,  publisbed  a  song  under  the  title  of 
"  Minnie,  sung  by  Madame  Anna  Thillon.  and  Miss 
Dolly  at  Monsieur  Jnllien's  concerts,"  with  a  portrait  of 
Madame  Thillon ;  defendants  published  a  song  to  the 
same  air  called  "  Minnie  Dale,  snngat  Jullien's  concerts 
(and  always  encored)  by  Madame  Anna  Thillon ;"  the 
title-page  contained  a  similar  portrait  to  the  plaintiffs*. 
Viee-OhanceIl<»  Wood  granted  an  injunction  to  restrain 
the  defendants  from  publishing  their  eong,  "Minnie 
Dale,"  or  any  copy  or  copies  thereof,  or  any  other  pabli- 
cation  containing  a  colonrable  imitation  of  the  name, 
title,  or  titIe-paf(B  of  the  plaintiffs'  song.  "  The  de- 
fendants," said  the  yioe-Obancellor,  "  do  not  profefw 
that  their  song  is  by  the  same  composer  or  the  same 
publisher.  Bat  the  first  thing  anybody  proposing  to 
parchase  the  songwonld  say  woald  probably  be, '  I  want 
"  Minnie,"  sung  by  Madame  Thillon ;'  and  that  name 
and  description,  it  seems  to  me,  the  defendants  have  no 
right  to  whatever.  The  phdntiffs*  publication  is  the 
identical  song  which  that  lady  did  sing ;  it  was  oota- 
posed  for  the  plaintiffs,  it  is 'called  l^  the  name  of 
'  Minnie,'  and  they  had  a  perfect  right  to  entitle  it 
'  Minnie,'  aa  a  song  sung  by  that  lady  ;  and  then  the 
namCi  having  aaquired  a  celebrity  as  the  name  of  a 
song  sung  by  her,  the  defendants  advertise  another 
song  by  &e  same  name  aa  sung  by  this  lady,  which 
cannot  be  meant  merely  to  refer  to  the  melody  as  sung 
by  her.  No  person  who  heard  '  Soots  wha  has,'  sung 
by  Braham,  would  ask  for  •  Bey  Tuitte  Taitte,'  the 
name  of  the  old  melody.  Therefore,  it  seems  to  me 
that  there  was  a  plain  and  palpable  purpose  in  the 
assumption  of  the  name.  The  original  song,  as  sung  in 
America,  was  ■  Lillie  Dale,'  and  the  defendants  have 
changed  it  into  'Minnie  Dale,'  suog  by  Madame 
Thillon,  and  a  description  can  be  for  no  other  purpose 
than  to  appropriate  the  property  of  the  plaintifh."* 

An  injunction  was  also  granted  to  restrain  another 
defendant  from  publishing  a  song  consisting  of  different 
words  to  the  same  air,  with  a  title-page  on  which  was  a 
different  portrait  of  Madame  Anna  Thillon,  copied  from 
an  American  publication,  and  the  words, "  Minnie,  dear 
Minnie.    Madame  Anna  Thillon."* 

A  Mr.  Bossell  had  been  in  the  habit  ot  singing  a  aong, 
oalled  "  The  Ship  on  Fire,"  at  pablio  concerts ;  a  Mr. 
Smith  advertised  a  roca]  entertainment,  and  gave  this 
and  other  sensational  songs  as  part  of  the  programme. 
Mr.  R.  sued  for  the  penalties  given  by  the  Act  for  the 
infringement  of  his  sole  right  to  represent  this  dramatic 

0)  D'Ahiu1iuy.Beout,ir.kC.Ka. 

(2)  1  BUtcM.  «18. 

(3)  Lover  -r.  Davtdton,  1  C.  a  N.  8.  m 

(4)  Chappel  r.  DmHdun,  t  K.  A  J  ISS. 
W  Shoitt,  f.  1*7. 
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piaos.  DaomftD,  C.J.,  thns  speaks  of  tbe  defeodant's 
performsnae :  "  Tbe  song  in  qaestion  is  stated  in  tbe  bill 
M  be  (oanded  on  tfhe  loss  of  tbe  Keot  by  fire  in  the  Bay  of 
Biioay.  It  repreeents  astorm  atsea,  the  bnrningof  tbe 
Bfaip,  and  an  eaoape  by  boat  to  another  ship,  and  so  a  safe 
raturn  to  land.  It  moves  terror  and  pity  and  sympathy, 
by  preaentlog  danger  and  despair,  and  joy,  and  materoal 
and  ooajagal  affeotiou.  It  is  a  dramatio  pieee."  The 
readers  of  the  OatuuUan  Lou>  Tima,  auxious  to  rival  Mr. 
Bnasell  or  Mr.  Henry  Smith,  «rill  flad  thirty-five  lines 
«t  this  desoriptive  and  dramatio  song  in  12  Ad.  Se  El. 
N.  S.,  p.  218,  and  with  it  we  will  leiive  them,  giving 
tbem,  however,  the  fbllowiog  as  a  warning. 

likst  winter,  the  vioar  of  a  ooantry  parish  in  Bngland 
got  span  amUear  oonoert  to  provide  fa  nds  to  repair  the 
charoh  oloolc  and  to  bay  ooal  for  the  poor.  The  net 
proeeeds  were  fovr  ponnda  Bat  idas,  the  law  of  oopy> 
right  had  been  iafringed  by  some  performer  singing 
"Tbe  Moleteer,"  a  song  by  the  late  Uiohael  William 
Bttifs ;  legal  proaeedSn^weie  threatened  to  recover  the 
pAoal^  of  £10,  bat  matters  were  oompromiaed  by  the 
Tloar  kandiog  over  his  foar  poonds.* — B.  Vasbok 
BoonH. 


THE  AFFIDAVIT  OF  ATTBSTATION. 

Qoestions  arising  oat  of  bills  of  sale  oeear  m 
freqaentty,  and  bava  often  to  be  decided  so  modi  on 
the  apiir  of  the  momeot,  that  few  reported  easea  oa  tbe 
■objeot  oan  b«  allowed  to  pass  wlthoot  disonasion.  No 
leaa  than  nine  oases,  eaoh  dealing  with  an  important 
point  in  this  branoh  of  the  taw,  were  reported  last 
year ;  and  the  new  year  begins  with  a  tentb  io  the  ease 
of  Mmrp  V.  Bink,  reported  in  the  January  number  of 
the  Law  JomnuU  JUportt.  In  Idie  volame  for  last  yectf, 
W»  had  Conellj/  v.  Sceer~.ia  which  the  Ooart  of  Appeal 
ovarrnlad  l/yotu  y.  Twditr,  and  held  that  a  registered 
bill,  given  after  an  anragistsred  bill,  takes  priority, 
kUboagh  there  is  no  qaestion  of  exesatloo  of  bankraptoy. 
Sem*  ■V.  Bugke*  daeidsa  that  a  bill  of  sale,  partly  paid 
off,  oan  be  transferred  in  aooaidsration  of  the  payment 
of  the  balance  to  the  lender  and  a  fresh  advance  to  the 
borrower,  not  exceeding,  in  all,  the  sam  for  whioh  the 
bill  was  originally  given,  without  a  fresh  registration, 
itevdea  v.  Meadoua  deoides  that  goods  sold  nnder  an 
execatioD,  and  left  with  the  exaontion  debtor,  may  be 
olkimed  by  the  parohaser  from  a  new  exeoation  oreditor 
wiihout  a  bill  of  sale.  Pofne  v.  Fern  emphasised  the 
law  that  the  grantor  at  goods  eannot  give  a  good  title 
as  against  tlte  gi*atea  The  Oivdit  OompoHj/  v.  Pott, 
Oarrard  v.  Muk,  and  Hamilton  v.  Ohain*,  all  tamed  on 
the  vexed  questloa  of  the  trae  statement  of  the 
oonaideratioa.  Stal  v.  Olmridge  deeidea  that  the  grantee 
eannot  also  be  tbe  aoUsitor  who  attested  the  bill.  The 
pMsent  case  belongs  to  the  same  olass  as  Stal  v. 
Olairidgt,  and  throws  light  on  tbe  meaning  of  the  word 
"attestation  "  in  the  Billa  of  Sale  Act,  and  the  pn^ier 
form  of  tbe  affidavit  leqoired  by  tbe  statute. 

The  point  arose,  as  usually  is  the  case,  in  an  inter- 
pleader issue ;  and  the  judgment  oreditor  attacked  the 
bill  of  Bale,  on  the  ground  of  the  insoffloienoy  of  the 
affidavit  required  by  saotion  10,  sub-seotioo  2,  to  be  filed 
with  the  bill.  That  sub-aaotion  reqaires  an  affidavit  of, 
Amongst  other  things,  the  "  due  execution  and  attesta- 
tion "  of  the  bill.  The  affidavit  in  qaestion  stated  that 
the  filed  copy  was  a  true  copy  of  the  bill  and.  of  the 
attestation  and  execution.  It  also  stated  the  date,  and 
that  tbe  deponent  was  present  and  saw  tbe  grantor 
exeonte  the  bill,  which  was  explained  to  him.  The 
name  and  description  of  the  grantor  were  also  given ; 
and  it  was  added,  "  the  name  '  Wm.  F.  Law,'  set  and 
subsoribed  as  the  witness  attesting  tbe  doe  execution 
thereof,  is  tbe  proper  handwriting  of  Wm.  Farmery 
Law,  who  resides,  &o  ,  and  is  a  solicitor."  Mr.  Law's 
signature  appeared  under  an  attestnUon  olauae  in 
regular  form,  stating  that  the  bill  hod  been  executed  in 
hie  presence.  Was  this  an  affidavit  of  tbe  "  due  attesta- 
tion of  tbe  bill}"    The  claimanfa  oonnsel  said  it  was, 

0)  /Mb  XswIm  Aaw,  leth  July,  U8L 


beoauae  "attesting"  meant  merely  subseribing  the 
name.  The  oonnsel  for  the  exeoation  creditor,  on  tbe 
other  band,  contended  that  "  attestation  "  meant  tbe 
fact  that  the  deed  was  exeoated  in  the  presence  of  the 
sabsoribing  witness.  There  wae  an  affidavit,  in  short, 
of  the  signature,  but  not  of  the  faot  that  the  exeontiou 
took  place  in  tbe  presence  of  the  person  signing.  Mr. 
Jastice  Deoman,  in  giving  judgment,  pointed  ont  that 
tbe  affidavit  was  perfectly  consistent  with  theftet  that 
Mr.  Law  was  not  present  at  the  exeoation.  Mr.  Law, 
no  doubt,  signed  tbe  statement  that  he  was  present, 
and  there  was  an  affidavit  that  be  had  signed ;  bat 
there  was  no  affidavit  that  he  had  been  presenl  The 
mistake  probably  arose  from  the  draftsman  of  tbe 
affidavit  thinking  that  an  affidavit  that  a  statement  was 
signed  by  tbe  person  who  purported  to  sign  it,  was  an 
affidavit  of  the  statement.  Mr.  Juetioe  Denman  farther 
proceeded  to  point  oat  that  it  was  not  enongh  if  the 
signatare  of  an  attesting  witness  was  made  in  the 
absence  of  the  person  exeenting,  especially  in  view  of 
tbe  requirements  of  the  Aot  with  regard  to  the  explan- 
ation to  be  given  by  the  solicitor  to  the  grantor  Mr. 
Baron  Hnddleston  and  Mr.  Justice  Hawkins  agreed  in 
this  opinion,  and  judgment  went  for  the  execution 
creditor. 

ThMe  oould  hardly  have  been  a  different  resalt, 'how- 
ever clear  it  was,  from  the  attestation  clause  itself,  that 
the  bill  had  been  duly  attested.  There  was  little  in  the 
rest  of  tbe  affidavit  to  eke  it  out,  except  the  statement 
that  tbe  deponent  saw  tbe  bill  executed  by  tbe  grantor, 
<•  the  effect  having  been  first  explained  tu  him."  This 
explanation  could  only  be  by  the  solicitor  attesting  it, 
and  he  could  not  explain  without  being  present,  b 
there  not,  therefore,  an  affidavit  by  implication  that 
Mr.  Law  was  present  T  We  suppose  that  the  counsel 
for  the  execution  oreditor  might  extricate  himself  from 
this  difficalty  by  saying  that  tbe  argument  is  in  a  oirole, 
beeanae  it  depends  entirely  on  the  bill  being  attested, 
which  is  not  shown  on  the  affidavit.  As  to  tbe  meaning 
of  tbe  word  "  attestation,"  there  ean  be  no  doubt  that 
the  judges'  interpretation  ia  oorreot.  A  witness  cannot 
attest  unless  he  is  present  at  tbe  execution.  The  Lord 
Ohanoallor  went  much  further  in  Seal  v.  (3aridge,  and 
decided  that  a  witness  who  attests  cannot  also  be  a 
party  to  tbe  deed,  and  vice  vend.  We  ventured  at  the 
time  to  express  a  difficulty  in  taking  that  etymologieal 
leap ;  but,  it  Seal  v.  Claridge  is  good  law,  d  fortioti  Mi« 
present  ease  is  eoand.  Grantees  of  bOls  of  sale  for  the 
future  will  take  care  that  the  deponent  who  makes  the 
affidavit  can  and  does  swear  that  the  grantor  signed  in 
the  pcesenoe  of  the  attesting  soUeitor.— XaiD  Jowyial. 


TBIAL  BY  JURY  ON  ITS  TRIAL. 

A  few  days  ago  we  reported  tbe  prooeedings  of  a 
meeting  held  for  the  pnrpoee  of  arranging  the  busineas 
of  the  recently  formed  Chamber  of  Ooaameree  for 
London.  It  is  proposed  to  invest  that  body  with  » 
gteai  many  misoaUaneons  fanetiona.  One  of  its  duties 
was  stated  to  be  the  creation  of  maehinery  for  th« 
settlement  of  mercantile  diqiutes  in  a  mors  satisfaotory 
manner  than  is  now  praotioaUe.  The  Oovneil  of  the 
new  Chamber  expraaaed  a  hope  that  they  would  be  t^le 
greatly  to  extend  and  facilitate  arbitration  in  regard  to 
oommeroial  claims.  We  do  not  stop  to  criticise  tbe 
feasibility  of  this  or  any  other  of  the  nnmerone  arti<de« 
of  the  programme  ;  we  refer  to  it  merely  as  a  sign— one 
of  many  visible— of  the  diatrust  of  t&e  normal  and 
conatitutional  mode  of  aettling  diflarenoes.  Few  things, 
in  faot,  are  more  oharaoteriatio  of  oar  time  than  the 
partial  diaoredit  into  whioh  trial  by  jnry  baa  fallen. 
The  old  eulogies  npen  it  seem  in  these  days  eurioualy 
strained  and  even  ridienlous.  It  is  barely  possible  to 
read  with  oompleto  gravity  tbe  terms  of  laudation  in 
whioh  it  was  wont  to  be  vaunted  as  the  great  instru- 
ment of  popular  education,  the  bulwark  against  tbs 
inroads  of  despodsm  and  arbitrary  power,  the  zeal 
seearity  of  the  freedom  of  the  Press,  and  tbe  most 
praeious  of  onr  institations.  It  is  hard  •oough  to  keep 
alive  tlM  old  fiUtb  in  ngsrd  to  Um  as*  of  juries  ia 
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orimiaal  trials  whea  ws  see  them  disregardiaK  (heir 
oaths  and  acqaittiDg  prisoaera  in  the  tooe  of  clear 
•Tid«Dae.  We  have  nut  to  look  far  to  mark  how 
impoteot  jastioe,  U  worked  by  jariea,  may  be  when 
popoUr  sympathy  is  at  all  enlisted  on  the  side  of 
crime.  No  one  woald  think  ot  making  trial  by  jnry  the 
basis  of  orimtoal  pioaednre  in  nooiTiliaed  oommanities; 
and  it  seems  not  very  snoeessfal  in  some  societies  whioh 
would  leaeut  being  called  at  all  nneoligbteoed.  For 
U>e  present,  however,  this  distrnst  takes  dis'inofe 
shape  only  in  regard  to  oivU  dispatee^  and,  indeed, 
obiaBy  in  regerd  to  one  form  of  them  ^metoaDtite 
disputes.  Though  the  law  does  not  recognise  the 
•zisteooe  of  tribaoala  of  oommeroe  in  thip  ooaatry, 
and  all  attMapts  to  oreate  ttiem  have  hitherto  failed,  a 
sort  ot  aabstitate  lot  them  has  grown  up.  Move  and 
moT*  are  men  of  business  lelaotant  to  sofFar  purely 
boaiDMS  diq^tes  (o  take  the  regular  course  of  litigation. 
They  are  often  settled  in  some  domestio  forum.  In 
almost  every  trade  «f  oonse^ueoce  this  movement  has 
been  either  earned  ont  or  has  at  least  been  begno.  It 
a  man  bays  wool  oc  oetton  or  coin,  and  is  dissatisfied 
with  the  quantity  or  quality  at  the  artiole  which  be 
receives  and  does  oot  get  redress,  he  does  not,  as  a  rule, 
go  to  law.  The  question  is  in  oertain  towns  pretty 
sure  to  be  remitted  in  ordinary  course  to  two  members 
of  hi*  trade,  and  the  public  at  large  never  hear  of  it 
The  result  of  this  tondenoy  is  distinctly  visible  In  oar 
law  ooorts,  and  is  likely  to  be  more  marked  hereafter. 
The  namber  of  "  heavy  mercantile  eases  " — qnestiona 
leepecting  tiie  ooDstraotion  of  ambiguous  phrases 
in  charter  partiei^  bills  of  lading,  or  polioies  of  marine 
insarsBce-— has  very  much  diminiBhed ;  and  the  suooea- 
■ore  at  the  Bar  of  Mr.  Jnatioe  Willes,  Lord  Blackburn, 
8ir  George  Honyman,  and  other  great  oommercial 
lawyers  So  not  £aA  an  unfailing  snoaesBion  of  knotty 

S)int8  demanding  elaborate  aignments  and  large  fees, 
owadays,  in  almost  all  commeroiol  agreements  a 
provision  is  inserted  for  reference  to  arbitration  in  the 
event  at  differences  arising.  Even  at  the  Sittings  in  the 
City  ot  London — pre-eminently  the  place  for  deoiding 
oommieroial  disputes— it  is  rarer  than  it  was  to  see  ques- 
tiona  as  to  freight,  or  short  delivery,  or  defeotivs  qaality, 
or  disregard  ot  trade  usages  brought  before  a  jury. 
ICenhants  are  not,  it  may  be  presumed,  less  ready  to 
assert  their  rights  than  they  were,  aad  trade  has  not 
been  purged  of  the  common  causes  of  disagreement. 
Where,  then,  are  the  qaestioas  whioh  never  oome  into 
court  settled  ?  They  ate  tor  the  moat  part  determined 
in  a  roBgh-and-ready  fashion,  perfectly  well  reoognised 
In  the  businessee  in  connexion  with  which  a  dispute 
has  arisen.  The  matter,  as  a  rnle,  goes  before  two 
members  of  the  trade,  who  receive  no  legal  assistance, 
bnt  who  hear  evidence,  if  neoessary,  or  examiae 
■amines,  or  take  such  other  stop  as  they  deem  advissbls 
in  the  oiroumstanoes,  sod  who  can  call  in  some  nmpite 
ahoold  they  disagree.  The  Stock  ExchaoRe  famishes 
the  most  complete  example  of  a  domestic  tribunal  of 
tbia  sort— a  tribunal  so  powerful  that  the  ooorte  of  Law 
haw  lately  had  oeoasion  to  rebuke  ita  pietenaiomi  and. 
to  remind  the  Oommittee  tiiat  the  Queen's  writ  mns 
even  in  Ihe  sacred  preciacts  of  Oapel-court.  In  many 
trade*  aod  markets  a  similar  peivato  juriadiotioa  has 
bean  established ;  and  there  teems  every  probability 
that  this  informal  speoieaof  arbitration  wUt  extend.,  tt 
has,  no  ttooM,  ita  serious  disadvaatagas,  Wbsn  really 
weighty  interests  are  at  stake  moat  men  would  not  oare 
to  b(»  bonnd  by  the  decree  of  a  hole-and-oornsr  Oourt. 
It  is  act  satl^aetoiy  that  evidsnoe  should  be  given 
without  the  saaotion  of  an  oath,  aad  with  complete 
impaaity  from  pnnishment  for  false  testimony.  The 
■ystMB  m^.8nit faooMbdispntaats,  bnt  it  is  not  exactly 
made  foK  hardened  rogues.  There  is,  too,  a  danger  that 
with  the  multiplioatioa  of  the  namber  of  disputes 
■ettled  in  tUe  w«9  the  ehacaoter  of  these  tribunals  may 
deterioratOk  *Bd  tttat  the  arbitrators  may  be  not  the 
picked  men  ot  a  tmde,  bnt  fnasy  persons  with  plenty  of 
time  on  thiair  hands.  Though  the  method  in  nse  works 
•dmiraUe  in  oerttin  circles  and  bnsiBesaes  whioh  are 
ooocaatiated  ia. «  tew  plaoea  aad  in  vlUch  there  is  a 


strong  pnblio  opinion,  it  has  yet  to  be  proved  that  H 
WMild  be  satis^tory  on  a  very  large  scale.  The 
qneatlon  presents  itself  whether  teaogmtion  should  not 
be  given  to  this  distinctive  faatnre  of  oar  time,  aad 
whether  the  etemeata  of  economy  and  expedition 
cannot  h^  preserved  while  the  defects  in  tbc  «yatsm 
are  eliminated.  The  d«nand  lor  the  forttatioa  of 
tribunals  of  commerce— often  rather  aniatolligeutiy 
mada  knd  with  a  total  ignorance  <rf  their  conttitutioa 
in  Qermaay  and  Franoe — comes  from  sten  who  hava 
daily  ooeasion  to  see  the  inappropriateoesa  of  thd 
remiedieB  provided  by  Ooorts  of  Law  for  the  kind  of 
disputes  with  whioh  they  have  to  do,  and  who  ass  not 
entirely  satisfied  with  the  roug|h  and  uooevtMn  n«dM 
of  aettlemeut  which  tales  the  plaqe  of  ordinary  Utigatien. 
Do  not  these  demands  indicate  a  real  want  in  car  -. 
social  aoonomy,  and  cannot  somethioc  be  done  to  aatiaty 
them! 

It  will  not  do  to  deapise  these  irregular  tribaoala  aa 
of  little  conseqaenoe  merely  because  tbey  are  almcot . 
ignoMd  by  the  law.  Their  importaocft  liea  in  the  taot 
that  they  have  sprang  up  spontaneously.  Trial  by  jury 
itself  did  not  originate  in  the  speonlations  of  olcver 
juristo  who  were  stmok  by  the  merits  of  a  tribunal  of 
twelve.  It  was  of  slow  growth.  It  took  tever^  shapes. 
As  we  know  it,  this  institution  is  the  product  of 
successive  adaptations  to  the  wants  of  soeie^ ;  and  it 
has  Borvivod  just  beoanse  ito  origin  waa  so  natural.  Gseat 
things  iBi^  be  also  in  store  for  these  mdimientary  trade 
tribnnals  whioh  are  springing  np  without  any  niioatoral 
forelng.  Hitbwrto  very  little  has  been  done  by  the 
Legislature  to  satisfy  the  want  of  the  mercantile  class 
forotaeapaadexpeditioas justice.  Osrtaialy,  arbitmtica 
as  understood  by  lawyers  does  not  meet  the  reqniie- 
maoto  of  the  oaas.  The  matter  waa  laid  before  the 
Judicatore  Oommisaion.  That  body,  however,  did  not 
see  iu  way  to  reoommeod  the  establisbmaat  of 
tribunals  in  which  eommeieial  men  should  be  th«  - 
judges.  Bat  ia  its  final  report  that  Oommissisn — which 
comprised  many  of  the  most  eminent  lawyers  of  the 
day— suggested  "  that  there  might  be- tor  evsry  plaee  of 
sufficient  impoctaace  a  rota  or  panel,  to  be  fonnad  from 
time  to  time,  oomposed  of  msroiiaate,  sbipownara,  oc 
others  oonversMat  with  Ihe  trade  and  business  of  ths 
distriot,  or  other  competent  persoas,  from  wliich  rot» 
the  Judge  might,  at  the  request  of.  the  parties,  or,  if  he 
thought  the  ciroumstanoas  of  the  oase  required  it,  at 
his  discretion,  select  two  persons  who  should  sit  with 
him  and  advise  him  daring  the  progress  of  the  oase  oa 
any  point  apon  which  thdr  special  knowledge  would  bs 
of  use."  Nothing  has  been  dons  to  give  real  effect  to  . 
this  suggestion,  and,' indeed,  it  does  notqaite main  the 
lines  of  popular  demand.  Bomething  much  aimplec 
and  shorter  than  a  jury  trial  or  an  arbitration  condncted 
with  sll  the  pomp  and  oiroamstanee  and  delay  of  aa 
ordinary  reference,  something  more  authoritative  than 
the  anreoognised  tribuusls  of  our  great  trades,  seems 
needed  ;  and  doubtless  in  doe  time  it  will  be  fonnd.—- 


THE  SLANDER  O?  A  PERSON  IN  HIS 
GALLING. 
(CbHKiMMd/rmi  paje  ti,  aHle.f 
Honesty,  to  tbia  extent  at  least,  la  expected  of  • 
dealer,  that  he  will  not  use  false  weights ;  of  a  mer- 
chant, that  he  will  not  keep  false  books;  of  a  dealer  in 
grain,  that   he  will  not  deliver  short    quantities    or 
interior   goods    (Cases    L,    IL,    and    IIL).     It   would 
oertaialy  be  dishonesty  in  a  gtonekeeper  to  trap  the  ' 
toxea  which  he  was  employed  to  preserve  (Case  lY.) ; 
and  for  an  attorney  to  cheat  biR  clients  (Case  Y.),  or  to 
take  fees  on  both  sides  (Case  Yl),  or  to  betray  their 
secrets  (Cass  YII.),  would   be  conduct  grossly  repre- 
beoBlble    and    scandalous.     The    principle    and    the 
extent  ot  this  part  ot  the  rule  are  plain. 

XLLSSTBAIIONS. 

(e)  I.  0.  was  a  minister  ot  the  gospel.  B.  said  of 
him,  among  other  things  :  "  Old  G.  stayed  at  our  hoaae 
last  night,  and  was  pretty  dsvilish  drank."    In  Um 
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d«H3laratioo  there  was  do  eoUoqmum  referriag  the  words 
to  0.  in  his  ministerial  oburaoter.  Seld,  saffioieDt.' 
IL  B.,  a  miaister  of  the  gospel,  was  ohuged  by  G. 
liiUi  the  orime  of  iaoeat.    Seld,  aotioii»ble.' 

With  i«gard  to  ease  I.,  it  is  snfficieBt  to  remembez 
that  loiDiBters  at  the  gospel,  being  taaolMts  aod 
exemplars  of  moral  and  Christian  duty, «  pure  and  an- 
qmtted  moral  character  is  absolutely  neoessary  to  their 
nsefolness.  A  merchant  or  a  doctor  or  a  lawyer  might, 
by  a  repatation  for  druDkeBBess,  lose  a  portion  of 
bis  trade  or  his  praotioe.  This,  however,  wonld 
Kenerally  depend  upon  the  extent  to  which  his  exoessea 
totarlered  with  the  disohargs  of  bis  daties;  and  a 
neretaaat  who  was  always  to  be  foand  in  his  stera 
darioft  basiaess  boors,  or  a  lawyer  whose  indalgeDees 
««ra  never  Icnown  to  prevent  his  properly  managing 
Us  eaaes,  woald  ptobal^  suffer  little  ia  bis  oalNDg  by 
being  charged  with  employing  his  leisnte  in  dissipation. 
Bat  with  a  minister  of  the  gaepel  it  ia  cHfbrml  His 
whole  life,  and  sot  tlie  hoars  be  is  engaf^ed  in  the 
potpit,  is  watobad  and  idossly  sointiiriead.  As  said  in 
ObmUoek  r.  Briggt :  "  He  is  sepftrated  from  the  world 
hf  his  pnbllo  ordisaitioa,  a«d  oarriss  with  him  eoO' 
•taatly,  whether  la  or  ont  of  the  polplt,  superior 
ohHgations  to  exhibit,  iu  his  whole  deporuneot,  the 
parity  of  that  religion  which  he  professes  to  taaoh. 
Be  is  as  asaeh  in  olBoe  when  retired  to  the  bosom  of 
Ua  family  as  whan  employed  in  poblio  doties,  and  his 
nrntapte,  in  the  praotioe  o(  all  the  mora)  virtaes,  and 
partiMfatrly  ot  tenperaooe,  is  not  tiie  least  of  the 
unties  inonrred  by  his  profession."  Case  II.  is  even 
stMBgsr.  As  said  in  the  opinioo  ;  *■  In  this  oooatra, 
or  in  any  Obrlstiau  eonatry,  no  eoogresation  woald 
abide  vnoev  his  ministry  for  a  day  after  he  had  been, 
in  faet,  deteoted  In  a  orime  of  that  peooliar  natnre; 
b*  ooald  not  show  his  face  in  society,  bat  wonld  be  as 
oevtaialy  and  elEMtnally  eseladed,  more  espeoi&Ily  from 
an  offioe  whioh  reqaired  Irim  to  Inoaloate  religion  and 
morality,  as  if  he  had  committed  an  ann&taral  orime ; 
and  mooh  more  oortainly  than  it  he  had  committed 
many  other  offences  which  the  law  makes  felony." 
Therefore,  we  eonolads  that,  though  a  charge  of 
immorality  not  amounting  to  an  indictable  orime  is 
not  actionable  in  the  case  of  men  generally,  see  Bole 
v.,  (i),  yet  it  is  in  the  case  of  olergymen,  and  for  the 
reasons  above  stated. 

ELLCSTBAIIOMS. 

(d)  I.  S.  was  a  physician,  and  V.  said  of  him :  «  He 
is  a  bad  character.  None  of  the  medical  men  here 
will  meet  him."  Sdd,  actionable.'  W.  was  a  school- 
mistress, and  B.  said  of  her :  "  She  is  a  nasty  dirty 
dat."  Beld,  actionable.'  IU.  A.  was  captain  of  a 
Teasel.  B.  said  of  him  that  he  was  drunk  while  in 
oommand  of  it  at  sea.  Seld,  actionable.'  IV.  8.  was 
the  chief  engineer  of  a  fire  department,  and  eL  charged 
bim  with  being  drunk  at  a  fire,    ffdd,  actionable.' 

Case  I.  A  surgeon  must  frequently  require  the  assist* 
•noe  and  advice  of  his  professional  brethren,  and  to 
impute  to  him  that  on  account  of  his  character  he  is 
not  able  to  obtain  this,  for  his  patients,  however  neces- 
sary it  may  be,  is  to  charge  him  with  lacking  a  very 
important  qualification  for  the  discharge  of  his  duties. 
The  decision  in  Case  H.  is  sustaiQable  only  on  the 
groand  that  it  is  partionlarly  required  ot  a  woman 
•ngaged  in  instnwHng  youth  that  she  shall  not  be  what 
there  she  was  charged  with.  As  to  Case  m.,  it  is 
Obvions  that  sobriety  is  imperatively  demanded  of  a 
captain  while  in  oommand  ot  his  vessel ;  and  theresnlt 
in  Caae  lY.  depended  on  the  same  reasons. 
iTobeeonOHuei). 

(1)  Oaibba  V.  Brint,  U  Ham.  MS  (IBU);  JtcHUlm  r.  Au*.  i 
BtonciT:  178  (1808).  ^ 

(i)  atarr  v.  Oardiner,  6  U.  C.  Q.  B.  o.  s.  MJ  (188»).  In  EngUnd  an 
•eUmi  will  not  He  for  a  reiDsi  tmpstitlon  ot  tncontlnenoe  nnlen  th« 
pUlnUfl  la  Innefiea(l,ar  Iieldaa  ololeal  elBoeor  pnfit.  OaUmmty. 
ManhaU,  »  Ex.  tu  (18»S).  Thia  doctrine  ta  not,  hoverer,  tppUaUa 
t«  thla  coostr;,  where  no  each  tlattnetton  haa  been  dnwn. 

(S)  Soutlut  T.  Dmnf,  1  Xx.  1»S  (18*7) 

(4)  mUon  T.  Ranyon,  Wright,  *il  (18S4). 

(*)  JnetH  T.  BramlKOod,  S  a  *  C.  »6t  (U8t). 
'  (4)  CMtMmtl  T.  SMtlMuUt,  *t  WI4.  iU  (187(). 


INTENT  IN  CRIMINAL  OASEa 

The  law  relating  to  offences  against  the  person  where 
the  intent  ot  the  party  accused  becomes  the  important 
element  for  the  consideration  of  the  jury  is  by  no 
means  free  from  doubt  and  ambiguity.  In  Reg.  v.  Salt 
(7  C.  &  P.  618j,  where  the  prisoner  was  indicted  under 
the  repealed  statute,  9  Geo.  lY.,  0.  IS,  the  allegation 
was  shooting  at  A.  with  intent  to  murder  A.,  and  Mr. 
■Tustioe  liittledale  direotod  the  jury  that  the  prisoner 
should  be  acquitted  if  they  fonnd  that  the  prisoner  shot 
at  A.,  intending  to  shoot  at  B.,  and  with  no  Intent 
whatever  in  his  mind  to  do  A.  any  harm.  But  in  Seg.  v. 
Jarvit  (8  M.  &  Rob.  40),  Baron  Guroey,  in  a  case  in 
whioh  the  facts  were  similar,  told  the  jury  that  it  was 
perfectly  immaterial  tor  whom  the  shot  was  intended, 
and  that  just  aa  if  a  man  laid  poison  for  one  person  and 
another  took  it  and  died  it  would  be  murder;  so  a  blow 
aimed  at  one  person  and  killing  another  would  make 
the  party  equally  answerable.  So,  toe,  in  Xig.  v.  Lfndi 
(1  Cox.  C.  O.  861),  where  the  indiotmeut  was  for 
wounding  with  intent  to  do  grievous  bodily  harm,  it 
appeared  that  the  accused  had  had  a  quarrel  in  a  publio- 
houae,  and  subsequently  waited  outside  for  the  purpose 
ot  attacking  his  antagonist,  but  by  mistake  attaeked 
the  prosecutor,  inflioting  the  wound  in  question  upon 
him.  Here  it  was  argued  by  counsel,  upon  the  authority 
of  Reg.  V.  HoU,  that  the  intent  was  not  proved.  Baron 
Aldereon  said,  "  If  Beg.  v.  HoH  lays  down  the  position 
you  eontend  for  I  shall  certainty  overrule  it,  I  do  not 
think  it  either  good  law  or  good  sense,  I  shall  direct 
the  jury,  that  if  they  think  the  prisoner  did  to  the 
proseoator  what  he  intended  to  do  to  another  man,  they 
must  find  him  guilty."  The  view  ot  the  law  taken  by 
Baron  Alderson  was  confirmed  and  made  authoritative 
in  Reg.  v.  Smith  (Dears.  C.  0.  669),  where  a  case  waa 
reserved,  and  it  was  held  that  the  oonviotion  was  right ; 
for,  though  be  did  not  intend  to  kill  the  particular 
person,  the  prisoner  meant  to  murder  the  person  at 
whom  be  shot.  The  facta  were  briefly  aa  follows : — 
Indictment  charging  a  wounding  of  one  Taylor  with 
intent  to  murder  him,  and  the  evidence  showing  an 
intent  to  murder  one  Maloney,  and  that  the  prisoner, 
supposing  Taylor  to  be  Malonev,  shot  at  and  wonnded 
Taylor.  In  Reg.  v.  BaeUtt  (1  'S*.  &  F.  91),  where  the 
charge  was  wounding  the  proseoator  with  intent  to  do 
him  grievons  bodily  harm,  it  appeared  that  the  prisoner 
stmoR  at  another  man  with  a  knife,  and  the  proseeutor 
Interfered  and  caught  the  blow  on  his  arm,  and  the 
learned  judge  (Mr.  Justice  Crowther)  held  that  this 
would  not  sustain  the  charge ;  obviously  beoanse  there 
was  no  intent  to  injure  the  person  wounded,  and  the 
case  is  therefore  clearly  distinguishable  from  those 
above  quoted,  where,  although  there  was  a  mistake  as 
to  the  person,  tbe  injury  was  intended  for  the  person 
on  whom  it  falls. 

Under  the  present  statute  (34  &  36  Vict.,  e.  100,  s.  18), 
it  is  snffloient  if  it  is  proved  that  the  defendant  wounded, 
(jto.,  any  person  with  intent  to  maim,  Ac,  any  ptrmm; 
so  that  in  Reg.  ▼.  HtvMt  the  prisoner  could  have  been 
ootrvloted  on  a  count  charging  him  with  wounding  B. 
with  intent  to  do  grievous  bodily  harm  to  A.  80,  too, 
in  Reg.  v.  FretatU  (L.  &  0. 443)  it  waa  held  that  a  person 
who  fires  a  loaded  pistol  into  a  group  of  persons,  not 
aiming  at  any  one  io  particular,  bat  intending  generally 
to  do  grievous  bodily  harm,  and  who  hits  one  of  them, 
may  be  ooa  rioted  of  shooting  at  the  person  ha  has 
hit  with  intent  to  do  grievons  bodily  harm  to  that 
person. 

The  case  of  poisoning  one  person  by  mistake  for 
another  seems  different,  if  the  poison  be  taken  in  tbe 
absence  of  the  prisoner,  for  in  such  a  case  he  can  have 
no  aotual  intent  to  injure  snob  person.  By  1  Vict.,  c.  86, 
tbe  words  were  altered,  and  instead  of  "  with  intent  to 
murder  such  person  "  the  words  "  with  intent  to  oommit 
murder"  were  substituted.  The  late  Mr.  Greaves,  in 
his  note  to  thia  part  of  the  subject  in  Ruaaell  on  Crimes, 
vol.  1,  says:  "In  all  oases  of  doubt  aa  to  the  intention, 
it  would  be  prudent  to  insert  one  count  for  abooting  at 
A.  with  intent  to  murder  bim,  and  another  '  with  intent 
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to  oommit  murder,'  and  »  ooant  for  shooting  at  A.  with 
intent  to  mnrder  a  pernon  to  the  jarors  ankoown.'' 

It  is  provided  expressly  by  14  &  15  Vict,,  c.  19,  s.  6, 
"  If  npon  the  trial  of  any  indiotmant  for  any  felony, 
except  mnrder  or  manslangbter,  where  the  indictment 
shall  allege  that  the  defendant  did  ont,  stab,  or  wound 
any  person,  the  jary  shall  be  satisfied  that  the  defendant 
is  guilty  of  the  ontting,  stabbing,  or  woandlug  charged 
in  such  indiotmant,  but  are  not  satisfied  that  the 
defendant  is  guilty  of  the  felony  charged  in  snob 
indiotment,  then  and  in  every  anoh  case  the  jary  may 
acquit  the  defendant  of  such  felony,  and  find  him  guilty 
of  unlawfully  outtiog,  stabbiog,  or  wounding ;  and  there- 
upon such  defendant  shall  be  liable  to  be  punished  In 
the  same  manner  as  if  he  had  been  convicted  upon  an 
indiotment  for  the  misdemeanour  of  outtingj  stabbing, 
or  woonding."— /kiw  Timet. 


TEXT-BOOK  AUDBNSA. 

(Vimtbuui  fi-om  page  K,  anCa.) 
Order  XIX.,  Rule  3. 

Ldy  and  Povlku  on.  the  Jndicaivrt  Act*  (3rd  Edition),  165. 
Where  a  plaintiff  sued  for  a  debt  not  traosferable  by 
statute,  and  the  defendant  set  up  an  ordinary  debt,  Um 
plaintiff  waa  held  entitled  to  judgment  for  the  whole  of  the 
debt ;  and  the  defendant's  counter-claim  was  dinmiksed 
(GaOMrooU  v.  SmUh,  60  Law  J.  Rep.  Q.  B.  681)— &  A. 

7*8Qea.l7.,e.3i,*.S. 
A  felonions  psrtaal  demolition  (rf  a  building,  so  M  to  ^v» 
a  r^t  of  action  against  the  hundred,  must  £e  a  demolition 
of  ^vt  with  intent  to  demoHsh  the  whole  (/);tube  T.  PootU, 
SO  Law  J.  Bep.  M.  C.  141). 

Z«m'n  on  IVutte,  S95. 
Tudor'i  Leading  Oata  (Srd  Edition),  SS. 
I<eaaehold8  for  lives  were  devised  to  A.  and  his  heirs ; 
and,  in  case  A.  died  without  issue,  to  B.  Held,  in  analogy 
to  a  fee-simple,  that  A.  could  not,  by  dealing  with  the  pro- 
perty, defeat  the  executory  interest  of  B.  (In  re  Barber't 
SeUUd  euaies,  50  Law  J.  Rep.  Chanc.  769). 

JTieohald  on  Will*  (ISnd  Edition),  5X5. ' 
Where  there  was  a  gift  of  residue  in  shares,  and  in  case 
of  the  death  of  any  legatee  before  the  "  final  division,"  a 
gift  over  of  his  share,  held  that  the  words  "final  division" 
related  to  the  period  allowed  by  law  for  distribution,  viz  , 
a  year  after  the  testator's  death  (/a  re  WiUiiTit,  Spencer  v. 
DudcmrA,  50  Law  J.  Bep.  Chanc.  774). 

TKeobald  on  Willi  (JSvd  Elition),  637. 
Gift  of  real  and  personal  estate,  on  trust,  out  of  rents  and 
profits,  in  the  first  place  to  pay  to  testator's  widow,  during 
her  life,  the  olear  annual  sum  of  £800,  and  to  pay  the  re- 
mainder of  such  rents  and  profits  to  his  sister  during  her 
life.  Held,  the  rents  and  profits  being  insufficient  to  pay  in 
f  uU  the  annuity  to  the  widow,  that  ^e  was  not  entitled  to 
a  oontinui^  i^iaige  upon  such  rents  and  profits  ( Womudd 
y.  Ar<isg«n— reversing  dedsion  of  Fry,  J.,  60  Law  J.  Bep. 
Chaoe.  482-«)  Law  J.  Rep.  Chanc.  776)— C.  A. 

Seton  on  Decree*  (4th  Edition\  464. 
Contributian  in  i«q>eat  of  costs  between  defendants  to  an 
action  cannot  be  esforoed  in  a  separate  action  (Uiddkwidl 
V.  Otanley,  50  Law  J.  Rep.  Chanc.  777). 
(Fo  be  caalinued). 


Tn  sHp  of  the  tongue  perpetrated  on  Wednesday 
bight  in  the  House  of  Lords  by  Lord  Carlingford  is 
braoketad  with  the  famous  lapsus  of  the  Begistrar 
to  the  Land  Commission,  who  will  henceforth  have  to 
share  bis  pedestal  with  a  member  of  the  nobility.  Lord 
Carlingfora  spoke  of  "  the  Secretary  of  the  Land 
League "  (instead  of  Land  Commission)  as  the  person 
who  had  been  deceived  into  sanctioning  the  publication 
of  the  famous  pamphlet,  "  How  to  become  the  Owner 
of  your  Farm."    £  tea  the  Peers  laughed  at  the  blunder. 


ADMISSION  OP  A  SOLICITOR. 
Mr.  James  Riohard  Barklie,  B.A.,  T.O.D.,  of  Wastoa< 
Rathgar,  in  the  County  of  Dublin, eldest  son  of  the  i«t« 
John  Robert  Barklie,  JSsq.,  of  Bath|;ar,  and  formerly  of 
the  County  Arma^,  haa  Iwen  admitted  a  SalloMof  «C 
the  Court  of  Judicature. 


OBirtTABY. 

F.  W.  M'BLAINE,  IX.D. 
Frbdsbjok  Wiluak  M'Blaihb,  a  native  of  Kewry,  who 
died  at  Bosstrevoc  on  the  7th  instant,  was  edaoated  ia 
the  Dublin  UaiverBity,  where  he  obtained  a  Bcbol«r> 
ship  in  1840,  gntdnsMd  B.A.  in  1843,  taking  a  Seakw 
Moderatorship  with  gold  medals  in  olasaim  and  etbiM 
and  logios,  and  in  1647  obtained  the  degree  of  LL.D. 
He  was  oaUed  to  the  Bar  in  JElaster  Term,  1846,  aoA 
joined  the  North-east  Circuit.  He  soeoeeded  ia  obtain* 
ing  a  fair  smoiint  ei  praotioe,  and  was  appointed  Oreiwn 
Proaeeutor  foe  the  eonnty  olAcmsfih.  In  186tf  he  ntr- 
sacceasfaljy  oootested  the  parliamentary  representatioo. 
of  the  borongh  of  Kewrjr  in  the  Liberal  interest,  and  in 
1874  was  alike  defeated  as  a  oaudid«te  foe  the  oooBity 
of  Armagh.  In  the  spring  of  last  year  he  aoted  as  iocma 
tenent  for  the  County  Court  JadAe  of  Down,  and  after- 
wards (Feb.)  was  appointed  a  Divisional  Pqlioe  Magis- 
trate for  the  metropolis,  in  saooeesion  to  Mr.  Charles  J. 
O'Donel,  prMnotod  to  the  offioe  of  Oiuef  Magistrate,  on 
the  resignation  of  Mr,  J.  W.  O'Donndl.  ibi  a  msgia- 
trate,  daring  his  lamentably  short  tenare  of  offi«e,  h« 
proved  himself  a  aonnd,  zealous,  and  firm  administratoc 
of  the  law.  Personally  Dr.  M^Bbane  (who  ^ed  nnmar- 
riad)  was  extremely  popular,  a  fluent  spekker,  a  genial 
rettomtemt,  and  kindly  and  oosrteouB  in  the  eattem*;- 
and  deeply,  indeed,  is  bis  untimely  death  deplored  by 
the  large  cdrole  of  his  friends  and  by  bis  many  admirers. 


APPOIgTMEgTS  AHD  FBOHOTIOHS. 

KoTA  Bsire,— Infomutton  Inteadad  for  paUloslfcn  rnidw  the  stote 
beading  ibaaU  rassh  os  not  later  than  Eiidnf  nomlng  in  eioH 
weak,  u  pnbUcatloa  is  oUi«rwlae  delnjred. 

Mr.  Oeoi^e  Keys,  Barriater-at-Law,  has  been  ap- 
pointed a  Police  Magistrate  for  the  Metropolis. 


BOOKS    SE€BIV£0. 

The  Lam  relc^ng  to  Building  Leaia  and  Building  Contrmti, 
the  Improvemenl  of  Land  by,  and  the  Camtruetion  of,, 
Bvildingx  With  a  faU  OMection  of  PrecedetUt  of  Agree- 
menttfor  Building  Leoiei,  Building  Leaeet,  Contractefor 
BvUdmg,  BvUditig  Oiranti,  Mortgagee,  and  other  Formi 
wUh  retpeet  to  mattert  eonmicted  with  Building.  Together 
mth  the  Slatutei  relating  to  Building,  with  Notet  and  the 
latetl  Catet  under  tfte  varvna  Seetitmt.  And  a  Glostary 
of  ArMteetural  and  SuHding  Termt.  By  Alfbed 
Emsbh,  of  the  Inner  Temple,  Esquire,  Barrister-at-Law. 
London :  Stevens  ft  Haynes,  Law  Publishers^  Bell  Yard, 
Temple  Bar.    1883. 


Tbi  Lboal  Acn  a*  Wokbr  hi  Bwitzutuim.— 
An  important  instalmeat  of  "  women's  rights "  has 
been  conceded  in  Switzerland,  where  the  law  making 
both  sexes  of  full  legal  age  at  twenty^ins  came  into 
force  with  the  new  year.  In  mauy  cantons  the  age 
of  majority  for  men  has  hitherto  been  as  high  as  twenty- 
six  ;  and,  as  women  were  altogether  denied  majority, 
no  matter  how  old  they  were,  the  number  of  "  wards" 
was  very  great.  The  duty  of  guardianship  in  most  oasea 
devolved  on  the  communes,  which  have  been  relieved 
of  much  thankless  labour;  and  for  the  future  Swiss 
women,  at  home  or  abroad,  whether  unmarried, 
married,  or  widows,  will  be  civilly  emancipated  on 
their  twenty-first  birthdays.  In  the  town  of  St.  Gall 
alone  fortunes  to  the  amount  of  upwards  of  ten  millions 
of  francs  were  transferred  to  women,  formerly  in  ward- ' 
ship,  under  the  new  law,  on  New  Year's  Day. 
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COUKT   PAFEBS. 

LAND     JUDGES. 

SlttiaKB  for  next  Week  lo  far  ••  Mm*  ara  appointed. 

Before  the  Bt.  Hon.  Jdsob  Flavaoam. 

MONDA  T. 
In  Chambbb.— W.   Cooke,  payment — M.  M'C.  Oage, 
allocate. 

In  Coubt.— &  HHTIeaTe,  aa  to  letting.— D.  B.  Leonud, 
do. — E.  AttbiU,  reoeiTer. 

Before  Examihbb  (Mr.  Kennedy). 
Traitee  H.  Power,  rentsL— P.  J.  Boylan,  Toaoh. 


TUBS  DA  T. 
In  Chambbb. — C.  Lewis,  to  oonfinn  sale. 
In  Coubt. — ^Tnuteee  Corbett,  final  whednle. — M.  Hand- 
ley,  do. — A.  E.  Acheaon,  payment — J.  O'FUherty,  from 
14tb. 

Before  Examinib  (Mr.  Kennedy). 
8.  Dayii,  rental. 


WSDNESVA  r. 
In  Coubt. —J.  Horgan,  from  16th. — B.  J.  Brady,  objeo- 
tion.  

TBUnSDA  T. 
la  Conff. — M.  Coatea,  from  16th. 

Before  Examinbb  (Mr.  Kennedy). 
A  Qara,  TOiieb. 

Before  the  Rt  Hon.  Jnoaa  Obmbbt. 
MOffDA  T. 
In  Chambbb. — T,  Bamea,  to  oonfirm  aale. 
In  Codbt. — Trtutee  J.  R.  Diokson,  receiver. — ^R.  W. 
Fearon,  from  16th. 


J.  Habbhaw, 


TUESDA  r. 

8ALBB  Vt  OOUBT. 


llot 


WBDNKSDA  T. 
Before  Examubb  (Mr.  M'Donnell). 
T.  Ik  Ezahaw,  Tonch, — J.  Oallaghan,  do.  from  15th.- 
J.  Bntler,  roach. 

FRIDA  r. 
Before  Examihbb  (Mr.  M'Donnell). 
W.  Ooleman,  rental  from  8th. 


COURT  OF  BANKRUPTCY. 

AonmiOATioirs  in  bankruptcy. 

f%oiatutfAiiaMtaaomanM1fiiita,Uu8iMnt$/ottoy>i»ltalla. 

Breonan,  Peter  John,  of  Borliogton-qnay,  Bandon,  in  the 
coontT  of  Cork,  com  and  mannre  merchant.  Jannary 
87;  Tuetdav,  Februarv,  28,  and  Fridc^,  liarch  17. 
tMg  and  WhiU  and  G.  K.  Sherloch,  tola. 

OUmore,  John,  aenior,  of  2,  Hay  Park-arenne,  Ballinafeigh, 
BeUut,  In  the  county  of  Antrim,  ironmonger.  Janoary 
81;  TutMdag,  Febmary  28,  and  friday,  March  17. 
Bichard  Davortn,  solr. 

Hogan,  Comeliua,  of  the  Glen,  in  the  city  of  Waterford,  cattle 
dealo'.  Fabmary  8;  Friday,  Marek  8,  and  nutdaji, 
llarA  21.    Siekard  Davorm,  aolr. 

M'Cartby,  Tbomaa,  of  Tallow,  in  the  connty  of  Waterlhrd. 
haraware  dealer.  Febmary  8;  Fridan,  Jifardk  8,  and 
Tuudag,  Marah  81.    John  L.  and  W.  aealbm,  aoln. 

Murray,  William  Thomas,  of  2,  Proby-aqnare,  Blackroeic,  in 
tlie  connty  of  Dnblin,  gentleman.  Febroaty  10;  7Vi<*- 
dau,  March  7,  and  FrUoj/,  ManA  84.    JthH  Mathews, 


DUBLIN  STOCK  AKD 

SHAKE  LI 

"BB"R"0  Al 

ST. 

X 

IT 

DKSCRimON  or  STOCK 

Sat.  1  Mun.,Tnas.|  Wed  Thur,   Vn. 

U    1  U  1  U  1  U  .  W  >   17 

•Paid     oovornment. 

-.    3  p  e  Connla       .. 

—  3  p  e  Reduced     .. 
_    S.w3pc3loek 

INDIA  STOCK. 
4  p  cOct.l838>  Tr«fble.at      ^ 
3l  p  c  Jan.  IMl  (  Bk.  of  Irsl.     .. 

Banks. 
100    Bank  of  Ireland                .. 
>]    SiiomianBankintCo 
10    London  and  CotmlKWd^) 
10    lomlonandirmlnU*^ ,Hfd 
10          Do.           iKM 
U  Jtmulor  Ba»kfUmiU*\ 
10    National  Bank  (Umiied)  .. 
10    irationalo/UMrpliUt'd.) 

—  Nat  FrOT.  of  England,  Urn. 
tj    Provincial  Bank 

10             Do.       New 

Steam. 
JO    British  a  Irish    .. 
too   Gitr  of  Uabllo   .. 
JO    Dublin  and  Glasgow 
JO    Dublin  a  Urerpool  Steam 

Ship  Bnlldlng.  Co. 
to   Dnndalk  (Umlted) 
BUnoa. 

3i  Wleklow  Copper .. 

10   Alltonee  A  Dub.  Cons.'  Qss 
8         Jk).                do. 
4    Amolt*Oo„HmiUd 

lo   DnbUn  Artisan  Dwellings 

10   Duh.(S'tb)  City  Market  Co. 

■7    Hudson's  Bar,        •• 

Tnunwaya. 

lo   Belfkst  Trams    .. 

to    Dublin  United  Tramways 

Railways. 
10    Athenrjr  and  Tnam 
JO    Balfastaad  County  Down 
(0    Belfast  and  Northern  Cos. 
ilo   Dnblin,  Wklow.  a  W-ford 
100   Oreat  Northern  (Ireland). 
100   Ot.  Southern  and  Western 
too  Midland  at.  Western 
JO    WaterfordaadUmeriek  .. 
RaUway  Proferono*. 
too    Belfast  a  NthnCos,4pc 
100    Do.,  41  p  e 

too    D.,W., a  W.,i  percent   .. 
100    Gt-N-thndrlnd)  gt°d4pr 
100   Do.,  8i  p  e 

too    at.South'n*  West■n4pl• 
Ioo    Mid.  Great  Western,  4  p  e 
too    Do.,  C  p  c 

Dobonture  Btoofcs. 

—  BelftwtaKth'nCos,  4pe 

—  C'fergas  and  Larne  4  p  0 

—  Cork  and  Bandon,  4  p  e 

—  Do.,  4ipe 

—  Dublin  a  Wlcklow4pe   .. 

—  Do.,4ipc 

—  at.North'naWeat'n4ip< 

—  Gt.South'n  a  West'n.  4  t> 

—  L'derryaBnnlskiUenCp< 

—  Midland  Ot.Wast'n.4pc 

—  Do.,4|pe 

—  WaterrdaUroerlek4pe 

—  Do.,  4«pe 

auaoouaneana  i>«l>«Bt. 

Alliance  a  Cona'  Gas,  4  p  e 
Ballast  once  DebL.«tt  (s  *d,  4  p  e 
Ct  ty  Deb  of  Xn  8s  >d,  4  p  c 
Dub.  a  Kingstown  4  p  e 

>8il 

118 

9H 

mi 

I03li 

S 
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994 
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*  Shares  not  fully  paid  up  are  girsn  in  Italiet. 

B»nk  Rata— Of  Olseonnt-fi  percent..  30th  January,  ll'Sl. 
Of  Deposit— 3  per  cent..  SOth  Janusry.  1883. 
Name  Days— Fehmary  38th,  and  Mareh  Kth,  1I8>. 
Account  Days— March  1st  and  Mth,  1881 
Business sonimenees  at  I  30  p.m. 

J7allat«qr't  (M»(tii<n<  anj /'Ufa  are  the  best,  the  ebeapeet,  and  the  moat 
popular  remedies.  At  all  seasons  and  under  all  drcnmstanoes  they 
may  be  used  wiih  satety  and  with  the  oertalnty  of  doing  good.  Emp- 
tions,  rashes,  and  all  descriptions  of  sUn  dlseisea,  sores,  nloaattons, 
and  bums  are  presently  beneStad  and  nltfanately  oured  by  these 
hfisllng.  soothing,  md  pmlfying  medleements.  The  Ointment  mbbed 
■poo  the  abdomen,  cheeks  ill  tendency  to  irritation  of  the  bowels,  and 
adverts  dysentery  and  other  disorders  of  the  intestines.  Flmplea, 
blotdMS,  inflammations  of  the  skin,  nniacalar  pains,  nenralgla 
aOsotioiM.  and  enlar^  glands  oan  be  eSecilTely  owaoome  hy  nsing 
Holloway's  remedies  soconUng  to  the  "  instructlOBS  "  aooompanyinf 
eaoh  packet 
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"PLACES,"  "WITHIN   THE  BETTING  HOUSES 
ACT. 

Thb  Betting  Houses  Aot  (16  &  17  Vlo.,  c.  IIO),' after 
recitiiig  in  the  preamble  that  a  kind  of  gaming  had  of 
late  sprung  np  tending  to  injure  and  ^moralise  im- 
provident persons,  by  the  opening  of  places  called 
betting  houses  or  offices,  and  the  receiving  of  money  in 
advance  by  the  owners  or  occupiers  of  such  houses  or 
offices  on  their  promises  to  pay  money  on  events  of 
horse  races,  &a,  proceeds  to- enact,  by  section  1,  that 
"  no  house,  office,  room,  or  other  ■^iace  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper,  or  person  u^g  the  same,  or  of  any  person 
having  the  care  or  management,  or  in  manner  conduct- 
ing the  business  thereof,  betting  with  persons  resorting 
thereto,  or  for  the  purpose  of  any  money  .  .  being 
rec^ved  by  or  on  behalf  of  su(ji  owner  or  occupier 
.  .  on  or  for  the  consideration  of  any  .  ,  promise 
or  agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  .  .  on  any  event  or  contingency 
relating  to  any  horse  race,"  &o.  And  by  section  3,  in 
which  similar  words  are  used,  a  penalty  is  imposed 
npon  the  owner  or  occupier  of  any  "  house,  office,  room, 
or  other  place"  who  shall  open,  keep,  or  use  the  same 
for  snch  purposes. 

What  constitutes  a  "place"  within  the  meaning  of 
this  Act?  There  have  been  several  demions  on  the 
subject,  the  latest  being  Gallmoay  (app.)  v.  Maries 
(rasp.),  which  we  find  reported  in  last  Saturday's  Laio 
Timet;  and  they  certainly  present  a  most  singular  illus- 
tration of  the  extended  operation  which  judicial  inter- 
pretation can  assign  to  a  legislative  enactment  of  which 
the  real  object  was  apparently  so  limited. 

In  Dn^ett  V.  Cattenu  (19  C.  B.  N.  S.  765,  12  L.  T. 
N.  S.  855,  34  L.  J,  C.  P.  159)  the  Court  of  Exchequer 
Chamber  held  (revermng  the  Common  Pleas)  that  the 
ground  andemeath  a  tree  in  Hyde  Park  was  not  a  "  place" 
within  the  meaning  of  section  I,  and  that,  therefore, 
section  5  did  not  entitle  the  plaintiff  to  recover  back 
the  deposit  paid  by  him  to  the  defendant  upon  a  bet 
made  oy  the  plaintiff  with  the  defendant,  a  betting 
agent  and  book-maker,  who  was  in  the  habit  of  standing 
nnder  a  tree  in  the  park,  and  there  making  bets  on 
horse  races,  and  receiving  deposits.  But,  Pollock, 
C.B.,  in  giving  judgment,  said  be  so  far  agreed  with 
the  Gonrt  below  as  to  think  that  an  open  place 
without  any  "  house,  office,  or  room  "  might  be  a  "  place  " 
within  the  statute,  but  he  thought  it  must  be  a  place 
capable  of  having  an  owner  or  occupier,  which  was  not 
there  the  case.  Bramwell,  B.,  agreed  that  the  decision 
shonld  be  reversed,  but  was  unwilling  to  reverse  it  on 
the  jgrround  put  by  Pollock,  C.B  ,  that,  to  come  within 
section  4  or  5,  a  person  must  necessarily  be  an  owner  or 
oocnpier  of  the  plaoe.  Ghannell,  B.,  and  Blackburn, 
J.,  concurred  for  the  reasons  given  by  Pollock,  C.B. ; 
and  Mellor,  J.,  and  Pigott,  B.,  concurred  for  the  reasons 
given  by  Bramwell,  B.  The  next  case  in  which  the 
question  arose  is  Shaw  v.  Morley  (L.  R.  3  Ex.  137). 
There  it  appeared  that  on  a  stnp  of  land,  part  of  a  race- 
course, and  adjoining  and  immediately  outside  the  grand 
stand  inclosnre,  a  temporary  wooden  structure  five  fieet 
high,  without  a  toot,  and  having  two  frontages,  was 
erected,  in  whieh,  during  the  races,  the  business  of 
betting  was  canied  on  as  follows : — Outside  was  a  board, 


with  the  name  and  address  of  the  proprietor  of  the 
structure,  and  betting  lists,  and  the  names  of  the  horses, 
and  the  odds  which  the  proprietor  was  willing  to  bet, 
and  Inside  were  desks  facing  u>  each  frontage,  at  which 
the  defendants  or  their  clerks  sat  and  made  bets,  which 
they  then  and  there  recorded  in  books  open  before  them. 
Kelly,  C.B.,  Martin  and  Pigott,  BB.,  held  that  this 
structure,  though  it  had  no  roof,  was  an  "office  or 
place"  within  the  Act,  and  therefore  that  the  pro- 
prietor was  properly  convicted  under  aeotioo.  X  "  It 
makes  no  matter  whatever,  in  my  ofHaioo,".  said  Kelly, 
C.B.,  "  whether  the  structure  had  or  had  not  got  a  loof 
upon  it,  or  whether  or  not  it  was  fastened  to  the  groand 
by  any  means,  or  was  movable."  Again,  in  Eastmood 
y.  Miller  (L.  R.  9  Q.  B.  440)  a  "  piigeaii>8hooting 
ground "  was  held  to  constitute  a  "  puce  "  within  the 
Act,  as  was  a  "  cricket  ground  "  in  Uaigk  v.  7%«  Town 
VowncU  af  Sheffield  (L.  R.  10  Q.  B.  102)  ;  but  Bowes  y. 
Fenwick  (L.  R.  9  C.  P.  339)  was  a  yet  stronger  declMon, 
holding  that  a  stool  and  umbrella  constituted  a  "  place" 
within  the  meaning  of  this  statute,  passed  with  the 
object  of  putting  down  betting  houses.  But  {pace 
Mr.  BIggar)  Stephen's-green  Club  is  safe :  Oldham  y. 
Ramsden,  44  L.  J.  C  P.  309. 

Mow,  in  QaUoway  v.  Maries  (45  L.  T.  N.  6.  762)  it 
appeared  that,  at  a  race  meeting  in  a  private  park,  to 
which  the  public  were  admitted  on  payment  of  a  small 
sum  as  entrance  money,  the  respondent  and  one  S.  were 
together  during  the  races  within  a  railed  inclosure 
called  "  the  Ring,"  adjoining  the  grand  stand,  and 
whilst  there,  S.  stood  upon  a  small  wooden  box  placed 
on,  but  not  attached  to  the  ground  within  the  ring, 
and  there  he  and  the  respondent,  standing  and  acting  m 
company  together,  were  calltiig  out  and  oSertag  to  make, 
and  did  make  ready-money  bets  with  other  persons  on 
some  of  the  races,  S.  receiving  the  money  for  bets  ftade 
and  respondent  booking  the  sums,  and  both  of  them  re- 
maining together  at  the  same  spot  within  the  ring  during 
the  races.  An  information  against  the  respondent  was 
dismissed  by  the  justices,  on  the  ground  that  neither 
the  inclosure  nor  ^he  "boji"  was  or  constituted  a 
"  place  "  within  the  meaning  of  the  ^ft ;  and  the 
question  came  before  Grove  and  Lopes,  JJ.,  on  a^peaL 
"  Not  one,  I  think,  of  the  previous  cases  goes  qmte  so 
far  as  the  contention  on  the  part  of  the  appellant  in 
the  present  case  seeks  to  carry  it,"  said  Qrove,  J. ;  and 
well  might  he  ask,  as  he  did,  "do  you  say  that  the 
Legislature  contemplated  a  thing  like  tbis  loose  box 
being  a  place?  The  object  of  the  statute  was  to 
put  down  betting  bouses."  Even  Bowes  v.  Fenwick 
did  not  go  so  far,  tor  in  the  present  case  the  "  umbrella" 
was  gone,  and  only  the  stool  or  box  remained.  In  that 
case,  said  Grove,  J.,  "  the  alleged  offender  took  up  a 
position  on  a  racecourse,  standing  npon  a  low  ato{>l, 
having  a  large  umbrella,  capable  of  covering  several 
persons,  fixed  over  his  head  by  means  of  a  large  jointed 
stick,  with  a  n)Ike  at  the  end  which  was  Inserted  Into 
the  ground.  This  umbrella  was  kept  open  irrespective 
of  the  weather,  and  on  the  outside  of  it  was  painted 
the  appellant  Bowes'  name  and  address  in  large  letters, 
and  an  announcement  to  the  etfect  that  '■  we  pay  all 
beta  first  past  the  posts.'  Thwe  was  in  that  case  a 
temporary  covering,  and  the  appellant  there  advertised 
himself  partly  by  written  or  printed  advertisement,  a* 
before  mentioned,  and  partly  by  oral  advertisement,  or 
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calling  ont  to  the  surrounding  crowd.  The  particular 
method  of  adTertisement  has  not,  however,  I  think, 
much  to  do  with  the  question  of '  place.'  Bat  in  Bomes 
V.  Fenwkk  there  was  besides  the  stool  the  large  umbrella 
fixed  with  the  spiked  handle  into  the  ground.  The 
judgment  of  the  Court  of  Common  Pleas  in  that  case 
seems  to  rest  both  upon  the  umbrella  and  the  stool  in 
this  way :  not  that  the  umbrella  spiked  into  the  ground 
constituted  fixity  of  place  in  the  sense  of  its  being 
attached  to  the  soil,  but  that  the  umbrella  and  the 
stool  also  on  which  the  man  stood  and  offered  bets 
being  there  they  constituted  fixity  of  place  in  the  sense 
of  its  being  a  fixed  spot,  indicated  and  ascertainable  by 
means  of  the  stool  and  umbrella,  to  which  people  could 
and  did  resort  for  purposes  of  betting.  Lonl  Coleridge, 
C.J.,  in  his  judgment  there,  says  with  reference  to  this 
umbrella  and  stool :  '  It  was  not  a  house  or  room.  It 
might  perhaps  be  stud  that  it  was  an  office ;  I  do  not 
give  an  opinion  on  that  point,  because  I  am  certainly 
of  opinion  that  it  was  a  "  plaoe."  It  was  an  ascertained 
place,  for  the  umbrella  was  fixed  .  .  it  was  kept  up 
wet  or  dry,  and  I  am  therefore  of  opinion  that  he  was 
using  a  "  place  "  within  the  meaning  of  the  Act'  The 
question  is,  would  the  learned  judges  who  decided  that 
case  have  come  to  the  same  decision  if  there  had  been 
no  umbrella  in  the  case?  I  cannot  doubt  that  they 
would  have  done  so,  because  the  ground  of  their 
dedsion  in  the  case  as  it  stands  is  the  fixity  of  the 
place;  that  is  to  say,  its  being  a  denoted  and  ascer- 
tained place,  where  the  respondent  carried  on  for  the 
time  the  business  of  betting,  and  where  people  might 
resort  for  betting  purposes.  "  I  must  say  that,  in  the 
absence  of  any  authority  on  the  point,  I  should  not 
have  thought  that  this  '  box '  could  be  a  '  place '  within 
the  statute,"  said  Lopes,  J. ;  "  but  the  case  of  Bowes  y. 
FeniBick,  which  goes  further  than  any  of  the  other  cases, 
is  a  very  cogent  authority  to  show  that  it  was."  It  was 
held,  accordmgly,  that  the  respondent  was  liable  to  con- 
viction, and  the  decision  of  the  justices  was  reversed. 

The  principle  of  this  case,  as  indeed  of  the  previous 
authorities,  seems  to  be  that,  in  order  to  constitute  a 
"  place  "  within  the  statute,  it  must  be  some  fixed  and 
ascertained  spot  occupied  so  far  permanently,  by  a 
person  indicating  what  the  business  is  that  he  intends 
to  carry  on  there,  that  the  public  may  see  and  know 
that  there  is  a  definite  and  recognised  spot  to  which 
anyone  desirous  of  so  doing  may  resort  for  the  purpose 
of  betting.  "  Races  never  alters,  as  is  things  I  don't 
'old  with,  tho'  no  doubt  they've  beeo  firom  the  beginnin' 
of  the  world,"  says  Arthur  Sketchley's  amusing  "  Mrs. 
Brown ;"  nor  do  we  'old  with  betting  at  races  among 
gentry  who  superimpose  themselves  on  boxes,  like 
Maries,  and  maintain  umbrellas,  like  Bowes,  contrary 
to  the  Act  of  16  &  17  Vic,  c  1 19 — yet,  two  words  of 
advice  we  would  pve  them :  "  Move  on."  It  will  not 
do  to  indulge  in  fixed  and  ascertained  spots,  and  even  a 
cart,  like  that  of  a  "  cheap  Jack  "  at  a  fair,  may  bring 
its  owner  to  grief,  just  as  much  as  what  in  Galloway  v. 
Mariex,  served  to  convict  the  respondent  of  being  in  the 
wrong  "box." 


LASTD  COMMISSION  EEP0RT3. 
It  appears  that  there  are  some  people  still  ignorant  that 
there  are  no  |'  official "  reports  of  cases  decided  by  the 
Land  Commission.  The  Iiasu  Law  Times  reports  of 
those  cases,  however,  present  the  double  advantage 
arising  from  judicial  revision,  and. from  printing  what  is 
said  by  the  judges  in  extento.  From  the  beginning  we 
adopted  this  course,  and  accordingly  the  opening 
adiuess  of  Mr.  Justice  O'Hagan,  to  which  so  much 
attention  has  been  attracted,  will  be  found  recorded 
in  our  columns  unmutilated  (15  Ir.  L.  T.  &49).     We 


prefer  to  publish  the  ipsissima  verba  of  the  Bench 
rather  than  what  may  be  "considered  requisite"  by 
anyone  else.  And  accordingly,  it  need  hanlly  be  said 
that  it  was  not  with  reference  to  the  Irish  Law  Times 
Mr.  MacFarlane,  M.P.,  for  Mr.  Gray,  M.P.,  asked  in 
the  House  of  Commons,  on  the  23rd  inst.,  "  why  in  the 
official  (nc)  report  of  cases  decided  by  the  Land  Com- 
mission, and  which  contained  Mr.  Justice  O'Hagan's 
opening  address,  the  following  passage  had  oeen 
omitted,  viz. : — 'That  the  rent  should  be  a  rent  which 
might  be  fairly  paid,  and  yet  permit  tenants  not  defi- 
cient in  those  qualities  of  industry  and  prudence  which 
are  expected  in  any  walk  of  life  to  live  and  thrive?'" 
The  Attorney- Greneral  said  that  the  Chief  Secretary 
was  not  aware  until  recently  of  the  existence  of  the 
reports  which  were  referred  to  in  the  question — reports 
which  recently  came  under  our  own  notice  in  connexion 
with  a  rather  peculiar  incident  in  reference  to  the  alleged 
revision  of  RulUdge  v. RuOedge :  see  1 6 L  L. T.  638.  "In 
the  first  part  of  those  reports,"  he  added,  "  the  reporters 
published  so  much  of  tne  observations  of  Mr.  Justice 
O'Uamn  in  opening  the  court  as  they  considered  requi- 
site. The  learned  judge  informs  me  that  the  introduc- 
tion was  not  submitted  to  him  for  revision  nor  revised 
by  him,  nor  until  this  question  was  mooted  did  he  ever 
read  that  production." 


PBISONERS  AND  THEIR  COUNSEIi. 

"X"  writes  as  follows  to  the  Leua  /ovrnat :—"li 
seems  that^  tor  the  present  at  all  events,  we  musk 
regard  counsel  for  the  prisoner  as  beinf;  only  in  a 
limited  sense  the  prisoner's  monthpieoe,  and  not  as 
being  '  entitled  to  say  whatever  the  prisoner  might  say,' 
as  laid  down  by  the  late  Lord  Chief  Justioe  some  two 
years  siuoe.  With  your  permission,  I  would  point  ont, 
by  means  of  an  illnstration  which  has  just  presented 
itseU,  how  very  hardly  this  new  rule  may  bear  upon 
innooent  prisoners,  while  completely  failing  to  lessen 
the  chances  of  escape  of  prisoners  who,  though  guilty, 
are  astute  and  self-possessed. 

"  At  the  last  Cornwall  assises  Mrs.  Qeorgina  Farkyn 
was  tried  before  the  Lord  Chief  Justice  for  forging  and 
uttering  a  certain  bill  of  exchange,  which  purported  to 
be  accepted  by  Lord  Archibald  Douglas.  There  was 
praotioiUly  no  evidence  to  prove  that  the  prisoner  bad 
forged  the  document  in  question,  and  the  case  hinged 
upon  the  uttering — whether,  when  she  offered  the  bill 
in  payment,  she  knew  that  it  was  a  forgery.  The  facts 
deposed  to  were — that  Mrs.  Parkyn  hM  made  certain 
purchases  at  a  draper's  shop,  and  that  in  payment  she 
had  tendered  the  forged  aooeptanoe;  that  the  shi^ 
keeper,  on  looking  at  the  bill,  said,  'Who  is  Iiori 
Archibald  Douglas  I '  and  that  the  prisoner  replied  '  He 
Is  my  father;  he  has  taken  a  ootta({e  for  me  at  Roche, 
and  this  is  how  he  sends  me  my  money.'  Lord 
Archibald  Douglas,  a  comparatively  yoang  man,  not 
much  older  than  the  prisoner,  was  next  called,  and 
appeared  attired  in  the  garb  of  a  Roman  Catholic  priest, 
and  proved  that  the  aooeptanoe  upon  the  bill  was  a 
forgery  of  bis  signature. 

"  This  was  the  case  against  the  prisoner.  It  sbonld, 
however,  be  added  that  in  the  oourse  of  the  trial  it  came 
oat  that  the  husband  of  the  prisoner  was  a  man  con- 
nected with  mining  adventares,  and  that  between  him 
and  the  prisoner  there  had  been  qnarrels.  The  prisoner 
was  very  pretty,  was  most  beoomiogly  dressed,  poa« 
seased  an  extremely  sweet  voice,  with  quite  the  in- 
touation  of  a  lady,  and  was  nndefeoded  by  counsel. 
At  the  end  of  the  case  for  the  proseontion  the  prisoner 
read  a  written  defence,  delivered  with  much  sUll,  and 
relieved  from  time  to  time  by  the  exhibition  of  beisom- 
ing  emotion.  The  defence  was  well  arranged,  and 
oapitally  written.  A  large  share  of  the  oredit  of  its 
oomposition  has  been  generally  attributed  to  a  looat 
solicitor,  who  advised  the  prisoner  as  to  the  line  of  dA- 
fence  she  should  adopt. 
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"Tbe  three  main  points  made  by  the  prisonei:  in  her 
detenoe,  were  the  {oilowing : — 

"1.  The  priaoner  said  that  itWM  absolutely  antrae 
that  she  had  said  that  IjOid  Arebibald  Doaglaa  was  her 
lather.  What  she  had  really  said  was :  ■  Oh,  that  is 
Father  Doaglas  I '  referrinf;  to  him  in  his  oapaoity  as  a 
priest  of  the  Ohnroh  of  Rome,  of  which  Charoh  the 
priaoner  also  stated  that  she  was  a  member. 

"  8.  The  priaoner  next  said  that  the  forced  bill  was 
Civen  to  her  by  her  hasband ;  that  she  kaew  aothinf;  of 
Lord  Archibald  Doaglas,  save  through  her  hasband, 
who  had  told  her  that  be  had  had  transactions  with 
his  lordship  in  reference  to  minee^  and  had  received 
money  from  him  in  respect  of  snch  transactions  to  the 
amoant  of  £300.  She  farther  said  that  she  was  wholly 
iguonuik  of  tbe  fact  that  the  bill  was  a  forgery,  and 
Mat  tbe  whole  thing  was  a  plot  on  the  part  of  her 
hasband  (who  was  tired  of  her)  to  enable  him  to  get 
rid  of  her. 

"8.  The  prisoner  farther  stated  that  her  hasband 
had  treated  her  with  great  oraelty,  and  bad  told  her,  on 
more  than  one  oooasioo,  to  get  her  living  by  her  beaaty. 
This  gave  her  a  great  opportunity  for  enlarging  upon 
the  abominable  natare  of  this  soggestion ;  thongh  there 
was  no  evidenoe  to  show  that  the  hasband  bad  ever 
made  aae  of  the  expression. 

*'  The  jury,  after  a  samminj^-np  which  favoured  an 
•oqnittal,  returned  a  verdict  of  'not  guilty,'  and  tbe 
prisoner  was  discharged,  to  adjourn,  it  is  said,  with  her 
hoaband  to  a  hotel  in  the  town,  where  they  took  ap 
tbeir  abode. 

"  Now  sappose  that  the  late,  instead  of  the  present, 
Lord  Cbiet  Joatioe  had  tried  the  case,  and  that  tbe 
prisoner  had  been  defended  by  coonael ;  counsel  for  tbe 
priaoner  would  then  have  been  able  to  lay  tbe  whole  of 
paragraphs  No.  1  and  No.  8  before  the  jary,  and,  if  done 
with  *ny  skill,  a  verdict  of  acquittal  would  probably 
have  been  obtained.  Under  the  present  system,  bow- 
ever,  ooansel  would  be  debarred  from  putting  forward 
either  No.  1  or  No.  3.  Let  us  see  how  this  affects  (i) 
gailty,  and  (3)  innocent  prisoners. 

"Sappose  that  tbe  prisoner  is  guilty,  then,  if  pos- 
sessed of  sufficient  pluck  to  eondnot  his  or  her  own 
ease,  and  lay  it  skilfully — and  this  may  easily  be  done 
by  means  of  a  written  speeob — before  tbe  jury,  an 
•oqnittal  may  fairly  be  anticipated  if  the  defence  is  a 
plausible  one.  Bat  if  tbe  prisoner  is  too  nervous  and 
timid  to  undertake  this,  and  it  is  necessary  to  obtain 
the  services  of  connsel,  then,  as  counsel  woald  have  to 
abandon  sash  defences  as  No.  1  aod  No.  2,  except  as 
mere  hypoAetioal  tolutiont,  his  client  would,  in  a  case  snob 
as  above,  very  probably  be  oonvioted.  Sappose,  again, 
that  the  prisoner  is  inoooant,  then  in  such  a  case  as  the 
one  we  have  pat,  oooluesa  and  plnok  would  be  rewarded 
by  acqaitted,  and  nervousness  and  timidity  by  convio- 
tiiMi.  Bat^  as  innocent  prisoners  are  naturally  the  least 
likely  to  have  any  previons  acquaintance  witb  Courts 
of  jnstioe,  they  are  those  most  likely  to  suffer  from  a 
nervous  diead  of  the  ordeal  of  trial.  In  the  oaae  above, 
tbe  priaoner  was  before  a  Coart  of  justice  not  for  the 
first  nor  even  the  second  time.  The  present  system 
■eems,  then,  to  come  to  this,  that  a  prisoner  who  is  not 
embarrassed  by  his  or  her  position  has,  with  a  plausible 
defenoa^  a  very  goo*^  ebanoe  of  acquittal ;  while  an 
inaooent  priaoner  with  a  good  defence,  but  unable  to 
pofe  it,  except  a*  a  mere  hypothesis  by  the  mouth  of 
counsel,  will  run  every  risk  of  oonviotion.  Farther 
(ham  this,  a  prisoner  may  yet  deliver,  by  means  of  a 
•peach  written  by  ooansel  or  by  a  solicitor,  maob  that, 
even  under  tbe  former  prooednre  {e.g..  No.  3,  as  above), 
ooanael  would  be  debarred  from  laying  before  the  jury, 

"  Under  theee  oiroamstanoes  it  would  seem  to  be 
good  policy  for  ooansel  to  defend  prisoners  by  means  of 
written  speeches,  which  prisoners  should  read.  Bat 
does  not  this  show  plainly  that  it  would  be  wise  to 
return  to  the  principle  that  ooanael  is  the  mouthpiece 
of  tbe  unsworn  prisoner  for  all  purposes,  and  that  the 
jary  must  take  the  statements  of  the  prisoner  so  made, 
for  what  they  may  consider  them  to  be  worth." 


THE  LAND  LAW  ACT,  1881. 

A  Parliamentary  paper  published  on  Saturday  gives 
returns  of  tbe  jadioal  rents  fixed  by  the  Snb-Commis- 
sioners,  under  the  Act  of  1881,  in  all  the  oases  notified 
by  tham  to  the  Irish  Land  Oommission  up  to  and  in- 
ofuding  January  28th,  1882.  The  following  is  a  summary, 
shuwing,  according  to  counties  and  provinces,  the  num- 
ber of  cases  in  which  judicial  rents  have  been  fixed  by 
Sab-Commissioners ;  and  also  the  acreage,  tenement 
valuation,  former  rents,  and  judicial  rents  of  tbe  hold- 
ings :— 


Uutib:— 

Antrim  .. 

Armagb  .. 

Canui  •• 

Donegal  -  .. 

Do^m  •• 

Fermanagh  ., 
londondimdeny 

Monaghaa  .. 

Tyrone  .. 


Mo.  of  Cues 

In  wMeh 

Judicial 

Rents  hare 

tieen  fixed. 


SO 

18 
103 

70 
121 

39 
S 

IS 
liO 


Acreage: 

Statnte 
Acrea. 


1331 

111 

*,SS3 

3,80S 
3,40 1 
1,160 

am 

300 
S,86« 


Tene- 
ment 
Valiu- 
tlon. 

£ 

l,Kt 

M 

1,SU 

1.848 

3,4«8 

1,084 

340 

100 

MIS 


Former 
Bent. 


£ 

1,789 

ISl 

t,l7» 

1,7SS 

8,044 

1.848 

804 

1<6 

3,^17 


Jndlclal 
Kent. 


£ 

1,830 

90 

1,711 

1.387 

3.SU 

MM 

3<I7 

lOS 

1,77* 


Total 

•• 

SM 

14.383 

9,800 

13.968 

9,)9« 

LEimTKR:  — 

Carlow 

^ 

It 

917 

739 

1,088 

988 

KUdare 

•• 

40 

1,629 

1.003 

i.soe 

1,170 

Kilkenny 

„ 

9t 

3,838 

3,379 

8,066 

ifii* 

Klnga 

„ 

18 

628 

370 

889 

808 

Meith 

„ 

14 

448 

8H 

498 

430 

Qaeen'a 

„ 

37 

1,!S87 

908 

1,4M 

1,018 

WoiJord 

■• 

SS 

3,713 

I,OM 

1,848 

1,174 

Total 

•• 

Iss 

11,»9S 

«,CI8 

»,«M 

7,441 

ComrAiTOHT:— 

Leitrtm 

„ 

38 

904 

409 

S63 

4M 

Mayo 

•• 

118* 

3  44S 

«Sl 

1,084 

743 

RiMcommon 

•  • 

71 

1,829 

805 

930 

«80 

Sllgo 

• 

388 

143 

M9 

183 

ToUI 

•• 

231 

6,0;i3 

1,877 

2,866 

3,0S0 

Mmrarss:— 

Clare 

,, 

«S 

1,184 

1,184 

1,8*1 

1,887 

Cork 

•• 

11 

439 

346 

1«4 

37S 

Kerry 

86 

8,878 

1,841 

8,8(3 

3,«IIS 

Limerick 

•• 

67 

3,879 

3,018 

8,37  i 

3,493 

Tlpporajy 

98 

8.374 

3,3«S 

8.183 

3,491 

Total         ..      801  11,8»3       £JfiU     £11,997       £9,199 

From  another  return  just  presented  to  Parliament  it 
appears  that  there  have  been,  down  to  January  28,  31 
cases  of  sales  to  tenants  under  section  26  of  the  Act,  in 
which  the  advances  made  by  the  Commission  amounted 
to  £1,S79.  Under  sections  24  and  25  advances  amount- 
ing to  £7,817  have  been  made  to  five  tenants ;  advances 
amounting  in  all  to  £18,814  have  also  been  sanctioned 
bat  not  completed. 


THE  CONVEYANCING  AND  LAW  OF  PROPERTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXCLUDED. -V. 

{Continued from  pagt  74,  ante ) 

Motigagt  hy  Joint  TmanU. 
The  special  question  raised  here  is  npon  the  covenants 
for  title.  If  the  mortgagors  simply  convey  "  jointly  as 
beneficial  owners  "  it  woald  seem  that  a  joint  covenant 
would  be  implied  by  sect.  7.  Messrs.  Wolstenholme 
and  Tamer  (pp.  82, 157)  suggest  an  adaptation,  which 
they  oonsider  will  also  raise  by  implication  several 
covenants.  But  it  partly  depends  on  seot.  64,  and 
partly  on  sect.  7  <2),  and  we  should  certainly  prefer, 
where  joint  and  several  covenants  are  desired,  to  nae 
the  ordinary  forms  in  full.  Another  plan  would  be  to 
make  the  mortgagors  oonvey  jointly  as  beneficial  owners, 
and  then  add  a  declaration  that  it  was  intended  that 
joint  ttuA  several  covenants  by  them  ahould  be  implied. 

•  ExdudTe  of  decisions  made  by  tbe  ClrU  BUI  Court 
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Beot.  7  (7)  permits  vsriatioDS  and  exteDsibnt  of  the 
implied  oovenants.  Bab  we  shoald  prefer  to  ase  the 
old  forms  io  the  preseot  case.  We  shall  ooaolode  oar 
remarkx  on  this  part  of  oar  sabject  by  ooosidering 
rather  more  fully  the  followiog  important  secority. 

Mortgagt  by  IVnontt  tit  Common,  beitig  Partnert,  of  their 
Worki. 
Here  obvioasty  the  leasing  power  of  the  mortgagors 
and  their  sabseqaent  mortgagees  mast  be  excluded. 
General  words  and  "all  estate  olaa8e"may,  as  nsaal, 
be  omitted.  Bat  the  covenants  not  to  remove  the 
movable  portions  of  the  works,  to  keep  the  premises  in 
good  repair,  to  insure  against  fire,  and  a  declaration 
that  all  machinery,  set  up  after  the  mortgage,  shall 
become  subject  to  the  security,  will  still  he  inserted. 
(For  form  compare  David.  Mortgages,  Srd  ed.  913.)  The 
power  of  sale,  given  by  the  statute,  will  require  some 
modification,  especially  when  the  security  comprises 
machinery,  which  makes  it  liable  to  registration  under 
the  Bills  of  Sale  Act,  1878,  and  it  is  not  intended  to 
register  it.  The  notices  required  before  exercise  of  the 
power  (s,  20,  i.,  ii.)  will  be  found  too  long  for  the  mort- 
gagee, while  the  mortgagors  may  also  reasonably  desire 
to  prevent  a  power  of  sale  arising  immediately  on  any 
'  breach  by  them  of  any  covenant  relating  to  the  property 
(•eo'.  20,  iii).  If  it  is  intended  that  joint  and  several 
oovenants  for  title  should  be  given,  the  best  way  will 
be  to  use  the  ordinary  forms.  As  to  joint  and  several 
oovenants  see  David,  i.  116 ;  ii.  986. 

PmriktT  CKairgt. 

Where  it  oan  be  so  arranged,  a  farther  charge,  made 
between  the  same  parties  as  the  original  mortgage, 
or  their  representatives,  is  usually  made  by  indorse- 
ment. Where,  however,  this  oannot  be  done,  the  new 
deed  should  be  described  as  supplemental  (sect.  68)  to 
the  old  one,  and  so  the  recital  of  the  old  deed  can  be 
omitted.  Of  oourse  the  two  deeds  should  always  be 
kept  together.  The  form  of  the  further  charge  will 
depend  much  on  the  frame  of  the  original  mortgage. 
Thus,  if  in  the  mortgage  there  is  an  express  power  of 
■ale,  a  declaration  should  be  inserted  in  the  farther 
charge  that  the  power  shall  also  apply  to  the  further 
advance  :  see  David.  IIortg>iges,  1282.  If,  on  the  con- 
trary, the  mortgage  was  executed  after  the  Slst  Dec, 
1881,  and  the  power  of  sale  was  omitted  in  reliance  on 
sects.  19, 22,  then  no  reference  shoald  be  made  to  any 
power  of  sale.  The  statutory  power  will  be  implied,  for 
the  word  "morrgage"  in  sect  19  includes  a  charge  (sect. 
2,  yi.).  It  will  be  noticed  that  in  the  "  short  form  "  <rf 
transfer  of  mortgage  given  in  Schedule  XV.  there  is  no 
reference  to  any  power  of  sale.  It  should  be  observed 
that  these  short  forms  are  merely  intended  to  be  models, 
and  are  useful  as  showing  what  expressions  will  be 
Buffioient  in  relation  to  the  provisions  of  the  Act  (sect. 
67);  they  most  not  be  confused  with  the  statutory 
mortgage,  and  other  statutory  conveyances  in  Schedule 
ill.,  which,  by  virtue  of  sect.  26-29,  raise  by  implication 
various  oovenants.  If  there  are  any  special  covenants 
or  provisions  in  the  mortgage  which  are  intended  to 
apply  to  the  fresh  advance,  mention  should  be  made  of 
them  In  tbe  further  charge.  So  also  if  the  new  advance 
is  00  a  joint  account,  it  should  be  so  stated.  The  form 
in  Schedule  lY.,  of  which  we  have  previously  spoften, 
■uggests  a  reduction  in  the  length  of  that  part  of  the 
dee  1  which  charges  the  property.  It  deolares  "  that 
all  tbe  property  comprised  in  the  before-mentioned 
indenture  of  mortgage  shall  stand  obarged  with  the 
payment  to  B.  and  C.  of  the  sum  of  £  ,  and  the 
interdSt  thereon  hereinbefore  covenanted  to  be  paid,  as 
well  at)  the  snm  of  £  and  interest  secured  by  the 
same  indenture." 

From  this  it  would  seem  that  a  simple  declaration 
that  the  property  shall  "  stand  charged  "  is  sufficient, 
without  any  further  clause  that  it  shall  not  be  redeem- 
able except  by  payment  of  the  fresh  advance  also.  We 
find,  however,  that  Messrs.  Wolstenholme  and  Turner, 
who  are  generally  inclined  to  be  satisfied  with  the  Act, 
add  words  to  the  effect  of  tbe  latter  clause  (Wolst.  &  T. 


169),  and  we  shall  advise  our  readers  to  follow  their 
example. 

Stxxmi  Mortgage. 
The  effect  of  the  Act  will  be  to  encourage  the  making 
of  second,  and  inferior,  securities.  By  sect.  16  the  mort- 

?iagor  can  oompel  the  first  mortgagee  to  allow  him  to 
aspect  the  deed,  and  to  take  copies.  This  was  formerly 
usually  obtainable  only  as  a  matter  of  favour.  Also  the 
right  to  consolidate  against  a  second  mortgagee  will  be 
found  somewhat  diminished  both  by  the  Act  (sect.  17), 
and  the  recent  decision  in  Jmningt  v.  Jordan  (46  L.  T. 
Bep.  N.  B.  693;  Ii.  Bep.  6  App.  Cas.  698).  Another 
cause  of  the  increase  of  these  securities  will  be  the 
conciseness,  and  consequent  cheapness,  which  will  be 
attainable  by  reliance  on  the  Aot  There  are  '  two 
classes  of  persons  who  take  siaoond  mortgages— the  one 
who  desire  good  security  for  their  money,  but  a  higher 
rate  of  Interest  than  can  be  obtained  on  a  first  mort- 
gage ;  and  another  class  who  have  money  already  doe 
to  them  from  the  mortgagor,  and  must  simply  take 
what  security  they  can  get.  It  is  with  the  interests  of 
the  first  class  we  are  now  concerned.  The  Act  makes 
BO  difference  as  to  the  inquiries  of  the  first  mortgagee 
before  the  seonrity  is  effected,  or  to  the  notice  given 
afterwards.  The  leasing  powers  of  sect.  18,  if  they 
have  not  been  excluded  by  the  previous  mortgage,  will 
undoubtedly  improve  the  position  of  a  second  mortgagee 
when  in  possession,  while  the  provisions  of  the  Act 
relating  to  the  discharge  of  incumbrances  and  actions 
respecting  mortgages  will  often  be  found  aseful :  see 
■eels.  6,  26.  It  will  not  be  necessary  for  us  to  go  into 
any  details  with  respect  to  tbe  frame  of  tbe  second 
mortgage.  But  we  may  add  that  leasing  powers  of 
mortgagor  and  sabsequent  mortgagees  should  be  ex- 
oladed. 

Transfer  of  Mortgage*. 

Where  the  transfer  oannot  be  made  by  indorsement, 
it  will  be  convenient  to  state  that  the  transfer  is  supple- 
mental to  the  mortgage,  and  so  save  the  recital  (sect. 
67).  The  estate  clause  in  tbe  assignment  of  the  debt 
should  be  omitted  (sect.  63).  General  words  and  estate 
clause  in  the  oonveyance  of  tbe  estate  shoald  also  be 
omitted  (sects.  6,  63) ;  and,  if  it  is  stated  that  the 
mortgagor  conveys  "  as  mortgagor"  both  in  the  assign- 
ment of  the  debt  and  the  conveyance  of  the  estate,  his 
oevenants  for  title  may  be  omitted  as  being  implied  by 
sect.  7  (F). 

If  tbe  transfer  is  made  to  parties  who  advance  lAie 
sum  on  a  joint  aooonnt,  this  should  be  so  stated,  and 
then,  by  seot.  61,  no  joint  account  clause  will  be  needed. 

If  the  mortgagor  joins,  and  if  he  has  made  inoum- 
brances  since  the  mortgage  which  is  to  be  transferred, 
he  will  not  covenant  as  to  title,  and  must  therefore 
take  care  not  "  to  direct  as  beneficial  owner  "  the  con- 
veyance by  the  old  mortgage,  as  otherwise  eoveuaots 
would  be  implied,  sect.  7  (2).    Compare  David,  ii.  1299. 

If  the  mortgagor  joins,  and  if  he  has  made  no  fresh 
incumbrances,  the  form  will  be  very  much  like  a  new 
mortgage.  There  will  be  an  assignment  of  the  debt, 
omitting  the  estate  clause.  The  mortgagor  will  convey 
"  as  beneficial  owner,"  and  oovenants  and  powers  added 
as  may  be  desired.    Compare  David,  ii.  1803. 

Seeonveyance. 

Here,  again,  if  the  deed  cannot  be  indorsed,  it  will 
nsnally  be  convenient  to  make  it  "  supplemental "  (seot. 
67).  Also  the  "  estate  olanse  "  will  be  omitted ;  and, 
if  the  mortgagor  conveys  "  as  mortgagor,"  his  covenant 
against  inonmbranoes  may  b«  omitted  as  implied  by 
seot.  7  (F). 

In  our  next  article  we  intend  to  discuss  the  statutory 
forms  which  derive  their  authority  from  Fart  V.  of  the 
Act  (sects.  26-29). 

(IV)  it  amUmudi. 


ADMISSION  OF  A  BOLICITOa 

Mr.  William  J.  Marshall,  second  sen  of  John  Marshall, 
of  Glendalongh,  in  the  couaty  of  Wioklow,  Eitquire,  has 
been  admitted  a  Solicitor  of  tbe  Court  of  Judicature. 
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THE  SLANDER  OF  A.  FBBSON  IN  HIS 
'     OALLINa. 

(CkmMiMMd/tvn  Pt»  78|  «»<&) 

Bole  VIU.— J%«  langtiage,  to  he  actionable,  nuut  rrfer  to 
mmt  act  or  tramaetion  vMch  it  a  part  Cff  or  incident  to  the 
fertmt'$oeeupaHo». 

IIiLUBTBA.TI0N8. 

I.  A.  was  a  merahaat.  B.  said  of  him  :  "  Ha  keep* 
(alae  books."  Seld,  aotioaable.'  IL  G.  vas  a  blaok- 
Bmith.  N.  said  of  him  :  "  He  keeps  false  books,  aad  I 
eao  prove  it"  Beld,  actionable.'  UL  B.  was  a  farmer. 
E.  eaid  of  bim :  "  He  keepa  talta  books."  Seld,  aot 
aotioaable.* 

As  (o  Oaae  L,  it  reqaires  no  argament  to  show  that  a 
inerohant  must  keep  books,  and  that  to  say  of  bim 
that  he  keepsfalse  books  mast  neoessaril^  injure  bim 
in  tbe  estimation  of  the  pnblio  with  whioh  he  deals. 
So,  as  said  in  Case  IL,  the  seepiae  of  a  book  of  aooonnts 
is  incident  to  the  basinesa  of  a  blaoksmith,  and  neces- 
sary in  this  country,  where  oredit  is  nsnally  given  as 
well  by  the  mecbanio  as  by  tbe  merabant  and  profes- 
sional  man.  Bat  Case  HI.  presents  a  different  calling, 
with  different  modes  of  dealing.  A  merchant  sells  to 
the  pablio  generally  ;  a  blaoksmith  works  for  the  pnbHo 
generally.    Bat  a  farmer  sells  his  produce  in  large 

taantities ;  he  carries  it  abroad  to  market ;  and  he 
elivers  it  for  cash ,  and  not  on  credit.    Books  of  acooant 
are  not  necessarily  incident  to  his  bnainass. 

Other  illastrstions  of  this  rale  readily  oooar.  Thas, 
to  say  of  a  painter  that  he  Is  a  poor  hand  at  making  a 
ooat,  or  of  a  tailor  that  be  never  made  a  boot  that 
fitted,  or  of  a  lawyer  that  he  is  an  execrable  mnai- 
oian,  would  obviously  in  each  ease  afford  no  ground  of 
action.* 

Bale  IX. — At  the  charge  mutt  be  of  mnaelhiag  ihat  t^ecti 
generally  the  character  of  the  party  m  hie  occupation,  vxrrdi 
imputing  vant  of  ikill  or  ignorance  in  a  particular  traniae- 
tion  are  not  actionable  per  se  ;  but  aliter  if  that  act  ii  of  to 
grave  a  nature  a»  to  neceuarUy  injure  hie  general  reputation 
in  (Aot  oeet^xition. 

IU.TISTBATI0H8. 

I.  p.  was  a  physician,  and  M.,  another  physician, 
said  of  bim :  "  F.  hath  killed  Mr.  A.  with  physio,  whioh 
physio  was  a  pill,  and  the  vomit  was  fonnd  in  his 
month  ;  and  Dr.  B.  and  Dr.  C.  were  there,  and  foand  it 
so,  and  it  is  tme."  Seld,  not  actionable.'  11.  F.  was 
an  attorney.  B.  said  of  him :  "  F.  knows  nothing  aboat 
the  salt."  Seld,  not  aolionable.'  Ill  C.  was  a  pbysi- 
eian  who  had  treated  a  female  patient,  one  S.  M.  said 
of  hino  :  "  If  Dr.  C.  had  continued  to  treat  her,  she 
woald  have  bees  in  her  grave  before  this  time ;  his 
treatmont  of  her  was  raBcally."  Seld,  not  actionable.' 
lY.  8.  was  a  physician,  and  U.  said  of  bim,  in  reference 
to  the  oaae  of  a  woman  whom  he  had  attended  at  her 
cooflnement,  when  she  was  delivered  of  twins,  both 
■he  and  tbe  offspring  dying  shortly  afterwards :  "  He 
has  killed  three,  and  onght  to  be  hung, — damn  him. 
They  all  died  through  bis  mismeuiagement.  I  have 
vnderatood  he  left  the  after-birth,  and  a  man  that 
wonld  do  that  ought  to  be  hang."  Sabseqnently  one 
Mrs.  H.  having  emploved  S.,  U.  said  to  her  :  "  He  was 
the  means  of  year  sickness,  by  catting  an  artery  in 
yonr  head.  Damn  bim,  yon  ought  not  to  pay  him  a 
eent  If  Mr.  fi.  had  took  him  np  for  it,  it  would  have 
cost  him  four  hundred  dollars.  It  ought  to  be  pnt  in 
the  newspapers."  SM,  actionable.*  V.  S.  was  a 
physieian,  and  H.  said  of  him :  "  Dr.  S.  killed  my 
ehUdren ;  he  gave  them  teaspoonful  doses  of  calomel, 
and  they  died.  Dr.  S.  gave  them  tsaspoonf  ul  doees  of 
calomel,  and  it  killed  them.    They  did  not  live  long 

0)  Bactut  T.  BtchardtoH,  5  Johna.  478. 

C>)  Bunek  T.  SUttrmm,  1  Johua.  St«  (1S1»). 

(I)  BaMmn  r.  Xnf Htk,  6  Wmi.  407  (lUl). 

(4)  Sol.  Jour.,  Mot.,  1880. 

(»)  />M  T.  Dr.  Me»M>rd,  Cro  Elii.  (1t»8). 

(5)  Fotl  T.  Avtm,  8  Johns.  M  (1811). 
(7>  Camr  V.  MarUn,  i»  Conn.  8*  (I8M). 
(8)  AMMWr  r,  met,  7  Caas.  2S7  (1828). 


after  tbey  took  it ;  they  died  right  off,  the  same  day." 
Seltl,  aotiooable.' 

Oase  X  was  decided  in  Queen  Elizabeth's  time.  Gok* 
for  the  defendant  argued  that  the  action  would  not  Us 
beoause  a  physician  might  involantarily  kill  a  patient, 
not  knowing  the  disease,  and  yet  no  diseiedit  would 
attach  to  him.  And  all  the  judges  agreed  that  tb* 
action  lay  not;  "for  it  cannot  be  any  discredit  to  » 
physician  to  say  that  he  killed  one  with  physic :  it  is  a 
usual  and  common  expression,  and  it  may  be  without 
any  default  in  him  ;  for  tbey  may  mistake  the  diseases 
in  their  own  bodies,  much  more  in  others,  and  apply 
wrong  medicines  whioh  may  be  tbe  oaase  of  the 
patient's  death,  and  yet  no  discredit  unto  them," 
following  Coke's  argument.  Case  IL  arose  in  New 
Tork  in  1811 ;  and  Poe  v.  Dr.  Mtndfard  (oase  L)  was 
approved,  tbe  oonrt  saying :  "  There  is  not  an  instance 
in  the  books  whioh  we  have  met  vrith  of  a  suit 
sustained  for  words  charging  a  professional  man  with 
ignorance  in  a  particular  oase.  To  carry  tbe  right  of 
action  so  far  would  be  unaeoessary  for  tbe  protection 
of  any  profession,  and  would  be  an  nnreasonable  oheok 
apon  the  freedom  of  disoussion.  There  is  no  physician, 
however  eminent,  who  is  not  liable  to  mistake  the 
symptoms  of  a  partionlar  disease,  nor  any  attorney 
who  may  not  misunderstand  the  complicated  nature 
and  legal  consequences  of  a  partioular  litigation."  The 
charge  in  oase  HI.  implied  nothing  more  than  nu- 
skilfaluess  or  ignorance  in  the  treatment  of  one  oaae, 
and  could  hardly  affect  the  physioian's  reputation  as 
to  bis  general  oompetency  to  practise  his  profession. 

Cases  lY.  and  V.  iUnstrate  the  latter  part  of  the 
rale.  The  opinion  of  tbe  Chief  Jastioe  .in  Sumner  v. 
Utley  (case  IV.)  is  able  and  exhaustive,  and  so  far  as  it 
relates  to  tbe  rule  we  are  considering  oannot  be 
abridged  without  loosing  some  part  at  least  of  the 
argument.  "I  readily  admit,"  said  Hoemer,  O.J., 
■■  that  falsehood  may  be  spoken  of  a  ph;fsioian's  practice 
in  a  particaiar  oase,  ascribing  to  him  only  suoh  a 
want  of  information  and  good  management  as  is 
oompatible  with  gi;eat  general  knowledge  and  skill  in 
his  profession;  and  that  when  snob  a  oase  arises, 
unless  some  special  damage  exists,  his  character  will  be 
considered  as  nnhart,  and  no  damages  will  be  presamed. 
But,  on  the  other  hand,  it  is  indisputably  dear  that  a 
oalumnious  report  ooncerning  a  physician  In  a  particular 
case  may  imply  gross  ignorance  and  anskilfnineas  and 
do  him  irreparable  damage.  A  physician  may  mistake 
the  symptoms  of  a  patient ;  or  may  misjudge  as  to  tbe 
nature  of  his  disease,  and  even  as  to  the  powers  of  a 
medicine  ;  and  yet  bis  error  may  be  of  that  pardonable 
kind  that  will  do  him  no  essential  prejudice,  because  it 
is  rather  a  proof  of  human  imperfection  than  of 
culpable  ignorance  or  unskiKnloess.  On  the  contrary, 
a  single  aot  or  omission  of  his  may  evince  gross 
ignorance,  and  anoh  a  defloienoy  of  skill  as  will  not 
fail  to  injure  bis  repntation  and  deprive  him  of  general 
confldenne.  If  he  were  called  on  to  administer  to  one 
manifestly  intoxicated,  and  treat  his  disease  as  if  it 
were  an  apoplexy,  no  person  of  good  sense  after  know- 
ledge of  this  woald  employ  him  in  his  profession. 
These  remarks  have  a  more  striking  application  to  the 
business   of   a   surgeon   or    man-midnife.     While   a 

Shysician  exercises  a  professioB  often  beset  with  great 
iffloulties,  the  employment  of  a  man-midwife  and 
surgeon,  for  the  most  part,  is  merely  mechanical.  If  a 
surgeon  were  requested  to  take  blood  from  a  person, 
and  should  proceed  to  this  operation  by  opening  an 
artery  instead  of  a  vein,  by  reason  of  which  he  should 
bleed  to  death;  or  if  be  should  amputate  a  limb 
without  having  applied  a  tourniquet  or  some  other 
compression  of  the   main   arteriea,    and   the    person 

Eractised  on  should  die  in  his  hands  from  loss  of 
lood— who  woald  afterward  employ  him?  Bo  if  a 
man-midwife  should  deliver  a  woman  and  leave  the 
afterbirth,  whatever  may  have  been  the  anoient 
practice,  wonld  it  not  in  the  present  state  of  the  art 
exhibit  such  powerful  proof  of  ignorance  and  want  of 

(1)  Sem  T.  BarrU,  18  Birb.  416  (18(4). 
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bU»  Its  greatly  to  injare  his  genartl  oharaoter?    On 
tbia  sabjeot  I  oanDot  doabt,  aod  Hhall  not  be  aarprised 
\ftt  the  hanh  daolaration  of  the  defendant,  if  applied 
to  soah  a  one,  that   '  he  onght   to  be  bung.'    If  a 
aargeon    should    be    sooh    an    arrant   bungler  in  bis 
profession  as  not  to  know  an  artery  in  the  head  from 
«  vetn,  and  should  pauotare   the  former  instead   of 
the  latter,   would   not   his   reputation  as  a   man   of 
knowledge  and  skill  receive  essential  damage?    Un- 
doubtedly, in  all  the  oases  put  the  stigma  of  gross 
ignoranoe  and  nnskilfnlness  would  justly  be  applied  to 
bim ;  and  bis  oharaoter  would  sink  under  the  reproach. 
As  a  general  principle,  it  can  never  be  admitted  that 
the  practice  of  a  physician  or  surgeon  in  a  particular 
oase  may  be  calumniated  with  impunity,  unless  special 
damage  is  shown.     By  oonfiniog  the  slabder  to  parti- 
oolan,    a  man    may  thus   be   mined   In    detail.    A 
ealnmniator  might  follow  the  track  of  the  defendant, 
and   begin   by  ftUsely   ascribing   to   a   physician   the 
killing  of  tbr^e  persons  by  mismanagement ;  and  then 
the  mistakii  g  of  an  aitery  for  a  vein  ;  and  thus  might 
proceed    to    misrepresent    every    single    oase    of    his 
practice  nntil  his  reputation  would  be  blasted  beyond 
remedy.     Instead    of    murdering   character   by    one 
■troke,  tbe  viotim  would  be  cat  sncoesaively  in  pieces ; 
and  tbe  only  difference  would  consist  in  the  manner 
of  effecting   the  same  resnlt    The  redress  proposed 
im  the  proof  of  special  damage  is  inadequate  to  the 
ease.    Much  time  may  elapse  before  the  fact  of  dam- 
age admits  of  any  evidence ;  and  then  tbe  proof  will 
always  fall  short  of  the  mischief.    In  the  meantime 
tbe  reputation  of  the  oalnmniated  person  languishes 
and  dies.     ...     I  think  that  prejudice   to  the 
plaintiff  in  bis  profession,  as  the  natural  and  probable 
oonsequence  of   the    words,    must   inevitably   result. 
That  the  defendant  intended  to  impnte  to  the  plain- 
tiff, by  the  words  spoken,   the   most  monstrons  and 
oalpable    ignorance    and    mismanagement,   it   is  im- 
possible for  me  to  doubt.    Surely  he  would  not  have 
execrated  him,  and  declared  that  he  ought  to  die  an 
ignomioions  death,  and  that  his  practice  ought  to  be 
published  in  a  newspaper,  if  he  meant  nothing  more 
than    what    the   defendant   would    have    the    court 
■appose;   that  is,  to  impute  to  tbe  plaintiff  the  com- 
mon  imperfeotions  of   humanity.     On   the   contrary, 
every  person  of  sense  or  reflection  who  should  believe 
the  impntatioBS  oaat  upon  him  wonid  consider  him  as 
a  man  of  ignorance  and  nsskilfnlness  and  unworthy  of 
confidence.     And  this  impression  woold  be  deepened 
by  the  expression   that   the    plaintiff    was    liable    to 
beavy  damages ;  for  it  has  often  been  decided    that 
nothiog  short  of  gross  ignorance  and  want  of  skill  will 
anthonse  a  suit  against  a  practising  physician.'    What 
woman  would  trust  herself  in   snob  bands,  with  full 
Information   that  three  persons  had  perished  under 
bis  onlpable  mismanagement  ?    Or  what  person  would 
employ  as  a  surgeon  the  man  who  onght  to  be  hang 
for  outting  an  artery  7    I  would  frown  on  every  action 
of  slander  bronght  to  gratify  a  petulant  and  qnarrel- 
Boma  disposition ;  bat,  when  the  reputation  of  a  skilful 
man  is  assailed  by  a  wanting  calumny,  I  shall  ever  be 
disposed  to  go  the  fall  length  of  principle  to  afford 
bim    adequate  redress."    Peters   and   Lauman,    JJ., 
eoneurred   in    the    judgment   of  the    Ohief   Justice. 
Dawett^   J.,   dissented,   being   of    opinion    that   the 
words  did  not  impute  to  the  physician  ignorance  or 
nalpraotioe  in  his  profession  generally.     "  I  cannot," 
•aid  he,   ''so  understand  them.    They  are  employed 
only  about  bis  treatment  of  a  pregnant   woman  and 
ber  twin  children^ne   dead    at   the   birth,  and  the 
other  dying  with  its  mother  soon  after  its  birth.    As 
this  idea  seema  to  be  embraced  by  my  brethren  and 
to  influence  their  opinions,  I  have  looked  with  attention 
into  that  part  of  tbe  declaration   brought   into  view 
I^  this  motion;   and  it  strikes  me  as  entirely  silent, 
eseapt  as  to  the  plaintiff's  management   in  the  case 
stated,  and   not   to   impute  any  ignorance  except    in 
the  management  of  this  particular  oase." 


(1)  aiaHrj,  Batir,  i  Wtla  SW;  lean  t;  PratHct,  8  Eut,  S4t. 


Secor  V.  Harrii  (case  IV.),  while  no  doubt  correctly 
applying  the  rule  laid  down  in  the  former  oase,  that 
where  a  physician  is  charged  with  gross  ignoranoe  and 
a  total  want  of  skill  In  his  profession,  in  a  single 
iostanoe,  the  words  are  actionable  per  m,  to  the  faots 
there  established,  is  remarkable  for  tbe  evident  mis- 
apprehenaion  entertained  by  the  judge  who  delivered 
the  opinion  of  the  court  oonoeming  the  scope  of  tbe 
ruling  in  iSuntn«r  v.  UUey  (case  III.).  Mason,  J., 
evidently  entertaining  the  idea  that  both  Pot  v.  Dr. 
Mendford  and  Foot  v.  Broum  had  been  overruled  in  that 
case,  together  with  tbe  general  principle  which  they 
established.'  But  in  Poe  v.  Dr.  Mendford  and  Foot  ▼' 
Brmm  it  was  decided  that  tbe  language  in  each  case 
respecUvely  imputed  aimply  a  want  of  skill  in  a 
particular  transaction.  The  qaestion  in  Sumner  ▼. 
UUey  was  whether  the  words  charged  the  physioiaa 
with  mere  ignorance  in  a  particular  case,  or  with  a 
want  of  general  professional  knowledge  and  skill.  On 
this,  as  we  have  seen,  tbe  judges  differed;  but  they 
did  not  differ  as  to  the  principles  of  the  law  of  alander. 
The  Chief  Justice  and  tbe  majority  of  the  court 
thought  that  the  words  did  impnte  to  tbe  plaintiff 
general  incompetence  in  hia  profession ;  the  dissenting 
judge,  that  they  did  not.  It  was  the  application  of  a 
legal  rule,  and  not  its  existence  or  propriety,  that  was 
determined  in  Sumner  v.  UUey. 

In  Van  Eppt  v.  JoMt?  it  was  said  by  McCay,  J.  :— 
"  Can  it  be  contended  that  it  is  actionable  to  sav  of  » 
lawyer  that  he  will  not  pay  his  debts,  much  less  a 
particular  debt  ? "  I  am  not  sure  it  would  be  action- 
able to  say  of  a  lawyer,  falsely,  that  he  woold  not  pay 
some  particular  money  collected  by  bim  as  a  lawyer,  or 
that  it  would  be  actionable  to  say  of  a  blaoksmitn,  an- 
traly,  that  he  had  lamed  a  certain  horse  in  shoeing  him." 

Words  imputing  a  want  of  integrity,  whether  used  in 
feterenoe  to  a  man's  general  conduct  or  to  his  behaviour 
in  a  partionlar  case,  are  equally  actionable,  for  obviouB 
reasons.— JoHK  D.  Lawboh,  St.  Louis,  Mo. 

ADMIRALTY  APPEALS, 
lu  delivering  judgment,  on  tbe  14tb  inst.,  on  the 
appeal  from  the  Coart  of  Admiralty,  in  iv  (A<  "  UrA- 
veridi;'  Deasy,  L.J.,  said  it  wonld  be  well  if  profes- 
sional gentiemen  engaged  in  these  cases  recollected 
that  although  the  technical  evidence  given  was  quite 
intelligible  to  the  judge  before  whom  it  came,  and  to 
whose  court  such  cases  were  specially  attached,  there 
was  one  judge,  at  all  events,  of  the  Court  of  Appeal  who 
did  not  understand  these  terms,  and  it  would  be  advis- 
able to  put  a  gloBs  npon  them  when  bringing  cases  to 
Appeal.  His  experience  was  that  when  these  technical 
terms  were  translated  into  plain  English  they  were  a 
good  deal  more  intelligible  and  quite  as  useful.  One 
thing  in  the  evidence,  "  the  combing  of  the  hatchway," 
he  did  not  understand  at  all,  and  had  not  taken  into 
consideration  at  all.  However,  the  learned  judge  before 
whom  the  matter  came  at  first  had  treated  it  as  of  no 
importance,  and  therefore,  in  all  probability  no  barm 
was  done.  His  observations  had  reference  more  to  tbe 
future,  and  he  hoped  the  hint  he  had  thrown  oat  voald 
be  acted  upon. 

CALLS  TO  THE  INNEB  BAR 
On  tbe  18th  inst.  the  following  gentlemen  were  ealleS 
within  the  Bar :— William  Harris  Faloon,  Constantino 
MoUoy,  John  Adye  Cnrran,  David  Boss,  Arthur  Houston, 
Edmund  T.  Bewley,  Francis  Nolan,  Qeorge  Keys,  and 
Isaac  Weir.  

a>  KotwIUittandlng  tbif,  we  findthli  Jadg*  Mytnff.  In  the  coone  of 
hii  Jndgment:  "I  do  not  go  tlie  length  to  ny  thet  feleehood  may  not 
be  ipoken  of  a  phyalclu'i  practice,  In  a  particular  caM,  withone  anb- 
Jectlng  the  party  to  this  action.  A  phyaMaa  may  mlatake  the 
•ymptonu  of  a  patient,  or  may  misjudge  aa  to  tbe  nature  of  hia  dla- 
eaae,  and  eren  aa  to  the  powere  of  medldne,  and  yet  hia  error  may  bo 
of  that  pardonable  Und  that  vrlll  do  him  no  eaaentlal  prejndlea,  be- 
canae  It  la  rather  a  proof  of  human  Imperlbetlon  than  of  culpable 
Ignorance  or  nnikllfulneai ;  and  where  chargea  are  made  agalnat  a 
phya'clan  that  fall  within  thla  elaaa  of  easea,  they  are  not  ictionable, 
without  proof  of  apectal  damigea"  Maaon,  J.,  In  Acer  v.  Barrit, 
mpra. 

(2)  <0  Oa  SS8  (imt). 
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LATENT  DEFECTS  IN  OOODS  SOLD. 

Wheza,  after  a  sale  of  goods,  a  defect  appears  of 
whioh  neither  party  were  aware  at  the  time  of  the  sale, 
and  wbieb  tbeyooald  not  then  have  diaoovered  withoat 
damaging  the  goods,  a  somewhat  diffioalt  qaestion  as  to 
their  leapeotive  rights  arisas.  Bnt,  when  we  desire  to 
examine  any  saoh  sale,  we  mnsti  in  the  first  place, 
before  ooosidering  whether  any  defect  was  latent  or 
patent,  aee  what  was  the  ezaot  contract  entered  into  by 
the  parties,  and  decide  whether  it  has  been  falflUed ; 
for  if  the  seller  has  not  f alfiUed  his  contract,  the  case  is 
at  an  end,  and  no  farther  inquiry  will  be  needed. 

Oar  next  step  will  be  to  inquire  whether  the  seller 
gave  any  express  warranty,  or  there  is  anything  in  the 
transaotion  from  which  the  law  will  imply  a  warranty, 
or  wbetbar,  on  the  other  hand,  the  goods  ware  sold 
"  with  all  faolta,"  And,  although,  in  many  cases,  it  is 
by  no  means  easy  to  distermine  these  points,  we  shall 
generally  find,  where  diffioaltiee  arise,  that  their  sola- 
tion  depends  on  the  amonnt  of  reliance  placed  by  the 
buyer  in  the  skill  and  judgment  of  the  seller. 

If  we  can  discover  anything  said  or  done  before  the 
oompletion  of  the  contract,  which  amoants  to  an  express 
warranty,  the  seller  will  be  responsible  for  any  defects 
which  prevent  the  article  answering  to  the  terms  of  the 
warranty,  but  his  liability  will  not  extend  beyond 
thoee  terms ;  for  "  we  cannot  by  Inferenoe  insert  in  a 
contract  implied  provisions  with  respect  to  a  subject 
which  the  contract  baa  expressly  provided  for."  ' 

In  an  action  arising  ont  of  the  sale  of  a  note  made  by 
O.,  it  was  foand  by  the  referee  that  the  plaintiff,  upon 
ttis  sale,  agreed  that  the  note  was  the  genuine  note  of 
O.,  and  not  farther  or  otherwise.  O.  was  an  infant,  and 
beiioe  the  note  may  be  said  to  have  had  a  latent  defect; 
bat  the  fact  was  not  known  to  either  party.  On  this 
finding  it  was  held  that  no  warranty  could  be  implied 
that  0.  was  an  adult,  even  if  the  wordB  "  not  further  or 
otherwise,"  were  struck  out. '  On  the  other  hand,  an 
express  sgreement  that  provisiocs  shall  pass  an  inspect- 
ing officer,  does  not  prevent  the  additional  implied 
eondition  that  they  are  fit  for  tbe  purpose  for  whioh 
they  are  reqnired.' 

If  there  is  no  express  warranty,  we  retarn  to  the 
prelinuoary  inquiry,  whether  tbe  contract  has  been 
fulfilled;  whether  the  article  delivered  answers  the 
daactiptioB  in  suoh  a  contract  r  Where  a  man  said, 
"aena  me  yoot  patent  furnace  to  fit  up  my  brewing 
copper,"  and  the  I umaoe  was  sent,  but  did  not  suit  tbe 
copper ;  it  was  held  that  the  seller  had  performed  the 
oenteaot ;  for  the  buyer  had  ordered  a  definite  article, 
and,  though  he  had  stated  the  purpose  for  which  it  was 
wanted,  the  form  of  his  order  showed  that  he  relied  on 
his  own  judgment  as  to  whether  it  would  suit  him.* 
But  where  on  a  sale  by  sample  the  article  sold  was 
described  as  rape  oil,  bnt  was  in  reality  rape  oil  adnlte- 
(ated  with  hemp  oil,  tbe  seller  was  held  responsible, 
even  thongh  this  bulk  agreed  with  the  sample,  and  in 
the  opinion  of  the  jury,  Ute  pnnshaser  well  knew  what 
he  wat  baying.'  And  in  Jotliag  v.  Kingsfordf  the 
demsion  waa  the  same  on  its  being  sbowa  that  an 
article  sold  as  oxalic  acid  was  not  oxalic  acid,  thongh 
tbe  seller  had  disclaimed  all  responsibility  as  to  quality, 
•ad  at  bis  soggestioa  the  buyer  had  inspected  the 
article.  Where,  however,  a  man  bought  pigs  whioh  he 
snbeeqoently  found  had  typhoid  fever,  and  it  was 
argued  that  the  contract  was  for  pige,  but  that  what 
was  delivered  was  not  pigs,  bnt  masses  of  typhoid  fuver, 
the  House  of  Lords  solemDly  deoidud  that  a  pig  with 
typhoid  fever  is  a  pig.'  But,  beyond  this  general  rale 
that  the  goods  sold  mast  be  of  the  kind  bargained  for, 

0)  MctaMT./b<H<a,10CB.  «OS,CIO;  AmU  T.  AMrmoMr,  8  Blag. 
4B,  U ;  aaUuim  j.  Fan  Dtum,  87  K.  T.  487. 

(J)  BaUihit  r   Van  DaiUH,  >7  N.  T.  487. 

(I)  M«v«r.7VirMunt,7U.*N.«U. 

(4)  Chmmtar  r.  HofMiu,  4  M.  *  W.  4M;  Ammmv.  Dow,  64  N.  T.4U: 
0*m»-r.Hart,itUT  8Sl;  (»H«<m(T.  J{aytey,«Q.a  J8S;  ilrcAdato 
V.  Moon,  \»  UL  Mti  WUtmon  t.  aouli  Bottm  In»  Oo^i  AUw  <& 

(»)  iTfcM  T.  OodU.  10  C.  a.  UL 

(8)  U  C.  B.  (N.  S.)  447. 

(7)  iraniT.if(>»»(,L.I(.4Aiip.Ca(.S4, 


the  law  will  imply  that  where  a  man  sells  an  article  . 
generally,  he  thereby  warrants  that  it  is  merchantable^ 
that  it  is  fit  for  some  parpoae ; '  and  where  he  sells  it 
for  a  particular  parpoae,  he  thereby  warrants  it  fit  for 
that  purpose.*  in  Jonm  y.  Brigkt,  the  defendants  wera 
manofaotoren  of  ooppar.  They  were  introdnoed  to  the 
plaintiffs  by  a  mutned  aoqnaintanoa,  Fiabar,  with  the 
remark,  <*  Mr.  Jones  is  in  want  of  copper  sheathing  for  a 
vessel ; "  upon  which  the  defendant  said,  "  we  will 
anpply  him  well."  Under  this  contract  copper  was 
supplied  which  proved  defective  through  some  intrinsic 
latent  defect  in  the  quality  of  the  copper,  and  it  was 
held  that  the  defendants  were  liable  on  an  express 
warranty  that  the  copper  which  was  sold  for  a  partioalar 
purpose  was  fit  for  that  purpose.  Brmcn  v.  EdgingUm,* 
was  a  similar  case,  though  perhi^  the  facts  were 
somewhat  stronger  against  the  seller.  In  BandaU  v. 
Neman,*  the  defendant,  a  carriage  maker,  put  a  pole  in 
the  plaintiff's  carriage  which  broke  and  caused  damage, 
owing  to  a  latent  dMeot  in  the  wood,  for  which  he  waa 
held  liable.  The  principla  anderlying  this  and  the 
other  cases  to  which  we  are  abont  to  refer,  appears 
to  be  that  where  the  buyer  trasted  in  the  judgment  of 
the  seller,  the  latter  is  liable  for  all  defects  whether 
latent,  patent,  or  discoverable.  *'  If  "  says  Tindal,  C.J., 
"  a  party  pnrahases  an  article  upon  bis  own  judgment,  * 
he  cannot  afterwards  hold  tbe  vendor  responsible^  on 
tbe  groand  that  the  article  turns  ont  to  be  unfit  for 
the  purpose  for  whioh  it  was  required  ;  but  if  he  relies 
upon  the  judgment  of  the  seller,  and  icfonnB  him  of 
the  use  to  which  the  article  ia  to  be  applied,  it  seems  to 
me  the  transaction  carries  with  it  an  implied  warranty 
that  the  thing  furnished  shall  be  fit  and  proper  for  tbe 
parpose  for  which  it  was  designed."  *  "  When  a  person 
desirous  to  obtain  an  article  for  a  particular  purpose, 
bat,  not  being  himself  skilled  in  respect  to  such  articles, 
applies  to  one  professing  to  be  aoquainted  with  the 
snbjaot,  or  who,  by  his  oooapation,  holds  himself  oat 
to  the  world  as  understanding  it,  and  the  latter 
furnishes  what  he  alleges  to  be  suitable,  it  is  plainly  to 
be  inferred  that  botii  parties  understand  the  purchase 
to  be  made  upon  tbe  judgment  and  responsibility  of  the 
aeller."*  In  Jana  v.  Bright,  the  mle  is  carefully 
limited  to  products  of  art,  though  Best,  O.3.,  points 
ont  that  the  decisions  in  the  caae  of  horses  turn  on  tbe 
same  principle.  And  in  Ifoe  v.  Sombom,  the  rale  is  laid 
down,  "  that  tbe  vendor  is  liable  for  a  latent  defect 
arieing  from  tbe  manner  in  which  the  article  was 
manufactured,  bnt  not  for  any  latent  defect  in  the 
material  which  he  is  not  shown,  and  cannot  be  presumed 
to  have  known."  In  both  cases  the  court  seems  to  have 
feared  encroaching  on  the  decision  in  Parkemon  y.  Lee;' 
but  all  that  is  there  decided  is,  that  where  goods  are  sold 
by  sample,  there  will  not  be,  in  addition  to  an  expiess  war- 
ranty that  tbe  bulk  is  like  the  sample,  an  implied  warranty 
against  a  latent  defect  in  both  the  sample  and  tbe  bulk 
ofwhiob  both  parties  were  equally  abb  to  judge  ;  and 
it  has  since  been  said  of  that  case  that  either  it  doea 
not  determine  the  extent  of  the  seller's  liability  on  the 
contract,  or  it  has  been  overruled.'  Hence  the  above 
rule  in  Hoe  v.  iSdniom  must,  we  think,  be  considered  too 
restricted  ;  indeed,  it  is  by  no  means  eaay  to  fix  any 
definite  limit  to  tbe  liability  of  a  vendor  for  latent 
defects,  since  it  depends  to  so  great  a  degree  on  the 
varied  facts  of  each  case. 

We  have  seen  that  tbe  mle  of  Jone$  v.  Srigit  ia  not 
oonflned  to  defecta  in  prodncts  of  art,  bnt  may  become 
applicable,  as  in  BandaU  v.  Sewtan,  to  a  pole  of  wood ; 
aqd,  though  Jona  v.  Bright  applies  to  a  sale  of  mann- 
factored  goods  by  tbe  manufacturer  himself,  the  oonrts 
wonld,  probably,  not  hesitate  to  extend  the  rules  laid 

0)  Itmlie  ▼•  A<ivai)ii,«T«aii«n,10S;  4Ctmp.ira.   The nd* iwUm, 
howeTor  low  the  price. 
(2)  Jona  T.  Bright.  S  Blng.  M4. 
(81  S  Man.  «  Or.  178. 
(4)  8  Q.  a  D.  lOi. 
(U  Browit ▼.  EdftKjkm,  1  Ilin.  *0r.  878. 

(6)  Bot  T.  aanbont,  31 M.  T.  »i,  und  lee  ilt3  BarlbU  v.  Mopporl, 
I4N.T.  118. 

(7)  a  Eaat,  814. 

(8)  RmdttU  T.  MiMM,  8  <).  B.  D.  ion 
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down  there  to  sales  by  other  persons,  if  it  appeared 
that  oonfidenoe  had  been  placed  by  the  buyer  io  the 
seller,  and  the  latter  had  accepted  the  responsibility.' 
In  Qray  v.  Coat,*  the  facts  were  very  like  those  in 
Jona  V.  Bright ;  the  article  was  described  as  "  copper 
sheathing,"  but  the  sellers  were  not  the  manafacturers. 
It  was  held  that  the  law  woald  not  imply  a  general 
and  aaqnalifled  promise  that  the  goods  should  be  good, 
sound,  substantial  and  serviceable ;  but  Lord  Tenterden 
was  inclined  to  think  "that  in  point  of  law,  if  a 
person  sold  a  commodity  for  a  specific  purpose,  and 
with  knowledge  at  the  time  of  the  sale  that  it  was  to 
be  applied  to  that  purpose,  he  must  be  understood  to 
warrant  that  the  commodity  so  sold  should  be  reason- 
ably fit  and  proper  for  the  purpose  for  which  it  was 
sold."  And,  though  the  other  judges  did  not  concur  in 
this  opinion,  it  was  apparently  approved  by  the  Court 
of  Appeal  in  Bcmdall  v.  Nevton,  where  Brett,  L.S., 
remarks,  "  it  is  obvioas  that  Lord  Tenterden  did  not 
consider  the  seller  relieved  by  reason  of  the  defect 
being  latent."  The  case  of  Bluett  v.  Osborne*  arose  out 
of  the  sale  of  a  bowsprit  tor  a  ship,  which  turned  ont 
to  be  useless  through  a  latent  defect  in  the  wood ;  and 
Lord  Elleuborongh  decided  in  favour  of  the  seller,  but 
on  what  ground  is  not  very  clear,  unless,  as  Manle,  J., 
goggested,  he  treated  it  as  a  sale  of  a  specific  bowsprit, 
ana  therefore  under  the  rales  applying  to  a  sale  of  a 
given  article.*  However  that  may  be.  Lord  EUeo- 
borongh  lays  down  the  general  mle  that  he  who  sells, 
impliedly  warrants  that  a  thing  sold  should  answer  the 
purpose  for  which  it  is  sold.  lu  Bumaby  v.  BolUtt,^ 
the  defendant  bought  a  dead  pig  which  was  exposed  for 
sale  at  a  butcher's  shop,  and  re-sold  it  to  the  plaintiff, 
without  taking  it  aw^y.  Neither  the  plaintiff  nor 
defendant  were  butchers  by  trade,  or  had  any  knowledge 
that  the  pig  was  nnsoand,  thongh  it  afterwards  turned 
out  to  be  unfit  for  human  food,  tinder  these  circum- 
stances, it  was  held  that  the  defendant  was  not  liable. 
He  was  not  dealing  in  the  way  of  a  common  trade,  or 
the  qaestioD,  as  we  shall  see,  might  have  been  some- 
what different.  In  Emmenon  v.  Mattkem*  it  was  held 
that  where  a  meat  salesman,  who  is  not  a  dealer  in 
meat,  but  merely  sells  on  commission,  offers  for  sale  a 
carcass  with  a  detect  of  which  he  is  nut  only  ignorant, 
bat  has  not  any  means  of  knowledge,  the  defect  being 
latent,  he  is  not  liable  to  any  penalty,  and  does  not,  as 
a  matter  of  law,  impliedly  warrant  that  the  carcass  is 
fit  for  human  food,  and  is  not  bound  to  retand  the  price, 
should  it  not  tarn  out  to  be  so.  And  in  Smitk  v.  Baker  J 
the  ooart  remarked  that  the  law  would  be  the  same 
where  the  seller  has  no  meaus  of  knowing  of  the  defect 
on  an  ordinary  outward  inspection,  thongh  he  might 
have  discerned  it  by  catting  into  the  meat.  In  all  these 
oases  the  judgment  seems  to  have  turned  on  the  fact 
that  the  buyer  had  qaite  as  much  opportunity  of  in- 
vestigating the  meat  as  the  seller,  the  latter  not  being 
actually  a  dealer.  One  of  the  most  recent  cases  on  this 
part  of  the  subject  is  Bragg  v.  Morrill.^  There  the 
plaintiff  bought  an  iron  shaft  from  the  defendant,  and 
employed  him  to  tarn  it  so  that  the  plaintiff  coald 
attach  puUeye  at  any  point  he  chose.  It  turned  oat 
that  there  was  a  latent  defect  in  the  shaft,  by  which  the 
plaintiff  was  damaged ;  but  the  court  decided  in  the 
detendant's  favour.  There  was  no  complaint  that  the 
defendant  did  not  properly  perform  what  work  he  did 
upon  the  shaft;  therefore  we  may  put  part  of  the 
transaotioD,  which  was  paid  for  separately,  out  of  the 
qaestion,  and  we  then  see  at  once  that  it  comes  within 
the  decision  in  Bumaby  v.  BoUett ;  *  for  all  the  defen- 
dant did  was  to  sell  a  shaft  for  the  purpose  of  holding 
pulleys,  without  knowing  their  weight,  or  siise,  or  the 

(1)  See  the  remwlu  of  Tlndal,  CJ.,  la  Brown  r.  Xdgmalon,  a  Han, 
A  Or.  279. 

(2)  6  D.  A  Ry.  »00. 

(3)  1  Stark.  N.  P.  381 
(4J  3  Mmn.  &  Gr.  288. 
(5)  l«  H.  A  W.  644. 
«)  7  H.  *  N.  «86. 

(7)  40  L.  T  261. 

(8)  49  Vt  *6 ;  24  Am.  Rep.  l(tt. 
(»}  16  H.  i.  W.  644. 


amonnt  of  work  they  were  to  do.  The  only  point  in 
which  this  case  goes  farther  than  Bumaiy  v.  BoUett  is, 
that  here  the  defendant  was  by  trade  a  founder ;  bat, 
on  the  other  hand,  the  seller  in  that  case  knew  the 
exact  object  for  which  the  article  was  bought,  whilst 
here  he  did  not ;  and  this  fact  also  distinguidies  the 
case  from  Randall  v.  Newion,  where  the  seller  not  only 
knew  the  exact  purpose  for  which  the  pole  was  wanted, 
but  fitted  it  to  the  carriage  himself. 

It  has  been  stated  that  an  implied  warranty  it 
raised  in  the  sale  of  provisions  where  they  are  sold  for 
immediate  use  by  dealers  and  common  traders  in 
provisions ; '  bat  the  statement  is  oombatted  by 
Benjamin  in  his  work  on  the  sales  of  Personal  Pro- 
perty ;  >  and  in  Bumaby  v.  BoUott,  decided  by  the 
Court  of  Exchequer  in  1847,  the  conolnsioa  daduoed 
from  the  old  oases  and  text-books  is,"  that  there  ia 
no  other  difference  between  the  sale  of  viotaals  for 
food,  and  other  articles,  than  this — that  victuallers, 
butchers  aad  other  common  dealers  in  victnals,  are 
not  merely  in  the  same  situation  that  oommon  dealers 
in  other  commodities  are,  and  liable  under  the  same 
circamstances  as  they  are,  so  that,  it  an  order  be  sent 
to  them  to  be  executed,  they  are  presnmed  to  under- 
take to  supply  a  good  and  merchantable  article;  bat 
they  are  also  liable  to  punishment  for  selling  corrupt 
victuals,  by  virtue  of  an  ancient  statute,  certainly  if 
they  do  so  knowingly,  and  probably  if  they  do  not,  and 
are  therefore  responsible  civilly  to  those  customers  to 
whom  they  sell  such  victuals,  for  any  special  or  particniar 
injury  by  the  breach  of  the  law  which  they  thereby 
oomiuit."  Where  an  article  is  sold  "with  all  faults," 
the  qaestion  of  latent  defects  scarcely  arises ;  for  saoh 
a  stipulation  throws  npon  the  buyer  the  burden  of 
examining  all  fanlts,  both  secret  and  apparent;  and 
the  seller  will  not  be  liable  for  finy  sach  defect,  anleaa 
he  was  gnilty  of  any  fraad,  either  in  making  a  false 
representation,  or  in  using  means  to  conceal  some 
defect.'  The  eelebrated  case  of  Ward  v.  Sobbi  *  arose 
out  of  a  sale  of  pigs,  which  turned  out  to  have  typhoid 
fever,  and  it  was  argued  that,  since  it  is  a  criminal 
offence  knowingly  to  send  animals  affected  with  a 
contagious  disease  to  a  pnblio  market,'  the  mere 
sending  was  a  representation  tbat  the  pigs  were  not  so 
affected.  But  the  House  of  Lords  decided  that  there 
was  no  such  implied  warranty,  there  being  a  perteotly 
dear  written  statement  tbat  the  vendor  will  not 
warrant  the  goods,  and  that  the  goods  must  be  t'aken 
with  all  faults,  together  with  the  fact  tbat  the  goods 
were  open  to  inspection.  And  Lord  Chaueellor  Cairns, 
further  observed  that  in  order  to  qualify  this,  there 
must  be  something  as  clear  in  statement  in  an  opposite 
direction  ;  thus  a  verbal  statement  that  the  vendor 
believed  the  animals  to  be  free  from  disease,  might  be 
fouudation  for  an  action  of  deceit,  in  which  case  we 
conclude  that  a  tdeiuer  would  have  to  be  proved  ;  but 
the  question  did  not  arise,  for  the  statement  of  olaim 
relied  upon  a  warranty,  bat  made  no  case  of  deceit  or 
fraud  or  failure  of  consideration.  The  law  as  to  latent 
defects  relating  to  carriers'  is  somewhat  different 
from  that  which  applies  to  goods  sold.' — Ctntral  Lav 
Journal. 


Mr.  John  Holmes  has  been  elected  Member  of  Par- 
liament for  Christchnrcb,  sooth  capital  of  the  Middle 
Islands,  New  Zealand.  Mr.  Holmes  was  a  student  of 
Trinity  College,  where  he  greatly  distinguished  bimaelt 
He  was  called  to  the  Bar  in  1865,  and  then  proceeded 
to  New  Zealand,  where  he  has  filled  several  important 
offices. 

(1)  story,  Salei  of  Per.  Prop.,  s.  373 ;  Chltty  on  Coot,  loth  ed..  p. 
414n ;  Addtaon  on  Contracts,  7ih  ed.,  p.  4W ;  Ptnooi  on  Contncta,  tth 
ed ,  p.  688. 

(2)  2iid  ed..  p.  S49. 

(8)  Baylehite  t.  Ifa'(er<,  8  Camp  IM ;  admtUitr  T.  Bealk,  i  Camp. 
eo« ;  MeUiih  T.  MoUtaya,  Peake,  N.  P.  C.  116. 
(4)  L.  R.  4  App.  Cu.  ID. 
(6)  32  A  83  Vict..  Cap.  70. 

(6)  As  explained  la  Railuad  y.  Midland  Rp.,  L.  R.  4  Q.  B.  379. 

(7)  Randiill  v.  Keietax..  3  Q.  B.  D.  at  p  110;  and  aee  the  remark 
there  ta  U  Francu  y.  Codiiell,  L.  R.  t  ().  B.  601. 
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FALSE  PBETENCEB. 
The  oue  of  Martin  v.  iVein'on,  wbioh  appears  in  the 
eolamns  of  this  week's  Justice  of  the  Peace,  iUastratea 
very  forcibly  the  diffioalties  which  attend  the  distinction 
•B  it  now  exist!  between  laroeny  and  obtaining  goods 
by  false  pretences.  It  will  be  seen  from  the  report  that 
the  appejlaot  in  the  case  referred  to  had  been  convicted 
ander  section  12  of  the  Bnmmary  Jarisdiotion  Act,  1879, 
of  stealing  80s.  His  oonnsel  contended  that  if  any 
offence  bad  been  committed  at  all,  it  amoanted  to  an' 
obtaining  by  false  pretences  and  not  to  larceny.  It  this 
oontention  had  been  allowed  by  the  oonrt,  tbe  oon- 
viotion  would  necessarily  have  had  to  be  qnashed,  for 
the  magistrate's  power  of  ooovioting  summarily  does 
not  extend  to  oases  of  obtaining  by  false  pretences. 

Larceny  differs  from  tbe  offence  of  obtaining  property 
by  false  pretences  in  that  in  the  former  tbe  property 
moat  be  taken  invito  domino  against  the  wish  ana 
intentioa  of  the  owner.  In  the  latter,  on  tbe  other 
band,  tbe  owner  consents  to  the  property  being  taken 
oat  of  his  possession,  tbongh  snob  consent  has  been 
indooed  by  fraud.  Seff.  v.  Prince,  L.  B.  1  O.  O.  B.  160  ; 
88  L.  J.  M.  C.  8,  is  a  leading  oase  on  the  point  nuder 
discoasioo.  In  that  oase  the  defendant  had  been 
indieted  and  tried  at  the  Central  Criminal  Coart  for 
•tealing  money  amonoting  to  £100.  At  tbe  trial  it  was 
proved  that  the  prosecntor  had  paid  moneys  amonoting 
to  £900  into  the  London  and  Westminster  Bank  on  a 
depoeit  aocoaot  in  his  own  same.  On  the  27th  April, 
1868,  that  sum  was  standing  to  his  credit  at  the  bank. 
On  the  same  day  a  forged  order,  parporting  to  be  the 
order  of  the  prosecator,  for  payment  of  the  deposit 
was  presented  at  the  bank  by  the  proseoutor's  wife. 
The  order  was  considered  sennine  by  tbe  cashier.  The 
amoant  of  the  deposit  and  interest  was  therefore  paid 
bar  in  ^bt  £100  and  other  notes.  Among  them  was  a 
£100  note  nambered  72,799,  dated  19th  November, 
1867.  On  the  following  1st  July  the  prosecntor's  wife 
eloped  with  the  prisoner,  and  both  were  soon  afterwards 
ditoovered  on  board  a  steamer  at  Queenstown,  bonnd 
from  Liverpool  to  New  York.  They  were  passing  as 
msnied  people  under  the  name  of  Mr.  and  Mrs.  Frinoe. 
iJl  the  notea  were  found  in  the  possession  of  tbe  wife 
ol  the  Moseoator,  with  the  exception  of  the  £100  note 
speoiflea  above.  That  note  the  prisoner  was  shown  to 
have  paid  away  for  aomo  sheep  he  purchased.  He 
stated  he  had  received  it  from  the  prosecntor's  wife. 
On  these  faots  being  proved,  tbe  prisoner's  oonnsel  at 
the  trial  contended  that  tbe  evidence  did  not  establish 
any  laroeny  by  the  wife  of  the  note  from  the  bank,  but 
rather  an  obtaining  it  by  forgery  or  false  pretences,  and 
ooDseqoently  that  the  receipt  of  the  note  by  the 
prisoner  from  her  was  not  a  reoeiving  of  stolen  property. 
Tbe  oommoo  sergeant,  who  tried  the  oase,  overruled 
tbe  objection,  and  held  that  the  forged  order  presented 
by  tbe  wife  was  a  mere  mode  of  committing  a  laroeny 
against  the  bank,  and  that  the  prisoner  could  be 
convicted  on.  tbe  fonrth  count  of  the  indiotmeot,  which 
laid  the  ownership  of  tbe  money  in  tbe  London  and 
Westminster  bank.  The  prisoner  was  then  fonnd  gnilty 
by  the  jury  on  that  connt,  but  a  qaestion  was  reserved 
for  tbe  oonsideralion  of  the  Court  of  Crown  Gases 
Beserved  whether  the  obtaining  the  note  under  the 
oircamstanoes  detailed  amounted  to  a  laroeny. 

Tbe  conviction  was  qnasbed  by  the  court',  wbioh  laid 
down  the  two  following  important  propositions  as  oan- 
taining  the  law  on  the  subject : — Where  a  servant  is 
entrnsted  with  his  master's  property  with  a  general 
aothority  to  aot  for  hU  master  in  his  bnslness,  and  he 
is  indooed  by  fraud  to  part  with  his  muter's  property, 
the  person  who  is  gnilty  of  the  fraud  and  so  obtains  the 
property  is  gnilty  of  obtaining  it  by  false  pretences,  and 
not  of  laroeny,  beoanse  to  oonstitnte  a  laroeny  there 
most  be  a  taking  against  the  will  of  the  owner,  or  of 
the  owner's  servant  duly  authorised  to  aot  for  the 
owner.  The  seoond  proposition  laid  down  by  the 
judges  was  that  where  a  servant  has  no  snob  general 
authority  from  bis  master,  but  is  merely  entrusted  with 
tbe  possession  of  his  goods  for  a  special  purpose,  and 


the  servant  is  cheated  oat  of  that  possession  the  person 
who  thus  by  frand  obtains  the  goods  oommits  larceny, 
for  the  servant  has  no  authority  to  part  with  the 
property  in  the  goods,  except  to  falfll  the  speoial 
parpose  for  which  they  were  entrusted  to  him.  Tho 
court  then  proceeded  to  apply  the  principles  thus  laid 
down  to  the  oase  before  them,  and  decided  that  tho 
defendant  should  have  been  indicted  for  obtaining  the 
bank  note  by  false  pretences  -  and  not  for  laroeny ;  for  a 
cashier  of  a  bank  is  a  servant  having  a  general  authority 
to  oondoot  the  bnainess  of  the  bank,  and  to  part  with 
its  property  on  a  genuine  order  of  a  onstomer  being 
presented.  If  he  be  deceived  by  a  forged  order  and 
part  with  the  bank's  money,  he  parts,  intending  to  do 
so,  with  the  property  in  the  money.  Snob  a  oase, 
therefore,  will  fall  within  the  former  of  the  two 
propositions,  and  amount  to  an  obtaining  the  money 
by  false  pretences  and  not  to  larceny. 

An  earlier  oase  on  the  subjeot  than  that  of  Seg.  v. 
Prince  is  the  case  of  Sex  v.  Jaekion,  1  Moo.  0.  0.  119. 
There  a  pawnbroker's  servant,  having  a  general  autho- 
rity from  his  master  to  aot  in  his  business,  delivered  up 
a  pledge  to  the  prisoner  under  the  following  circnm- 
Btances: — On  the  7th  of  Maroh  the  defendant  visited 
the  prosecntor's  shop  and  produced  dnplioates  of  pro- 
perty preriously  pledged,  amoanting  to  £34.  He 
asked  for  the  property  to  be  produced,  and  also  for 
a  light,  as  he  hnd  some  diamonds  to  sell.  He 
then  prodaoed  a  small  packet  of  diamonds  and 
iodaoed  the  proaeontor's  assistant  to  agree  to  ad- 
vaooe  £160  on  them.  The  latter  then  handed  him 
baok  the  packet  of  diamonds  to  seal  up,  wbioh  he  did, 
and  then  returned  a  packet,  which  tbe  assistant  believed 
to  contain  tbe  diamonds,  as  the  two  packets  resembled 
each  other  in  all  respeots.  The  property  previously 
pledged  for  £34  was  then  returned  to  the  prisoner,  and 
be  received  £124  in  cash  and  notes,  that  being  tbe 
amount  less  the  £34  and  interest  thereon,  whion  tbe 
assistant  had  agreed  to  advance  on  the  diamonds. 
Tbe  packet  of  supposed  diamonds  when  opened  in  the 
following  June  was  found  to  contain  £4  worth  of 
coloured  stones.  It  was  proved  at  the  trial  that  the 
assistant  had  no  authority  from  his  master  to  lend 
money  exoept  on  pledgee  of  an  equivalent  value,  and 
that  when  he  deliverwl  the  £124  and  the  goods,  he 
imagined  he  had  the  diamonds  in  his  pooket.  When 
he  delivered  the  goods  he  parted  with  them  entirely, 
having  previonsly  reoeived  tbe  parcel  of  -  supposed 
diamonds.  The  jury  oonvioted  the  prisoner  of  laroeny. 
The  oonviotioo  was,  however,  sabsequently  qnashed  by 
the  12  judges  on  the  ground  that  the  assistant,  who 
had  a  general  authority  from  his  master  to  act  in  bis 
business,  having  delivered  up  absolutely  and  entirely 
the  goods  pawned  to  the  pawnor,  though  he  had  been 
induced  to  do  so  by  fraud,  the  pawnor  oould  not  be 
fonnd  gnilty  of  laroeny. 

A  case  almost  on  all  fours  with  JacJaon'i  oase  is  that 
of  Seg.  V.  Barnf,  3  Den.  O.  O.  69.  There  the  prisoner, 
who  was  a  servant  to  the  prosecutors,  who  carried  on 
business  in  Canterbury  as  grocers,  had  authority,  in 
the  absence  of  the  obief  clerk,  to  purobase  a  commodity 
called  "  kitoben  staff"  for  his  masters,  and  to  pay  for 
it.  The  chief  clerk  was  authorised  by  the  prosecutor 
to  repay  tbe  prisoner  for  snob  purchases  upon  his 
prodnoing  a  ticket  ooutaining  a  statement  of  the 
parohase  having  been  made.  One  evening  the 
prisoner  went  to  the  chief  clerk  in  the  ooaoting  honse 
and  demanded  24.  31.,  representing  that  he  had  paid 
that  sum  for  18  lbs.  weight  of  "  kitchen  stuff."  He 
then  produoed  a  ticket  containing  the  name  of  Roott 
as  that  of  the  seller,  and  2s.  Sd.  as  the  price.  The 
ticket  being  in  the  usual  form,  the  clerk  paid  him  the 
2s.  3d.,  wbioh  the  prisoner  received  and  applied  to  his 
own  use.  It  was  proved  at  the  trial  that  the  prose- 
cutors bad  no  customer  of  the  name  of  Scott,  and  that 
the  dealing  alleged  by  the  prisoner  to  have  taken  plirae, 
had  in  fact  never  taken  place.  On  these  faots,  the 
Court  for  Crown  Cases  Beserved  deoided  that  the 
prisoaer  had  been  wrongly  indioted  for  laroeny,  for  as 
tbe  clerk  bad  delivered  the  money  to  the  prisoner  with 
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the  iotentioQ  of  parting  with  it  wholly  to  him,  he  was 
only  liable  for  the  migdemeanoor  of  obtaioing  money 
by  false  pretences. 

The  oases  cited  illastrate  the  Aistinotion  between 
theft  and  obtaining  goods,  &o.,  by  false  pretenoes. 
Bowever,  there  is  saoh  a  thing  as  theft  by  a  false 
ptetenoe  (a  phrase  used  by  Stephen,  J.,  in  his  work  on 
Criminal  Law).  For  theft  may  be  committed  by 
fraadalently  obtaining  from  the  owner  a  transfer  of  the 
possession  of  a  thing,  the  owner  intending  to  reserve 
to  himself  the  property  in  the  thing  transferred,  and 
the  offender  intending  at  the  time  when  he  obtains  the 
possession,  to  convert  the  thing  to  his  own  ase  witbont 
the  owner's  ooDeent.  Thus,  if  a  person  fraudulently 
bargains  with  another  for  the  parchase  of  goods  for 
cash,  and  fraadalently  indaoes  the  latter  to  let  him 
have  the  goods,  pretending  that  he  is  then  aboat  to 
pay  for  them,  and  he  then  carrys  off  the  goods  bat 
withont  paying  the  agreed  price,  it  will  be  a  case  of 
larceny  by  a  nise  pretence.  The  reason  for  this  in, 
that  the  vendor  did  not  intend  to  transfer  the  property 
till  the  payment  of  the  price  fixed.  On  the  same 
principle  it  has  been  decided  io  JUg.  v.  Longttreelh,  1 
.  Jbody,  187,  that  if  a  person  by  pretending  to  be  the 
ObAic. fraadalently  obtains-goods  irom  the  carrier,  to 
whom*t!Ky  have-'t^Sen  entrasted,  he  will  commit  a 
theft,  for  ta&  osrTier,  not  being  the  owner  of  the  goods, 
cannot  transfer  the  property  in  them,  hot  only  the 
possession.  Another  oase  Ulastrating  this  branch  of 
the  subject  is  JUg.  v.  £vnee,  1  ¥.  &F.  62S.  There  a 
Woman  fraadalently  indaoed  B.  to  give  her  10  sovereigns 
to  conjure  with.  She  at  the  same  time  promised  to 
bring  baok  the  10  sovereigns,  and  also  £170  to  which 
the  said  B.  was  entitled.  The  woman  having  thus 
obtained  possession  of  the  10  sovereigns,  made  off 
with  them.  Whether  she  was  under  the  circamstauoes 
gnilty  of  theft,  or  of  obtaining  money  by  false  pretenoes, 
was  held  to  depend  on  whether  or  not  B.  intended  to 
part  absolutely  with  the  10  sovereigns  ;  for  if  B. 
intended  them  to  be  returned,  it  was  a  oase  of  theft ; 
but  if  B.  did  not  so  intend,  it  was  merely  a  oase  of 
obtaining  money  by  false  pretences. — Juttice  of  the 
Peace. 


TEXT-BOOK  ADDENDA. 

iCuUintudJivm  page  78,  ante.} 
Tvdor'i  Leading  Catei  {Srd  Edition),  9g. 
'  Leaseholds  for  lives  in  settlement,  subject  to  a  trust  for 
renewal,  were,  after  refusal  of  the  lessor  to  renew,  sold  under 
the  Settted  Estates  Act.  Held,  that  the  first  taker  was  en- 
titled only  to  the  income  of  the  purchase-money  {In  re  Bar- 
ler'i  Settled  Ettatee,  60  Law  J.  Bep.  Ohanc  789). 

PvO^e  Health  Act,  1875  (i.  t7S). 

Chaimbcre  on  Public  Health  (8th  Edition),  4S4. 
Where  the  drainage  works  of  a  corporation  became  vested 
in  a  new  district  drainage  board,  oonstitnted  under  the 
PuUio  Health  Act,  1876,  neld  that  an  injunction  obtained 
against  the  corporation  restraining  them  from  polluting  a 
river,  was  not  binding  on  the  new  body  under  section  276 
vt  the  Public  Health  Act,  1876  (Attorney-General  v.  Bir- 
mungham  Ditbrict  Drainage  Board,  60  Law  J.  Bep.  Chano. 
786)— 0.  A. 

Sobton  on  SatJcruptes  {4th  Edition),  436. 
Pitt-Taflor  on  Bankruptcy,  43. 
On  an  application  by  a  trustee  for  leave  to  disclaim 
onerous  property  of  the  bankrupt,  the  Court  will  not  con- 
sider the  effect  of  the  disclaimer  on  the  interests  of  third 
parties  {In  re  Olarhe,  ex  parte  Bait  and  Wett  India  Dock 
Co.  60  Law  J.  Bep.  Ghana  789)— 0.  A. 

WilUamt  on  Steeuton  (8tk  Edition)  1,416. 
Where  lands  were  devised  to  trustees  upon  trast  to  aocn- 
mnlate  the  rents  for  21  years,  and  to  lay  out  the  same  in 
the  purchase  of  lands,  and  at  the  end  of  the  21  years  the 
real  estate,  subject  to  the  trusts  of  the  will,  was  to  be  held 
upon  trust  for  H.  for  life,  with  remainder  to  his  first  and 


other  sons  in  tail,  upon  the  application  of  the  infant  sons 
of  H.,  an  allowance  was  made  to  their  father  for  their 
m^ntenanoe  {In  re  Allan,  Hametoek  v.  Havelock,  60  Law  J. 
Bep.  Chanc.  778). 

Sobton  on  Bankmptcff  {4th  Edition),  689. 
Pitt-Taylor  on  Bankruptcy,  117. 
A  mortgagee  of  a  policy  of  assurance  alleged  to  be  the 
separate  property  of  a  wife,  was  held  bound  to  produce  his 
-title  deeds  on  the  application  of  the  trustee  of  the  bank- 
rupt husband  (In  re  Thorpe,  ex  parte  Tatton,  50  Liaw  J, 
Bep.  Chanc.  792)— 0.  A. 

Woo^att  on  Landlord  and  Tenant  (ISA  Edition),  671, 
Where  a  yearly  tenant,  in  defiance  of  an  agreement 
made  with  his  landlord  to  the  contrary,  made  use  of  a 
watercourse  for  a  period  of  44  years,  the  rale  that  a  tenant 
oannot  prescribe  for  an  easement  against  his  landlord  was 
held  to  apply  (OiUram  v.  Maxide,  60  Law  J.  Bep.  Chanc 
788). 

(Ta  be  amOnued), 


SOOKS   RECEIVED. 

The  Student/  PotAet  Laic-Lexieon,  or  Dictionary  of  Jurit- 
prudence ;  explaining  Technical  Wordt  and  Phraia  Hwd 
in  English  Laa ;  together  mth  a  Literal  Tramlation  of 
Latin  Maximi.  London  :  Stevens  &  Sons,  119,  Chancery- 
lane,  Law  Publishers  and  BookseUen.    1882. 


COUBT  PAPERS. 

CIEOUIT  LIST.— Sranfo  Abbdss,  1882. 
HOME  ciHcurr. 

Trim— Hmrcb  6,  at  11 10  o'clock.      |     Utrybonmgh— Usreh  It,  at  It 
UnUlngv— March  8,  at  11  80.  Carlow— March  K,  st  II. 

TnlUunom-Marcb  10,  at  11  80.       |     Naas-March  IT,  at  U. 
Jndgcs— HoBsis,  C.  J.,  and  Fitzscbu-d,  J. 


i>.,.i.»_~  i  Arthnr  H.  Coartcnay,  Esq,  14,  FitzwllUam-sq., 
"*»"™"t  Arthur  S.riWgerHld,E«q., 


,  41,  MerrtoQ-ataaiA  Bast. 


NORTH-EAST  CIBCUIT. 
Drogheda-March  (,  at  U  o'clock.  I     Dovrnpatrick— Harch  17,  at  IL 
Dnndalk-March  7,  at  II.  I     Belfast   and   Cariickfergns— 

Monaghan— March  9,  at  t  I         March  30,  at  t. 

Armagh— March  18,  at  11.  | 

Judges— PALLsa,  C.B.,  and  Lawsox,  J. 
-...,__    (Andrew  Palloa,  Esq.,  Jl,  Northnmberland-raad.' 
"*P™*"   lArthnr  Lawaon,  Esq,  37,  Upper  FlCzwUllam-atrset. 


NORTH-WEST  CIRCUIT. 
Longford— March  8,  at  3  o'clock.     |     Ufford— Mareli  SO,  st  IS. 
Cs«an-March  10,  at  11.  I     Londonderry   (dty  and   to.y— 

Enniaklllen-March  14,  at  IL  March  3S,  at  U. 

Omagh— March  16,  at  10.  | 

Judges— DiitT,  L.J.,  and  Fitzobbald,  B. 
•■...i^M...  JJ-  W.  Gierke,  Esq,  87,  Upper  Mount-street. 
"•S*"™*  Vohn  Allen  Shone,  Eiq.,  61.  Upper  SackvUle  atreet 


CONNAUGHT  CIRCUIT. 


Caatlebar— March  18,  at  4. 
Galvay  (town  and  co.)— Uartb 
36,  at  4. 


Carrlck-on-Sbannon- Marah  7,  at 

11  o'clock. 
Sllgo— March  10,  at  4. 
Roecommon- March  IS,  at  4. 

Judges— Mat,  C.J,  and  Obmsbt,  J. 
n..^^_—  5  George  &  May,  Eeq.,  18,  Fitswtlllam-squara 
Keguirais  ^^^^^  Hamilton  Omuby,  18,  ntswUllam-sii.,  Bast 

MUNSTEB  CIRCUIT. 
EnnU— March  7,  at  II  o'clock.        I     Tralee-  Mardi  16,  st  IL 
Umerlek  (dty  and  co.)— March  *,       Cork  (co.)— March  10,  at  II. 
at  IL  I     Cork  (dty)  -Mardi  33,  at  IL 

Jndgea— Babbt,  J.,  and  Dowsb,  B. 
„. j.4__  (Jamea  Barry,  Eaq^  St  Helen's,  Rathgar. 
KegUBSn  -^^  Dowae,  Jun,  Eaq.,  88,  Hountjoy-aquare. 


LBINSTEK  CIKCUTT. 


Henagh-Mardi  7,  at  II  o'doek. 
Kilkenny  (dty  and  ca)— MaiehlO^ 

atlL 
Clonmel— Mardi  14,  st  IL   ' 


Watorfoid  (dty  and  oo.)  -March 

17,  at  IL 
Wexford— March  SI,  at  U. 
WIcklow-March  34,  at  IL 


Jndgea— FrrzQisBOH,  L.J.,  and  Habbisoh,  J. 
_    ,.»__  I  Pelham  J.  Hayne,  Esq.,  88,  Merrlon-aqnare,  North. 
"*8"°*"  I  Robert  F.  UairlMU,  Esq,  8,  Mountjoy-equare,  KuTtli. 
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HIGH    COURT    OP    JUSTICE. 


Chahcbrt  Ditisioh. — Lahd  Judges. 


Litt  of  Petitions  presented  to  the  Land  Judges 

m  the  month  of  JaHuary, 

1863. 

DATE 

TITLB  0»  MAnSB 

OBJBOT  OF 
PITITIOlf 

ooDirrr 

PBOriT  RBHT 

SOLIOITOB 

Jan.    S 

Gcorgioa  0.  West,  owner  and  petitioner 

Sale 

Dublin, 

Kildare, 

Queen's  Co. 

£    B.    d. 
3,798  17    8 

Thomas  Gerrard 

»      n 

Agnts  lUmaty  Wood  and  othen,  owners ; 
Anae  Masuji,  pelitiaiur 

Sal« 

Co.  Cork 

130    0    0 
Estimated 

Wtbi,  Scott,  and  Sej/moar 

»i      « 

Rodolph  F.  Scallv,  owner; 
C<or^;a  U.  Arnold,  pelMtmer 

Receiver  and  sale 

Co.Tipperaiy 

1,830    0    8 

JoAnCavauatk 

n      » 

The  Earl  of  Hontingdon,  owner; 

Sale 

Galway, 
Waterford, 

8,668  10    0 

Archibald  Robinson  and 

Sobert  Bradshaa,  petitioner 

Griffith's 

Son 

and  Cork 

Valuation 

n      * 

The  Repnsenlatioe  Church  Body,  ptHiumen 

Receiver  and  sale 

Roscommon 

967  17    6 

John  MamseU 

»     6 

Robert  Craven  Wade,  owner; 

Henry  JU.  Wade  and  another,  petititnere 

Receiver  and  sale 

Meath 

NotsUted 

A.iODermoU 

n      n 

Patrick  Lacy  and  others,  owners ; 
Matthew  H.  Chamberlaine  and  aaotber,  ped- 

tionert 
Francis  W.  Martin  and  anotlier,  owners; 

Sale 

In  owner's  pos- 
session 

William  P.  M<£vaf 

»    " 

Sal« 

RO8COIUIDOII 

701    8    0 

Henry  Wm.  Geoghegan  and  another,  peti- 

Sons 

Honert 

..    12 

Hon.  H.  B.  Bernard,  owner; 
Jeremiah  0' noaooan,  petitioner 

Sale 

Co.  Cork 

646.11,  6 

WiOiam  G.  Mwrphy 

.,    13 

Francis  H.  L.  C  Marpby,  owner; 
Sir  Wm.  S.  U'Sfahoa,  petitioner 

Sale 

Kilkenny 

1,64S    1    9 

J<^A.Frendi 

»»      n 

Henry  Batterfield,  owner; 
Elizabeth  Sampejr,  owner; 

Sale 

Co.  Armagh 

61  10    9 

Alexander  Oartlan 

„    16 

Sale 

Roscommon 

8S    9    6 

Tkompsonand  Tatlou 

n      n 

Trustee  of  William  Saaaell,  owner; 

Sale  and  receiver 

Westmeath 

40  11  11 

John  Julian 

„  w 

Martin  F.  O'Flaherty,  owner; 

7he  ScottiA  Amieabh  Life  Atturance 

Receiver  and  sale 

Co.  Galway 

1,028    4    8 

PheOamJ.  Uayne 

n      II 

SodeU/,  petitioners 
Henry  Leader,  owner; 
Thomas  Tronton  and  another,  petitioners 

Sale 

Co.  Cork 

784  14    6 

Arthur  Oldham 

»    19 

Thomas  Pottertoo,  owner  and  petitioner 

Sale 

Co.  Meath 

686  14    7 

J.  if.  Soss  Todd 

n      91 

Hennr  Edmond  Anderson,  owner ; 
Soyiil  Land  Bmlding  and  Investment  Co., 

petitioners 
Mary  Anne  Oraice,  owner; 
William  Ptrrin,  petitioner 

Sale 

City  Dublin 

664    9    0 

Bennett  Thompson 

n      »> 

Sale 

Galway 

308  16    6 

BenneU  Thompson 

n     t« 

William  Armstrong,  owner; 

Sale  and  parti- 

Tipperaiy 

In  owner's  pos- 

a. CB.  Kenned, 

I*Hm  J.  Doyne  and  another,  petitioners 
William  Dnndas,  owner  and  petitioner 

tion 

session 

»  » 

Sale  and  parti- 
tion 
Sale 

Longford 

167    8    8 

Thomas  Kienum 

i>     »> 

Blizahflth  Eogenia  Hayes  and  others, 

Dnhlin 

180    9  10 

William  Bc^/u 

owners  and  petitioners 

M        9> 

The  Clare  Slob  Lands  Reclamation  Co.  and 

another,  owners; 
John  A.  Walker,  petitioner 

Sale 

Co.  Clare 

NotsUted 

John  D.  Rosenthal 

«        « 

W.  R.  ntzwilliam  Barry  &  others,  owners; 
JUehard  C.  Bendy,  petitioner 

Sale 

Cork 

619    1    9 

B.  J.  P.  West 

.1   M 

Walter  Thorn,  owner ; 
Juliette  Harris,  petitioner 

Sale 

Meath 

866    0    0 
Valuation 

Thomas  a  Maara 

,.    « 

Philip  Brady,  owner; 

Receiver  and  sale 

Co.Leitrim 

Not  sUted 

Trevor  Overend 

tl         11 

James  Blake,  owner; 

Receiver  and  sale 

Co.  Galway 

In  owner's  pos- 

RandO. Stapfeton 

9t         If 

Edward  Bor  Reads,  owner; 

Sale 

King's  Co. 

session 
48  16    0 

Griffith's 
Valuation 

Sam 

»   »7 

Joseph  W.  Madden,  owner  and  peUtioner 

Sale 

Mayo 

1,011    6    0 

S.  C.  irCormici 

M     n 

John  Law  Hsckett,  owner; 
Govemorand  Co.  of  Bank  tf  fretand,  peti- 
tioners 
As-ignees  W.  Stewart  and  another,  owners; 

Receiver  and  sale 

Not  stated 

B.  B.  DeMoksns 

„    28 

Sale 

Tyrone 

M  17   6 

William  J.  Ckm 

John  C.  Emtrioan,  petitioner 

„    80 

tieorge  A.  Waller,  owner; 

yoiiKt  Sinclair  and  another,  pedHoners 

Receiver  and  sale 

Co.Tipperaiy 

71    1    0 

Griffith's 

Valuation 

John  A.  French 
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THE  IRISH  LAW  TIMES. 


[Feb.  25,  1882. 


LAND     JUDOES. 
Sitting!  for  next  Week  bo  far  as  game  are  appointed. 
Before  the  Rt.  Uon.  Jddoi  Flahaoak. 
HONDA  T. 
Ik  Cocbt. — J.   Horgan,   judgment. — W.   Bowlaod,  re- 
ceiver.— J.  M.  Cochrane,  from  16th. — Executor  J.  Morpby, 
from  22n(i. — B.  F.  Bynd,  to  make  order  absolate. 

Before  Examihib  (Mr.  Kennedy). 
C.  Bnrke,  vonch. 

TUESDA  Y. 
In  ChaHBIB.— a.  Botten,  allocate. 


WSDNESDA  T. 
In  Codbt.— p.  Callan,  aa  to  schedola 


TBURSDA  T. 
In  Codbt.— Troitees  Corbett,  from  23rd. 


H.  Bbll, 


FRIDAY. 

BAUB  IN  OODBT. 


Hot. 


Before  the  Bt  Hon.  JoDol  Obmsbt. 
UON  DA  Y. 
In  Codbt. — ^H.  Lester,  from  16th. — A  Baymond,  pay- 
ment— Stein  V.  Cooke,  action. — S.  BadcUff,  a*  to  receirer. 


WBDNBSDA  Y. 
Before  Exakinib  (Mr.  McDonnell). 
H.  C.  French,  rental 


THURSDA  Y. 
In  Chahbbb.— R  Jellett,  aa  to  partition. 
In  Codbt.— M.  Hall,  from  16th. 


COUBT  OF  BANKBUPTCT. 

ADJUDICATIONS  m  BANEBUPTCT. 
n*  daiu  of  AHa^ttatioiu  anfint  gittn,  the  SUHnfi/ollou  i»  Ilalta. 

Callaghan,  John  Francia,  of  Rose  Hill,  Sunday's  Well,  Cork, 
in  the  city  of  Cork,  Esqaira.  February  7 ;  Friday,  March 
10,  and  Tuaday,  Mctnh  28.     Henry  C.  NeiUm,  solr. 

Crow,  William  Thomas,  of  Dandrnm,  Cashel,  county  Tipperary, 
manure  and  com  agent.  January  20;  Friday,  liarA 
10,  and  Truxday,  March  28.     Catey  4  Clay,  solrs. 

Donovan,  Jamea,  of  Tarbert,  in  the  county  of  Kerry,  hotel 
keeper.  February  14;  FHdt^/,  March  3,  and  Tueidt^, 
Uarch  21.    Samutl  BMiwr,  aolr, 

Kenny,  PI unkett,  of  RocksaTage,  Inniskeen;  in  the  conntr  of 
Mona^ban,  Esq.,  J. P.  and  D.U  Fel>ruaryl7;  Fridny, 
Mianrh  10,  and  Tuesday,  March  28.  Richard  Davoren, 
solr. 

Murphy,  William,  of  Parliament-street,  in  the  city  of  Kilkenny, 
ahopkeeper.  February  14 ;  Friday,  March  10,  and  Tues- 
day, March  28.     George  C.  Lett,  solr. 


A  Fbsbh  batch  of  Queen's  Coansel  has  been  oreated. 
One  of  the  numl>er,  Mr.  Faloon,  was  called  to  the  Bar 
so  long  a«o  as  1838 — just  forty-fonr  years  a^^o — ^more 
than  half  a  lifetime  1  While  we  oongratolate  Mr. 
Faloon  on  at  last  "  spoiling  silk,"  we  cannot  help 
reflecting  on  the  awtal  antiquity  which  a  barrister 
must  sometimes  attain  before  he  can  change  the  teztare 
of  his  toga.  We  are  glad  to  notice  among  the  new 
Queen's  Counsel  Mr.  John  Adye  Curran  and  Mr.  Keys, 
ute  two  new  Divisional  Magistrates. — Evening  TeUgraph. 

Injdbus  to  Fbopsbtt  in  Ibelahd. — A  House  of  Com- 
mons return  of  the  amount  of  money  levied  off  the 
baronies  of  the  several  counties  in  Ireland  tor  malicious 
injuries  in  1880  and  1881,  shows  that  in  1880  the  amount 
levied  from  Leinster  was  £2,014  128.  lOd.,  from  Mnnster 
£S,729  6s.  lOd.,  from  Ulster  £2,9SB  Bs.  lid.,  and  from 
Connaaght  £2,091  4s.  7d.— total,  £12.788  lOs.  2d. ;  while 
in  1881  the  totil  rose  to  £21,668  Is.  4d.,  LeiuHter  con- 
tributing £4,714  2s.  2d.,  Mnnster  £10,262  10s.  lOd., 
Ulster  £2,836  148.  lOd.,  and  Connanght  £3,740  18s.  6d. 


DUBLIK  STOCK  AND  SHARK  LIST. 


FEBBVABT 


DBSCRIPTION  or  STUCK 

Sat.  , 
18    ' 

Mnn., 

aol 

I'non.i 
21 

W«l. 
23 

Tlmr     Fri. 
23     24 

•Paid     aoTernmem. 

—  }  p  c  Connolt 

—  ipoRedneed     ..            ,. 

—  H«w  9  P  c  Stuck 

INDIA  STOCK. 
4  p  e  Oet.  1888  )  Tnf  bis.  at      .. 
3ipcJan.l»31  (Rk-of  Iral.     .. 

Banka. 
100    Bankof Ireland 
IJ    Sib*mia»  BanUnt  Co 
ao    LmdonmdCmmtt  (Ufd) 
to    Umiln»a»dW'miMle.,liCd 
lo          Do.            Sat 
il  UmuUTBank(MmUt''i 
10    Hatimal  Bant  (Umited)  .. 
10    raHonalof  Urerpi  iued.> 

—  Nat  PrOT.  of  England,  Urn. 
i;    ProvinelalUant 

10             Do.       New 
10    Rofat  Bank        ., 

SMABI. 
JO    British*  Irish    .. 
loo  Oltyof  Unblin  ,. 
SO    Oablln  and  aiaairow 
JO    DnWln*UTerpool9t«am 

Ship  Building.  Co. 
ID    Dandalit  (LIroitwl) 
Mines. 

4)  BerehavenfUmUed) 
X|  WIeklow  Copper .. 
Mlso«Uaneoas. 

10    Alliance  *  Dub.  C»m.'  Oat 
8          Bo.                do. 
4    AmoU*Co.,UtiMed 
lo    C.  Dub.  Brewery  Co.  O'm.) 
lo    Dublin  Artisan  Dwellings 

17    Hudson's  Bay 

as    Ir.  C.  S.  Building  Society .. 

Tnunwaya. 

10    Belfast  Trams    .. 

10    Dublin  United  Tramways 

10    L'pl  Un'td  Tram  A  Bua  I'td 

RMIwaya. 
too    Dublin.  Wklow.  A  W'ford 
100    Great  Northern  (Ireland) . 
100    at.Soathsrn  and  Western 
100    tllillsndOt.  Western 

SO    Watarfordand  LImerIek  ,. 
Railway  Pr«(«r«no«. 
100    Belfast *Nth'nCos,4pe 
100    Do.,  4^  p  e 
100    D.W.,  aW..»pc(I8«0) 
100       Do.           do.        (1864) 
Detoentare  Btoeks. 

—  Belfast  ANth-nCoa,  4  pe 

—  C'tergus  and  Lame  4  p  e 

—  Cork  and  Bandon,  4  p  e 

—  Do.,  4|  p  c 

—  Dublin  A  WIeklow  4  p  e    ,. 

—  Do.,4ipc 

—  Ot.Northem  (Ireland)  Sp< 

—  Do.,  4  p  c 

—  Ot.North'n*Weat'n4ipc 

—  at.S0ttth'n  A  West'n.  4  i>  r 

—  L'derryAEnnteklllenf  pe 

—  Midland  Ot.Wesfn,4pc 

—  Dn.,  4}  p  e 

—  Waterf ord  4  Cen  tral  S  p  c 

—  WaterTd  A  Limerick  4  p  c 

—  Do.,41pc 

BlUoellaaeou^  Oebent. 

Alliance  *  Cona.'  Oas,  4  p  c 
Ballaat  OfBce  Deb.,£92  Ss  3d,  4  p  e 
CttyDebof£»a8s3d,4pc        .. 
Dub.  A  Kingstown  4  p  e 
Dub.  Port  A  Docka,  4}  p  e 
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"  Sharei  aot  fatly  paid  ap  are  giran  in  Italia,  t  x<l 

BMlk  R%t9— or  DUoouot-  6  oer  eenu  SOth  Jannanr*  <  *6I. 
Of  Deooslt— 3  par  oeoK..  SOtb  Janaar/.  1083. 
Name  Dara— FebnuTT  98th,  and  March  Ififch,  1883. 
Accoant  Dajs— UaKh  Ist  and  16th,  I88S. 
BoiioaM  commences  at  1  30  p.m. 


SoPowtyt  PiUs.--ry»  Or«at  N««d.~Th«  blood  to  tha  life,  and  on  tta 

parity  depends  our  health.  If  not  our  ezistenca  These  Pills  thoroughly 
oleaiue  this  vital  fli^  from  all  oonCamlnatlonB,  and  by  that  power 
strengthen  and  imvigoFate  the  whole  vystem.  healthily  Btimuiate  sluggish 
organs,  repress  over-excited  action,  and  establish  order  of  drcul^on 
and  secretion  throyghout  every  part  of  the  body.  The  balsamio  nature 
of  Holloway's  Fills  commends  them  to  the  farour  of  debltttated  and 
nerfoua  oonsUtntiona,  which  they  soon  rasoaoitate.  Th^y  dialodga  all 
obatntcUona.  both  In  the  bowels  and  elsewhere,  and  are.  on  that  a«ootint, 
much  Bought  after  for  promoting  regnlartty  of  action  in  young  femalea 
and  delicate  persons  who  are  natuially  weak,  or.  who  from  B(Hn« 
oaaae  hare  become  so. 
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CUBRENT  BECISIONa 
It  will  be  remembered  ihat  in  the  recent  ease  of 
M^Morrow  V.  Monton  (15  Ir.  L.  T.  Rep.  15)  the  Court 
of  Appeal  were  called  on  to  reyerse  a  decision  of  the 
Common  Fleas  DiTision,  pronounced  nnder  the  im- 
pression that  the  question  involved  had  been  concluded 
by  Nagle  ▼.  SiUtivan  (6  L.  K  Ir.  M9),  which  would 
have  been  foijnd  otherwise,  and  the  del^y  and  expense 
of  the  appeal  would  not  hare  been  occasioned  had  the 
report  of  that  case  in  the  Ibish  Law  Timbs  (vol.  14, 
p.  43)  been  cited,  which  recorded  what  had  really 
been  there  decided:  spe  per  Lord  O'Hagan,  ibid. 
Hardly  less  illnstratiTO  of  the  utility  of  our  series  of 
reports  is  the  important  decision  in  Ferguson  v.  The 
Ouar^ant  of  BaUina  Union,  presented  in  our  ci)rrent 
issue.  On  the  case  coming,  upon  a  d^l  bill  appeal, 
before  Lord  Jnsdce  Fitz^bbon  at  the  Mayo  Assises,  he 
was  of  opinion  that  the  guardians  were  liable  for  damages 
caused  by  the  inferior  quality  of  potatoes,  supplied  under 
the  Seed  Supply  Act,  18^0,  and  would  have  affirmed  the 
decree  eo  imtanti,  had  not  the  previous  case  of  M^Kerma  v. 
The  Guardians  o/Monaghan  Union,  deciding  thecontrary, 
been  reported,  as  it  was,  in  the  laisa  Law  Timbs  (vol. 
15,  p.  42)  ;  but,  fortunately  it  was  brought  under  his 
notice,  and  in  consequence  he  consented  to  state  a  case 
for  the  Exchequer  Division,  who  hare  now  decided 
that  the  guardians  were  not  liable. 

Circumstances  Iik«  thu  speak  truutpet-tongued  them- 
selves, and  remove  any  nepessity  for  blowing  our  own 
trumpet.  But,  it  is  not  for  ouz.  own  sakes  that  we 
draw  attention  to  such  matters :  it  is  for  the  gratification 
that  the  knowledge  of  them  confers  on  our  readers. 
For  that  reason  tl)^  attention  may  be  directed,  also, 
to  the  deciaion  in  Eiffe  (app.)  v.  WKenna  (resp.)^ 
recorded  too  in  our  current  issue,  where  it  will  be 
noticed  that  Lord  Justice  Fitzgibbon  brought  forward 
and  relied  on  the  caa^  of  Montgomery  v.  Montgomerj/, 
dedded  by  the  House  of  Lords,  and  reported  solely  in 
the  Ikibh  Law  Tnots  (voL  14,  p.  9).  For  strange 
to  say,  while  it  is  in  this  Journal  alone  t^at  the  decisions 
of  the  inferior  courts,  and  in  circuit  cases  (the  qtility 
of  which  is  so  strongly  demonstrated  by  Ferguson  v. 
Guardian*  of  Ballma  Union)  are  recorded,  so  it  is  the 
only  legal  publication  in  Lreland  that  has  undertaken 
to  supply  full  r^xnts,  specially  taken,  of  the  important 
decisions  of  the  highest  tribunal  of  all,  in  Lish  cases. 
From  the  House  of  Lords  down  to  the  Land  Sub- 
CommisaioDS,  no  court  that  decides  Lrish  cases  is 
unrepresented  in  the  Irish  Law  Tihbs — and  of  no 
other  legal  publication  whatever  can  this  be  proclaimed. 

As  regards  land  cases,  indeed,  our  position  is 
cspedally  unique.    While  there  are  no  "  official "  le- 


porta  of  such  cases,  decided  by  the  Land  Commission, 
our  reports  present  the  double  advantage  arising  from 
judicial  revision,  and  from  printing  what  is  said  by  the 
judges  m  exlenso;  and  alone  in  our  pages,  can  it  be 
said,  are  the  decisions  both  of  the  Sub-Commissions  and 
County  Courts  to  be  found  permanently  recorded. 
In  our  columns  all  SQoh  cases  will  be  fouitd  uncur- 
tailed  and  unmutilated;  and  we  shall  be  surprised  if 
Eiffe  V.  M'Kenna,  for  instance,  should  ever  hereafter^ 
no  matter  after  what  amount  of  delay,  of  whiph  we,  at 
all  events,  cannot  be  accused— rshonld  be  recorded  else- 
where with  such  completeness.  Even  in  the  short 
interval  pending  the  publication  of  full  Reports,  we 
endeavour  to  satisfy  all  immediate  exigencies  by  Notes 
OF  Case^  such  as  will  be  found  in  the  ctfirent  issue ; 
and  this  is  a  department  which  it  is  our  intention  to 
carry  on  with  increasing  vigouv  and  vigilance.  But, 
we  need  hardly  say  that  in  mere  noties  of  cases  the 
completeness  of  a  more  pretentious  report  is  not  to  be 
expected ;  and  in  them  appears  only  what  is  "  considered 
requisite " — to  use  the  words  of  the  reporters  whose 
version  of  Mr.  Justice  O'Hagan's  address  (omitting  an 
important  passage  a^cura^ly  fecorc|ed  iq  our  veruon) 
was  observed  upon  the  other  day  in  Parliament.  In- 
deed, one  never  knows  where  now^a-days  law  reports, 
especially  land  cases,  may  not  come  under  notice ;  and 
we  observe  that  in  an  alfle  and  thoughtful  paper  by 
Professor  Brougham  Leech  on  "  Compensation  to  Irish 
Landlords,"  in  the  current  number  of  the  Contemporary 
Revieui,  the  case  of  Speer  v.  Smyly,  decided  by  Sub- 
Commissioner  Fitzgerald,  as  reported  in  the  Irish  Law 
TiMBS  of  December  34,  is  ^^ul«  the  subject  of  ingenious 
commentary. 

For  this  reason  also,  as  not  merely  the  profession  but 
the  public  are  now  being  made  so  much  acqu«nted 
with  legal  reports — and  the  public  might  be  misled 
where  there  would  be  no  such  duiger  to  the  profes- 
sipn—it  behoves  the  reporter  and  the  commentator  to 
use  the  utmost  caution.  Accordingly,  for  our  own  part, 
we  have  no  hesi^ition  in  deferring  any  note  or  notice  of 
the  latest  and  most  important  of  the  Irish  judicial 
contributions  to  "the  law  of  the  land."  Adams  t. 
Dw\seath  has  been  specially  reported  for  this  serial— a 
case,  certainly,  of  a  n^agnitude  that  well  warranted  the 
lengthened  and  elaborate  judgments  delivered  (and 
whidi  were  but  partially  given  by  the  duly  press)^bnt, 
while  we  expect  to  have  it  "  immediately  if  not  sooner  ** 
in  the  hands  of  our  readers,  we  shall  take  care  to  wait 
till  we  can  present  a  full  and  thoroughly  authentic 
report  of  it ;  and  meantime,  we  shall  conclude  with  the 
words  with  which  (as  we  read  in  Garasse,  p.  731)  St. 
Augustine  used  commonly  to  end  his  sermons :  "  Farcita 
mihi,  fratres  mei ;  nolo  discere  quod  sequitur." 
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PBOOF  OF  "MEANS"  TO  PAT. 

"  MBins,"  does  not  mean,  in  the  sense  we  are  here  to 
discuss,  what  the  wiseacre  had  in  contemplation  who, 
because  he  had  heard  of  a  vagabond  having  been 
committed  as  he  had  no  "  visible  means  of  subsistence," 
went  about  with  a  roll  of  sausages  under  his  arm.  He 
would  so  perhaps  escape  the  power  of  that  bluff  Norfolk 
J.P.,  who  growled  out,  "Dr.  Tanner,  sir— if  he  were 
in  this  country  I'd  commit  him  for  getting  his  livelihood 
without  ostensible  means  of  subsistence.'     And  certes. 


Recruiting  Officer,  when  the  collier's  case  was  called  on, 
"  and  the  Act  of  Parliament  here  expresses  that  we  are 
to  impress  no  man  that  has  any  visible  means  of  a 
livelihood."  "  May  it  please  your  worship,"  interposed 
Kite,  sergeant  (in  the  army),  "  this  man  has  no  visible 
means  of  a  livelihood,  for  he  works  underground  : "  and 
the  collier  was  delivered  up  as  a  recruit  accordingly — 
besides  the  army  wants  miners,  as  Captun  Plume  re- 
marked. But  rather,  the  "  means  "  within  our  purview 
are  those  whereof,  in  reply  to  the  Chief  Justice's  re- 
proof,  "your  means  are  very  slender  and  your  waste 
great,"  Falstaff  said,  "  I  would  it  were  otherwise ;  I 
would  my  means  were  greater,  and  my  waist  slenderer." 
By  "  means  "  we  mean  revenue,  tangible  assets,  realised 
money,  or  realisable  capital  such  as  Shylock  had  in 
view  when  he  said  of  Antonio,  "  His  means  are  in 
supposition."  A  man  may  even  be  insolvent  within  the 
technical  meaning  of  the  bankruptcy  law,  and  yet  pos- 
sessed of  "  visible  means ; "  and  on  the  other  hand,  as 
Baron  Dowse  once  wittily  put  it,  * '  a  man  may  say  he  is  not 
in  embarrassed  circumstaiices,  but  that  is  not  at  all  in- 
consistent with  his  having  no  money  to  pay  costs,  for 
the  less  money  a  man  has  the  less  embarrassment  he 
will  have  in  knowing  how  to  deal  with  it."  A  man  may 
be  aa  poor  as  a  modem  Irish  landlord,  and  yet  have 
"  means  to  pay,"  because  he  may  otherwise  have  the 
abilitv  to  earn  or  acquire  the  means  by  his  personal 
exertions,  for  such  means  embrace,  in  the  words  of 
I^eonato, 

"  Both  itrengtli  of  Uinb  and  policy  o{  mind. 
Ability  in  meant  and  chuica  of  frienda." 

Sach  "means"  it  is  that  are  contemplated,  at  all 
events,  by  the  Debtors  Act  (and  see  the  Employers  and 
Workmen  Act,  187A,  a.  9) ;  but,  whether  a'  stricter 
interpretation  should  be  assigned  to  the  C.  L.  P.  A. 
Act,  1870,  is  a  more  or  less  debatable  question,  on 
which  it  is  unnecessary  to  say  anything  as  the  subject  is 
so  amply  treated  in  Kav.  &  Quill,  Remit,  of  Actions 
(2nd  ed.,  64  et  seq.),  where  reference  is  approvingly 
made  to  our  own  views  as  stated  in  the  note  to  Torking- 
ton  Y.  Connor,  8  Ir.  L.  T.  Rep.  89 ;  so  that  it  may  here 
suffice  merely  to  cite  some  additional  authorities 
on  what  constitutes  visible  means  within  the  Act: 
Duff  T.  Apothecaries  Hall,  7  Ir.  L.  T.  556 ;  ScoU  v. 
Comer/ord,  10  ft.  200;  Lunny  v.  McCaffrey,  II  Ir.  L. 
T.  Rep.  103 ;  and  as  to  what  averments  in  reference  to 
tnch  will  be  sufficient  in  the  affidavits,  see  Stamp  t. 
Hiekey,  8  Ir.  L.  T.  485;  Greyson  t.  Quinn,  13  ib.  89 ; 
Ryan  v.  BroughalL,  14  Ir.  L.  T.  Rep.  119  ;  M'Mamu  v. 
Maguire,  15  9>.  31.  But,  though  a  practising  solicitor, 
who  has  taken  out  his  licence,  may  be  considered  as 
laving  visible  means  within  the  C.  L.  P.  A.  Act,  1870 
(JSermtgan  v.  Jackman,  19  W.  R.  208;  Hunter  y. 
D'Arcy,  8  Ir.  L.  T.  Rep.  95),  it  appears  that  a  barrister 
who  has  chambers  and  has  gone  circuit  is  not 
necessarily  to  be  deemed  in  possession  of  means,  under 
the  Debtors  Act,  for  he  "  might  have  received  no  fees 
although  in  practice,"  and  the  law  does  not  enable  him 
to  enforce  payment:   Ajwn.  13  Ir.  L.  T.  119.    But 


setnble,  it  might  be  otherwise  if  the  learned  gentleman'* 

mother  made  him  an  allowance :  ib.    So  that  Falstaff, 

too,  might  be  taken   to  have  "means  to   pay"  the 

sums  in  respect  of  which  he  had  made  default  to  Mrs. 

Quickly,  when  Henry  IV.  declared, 

"  For  competence  of  life,  I  will  allov  jon, 
Tbat  lack  of  meana  enforce  yon  not  to  erll." 

Yet,  on  the  other  hand,  according  to  Foster  v.  StaekpooU 
(13  Ir.  L.  T.  35),  it  would  seem  not  to  be  enough  to 
show  that  a  gentleman  lives  at  Pall  Mall  Place,  West- 
minster, is  a  member  of  the  Civil  and  United  Service 
Club  and  of  the  Raleigh  Club,  and  appears  to  live 
expensively  and  spend  large  sums  on  his  personal  plea- 
sures, where  after  all  it  appears  that  he  is  altogether 
dependent  on  his  mother  for  his  maintenance.  And  the 
recent  case  of  Chard  v.  Jerm  goes  to  the  same  effect, 
where  Sir  George  Jessel,  M.R.,  remarked,  "  It  might 
be  a  very  immoral  act  to  incur  debts  without  the  meana 
of  paying  them,  but  it  by  no  means  followed  that 
because  a  man  was  living  in  good  style  be  had  a  pound 
in  his  pocket ;  a  father  or  some  other  relation  might  be 
paying  everything  for  him,  and  a  wife  might  'do  the 
same  thing." 

We  find  the  last-mentioned  case  reported  in  the  Time* 
of  the  16th  ult.,  and  it  will  certainly  serve  as  a  warning 
to  tradesmen  who  supply  goods  on  credit  to  gentlemen 
apparently  of  good  position  and  ample  means,  but  who 
are  really  living  on  the  separate  incomes  of  their  wives, 
and  have  no  means  of  their  own.    The  plaintiffs  were 
com  merchants,  and  had  obtained  judgment  against 
Captain  Scott  Jervis,  the  defendant,  for  £29,  for  hay 
ana  oats  supplied  to  the  defendant  at  his  reudence. 
Failing  to  get  paid,  the  plaintiffs  moved  for  an  order 
for  committal,  on  an  affidavit  in  which  one  of  them 
deposed :  "  Most  of  the  goods,  the  sabject  of  the  action, 
were  supplied  to  the  defendant  for  horses  kept  at  his 
residence.   The  defendant  resides  at  Cherringtoa-park, 
and  keeps  up  a  large  establishment  there,  and  to  all 
appearances  ne  is  a  man  of  means.    I  am  informed  and 
beueve  that  the  defendant  is  continually  in  the  hunting 
field,  and  that  he  keeps  several  horses,  some  of  them 
hnnters,  at  his  residence,  but  that  they  are,  together 
with  the  furniture,  carriages,  and  effects  at  Cherrington- 
park,  claimed  by  the  de^ndant's  wife,  or  her  trustees. 
From  the  defendant's  mode  and  style  of  living,  I  believe 
he  is  in  a  position  to  pay  the  amount  due  in  this  action." 
The  defendant,  on  the  other  hand,  deposed :  "  In  the 
year  1874,  I  was  duly  adjudicated  a  bankrupt,  and 
have  not  obtained  my  discharge.    Since  the  date  of  my 
bankruptcy  I  have  not  earned  or  otherwise  acquired, 
and  I  am  not  now  possessed  of  any  money  or  property 
of  any  description  whatever,  and  I  am  quite  unable  to 
pay  the  plaintiffs'  claim  in  this  action  or  any  part 
thereof.   My  wife  has  an  income  settled  to  her  separate 
use,  but  I  have  no  interest  whatever  either  in  the 
capital  or  income  of  the  iiinds  from  which  she  derives 
such  income.    It  is  not  true  that  I  am  continually  ia 
the  hunting  field.     In  fact,  I  have  never  ridden  to 
hounds  whue  I  have  resided  in  the  County  of  Glou- 
cester."   On  those  affidavits  Stephen,  J.,  granted  an 
order  for  committal ;  and  the  defendant  having  appealed 
to  the  Divisional  Court,  Field,  J.,  and  Huddleston,  B.^ 
affirmed  the  order,  being  satisfied  that  the  de&ndant 
had  failed  to  make  out  that  he  was  unable  to  pay.    The 
defendant  then  took  the  case  to  the  Court  of  Appeal ; 
and  thereupon  made  the  following  further  affidavit : 
"The  house  in  which  I  live  is  an  ud  farm-bouse,  eon- 
verted  into  a  residence,  which  is  rented,  furnished,  with 
a  garden,  at  a  rental  of  £100  per  annum.     The  rates 
ana  taxes  amount  to  between  £S  and  £10  per  annum. 
My  wife  has  two  maid- servants,  whose  wages  amount 
to  £15  per  annum  and  no  more,  and  a  boy,  who  wwka 
outside,  at  wages  amounting  to  £12  per  annum  and  ne 
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more,  and  theae  are  all  the  terraiits  that  are  kept,  and 
the  rent,  rates,  taxes,  and  wages  are  all  ptud  by  mjr 
vife.  I  have  no  horse  at  all.  My  wife  has  one  horse 
and  no  more,  the  value  of  which  does  not  exceed  £10. 
The  premises  are  situated' four  miles  from  a  railway 
station,  and  the  same  distance  from  the  nearest  town, 
Tetbury,  and  there  are  no  shops  in  the  neighboarhood 
of  Cherrington-park,  and  it  is  necessary  to  keep  a  hone 
in  order  to  snppty  the  house  with  provisions  and  neces- 
saries. I  did  not  make  any  gift,  settlement,  or  other 
disposition  of  any  money  or  property  whatsoever,  before 
or  at  the  time  of  our  marriage,  nor  have  I  since  made 
any  gift,  settlement,  or  other  disposition  of  any  money 
or  other  property  whatsoever.  My  wife's  property 
comes  entirely  from  her  own  family,  and  is  settled  on 
her  and  our  children,  and  I  have  no  estate  or  interest 
whatsoever  under  snch  settlement,  nor  has  my  wife  any 
power  to  give  me  any  estate  or  interest  whatsoever, 
except  in  the  event  of  there  being  no  children  of  our 
marriage,  of  whom  there  are  already  three.  I  have  not 
ridden  to  hounds  or  hunted  anywhere  for  the  last  eight 
years.  My  bankruptcy  has  never  been  closed."  Not- 
withstanding this  disillusionising  deposition,  the  plain- 
tiffs still  contended  that  the  evidence  of  means  was 
safficient,  citing  Harper  v.  Saimgeour,  5  Ch.  Div.  366 ; 
but  submitted  that,  at  all  events,  the  evidence  the  other 
way  should  be  overwhelming  in  order  to  induce  the 
Court  of  Appeal  to  interfere,  citing  Eidaile  v.  Visaer, 
13  Ch.  Div.  421.  In  Harper's  case  a  husband,  who  had 
bought  but  not  paid  for  a  horse,  deposed  that,  though 
his  wife  had  horses  and  carriages,  he  had  none  of  his 
own,  nor  had  he  any  money  at  his  command  to  attend 
court  to  answer  the  application,  and  his  wife  declined 
to  supply  him  with  any.  Notwithstanding  which  he 
was  committed.  But,  in  ChanTi  case  Sir  George  Jessel 
observed  that  Harper's  case  decided  .»  mere  question  of 
fact,  and  therefore  was  not  binding,  while  even  in  the 
conclusion  of  fact  be  saw  nothing  in  the  case  as  reported 
to  induce  him  to  concur.  So,  in  effect,  Harper  s  case 
stands  overruled.  EsdaiWa  case,  again,  was  relied  on 
mainly  for  the  dictum  of  the  late  Lord  Justice  James 
that,  "  When  all  the  materials  for  coming  to  a  decision 
on  the  point  have  been  before  the  Judge  and  he  has 
applied  his  mind  to  them,  it  would  require  an  over- 
whelming case  to  induce  the  Court  of  Appeal  to  differ 
from  the  Judge  if  he  says  he  is  satisfied  or  the  debtor's 
ability  to  pay."  But  m  Bntce  v.  Pemberton  (March, 
1880),  which  was  not  mentioned  in  CAartTf  case,  on  appeal 
from  a  decision  by  Denman,  J.,  the  Court  reversed  his 
order  notwithstanding  a  like  argument  against  inter- 
fering in  a  matter  of  discretion  (see  14  Ir.  L.  T.  175),  the 
order  there  having  been  made  against  a  divorced  wife,  who 
swore  she  had  no  income  but  what  a  gay  life  supplied. 
In  the  present  case,  referring  to  the  dictum  of  James, 
L.J.,  the  Master  of  the  Kolls  said  he  distrusted  ad-, 
jectives.  The  word  "  overwhelming  "  was  a  strong  one, 
and  he  was  not  satisfied  it  was  the  right  word  to  use. 
Of  course,  it  would  require  a  strong  case  to  induce  the 
Covrt  of  Appeal  to  overrule  the  decinon  of  the  Court 
bdow  on  a  question  of  fact.  The  evidence  must  clearly 
be  auffieieot  to  eonvinee  the  Court  of  Appeal  that  the 
Judge  below  was  wrong,  and  he  thonght  James,  L.  J., 
Only  meant  that  the  Court  of  Appeal  must  be  satisfied 
of  that,  and  that  he  did  not  intend  to  go  beyond  that. 
But  even  then  James,  L.J.,  said,  "  When  all  the 
materials  for  coming  to  a  decision  have  been  before  the 
Judge,"  and  in  the  present  case  there  was  now  before 
this  Court  material  and  important  evidence  which  was 
Bot  before  the  Divisional  Court.  Lord  Justice  Holker 
added  that  he  thought  the  dictum  in  question  ought  not 
to  be  admitted  without  considerable  hesitation.  Of 
course,  the  evidence  must  be  such  as  clearly  to  convince 
the  Court  of  Appeal  that  the  Court  below  was  wrong; 


but  if  it  was  meant  that  there  must  be  a  mathematical 
demonstration,  an  appeal  from  snch  an  order  would 
never  be  allowed  at  all. 

The  previous  cases  having  been  thus  disposed  of,  the 
Court  proceeded  to  consider  the  facts  of  the  one  in 
hand.  The  defendant  appeared  to  have  been  living  on 
his  wife's  means,  and  to  have  ordered  goods  in  his  own 
name;  but,  the  plaintiffs'  own  evidence  showed  that 
they  knew  that  the  furniture  and  other  effects  of 
the  defendant's  residence  were  claimed  by  his  wife's 
trustees.  There  was  no  evidence  that  she  allowed 
him  anything,  or  "that  he  had  settled  anything  on 
his  wife."  The  defendant's  first  afiidavit  did  not 
answer  the  plaintiff's  in  sufficient  detail,  but  the  second 
was  such  that  there  was  not  evidence  left  to  show  that 
the  defendant  had  any  means  at  alL  And  accordingly, 
the  appeal  was  allowed.  In  conneuon  with  the  state- 
ment we  have  above  quoted,  in  reference  to  its  not 
appearing  that  the  defendant  had  settled  anything  on 
his  wife,  we  may  note  the  recent  case  of  Svoeeny  r. 
Croulding  (lb  Ir.  L.  T.  Rep.  47),  where,  on  a  motion 
for  an  order  for  payment  under  the  Act,  the  question 
whether  the  defendant  was  possessed  of  means  depended 
on  whether  or  not  a  bill  of  sale  which  he  had  given  to 
his  brother,  and  which  had  been  set  up  as  against  an 
execution  sought  to  be  first  levied,  was  fraudulent  and 
void ;  and  the  Court  held  that  the  plaintiff  should  be 
left  to  his  remedy  by  an  interpleader  issue.  And  with 
that  case  may  be  collated  another  (not  there  cited)  of 
M'Laughlin  v.  Broum,  12  Ir.  L.  T.  69,  where  under 
similar  circumstances  Palles,  C.B.,  refusal  to  grant  the 
order,  as  if  the  defendant's  assignment  there  in  question 
was  fraudulent  it  was  open  to  the  plantiff  to  prosecute 
him.  And  as  renrds  the  effect  oi  bankruptcy,  see  Re 
A.  B.,  11  Ir.  L.  T.  Rep.  90;  Re  Deere,  L.  R.  10  Ch. 
658. 

It  would  seem,  however,  that,  but  for  the  additional 
affidavit  in  Chard^s  case,  the  decision  would  not  have 
been  reversed.  It  was  reversed  with  regret;  and  in 
future  cases  not  quite  so  strong,  husbands  may  not  im- 
probably be  still  presumed  to  have  means,  when  thor 
wives,  having  separate  property,  allow  them  to  live  in 
ostensible  opulence  and  luxury.  Two  things  we  regret, — 
that  the  existing  rule  throws  the  onus ^^roAantfi  of  means 
on  creditors,  and  that  appeals  of  this  kind  have  now 
received  such  an  encouragement.  But  one  thing  we 
rejoice  in, — that  in  this  case  the  appeal  succeeded, 
although  it  is  needless  to  say  we  disapprove  of  the 
defendant's  conduct;  for  truly,  in  the  words  of  the 
Master  of  the  Rolls,  "  If  the  Court  were  to  commit  him 
to  prison  it  would  not  be  exercising  the  jurisdiction 
given  to  it  by  the  Act,  but  would  be  inventing  a  new 
jurisdiction,  which  might  be  summed  up  thus :— . 
Whenever  a  wife  has  money  you  may  send  her  husband 
to  prison  in  order  to  compel  her  to  pay  his  debts." 


FOWEBS  OF  FBOVINCIAIi  LEGISLATUBEa 

The  case  of  The  Oitixiu'  Ituunmee  Co.  of  Canada  r. 
Parsons  (46  L.  T.  K.  S.  721)  raises  again  a  question 
which  has  been  several  times  disonssed  by  the  Jadioial 
Committee— namely,  the  distribution  of  legislative 
power  between  the  Parliament  of  Canada  and  the  legia- 
latures  of  the  various  provinces  comprised  in  the 
Dominion ;  and  at  the  present  time  the  practical 
woikins  of  euoh  a  constitntion  aa  that  of  Canada  is 
not  without  interest  and  instruction  both  for  lawyer* 
and  politicians,  in  reference  to  possible  proposals  for 
the  extension  of  the  principle  of  local  self-government 
in  the  United  Kingdom. 

The  matter  is  provided  for  by  sects.  91  to  95  of  the 
British  North  American  Act  of  1867  (30  Tiot.,  c.  S),  by 
wbieb  the  Dominion  of   Canada  waa  created.    The 


Digitized  by 


Google 


96 


THE  IRISH  LAW  TIMES 


[Mab.  4,  1882. 


■oheme  of  this  legielation  is  to  give  to  the  Dominion 
Parliament  aatbority  to  make  laws  for  the  good  govern- 
ment of  Canada  in  all  matters  not  ooming  within  saoh 
.elaaaes  of  sabjects  as  are  assigned  ezoiaeively  to  the 
provincial  Legialatnres ;  bnt  "  for  greater  certainty  bnt 
not  BO  aa  to  r&striot  the  generality  of  the  ioregoiog 
terms  of  ihis  section,*'  sect.  91  assigns  to  the  Dominion 
Parliament  exolnsive  anthority  in  twenty-nine  ennme- 
rated  classes  of  enhjeots;  and  oonolndes  as  follows : — 
**  Any  matter  coming  within  any  of  the  olastes  of  sab- 
jects enumerated  in  this  section  shall  not  be  deemed  to 
oome  within  the  class  of  matters  of  a  local  or  private 
nature  comprised  in  the  enameration  of  the  classes 
of  subjects  by  this  Act  assigned  exolnsively  to  the 
Legislatnres  of  the  provinoas."  Similarly  sect.  92 
gives  to  the  provicdial  Legislatdres  exolnsive  power  to 
make  laws  in  relation  to  sixteen  ennmerated  olaases  of 
sabjects. 

It  mnst,  hdwever,  havis  been  foreseen  that  no  sharp 
and  definite  line  had  been  or  oould  be  drawn,  and  the 
words  of  aeott  91  seem  to  endeavoar  to  provide  for  the 
oase  of  an  apparent  conflict.  The  fact,  however,  that 
the  qneation  has  been  raised  in  as  many  as  six  different 
appeals  before  the  Judicial  Committee,  and  that  in 
two  of  them  the  decisions  of  the  oonrta  below  were 
teversed,  shows  the  matter  is  not  left  free  from  doubt 
In  the  first  case  {L'  Otuon  St.  Jaegvei  de  l/otUreal  y. 
Selide,  L.  Bep.  6  P.  C.  81 ;  81  L.  T.  Bep.  N.  8.  Ill)  it 
was  held  that  an  Act  of  a  provincial  Legislatare,  passed 
to  relieve  a  benefit  sooiety  which  was  in  a  state  of 
&iaD<dal  embarrassment,  related  to  "  a  matter  merely 
of  a  local  or  private  nature  in  the  province,"  within 
sect.  98  of  the  Act,  and  not  to  "  bankruptcy  and 
insolvency,"  within  sect.  91,  and  was  therefore  not  titoa 
viif.  Similarly  in  D<n>  v.  Blatk  (L.  Bep.  6  P^  0.373; 
82  lb  T,  Bep.  N.  B.  374)  an  Act  empowering  the 
majority  of  the  inhabitants  of  a  parish  to  raise,  by  local 
taxation,  a  subsidy  for  the  promotion  of  the  oonstrootion 
ot  a  ndlv^ay  already  authorised  by  statute,  was  held  to 
relate  to  a  local  matter  within  the  province,  thongh  the 
railway  was  intended  to  extend  beyond  the  province, 
and  "railways  extending  beyond  the  linllts  of  the 
province "  are  expressly  excepted  from  the  control  of 
the  pioTincial  Legislatuins.  In  both  these  eases  the 
ooorts  below  had  taken  the  opposite  view. 

The  case  of  Thi  AUomeii-Qeneml  for  QuAee  v.  The  Qiuen 
Iniwanee  Company  (8  App.  Gas.  1090 ;  38  L.  T.  Bep. 
N.  8.  897)  deoided  that  the  imposition  of  a  stamp  duty 
on  policies  of  assurance,  renewals,  and  reoeipts,  was 
not  "  direct  taxation  within  the  province,"  and  was 
«2<ra  vtret. 

In  VtiUn  T.  Langloii  (5  App.  Gas.  116 ;  41 L.  T.  Bep. 
N.  8.  662)  leave  to  appeal  was  refused  on  petition,  on 
the  ground  that,  ''The  adniinistration  ot  justice  in 
the  province,  including  the  ooagtitution,  thaintenanoe, 
and  organisation  of  provincial  conrts,  both  of  civil 
and  criminal  jurisdiction,  and  including  probedure  in 
oivil  matters  in  those  courts,"  which  was  i«sdrved  to 
the  provincial  Legislatare,  did  not  relate  to  election 
petitions. 

In  OuAing  r.  Dupuy  (6  Apti.  Cas.  409 ;  43  L.  T.  Bep. 
N.  8.  446)  it  wss  deoided  tnat  aeot.  91,  by  reserving  to 
the  Dominion  Parliament  questions  of  "bankruptcy 
and  insolvenoy,"  gave  power  to  interfere  to  that  extent 
with  "  property  and  civil  rights  in  the  province,"  though 
sect.  93  assigned  them  to  the  provincial  Legislature. 
Bat  in  the  last  case  {TKe  Citixnt'  Inturanee  Company  v, 
Panont)  referred  to  above,  the  Judicial  Committee  held 
that  those  words  covered  a  provincial  statute  "to 
Moure  uniform  conditions  in  policies  of  flre  inunranoe," 
notwithstanding  that  the  Dominion  Parliament  has 
exclusive  powers  for  "  the  regulation  of  trade  and  com- 
merce," and  that  such  a  power  did  not  include  the 
regulation  ot  the  contraots  of  a  partioolar  business  in  a 
•ingle  province. 

The  above  series  of  decisions  are  sufficient  to  show 
the  many  difflcnlties  and  pitfalls  which  mnst  in  practice 
attend  the  working  oat  of  any  suoh  aoheme  of  divided 
lefislation.— Zaw  Tinu*. 


THE  BOLIOirOB-GENEBAL  IN  THE  HOUSE. 
The  World  says : — Mr.  I>orter  having,  in  spite  of 
nervousness,  made  a  favourable  impresBion  by  his 
maiden  speech,  contrived  within  the  next  few  days 
to  establish  himself  aft  one  of  the  most  impressive 
figures  in  the  House,  It  was  not  the  exhibition  ot 
golden  chains  and  sparkling  personal  adornments 
apon  a  portly  form,  or  the  vtearing  of  such  habiliments 
as,  in  combination  with  a  hat  tilted  rakishly  on 
the  aide  of  the  head,  conveved  a  vague  suggestion 
of  sporting  proclivities,  tnat  did  it,  but  the  effect 
prodnced  upon  all  beholders  when  the  Solioitor-Qeneral 
for  Ireland,  nncovering,  presented  to  the  view  a  bald 
and  polished  pate,  towering  aloft  in  a  domelike  form, 
and  evidently  so  tightly  packed  with  legal  lore  as  to 
afford  no  space  for  the  smallest  wrinkle:  By  silently 
bringing  this  magnifloent  cranium  to  bear  npon  the 
Legislature  from  the  end  of  the  treasary  bench,  Mr. 
Porter  has  created  a  general  feeling  of  awe  and 
uneasiness,  partionlarly  amongst  the  occupants  of  the 
front  Opposition  bench ;  and  when,  at  an  early  hour  on 
Saturday  morning,  he  betook  himself  to  the  Peers' 
Oallery,  and  from  that  elevation  regarded  the  House 
below,  he  anooDsoioaBly  led  adthiring  plebeians  to 
believe  that  a  shining  light  of  unexampled  splendoor 
had  been  imparted  to  our  old  nobility. 


MB.  BBADLAXJGH'S  TAKTNQ  OF  THE  OATH. 

The  expulsion  of  Mr.  Bradlangh  from  the  House  of 

Commons  destroys  much  of  the  importance  of  the  legal 

fuestion  whether  his  prooeeding  at  the  table  of  tha 
Louse  on  Tuesday  amounted  to  a  oomplianoe  with  the 
statute  requiring  him  to  take  the  oath,  but  still  the 
question  is  of  considerable  interest.  If  Mr.  Bradlangh 
did,  in  the  words  of  the  Act,  "  solemnly  and  publiely 
make  and  sabscribe  the  Oath  at  the  table  in  the  middle 
of  the  House,  and  while  a  fall  House  is  duly  sitting,  with 
the  Speaker  in  the  chair,  at  such  hours  and  aooording 
to  such  regulations  as  the  House  may  by  its  Standing 
Orders  direct,"  we  imagine  that  no  Court  of  law  woald 
inquire  into  the  question  whether  he  was  competent  by 
belief  to  take  the  oath.  So  far  as  the  Standing  Orders 
are  concerned,  Mr.  Bradlaugh's  aot  does  not  seem  im- 
peachable. Bnt  was  it  done  "  solemnly  and  publicly  ?  " 
In  one  sense  it  wss  public,  but  in  another  it  was  by 
stealth.  In  no  sense  was  it  "solemnly  "  done.  What- 
ever that  word  may  meaoj  it  cannot  describe  the  act  of 
a  member  who  rushes  up  to  the  table  of  the  House, 
harries  through  a  form  of  words,  sigus  a  paper,  and 
throws  it  on  the  table,  while  the  Speaker  all  the  while 
is  loudly  and  continually  calling  "  Order  I "  The  Act 
did  not  Intend  to  allow  a  member  of  the  Honse  ot 
Commons  to  snatbh  the  oath  in  spite  of  its  teeth ;  but 
meant  him  to  take  the  oath  with  the  sanction  and 
recognition  of  the  House. — lam  Journal, 


THE  COST  OF  THE  LAND  COUBT. 
The  Morning  Pott  pointa  out  that  the  charge  for  the  Iriah 
'  Land  Commiaaion  amounta  to  £84>91 9,  and  as  this  charge  ap- 
peara  now  for  the  first  time  on  the  Estimate,  Mr.  Fonter  will 
be  property  preased  for  explanation  upon  every  vote.  When 
it  ia  remembered  that  for  thia  sum  IS  ooorta  era  in  active 
operation,  it  will  not  be  aaid  that  the  anm  ia  extravagant. 
On  the  other  hand,  it  will  be  pointed  out  that  tils  rental 
dealt  with  and  fixed  by  the  Commiaaionen  amounta  only  to 
£88,000,  a  sum  considerably  lera  than  that  expended  m  the 
machinery  elaborated  to  attain  ao  amaU  a  result.  It  ap- 
pears that  the  maximum  a«lary  payable  to  an  Aaiatant 
Commiaaioner  of  the  non-legal  claaa  ia  £760.  Mr.  Foratar 
will  dtber  have  to  prove  that  gentlemen  of  fine  tact,  large 
experience,  proved  nnpartiality,  and  of  aome  legal  aoumea 
-~fit,  in  short,  to  exerctae  judicial  fanctioaa  of  the  moat 
delicate  and  anxious  obaractar — are  plentiful  in  Ireland  at 
a  rate  of  pay  which  in  tbia  oountry  would  be  regarded  aa 
inadeqnate,  or  he  will  have  to  admit  that  the  persons 
selected  do  not  inapire  that  general  confidenoe  vrithout 
which  the  adminiabation  of  jastioe  is  in  danger  of  failure 
and  contempt. 
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NOTES    OF    CASES. 

HIGH   COURT   OF  JUSTICE. 

OajltcxMr  DiriiioK 

(Before  FLANxaAN,  J;) 

Mdboook  v.  Mdodocx. 

Veto.  18,  1882.r— Cbun<y  Court  juritdietiott—ActminU- 
traHmt  mut—IftitituHon  of,  within  year  froti  death  of 
imtMaf—OovMtg  OowrU  Act,  1877,  t.  4J. 

Appeal  la  a  suit  by  the  plaintiff,  aa  one  of  the  next 
of  kin,  uaiUBt  the  defendant,  the  administrator  of 
jToaeph  Murdook,  farmer,  oonoty  Armagh,  deoeasad, 
for  administration  of  the  estate.  At  the  heariDg  before 
lir.  B.  W;  aaodble,  Q.O.,  Ooanty  Cohrt  judge  of 
Armwh,  the  point  was  raised  on  the  part  of  the 
defendant  thit  the  snit  having  been  bronght  before 
twelre  months  had  elapsed  from  the  date  of  the  death 
of  the  deoeasedi  there  was  no  jorisdiotion  to  antertaiil 
itw  The  County  Court  judge,  acting  on  the  praotioe 
whioh  prevailed  in  the  county  oourta,  disniisaed  the 
■nit  apoi;  that  ground, 

T.  L.  O'Shaughneug,  for  the  appellant. 

Cumtn^,  emtra. 

Jvdgmint  rtterved. 

FiiAMAaAH,  3.,  in  delivering  judgment,  said  that,  by 
the  4lBt  section  of  the  Codnty  Courts  Act  of  1877  it  was 
perfectly  plain  that  a  snit  ooald  be  bronght  before  the 
expiration  (A  the  twelve  months.  He  felt  oertain  that 
the  Motion  of  the  Act  had  not  been  bronght  dnder  the 
aotiee  of  the  Ooanty  Conrt  judge.  '  He  had  no  alter- 
native, however,  but  to  reverse  the  decision  of  the 
court  heloir,  and  M  lefbr  the  case  bitok  to  the  Cotinty 
Oonrt  judge,  with  a  declaration  that  the  suit  waa 
properly  teonght,  defendant  to  pay  the  coats  ot  the 
^peal. 


CoMKos  Plsai  Hiruion. 

(Before  FiizaasALD,  J.,  and  a  Jury.) 

LomD  Ouxnivvxt  r.  Davim  and  GTBiBa. 

Feb.  U,  20,  Vjga.—OoH»— Action  to  recover  land  on 
title— Land  Law  Act,  1881,  *.  Sl—Jud.  Aet.t.  SS—Oountg 
OowrU  Act,  1877,  n.  63,  64. 

In  the  oaae  above  entitled,  and  in  36  others,  the 
plaintiff  proceeded  by  way  of  action  to  recover  land  on 
the  title,  in  respect  of  holdiogg  in  the  oonuty  of  LimsrioK, 
the  plaintiff  (jaiming  in  each  case  dbder  aasigiiment 
from  the  sheriff.  Mesne  rates  were,  also,  daioled,  but 
that  demand  was  abandoned. 

In  each  of  the  bases  defence  had  been  entered  by 
llessra.  M'Oough  and  Fowler,  soljoitors ;  bat  they  only 
appeared  at  the  trial  of  oce  of  them:  They  then  in- 
timated that,  aa  Iiord  Clonoorry  did  not  seek  to  recover 
meane  rents,  they  would  not  further  contest  his  right 
to  reoover  possesdion.  Formal  evidence  was  given,  a 
jury  waa  sworn  in  each  ease,  and  velrdiots  returned 
•gainat  the  defendants. 

Btlmt*,  Q.C.,  and  Jifnd,  for  the  plaintiff^  asked  for 
jougment. 

[FmcMBALD,  J. — Ton  are  entitled  to  judgment,  but 
I  moat  consider  the  question  of  costs.] 
When  these  proceedings  were  commenced  there  ina 
■o  maohinary  by  whieh  Bervlo«i  ooald  be  substituted  in 
the  Civil  Bill  Oonrt,  and  in  each  and  every  one  of  the 
aaasa  it  was  seoessary  tor  the  plaintiff  to  obtain  an 
order  to  aubstitute  serviee  in  oonsequenoe  of  the 
Impoaslbility  of  serving  the  teoanta  ezoept  by  regi^ 
taicd  letter  or  poatlng  the  writs  on  some  public  plaoe 
in  the  nei^booiliooa.  It  is  only  right  to  Say  that 
some  time  ago  Lord  Cionouny  select^  three  or  four 
oaaea  from  among  the  SO  or  81  be  had  to  proceed  with, 
and  got  judgment  in  these,  thinking  that  then  the 
temaioing  tenaota  would  aurrander  their  farms,  and 
tbna  open  the  way  for  negotiation.  In  the  test  eases 
the  defendants  appaatad ;  a  point  of  law  was  raised, 
and  argnad  tidora  the  Divisional  Court,  as  to  the 
necessity  for  a  demand  of  possession,  whioh  waa  ovai- 


nled;  in  fact;  Lord  Clonotirry  was  put  to  every 
inconvenience  and  expose  that  was  possible.  Even 
after  judgment  was  finally  obtaiiled  id  theto  oaaes,  the 
B0lioitor  acting  for  Lord  Gloncurry  wrote  to  the  defen- 
dants  in  the  present  cases,  communicating  the  result 
arrived  at,  aiid  stating  that  they  must  yield  up  possession 
df  their  farms,  bdt  that,  which  Would  have  opened  tha 
door  possibly  for  amicable  arra'ngement,  was  refused, 
and  there  wat  M  course  bpen  but  to  proceed  by 
ejectment; 

[Fd»sBAUD,  J.—^I  will  consider  all  the  caies,  and  as 
the  question  raised  is  of  an  nnusual  character  I  may 
bonsnlt  the  Lord  Chief  Justice  or  some  of  my  colleagues 
as  to  what  rule  should  be  made  concerning  oOBta— 
whether,  having  regard  to  the  Slst  section  of  the  Land 
Law  Act;  1881;  and  other  droilmstaDbes,  any  liniit 
should  be  put  upon  the  liability  of  the  defendantt,  atld 
as  to  whether  all  these  ejectments  wfare  ttecedsary.  It 
is  not  the  ordinary  eato  of  a  purchase  under  a  sheriff's 
deed,  but  the  purchase  by  Lord  Oloncurry,  as  landlord, 
of  tenants'  interests.  Which  immediately  mbrged  intb 
the  reversion]. 

Detition  dtfehred. 

FmaBBAU>,  J;— I  have  vary  oarefully  nonsidered 
these  oases,  and  have  found  then!  to  he  of  the  same 
character  from  beginning  to  end.  I  shall  deal,  therefore, 
with  one  case  as  governing  the  rest.  Lord  Cloaoiircy 
broilgfat  actions,  for  the  recovery  of  rents  from  hia 
tenants;  and  in  July  last  he  recovered  judgment-.  These 
were  not  actions  of  ejectment,  but  actions  to  recover 
twnt  simply.  There  was  no  appearance  in  the  easea 
for  the  defendants;  and  judgment  went  for  Lord  Clon« 
oorry  for  the  arrears,  sued  for  and  costs.  Their  subse'. 
quent  doniae  of  action  shows  that  the  tenants  were 
acting  on  adtiae  that  was  being  given  to  them ;  for  Lord 
Oloncurry  having  issued  the  writa  of  fi.  fa.  the  sales 
took  place  in  August,  and  in  each  oaae  the  tenant 
allowed  his  farm  to  be  sold,  and  sold,  tooi  for  nominal 
aums,  raogiog  as  low  in  some  instances  aa  £U  The 
interest  in  each  of  thei  several  farms  was  purahased  by 
Lord  Oloncurry.  The  tenanta  were  advised  to  let  thetar 
farms  go,  to  let  them  be  aacrifkoed  as  things  they  had 
no  interest  in,  and  to  allow  them  to  pasa  into  Lord 
Cloncurry's  hands.  Accordingly;  in  the  month  of 
September  Lord  Gloncurry  instituted  actiona  of  eject* 
meat.  In  every  one  of  the  actiona  a  defence  bad  been 
filed,  and  filed  in  the  names  of  M'Qongh  and  Fowler, 
who  appeared  to  be  solicitors  not  connected  with 
Limerick,  but  somehow  or  other  interested  in  all  these 
defendants.  They  entered,  first  of  all,  an  appearance 
in  each  case,  and  required  a  statement  of  claim  to  be 
delivered  in  each,  and  then  pleaded  .the  statutable 
defence  of  possession,  putting  the  landlord  upon  tha 
proof  of  his  title;  There  were  thirty  of  those  cases 
in  all,  and,  as  I  understood  from  Mr.  Holmes,  three 
were  selected  as  test  oases,  and  one  of  the  three  as  a 
trial  test  came  before  the  Lord  Chief  Baron,  and,  upon 
the  occasion  of  the  trial  in  Kovember,  his  lordship 
reserved  the  pdint  aa  to  whether  a  formal  demand  waa 
necessary  before,  nnder  such  drcnmstances,  the  land., 
lord  oodld  eject.  That  poiut  waa  discussed  and  disposed 
of  by  the  Common  Pleas  Division,  and  one  would  have 
thought  that  after  that,  there  being  no  other  ppjot  or 
question  In  the  case,  Measrs.  M'Qougb  and  Fowler 
would  have  considered  it  consistent  with  their  duty  to 
their  olieote,  or  at  least  would  have  advised  their  clieuta 
nnder  such  oiroumstanoes  that  it  wqtild  be  unneoesary 
to  proceed  to  trial  in  the  remaining  37  oases.  However, 
no  such  thing  took  place;  and  accordingly  they  had  the 
form  of  27  trials  gone  through.  Twenty-seven  juries 
were  sworn,  the  issue  papers  were  sent  to  them,  and 
verdicts  were  recorded,  a  vast  de^J  of  expense  being 
incurred)  and  I  shall  say  incurred  for  no  object  what- 
ever. I  assume  Messrs  M'Gough  and  Fowler  had 
authority  to  defend  these  actions  of  ejectment,  but  I 
would  shut  my  ayes  to  the  surrounding  circumstances 
it  I  did  not  see  that  the  defence  to  these  ejectment* 
and  the  whole  course  of  the  prooedore  here  were  in 
aeeotdanoa  with  what  is  known  now  as  tha  "no  rent " 
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poUoy — the  noa-paymeot  of  rent  m  toto,  and  with  the 
object  of  makiai;  the  farms  whan  they  oame  into  the 
landlord's  hands,  if  he  ever  got  them  into  his  hands, 
mere  deserts.  As  I  have  said,  great  expense  was 
Incnrred  by  these  nnneoessary  trials,  and  I  reserved  the 
qaestion  as  to  whether  the  defendants'  liability  as  to 
costs  shoald  be  oortailed  until  I  looked  into  the  oaae, 
whioh  I  have  done  siaoe  with  great  oare.  I  had  a 
aeoond  objeat  in  view,  hosrever,  in  delaying.  As  I 
stated  at  the  time  of  the  trial,  aboat  this  day  week, 
I  saw  the  rain  and  desolation  these  parties  had 
bronaht  apon  themselves  by  reason  of  this  litigation, 
and  I  thoaght  that  whoever  the  parties  or  the  organi- 
sation were  or  was  that  advised  them  to  adopt  this 
oonrse,  they  wonld,  ont  of  their  fands,  oome  forward 
•nd  enable  the  parties  to  oome  to- terms  by  paying  the 
rent  and  the  costs,  thas  recouping  Lord  Gloncurry  for 
the  loss  he  had  been  at,  and  enabling  him  to  reinstate 
the  tenants  in  possession  of  their  farms.  No  such 
oonrse,  as  I  nnderstand,  has  been  adopted.  Therefore^ 
I  am  now  to  determine  the  qnestiou  of  costs.  What 
strnok  me,  in  the  first  instance,  was  that  the  qaestion 
arose  ander  the  61st  section  of  the  Land  Law  Act,  1881, 
bnt  I  have  considered  that  section  since,  and  the  scope 
of  the  Act — that  It  deals  with  oases  between  landlord 
Mid  tenant,  and  that  it  is  to  settle  the  relations  between 
landlord  and  tenant — and  I  have  oome  to  the  conolnsion 
that  that  seotion  only  applies  where  the  landlord  as 
•aoh  is  seeking  to  teoover  for  non-payment  of  rent,  or 
where  the  landlord  as  such  seeks  to  reoover  from  the 
tenant  for  overholding,  but  not  to  oases  where  ejeot- 
ment  is  brought  on  the  ntere  title.  If  yopioion,  therefore, 
is  that  these  oases  do  not  come  within  the  61st  seotion. 
of  the  Land  Lav  Aot.  If  they  oame  within  that  seotion, 
and  it  the  Civil  Bill  Conrt  had  jurisdiction,  I  would 
have  no  disoretion  but  to  refuse  the  landlord  his 
eoBts.  Another  question  arose  of  the  same  formidable 
oharaoter,  and  that  was  whether,  in  the  exercise  of  the 
disoretion  given  me  here,  sitting  at  Nisi  Prius  nnder 
the  63rd  section  of  the  Jndioatute  Aot — in  whioh  it  is 
provided  that  upon  the  trial  by  jury,  where  an  issae  in 
fact  is  fonnd  by  the  jary,  the  costs  follow  the  result, 
unless  the  judge  presiding  for  special  reasons,  makes  an 
order  to  the  contrary — there  are  special  reasons  why  I 
should  deprive  Lord  Clononrry  of  the  costs  of  these 
actions  in  whioh  he  has  sncoeaded,  and  an  element  in 
that  wonld  be  whether  any  of  the  cases  would  oome 
within  the  jarisdiotion  of  the  Civil  Bill  Court.  I  have 
looked  at  the  abstracts  oarefully  in  eaoh  oass,  and  I 
find  that  the  majority  of  the  oases  come  within  that 
jurisdiction.  Quite  irrespective  of  the  Land  Law  Act, 
there  is  jurisdiction  given  to  the  Oivil  Bill  Court  to  try 
all  cases  of  ejectment  on  the  title  where  the  valaation — 
that  is  the  general  valuation — does  not  exoeed  £30.  I 
find  that  the  rents  sued  for  here  were  in  most  oases 
ander  £80,  and,  therefore,  it  may  be  taken  that  the 
valaation  was  under  £30.  These  cases  oome  within  the 
Oivil  Bill  jarisdiotion,  and  might  have  been  tried  there. 
There  is,  however,  a  question  left  to  my  discretion — 
whether  I  shoald  interfere  to  deprive  Lard  Clononrry 
of  the  ordinary  results  of  a  successful  verdict.  I  have 
come  to  the  oondnsion  that  I  ought  not  to  interfere,  and 
for  this  reason — first  of  all,  Mr.  Holmes  has  told  me 
that  there  would  have  been  ooosiderable  diffioalty  in 
serving  processes  for  the  Civil  Bill  Court;  for  at  the 
time  the  actions  were  brought  there  was  not  the  same 
faoility  given  for  serving  processes  as  now  exists,  and  I 
know  enough  from  my  late  experienoe  to  teach  me  that 
the  lives  of  process-servers  who  attempted  to  effect 
personal  service  in  this  very  ooaoty  eoooantered  very 
great  danger.  From  this  very  county  (Limerick)  I  had 
reoently  to  try  a  remarkable  case  in  whioh  a  process- 
server  was  stripped  and  beaten  almost  to  death,  and 
where  the  sub-agent  was  also  stripped  and  beaten,  and 
bnt  for  the  interference  of  the  priest  of  the  neighbour- 
hood life  would  have  been  saorificed.  That  alone  would 
be  sufficient  ground  for  ooming  to  this  ooart  and 
applying  for  leave  to  substitute  service  by  posting, 
ftcoording  to  the  rules.  In  addition  to  that,  I  cannot 
shut  my  eyes  to  the  fact  that  in  this  litigation  the 


defendants  have  brongbt  desolation  and  misery  upon 
themselves.  I  assume  now  that  the  solicitors  had 
ample  anthority  and  power  to  defend  the  cases,  bnt  I 
cannot  shut  my  eyes  to  the  snrronnding  oirenmstanoes. 
I  believe  that  tbeae  parties  were  advised  to  defend  all 
these  oases  in  pursuance  of  what  is  known  as  the  No  Rent 
policy  or  No  Bent  Manifesto.  They  brought  all  this 
litigation  upon  themselves.  The  litigation  was  pnrely 
and  wholly  nnneoessary.  Even  to  gain  a  little  time  it 
was  nnneoessary,  and,  on  the  whole,  I  find  no  reason 
in  these  cases  for  depriving  Lord  Clononrry  of  the  costs 
he  has  been  put  to.  Nay  more,  I  have  oome  to  the 
oonolusion  that  he  onght  to  have  his  costs,  and  I'll  give 
yon,  Mr.  Holmes,  jodgment  with  oosts  in  eaoh  of  these 
oases. 

Holmei,  Q.C.,  read  to  his  lordship  a  letter  from  Messrs. 
White  and  White,  Lord  Clooonrry's  solicitors,  dated 
80th  December,  1881,  and  addressed  to  Messrs  M'Gk>ugh 
and  Fowler,  offering  to  take  from  them  consents  for 
judgment  in  the  twenty.seven  oases  if  tendered  on  or 
before  the  22nd  of  that  month,  and  consent  or  consents 
same  as  had  been  given  in  the  two  cases  selected 
for  trial  with  Edward  Byan's  case,  whioh  wonld 
have  reserved  to  the  defendants  in  all  the  twenty-seven 
cases  whatever  right  would  have  accrued  from  the 
argnment  of  the  law  point  reserved  in  Edward  Byan's 
oasa 

FrrzaiBAU),  3. — They  wonld  have  gained  some  time 
by  that,  and  the  oosts  would  have  been  about  £2  in 
place  of  all  that  have  accrned.  I  was  not  aware  of 
that  at  the  time  I  gave  my  judgment,  bnt  that  is 
an  additional  reason  fortifying  the  judgment  I  have 
given. 

[qf.  Toi^her  V.  Clmenti,  12  Ir.  L.  T.  243.— B,  N.  B.,  Bd.] 


(Before  Fitzobbau)  and  Dowsa,  BB.) 
GBirriH  V.  GBirnTa  and  Poboblii. 

Feb.  25,  iSSii.— Remittal  of  action  to  county  eouft— 
Drfendant$  rmdttti  in  Hffatnl  dvU  bill  juriidietion* — Action 
of  tort—0.  L.  P.  A.  Act,  1870,  i.  6. 

Motion,  on  behalf  of  the  defendants,  that  the  name 
of  one  of  them  (Griffith)  be  strnok  out,  inasmuch  as  tb« 
qaestion  at  issue  could  be  decided  without  bis  being  a 
party ;  and  that  the  action  be  remitted  to  the  ooucty 
court,  unless  security  for  costs  given,  nnder  C.  L.  F.  A. 
Aot,  1870,  s.  6. 

The  action,  in  tort,  was  brought  to  recover  £200 
damages  for  the  breaking  and  entering  of  the  dweUjng. 
honse  of  the  plaintiff,  and  expelling  him  therefrom  and 
carrying  away  the  furnitare  of  the  dwelling-house.  In 
reference  to  the  remittal  (the  purpose  of  the  present 
note),  it  was  alleged  that  the  plaintiff  was  not  possessed 
of  visible  means,  bnt  it  appeared  that  the  defendants 
resided  in  different  civil  bill  jurisdictions. 

Maclfall,  in  support  of  the  motion,  cited  Pet  v.  HaU 
and  Thadeer,  11  Ir.  L.  T.  677 ;  and  stated  {ex  rel  P. 
White)  that  in  Maedonogh  v.  WelU,  Chatterton,  Y.C., 
sitting  as  a  vaoation  judge,  1881,  remitted  the  action 
(in  tort)  to  the  civil  bill  court,  within  the  jurisdictioa 
of  which  one  of  the  defendants  resided,  though  the 
other  resided  in  England. 

J.  Bocht,  eontra,  was  not  called  on. 

The  OooBi  refused  to  strike  out  the  name  of  the 
defendant  Griffith ;  and  refused  to  remit  on  the  ground 
that  the  defendants  resided  in  different  civil  bill  jazia< 
dictions. 

[See  SiMnKn  v.  Davidion,  18  Ir.  L.  T.  Bep.  49,  bnt 
note  that  was  an  action  ia  oontract.  Gf.  Beagan  and 
vife  V.  mood,  12  Ir.  L.  T.  Bep.  122.— E.  N.  B.,  Ei.\ 


LAND  SUB-COMMISSION. 

(Before  F.  Hodobb,  Barrister-at-Law,  J.  F.  BouoitD 

and  Z.  M.  Wbib,  Esqts. 

M'MoBBOw  V.  iBvim, 

Feb.  7,  1983.— Torwnfarh—ToKn,vhateonll4tiit»— Land 
law  Act,  1881,  a  68  («). 
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.  AppJiostion  to  fix  jndioi«l  rent.  Tb«  tenant  waa  a 
shopkeeper,  residing  in  Ederney,  Co.  Fermanagh,  within 
half  a  inile  of  whiob  the  holdings  (6a.,  and  9a.  3r.  re< 
speotively)  were  aitaate.  For -the  landlord,  it  was  con- 
tended  that  the  holdings  were  town  parka. 

It  was  held  that  the  lands  were  not  town-parks — 
Edemey  having  been  shown  to  be  merely  a  village  of 
three  hundred  Inhabitants. 

[It  was  held  by  Assistant  Oommiasioner  Bochn,  Feb. 
i,  1883,  that  Athleagne,  Co.  Roscommon,  oontaining 
■ome  SbO  inhabitants,  did  not  oome  within  the  Aot. 
It  was  held  by  Assistant  Commissioner  U*  Cart  by 
(ICiUemy.  Lambert,  Feb.  27,  1882)  that  "Claremorris 
(Oo.  Mayo),  being  a  oonsideraMe  market  town,  mnat  be 
oonsidered  to  be  a  town  within  the  meaning  of  the 
section."  Bat,  it  has  a  population  of  over  1,300. — 
B.  N.  B.,  ja.] 


APPODITMEgIS  AWD  PBOMOIIONS. 

Ur.  3.  Bandal  Donaldson,  Solioitot,  Dandalk,  has  been 
appointed  a  Commissioner  for  taking  the  Acknowledg- 
ment of  Deeds  by  Married  Women  in  the  Coanty  of 
liOuth. 

Mr.  Alexander  Bell,  Bolioitor,  of  No.  IS  Parliament- 
street,  Dublin,  has  been  appointed  a  Commissioner  tor 
Taking  AffidAvits  in  and  for  (he  Oonrts  in  Ontario, 


BOOKS   EBCEIYEI). 

A  Lut  of  Judieial  Sentt,  wUh  Summary,  Toilet,  mi 
Index,  Compiled  by  Cearub  Easom,  Jonr.  Doblin  : 
W.  H.  Smith  &  Son. 

The  IfineteentA  Century.  A  IConthly  Beriew,  Edited  by 
jAins  KiroWLis.  No.  61.  March,  1882.  London:  C. 
Kegsn  Panl  &  Ca 

Contemporary  Beview.  March,  1882.  London  :  Strahan  and 
Co.,  Limited,  Paternoster-row. 

OmeU'*  Bittory  of  BngUmd  from  the  earliett  period  to  the 
present  time.  With  aboat  2,000  Illostrationa.  Part  78. 
London,  Paris,  and  New  York:  CasioU,  Fetter,  and 
Gal]nn. 

MOtou't  Paradue  Loit.  Illuitrated  by  Gnatave  Dortf. 
Edited,  with  Notea  and  a  Life  of  Milton,  1^  the  late 
BoBBBT  Vauobah,  D.D.  London  :  Caaaeii,  Patter, 
Galpin,  ft  Co. 


LAW  STUBEBTS  JOITBBAL. 

TOE  INCOBPOKATED  LAW  SOCIETY  OP 
IBBLAND. 

Eabtib  SnriNOS,  1882. 

NOTICE. 

The  Pbilimhtabt  Exawhatioh  of  Candidatea  for 
Apprenticaship  wiU  be  held  at  tlie  Solioitora'  Hall,  Foor 
Courta,  Dublin,  on  Monday  and  Tuesday,  the  Srd  and  4lh 
days  of  April,  1882,  at  Eleven  o'dock. 

N.K — All  Papers  to  be  lodged  on  or  before  Friday, 
17(1  JTonat,  1881 

The  FiKAL  ExAMlKAnoif  of  Candidates  seeking  admia- 
MOB  aa  Solioiton  will  ba  held  at  tba  aame  place,  on 
Wedneaday  and  Thnraday,  the  £th  and  6tb  days  of  April, 
188S^  at  the  atone  Ao«r. 

By  Order  of  the  Cosneil, 

JOHN  H.  OODDARD,  Secretary. 
Solioitora'  Hall,  Four  Courta,  Dublin. 

N.B. — Tba  dedaion  of  tbe  Court  of  Bzaminera  will  be 
'  announoed  on  Wednesday,  the  26th  of  ApiU,  1882,  at 
Three  o'cloek,  p.ni. 

Candidatea  reaiding  in  the  country  need  not  remain  in 
town  to  hear  deoiaion,  but  can  learn  same  from  the  Dublin 
Morning  Papers  of  the  day  fbllowiog  the  announcement. 


COUST  FAFEBS. 

LAND     JUDGES. 

3ittinga  for  next  Week  ao  far  as  same  are  appointed. , 

Before  tbe  Rt.  Hon.  Jooaa  Flahaoam. 

MONDAY. 
In   CouST. — E.   O.   Smith,   final  aohednle. — Asaigneea 
C.   Hodaon,  reoeiver. — J.   T.   M'Donoogh,    do. — Daviaees 
B.  C.  Hnrly,  payment — J.  Blake,  from  2nd. 

Before  Examivxb  (Mr.  Kennedy). 
C.  G.  Martin,  rental — P.  Roe,  to  take  aoooont.— S. 
Davis,  rentaL 


TUB8DA  r. 
In  Codb*.— Asaigneea  Miller,  from  let. — Truateea  Cor- 
bet, from  Snd. 

Before  ExAKiinnt  (Mr.  Kennedy). 
G.  S.  Roper,  rental. — M.  Linana,  do. 
BALK  IK  COURT. 
T.  J.  NOLAV,  •  -  -     1  lot 


WEDNESDA  T. 
Before  ExAituraB  (Mr.  Kennedy). 
Assignees  T.  Daly,.vouoh. 


TBURSDA  T. 
Before  Examnib  (Mr.  Kennedy). 
A.  Elliott  and  others,  rental. 


FRIDAr. 

BALB8  IN  OOnST. 

TsuniB  A.  M.  Blaki, 

J.  Elliott  add  Oihibb,     - 


Hot. 
1   » 


Before  the  Rt  Hon.  Jnoai  OmNsaT. 

WEDNESDA  T. 
Before  Examisbii  (Mr.  MOlonneli). 
F.  A.  EchUn,  rentaL 


FRIDAY. 
Before  ExAKmB  (Mr.  MDonnell). 
S.  Hamilton,   rentaL— H.  Leader,  do. — AasigDees  W. 
Bolton,  do. — Executors  J.  Henderaon,  from  24th  Feb. 


COURT  OF  BANKRUPTCY. 

ADJUOIOATIONS  IN  BAKKBUFTCY. 

nu  datu  tf  A^lwHcaHont  artflrtt  givtn,  the  aUlinf/ottini  te  tMlei. 

Devitt,  James,  and  Peter  Devitt.'both  of  Sligo,  in  the  county  of 
Sligo,  saddlers,  trading  as  "  J.  and  P.  Deviti."  Febnuiy 
17 ;  TViexlav,  Jfarch  14,  and  Friday,  Uarck  81.  WiOiam 
Monigomervt  and  Bennett  T^nmon,  eolre. 

Hemon,  Patrick,  of  No.  2,  Upper  Dominiek-streat,  Ualway, 
in  the  coanty  of  Galway,  greeer,  aphit  and  provision 
dealer,  and  p«nidoner  Royal  Iriah  Constabulary.  Februaiy 
18 ;  /Vu%,  Uardt  10,  and  Tuesday,  March  28.  Benry 
M.  Ra*d.  aolr. 

Meany,  John,  of  Bsllinvreena,  in  thVconnty  of  Limerick,  farmer. 
February  13;  TiuMday,  March  14,  and  Fridiy,  March  81. 
John  L.  and  W.  ScalUm,  solrs. 


Thb  important  and  inflnential  oommittee  appointed 
by  the  Incorporated  Law  Society  to  consider  the  report 
of  Lord  Coleridge's  oommittee  have  reported.  They 
wonld  retain  pleadings  and  abolish  divisional  oourts  in 
baooo,  sending  all  appeals,  whether  from  chambers,  oe 
for  new  trials,  to  the  Court  of  AppeaL  They  disapprove 
of  the  omoibns  summons,  and  would  make  oosts  to  be 
paid  by  a  beaten  suitor  oosta  as  between  solicitor  and 
olient.  There  is  much  good  sense  in  this  report  W« 
hope  the  oommittee  will  nse  their  efforts  to  carry  oal 
their  views,  and  also  to  abolish  trial  by  jaTj.—Lme 
TimM. 
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OUBLIir  STOCK  AND 

SHAKE  LIST. 

EtUABT  1       MABCH 

FEB 

DBSCRIPTIOH  or  STOCK 

Sat.  ,  Mnn.;TDaa. 

45  1  87  1  28 

^    1   2    1     S 

•Ptid     aovernmeni. 

—  jpeOoiuoU      .. 

—  3  p  e  RadQcsd     ,. 

—  «•*  3  p  e  Stock 

INDIA  STOCK. 
«  p  c  Oet.  19S8  )  Tnf  bl«.  t      .. 
3i  p  c  Jan.  I»3I  f  Bk.  of  Irel.    .. 

Banks, 
too    Butkof  Irslud 

ao    Londonandfrminat,,Ufd 
10          Do.           S«» 
U  Ifwuttr  BankrUmUtd) 
10    ITaHonal  Bant  (Umiltdi  .. 
10    yational<tf  Littrplilftd.) 

—  Nat.  ProT.  of  England,  lim. 
a;    Provincial  Bank 

10             Do.       Naw 
10    Boyal  Bank        „ 

Staam. 
50    Brttiah  *  Iriah    .. 
100  Cltfof  Dublin   .. 
SO    DnbllnandOlaaRoir 
SO    Onblln  «  Llrerpool  Staam 

Ship  Bollding.  Oo. 
10    Dondalk  (Umitad) 

BUnea. 
4}  B»nlmm(Utiatei) 
H  WleUow  Copper .. 
KlMeUaneoui. 

10   Alliance  *  Onb.  Com.'  Oaa 
6          Do.              do.    Km 
4    Anu>UtOo..Umlitd 
ao    C.  Dob.  Brewery  Co.  Olm.) 
10   Dublin  Artlaan  Direpilngi 

17    Hndaon'aBay 

as    Ir.  0.  S.  Bnilding  Socletr .. 
TJ  MrelM  WtumOng  a,  ltd 

Tramways. 
10   BelfiutTrami    .. 
10    Dnbltn  United  Tramwaya 
10   L'plUn-td  Train  ftBail'td 

BaUways. 
100   Dnblln.Wklow.AWford 
100   Great  Northern  (Ireland)., 
too    at.Soatliarnand  Weatem 
loo   KldlandOt.  Western 
50    WaterfordandLlmeriok  ,. 
Railway  Frafereno*. 
100    Belfkat*Nth'DC08,4p< 
100   Do.,4ipe          ..■           .. 
100    0~  W.,  A  W..S  p  e  aMO) 
»oo       Do.          do.       (18^4) 
400    at  irth'n  (Irlnd)  gt'd  4  p  c 
loo   at.Soith'n  a  Weat'n  4  p  r 
ICO    WatlVd.ACt'lIreI,«perd 
Debenture  Stoefes. 

—  BeUk<t«Nth'nCoa,4pe 

—  C'fergoB  and  Lame  4  p  e 

—  Cork  and  Bandon,  4  p  e 

—  Do.,4|pe 

—  Dnbltn  kWteklow4pe   .. 

—  Do.,4ipe 

—  Qt.Northeniarelaiid)fpt 

—  Do.,4pc 

—  GLNorth'n*We»fn44pc 

—  Ot.Sonth'n*Waat'n.  4pc 

Alliance  *  Coofi' Oas,  4  p  c 
Ballaat  Offlce  Debi.£tt  «s  }d,  4  p  c 
Cil7Deb.0f£»S«aSd,4pc        .. 
Dab.*Glaa.aP.Co.a887)»p«   .. 
Dab.  A  Klngatown  4  p  e 
Dab.  Port  A  Docki,  4}  p  e 

99*1 
99« 

iia 

99tt 
S'5-J 

losi 

99-t 
l<»3f< 
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*  Shares  not  tally  paid  ap  are  giren  in  Italia. 
Bank  Rata— Of  Olacoaat— 6  oercent.,  90th  ^anoary,  lf)8>. 
Of  Depoilt— 3  per  cent.,  tOth  Janaairy,  1883. 
Name  Dayi— March  ISth  and  SSth,  U8t. 
AoeooatDajra— March  18th  and  SOth,  1881. 
Bnainaa  eoomeneea  at  1  to  p.m. 


BoOoiiiat'i  noi.— Though  good  health  la  preferable  to  high  honoar, 
BOW  regardleai  people  often  are  of  the  former— how  eoretoua  of  the 
latter  I  Many  aaSer  their  atrength  to  drain  away  ere  mUurlty  ia 
reaidMd,  throia|fa  Ignorance  of  the  facility  afforded  by  these  incompar- 
able Pina  of  oneoUng  the  Urat  untoward  aymptoma  of  derangement, 
and  reinstating  order  without  interfering  In  the  least  with  their 
plessore  or  pursuits.  To  the  young  especiidly  it  is  hnportant  to  main- 
tain the  highest  digestire  efficiency,  without  which  the  growth  is 
stunted,  the  muscles  beoome  lax,  the  frame  feeble,  and  the  mind  rioth- 
tuL  The  remoral  of  indlgeatlon  by  theaii  Pilla  la  ao  ea<y  that  none  aare 
the  meat  tbonghtleaa  would  permit  It  to  sap  the  apringi  of  life. 


BIRTHS,  MARRIAGES,  AND  DEATHS. 

BIHTH8. 
JOYCE— February  28,  at  Great  Oharloi-street,  the  wife  of  John  Joyoe, 

Ssq.,  barrlater-at-law,  of  a'son.' 
LE  POEH  TRENCH— February  38,  at  Hatch-street.  Dublin,  the  wife 

of  P.  N.  Le  Foer  Trench.  Esq.,  banlstsr-at-law,  of  a  son. 
HARTIN— February  21.  at  The  Mall,  Ramelton,  the  wife  of  William 

Uartln,  Eaq.,  SeaalonU  Crown  Solicitor,  of  a  aon. 

MARRIAGES. 
PURVIS  and  TKTMBLE— Deaember8,at8t.Mary'aCharch.Pamen, 
Auckland,    Frederick   Arthur   Furrla,    Esq.,   barrlster-at-law,    of 
Taiinnga  and  Katlkatl,  New  Zealand,  to  EUrabeth,  third  daughter 
0(  WiUlaia  TrimpU,  Eaq.,  late  of  Belfast,  Ireland. 

DEATHS. 
WAUCBOB— January  14,  at  Buenoa  Ayrea,  South  America,  Daniel, 
aon  of  the  lata  Samuel  Wanchob,  and  graodaon  of  the  lata  WUliam 
Hamilton  Boe,  Eaqf .,  both  aolidtora  of  thja  city. 

FONBRAL    REQUISITES   OK    EVERT 
DESCEIPTIOK. 

49,     WALLER,     50, 

pENZn>LE-STREET. S|» 

INSURANCES; 

T  QNDOl?    GUARANTEE     AND    ACCIDENT 

JU  CO..  LIMltED. ' 

secdritt;  *o. 
seceivers  in  chancery. 

The  Bonda  of  thla  Company  are  now  accepted  aa  Security  for 
ReoeiTcra  in  Chancery,  aa  prorided  by  the  Rulee  under  the  new 
Judicature  Act.    ^or  pai-ticulara  apply  to  the  Manager— 

Z9,  OAME-^TRKET,  DUBLIN.  959 

THE   EDINBURGH   LIFE    ASSURANCE 
COMPANY, 
EaTABUSHED  1821 

(Being  the  oldeat  Ufa  Office  but  one  In  Scotland). 
Aasurancea  In  foroa  at  81st  Ifkroh,  1881,         ..  ..        £6,000,000 

Income  at  that  date,  ..  ..  ..  ..  £M8,I4« 

Aocumnlatad  Funds  over,      ^  ••  ..  -        £l,72t,841 


N, 


Propoaals  completed  before  Slit  March  next  irill  rank  <0r  Fotir 
Tean'  Bpnus  at  the  next  dlTialon. 

The  New  Terminable  Premium  Plan  at  whole  Life  Rates  Is  explained 
n  a  8pe<dal  Froapeotua,  which  can  be  liad  on  application  to— 
WILUAU  B.  UARf  IN,  Ilea.  Secretary, 

31  tS,  Upper  Sackrllle-atreet,  Dublin. 

PUBLIC!  NOTICES; 

STOKES  BROTHERS, 

PUBLIC  ACCOUNTA/TTa  AlTD  AUDITORS, 
LONDON   AND    LANCASHIRE    INSURANCE   CHAMBERS, 
22,    WESTMORELAND-STREET, 

DUBLIN.  v» 

PETERSON  &  SON, 

PUBUO  ACCOUNTAltTB  AUD  AUDITORS. 

LirXBPOOL  AND  LOHDOH  CBAICBKKS, 

1,    rOSTBR'PLACE,    C  O  LLEOE -ORIBM, 

DUBLIN.  81$ 

PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

nROWLEY,     HUMPHRIES     &     CO., 

\J  78,  DAUE-8TKEET,  DUBLIN  (pppoalto  Monatar  Bank), 
are  engaged  in  all  Matters  of  Accounts  In  Chancery,  Bankruptcy, 
Partnership  Aooounta,  Ac.,  too.  160 

LITERARY  and  General  Sale  Rooms,  No.  8,  D'OUer- 
street,  the  only  Bale  Rooms  in  Ireland  wherein  the  Frapiietor 
hsaa  practical  knowledge  of  the  Book  Department 
J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Aaalatant  for  K  yean 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  Invites  the  attention  of  SoUdton,  Ezeentoia,  Tmiteea, 
Assignees,  or  others  Intereeted  in  the  diapoaal  of  Llbrariea,  Artistle 
ESeeta,  Household  Furniture,  Ac,  to  the  uneiiuaUed  faelllUea  that  ha 
poaaaaaes  for  realising  the  full  value  of  all  property  entrnated  to  Ma 
care.  Law  LIbrariea  receive  the  special  attention  that  produced  such 
satisfactory  results  in  the  sales  of  the  libraries  of  Baron  Greene,  Baroo 
Pigott,  Judge  RaddliTe,  Sergeant  Armstrong,  and  many  others. 
Valuationa  made  for  Probate  or  other  porpoeea  on  modOTate  terms. 

WANTED—Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zino,  Tailors'  Cuttings,  Printing  Shavings.  A  quantity 
of  Newapapera  and  Brown  Lapping  Paper  always  in  stock,  sold  by  the 
poondorcwt.,at7,Brluln-lana.  Addreas— PATRICK  HANEATTY, 
18,  FuBBS's-Lm.  978 
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PBESnUPXIONS   OF   LIFE,    DEATH,   AND 
BURVTVORSHIP.-L 

Thi  snbject  on  which  we  propose  here  to  touch  (in 
reference  to  which  the  latest  decision  is  that  of  the 
Land  Commission  in  GiU  y.  Manly,  reported  in  our 
current  issue),  is  one  that  has  given  rise  to  problems 
of  the  greatest  intricacy,  and  cases  of  peculiar  and 
even  romantic  interest,  while  the  divergencies  of  the 
law  of  different  countries  cannot  fail  to  attract  the 
earnest  attention  of  the  comparative  jurist.  Some- 
thing, too,  may  be  found  to  say  upon  it  that  has 
not  been  already  stated  in  the  elaborate  note  to  Nepecn 
y.  Doe  in  Smith's  Leading  Cases ;  and  at  all  events,  we 
do  not  propose  to  travel  over  the  ground  there  occupied, 
but  by  reference  to  what  is  there  said  (to  which  we  do 
not  intend  to  advert)  the  reader  may  supply  any  defi- 
ciencies in  our  own  treatment,  which  in  some  respects 
we  advertently  confine  within  a  more  limited  scope, 
dealing  chiefly  with  the  most  recent  cases  or  with 
matters  not  elsewhere  accessibly  noted. 

As  regards  presumptions  in  favour  of  the  continuance 
of  life,  It  was  said  of  old  by  Stair,  treating  of  the 
Scottish  law,  "  Life  is  presumed.  This  some  do  extend 
to  an  hundred  years  of  age,  but  others  only  to  fourscore, 
which  is  confirmed  by  that  of  the  Psalmist,  that  the 
age  of  man  is  threescore  ten  unless  by  strength  of 
nature  he  come  to  fourscore.  Hence  it  is  that  heirs 
cannot  be  served  upon  presumption  of  the  death  of 
their  preflecessor  unless  witnesses  or  fame  concur,  and 
hence  also  women  may  not  marry  in  their  husband's 
absence  till  that  age."  But,  in  1871,  we  find  Lord 
Deas  thus  referring  to  this  theory :  "  The  law  un- 
doubtedly holds  that  there  is  a  presumption  in  favour 
of  life,  even  although  it  is  proved  that  a  party  has  gone 
to  a  distant  region  and  has  not  been  heard  or  for 
a  considerable  period  of  years.  This  presumption 
admittedly  ceases  entirely  at  the  end  or  a  hundred 
years  from  the  date  of  his  birth.  But  there  is  no  rule 
requiring  that  the  hundred  years  shall  actually  have 
elapsed  before  it  shall  be  inferred  from  facts  and 
drcumstancea  that  the  party  is  dead.  The  presumption 
of  life  is  strong^  or  weaKer  during  that  century  as 
more  or  less  of  the  period  has  elapsed,  and  according  as 
more  or  less  time  has  elapsed  since  the  party  was  heard 
of."  Subsequent  decisions  introduced  perhaps  some- 
what more  relaxation,  though  still  the  Scottish  judges 
were  especially  cautious  in  this  matter :  see  Stewart's 
TrtuUa  T.  Stewart,  2  R.  488 ;  M'Lay  t.  Borland,  3  R. 
1124;  bat,  now  it  is  regulated  by  a  special  Act  of 
ParHament :  44  &  45  Vict,  c.  47.  In  England,  too, 
it  was  once  considered  that  there  was  a  presumption 
that  a  person  continnes  alive  until  the  contrary  be 
shown:  Wikon  v.  Hodge,  2  East,  313.  But  in  He 
Phene's  Trusts  (L.  R.  5  Ch.  150)  the  question  whether 
there  was  any  presumption  of  law  that  a  person 
continued  to  live,  arising  upon  proof  of  prior  existence, 
was  very  fully  discussed,  and  it  was  held  that,  whether 
in  civil  or  criminal  cases,  the  law  makes  no  such 
presumption ;  and  so,  in  R.  t.  Lamley  (L.  R.  1  O.  C. 
K.  196)  it  was  held  that  there  was  no  presumption 
ather  way.  This  question  was  discussed  in  the 
American  case  of  Montgomery  y.  Sevang  (1  Sawyer,  C. 
C.  R.  666),  where  Field,  J.,  after  examining  the 
English  cases,  said :  "  But  the  law  as  thus  declued  in 


England  is  different  from  the  law  which  obtains  in  this 
country,  so  far  as  it  relates  to  the  presumption  of  the 
continuance  of  life.  Here,  as  in  England,  the  law 
presumes  that  a  person  who  has  not  been  heard  of  for 
seven  years  is  dead ;  but  here  the  law,  differing  in  this 
respect  from  the  law  of  England,  presumes  that  » 
party  once  shown  to  be  alive  continues  alive  until  his 
death  is  proved,  or  the  rule  of  law  applies  by  which 
death  is  presumed  to  have  occurred — that  is,  at  the  end 
of  seven  years.  And  the  presumption  of  life  is  received 
in  the  absence  of  any  countervailing  testimony  as 
conclusive  of  the  fact,  establishing  it  for  the  purpose  of 
determining  the  rights  of  parties  as  fully  as  the  most 
positive  proof.  The  only  exception  to  the  operation  of 
this  presumption  is  when  it  conflicts  with  the  presnmp> 
tion  of  innocence,  in  which  case  the  latter  prevails." 
The  principle  last  mentioned  was  approved  in  another 
American  case  decided  last  August :  People  y.  Feilen, 
8  Pacific  Coast  L.  J.  163,  and  is  sustained  by  the 
English  case  of  R.  y.  Twyning,  2  B.  &  Aid.  385 ;  and 
see  A.  T.  Lumley,  ubi  tupra.  The  recent  case  of  R.  y. 
WUlxhire  (6  Q.  B.  D.  366,  44  L.  T.  N.  S.  222)  is,  also,  an 
authority  that  those  conflicting  presumptions  neutralise 
each  other,  and  that  in  sueh  case  the  question  should 
be  left  to  the  jury  as  a  naked  matter  of^  fact  (and  to, 
see  Bishop  on  Stat.  Crimes,  s.  61 1)  ;  but,  there  we  find 
some  expressions  of  Coleridge,  CJ.,  in  favour  of  holding 
that  from  proof  of  the  existence  of  life  its  continuance 
may  be  presumed.  La  that  case  it  appeared  that  in 
1864  W.  married  A.  In  1868  he  was  convicted  of 
bigamy  for  marrying  B.,  A.  being  then  alive.  In  1879 
he  married  C,  and  in  1880,  C.  b^ng  then  alive,  he 
married  D.  On  a  charge  of  bigamy  against  this  much- 
married  man,  for  marrying  D.,  C.  being  then  alive, 
whereupon  he  set  up  the  defence  that  A.  was  alive 
when  he  married  C,  it  was  held  that  the  question 
should  have  been  left  to  the  jury  whether  A.  was  not 
alive  when  he  married  C,  as,  If  so,  the  marriage  with 
C.  would  be  invalid.  The  prisoner  had  set  up  a  life  in 
1868,  which,  said  the  learned  judge,  "must  be  pre- 
sumed to  be  continuing  in  1879,  no  evidence  of  any 
kind  being  given,  but  it  being  shown  simply  that  the 
woman  was  alive  in  1868.  .  .  The  prisoner  was  not 
bound  to  do  more  than  set  up  the  life  in  1868,  which 
would  be  presumed  to  continue,  and  it  was  then  for 
the  prosecution  to  show  by  evidence  that  that  pre- 
sumption was  rebutted."  And  see  lie  Corbinhley's  Tnals 
(14  Ch.  D.  846,  49  L.  J.  Ch.  266),  holding  that,  where 
a  cestui  que  trust,  who  takes  a  vested  interest  under  a 
settlement,  has  not  been  heard  of  sinfte  a  period  prior 
to  the  date  of  the  settlement,  the  presumption  is  that 
he  was  alive  at  that  date.  Nor  can  we  quarrel  with 
Mr.  Litton's  judgment  iu  Gill  v.  Manly  (16  Ir.  L.  T. 
Rep.  57),  when  in  reference  to  the  alleged  death  of  a 
txstui  que  vie  who,  if  alive,  would  be  only  about  sixty 
years  of  age,  he  considered  it  quite  within  the  proba* 
bilities  of  human  existence  that  the  person  in  question 
might  still  be  alive  and  well,  and  that  there  should  be 
stronger  evidence  of  his  death  than  the  mere  fact  of  his 
absence  from  the  country  without  being  heard  of :  cf. 
In  re  Webb's  Estate,  Ir.  R.  5  Eq.  235.  In  the  Scottish 
case  of  Master  and  Seamen  of  Dundee  v.  Cockerill  (8  M. 
278)  a  seaman  turned  up  after  an  absence  of  sixteen 
years,  and  had  the  pleasure  of  being  ordered  to  refund 
considerable  payments  which   had   been   made  by  a 
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charitable  society  to  his  wife  qua  widow ;  and  it  is  not 
long  since  our  pages  were  occupied  with  a  romantic 
case  in  which  administration  on  the  estate  of  a  living 
person  had  been  granted :  15  Ir.  L.  T.  20 ;  the  law  on 
wiiich  subject  has  been  ably  treated  in  a  recent  number 
of  the  American  Law  Review  (Vol.  I.,  N.  S.  337) ;  and 
not  without  reason  is  it  held  that  a  grant  of  adminis- 
tration is  not  sufficient  proof  of  death :  Re  Beamish,  9 
W.  R.  475 ;  Wms.  Ex'rs.  In  Ommaney  v.  StilxoeU,  23 
Beav.  328,  it  was  held  to  have  been  shown  that  a 
person  who  saiied  with  Sir  John  Franklin  in  1845  was 
alive  in  1850;  and  in  1858  the  Franklin  expedition 
gave  rise  to  another  carious  case,  in  Scotland,  on  the 
subject  of  the  presumption  of  Kfe,  Fairkolme  v.  Fair- 
holme's  Trustees  (20  D.  813),  where  the  Lord  Justice- 
Clerk  observed :  "  There  have  been  at  different  times 
cases  of  very  great  interest  as  to  the  fate  of  persons 
who  have  gone  on  foreign  expeditious,  and  great  diffi- 
culties have  arisen  in  regard  to  the  evidence  of  death ; 
but  this  case  possesses  a  most  peculiar  interest.  It  is 
impossible  for  us  not  to  &el  that  it  has  this  character 
to  an  extent  which  no  other  case  on  record  possesses, 
and  it  is  curious  that  the  best  and  most  authentic,  and 
indeed  the  only  connected  evidence  as  to  the  fate  of 
the  Franklin  expedition  is  that  which  is  afforded  by 
the  proof  in  this  case,  which  would  form,  if  published, 
a  most  deeply  interesting  pamphlet."  It  was  there  held 
that  the  survivors  of  that  expedition  had  perished  in  or 
about  the  spring  of  1850 ;  while  in  Omjnaney't  case  it 
had  been  held  that  one  of  them  was  still  alive  then. 
But,  as  we  have  no  ambition  to  write  a  deeply  interest- 
ing pamphlet,  we  shall  pass  on  to  the  next  branch  of 
our  subject. 


THE  BALLOT  ACTS. 

The  modifleatioDB  wheh  the  Oovernment  proposes  to 
make  in  the  Ballot  Aots  in  renderini;  them  permanent 
ate  set  forth  in  Sir  Charles  dike's  Bill,  which  was 
issaed  on  Wednesday.  This  measure  is  for  the  most 
part  the  same  as  last  year's,  tibe  alterations  beini;  bat 
few.  One  of  the  matters  dealt  with  is  the  extension  at 
the  hoars  of  polling.  The  local  authority,  wbiob  can 
divide  a  borough  into  polling  diatrtots,  is  empowered  to 
direct  that  at  Parliamentary  elections  there  the  poll 
shall  be  kept  open  until  8  in  the  evening.  And  if  after 
aome  experience  the  prolongation  of  the  hoars  appears 
to  be  inexpedient,  aathority  is  similarly  given  to  revoke 
the  direotion.  An  appeal,  however,  is  allowed  from  the 
local  anthority  to  the  Privy  CoanoiL  Votes  are  often 
lost  throogh  the  **  direottons  "  given  in  the  Ballot  Act 
Of  1873  for  the  gnidanoe  of  voters  not  being  explicitly 
followed.  Aooordingly,  the  Bill  provides  that  a  ballot 
paper  shall  not  he  invalidated  by  a  departare  from  the 
direotions,  where  the  retarning  officer  is  sa'iafted  that 
it  does  not  enable  the  vote  to  to  identified,  and  was  not 
intended  to  have  that  effect,  and  that  the  paper  shows 
tor  whom  the  vote  was  intended.  After  a  ballot  paper 
has  been  marked,  any  display  of  it,  so  as  to  make 
known  the  candidate  voted  for,  is  to  invalidate  it  in 
case  of  a  petition,  and  to  render  the  eleotor  liable  to  a 
fine  of  £6.  Trifling  informalities  in  a  nomination 
paper  are  made  curable  by  amending  it  under  oertaia 
restrictions.  Soma  change,  also,  is  made  in  the  mode 
of  proeednre  at  the  oonating  of  the  votes.  One  of  the 
Dew  ptovisioDa  of  this  year's  Bill  is  that  the  ballot 
papetB  ehall  be  of  anoh  material  and  colour  and  ao 
printed  as  to  seonre  both  secrecy  and  the  obaervanoe  of 
the  Ballot  Aots  with  respect  to  the  ascertaining  by  an 
election  Court  of  the  votes  given  by  any  person.  More- 
over, the  returning  officer  is  required  to  send  to  the 
Secretary  of  State  a  tabular  form  showiog  the  nnmbera 
of  (1)  the  ballot  papers  rejected  for  various  reasons; 
(3)  the  voters  on  the  register;  (8)  the  ballot  papers 
delivered ;  (4)  the  papers  taken  ont  of  the  boxes ;  (6) 
the  eonnterfeit  papers  taken  ont ;  (6)  the  votes  counted ; 
and  (7)  the  votes  marked  by  the  presiding  officers.    A 


provision  with  regard  to  polling  stations  is  that  in  every 
county  or  borough  there  must  be  at  least  one  polling 
station  for  every  600  electors.  An  Act  of  1817  require* 
all  soldiers,  within  two  miles  of  the  plaoe,  where  a 
nomination  or  election  of  a  member  of  Parliament 
is  being  taken  or  a  poll  declared,  to  be  confined 
tbroagbout  the  day  to  their  barracks  or  qnarters.  It 
is  proposed  to  repeal  so  much  of  this  Act  as  relates 
to  the  day  of  nomination.  Sir  Charles  Dilke's  measure 
coDtaioa  several  special  provisioos  with  regard  to  its 
application  to  Scotland  and  Ireland. 


TOWN-PARKS. 


In  the  Honse  ol  Commons,  on  the  Srd  instaBt, 

Mr.  O'CoNNOB  FowsB  asked  the  Attorney-Cieneral  for 
Ireland  whether  be  would  inform  the  House  on  what 
principle  certain  lands  were  held  to  be  town-parka 
under  the  Land  Law  Act,  thereby  exdndingtbe  tenants 
of  those  lands  from  the  benefits  of  that  measure ; 
whether  it  was  possible  in  defining  a  town-park  to 
determine  what  was  a  town ;  whether  lands  adjacent 
to  villages  or  small  places  having  no  town  Board  or 
other  local  public  aathority,  and  with  a  population  of 
leas  than  8,000  persons  ought  to  be  included  in  the 
category  of  town-parks  ;  and  whether  the  Oovemment 
intended  to  propose  any  amendment  of  the  Land  Law 
Act  for  the  purpose  of  removing  the  unoertainty  ia 
wbioh  the  law  in  respect  of  this  matter  was  involved. 

The  AnoBNaY-GBiniBAi.  for  Ireland.— In  reply  to  th« 
first  inquiry  in  this  question,  fonr  oonditiona  most  ba 
fulfilled  in  order  that  a  holding  should  be  a  tows-park 
within  the  second  sub-seotion  of  the  58th  seotioa  of  the 
Land  Act  of  1881:— (1)  It  must  be  what  is  ordinarily 
termed  a  town-park.  (2)  It  must  adjoin  or  be  near  a 
city  or  town.  (3)  It  must  bear  an  increased  value  aa 
accommodation  land  above  its  ordinary  letting  value  it 
ooonpied  as  a  farm.  (4)  It  must  be  occupied  by  a 
person  residing  in  the  city  or  town  or  its  suburbs  for 
the  aooommodation  of  his  residence  there.  In  reply  to 
the  second  inquiry,  what  constitutes  a  town  within  tha 
Act  is  a  oircumstanoe  to  be  detenmined  by  the  faota  of 
eaeh  case,  and  I  doubt  whether  a  hard-and-fast  defloi- 
tion  woold  nob  be  open  to  considerable  difficulty.  Id 
replj  to  the  third  inqairy,  if  the  town  is  under  ooounia- 
sioaers  or  other  municipal  body,  there  is  no  difficoltf 
iu  conoloding  that  it  is  a  town  within  the  Aot,  but 
calling  a  place  a  town  will  not  make  it  a  town ;  and,  as 
a  general  role,  I  should  say  that  holdings  adjoining  oc 
near  villages  or  small  places  are  not  town-parks  within 
the  Aot.  As  a  matter  of  opinion  naerely,  I  should  doabl 
the  prudence  of  a  statutory  definition  that  no  place  ia 
a  town  if  its  population  does  not  exoesd  3,999,  which  is, 
I  take  it,  the  giat  of  this  inqairy.  As  to  the  last 
inquiry,  it  is  a  matter  of  policy,  and  should  be  addressed, 
to  the  Prime  Itlinister,  but  so  far  as  I  have  seen,  tha 
Aot  is  working  smoothly  in  this  respect.  The  small 
holdings  adjoining  the  City  of  Limerick,  some  of  which 
are  within  the  borough  boandary,  were  held  not  to  be 
town-parka,  because  they  did  not  answer  the  whole  four 
conditions  I  have  mentioned  ;  and  in  another  place  the 
attempt  to  turn  a  village  into  a  town  by  getting  np  a 
market  or  fair,  so  as  to  call  the  adjoining  holdings  town- 
parks  and  esolnde  them  from  the  Act,  was  lejaoted  by 
the  Sab-Commissioners,  who  held  that  by  saoh  ooor- 
trivanoe  the  place  did  not  become  a  town  oc  tha 
holdings  town-parks. 


SERVICE  OUT  OP  THE  JURISDICTION. 

The  practice  in  obtaining  leave  for  tha  aervioa  ol 
writs  ont  of  the  jurisdiction  has  been  the  sabjeot  of 
difference  of  opinion  on  the  bench ;  the  Ghanoeiy 
practice  differed  from  that  at  common  law ;  the  Judi- 
cature Bales  appl^ng  both  to  Chancery  and  common 
law  cannot  be  said  to  be  very  clearly  drafted;  and 
eonsiderable  dissatisfaetion  has  recently  been  eapreesed 
In  Scotland  at  the  working  of  the  rules  in  reference  t* 
persona  residing  in  that  country.    The  oaas  at  Fouler  r. 
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BarMme,  daoided  by  ttM  Ooort  o(  Appeal,  and  reported 

io  the  Fabroary  nomber  of  the  Lau  Journal  Report*, 
tbrows  mooh  liffht  on  the  sabjaot,  and  demands  attentive 
leading.  The  writ  In  the  aotlon  claimed  £.S,000 
damages  for  miarepreaentation,  in  reepeet  of  a  Welsh 
ooal  mine,  by  the  detendaat,  joiatlj  with  two  others 
who  were  aned  in  a  separate  aotion.  Leave  to  serve  the 
writ  In  BooUand  was  given  on  the  strsngl^  of  an 
affidavit  of  the  plaintiff  to  the  effeet  that  he  was 
ladoeed  to  bay  a  share  io  the  mine  by  the  misrepMsen- 
tation  of  the  defendant  and  the  two  othem,  and  Miat  all 
the  negotiations  in  respeot  of  the  mine  took  plaee  in 
liondoD.  The  defendant  entered  what  is  described  as 
**  a  oonditional  appearance,"  and  applied  to  have  the 
order  for  aarvioe  rescinded,  maUog  an  affidavit  that  he 
xeoeived  none  of  the  plaintiff's  money,  that  he  had  no 
negotiations  with  him,  and  that  he  did  not  see  him  in 
London  at  the  time  of  the  sale.  The  plaintiff  filed  an 
affidavit  in  reply  not  denying  the  defeodaQt's  allegations 
bat  soggesting  that  the  other  two  persona  were  the 
defendant's  agents.  It  was  not  ooutended  tliat,  if 
the  defendant's  affidavit  was  admissible,  the  order  for 
•ervioe  ooald  stand ;  on  the  other  hand,  it  was  not  clear 
that,  if  standing  alone,  the  plaintiff's  affidavit  wonld 
not  be  saffioient.  Lord  Justice  Baggallay,  notwith- 
standing the  very  grrat  vagaeness  and  oironity  of  its 
terms,  expressed  the  opinion  that  it  woald  be  saffioient. 
Upon  the  motion  to  rescind  the  order  made  before  Mr. 
Jastioe  Cbitty,  it  was  not  contended  that  the  affidavit 
of  the  defendant  ooald  be  read,  the  case  of  The  Oreat 
Auttmlieai  Oold  Mining  Company  v.  Ifartm,  46  Law  J. 
Bep.  Obane.  889,  being  considered— very  insaffioiently, 
••  we  tbinh — oondasive  on  that  point.  'The  defendant's 
affidavit  was,  however,  tendered  in  the  Ooart  of  Appeal, 
■nd  the  point  was  taken  that  nuder  Order  XI.,  Bale 
8,  it  was  necessary  that  the  plaintiff's  affidavit  sfaoald 
state  whether  the  defendant  was  a  British  sobject,  and 
pledge  itself  to  the  ezintenoe  of  a  cause  of  action  within 
the  jarisdiotion.  The  Oonrt  of  Appeal  overrated  these 
minor  points ;  bat  on  the  main  qoestion  held  that  the 
defendant's  affidavit  ooald  be  read,  and,  therefore, 
rescinded  the  order. 

The  difflcaltles  nnder  Order  XI.,  Bole  8,  arise  from 
the  defective  drafting  of  that  rale.  The  Master  of  the 
BoUs,  although  admitting  his  personal  responsibility  in 
the  matter,  is  constrained  to  confess  that  **  Bale  8  is 
not  80  earefally  framed  as  it  might  be."  It  says; 
"  Bvwy  application  for  an  ordOT  for  leave  to  serve  snoh 
writ  or  notice  on  a  defendant  ont  of  the  jorisdiction 
•ball  be  supported  by  evidence  by  affidavit  or  otherwise, 
ebowing  in  what  place  or  country  such  defendant  is  or 
probably  may  be  found,  and  whether  such  defendant 
Is  a  British  subject  or  nqt,  and  the  grounds  upon  which 
tbe  application  is  made."  The  country  in  whioh  the 
defandaet  is  ezpected  to  be  found  is  material  to  every 
application  for  service  oat  of  the  jurisdiction,  because 
the  time  allowed  for  appearance  mast  be  regulated 
aoeordiog  to  the  defendant's  distance  from  England. 
But  whether  the  defendant  is,  or  is  not,  a  British 
■object,  is  only  material  where  service  is  proposed 
out  of  the  Queen's  dominions.  Within  the  Qaean's 
domioions  the  Queen's  writ  runs  whether  to  a  subject 
or  a  foreigner;  but,  outside  the  Queen's  dominions, 
although  a  subject  would  be  served  with  a  writ,  a 
Joreigner  would  only  be  served  with  a  notice  of  a  writ, 
in  Older  to  avoid  an  affront  to  the  ooantry  in  whioh  he 
ii.  The  bad  drafting  of  the  rale  might  give  rise  to  the 
question  whether  a  foreigner  in  Scotland  ought  not  to 
be  served  with  a  notioe,  instead  of  a  writ;  but  the 
preaent  ease  allays  any  daubta  on  that  subject.  A 
foreigner  In  Scotland  will  be  served  with  the  writ  in 
the  same  way  as  a  Scotchman.  With  regard  to  the 
farm  of  the  affidavit,  it  is  now  held  by  the  Oourt  of 
Appeal  that  matters  immateral  to  the  application  need 
not  be  iasertsd,  althoogb  Bule  S  requires  their  insertion. 
In  faet,  the  terms  of  Rale  S  requiring  a  statement  of 
ttm  natioDatity  of  ^e  defendant  are  not  Imperative  in 
the  ease  of  a  foreigner  within  the  Qaeen'a  dominions  or 
a  subject  abroad.  With  regard  to  the  more  general 
fasstion  whether  the  defendant  on  appearing  may  move 


on  affidavits  to  rescind  the  order  allowing  service 
abroad,  the  defendant  seems  to  haie  been  too  diffldeot. 
The  Oreat  AuMralian  Mining  Company  v.  Martin,  on 
examination,  will  be  found  not  to  decide  that  an 
affidavit  by  the  defendant  is  not  admissible.  Lord 
Jastioe  Baagallay,  indeed,  seems  to  have  been  o( 
opinion  that  the  plaintiff  in '  his  affidavit  was  not 
boand  by  the  words  of  the  rale — ''  the  grounds  upon 
whioh  the  application  is  made " — to  depose  to  facts 
showing  a  cause  of  aotion  within  the  jurisdicion  ;  bat 
he  was  overruled  by  Lords  Jastloes  James  and  Bram- 
well.  The  defendant's  affidavit  was,  ia  faot,  admitted 
and  considered,  although  the  plaintiff's  affidavit  in 
reply  was  eventually  held  to  show  saffioient  ground 
for  the  service  of  the  writ.  Moreover,  in  Potey  r. 
MaiUardet,  33  Law  J.  Bep.  Cbanc.  335,  Lord  Westbury 
decided  that,  aooording  to  the  old  Chancery  practice, 
snob  an  affidavit  was  admissible.  The  course  open  to 
the  defendant  who  is  served  with  a  writ  oat  of  the 
jurisdiction,  and  who  contends  that  no  oanse  of  action 
arose  within  the  jurisdiction,  in  to  appear  and  apply  to 
rescind  the  order  for  service.  The  cane  refers  tu  a  con* 
ditional  appearance ;  bat  no  such  modified  appearance 
is,  we  believe,  to  be  found  in  the  rules.  Whether,  in  case 
of  conflict  between  the  affidavits  of  the  plaintiff  and  th4 
defendant,  the  judge  will  decide  as  beat  he  can,  is  a  qoes* 
tion  of  some  difficulty.  At  the  time  when  The  Oreat 
Awtralian  Oold  Mining  Company  v.  Martin  was  decided, 
the  jadges  seemed  inclined  to  allow  the  action  to  proceed 
whea  the  affidavits  were  conflicting  Already,  however, 
a  obanse  in  the  view  taken  is  apparent  The  Master 
of  the  Bolls,  in  the  case  before  us,  says  that  "  it  is  not 
the  proper  time  to  try  the  merits  of  the  aotion  ;  it  is  the 

St>per  time  to  try  whether  the  action  shall  be  heard  in 
nglaud."  But  Lord  Justice  Baggallay  says  that  "  the 
affidavit  of  the  defendant  distinctly  shows  that  there 
was  no  jurisdiction  to  make  the  original  order ;  "  and 
Lord  Justice  Lush  says  that  "  the  defendant  has  clearly 
shown  that  a  cause  of  action,  so  far  as  he  is  concerned, 
did  not  occur  within  the  jarisdiction."  When  a  defend- 
ant is  not  so  fortunate,  and  can  only  deny  the  plaintiff's 
allegations,  it  ia  not  at  all  clear  that  the  judges  will  try 
the  preliminary  question  on  affidavits,  or  huw  they  can 
satisfactorily  do  so.  Even  if  the  plaintiff  does  not  show 
a  caase  of  action  within  the  jarisdiction  on  bis  state- 
ment of  olaim,  the  detendaat  cannot  demur,  as  was  held 
in  Pretton  v.  Lammt,  46  Law  J.  Bep.  Ezch.  797.  If, 
therefore,  he  cannot  show,  beyond  oontradiotion,  that 
no  cause  of  action  arose  in  England,  he  seems  bound  to 
wait  aotil.the  trial,  when  even  if  it  turns  ont  that  there 
was  no  such  cause  of  action,  and  that  he  ooght  not  to 
have  been  sued  in  England  at  all,  he  will  find  jodgment 
go  against  him. 

With  reeard  to  the  qoestion  between  the  Courts  on 
this  side  the  Tweed  and  on  the  other,  the  Master  of 
the  Bolls  has  another  confession  to  make.  Bale  la  of 
Order  XI.  was  passed  on  the  complaints  made  across  the 
border  that  Scotchmen  were  unjustly  sued  iu  English 
Courts.  But  it  only  applies  to  actions  of  contract.  Ths 
Master  of  the  Bolls  explains  that  the  complaint  wai 
only  made  in  reference  to  anch  actions ;  but  there  is  no 
reason  whatever  in  principle  why  the  rule  should  be  so 
oon&ned.  The  general  question  whether  Sootchmeo 
ought  to  be  liable  to  be  served  in  Bootland  with  English 
wnts  is  a  question  of  reciprocity.  At  present,  an  Eng- 
Kshman  having  property  in  Scotland,  however  small,  by 
a  sort  of  process  of  foreign  attachment  is  liable  to  be 
sued  in  the  Scotch  Courts.  No  writ  need  be  served, 
and  the  Engliahman  perhaps  hears  nothing  of  the 
proceeding  until  he  finds  the  judgment  registered  in 
England,  and  execution  issued  upon  it.  The  Scotch  law 
on  the  sabject  is  based  on  the  aocident  of  the  English- 
man having  property  across  the  border,  while  ths 
English  law  is  based  on  a  principle  which  is  perfectly 
fair  for  both.  The  place  where  the  cause  of  action 
arises  is  the  only  just  test  If  an  Englishman  goes  to 
reside  in  Edinburgh  and  mns  into  debt,  it  is  hard-on 
his  Scotch  creditors  if  they  are  bound  to  sue  in  England, 
whither  their  debtor  may  have  removed  himself. 
Englishmen  would  not  object  to  an  Act  of  Parliaueot 
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pasBed  tor  Eoglaad  and  Soorland,  and  applying  the  test 
of  the  place  where  the  cause  of  aotioo  arose  to  the 
juriediolion  of  the  Cuarta  of  both  ooautries.  ProvUioD 
might    be    made,    at  the  sime   lime,  for   tryiog   the 

?[aealioQ,   if  disputed,   by   meaua   of  au   issue,   before 
urther  expeuse  is  iacarred. — Law  Journal. 


00N6FIR&CT. 


The  law  of  oonspiraoy  has  received  its  most  reeeot 
defioition  in  the  judgment  of  Lord  Justice  Brett,  in 
£eg.  V.  AtpiwM  (L.  Rep.  2  Q.  B.  Div.  69) -viz.,  "An 
agreement  to  accomplish  an  end  forbidden  by  law, 
thoagb  by  means  which  would  be  harmless  if  used  to 
accomplish  an  unforbidden  end,  is  a  criminal  conspiracy. 
Aa  agreement  to  accomplish,  by  means  which  are  if 
doue  by  themselves  forbidden  by  law,  an  end  which  is 
harmless  if  accomplished  by  nuforbidden  means,  is  a 
criminal  conspiracy.  An  agreement  made  with  a 
frandnlent  or  wicked  mind  to  do  that  which,  if  done, 
would  give  to  the  prosecutor  a  right  of  suit  founded  oa 
fraud,  or  on  violeaoe  exercised  on  or  towards  him,  is  a 
crimiual  conspiracy."  Now  it  is  not  an  offence  to 
obtain  by  false  pretences  any  chattel  which  is  not  the 
snbject  of  larceny  at  common  law ;  thus :  A  dog  not 
being  the  subject  of  larceny  at  common  law  it  was 
decided  in  Reg.  v.  Robinvm  (Bell  C.  O.  34)  that  an  indict- 
ment obargiiig  the  prisoner  with  obtaining  two  pointers, 
worth  £5  each,  by  false  pretences,  conld  not  be  sus- 
tained, as  a  dog  was  not  a  olialtel  within  the  meaning  of 
the  Act. 

A  conspiracy  to  obtain  a  dog  by  false  pretences  is, 
however,  undoubtedly  an  indictable  offence,  but  a 
question  arose  at  the  Middlesex  Sessions  on  Wednesday, 
the  15th  ult.,  before  Mr.  Prentice,  Q.O.,  whether  it 
was  a  oonspiraoy  which  a  oonrt  of  quarter  sessions  had 
jnrisdiclion  to  try.  By  5  A  6  Vict.,  o.  88,  it  is  enacted 
that,  after  the  passing  of  that  Act,  neither  the  justices 
of  the  peace  acting  in  and  for  any  ooanty,  riding, 
divisiou,  or  liberty,  nor  the  recorder  of  any  borough, 
shall  at  any  session  of  the  peace  or  any  adjonrnment 
thereof,  try  any  persoi^  or  persons  for  any  treason, 
murder,  or  capital  felony,  &o.,  ot  any  nnlawful  com- 
binations or  conspiracies,  except  conspiracies  and 
combinations  to  commit  any  offenoe  which  such  justices 
or  recorder  respectively  have  or  has  jurisdiction  to  try 
when  committed  by  one  person.  It  was  argued  that 
the  jnrisdiotion  of  quarter  sessions  was  limited  to 
indictable  offences,  and  that  it  would  be  their  duty  to 
quash  any  Indictment  presented  by  a  grand  jury  which 
disclosed  upon  the  face  of  it  no  offence,  or  an  offence 
punishable  only  on  summary  oonviction,  and  that,  as  it 
was  conceded  that  to  obtain  a  dog  by  false  pretences 
was  not  an  indictable  offenoe,  the  conrt  would  have  no 
jurisdiction  to  try  snch  an  offenoe,  and  that  it  followed 
by  the  expressed  words  of  the  statute  that  they  were 
precluded  from  trying  a  conspiracy  to  commit  that 
offence.  On  the  other  hand,  it  was  contended  that, 
though  it  was  (jnite  true  the  court  would  quash  a  count 
in  an  indictment  alleging  an  obtaining  of  a  dog  by  false 
pretences,  they  would  do  so  not  by  reason  of  any  want 
of  jnrisdiotion,  but  because  it  disclosed  no  offenoe  in 
law,  and  that  it  was  therefore  an  apparent  fallacy  to 
argue  they  had  no  jurisdiction  to  try  the  conspiracy, 
Mr.  Prentice  said  he  entertained  great  doubt  on  the 
point,  and  that  he  should  avail  himself  of  the  provisions 
of  4  &  6  Will.  4,  c.  36,  b.  16,  and  remit  the  case  to  the 
Central  Criminal  Court. 

In  the  same  case  counsel  moved  to  quash  two  other 
oonnts  on  the  ground  that  they  were  too  general,  simply 
alleging  a  conspiracy  '<to  cheat  and  defraud"  the 
prosecntor,  and  to  "  injure  and  prejudice  "  him,  without 
going  on  to  allege  the  object  of  the  conspiracy.  Now 
counts  such  as  these,  though  good  after  verdict,  are,  in 
onr  opinion,  clearly  bad,  if  the  objection  be  taken  before 
plea  pleaded.  The  rule  with  regard  to  the  effect  to  be 
given  to  pleadings  after  verdict  is  thus  stated  in  ffeyman 
V.  Seg.  (L.  Rep.  8  Q.  B.  102) :  "  Where  an  averment  is 
imperfectly  stated,  and  the  verdict  on  an  issne  involving 
that  averment  is  found,  if  it  appears  to  the  ooart  after 


verdict  that  the  verdict  eoald  not  have  been  found  oa 
this  issue  without  proof  of  this  averment,  then,  after 
verdict,  the  defective  averment,  which  might  have  been 
had  on  demurrer,  is  cured  by  the  verdict."  The  rule  is 
not  applicable  to  the  case  ot  the  total  omission  of  an 
essential  averment,  and  if  there  be  sach  a  total  omiasion 
the  verdict  is  no  cure. 

Now  a  count  in  an  indictment  for  oonspiraoy  which 
merely  avers  that  the  defendants  conspired  to  *'  cheat" 
the  prosecutor  of  his  goods  or  moneys,  or  "  by  divers 
false  pretenoes  conspired  to  cheat  and  defraud  "  him  of 
his  goods  or  moneys  is  certainly  good,  but  the  objeot  of 
the  conspiracy  must  be  generally  stated.  The  leading 
case  is  Seg.  v.  GiU  (i  B.  &  Aid.  204),  in  which  an 
indictment  was  sustained  wbioh  merely  charged  the 
defendants  with  conspiracy  "  by  divers  false  pretenoes 
and  subtle  means  and  devices  to  obtain  and  to  acquire 
to  themselves  of  and  from  A.  B.  and  C.  D.  divers  large 
sums  of  money,  of  the  respective  moneys  of  the  said 
A.  B.  and  C.  D.,  and  to  cheat  and  defraud  them 
respectively  thereof."  It  seemed  at  flrst  as  if  the  court 
desired  to  distinguish  between  oases  where  the  object  of 
the  conspiracy  was  an  offence  parte  indictable,  and  a 
oonspiraoy  to  commit  an  Act  not  indictable,  and  to  lay 
down  the  rule  that  in  the  former  case  the  means  need 
not  be  set  cat,  but  in  the  latter  class  ot  eases  they  must 
be  :  (see  Reg.  v.  Bien,  1  Ad.  &  El.  327).  In  Reg.  v.  King 
(7  Ad.  ft  £1.  721)  the  principle  thai  it  is  nnnecessary  to 
set  out  the  means  by  which  the  conspiracy  was  to  be 
carried  ont  was  broadly  affirmed  to  be  good  by  several 
judges.  Mr.  Justice  Holroyd  said,  *' The  oonspiraoy  is 
the  offence,  and  it  is  quite  sufficient  to  state  only  the 
aut  of  oonapiring  and  the  object  of  the  conspiracy  in  th« 
indictment." 

lu  the  year  1848  an  indictment  was  sustained  in  the 
Exchequer  Chamber  {Reg.  v.  Sydurf,  11  Q.  B.  246) 
which  merely  averred  that  the  defendants  "  unlawfully, 
fraudulently,  and  deceitfully  did  conspire,  oombiue, 
confederate,  and  agree  together  to  cheat  and  defraud 
A.  B.  of  his  goods  and  chattels."  Chief  Justice  Wilde 
said  :  "  The  case  of  Reg.  v.  Bien  has  been  relied  upon  as 
sapporting  the  objection,  and  as  overrnling  Reg.  v.  OUl, 
from  which  we  think  the  present  case  is  not  distinguish- 
able. But  upon  referring  to  the  judgment  in  Reg.  v. 
Bien,  there  appears  strong  reason  to  doubt  whether  it 
did  not  go  wholly  on  the  one  objection  to  the  special 
ooonts.  Neither  Reg.  v.  Oitt,  nor  any  other  autbonty  at 
all  bearing  on  the  point  was  referred  to  in  the  judgment; 
and  it  appears  distinctly  from  the  recent  case  ot  Reg.  v. 
Oompertz  (9  Ad.  &  £1. 824)  that  Reg.  v.  Biert  has  never 
been  considered  by  the  Court  of  Queen's  Bench  as  over- 
ruling  Reg.  v.  QiU.  We  are  therefore  of  opinion  that 
this  connt  is  good," 

In  Reg.  v.  AtpinaU  the  principle  ot  criminal  pleading 
which  we  have  endeavoured  to  explain  was  again 
formally  decided  to  be  the  true  principle,  and  the 
decision  in  Reg.  v.  Oill  affirmed,  the  case  coming  before 
the  Queen's  Bench  on  a  writ  ot  error. — Law  Timet. 

THE  WORK  OP  THE  LAND  COMMISSION. 

A  Parliamentary  return  of  one  page  shows  that  up 
to  the  24th  of  February  72,408  applications  had  been 
made  to  the  Land  Court  to  fix  fair  rent,  and  2,180 
agreements  to  fix  fair  rents.  The  total  number  of 
judicial  rents  fixed  and  agreed  upon  was  5,386.  The 
applications  to  have  leases  declared  void  amounted  to 
1,424,  but  only  33  have  been  declared  void,  while  188 
applications  have  t>een  dismissed,  and  219  withdrawn  or 
compromised.  704  appeals  with  respect  to  fair  rent 
have  been  lodged,  and  66  appeals  disposed  of,  the  rest 
having  been  reserved  to  await  the  decision  ot  the 
Appeal  Conrt  in  the  case  of  Adami  v.  Dunieath,  16 
Ir.  L.  T.  Rep.  16. 

DEATH  SENTENCES  AND  EXECUTIONS. 
A  Parliamentary  return,  issoed  on  25th  ult.,  shows  that 
in  the  30  years  previons  to  aiid  including  1880,  612  penoos 
were  sentenced  to  death  in  Englaod  and  Wales,  of  whom  279 
were  exrouted,  and  194  sent  into  penal  servitude  for  life. 
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NOTES    OP   CASES. 

HIGH   OOUET   OF   JUSTICE. 

OitAifCBBr  Dtrnton. 

(Before  FiaNAOAN,  Z.) 

OUUKS  «   FikBK   »nd  COBXIN, 

Tab.  13,  1882. —  Vendor  and  ParcKaier—Natiet  of  prim- 
ehargt  —LMtr  tUtting  prior  ehavgt "  lueleii " — -Sei/iitraHon — 
Priority. 

la  this  oaae  it  i^ipeared  tbat,  in  Oat.,  1867,  Hiram 
Farr,  beoame  tenant  of  the  premiws  in  question,  ooo- 
■iating  of  a  mill  at  Ccamlin,  io  the  ooaoty  Antrim, 
noder  Mr.  Paokenham,  bj  agreement  for  a  lease  for 
.twenty  years.  On  the  8tb  of  March,  1876,  he  deposited 
that  agreement  with  the  plaintiff  to  secure  him 
•gainst  loss  on  a  gnaraatee  of  £500,  on  which  £250 
Mntaias  still  due.  At  the  time  of  this  deposit  a 
memontodam  was  giteu,  but  was  never  registered.  On 
13th  April,  1881,  Mr.  Farr  agreed  to  sell  the  mill  to 
Mr.  Corkin  tor  jCIBS,  and  that  agreement  was  registered 
on  3Std  June,  1881,  The  Couat;  Court  judge  had 
mads  a  decree  declaring  the  mill  liable  on  Christie's 
•qoitable  mortgage.  From  this  decree  Corkin  appealed, 
alleging  that  he  was  a  parobaser  for  value  without 
Botioe. 

Campion,  Q.C.,  and  W.  7.  Kant,  for  the  appellant. 

Jad^on,  Q.O.,  and  IF.  Long,  eonira. 

Judgment  reserved. 

'PiiUnanK,  J.,  in  delivering  judgment,  said  that  the 
law  on  the  question  was  that,  where  there  was  express 
notioe  to  a  porohaser,  he  was  not  entitled  to  priority 
by  registration.  The  notioe,  no  doubt  mnst  be  clear 
and  precise,  and  broogbt  home  to  the  party  by  indls- 
pntable  evidence.  The  questioo  in  the  present  case  was 
wlMther  the  evidence  sustaiced  the  conclnaion  of  the 
OoBnty  Coort  judge,  and  be  (Judge  Flanagan)  bad  no 
basitation  in  affirming  the  decrea  Mr.  Corkin's  own 
evidence  was  that  ''he  was  told  there  was  a  letter, 
b^t  that  it  was  useless."  The  case  had  been  ably 
argaed  by  Mr.  Kane,  who  argued  tbat  the  qualifying 
words,  namely,  "that  the  letter  was  nseless"  took 
away  the  effect  of  the  notice,  but  his  lordship  beld 
(hat  the  notice  waa  suf&cient,  and  affirmed  the 
deoiee. 

QuBtn's  BtscH  DinswN. 

(Before  Mat,  C.  J.,  FrrzacBALD  and  Babbt,  JJ.) 

Eabl  or  Ranfdblt  r.  Dioksom. 

Feb.  ai,  leSi.—Praetiee—Tramfer  of  action— Action  to 
reeovtr  land  on  title — Oounlerelaim  for  ipeeifie  performance 
tfleate—Jud.  Act,  i*.  S5,  S6,  37,  S8—0.  L,  r.  S. 

Motion,  on  behalf  of  the  defendant,  to  transfer  the 
action  to  the  Chancery  Division.  The  action  was  one  of 
cjeetmeot,  to  recover  possession  of  a  plot  of  ground  and 
lK>ases  in  Danganaon,  and  was  fonoded  on  a  notice  to 
quit,  whiob  had  been  served  prevlons  to  the  1st  May 
last,  the  tenancy  having  expired  on  the  1st  Novemlrar, 
1881,  as  the  plaintiff  alleged.  The  defendant  alleged 
tiiat  he  held  the  lands  and  premises  ander  an  agree- 
ment for  a  lease  for  twenty-one  years  from  November, 
^867,  which  wonld  only  expire  on  the  Ist  November, 
1888 ;  and  he  had  delivered  a  statement  of  defence,  and 
conoter-olaim,  accordingly,  by  the  latter  claiming  epe- 
oifio  performance  of  the  agreement. 
.  Ouming,  in  sopport  of  the  motion,  submitted  that  the 
qoestions  involved  were  more  suitable  for  deoisioo  in 
(be  Chancery  Division — where  the  terms  of  the  lease 
eonld  be  settled— than  at  common  law. 
.  Holmet,  Q.C.,  contra. — It  is  alleged  that  the  agreement 
for  the  lease  was  made  by  Mr.  Dickson  with  the  agent 
of  Lord  Banfarly,  bat  the  agent  could  not  make  an 
agraement  for  a  lease  on  his  behalf,  as  the  present  Ijord 
Baufurly  waa  at  the  tioM  a  minor. 

[Mat,  C.J.— The  iitsue  is  whether   the  agent  had 


power  to  eater  into  an  agreement  for  a  lease  on  behaU 
of  Lord  Baufnrly,  who  was  at  the  time  a  minor.] 
Tbat  is  sabstantially  the  qneation. 

[FiizoKBALO,  J. — I  think  we  conld  try  that  here. 
May,  C.J. — At  the  time  the  agreement  waa  alleged  to 
have  been  made  in  1867  the  brother  of  the  preseot  earl 
held  the  title?] 

Yes,  and  the  present  earl  was  thea  a  boy  at  Eton,  at 
the  time  the  alleged  agreement  was  made.  The  effect  of 
granting  the  application,  and  probably  the  objsot  in 
making  it,  woold  be  to  deprive  Lord  Banfurly  of  a  trial 
within  a  reasonable  time ;  for  if  the  case  were  sent  into 
the  Court  of  Chanoery,  it  would  probably  not  be  decided 
for  twelve  mouths.  The  judges  of  this  Division  are  in 
the  habit  of  having  infinitely  more  complex  questions 
decided  before  juries  every  day  in  the  week.  If  Mr. 
Dickson  was  anxious  to  go  into  the  Court  of  Chanoery, 
he  had  six  months'  notice  that  it  was  the  intention  of 
Lord  Banfurly  to  eject  him.  However,  he  took  no  step, 
and,  accordingly,  on  the  ISch  November,  after  the 
notioe  to  quit  expired,  the  ejectment  was  served.  There 
was  no  promise  on  the  part  of  the  present  Earl  of 
Banfurly  to  grant  a  lease,  for  he  was  then  only  sixteen 
years  pt  age,  and  Mr.  Boweu  was  not  acting  as  agent  at 
the  time  for  Lord  Banfurly  at  all,  bat  simply  for  tha 
testamentary  guardians. 

[May,  C.J. — Who  were  the  parties  to  this  alleged 
agreement  7] 

Colonel  the  Hon.  William  S.  Kuox  and  Mr.  Henry 
Alexander,  the  testamentary  guardians ;  but  the  agree- 
ment they  were  parties  to  was  that  the  defendant  shonld 
hold  these  premises  in  Dungaanon  up  to  the  1st  day  of 
November  following  t&e  data  at  which  the  present  earl 
should  attain  age.  There  was  no  absolute  agreement 
for  a  lease  for  21  years,  and  it  was  not  proved  tbat  any 
other  agreement  was  made.  The  question  involved 
is  simply  a  qnestioa  of  fact  to  be  decided  by  a  jury, 
and  the  plaintiff,  if  it  be  not  sent  into  the  Court  at 
Chancery,  would  have  a  speed^trial. 

[&lAY,  C.J. — The  testamentary  guardians  wonld  hav« 
no  power  to  grant  a  lease  beyond  the  expiration  of  tha 
mioority  of  the  present  earl] 

And  tbat  is  substautially  the  question  to  be  tried.  No 
doubt  the  dooumeut  ooatained  a  paragraph  to  the  effect 
tbat  the  grautors  (the  gaardians)  would  then  advise 
Lord  Banfurly  to  give  a  lease  for  a  term  of  20  years, 
bat  that  had  not  been  done ;  and  Mr.  Dickson,  treated 
like  a  tenant  from  year  to  year,  had  been  served  with 
the  neoesBary  legal  process  to  determine  his  tenancy. 
The  question  in  ,the  case  is  thus  a  very  simple  one 
and  would  moat  fitly  be  tried  by  jury. 

Oummg,  in'repiy. — The  question  is  not  raised  directly 
whether  Colonel  tbe  Hon.  W.  S.  Enoz  and  Henry 
Alexander,,  the  testumentary  guardians  of  Lord  Ban- 
furly, had  power  to  enter  into  the  agreement  or  not; 
but  the  question  is,  whether  it  was  not  the  Earl  of 
Banfurly  himself  who  entered  into  tbe  agreement.  Mr. 
Dickson  bad  expended  large  sums  in  improving  and 
repairing  tbe  property  ou  the  faith  of  the  agreement 
for  a  lease,  and  had  paid  the  rent  at  tbe  amonnt  fixed 
on  the  faith  of  an  agreement  for  a  lease,  and  he  alleged 
that  aKreement  was  recognised  by  the  then  Earl  of 
Baafuriy  and  the  present  earl.  It  is  a  question  for  a 
court  of  equity  whether  there  was  power  on  the  part  of 
the  testamentary  guardians  of  Lord  Baafuriy  to  make 
an  agreement  for  a  lease,  and  whether  tbat  power  bad 
been  ratified  and  confirmed  from  1867  np  to  the  present 
data  by  the  then  Earl  of  Banfurly  and  tbe  present  earl. 
Tbe  landlord  had  in  bis  possession  the  origiual  agree- 
ment and  the  duplicates  until  the  other  day ;  and  it 
was  not  until  tbe  present  year,  after  recent  eveiita,  tbat 
notioe  to  quit  was  served  on  the  defendant. 

Mat,  C.J. — We  are  unanimously  of  opinion  that  we 
should  not  make  any  order  transferring  the  case  to  the 
Chanoery  Division,  as  it  is  simply  a  matter  of  fact  tbat  is 
to  be  tried.  Tbe  agreement  entered  into  by  the  testamen- 
tary guardians  with  tbe  defendant  was  an  agreement 
that  he  should  remain  in  possession  until  tbe  present 
Earl  of  Banfarly  attained  his  majority,  and  a  promise 
that  they  {roold  xeoommend  Lord  Baafuriy  to  give  a 
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leua ;  bat  it  did  not  appear  that  Lord  Baofarly  ever 
did  anythiDR  of  the  kind.  The  defendant  repaired  the 
premises,  aad  expended  money  on  them  ;  bat  he  did  so 
nnder  aa  agreement  trhioh  gare  him  no  absolnte  in- 
terest after  the  termination  of  the  minority  of  Lord 
Raafbrly.  There  is  nothioK  in  the  oase  neoessitating  its 
being  sent  to  a  oonrt  of  equity.  We  mnst,  therefore, 
refuse  the  motion— costs  of  both  parties  to  be  oosta  in 
the  oaaee. 

[Of.  Diitr  V.  Blaek,  12  Ir.  L.  T.  133, 309.- E.  N.  B.,  Ed.\ 


ExcBBQuts  Dirisios, 

(Before  Palus,  C.B.) 

QnALKT  V.  DmxB. 

Jan.  9,  l9&i.—Praetice-~Siummary  Procedure  m  BUU  tf 
Exchange  Aet-AOion  not  brouglu  mUhi*  tat  vtonthi — 
Amendment  <^  writ  of  nummon»—Promi$ioT]l  Note,  what 
etnmitutee. 

Motion,  on  behalf  of  the  defendant,  to  set  aside  the 
writ  of  sammons  in  this  aetion  as  irregular  and  void, 
on  the  gronnd  that  it  was  broaght  aoder  the  Summary 
Prooedure  on  Bills  of  Exchange  Act,  and  that  the 
document  on  which  the  action  was  bron^ht  was  not  a 
bill  of  exchange,  nor  had  the  action  been  brought 
within  the  period  of  six  months  reqnired  by  the  Act. 
The  document,  dated  Ennistymon,  28rd  April,  1881, 
was  as  follows:  "On  demand  I  promise  to  pay  Mary 
Oallagher  or  her  order  the  earn  of  £76  sterling  on 
ber  giving  ap  possession  of  the  room  whioh  she  now 
ooonpies." 

/.  Jtoche,  in  support  of  the  motion,  submitted  that 
the  document  did  not  constitute  a  promissory  note  at 
all  within  the  meaning  of  the  A.ot  of  Parliament ;  and 
also  objected  that  the  document  being  payable  oti 
demand,  the  six  months'  time  allowed  by  the  Act  most 
be  taken  to  commence  from  its  date,  23rd  April,  1881, 
and  that  therefore  the  action  was  late. 

ORta,  contra,  conceded  that  the  second  point  was 
fatal,  bat  asked  for  leave  to  amend  the  writ. 

PAiiLas,  C.B„  made  an  order  giving  liberty  to  the 
plaintiffs  to  amend  the  writ  by  striking  cat  the  notice 
under  24  <ft  25  Vic,  cap.  43,  or  otherwise  as  they  might 
he  advised — servioe  of  the  amended  writ  upon  the 
defendant's  attorney  to  be  good  service  upon  the 
defendant,  and  ^aintiffs  to  pay  the  costs  of  the 
motion. 


COURT  OF  BANKRUPTCY. 

(Before  Milles,  J.) 

/n  re  Mabtib. 

Jan.  10,  1882.— £an<{  law  Ad,  1881,  t.  1  (U)—Rale 
S7 — Sak  ofhaxiiirvift't  mterart  in  tenanuy— Leave  to  apply  to 
liomd  CommiitUm — Practice. 

The  bankmpt  had  held  a  farm  near  the  town  of 
Kilkeel,  county  Dowo  ;  and  after  he  had  been  examined 
in  reference  to  his  assets, 

Carton,  Q.C.,  on  behalf  of  the  assignees,  asked  for 
liberty  to  apply  to  the  Land  Commission  Oonrt  to  sell 
the  tenant-right  interest,  as  that  was  now  necessary 
nnder  the  Land  Law  Act,  1881,  s.  1  (14),  and  Bole  87, 
whioh  provided  that,  where  the  sale  of  the  tenant's 
interest  was  to  take  plaoe  under  the  assignees  in 
bankruptcy,  notice  should  be  given  to  the  landlord  of  the 
intended  sale,  and  that  then  application  should  be 
made  to  the  Land  Commission  Court  for  liberty  to  sell 
according  to  the  provisions  of  the  Land  Law  Act,  in 
order  to  have  the  value  ascertained. 

[Mjllkb,  J. — Then  the  Land  Commission  Court  ia 
the  court  to  ascertain  the  value  of  the  farm  ?] 

That  is  so,  and  the  landlord  is  entitled,  in  the  first 
instance,  nnder  the  Aot  to  get  the  option  of  baying  or 
selling. 

Mr.  Scallan,  solicitor,  on  behalf  of  the  banknipt. 

MuLBB,  J.,  gave  the  neoeasaij  permission. 


ADMISSION  OF  A  SOLICITOR. 

Mr.  Charles  Bonlston,  B.A.,  T.C.D.,  eldest  son  of  Mr. 
Dauiel  Konlston,  of  Derry,  has  been  admitted  a  solicitor 
of  the  Court  of  Judicature.  Mr.  Ronlston,  who  took  a 
high  plaoe  at  the  recent  examination  of  Solicitors' 
Apprentices,  and  whose  career  as  a  student  in  Trinity 
College,  Dublin,  was  most  creditable,  waa  apprenticed 
to  Mr.  Forrest  Beid,  Sessional  Grown  Solicitor  Xor 
Londonderry. 


SEVIEW8. 

A  Lilt  of  Judieiai  Bents,  with  AmsMMy,  TMe$,  mid 
Index.  Compiled  by  Chabub  Eiainr,  Janr.  DnbUn : 
W.  H.  Smith  &  Son. 

In  the  absence  of  any  defined  general  ptinoiplet 
expressed  by  the  Land  Sub-Commissions,  on  the 
subject  of  what  exact  criterions  should  be  taken  into 
consideration  in  fixing  judicial  rwnts,  it  has  been  rendered 
rather  more  difficult  than  it  might  have  been  for  the 
parties  to  effect  settlements  oat  of  oonrt  on  any  oomtnoa 
and  recognised  basis.  Something  more  aasared  than  a 
mere  rough  goess,  however,  as  to  what  would  probably 
be  the  resnlt  of  insisting  on  a  jndicial  determination  in 
partioalar  cases,  may  be  arrived  at  by  eompating 
general  averages,  and  seeing  what  aa  a  rule  has  been 
the  ratio  of  the  rents  already  fixed  by  the  Commis- 
sioners. In  this  point  of  view  it  seems  to  us  that  the 
tsbnlated  returns  now  compiled  by  Mr.  Charles  Eason, 
jnn.,  ought  to  prove  essentially  servioeable,  and  may 
tend  to  lead  to  a  larger  number  of  arrangements  out  of 
court;  while,  apart  from  this  practical  object,  those 
returns  undoubtedly  possess  extreme  interest  as  showing 
the  actual  effect  of  the  administration  of  the  Land  Law 
Act  If  at  all  inaccurate,  it  need  hardly  be  said  they 
would  be  worse  than  useless.  And  in  noticing  the 
Table  of  Judicial  Bents  published  in  Eason's  Alowaa* 
(see  ants,  p.  61),  it  happens  that  we  detected  some  errors 
therein  in  reference  to  the  three  holdings  which  wet* 
the  subject  of  decision  in  Dwme  v.  Clarice  and  Bermingham 
v.  Clarke  (16  Ir.  L.  T.  Bep.  133|,  as  to  which  Mr.  Eaton's 
statement,  as  well  as  the  newspapers,  differed  from  one 
report.  Mr.  Eason  has  now,  however,  revised  his  flgoiM 
by  the  Official  Betam,  and  it  is  gratifying  to  observa 
that  the  result  in  this  instanoa  is  to  establish  the  entire 
accuracy  of  onr  report.  As  now  published,  Mr.  Essen's 
tabulated  List  of  the  Judicial  Bents  fixed  by  the  Sob- 
GommissioDs,  having  been  corrected  by  oomparison 
with  the  Official  Betnrn,  is  entirely  reUable ;  and  it 
only  remains  to  say  that  the  manner  in  which  he  has 
arranged  and  summarised  his  figures  not  only  bespeaks 
the  most  intelligent  snpervidon  on  bis  part,  bat  cannot 
fail  to  condnee  to  their  general  ntility.  Mr.  Bason  hsa 
exhibited  a  creditable  spirit  of  enterprise,  and  his 
classified  records — nnder  date  and  plaoe,  with  name  of 
landlord  and  tenant,  area,  valuation,  former  rent,  and 
judicial  rent — constitute  a  work  of  substantial  and  per* 
mahent  value. 


AFPOnrTHENTS  AFD  PBOMOTIOHS. 

NOTA  Bm.— Information  Intended  for  pnblieatloa  nnder  the  sboTS 
heading  etionld  reach  oe  not  Uter  than  FrIdAj  morninc  In  each 
weak,  aa  pabUcatlon  la  othenrlaa  delajed. 

The  following  gentlemen  have  been  appointed  Oom> 
missioners  for  tanng  Oaths : — Messrs.  Chas.  Fitzgerald, 
solicitor,  Clonmel ;  Wm.  F.  St.  Leger,  solicitor,  Fermoy ; 
James  Harvey,  solicitor  and  barrister,  Innereargill,  New 
Zealand ;  William  Mitchell,  petty  sessions  clerk,  Gastle- 
dawson,  near  Derry ;  John  Lowry,  petty  sessions  clerk, 
Moville,  Donegal ;  Patrick  J.  Sbeehan,  Mallow,  County 
Cork ;  Joseph  Charles  Higgins,  seed  merchant,  Olonmei; 
John  R.  Toomey,  Arklow  -,  Edward  D.  Elmes,  ohemist, 
Oarrickmaorosa. 
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LIST    OF    SHEBIFFS    FOB    1882. 


OnnUet 


High  SherlS( 


Sab-sherilh 


Bcliii'uinf  OfRcAn 


AnrniH 


FmusAsa 


OHVAT     - 


Kbbkt 


KiLKSHST  - 


Cltir 
XiKo'*  Comnr 

Lhtum    - 


LnnBioK 


-CU; 


IrOHOOICSCUT 

Looraraui 
Loimt 

Maxo 

HSUK        - 

UntantM 

Qsna'cOosim 

BowoimoB 

Suoo 

TirraaABT 
TTBon 

WiTumigo 

City 

WinmAni 


WlOUAW 


Anthony  Train.  LL.D., 

Bdlljrlough,  BoshmlQa 
Jsm«s  Hsleolio, 

Lorgui 

Robert  French  Brewster, 

tl  Merrloa-sqnsra,  S^  DaUIn 
Jeaiee  J.  Reid, 

The  Bam,  Carrickf  ergiu 
Captain  W.  M.  Lsalie, 

Corroneary  Hoose,  BnUteboro* 
H.  H.  Wlleon  Fitzgerald, 

Adalpht,  Corofln 
Sir  James  I.  Cotter,  Bad, 

Sonny  Hill,  Hallow 
Daniel  Vincent  O'SnlllTan, 

1  Adefadde-ptawM,  Cork 

William  Hart, 

Kllderry 
Colonel  Andrew  Nngent,  D.L., 

Portatory 
Aldennan  Thomas  Coanolly, 

Bull  Ring,  Drogheda 
Joseph  Wilson, 

Westbnry,  Stinorgaa 
£.  D.  Gray,  M.P, 

Fembiake  Hooaa^  Dp.  Moant-tt. 

niomas  Teens, 

Baca  View,  EnnlBkillen 

Jamee  Blake, 

Cregg  Cufle,  Drtangriffln 
Aigamon  H.  Persse, 

Boxboroogh  Looghiea 

Falklner  Col]e>  Sandea, 

Tienudca,  Tarbert 
ThoasB  F.  Cooka-Tnncfa, 

UilUcent,  Naas 
Cfaambre  B.  Ponsonby. 

Klloootey  Abbey,  Thorle* 


Henry  Vincent  Jackson, 
Inane  Honse,  Roscrea 

ThomM  Robert  Pahner, 

Glaadrnmmon,  Drnmkeerin 

Bobeit  De  Ross  Rose, 

Ardhoe  House,  Limerick 
William  Boyd, 

Westfield,  Limerick 
A.  J.  S.  C.  Chichester, 

Moyola  Park.  Castledawaon 
Edward  More  O'Ferrall, 

Lisard,  Edgewoithstown 
Arthur  Macan, 

Drmncaabel,  Cattebelllnghani, 

R.  Baitledge-Falr, 

Comfteld,  UoUymoont,  Co.  Down 
R.  Q.  DonTUIe, 

Redbnm,  Hollywood,  Co.  Down 
AndnwH'Hath, 

Ttaomford,  Castleblaysey 

Eafcert  R.  Reerca, 

Caperd,  BosenalBa 

Jamea  Glaney, 

Enfield,  Balllntnbber,  Caatlerea 

Alexander  Pereeral, 

Temple  House,  Banymeta 

Sir  John  Oraren  Carden,  Bart, 

Abbey,  Templemora 
Oeorge  C.  Lendrom, 

Magherscroas,  Balllnamallard 

Henry  P.  Cheamley, 

Satterbrtdge,  Cappoqnln 
Abraham  Stephens, 

Watarford 
Francis  T.  Damea  Longworth, 

SI  Herbert-street,  Dublin 
Oeorge  Frederick  Brooke, 

Semerton,  Oaatleknoek 
Charles  W.  Barton, 

Qlendalougb  Huuse,  Annsmoe 


Henry  Haigh  Bottom!^, 

Belfast 
WUltam  H.  D.  M coca, 

ICoUege-at,  Dnblio,ai>dLB>ian 

Edward  Leonard  Jameson, 

Hermitage,  Carlow 
Robert  Kelly,  Junior. 

Donegall-stnet,  Belfast 
John  U.  J.  Townley, 

Clonervy,  Carao 
Charles  Oabbett  tiahon, 

Bnnis 
John  Gale, 

Panonuna-terraee,  Cork 
William  Bryan  Gsllwey, 

South  Mall,  Cork 

John  Smyth  M'Cay, 

Letterkenny 
Hugh  Cunningham  Ketty, 

Ballymacarret^  Belfast 
Frederick  H'Cay, 

Na  6  Lanrenc«-sf.,  Drogheda 
Wniiam  Ormtby, 

>  Morgaa-plsoe 
James  Campbell, 

8  Inns-quay 

Lake  Patrick  Knight, 

Abbey  Lodge,  Magnln'a  Bridoe 

John  Redington, 

Prospect  Hill,  Galway 
John  Bedingtan, 

Prospect  Hill,  Oalway 

WflUam  Haniatt, 

Tralee 
Henry  A.  Lee, 

3  luns-qnay,  Dnblln 
Peter  M-Dermett, 

Kilkenny 


Robert  Whelan, 
Tnllamore 

Arthur  Hairlson, 

Dnunlummon,      Canick-on- 

Shannon 
Frederick  St  CUir  Hobaon, 

Limerick 
Charles  Henry  FItt, 

George-street,  Limarlek 
Thomas  Chambers, 

Londonderry 
Cluo-les  Wabh, 

CreeTsghmnre,  Ballymahon 
John  Cornwall  BaiUe, 

Dundalk 

Thomas  Fair  RutHedge, 

Hollymonnt 
Joseph  Lowry, 

Kells 
W.  A.  Swan, 

Mona^uio 

wniiam  DiTis  Pattlson, 
Urley,  Portarlingtoa 

George  Jamea, 
Boseommon 

William  Alexandor. 
Somartott,  Ballymot* 

Gerald  Fltigenld, 

Chnune! 
OMrge  A  Hoiimi, 

Omagh 

John  Thomas  Hndson, 

Glenbeg 
Patrick  Francis  Hamahaa, 

Wsterford 
John  Irwin, 

MttlUngar 
Thomaa  WUklnsoo. 

Ennlscorthy 
Frank  W.  Browne, 

33  Upper  Fltxwiniam-al>,  Dnhlhi 


William  M.  Moon. 

8  Angleaea-atreet 
WiUiam  Harit. 

a  Moun^oy-tqaare^  South 

Chariot  ff.  Jameson, 

183  Great  Bmnswick-straat 
Bmry  T.  Stewart. 

n  Lower  OrmoDd-<|aay 
BarUm  Booth, 

S8  G'trdiner's-place 
John  CulUnan. 

61  Blessmgton-streat 
Bii*ard  B.  M.  Orpot,. 

3S  Angiese»stieat 
Bmry  A.  Coffef, 

M  Westland-row 

Osonv  C.  lelt, 

43  Dame-street 
Bmrfi  T.  Simarl. 

>3  Lower  Onnoad-qaagr 
/•Aa  T.  Simfmm, 

3fi  Westmnreland-street 
WfUiam  Omuby, 

i  Morgan-plaoe 
Jamea  CampbeU, 

Slmw^oay 

Otorge  Kniehl. 

U  Korth  Great  Qeorga'a  ateeet 

5amKi  F.  KeeUnfton, 

83  Kutland-sqoare 
SoauelP.  AaMwton, 

83  Rtttland-iquara 


WiUiam  Stome, 
18  Parliament 

Bonrf  A.  Zoo, 
3  Inns-qnaj 

Pureifoji  Poo.  ' 
3  Clare-ttreat 


Andmo  S.  Jofmutott, 
H  Palace-street 

Arlimr  Suit, 

7  Great  Denmark-street 

WilUam  VAIIoii, 

U  stq>heB's-(raa^  North 
John  Barry, 

13  Lower  Oimond-qnay 
ITtUKam  II.  Lomo, 

81  College-green 
Joaio  ITtbMi, 

2  Upper  Oloucester-street 
BonanBootk, 

89  Gardinai'»plia» 

Itaort.  WMtfuy  and  ArmMtnmi, 

88  Dawson-street 
JMn  Thomat  Bimdt, 

87  Westmoreland-street 
Mootn.  BaiHo  and  Brooko. 

8  Upper  SackTiUe-street 

John  Balamuon. 

80  Lower  Baggot-atteet 

IT.  /.  ATOv, 

88  Lower  Gardinar-street 

AL  0ssrs;ps  C.  W.  KoMnton, 
16  Nasaan-street 

7%omatF.  ffConnOl, 

38  Baefaeloi'a-walk 
Tkomso  C  Dicti*, 

18  Parllamant-stteat 

Siaplamd  If.  Jfsndf, 

3  Beresford-placa 
Shapiand  If.  nmdy, 

2  Bereafbrd-plaee 
Edmond  Jfooney, 

16  Fleet-street 
Biehard  W.  Blfoe, 

84  Dawson-street 
yturt.  Lflo  and  Broim*, 

88  Upper  Flnwimam-atreet 
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BOOKS    RECEIVES. 

The  Leap  of  Compenialion  under  the  Landi  Claiuee,  Railaayi 
Olauiei  Oontolidation  Act*,  the  Public  Health  Act,  1875, 
the  ArtiuMt  and  habourtn  Dvellingt  Improvement  Act, 
187S,  and  other  Aete ;  the  ifetropolie  Local  Management 
A  at,  dee.  With  a  fuU  collection  of  Formi  and  Precedent!, 
^  Etbb  Llotd,  of  the  Innar  Temple,  Barriater-at-Law. 
Imb  Bdition.  Witti  additional  Forma  and  Precedents. 
London  :  Stevena  ft  Ua;piea,  Law  Publiibera,  Bell  Yaid, 
Temple  Bar,  1882. 

Self-Preparation  for  the  Intermediate  Examination  at  it  at 
praent  exitte  on  Stephen'i  Commentaria  on  the  Lavn  of 
Engia/nd,  amtaining  a  complete  Courte  of  Study,  with 
Statutet,  QiMttioiu,  and  adeiee  eu  to  portiont  of  the  work 
which  may  be  omitted,  and  of  portiont  to  which  tpecial 
attention  ahould  be  given;  aUo  the  whole  of  the  Quettion* 
and  Antwert  at  the  Nine  Intermediate  Examinationt  which 
have  at  prteent  been  hM  on  Stephen'*  Commentariet. 
Intended  for  the  uie  of  all  Articled  Gierke  who  haee  not 
yet  patied  the  Intermediate  Examination.  By  John 
Indbbmads,  Solicitor  (First  Priaeman,  Miohaelmae  Term, 
1872),  Ac.  Second  Edition.  London  :  Stevens  &  Haynes, 
Law  Publishers,  Bell  Yard,  Temple  Bar.    1882. 


LAW  STUDEHT'S  JOURNAL. 

ME  IMCOBPORATED  LAW  SOOIBTY  OP 
IRELAND. 

EAmnt  SiTTiKos,  188S. 

NOTICE. 
The    PBn.iMii7i.VT   Szaiiinatios   o{    Candidates   for 
Apprentioaship  will  b«  held  at  the  Solioitors'  Hall,  Four 
Conrta,  Dublin,  on  Monday  and  Tuesday,  the  Srd  and  4Ui 
davB  of  April,  1882,  at  Eleven  o'dock. 

M.B. — ^AU  Papers  to  be  lodged  on  or  before  Friday, 
im  March,  1883. 

The  FliTAl.  EzAHINATtON  of  Candidates  seeking  admis- 
sion as  Solicitors  will  be  held  at  the  same  place,  on 
Wednesday  and  Thnrsday,  the  5th  and  6th  days  of  April, 
1883,  at  the  tame  hour. 

By  Order  of  the  Cooocil, 

JOHN  H.  GODDABO,  Seerttary. 
SoHoitoTB*  Hall,  Poor  Coorts,  Dablin. 

N.B. — The  decision  of  the  Coort  of  Examiners  will  be 
announced  on  Wednesday,  the  26th  of  April,  1882,  at 
Three  o'cloak,  p.m. 

Candidates  residing  in  the  country  need  not  remain  in 
town  to  hear  decision,  bat  can  learn  same  from  the  Dublin 
Homing  Papers  of  the  day  following  the  annonnoament. 


THE  INCORPORATED  LAW  SOCIETY  OF 
IBELAND. 

Tbisitt  Srrrisoa,  1882. 
FINAL   EXAMINATION. 

NOTICE. 

Candidates  wishing  to  present  themselves  at  the  above 
Xzamination  mnst  lodge  their  papers,  &c.,  on  or  before  the 
first  day  of  Eaiter  Sitting/,  1882. 
By  Order, 

JOHN  H.  GODDARD,  Seerttarf. 

Solioitors'  Hall,  Fonr  Courts,  Dablin, 
Srd  February,  1882. 


COURT    PAPERS. 

LAN  D     JUDGES. 

Slttioga  for  next  Week  80  far  m  same  are  appoiated.- 

Before  the  Rt.  Hon.  JoDoa  FbAMAaA*. 

MONDA  T. 

Xv  Cbahbbb.— A.  Qara,  allocate. — W.  M'Kinley,  do.— 

C.  Burke,  do. 

In  CoOBT. — M.  A  Bredin,  make  order  absolate. — 
Assignees  Millar,  from  7tb.— D.  Bingham,  from  8th. — 
T.  T.  M'Donogh,  do.— County  Court  Appeal,  Vint  «. 
Miscamble. 

Before  Ex AWRIB  (Mr.  Kennedy). 
J.  Tmeman,  rental. — C.  G.   Martin,   do. — P.  Roe,  to 
take  acoonnt. 


TDESDA  r. 

Iw  Chahbbb. — J.  Russell,  to  confirm  sals. 

In  Coubt. — M.  Qoane,  final  schedule. — H.  Bell,  do. — 

J.  E.  O'Suliivan,  do tt.  F.  Bynd,  from  27th  Feb.— H.  J. 

Blake,  from  7tb  March. — ^Trostees  Corbet,  do. 
Before  ExaKINIB  (Mr.  Kennedy). 

H.  Leader,  rental — A.  3.  Philips,  directions. — G.  S. 
Roper,  rental. 

WEDNESDA  T. 
In  CHAlfBBB. — J.  S.  D.  Shanks,  to  confirm  sale. 

Before  the  Rt.  Hon.  Jnoat  Obmsbt. 

WEDNESDA  Y. 
Before  EZAMMnt  (Mr.  M'Donnell). 
S.  S.  Hamilton,  rental— J.  Young,  do. 


Thb  Cbdonal  Codb  Bilu— The  Time*  nnderstands 
that  only  the  first  part  of  this  bill  will  be  proceeded 
with  daring  the  present  seasioa. 


PRIDA  r. 
Before  Examinbb  (Mr.  M'Donnell). 
J.  Eyre,  rental — Executor  J.  Henderson,  for  deeds. 


COURT  OF  BANKRUPTCY. 

ADJUDIO&TIONS  IN  BANKBUPTCZ. 
Hu  dot—  ^  OfudieaHoni  artArl  fiven,  the  SUIingi  follow  <■  llaHet. 

Boyd,  John,  of  Lisnaeloskey,  in  the  cnunty  of  Antrim,  farmer. 

February  21;  Tuadag,  March  21,  and  Tuttdoji,  April  4. 

Henry  C.  Nethon,  solr. 
Hamilton,  Hugh,  of  Tummery,  in  the  county  of  Tyrone,  farmer. 

February  21;  Tuesday,  March  21,  and  Tueedag,  April  4. 

John  L.  and  W.  SoalUm,  solra. 
Murray,  Kleaaor,  of  Ballybay,  in  the  county  of  Mona^an, 

spinstei.    Febmary  17;  Tuetdiy,  March  21,  and  7ti«*- 

(W  AprU  4.     E.  H.  De  Moleynt,  solr. 
U'Wada,  John,  of  Green-street,  in  the  city  nf  Dublin,  merchsnt, 

trading  as  "U'Wade  and  Co."     February  17;  Frtday, 

March  17,  and  fUday,  M<trch  31.    Richard  Dacoren, 

solr. 
U'WiUiams,  Bobert,  of  English  street,  Armagh,  in  the  county 

of  Armagh,  baker.     Febmary  21;   Friday,  March  17, 

and  Pri£ig,  March  81.     Thoma*  Gerrnrd,  solr. 
Wynne.  John,  of  iiootstown,  in  the  county  of  Monaghan,  draper, 

5rocer,  and  leather  merchant.     Febroary  il  ;  Friany, 
farch  17,  and  Friday,  March  31.    Henry  C.  Neiteou, 
solr. 


Thb  Railway  Cohihssion. — ^Tbe  law  Journal  obaerveg 
that  the  appointment  of  Mr.  Walter  Macnamara  a* 
Registrar  of  the  Railway  Commission  is  satisfsMstory. 
As  reporter  of  the  cases  decided  by  the  oommisslonets, 
and  as  their  depnty-registrar,  be  has  had  ample 
experienoe  of  the  work  which  be  will  have  to  do  ;  and, 
in  the  son  of  Mr.  Henry  Maonamara,  the  first  lawyer- 
oommissioDer,  the  traditions  of  the  tribaoal  are  main- 
tained. 
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DUBLIH  STOCK  AVD  SHARE  LIST. 


DUCRIPTIOH  OP  STOCK 

H  AROB 

itat. 

4 

«  1    7 

|Wed.|Th«r|  Fri. 
1   8    1   9    f    10 

—  speConioU      .. 

—  speRMaMd     .. 

—  MeirspeStoek 

INDIA  STOCK. 
«  V  eOot.ins  >  Tnlbirat      .. 
3i p e Jw. IMl  ink. at  (ral.     .. 

loo    Bnkoflralu* 

ao   LotukmaniOiKKUt  (UTd) 

lO          Ot.           Ifm 

to    KmHamal  Bant  (UmUti)  .. 

IS    PmmeMBmk 

10            Oo.       M«w 

10    Soyat  Aoirf 

ti    aUmdardiifS.S.A.,Hfd 

»fmm. 
so   BritUh  *  IrUb    .. 
too  0U7  0f  DabUs  „ 

mnos 

tt  VleUow  Copper .. 
■lso«U»n«oaa. 

10   ADluiee  *  Dot.  Coni.' flat 
8          Bo.              da.    JFtK 
4    AnatttCcUmUtd 

10    DabUn  ArtlMn  bweUlngs 

17    Hndna'tBajr. 

as    Ir.C.&BnIIiilngSoeistT.. 
7i  MrdUt  WHmutKg  0>.,tt4 
Tnunways. 

10   B«l«MtTnau    .. 

10    Onbltn  United  Tnunwsyi 

10    L-plUn-tdTwoABasl'td 
Bidlways. 

JO    BolfMt  and  Connty  Down 
100   DnUin,  Wklow,  A  W'fonl 
100    Oraat Northern ((reltnd),. 
loo   Ot.Soathaniud  Western 
loo    Midland  Ot.Wea(era 

so    Veterfordud  Umerlek  .. 

too   BellUt«Ntli-nCoe,4pe 
too    Do.,«lpe 
too    D.,W.,*W..CpeaS«» 
too       Da          do.       (I8«4) 
too    OtN^-ndrlnd)  irt'dipe 
too    at.Soath'n  *  Weet'n  4  p  r 
■00    WBtM.ACtniral.Cperd 
too    Watfd.  «  Limerick.  4  p  c 
Oa&entnre  Stofiki. 

—  BeIflut«Nth-nCot.4pe 

—  C'(arru«ndLame4po 

—  CorkandBendoa,4pe 

—  0&.4tpe          _           .. 

—  OnbIln*]feaUi4ne      .. 

—  Da,44po 

—  Dablin*W1eUo»4pe   „ 

—  Da^4tpe 

—  at.  Northern  arelud)«p 

—  Do.,4pe 

—  St.Morth'n«WesrB4|pc 

—  at.Soiith'n  *  Weet'n.  4  p« 

—  IIId]aadat.Weat-n,4pc 

—  Do.,  4^  pa 

AUance  *  Cona' Oaa,  4  p  e 
BaUaat  Office  DebL,£n  «s  Id,  4  p  e 
atyDeb.ot£n«itd,4pe 
Diib.*aiaa&P.Co.(UH7)6pe   .. 
Dob.  *  Kincitown  4  p  e           „ 
Dah.PortADooka.4ipe 

lor 

aisi 

'St 

loT 

96~ 

991 

i<H» 
Si4fl 

^^ 

as 

J07 
lU 

loT 

iioi 
98_ 

99<i 

— 

i 

rT 

IIO 

loT 
104 

los 

losi 

lOJ 

lOOj 

9911 

loT 

looij 
99li 

loT 

_ 

00 

- 

99<l 

I04t 

vu 

loT 

"71 
110 
8$_ 

•osi 

loT 

*  Share*  not  tnlly  paid  np  are  giren  In  Ilattct.         t  x  d 
BMtk  asM— Of  Oueoonc— 6  per  sane.  Mih  Janoary,  1  «8I 
01  Oepoiit— S  per  aeac„  toth  Janoarjr,  1883. 
Name  Dan— March  l«th  and  Wth,  1881. 
Aeeoont  Oaya— March  16th  and  80th,  1881 
Bulnaes  commenoea  at  1  M  p.m. 

BoOoiMt't  (Hutment  and  nCi.— In  all  oatvard  oomplainti  a  deaperate 
eflWt  alMaU  be  made  to  at  onoe  remoTe  tbeae  annoying  initamitiea, 
and  of  aatahlUdoc  a  enra  Tlie  remarkable  remedies  diacorered  by 
FnfeMSr  HoOoway  will  latMaetorUy  accomplUb  tfala  deatanble  malt, 
wtthoot  ai7  of  tboaadangera  or  drawbacks  which  attend  the  old  method 
of  tnntis«  nIoeratlTe  inllammatioaa,  ao^ulona  aSecUona,  and  aoor- 
bntie  aanonnoes.  The  moat  tlndd  fairallds  may  use  both  the  Oint- 
OMOt  and  Pins  with  the  ntmoet  safety  with  oertalnsnoeess,proTlded  a 
aaoderat*  attention  be  bestowed  en  their  acoompanying  "  DbeeUosia,'' 
Both  the  preparation*  sootfa<^  heal,  and  purUy.  The  one  asslsu  the 
other  most  materially  in  eSeiBting  cnres  and  renewing  strength  by 
helping  eihansteii  natare  Just  when  she  aseds  saoh  saoeonr. 


BIRTHS,  MARRIA0B8,  AHD  DEATHS. 

BIBTH8. 

BATLT— March  8,  at  Uarine  Hotel,  Baj,  the  wife  of  Llratensat- 

Cdonel  E.  Bayly,  of  a  daughter. 
ORB— March  8,  at  Healln,  Terenoe-road,  the  wife  d  Jdhn  Mathewa 

Orr,  Esq.,  solicitor,  of  a  son. 
PIOOOTT— Febmaiy  9T,  the  wile  of  F.  T.  Plggott,  Esq ,  barristar-at- 

law,  of  a  son,  wlio  only  sarTired  his  Urth  for  a  short  time. 

MARKlAaKS. 
8CBOLBPIELD  and  BOLSTER  — March  »,  at  Bt  Michael's, 
Umerlck,  taj  the  Ven.  Archdeecon  Jacob,  aaalsted  In  the  Rer.  L. 
Griffiths,  Robert  BcholeSeld,  Eaq.,  aolldtor,  of  BeigraTe-sqoare, 
Dublin,  to  Margaret,  daughter  of  Richard  O.  Bolster,  Esq.,  The 
MaU,Tralee. 

DEATHS. 
OARRATT  -  Mard)  S,  at  Wellington-mad,  after  a  long  Dlness,  Maad, 

the  belored  wife  of  William  Alexander  Gamtt,  and  daughter  of  tlw 

htta  Janee  H.  Fit^etald,  Esq.,  soUcttor. 
JORDAN— March   8,    at   bia  residence,  Mountjo7'«qnare,  Dublin, 

Edmund  Jordan,  Esq.,  barrijter-at-law. 

FUNBRAL   RBQUISITBS   OK    EVERY 
DESCRIPTIOK. 

49,     WALLER,     50, 

DENZILLE-STREET.  r-i 


LEGAL   POSTINGS; 

In  the  HIGH  COURT  of  JUSTICE  in  IRELAND. 

CHAMCBBT  DITISION.— LAND  JUDGES. 

SALE 

Of  wan.eeenred  FEE-FARM  RENT  Isaainf  ont  of  PREMISES  in 

DAME-STREET,  In  the  CITT  OF  DrSLIN, 

Oh  TUESDAY,  the  ISti  dag  of  APRIL,  1883. 
In  the  Hatter  of  the  Estete  o( 

ATHERINE  M'GOWAN 

and  MART  KELLT,  otherwise  M'GOWAN,  and  OWEN 
KELLT,  the  Husband  of  the  said  MART  KELLT,  othsrwisa 
MMJOWAN, 

Owners  and  Fetltionen. 

TO  BE  SOLD  BY  PUBLIC  AUCTION, 

Before  the  Right  Honourable  Judge  Ormsby, 

At  his  Court, 

Land  Jndges'  Court,  Inns-qw^,  DnUln, 

On  TUESDAT,  the  18th  day  of  APRIL,  1881, 

At  the  hour  of  TwelTe  o'clock  noon, 

A  Perpetnsl  Yearly  Fee-larm  Rent  of  £180  Issnlng  and  payable  ont  o( 

the  Premlaea  known  aa  Noa.  46  and  47  Dame-street,  in  the  ParUh 

of  St  Andrew,  and  County  of  the  City  of  Dublin,  held  In  Feeeimpie, 

tm  of  rent.    The  OoTemment  Valuation  of  the  Premlaea  la  SUM  per 

annton. 

Dated  this  «lh  dqr  of  March,  1881. 

IGNATIUS  O'KEEFFE,  tor  Bxamtawr. 


c 


DESCRIPTIVE  PARTICULARS. 
Hie  Fea-tann  Bent  offered  for  Sale  Is  Issaing  and  payable  out  of  tlw 
Premises  known  as  Moe.  44  and  47  Dama-street,  In  the  City  of  Dublin, 
in  which  tlie  Crown  Life  Assorance  Company  eany  on  their  Dnblia 
buslneaa  It  Is  well  secured,  and  is  one  of  the  meet  desirable  securities 
frtiich  can  be  brought  nnder  the  notice  of  peiauna  seeking  a  safe  Inrest- 
nent  for  capital.  Inasmuch  aa  tlM  punataal  payment  of  the  rent,  which 
Is  due  half-yearly,  every  ISth  March  and  19th  September,  may  be 
ealculatad  on  with  equal  certainty  to  the  diridenda  on  the  Tory  beat 
elam  of  InTeetmenta. 

PriTate  propoaala  will  be  received  by  the  Solicitor  having  carriage 
of  the  proceedings  up  to  the  6th  day  of  April.  1881,  and,  if  snproved  A, 
submitted  to  the  Court  wltlMot  furthw  noticek 

For  Bentsis  and  further  partieulan  application  to  be  made  at  tlie 
Raglatimr's  Office,  Land  Judged  Court,  Inns-quay,  Dublin;  to 

THOMAS    DONNELLY,   Eaq.,    Solicitor,   17    Dame-street, 

Dublin;  or  to 
•AMUEL  P.  REDINGTON,  Solicitor  havlaf  earriafe  of  the 
Proceedings,  81  Rutland-eqoare,  Dulilin.  44. 


RENTALS,    «S;c. 


SOLICITORS  hsTing  the  Carriage  of  Sales  of 
Property  in  the  Landed  Estates  Court,  are  respectfully  informed 
Uiat  they  can  have  their  Printing  executed  eoRvetly,  and  with  tha 
ntmoet  de^atoh  by 

J.  FALCONEB,   88,    CPPBB   8ACKTILLB-8TRBBT, 
DUBLIN. 
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PUBLIC  NOTICES: 


•Tbaj  are  the  beet  Feu  inrenied,  end  it  h  onlj  jnetloe  to  tba 
peteuteii  to  noont  the  laot"— ArMntury  Journal. 

«\fAONIVEN  &"'CAMERON'S    PENS 

iU    ABB   THE  BEiT."~FutHe  OfbtUm. 
"17M  NBWaPSPBBS  RECOMMEllD  TBSM.-B»a  Ot  GraiMc 

THE  PICKWICK  FBN. 
THE  NILE  PEN. 
THE  HINDOO  PBK. 
Jfu.  1,  3,  and  3. 
These  Fens  ue  •trangl;  oom- 
/<w<oii<,  ■nesdedfer^wJn.I'vOnvee- 

THE  BIG 'J' FEN, 
Ar  Mutie  and  Broad 
WrWng. 
THB  VAVBBLET  FEN. 
THE  OWL  FEN. 

"  The7  csome  le  a  boon  and  a  Uessixig  to  men. 
The  Fiokwick,  the  Owl,  and  the  Waverlej  Pen.'* 
"  The;  are  a  treaanre."— iStaiufardl 
BBirrKsa  axd   Dialiks  SuPTLnD  at  Spioui.  Rana. 
PaUnteet  <tf  Pma  OKd  PaUuMtrt: 
KACmrXN  ft  CAMEBON,  JH  to  IS,  BlaiMtraat  Edlnbargh, 
Fen  Maker*  to  Her  Majaitj'a  GoTemment  Offioea  (EaUbw  1770). 
"  The  world  owea  a  debt  of  gratitude  to  the  patentee*  tor  their  exod- 
lart  inrentiona''— Am. 

B€iean(t/llttparltifflir(mgtaMattoiu<:/OunPtiu.      «io 

ILLIARD    BALLS,    CHALKS, 

CUES,  and  TIPS,  and  all  other  BilUard 
^*^y^  TaHe  reqiiWtea,  at  HBNNIO  BROS.'  Itmt 
IP^^jV  Works,  11,  Hlgb-itreet,  London,  W.C.  Alao 
the  cheapeit  bouse  In  the  trade  for  Irorj  Ralr- 
bmahea,  Mlrren,  and  all  other  Iror;  ToUet 
articles  add  iTOrj  Goods  in  general.  Old  Balls 
•4Jii(ted  or  aiehsagad,  and  TaUaa  ra-csnfred.  Priee  Usts,  Cloth,  and 
Ciiahlon  Rubber  Samples  Fo*t  Free.— Established  IBM.  a6 

T   O    K   £  S  BROTHERS, 

PUBLIC  ACCOnNTASTS  AVD  AUBirOSB, 

LONDON  AND   LANCASHIRE   INSUBANCE  CHAHBBBS, 

■32,    WK8TMORELAMD-STBEBT, 

DUBLIN.  a«i 


c 


PUBLKX ACCOUNTANTS  AND  AUDITORS. 

IROWLET,     HUMPHRIES     &     CO., 

73,  DAME-STREET,  DUBLIN  (opposite  Mnnster  Bsnk), 
are  engaged  in  all  Matters  of  Aooounts  in  Chancery,  Bankruptcy, 
PartnersUp  Aooounts,  Ac,  te.  i6o 

LITERARY  and  Gteneral  Sale  Rooms,  No.  8,  D'Olier- 
street,  tli*  only  Sale  Rooms  in  Ireland  vhcnin  the  Proprietor 
has  a  practical  knowledge  of  the  Book  Departaienl 
J.  W.  BDLLIVAN,  AiKtioneer  and  Valuator  (Assistant  Itar  2S  y«us 

to  the  hue  Mr.  J.  F.  Jones), 
'BeBeotddly  insiles  the  attantiun  of  Solicitors,  Ezeootors,  Tnstses, 
Assignees,  or  others  interested  in  the  dinposal  of  Lii>raries,  Artistio 
Bflsoti,  UooMhold  Fnmitare,  *a,  to  the  uneanalled  taoUitiea  that  he 
pnsmsSBi  for  realizing  the  full  value  of  all  property  entrusted  to  Ids 
eare.  Law  Libraries  reoeire  the  special  attention  that  produced  such 
satlafaatory  results  In  the  sales  of  the  Ubmrte*  of  Baron  Gtaene,  Baron 
Figott,  Judge  Rfulcliffe,  Sergeant  Armstrong,  and  many  other*. 
Vi^uatlons  made  for  Probate  or  other  purposes  on  moderate  termsL 

W~!        C      A      R      R      O      L      lT 

s     44,  LOWBK  SACKVILLB-STKEBT,  DDBUN, 

WUiea  to  call  attentioa  to  his  lane 

STOCK  OP  MOTEPAFBB8  AND  BNVBLOPES, 

Diieot  in  ssery  instance  bom  tba  Uakar* 

Th«y  ar*  Sold  to  the  Fabllc  U  Wbolaaale  Piioea, 

His  large  Stock  o( 

tEATREB       GOOD  a, 

ComprMag  Bags,  Purses,  Wallet*,  Pocket  Books,  Hetallio  Vemo- 

randum  Books,  Blotters,  Writing  Case*, 

With  erery  article  connected  with  Stationery, 

Are  Sold  much  under  usual  ohargea.  ffj 

N  IMPORTANT  CONVENIENCE  TO  LAW 

WRITERS  AND  BOLICITOBB. 
STEPHENS' 

SCARLET  mK  for  STEEL  PENS. 

■  This  Ink  is  nnaSeoted  by  steal  pans;  It  Is  a  moat  brilliant  and  per- 
manent colour:  it  retains  ita  brilliant  ooloor  upon  parchment,  and  Is, 
eooseqnently,  of  givat  yaloe  l«  SeUqIton  and  Draughtsmen. 

Sold  in  stone  Dottles,  by 'all  StatSoben,  at  Is.,  s£,  l*.,aiid  <a.  each; 
and  in  ^ass  bottles  at  «d.  and  is.  es«h.  tjtt 

WATCHES.— JEWELLERT_Before  you  buy  a 
watch  or  JeweUery,  send  for  the  Midland  Coonties  Watch 
Conmany's  Catalogue,  beantifnlly  illustrated  with  onr  600  eopper-plate 
Address— 8. 


A^ 


•ngrwTton  and  sent  araUt  imdjtMt  firm  on  ttppUcutimt. 
Hm«»i,  Manager,  Vyse-street,  Birmhigfasm. 


PUBLIC  NOTICES: 


THE 


SIMPLEX 


PRINTER 

win  take  SO  or  more  Copies  o(  any  Writing  br  Drawing  in  Violet, 
Omen,  Bln»-BUak,  ar  Bed,  in  ten  ndnntea,  and,  milks  th*  great 
number  of  "  Grapha  "  now  before  the  PnbUc,  it  doee  not  require  wash- 
ing or  lemsltiiig,  but  whan  the  desired  number  of  copies  ha**  baea 
taken  the  remafnlng  Ink  will  sink  into  the  plate,  leaTing  the  mrtao* 
clear  and  ready  tor  another.  It  is  clean  in  use,  and,  hsTing  a  ralaed 
level  sar<aca,  presenta  a  great  advantage  tor  using  roller  and  aUowing 
a  copy  to  be  taken  hi  the  copying  book. 

PrioM  -Svo,  ea.;  4to,  Dai  aa&^lls.  i  folio,  16*. 

GERRARD  BROTHERS, 

AGENTS   FOR  THE  SIMPLEX  PBINTKR, 
87,  8TEFHEW8-GBBEN,  DnBLlW. igg 

ALEX.     ROSS'S     NOSE     MACHINE, 

A.  Applied  to  the  Nose  for  an  hoar  daily,  so  dincts  the  soft  csrtnsga 
of  wliieh  the  member  nnnilsti  that  an  iU-fonaed  noae  Is  quickly  shaped 
to  perfection. 

10i.6it.:  Posf  A-<s,10«.8<i„aKrs<{yiiaet«d.    PompMsf,  IVo  Blaatps, 

SL  LAMB'S  CONDDIT-ST.,  HtOH  HOLBMIH,  LOUDON. 

HAIK  CVSLINa  FLUia 

Carls  the  straightast  and  moat  imgovenialila  Eair,  >■.  td., 

sent  for  84  Stamps. 

ALEX.  BOSS'S  BAH  MACHIinB, 

To  ramady  ootatandinc  Ban,  10s.  M.,  or  Stampa.    Hll 

OREATBAIR  RB8TORER, 

3s,  Sd. ;  it  changes  Gray  Hair  to  ita  original  colour  very  qnloklj;  sent 

for  M  Stampa.    Bvery  apadaiity  for  the  Toilet  suppUad. 

BoNirs  <!/'  Ivaitatioat  <if  Jioai's  artWsa 
As  Chemists  keep  hU  artJclea,  see  that  yon  get  Us  HAIR  DTB  for 
either  li|^  or  daife  ooloiirs,  3a  <d. ;  his  DEPILATORY  for  removing 
Hair,  and  1^  OANTHABIDBS  tor  the  growth  of  WIdaken.  7 

BOBERT  WHYTE, 

Ladles'  ft  Gentlemen's^^  Boot  ft  Shoe  lannbctnier, 

1,    NORTH    FREDERICK-8TRXBT 

(ButUmd^qtiart), 

nriBLisHKD  ovcB  BALV  A  emtuiT. 

Boob  made  ten  Weak  AnMea,  Deformed  Feet,  and  Sorgloal  porpose* 

of  every  deecrlptlon. 

All  Work  executed  on  the  Premises  under  my  personal 

superintendence. 

Mono  but  flr*t.elsss  Workman  employed  in  either  Haldng  or  Repairing. 

MONEY: 


C  £ 


IRISH      CIVIL      SERVI 

1  PERMANENT 

BTTILDING    SOCIETY, 

II,    LOWER    8ACKVILLE-8TREET,    DUBLIN. 
Prerident— ALIiXANDER  PARKER.  Esq..  J.F. 

The  Directors  invite  attention  to  the  revised  Tsbles  of  the  Society, 
under  which  unprecedented  advantagee  are  offered  in  assisting  persons 
to  aeqaira  Freehold  or  Leaaehold  Property,  or  to  pay  oil  incnmbtaneea, 
Ao. 

n*  Soetety  hat  already  advanced  ovar  ElglU  Bandrtd  imd  Fifty 
Tlmuamd  Pmmdt  Sterling  on  llortgogt. 

DEPOSIT    DEPARTMENT. 

The  present  rate  of  Interest  allowed  on  Deposit  Raeaipta  Is  3  per 
cent  per  annum. 

Gnmnt  accounts  opened  and  aheque  boelu  rappUad. 

Intcreat  allowed  on  the  minimum  montlily  balajiea. 

Depodt  Bonds  and  Depoeit  Notee  an  tauad  for  soma  not  Iss*  than 
AlOO,  ranayahie  at  sndh  periods  sa  may  be  desired— not  less  than  one 
year— with  halt-narly  ooapons  lor  Interest  attaohed.  The  rates  ol 
Intetast  wlB  be  31  per  cent  when  taken  tor  one  year,  and  4  per  oeDt. 
lor  two  or  mora  years. 

Depoeitors  have  the  iollowiog  guaranteea,  via.  :-^ 

Vu  enMra  fundi  mutt,  vndtr  Iht  Act  of  PnrHamtnl,  ta  tovsifsd  «B 
morlyata  affmhcld  or  Uauhotd /mperty. 

Tha  loM  amount  rietiiabU  on  iipotU  <i  limittd  ty  Ou  Act  to  (m- 
Ihlrdt  oftht  ttUanet  dot  lo  Ik*  Soeitly  ow  itt  mortyaft. 

Prospsctui  and  evsry  Information  may  be  had  free  of  expense,  4m 
application  to  ' 

ALFRED  B.  UKBCBR.  Saoretanr. 

qj4 W.  Lower  Backvlllf-atreet.  Duhlia. 

1IK  STOCKS  and  8 H ABBS  often  yield  returns  five 
lo  ten  times  the,  amount  Inveated  m  asmany  days. 
Two  nKCSBiso  BuLts  lor  success.  In  EzpIanatoiT 
Book,  sent  tree. 
.  Address  GEO.  ETANS  A  CO.,  Broken,  Gredilin 
BoHSe,  OM  Broad-street,  London. 


£10 


«J9 


LOAN. 

WANTED — £20,000,  at  4^  per  (xnt.,  on  the  Security 
otFroperty  of  ample  value  In  the  County  Antrim.    Apply  to— 
'.Dublin. 
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W.  J.  Bbxtt,  43.  Dame-street.  1 
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PRESUMPTIONS    OF   LIFE.   DEATH,    AND 
BDRVrVORSHIP.-n. 

"  Wb  hare  fortunately  no  rale  founded  on  presuniption 
derived  from  the  lapse  of  any  fixed  period  of  time ; 
and  every  caae  which  I  have  ever  aeen  ahowt  how 
unwise  it  would  be  to  attach  any  such  weight  merely 
to  the  lapse  of  a  certain  number  of  years  without 
'reg^ard  to  the  age  and  character  of  the  party,  and  his  con- 
dition in  life,  and  the  character  of  the  country  in 
which  he  was  last  resident."  Yet,  notwithstanding 
the  satisfaction  with  the  Scottish  law  thus  expressed 
by  the  Lord  Justice-Clerk  Hope,  in  Fife  v.  Fife 
(17  D.  954),  the  unsympathetic  Legislature  had  the 
temerity  last  year  to  pronounce,  that  great  hardships 
had  arisen  from  the  want  of  any  limitation  to  the 
presumption  of  life  as  regards  persons  who  had  been 
absent  from  Scotland  or  had  disappeared  for  long 
periods  of  years,  and  that  it  was  desirable  to  provide  a 
limitation.  It  was  accordingly  provided,  in  effect,  by 
44  &  45  Vic.,  e.  47,  that  in  the  case  of  persons  absent 
and  unheard  of  for  seven  years,  the  presumption  of  life 
•bonld  be  limited  to  that  period,  so  far  as  to  enable  the 
Court  to  make  an  order  for  the  disposal  of  the  income 
of  their  heritable  or  movable  estates  ;  but  title  to  the 
fee  or  capital  of  such  movable  estates  requires  the  lapse 
of  another  seven  years  from  the  date  of  such  order, 
which  ii  increased  to  thirteen  years  as  regards  the 
heritable  estates.  Certainly,  this  seems  to  be  a  suffi- 
dently  temperate  tampering  with  a  presumption  that 
your  usual  Scotchman  h  ves  to  the  age  of  a  hundred.  Quite 
cantiona  enough,  at  all  events,  are  also  the  provisions 
of  the  Austrian  Ciril  Code.  Under  Article  24,  the 
cases  in  which  an  individual  who  has  disappeared  may 
be  presumed  dead,  and  in  which,  consequently,  the 
representatives  can  obtain  a  "  declaration  of  decease  " 
from  the  tribunals  called  the  Todeserklarung,  are  thus 
enumerated:  (1)  When  a  person,  eighty  years  of  age, 
has  disappeared  from  his  domicil  for  the  space  of  ten 
yean ;  (2)  when  a  person,  of  any  age,  has  disappeared 
for  a  period  of  thirty  years ;  (3)  when  a  person  has 
received  a  severe  wound  in  war,  or  was  in  a  vessel 
since  shipwrecked,  or  has  been  exposed  to  any  other 
danger  of  death,  since  the  happening  of  which  three 
^ears  have  elapsed.  The  last  cate^ry  is  rather  wide 
in  its  scope.  In  one  case  (S.  viii.,  No.  3,  847)  it  was 
held  that,  where  a  man  afflicted  with  melancholy  had 
declared  that  he  would  kill  himself,  in  a  tone  and 
manner  which  lefl  no  doubt  as  to  his  intention,  and  had 
made  preparations  to  carry  his  threat  into  execution, 
be  should  be  considered  as  being  exposed  to  the  danger 
of  death ;  so  that,  on  his  having  disappeared  during 
three  years,  he  was  treated  as  legally  dead,  and  his 
wife  obtained  a  certificate  of  his  death  in  order  to 
enable  her  to  marry  again.  In  the  French  Civil  Law 
there  exists  nothing  analogous  to  the  Austrian  declara- 
tion of  decease;  and  the  French  declaration  of  absence, 
permitting  parties  interested  to  exercise  the  same 
rights  as  if  the  person  were  dead — only  granted  in 
eases  of  prolonged  absence — does  not  confer  on  the 
wife  of  the  absent  party  the  rifht  to  re-marry.  In  the 
United  Kingdom  seven  years  absence  was  the  period 
fixed  by  the  Statnte  of  Bigamy  (1  Jac.  1,  c.  11,  s.  2, 
and  10  10  Car.  I,  a  2,  c.  21,  24  &  25  Tic,  o.  100), 
and  five  years  it  the  period  fixed  in  California.    Sev«i 


years  was  the  period  fixed,  also,  by  19  Car.  2,  c.  6 
(Eng.),  which  was  passed  to  remove  or  lessen  the 
inconvenience  arising  from  the  difficulty  of  ascertaining 
and  proving  the  death  of  cesttd  que  vita  in  leases — an 
ineonvenienoe  which  had  become  very  great  in  the 
seventeenth  century  in  consequence  of  the  increased 
intereonrse  between  distant  countries.  This  was  fol- 
lowed up  by  6  Anne,  c.  18,  the  provisions  of  which 
have  never  been  adopted  here  (see  1  Gabbett,  Dig. 
473).  But  the  statute  of  7  WilL  3,  c.  8  (Ir.),  cor- 
responds to  the  English  enactment  of  19  Car.  2,  c.  6. 
In  those  days  there  was  a  presumption  of  the  continu- 
ance of  life  until  the  contrary  was  shown,  more  distinct 
than  that  (if  any,  as  to  which  the  decisions  have  been 
already  mentioned)  which  may  now  be  at  all  recognised: 
WHfon  V.  Hodget,  2  East,  313  ;  Doe  v.  Jesson,  6  i&.  80 ; 
Rome  V.  Holland,  1  W.  Bl.  404.  But,  the  effect  of  the 
statute  law  in  question  was  that,  in  such  cases,  the 
presumption  of  life  terminated  on  the  expiry  of  seven 
years  from  the  period  when  the  person  was  last  known 
to  be  living:  Doe  ▼.  Jeason,  ubi  supra;  Netbitt  v. 
ifManvs,  8  Ir.  C.  L.  R.  600;  the  fact  of  his  death 
being  then  presumed,  but  not  the  particular  time  of  his 
death  within  the  seven  years :  Nepean  v.  Doe,  2  Sm. 
L.  C.  5«2. 

The  analogy  derived  from  the  statutes  of  bigamy, 
and  concerning  leases  for  life,  was  afterwards  aoopted 
and  applied  in  other  cases  in  which  the  duration  of  life 
came  into  question:  I  Greenl.  £v.,  s.  41,  n. ;  M^Mahon 
T.  M^Etray,  I.  R.  5  Eq.  I.  And  now  the  rule  is 
general,  that  a  person  shown  not  to  have  been  heard  of 
ror  seven  years  by  those  (if  any)  who,  if  he  had  been 
alive,  wonid  naturally  have  heard  of  him,  is  presumed 
to  be  dead,  unless  the  circumstances  of  the  case  ai« 
such  as  to  account  for  his  not  being  heard  of  without 
assuming  his  death :  Nepean  v.  Doe,  ubi  t^ra ;  Hope- 
well V.  Be  Kfina,  2  Camp.  118;  M'-Mahon  v.  M'Elroy, 
ubi  tupra ;  De  Martana  v.  De  Mariana,  33  L.  T.  N.  8. 
685;  Wenlieorlh  v.  Wentworlh,  71  Maine  Rep.;  Dane 
V.  Briggt,  8  Central  L.  J.  55 ;  but  there  is  no  presump- 
tion as  to  his  having  been  either  dead  or  alive  at  any 
particular  period  of  time  during  the  seven  years: 
Nepean  v.  Doe,  ubi  siqtra;  Watson  t.  King,  1  Stark. 
131 ;  Re  Phene's  Trusts,  L.  R.  5  Ch.  App.  139;  Ra 
Lewtt'  Trua*,  L.  R.  6  Ch.  356,  II  Eq.  236;  Re 
Green's  Setdement,  L.  R.  I  Eq.  282;  R.  v.  lAmley,  L. 
R.  1  C.  C.  196 ;  Davie  v.  Briggs,  ubi  tupra ;  see  GUI  t. 
Manly,  16  Ir.  L.  T.  Rep.  57.  A  case  depending  on  his 
having  been  dead  or  alive  at  any  precise  time  in  the 
period  of  seven  years  must  be  proved  affirmatively:  tea 
same  cases ;  Re  Nichols,  L.  R.  2  P.  dr  M.  461 ;  Rt 
Smith,  31  L.  J.  P.  &  M.  181 ;  but  see  Re  Walker,  L.  R. 
7  Ch.  120;  ife  Westbrook,  W.  N.  1878,  167;  and  the 
question  of  time  is  one  of  fact  for  the  jury :  NesMtt  r. 
M'Manus,  3  Ir.  C.  L.  R.  600 ;  R.  v.  WiUshire,  6  Q.  B. 
D.  866 ;  R.  v.  Lumley,  ubi  supra.  The  onus  of  proving 
his  death  at  such  particular  time  is  cast  on  the  person 
asserting  it,  or  to  whose  title  it  it  necessary  to  prove 
the  exact  date.  "It  is,  however,  often  a  doubtful 
question  on  whom  the  onus  of  proof  is  thus  shifted,** 
writes  a  recent  author,  who,  aft^  examining  the  then 
decisions  on  the  point  (and  see  R.  r.  WtUskire,  vbi 
supra),  adds  that  "it  is  much  to  be  desired  that  soma 
rule,  even  a  merely  arbitrary  one,  should  be  settled  on 
the  subject:"  Banning,  Limitation  of  Actions,  1U4-5. 
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It  has  been  said  that  the  presamption  of  the  law  is 
better  than  that  of  man  (Esprit  des  Ix>ix,  1.^  29,  c.  16) ; 
and  we  would  go  further  than  Mr.  Banning,  for  we 
would  rather  approve  of  the  introduction  of  a  statutable 
enactment  of  some  such  description  as  we  find  in  the 
Presumption  of  Life  Limitation  (Scotland)  Act,  1881, 
section  8,  providing  that,  for  its  purposes,  in  all  oases 
where  a  person  has  left  Scotland,  or  has  disappeared, 
and  where  no  presumption  arises  from  the  facts  that  be 
died  at  any  definite  date,  he  shall  be  presumed  to  have 
died  on  the  day  which  will  complete  a  period  of  seven 
years  from  the  time  of  his  last  being  heard  of,  at  or 
after  such  leaving  or  disappearance.  Taking  the  law 
as  it  stands,  however,  we  u>all  next  proceed  to  note 
some  further  points. 


THE  SALE  OF  POISONS. 

In  connexion  with  our  recent  paper  (ante,  p.  69), 
maintaining  that  the  existing  legislation  regulating  the 
sale  of  poisons  is  inadequate,  the  following  passages 
from  the  evidence  on  Dr.  Lamson's  trial  should  b« 
noted.    On  his  re-examination  by  Mr.  Poland, 

William  Ralph  Dodd,  an  assistant  at  Messrs.  Allen 
and  Hanbury'a,  wholesale  and  retail  chemista,  of  Plough- 
court,  Lmnbard-street,  said : — "  We  do  not  enter  in  th« 
register  of  poisons  sales  to  medicid  men.  Aoonitia, 
with  its  preparations,  is  one  of  the  poisons  under  the 
Poisons  Act  If  it  is  one  of  the  public  who  bujrs 
aconitia  or  any  such  poison  the  purchaser  must  be 
introduced  by  some  person  we  know.  Then  wo  have 
to  enter  in  our  register  the  date,  name  of  purchaser, 
name  and  quantity  of  the  poison  sold,  the  purpose  foe 
which  it  is  required,  and  then  to  take  the  signatures  of 
the  ponsbaser  and  the  person  introducing.  If  we  are 
satisfied  that  the  pimsbaaer  is  a  medical  man,  then  we 
need  not,  by  the  statute,  make  the  entries.  We  thus 
referred  to  the  Directory  to  see  whether  there  was  inch 
a  medical  man. 

"  Mr.  JusTiCK  Ha-wtons Supposing  I  went  iti  and 

having  got  hold  of  the  *  Medical  Directory '  and  taken  a 
name — say  Mr.  Brown — would  you  serve  me  with  two 
grains  of  aconitia? 
"  Witness. — That  would  not  be  sufficient 
"What  would  be? — You  would  have  to  write  your 
name  in  a  formal  manner. 

»  What  then? — If  I  were  satisfied  that  yon  wero  a 
medical  man  I  would  let  yon  have  it. 

"  Then,  do  I  understand,  that  anyone  of  respectable 
appearance  and  well-dressed  might  apply  and  that 
without  any  means  of  satisfying  yourself  that  he  is  not 
an  impostor  and  not  telling  you  what  is  untrue,  yoit 
would  supply  him  ? 

"Witness The  only  test  would  be  the  style  of 

writing  which  is  a  characteristic  of  medical  men. 

"  Mr.  JusTicc  Hawkins. — ^That  hardly  seems  satis- 
factory. 

"  Mr.  Poland  said  the  statute  was  the  31st  and  32nd 
Vic,  cap.  121,  secdon  17,  schedule  A.  The  Amend- 
ment Act  was  32nd  and  33rd  Vic,  cap.  117,  section  3. 
The  sale  to  a  duly  Qualified  medical  man  was  not 
dependent  upon  an  introduction  and  need  not  be 
entered. 

"Mr.  JusTicB  Hawkins ^It  strikes  me  that  any- 
one could  go  in  and  represent  himself  as  a  medical 
man  if  he  nad  picked  up  sufficient  knowledge  to  be 
able  to  write  *  aconitia  *  in  the  technical  way  and  be 
supplied  with  it  without  difficulty,  and  though  the 
matter  is  not  before  us  in  this  case,  it  may  be  that  the 
law  requires  amendment  in  this  particular." 

But,  how?  Does  not  this  matter  supply  an  addi- 
tional illustration  that  we  were  right  in  pronouncing, 
that  no  legislation  of  the  kind  "  can  be  thorough^ 


effective  so  lone  as  the  responsibility  for  the  legitimate 
sale  of  poisons  is  distributed  among  countless  chemists 
and  druggists ;  some  one  medical  man  for  each  district 
should  Mone  be  licensed  to  authorise  sales,  and  in  him 
the  responsibility  should  be  centralised;  and  through 
him  perhaps  even  the  delivery  of  the  poison,  purchased 
elsewhere,  should  be  carried  out."  But,  be  this  as  it 
may,  we  cannot  but  agree  with  the  Standard,  that  it 
is  dear  that  the  fadlities  for  obtaining  poisons  enjoyed 
by  anyone  who  can  quote  a  name  out  of  the  "  Medical 
Directory  "  ought  to  be  abridged.  Palmer,  Pritchard, 
and  Smethurst  were  also  medical  men.  Unquestionably, 
as  we  need  hudly  point  out,  the  detection  and  convic- 
tion of  the  most  accomplished  poisoner  of  the  age  is  in 
no  degree  due  to  the  operation  of  any  legidative  enact- 
ment regulating  the  sale  of  poisons ;  and  everyone  must 
agree  with  the  presentment  of  the  jury — concurred  in' 
by  Mr.  Justice  Hawkins — that  upon  such  sales  greater 
restrictions  should  be  imposed  by  the  Legislature. 

THE  BBFOBM  OP  LEGAL  PBOOHDURB.— IL 

(CMUauedfivm  page  78,  tmtt.) 
The  framers  of   the   Judicature  Acts  nndertook— 
whether  wisely  or  not  it  is  too  late  to  diaouss — to  provide 
one  uniform  system  of  pleading  and  procedure  for  all 
the  superior  courts  of  justice  couBoUdated  by  the  Acts 
into  one  Supreme  Court.    They  had  before  them,  as  we 
have  seen,  two  distinct  systems  which,  though  time 
and  neighbourhood  bad  produced  a  certain  amount  of 
mutual  approaoh  and  softened  down  their  sharpest 
points  ol  opposition,  still  retained  their  own  peculiar 
ohaiaoters.    They  had   likewise   to   deal    with    men 
imbued  with  one  or  other  of  those  systems,  and  un- 
willing to  give  up  more  of  their  familiar  principles  and 
practice    than    the    letter   of    reforming    legislation 
positively  compelled  them  to  do.    Controversiea  were 
not  wanting  at  the  time,  which  it  is  now  needless  to 
revive.  A  majority  of  the  Chancery  Bar  were  persuaded   , 
that  the  very  existence  of  eq.uity  jarisprudenoe  was  in 
danger— a  tear  which   has  in    no  way  been   realised. 
Equity  jurisprudeuee  has  been  gently  constrained  to 
speak  leas  in  artificial  metaphors   and  more  in  the 
langnage  of   common  understanding,  and  is  all  the 
better  for  it.     Hardly  any  one    foresaw   what   would 
happen  in  the  Common  Law  Divisions,  and  those  who 
did  were  not  listened  to.    The  outcome  was  a  com- 
promise between  equity  and  common  law  practice.  In 
which  equity  got  considerably  the  larger  share.    It  ia 
needless  to  enter  into  the  details  of  the  scheme  which 
has  been  at  work  since  the  morrow  of  All  Souls  in  1875, 
and  ia  by  this  time  familiar  to  the  present  generation 
of  lawyers.    Let  it  suffice  to  call  to  mind  the  more 
salient  features.    The  pleadings  were  assimilated,  oc 
intended  so  to  be,  to  a  shortened  and  further  simplified 
Chanoery  pattern,  but  the  Chancery  practice  of  oom- 
bining  the  defendant's  pleading  with  a  sworn  answer  to 
interrogatories  was  not  adopted.    Powers  of  interroga- 
tion and  discovery  as  wide  as  those  previously  existing 
in  Chanoery  were  given,  but  subject  to  leave  being 
obtained.    This   apparently  wholesome   provision   is, 
perhaps,  of  all  the  reforms  of  the  Judicature  Acts  that 
which    has  bad  the   most   surprising   results.      The 
common  law  method  of  taking  evidence  was  jastly 
preferred,    though    evidence     by    affidavit    was    not 
excluded;    and    this  latter  is  still  used,  not  only  in 
interlocutory  proceedings,  where  even  at  common  law 
it  has  long  been  admitted,  but  at  all  stages  of  that  large 
and  importsnt  class  of  Chanoery  suits  which  are  purely 
administrative,  or  where  the  facts  in  dispute  are  M 
slight  importance  as  compared  with  the  legal  questiona 
arising  on  facts  or  documents  which  are  admitted.    Aa 
to  the  mode  of  trial,  the  provisions  of  the  Judicature 
Act,  and  the  Bnles  of  Court  were  found  obscure  ;  but, 
after   much   oonfnsion   and   one   or    two    conflicting 
decisions,  things  went  on  in  substance  as  they  had  dona 
before.     Last,  and  by  no  means  least,  an  elaborata 
aystem  of  appeals  was  instituted. 
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The  ■oheme  of  the  Jadioatare  A.ot,  as  applied  to  the 
Common  Law  DiviiiioDa,  offered  to  the  saltors  and 
their  advisers  two  chief  points  of  novelty —great 
inoreaae  of  powers  of  disoovery  and  great  maltiplioation 
of  opportnnities  tor  appeal.  This  new  machinery  was 
derived  from  a  prooednre  that  in  its  origin  was  of  aa 
inqniaitorial  nature  and  under  the  oontrol  of  the  Ooart ; 
and,  though  that  oontrol  bad  lost  most  of  its  reality, 
the  procedure  had  on  its  native  ground  been  fixed  in  a 
well-established  routine,  and  if  somewhat  onmbrons 
and  ooatly,  was  not  on  the  whole  felt  as  vexations.  Now 
the  maohiaery  was  put  in  full  working  order  into  hands 
accustomed  to  work  a  purely  contentious  prooednre. 
The  result  was  that  for  every  avenne  of  teobntoal 
dispute  that  tm  dosed,  one  or  mora  were  opened ;  aod 
in  the  field  thus  opened  eoatontioos  were  vastly  multi- 
plied. In  Older  to  pat  some  eheok  on  eager  aod 
vexations  litigants,  it  bad  been  tfaonghttnlly  provided 
that  the  new  powers  of  discovery  should  be  exercised 
only  by  leave  of  the  Court.  As  it  turned  out,  no  more 
effoDtnsl  encouragement  to  long  and  wasteful  litigation 
eonld  have  been  given.  Plaintiffs,  or  rather  their 
•olloitors,  were  anxious  to  make  the  best  use  of  the 
weapons  for  the  first  time  at  their  disposal.  Defendants 
Were  as  anxious  to  keep  their  effect  within  bounds. 
The  whole  subject  being  Btraoge  to  practitioners  of  the 
common  law,  disputes  naturally  arose.  In  the  rwgnlar 
course  they  oame  before  a  Master  in  Chambers  ;  and  it 
they  had  gone  no  further,  it  might  have  been  well 
enough.  But  from  the  Master  there  was  an  appeal  to 
the  Judge  at  Chambers,  often  made  neoeesary  less  by 
the  inherent  difflonlties  of  the  oase  than  by  the  imper- 
fect ipaterials  for  decision  brought  in  the  first  iostanoe 
before  the  Master.  From  the  Jndge,  again,  there  was 
an  appeal  to  the  Divisional  Court,  from  that,  again,  to 
ihe  Court  of  Appeal,  and,  finally,  from  the  Court  of 
Appeal  to  the  House  of  Lords.'  It  is  only  fair  to 
lemember  that  this  last  step  was  excluded  by  the 
JndicatuK  Act  in  its  original  form.  Three  appeals, 
however,  are  a  heavy  enough  burden  for  points  of 
practice  to  carry.  Thus,  the  anxiety  of  reformers  to 
prepare  cases  in  the  beat  possible  manner  for  a  full  and 
fair  trial,  or  even  to  bring  about  at  an  eaily  stage 
disclosures  which  would  make  trial  needless,  produced 
an  abundant  crop  of  litigation  and  that  of  the  most 
Texations  and  useless  kind,  upon  interlocutory  appH- 
MLtions.  Probably  this  would  have  happened  even  if  all 
suitors  conducted  their  causes  in  good  faith.  Possibly 
things  would  have  been  different  if  counsel  and 
■olicitors  had  striven  to  work  the  Acts  and  Bnles  with 
a  single  eye  to  saving  the  time  and  the  purses  of  their 
clients.  But  lawyers  are  men,  and  cannot  be  expected 
to  work  against  their  own  apparent  interest.  And 
although  many  lawyers  in  both  branches  of  the  pro- 
fession are  men  of  honour  above  the  breath  of  snspieion, 
and  most  are  honourable,  this  is  not  the  case  with  all. 
Then  is  notoriously  a  sort  of  solicitors  who  live  and 
thrive  by  taking  up  cases  which  better  men  will  have 
nothing  to  do  with.  Their  delight  is  in  sharp  practice 
and  in  running  up  costs,  against  the  adversary  if  prooti- 
eftble,  but  otherwise  against  their  own  client  And  we 
fear  there  are  oonniel  who  do  not  scruple  to  lend  them- 
■elves  to  these  objeots.  Every  change  in  the  practice  of 
the  ooarts  is  watched  by  such  people  for  their  own 
porpoees.  A  few  of  them  can  do  much  mischief,  and 
oo  this  occasion  their  activity  has  not  been  wanting. 
When  two  praotitioners  of  this  class  meet  as  adversaries 
ibey  play  into  each  other's  hands.  Whichever  of  them 
b  defeated  is  slow  to  dispute  the  costs  charged  against 
Mm  by  the  victor.  They  come  ont  of  his  client's 
poeket,  not  his  own,  and  the  next  time,  besides,  it  may 
be  binuelf  who  wants  to  make  costs  in  the  same 
feebion.  Thns  the  game  is  carried  on  at  the  client's 
expense,  and  he  innooeutly  wonders  why  the  reign  of 
•bondant  and  cheap  justice  which  reformere  promised 
bim  persists  in  appearing  so  remarkably  for  off.  The 
offleere  of  the  Court  have  no  effectual  power  to  stop 
the  abuse  of  its  process  except  in  the  most  flagrant 
eases.    On  the  whole,  the  expense  of  prooeedings  in 


the  Common  Law  Divisions  (now  the  Queen'  Bench 


Division)  has  decidedly  increased  under  the  Judicature 
Acts. 

We  now  come  to  the  report  of  the  Committee  appointed 
last  year.  Dealing  flnt  with  the  question  of  pleadings, 
they  consider  the  proposal  of  making  some  kind  of 
concise  pleading  a  part  of  the  very  first  step  taken  in  an 
aetioc.  This  they  reject,  rightly  as  we  think.  For  » 
great  majority  of  the  actions  that  are  brought  are  un- 
defended or  practically  so.  The  High  Court  of  Justice 
is,  as  regards  these  oases,  nothing  but  a  public  office 
for  colleotiDg  debts  under  the  pressure  of  public 
authority.  The  simplent  machinery  that  answers  the 
purpose  is  the  best ;  and  aa  the  writ  of  summons  in  its 
present  form  is  found  effectual,  it  would  be  a  mistake, 
as  the  Committee  point  out^  to  increase  its  cost  by 
adding  more  matter  to  it.  The  truth  is  that  in  these 
oases,  and  in  a  good  many  others,  the  defendant  knows 
perfectly  well  what  the  plaintiff's  claim  is,  aod  the 
expense  of  any  fuller  statement  wonld  be  mere  waste. 
We  start,  then,  with  the  writ,  and  its  indorsement 
showing  the  nature  of  the  claim,  just  as  they  stand  at 
present.  What  is  to  be  done  about  further  pleadings  t 
The  Committee  think  that  in  a  majority  even  of 
disputed  actions  they  arc  not  reqoired  for  ascertaining 
the  question  between  the  parties.  They  propose  that 
within  a  certain  time  the  defendant  shall  give  notice  of 
any  special  defence  be  itkeans  to  raise.  This  notice,  we 
apprehend,  wonld  not  go  into  the  facts,  but  only  speeifjr 
the  nature  of  the  defence.  After  this,  "the  plaintiff 
shall  give  notice  of  any  speeial  matter  on  which  he 
intends  to  rely."  Thus  we  should  have  a  rudimentary 
system  of  pleading,  limited  to  the  indication,  with  the 
least  possible  technicality,  of  the  general  nature  of  the 
case  intended  to  be  made  at  the  trial.  Beyond  this  the 
Committee  think  no  pleading  should  be  allowed,  unless 
by  order.  Their  intention  is  in  the  right  line,  but  we  do 
not  tetl  sore  that  their  method  is  a  safe  one.  To  allow 
pleadings  by  leave  ef  the  Uoort  is,  in  tite  first  place,  to 
make  a  new  oooesioa  for  iaterioontory  •ppliootions. 
And  we  have  seen  for  the  last  half-doaen  yean  what 
interlocutory  applications  are  capaUe  of.  In  fact,  they 
are  the  spring  and  strength  of  the  present  distress. 
There  wonld  be  danger  on  either  hand  in  this  conditional 
allowance  of  pleadings.  Leave  to  plead  might  come  to 
be  a  matter  of  course  whenever  the  action  was 
seriously  defended.  In  that  case  we  should  be  where 
we  are  now,  with  the  additional  expense  of  an  order  of 
the  Court.  On  the  other  hand,  applications  to  deliver 
pleadings  might  be  stabbomly  resisted.  In  that  case 
the  discussion  whether  there  should  be  pleadings  or  not 
might  coat  as  madh  aa  the  pleadings  themselves ;  and 
what  is  more,  it  would  be  a  new  demand  on  the  tinoe 
of  Judges  and  Masters.  Doing  things  by  leave  of  the 
Court  looks  very  well  at  first  sight ;  but  it  has  an  ill 
sound  alter  the  recent  experience  of  the  Common  Law 
Divisioas.  At  least  two  other  ways  of  dealing  with  this 
qnestion  oocor  to  us.    The  present  practice  is  that  the 

Slaictiff  must  deliver  a  statement  of  claim,  unless  it  is 
ispensed  with  by  the  defendant.  It  would  be  simple 
to  reverse  this  rule,  and  say  that  a  statement  of  claim 
should  be  delivered  only  if  the  defendant  required  it. 
Similarly,  it  might  lie  upon  the  plaintiff  to  require  a 
statement  of  defence.  But  such  a  rule  wonld  be 
effective  only  with  the  provision  that  the  party  requiring 
a  statement  when  in  the  opinion  of  the  Court  it  was 
not  necessary  or  useful  for  the  determination  of  the 
oase  should  have  to  pay  the  costs  of  it.  Otherwise  the 
requisition  would  tend  to  become  a  matter  of  form. 
And  there  is  another  way  which  wonld  be  simpler  and 
better— namely,  to  abolish  pleadings  altogether.  Plead- 
ings are  assertions  either  of  facts  relied  upon,  or  of 
conclusions  of  law  which  the  party  fennds  upon  facts 
be  intends  to  prove,  or  partly  of  the  one  and  partly  d 
the  other.  The  old  common  law  system  exhibited  pure, 
or  almost  pure,  condusionB  of  law.  In  the  Chancery 
system  facts  prevail,  but  conclusions  of  law  were  often 
added.  In  the  Scottish  system  the  facts  and  the  law 
of  the  case  are  pleaded  separately.  We  must  assume 
that  for  England  the  day  of  formal  pleadings  is  over. 
Whatever  pleading  is  now  possible  must  be  mainly  a 
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•totement  of  fact.  To  what  parp<QB'  sboold  snob  » 
statement  be  made  in  that  form  t  It  must  be  made  as 
beiDft  in  the  interest  ol  one  or  both  parties.  One  party 
may  want  information  from  the  other ;  or  he  msy  think 
»  oonneoted  aoooant  of  iiis  oase  advaatageoua  to  him> 
self ;  or  both  may  be  ajsreed  about  the  faota  on  which 
the  question  arises,  and  wish  to  luy  them  before  the 
Coart  as  admitted.  As  things  now  are,  the  parties 
may  state  a  oase  for  tbe  opinion  of  the  Court  if  they 
can  agree  npon  it ;  and  if  one  of  them  wants  information 
from  tbe  other,  he  oaa  get  it  by  way  of  particulars  and 
disoovery.  For  neither  of  these  purposes,  then,  does 
pleading  seem  to  be  needful.  It  may  be  said  that 
pleadings  are  in  the  iutereat  of  both  parties,  inasmuch 
as  they  provide  halting  points  in  tbe  action  at  which 
tbeir  advisers  are  in  a  manner  compelled  to  t&ks  a 
survey  of  tbe  field.  Opportanities  are  thus  made  for 
oompromise  or  arbitration  whioh  may  prove  of  great 
value.  These  balting-plaoes.  however,  seem  to  be  fairly 
well  given  by  the  notice  of  defenoe  aud  notice  of  special 
matter  in  reply  wbioh  are  proposed  by  the  Committee 
as  the  legolar  steps  in  a  contested  snit.  These  notices 
might  and  ought  to  be  so  framed  in  all  simple  cases  as 
to  define  the  real  issue  between  tbe  parties,  and  to 
define  it  to  tbe  satisfaotion  of  a  plain  man's  aader- 
■tanding,  a  purpose  for  whioh  the  old  pleadings  were 
too  artifloial  and  the  new  statement  of  olaim  is  too  lax. 
There  remains  the  case  of  a  party  wishing  to  tell  his 
■tory  for  his  own  advantage.  This  he  should  certainly 
be  allowed  to  do,  though  common  law  suitors  till  1875 
did  ^etty  well  withoat  it.  Bat,  subject  to  one 
oondition,  we  do  not  see  why  tbe  statement  should  be 
called  a  pleading,  or  why  tbe  leave  of  the  Court  should 
be  necessary.  That  condition  is  that  the  statemeut 
■bonld  be  regarded  as  a  Inxury  of  litigation.  We  woold 
Ut  parties  please  themselves  about  delivering  state- 
ments ;  bat  the  cost  of  them  shonld  be  borne,  in  any 
•vent,  by  tbe  party  making  them,  unless  the  Court 
certified  that  in  tbe  particular  case  they  were  necessary 
or  materially  nsefnl.  In  this  suggestion  we  were  only 
borrowing  the  priooiple  of  the  Committee's  own 
ezoellent  reoommendatioD  as  to  discovery,  whioh  we 
•hail  presently  mention.  A  party's  statement  of  his 
case  shonld  be  treated  as  merely  a  memorandum.  If  it 
were  nsefnl  only  or  chiefly  to  bis  own  counsel,  he  should 
pay  for  it  himself ;  if  found  nsefnl  by  the  Conrt,  he 
■bonld  be  allowed  credit  for  it,  bnt  not  too  easily. 

Next'  come  the  knotty  questions  of  interlocutory 
applications  and  disoovery.  The  Committee  say  "  that 
macb  of  tbe  expense  of  litigation  is  now  due  to  the 
power  whiob  the  parties  have  of  resorting  to  all  the 
modes  of  procednre  furnished  by  tbe  Judicature  Acts, 
without  regard  to  the  real  requiremeuts  of  the  cases." 
Exactly  so.  We  have  constrooted  a  machine  for  doing 
jostice  in  varied  and  elaborate  forms,  and  have  forgotten 
that  it  is  also  a  machine  for  making  costs,  and  worked 
by  those  who  are  ander  the  strongest  temptation  to 
regard  it  obiefly  in  that  light.  The  Committee,  there- 
fore, were  disposed  "  to  recommend  a  change  in 
procednre  wbioh  shonld  enable  the  Court,  at  an  early 
stage  of  the  litigation,  to  obtain  control  over  tbe  suit, 
and  exercise  a  close  supervision  over  the  proceedings." 
In  itself  this  general  idea  deserves  nothing  bnt  approval 
The  diffionlty  in  the  way  of  working  it  out  is  one  that 
oan  hardly  be  got  rid  of  by  any  device  of  administrative 
•UlL  Jadges  aud  Masters  cannot  well  exercise  of  their 
own  motion,  a  paternal  jarisdiction  to  control  the  pro- 
ceedings and  out  down  nseless  costs.  This  kind  of 
jorisdiotion  has  been   tried  long  ago  in   the  civilian 

Srooednre,  and  to  some  extent  in  Cbanoery ;  and  we 
ave  seen  that  it  degenerated  into  mere  formality. 
Unless  it  cao  command  superhnman  zeal  and  diligence 
in  its  ofiBcers,  tbe  Coart  must  be  aided  by  tbe  parties  to 
do  this  kind  of  work  thoroughly  ;  and  there  is  too  moob 
icasoo  to  fear  that  the  parties,  as  represented  by  tbeir 
solicitors,  will  seldom  be  strennonsly  minded  to  give 
this  aid.  Oar  belief  is  that  whenever  the  pablio  finds 
ont  tbe  real  state  of  things  therc  will  be  a  far  more 
vehement  demand  for  a  reform  of  the  legal  profession 
than  there  over  has   been    for  tbe  reform  of   legal 


pn)cedare.  That  time,  however,  is  not  yet.  Meanwhile 
the  difficulty  is  no  reason  against  seeking  the  best 
remedy  which  under  present  conditions  can  be  found. 

Tbe  Committee  propose  to  swallow  np  the  present 
crowd  of  disjointed  interlooutory  applications  in  on* 
general  "summons  for  directions,"  which  is  to  ioolode 
questions  of  further  particulars,  venue,  discovery, 
evidence,  mode  of  trial  or  reference,  "  and  any  other 
matter  or  proceeding  in  tbe  action  previoos  to  triaL" 
Subsequent  separate  applications  whioh  might  bav« 
been  made  on  the  general  summons  are  to  be  dieocaraged 
by  throwing  the  oosts  upon  the  party  making  them.  It 
is  contemplated,  we  presnmo,  that  the  summons  for 
directions  shonld  be  a  regular  incident  in  every  contested 
case  ;  this  it  certainly  would  becoma  Alacge  foresight 
on  the  part  of  tbe  Judge  or  Master  hearing  it  would 
seem  to  be  required  if  he  is  to  settle  at  one  stroke  the 
whole  course  of  the  proceedings  down  to  trial.  II  this 
foresight  failed  in  any  particular  there  would  be  other 
snpplementary  applications,  not  without  vexatious 
wrangles  on  the  question  whether  they  were  necessary 
or  not.  It  may  be,  however,  that  the  proposed  rule  as 
to  costs,  if  strongly  worked,  would  be  safficieot  to  keep 
this  bead  of  litigation  within  dne  bonnds.  And  if  tbe 
necessity  or  advisability  of  getting  all  interlocntory 
matters  disposed  of  at  once  had  the  e£feot  of  making 
the  settlement  of  a  somewhat  rougher  kind  than  at 
present,  we  do  not  think  it  would  be  any  great  harm. 
Human  jnstice  and  government  are  rongb  instramects 
at  best,  and  beyond  a  certain  point  it  is  waste  of  labour 
and  skill  to  polish  them.  Certainly  our  average 
standard  of  discrimination  is  finer  than  that  of  the 
Cornish  juryman  who,  in  a  capital  case,  delivered  his 
opinion  to  the  foreman  that  "  between  the  hanging  of 
'en  and  the  not  hanging  of  'en  there  isn't  a  halfpenny 
odds."  But  it  is  quite  possible  to  refine  too  much,  and- 
to  make  distinctions  in  law  and  procedure  which  look 
very  well  on  paper,  but,  being  in  troth  minuter  than 
the  inevitable  margin  of  human  error,  turn  ont  idle  in 
practice.  On  the  whole,  we  do  not  look  with  any 
confident  faith  on  the  "  sammons  for  directions;"  but  as 
nothing  could  well  be  wome  than  the  present  confusion, 
it  is  at  least  worth  trying.  The  proposal  to  assign  eaoh 
action  and  all  interlooutory  matters  therein  to  a 
particular  Master's  list,  from  wbioh  the  Masters  them- 
selves dissent,  is  a  point  of  detail  to  be  fully  discussed 
only  by  and  among  experts.  The  apparent  analogy  to 
the  long  established  practice  before  the  Chief  Clerks  in 
Chancery  is  by  no  means  conclusive.  For  tbe  Chief 
Clerk  is  the  officer  of  a  pattioolar  Judge  to  whom  the 
cause  is  attached  through  all  its  stages.  He  is  not  a 
separate  officer  of  the  Court  giving  his  own  decisions 
and  liable  to  have  them  appealed  from,  but  the  delegato 
of  the  Judge  exercising  his  powers  under  general 
instructions,  and  with  liberty  to  refer  to  his  prmoipal 
at  any  time.  In  the  Queen's  Bench  Division  it  would 
obviously  be  impossible  to  attach  causes  to  particular 
Jadges ;  and  the  partial  imitation  of  Chancery  practice 
recommended  by  the  Committee  would  probably  satisfy 
nobody. 

On  tbe  point  of  discovery  the  Committee  report  that 
the  powers  of  obtaining  disclosure  of  documents  and 
delivering  interrogatories  are  often  exeroised  oppres- 
sively. 'They  are  engines  for  harassing  opponents  and 
piling  up  needless  expense.  The  Committee  propone 
that  discovery  and  interrogatories  shall  be  allowed  only 
within  limits  to  be  fixed  by  the  Master — aa  a  rule,  we 
presume,  on  the  hearing  of  the  "summons  for 
directions."  And,  what  is  still  more  to  tbe  purpose,  the 
costs  are  to  be  allowed  "  where  and  where  only  such 
discovery  or  interrogatories  shall  appear  to  have  been 
reasonably  aud  usefully  asked  for."  This  is  the  Com- 
mittee's master  stroke,  and  goes  to  the  root  of  the 
mischief.  To  a  certain  extent  it  is  approved  beforehand 
by  experience.  Some  of  the  Masters  have  lately  made 
a  practice  of  reserving  the  costs  of  iuterlocatory  appli- 
cations for  tbe  final  taxation— that  is,  tbey  leave  it  to 
be  determined  in  the  light  of  a  review  of  the  whole 
proceedings  in  the  action  whether  the  particular  appli- 
cation was  proper.    Another  recommendation  is  made, 
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•nd  on  limilur  priooiples,  •■  to  givtog  notioe  to  Admit 
■peeiflo  tmata,  refusal  to  admit  them  teing  kt  th*  risk  of 
eoats,  if  it  appeftra  to  the  Cioart  to  have  b««ii  improper. 
Thli  if  adopted,  woald  farther  strengthen  the  aigament 
for  wholly  doing  away  with  pleadings. 

With  regard  to  the  trial  of  oanses,  the  Committee 
"  leoommend  that,  in  the  absence  of  directions  to  the 
oontrary,  the  mode  of  trial  shall  be  by  a  Jadge  witLoat 
a  joiy.'*  This  proposal  at  first  sight  looks  revolntionary. 
Bat  a  little  consideration  will  show  that  the  innovation 
ta  mnch  less  than  it  seems.  Oat  of  the  whole  oamber 
of  actions  commenced  in  the  Queen's  Bench  Diyision 
those  which  now  are  tried  oat  by  a  jnry  are  in  the  pro- 
portion of  1  in  400,  or  J  per  cent  Those  which  come 
Into  Conrt  at  all  are  between  2  and  3  per  cent.,  and  the 
majority  of  these  go  off  in  rarions  ways,  often  at  the 
last  moment  *'  The  parties  go  down  to  trial  with  all 
their  witnesses  and  deliver  their  briefs,  and  then  are 
ooeroed  into  a  refeienoe  ;  the  Jndge,  the  jury,  and 
eoanael,  all  feeling  that  a  jnry  is  wholly  incompetent  to 
deal  satisfactorily  witb  the  matter."  The  Committee 
are  jastly  of  opinion  that  this  is  a  scandal  which  ahonld 
be  cat  short.  For  this  end  they  propose  that,  as  a  mle, 
the  trial  shonld  be  I>efore  a  Jndge  alone,  bat  a  jnry 
may  be  had  on  the  application  of  either  party  if  he  can 
•atisfy  the  Master  that  trial  by  jnry  woald  be  convenient 
In  the  partloalar  case.  In  oases  of  libel,  slander, 
•edaction,  false  imprisonment,  malicions  prosecation, 
and  breach  of  promise  of  marriage,  the  absolnto  right 
to  ja^  trial  is  to  I>e  preserved.  We  think  this  provision 
nrs  in  over  oantion,  if  at  all.  The  semi-political 
nasona  which  make  it  proper  to  retain  the  jury  in 
criminal  cases  do  not  apply  to  these.  There  is  no 
reason  to  suppose  that  jnrymen  are  more  competent 
than  a  Jndge  to  decide  qoestions  involving  personal 
honoar  and  reputation.  And  the  most  delicate  qnestions 
of  this  class  have,  in  fact,  for  many  generations  been 
decided  by  eqoity  judges  sitting  alone.  We  are  not 
aware  that  their  deoiBions  have  given  rise  to  any 
dissatisfaction,  or  have  been  oonsidered  worse  than 
thoae  of  juries,  ka  to  the  common  run  of  civil  oaases, 
we  have  little  donbt  that  they  would  be  much  better 
dealt  with  by  a  Judge  alona  The  saving  of  time,  to 
begin  with,  woald  be  considerable.  Counsel's  speeches 
would  be  shortened,  there  woald  be  po  summing-up, 
and  mnch  less  dispute  abont  points  of  evidence.  And 
the  eases  where  the  jury  are  likely  to  form  a  better 
opinion  of  the  facta  than  the  Jndge  would  withoat  them 
may  be  reduced  to  an  exceedingly  small  number.  We 
do  not  mean  to  nndervalne  the  services  of  a  good  jury 
in  some  kinds  of  oasea  A  special  jury  of  business  men 
in  London,  Manchester,  or  Liverpool  is  oftentimes  of 
substantial  assistance  to  the  Judge.  In  this  case,  how- 
ever, one  is  apt  to  think  it  is  haHly  worthy  of  a  great 
nation  to  compel  skilled  mercantile  assessors  (for  such 
they  really  are)  to  give  their  time  and  labour  to  the 
Court  for  a  nominal  recompense.  Another  function  of 
the  jury,  humble  hat  not  to  be  despised,  is  to  veil  the 
VDoertalnties  of  human  judgment.  There  are  oases  in 
which  it  is  almost  impossible  to  derive  a  conclusion 
from  the  evidence  with  any  reasonable  confidcDoe.  It 
may  be  plain  that  at  least  one  of  two  or  more  conflicting 
witnesses  is  perjured,  bat  extremely  difiScuIt  to  say 
which.  In  these  oases  the  jnry  have  to  agree  somehow. 
Their  verdict,  being  neoessarily  nnqnalifled,  and  anac- 
oompanied  with  reasons,  has  an  appearance  of  certainty, 
and  the  poblio,  fortunately  for  the  credit  of  justice,  do 
not  hear  how  it  was  arrived  at.  The  jury  disperses 
and  ito  responaibility  is  dispersed  also.  A  Jndge  sitting 
alone  might  feel  embarraased  on  ocoaaiona  of  tbia  aort. 
Bat  there  ia  nothing  in  the  nature  of  things  or  in  the 
recommendations  of  the  Committee  to  prevent  the 
jury  from  being  retained  in  every  case  in  which  it  is 
really  nsafol  now.  The  Judges  would  have  to  arrive  at 
some  sort  of  nnderstanding  as  to  the  extent  to  which 
they  ahonld  give  reasons  for  their  decisions ;  but  there 
woald  b*  no  grave  diffianlty  about  this.  A  new  check 
00  the  jnry,  where  retained,  is  propoaed  by  the  Com- 
nlttaa  ia  the  shapie  of  a  rule  enabling  the  Jndge  to 
dinot  a  new  trial  on  the  application  of  either  party  if 


be  is  diasatisfled  with  the  verdict    This  alao  is  leaa  of 
an  innovation  than  it  looks,  for  the  Conrt  which  now 

franta  or  refnaea  a  new  trial  aeldom  refnses  it  when  the 
ndge  who  tried  tba  eause  thinks  the  verdiet  was  wron^ 
The  simplified  procedure  for  obtaining  a  new  trial 
would,  of  eourae,  be  swifter  and  cheaper. 

There  remains  the  topio  of  appeals,  besidea  acme 
other  points  of  practice.  As  to  interloontoiy  matters,  it 
is  propoaed  that  the  appeal  from  a  Master  should  still 
be  to  a  Judge  at  Chambers,  and  that  there  shonld  be  a 
farther  appeal  from  him  only  by  leave  of  himself  or  of 
the  Court.  We  think  it  a  mistake  to  admit  an  appli- 
cation to  the  Conrt.  Bucceaafol  or  not,  it  would  mean 
more  coats.  It  would  be  better  to  leave  the  Jadf^  at 
Chambers  an  absolute  diecretion  as  to  the  propriety  of 
allowing  an  appeal.  He  might  be  wrong,  but,  after  all, 
BO  might  the  Conrt.  In  Interlocutory  business  it  ia 
more  important  to  make  the  way  dear  to  fbiu  Utiam,  or 
rather  to  the  final  litis  eanteitatit,  than  to  secure  the 
highest  refinement  of  judicial  wisdom.  As  to  appeals 
on  the  result  of  a  trial,  the  toUowing  are  the  priaclplaa 
embodied  in  the  Committee's  reoommendations  :— 

Appeala  from  a  Judge  aitting  alone  or  from  Ua 
absolute  direction  of  a  verdict  to  go  straight  to  th* 
Court  at  Appeal.  Applications  for  a  new  trial  in  jury 
causes  to  go  to  Court  in  Banc  of  three  judffss,  not 
inolnding  him  who  tried  the  cause.  (This  woald  apply, 
it  will  be  observed,  only  where  the  judge  trying  the 
eanse  waa  not  dissatiafied  with  the  verdict).  Tfao 
decision  of  the  Court  in  Banc  to  be  final,  "  except  with 
their  leave  or  in  case  of  difference  of  opinion,  or  where 
the  sabject-mattor  of  appeal  exceeds  £600."  Appeala 
from  the  Court  in  Banc  to  go  to  a  Conrt  of  Appeal  of  at 
least  five  judges. 

This  arrangement,  it  ia  thought,  would  avoid  over- 
loading the  Conrt  of  Appeal  with  work  that  need  to  be, 
and  can  be,  eCeotaally  done  by  the  judges  of  firat 
instance,  and  woald  give  more  weight  to  ite  deciaions. 
The  soggestion  involves  no  violent  change,  and  is  about 
as  good  a  one  as  ooold  be  made  under  existing  conditions. 
But  there  is  a  fact  officially  ignored  in  all  diaenssions  of 
the  rearrangement  of  jodicial  business,  whioh  never- 
theless is  true,  and  which  sooner  or  later  the  pnblio  and 
Parliament  mast  face.  It  is  that  of  late  years  the 
work  of  the  judges  and  officers  of  the  Coarto  has 
increased  ont  of  all  proportion  to  their  nnmber.  And 
every  reform  whIoh  improves  or  expedites  prooedare 
tends  to  increase  it  still  more.  Time  and  labour  may 
donbtless  be  saved  in  many  ways  by  improvemeats  of 
this  kind ;  bat  they  will  attract  at  least  as  mnch  new 
basiness  as  the  saving  allows  room  for.  An  »bl« 
military  critic  lately  pointed  out  the  indisputable  troth 
that  no  amount  of  ingenious  manipalmon  of  short 
service,  reserves,  or  any  other  invention  woald  enable 
one  boy  to  do  the  work  of  two  men.  It  is  the  same  in 
the  case  before  us.  Incieaeed  aoeommodation  and 
higher  speed  are  not  to  be  made  out  of  nothing  or  to  be 
had  for  nothing  in  a  Court  of  Justice  any  more  than  on 
a  railway,  and  if  the  public  chooae  to  have  them  they 
must  be  paid  for.  Cheap  jnstice  means  rough  jnstioe. 
The  County  Courts  are  suffiolently  rough  in  oomparlaon 
with  the  Soperior  Oenrts,  and  even  they  are  by  no 
means  very  cheap.  It  is  for  the  pnblio  to  make  np 
their  mind  whether  cheapness  or  efficiency  is  to  be 
considered  first.  Bo  long  aa  it  passee  for  an  nnalter^ 
able  maxim  that  no  shilling  is  to  be  spent  on  doing  a 
thing  well  if  it  appeara  that  it  can  be  patohed  np  for 
ninepence,  there  ia  not  muob  prospect  of  the  nation 
seeing  the  best  value  for  ito  money,  either  in  the  Oourta 
of  jastioe  or  in  other  departments.— 3%ae(. 

A  Loita  Law  scrr. — The  longest  law-anit  ever  heard 
of  in  Kngland  was  between  the  hair  of  Sir  Thomas 
Tallrat,  VisoountLiale^  on  the  one  part,  and  the  heirs  of 
Lord  Berkeley  on  the  other,  reaped  ing  oertain  poesea- 
aions  not  far  from  Wotton-under-Edga  in  the  county  of 
Qlouceater.  It  commenced  at  the  end  of  the  reign 
of  Edward  IV.,  and  was  pending  till  the  reign  of  James 
L,  when  a  compromise  took  place,  it  having  lasted 
above  a  hundred  and  twenty  years. 
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THE  CONVETA.NCING  AND  LAW  OF  PROPERTY 

ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 

AND  WHERE  EXGLUDED.-VI. 
(ClimMi«t«<A<»" po0>  M<  i"^") 
Statvtobt  Mobioaoe. 
Mortgagt  by  one  Penan  to  cmother. 

Vp  to  the  preseat  time  we  hare  been  ooD«id«rio({  how 
tkr  oooameDts  can  be  abbreviated  by  omisaioD  of  olaase* 
in  relianoe  on  the  statnte,  or  by  the  sabBtitation  of 
■ome  teobnical  words  which,  by  virtae  of  the  statute, 
Bopply  aome  lengthy  oovenant  or  proTision.  Bnt,  in 
Schedale  in.  of  the  Act,  are  certain  forms  of  great 
brevity  which,  in  small  transactions  of  a  simple  natare, 
seem  likely  tu  be  mncb  employed.  They  derive  their 
efficacy  from  Fart  V.  of  the  Act,  ss.  26-29.  Form  No.  1 
is  a  deed  of  statotory  mortgage.  By  the  employment 
Of  that  form  there  will  be  implied,  by  virtne  of  seot.  26, 
(a)  Covenant  by  mortf^agor  tor  payment  of  the  mort- 
gage money  and  interest  at  the  stated  time,  (6)  Coven- 
ant for  payment  of  interest  after  default,  (e)  Proviso  for 
redemption.  The  heirs  of  the  mortgagor  will  be  bonnd 
by  his  covenants,  by  virtne  of  section  69,  and  the  re- 
presentatives of  the  original  mortgagee  can  claim  the 
benefit  of  the  eoveoants  (s.  2,  vi.).  To  imply  these 
provisions  the  deed  mnst  be  expressed  to  be  "  by  way 
of  statntory  mortgage,"  and  the  mortgagor  mnst  oonvey 
■*  as  mortgagor.' '  Persona  astng  these  forms  will  donbt- 
less  generally  rely  on  the  Act  throngfaoat.  The  mort- 
gagor shonld  also  convey  as  *'  benefieial  owner,"  so  as  to 
imply  tbe  oovenaots  of  sect.  7.  Oeneral  words  and  "  all 
•atate  olaas*"  will  be  omitted  (ss.  6,  68).  Power  of 
Mle  and  other  provisions  will  be  omitted  nuder  sects. 
19-34.  The  lesnlt  is,  that  a  statntory  mortgage,  when 
the  patoela  are  brief,  oan  be  easily  written  on  a  sheet 
of  note  paper.  These  statntory  forms  may  be  nsed 
with  variations  and  additions  (see  sects.  86,  27,  and 
notes  at  the  end  of  the  forma).  Bo  that  leasing  powers 
of  mortgagor  and  his  anbaeqaent  mortgagee  should  be 
ezolnded  as  usual,  and  covenant  by  mortgagor  to  insure 
oan  be  added,  if  desired.  It  will  be  well,  in  accordance 
with  the  fbrma  In  Bofaedule  III.,thronghont  these  forms 
to  use  the  word  "  convey  "  in  the  operative  part,  instead 
of  "grant"  (a.  40),  and  to  employ  the  new  technical 
words  "  in  fee  simple,"  instead  of  Uie  ordioaiy  words  of 
limitation,  "  and  his  heirs  "  (a.  61).  Bat  we  should  fsel 
inclined  to  add  the  words  "  in  tee  simple  "  in  the  oon- 
veying  part,  although  in  the  fbrm  in  the  sobednle  they 
ooour  only  in  the  habendum.  The  first  form,  as  thus 
altered,  would  read :  "  A.  as  a  mortgagor  and  benefieial 
owner  hereby  conveys  to  M.  in  /w  limple  all  that  [Ac.] , 
to  hold  to  and  to  the  nse  of  H.  in  fee  simple."  Bnt  of 
eonrae  this  is  not  a  point  of  any  vital  oonaequence. 

It  should  be  noticed  that  these  statotory  mortgages 
ean  only  be  made  with  respeet  to  freehold  or  leasehold 
land  (s.  2,  ii.)  and  that  they  must  be  made  by  deed 
(b.  26).  It  is  not  unlikely  that,  besides  being  nsed  in 
■mall  transactions,  they  will  often  be  employed  instead 
of  memorandums  of  depoait,  aooompanied  by  agree- 
nenta  to  execute  mortgagea.  They  will  also  be  found 
extremely  convenient  in  family  arrangements,  where 
the  object  is  to  obtun  a  legal  security  with  as  little 
expenae  as  poaaible,  and  whMe  tbe  partiea  are  known 
to,  and  have  oonfldenoe  in,  eaoh  other. 

Mortgage  by  teteral  Permm*  to  vnt. 

By  aeot.  28  the  covenants  for  payments  of  prinoipal 
Md  interest  implied  under  sect.  26  will  be  joint  and 
•everal.  This  is  qaite  satisfactory,  and  in  accordance 
with  oommon  practice  :  (see  David,  ii.  916, 986.)  With 
regard  to  implied  covenants  for  title,  and  other  matters 
not  peonllar  to  statutory  aaanranoes  nnder  thia  part  of 
the  Act,  the  reader  mnst  be  referred  to  our  previoaa 
remarka. 

Mortgagt  by  one  Person  to  levemL 

Hera,  by  seot.  28,  the  ooveoanta  will  be  joint,  except 
in  the  oaae  mentioned  below.  This  is  in  aooordance 
with  preaent  practice :  David,  ii.  871.    If  the  money  ia 


atated  to  be  owing  to  the  mortgageea  on  a  joint  aooonnt, 
the  benefit  of  the  oavenants  for  payment  of  the  money 
and  interest,  and  the  money  itself,  will  pass  to  the 
sorvivors  atnd  survivor,  and  the  personal  representatives 
of  the  last  survivor,  in  the  osual  way  (ss.  60, 61). 

If,  however,  the  amonnt  seonred  is  expressed  to  be 
secured  to  tbe  mortgagees  in  shares,  or  diatinot  snma; 
the  covenant  implied  will  be  deemed  to  be  with  each 
aeverally  in  respect  to  the  abara  or  diatinot  aum  seonred 
to  him.  This  is  in  effect  a  oaae  of  several  mortgagea  in 
one  deed,  and  so  the  implied  oovcmant  seems  qaito 
sattsfhotoiy. 

Trar^fer  of  Statvdary  Mortgage. 

Where  a  mortgage  exists  in  "  statatory  "  form,  it  will 
obvioQsly  be  convenient,  when  a  transfer  takes  place,' 
to  make  a  "  statntoiy  "  transfer.  The  deed  mnst  ex- 
pressly state  that  it  ia  made  "by  way  of  statutory 
transfer,"  and  should  be  drawn  in  one  of  tbe  three 
forma  (A),  (B).  and  (C)  in  Schedule  III.,  Fart  II  Then 
by  seot.  27  (2)  the  mortgage  money  and  interest,  and 
the  right  to  sne,  and  the  estate  of  the  mortgagee  in 
the  land,  becomea  vested  in  the  transferee.  The  tranafer 
must  be  indoraed  on  the  mortgage,  or  declared  aapple- 
mental  to  it,  or  else  it  will  be  needful  to  recite  the 
mortgage.  The  transferor  conveys  "  as  mortgagee," 
which  raises  the  ordinary  covenant  by  a  mortgagee 
against  his  own  inonmbrances,  sect  7  (F).  This  in  qaite 
aatiafaotory.  The  three  forms  (A),  (B),  (C)  correBpond 
to  the  three  varieties  of  transfer  explained  in  David,  ii. 
814.  In  Form  (A)  the  mortgagor  does  not  join.  Com- 
pare David,  ii.  1292, 1295.  In  Form  (B)>  "  covenantor  " 
joins,  and  by  implioation  covenants  for  payment  of 
mortgage  money  and  interest  by  force  of  sect.  27  (3). 
This  form  is  applicable  to  a  case  where  the  mortgagor 
ia  a  party,  but  has  charged  or  limited  the  eqaity  of 
redemption.  He  simply  joins  for  the  purpose  of  covenant- 
ing for  payment,  and  so  is  styled  "  a  covenantor."  It 
should  be  noticed  that  thia  difiera  oonaiderably  from 
the  oorresponding  form  in  David,  ii.  1299.  The  statntory 
form  contains  no  recital  of  the  state  of  the  mortgage 
debt,  or  reqnest  by  tbe  mortgagor  to  the  old  mortgagee 
to  transfer  the  debt  and  the  estate.  It  is  therefore  less 
eligible  than  tbe  oommon  form,  but  doabtleas  it  will  in 
most  cases  be  toood  practically  sufficient. 

Form  (0)  is  a'statatory  transfer  and  statntory  mort- 
gage combined,  and  derives  its  efficacy  from  sect.  27  (4), 
It  ia  applioable  to  a  case  where  the  mortgagor  joina  in 
a  tranafer,  and  has  not  made  any  inonmbrancea  ainca 
the  original  mortgage.  According  to  the  old  form,  a 
tranafer  nnder  snob  circnmstancea  waa  made  so  as  to 
be,  in  faot,  a  new  mortgage,  bnt  tbe  old  mortgage  waa 
kept  on  foot  to  defeat  any  possible  meane  inonmbrances. 
This  plan  is  followed  in  the  statntory  form.  Also  tbe 
old  mortgagee  conveys  by  tbe  direction  of  the  mort- 
gagor, and  the  latter  oonveys  as  beneficial  owner,  so 
that  the  covenants  of  aeot.  7  (C)  by  the  mortgagor  are 
implied,  as  well  as  tboae  of  aeot.  7  (F)  by  the  mortgagee. 
Tbe  form  is  therefore  satisfactory.  By  sect.  27  (4)  no 
extra  stamp  will  be  required  by  reason  only  of  tbe  deed 
being  deaignated  a  mortgage. 

In  atatntory  transfers,  as  well  as  in  statutory  mort- 
gagea, joint  and  aeveral  oovenanta  by  tbe  peraona  oon- 
veying  aa  mortgagora,  or  joining  aa  oovenantora,  will  bo 
implied ;  and  alao,  where  there  are  more  tranafereea  than 
one,  tbe  oovenanta  will  be  deemed  to  be  made  with 
them  jointly,  except  the  amonnt  ia  stated  to  be  aeonred 
in  diatinot  abarea  or  anma  (a.  27).  Tbe  statntory  forma 
of  transfer  are  therefore  applioable  to  oases  where  there 
are  several  mortgagors  or  mortgagees.  If  the  money 
belongs  to  tbe  tranafereea  on  a  joint  acoonut  it  sboald 
be  so  stated. 

Statutory  Xeeouveyamee. 

This  form  is  aothorised  by  sect.  29,  probably  for  the 
sake  of  providing  a  convenient  short  model  form,  as  it 
has  no  special  force  given  it  by  statute.  It  ia  made 
anpplemental  to  the  laat  transfer  of  the  mortgage,  and 
not  to  the  mortgage;  nor  ia  tbe  mortgage  recited. 
Apparently  it  ia  considered  that,  aa  tbe  reoonveyanoe  ia 
supplemental  to  the  tranafer,  and  tbe  tranafer  to  tho 
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aaortftage,  tbarafora  tbe  reooDveyaooe  is  Bapplemental 
to  the  mort(^e.  However  this  may  be,  the  statutory 
raoonveyanoe  gives  do  ialoEmation  as  to  what  is  the 
mortgaRe  whiob  is  being  MeoDveyed.  Also  it  oooveys 
the  estate  "  disobaig^  ftom  aU  principal  and  interest 
■soared  by  and  from  all  olaims  and  demands  ander  the 
aaid  iodentare" — Le.,  the  transiar. 

Now,  the  traosfec,  io  tlie  oase  to  wbioh  £be  form 
relates,  was  not  "  a  atatotory  transfer  of  .morti^tiiie  and 
atatatwy  mortdsge  "  ia  form  (C),  for  otherwise  it  wonld 
have  been  recited  as  soob,  and  not  merely  as  "  a  stata- 
tory  transfer."  So  that  either  the  mortgagor  did  not 
join  at  all  in  the  transfer,  or  only  joined  as  covenantor. 
Bnt,  in  any  cose,  a  reoonveyanoe  sbonld  release  the 
mortgagor  from  that  which  boand  him,  viz.,  the  original 
mortgage.  So  that,  though  this  statatory  form  sbonld 
be  nsed  when  the  previons  assaranoes  have  been  "  statu- 
tory," it  will  require  oonsiderable  alteration.  The 
mortgage  sbonld  be  expressly  referred  to,  and  the  land 
aonveyed  discharged  from  it.  The  mortgagee  conveys 
"  as  mortgagee,"  and  so  the  oovenauts  of  sect.  7  (F)  are 
implied. 

Mortgage  of  ietutkotdt. 

The  forms  in  Sobednle  IIL  only  relate  to  freehold 
land,  but  statutory  mortgages  and  transfers  may  also 
be  made  of  leaseholds.  The  forms  require  little  altera- 
tion. The  lease  mast  be  recited,  and,  where  necessary, 
the  asnal  short  recital  as  to  mesne  assignments  and 
acts  in  the  law  mast  be  added :  (for  form,  see  David,  ii, 
971;  Wolst.  <k  T.  163.)  The  word  "convey"  wUl  be 
used  in  the  operative  part,  bnt  instead  of  the  words  "  in 
fee  simple"  there  will  be  snbstitated  "the  residue  of 
the  term  of  years  granted  by  the  said  lease  except  the 
last  three  days  thereof."  Also  there  must  be  a  trust  of 
the  last  three  days  in  favour  of  purchaser :  (for  form  of 
•oob  a  trnst,  see  DavicL  il.  974 ;  and  oompare  Wolst.  & 
1.164.) 

(To  tt  continued^. 


HEAD-NOTE  ODDITIEa 

In  noting  Mr.  Heard's  recent  prodnotions  the  Law 
Journal  observes :  "  The  bead-notira  to  reported  cases 
form  a  field  which  would,  we  think,  farther  raward  the 
teeearch  of  Mr.  Heard.  Their  brevity,  of  oonrse,  tends 
to  obsearlty,  and  this  obscnrity  often  takes  a  hamoroos 
torn.  Perhaps  the  best  of  them  all  is  one  wbioh  has, 
we  think,  escaped  Mr.  Heard.  It  is  the  bead-note  to 
SmUh  V.  TKe  Oreat  Btutem  Sailaay  Company,  Ii.  B.  a  G.  P., 
which  runs  as  follows  : — 

<•  <  The  plaintiff  was  bitten  by  a  stray  dog  at  a  railway 
Station  while  waiting  for  a  train.  .  It  was  proved  that, 
at  9  P.M.,  the  dog  flew  at  and  tore  the  dress  of  another 
female  on  the  platform ;  that,  at  10.80,  he  attacked  a 
oat  in  the  signal  box  near  the  station,  when  the  porter 
there  kicked  blm  oat  and  saw  no  more  of  him,  and 
that  ha  made  his  appearance  again  at  10.40  on  the 
platform,  where  be  bit  the  plaintiff.  Held  no  evidence 
to  warrant  a  jury  in  finding  that  the  oompany  had  been 
guilty  of  any  negligence  in  keeping  the  station  reasonably 
■afe  for  passengers.' 

**  In  this  inimitable  tale  it  is  difficult  to  know  which 
most  to  admire — the  rapidity  with  whioh  the  hero 
ohaDKes  bis  sex,  being  first  a  dog,  then  attacking 
*  another  female,'  and  then  again  a  '  he ; '  or  the 
punotnality  of  this  dog,  putting  to  shame  the  best 
express  train  of  the  oompany  whioh  so  basely  repudiated 
bim,  or  the  anticlimax  by  which,  after  all  this  graphic 
history  of  tearing,  cat-baiting,  and  kieking,  no  one  has 
to  pay  for  it.  He  was  an  irrepressible  dog,  too.  His 
historian,  being  evidently  told  that  there  was  something 
not  quite  olear  in  the  narrative  as  given,  endeavoured. 
In  the  'Law  Reports  Digest,'  to  give  an  appearance  of 
more  probability  to  the  story.  Bat  even  there  we  find 
bim  flying  at  *  another  person.'  Mr.  Heard  has  also, 
we  think,  missed  the  unparalleled  case  of  the  County 
Court  judge  '  who  actually  took  a  note  of  the  evidence  ' 
■a  reoordad  last  year  in  the  Law  ReporU.  Head-notes 
of  eases  supply  good  material  for  oompilationa  like  the 


present,  because  the  modem  tendency  to  diSoseness 
does  not  affect  them  so  largely.  The  recent  examples 
chosen  are  almost  ail  mnoh  longer  than  the  older 
examples.  Our  own  columns  and  head-notes  of  tiie 
Law  Jowrttal  Reporti  are  quite  at  the  service  of  Mr. 
Heard,  and  we  imagine  that  he  might  often  ma  fais 
quarry  to  earth  in  the  "IriiK  Law  Reporti." ' 


PARISIAN   LAW-STUDENT   LIPB. 

Most  foreigners  get  their  ideas  of  the  Parisian  student 
and  his  way  of  living  from  books  like  Kimball's 
"Romance  of  Student  Life  Abroad,"  Thackeray's  "Paris 
Sketch  Book,"  Murger's  "  Lt  Payt  Latin,"  and  somus  of 
the  tales  of  Alfred  de  Musset.  They  eonsequently 
obtain  a  rather  narrow  and  one-sided  view  of  life  in  the 
Latin  Quarter.  Kimball  presents  only  the  romantio 
side  of  the  French  student ;  Thackeray  takes  you  among 
the  art  students  only;  Murger  does  not  so  much  do- 
sodbe  the  Latin  Quarter  as  he  does  the  career  of  ft 
woman  who  happens  to  live  in  it ;  and  Alfred  de  Musset, 
with  his  Mimi  Pinsom  and  his  Bernerette,  gives  you  a 
poetical  rather  than  a  real  picture  of  persons  and  things 
on  the  left  bank  of  the  Semeu  The  writer  baa  not  yet 
come  who  has  treated  the  Parisian  stndent  life  as 
tboronghly  as  Tom  Hughes  did  the  Oxford,  and  Astot 
Bristed  the  Cambridge,  student  doings ;  nor  bavs  we  in 
our  language  any  work  on  French  schools,  colleges,  and 
aniversities  half  as  complete  and  interesting  as  Mr. 
Bart's  book  on  life  at  Oottingeo,  Berlin,  and  Xieipsio. 
Until  snoh  a  faithful  cbroniBler  arrive  the  following 
sketches  may  throw  some  light  on  an  attractive  sub- 
ject : — The  Latin  Quarter  is  that  extensive  part  of  Paris 
which  is  bounded  on  the  north  by  the  Seine,  on  the 
south  by  the  Mont  Parnasse  Railway  station,  on  the 
west  by  the  Rue  Bonaparte,  and  on  the  east  by  that 
sbApeless  pile,  the  Halle  aux  Vina.  The  university 
buildings  are  not  contiguous.  The  Law  Sohool  ia  a^ 
ten  minute's  walk  from  the  Medical  School,  and  it  takes 
yon  eight  minutes  to  walk  from  the  College  de  France 
and  the  Sorbonne  to  the  School  of  the  Fine  Arts.  The 
Sainte  Qenevi^ve  Library  is  at  least  at  twelve  minutes' 
distance  from  the  Masarin  Library,  and  the  uniformed 
members  of  the  Polytechnic  School  have  to  walk  at  a 
brisk  step  if  they  wisu  to  gain  the  Boulevard  St.  Michel 
in  eight  minutes.  The  visitor  to  the  quarter  and  the 
student  living  in  it  are,  therefore,  obliged  to  ramble 
about  if  they  desire  to  see  the  attractions  of  this, 
scholastic  spot.  The  attractions  are  numeroua.  There 
is  the  Od^on,  the  second  theatre  in  France,  a  Dorio 
struotare  that  witnessed  the  early  triumphs  of  Hugo, 
Ponsard,  Qeorge  Sand,  and  Dumas.  There  is  the 
Institute,  whose  massive  oopola  resembles  that  of  the 
Invalides,  a  resemblance  which  suggested  to  Heine 
the  bitter  hint  that  the  men  beneath  the  former  oupola 
are  also  invalids.  The  Mint,  the  Senate,  the  Court- 
house, the  Perfectnre  of  Police,  the  Sainte  Cbapelle 
are  a^l  in  the  student  quarter.  It  is  a  quarter  which, 
in  spite  of  the  modern  improvements  set  on  foot  by 
Napoleon  m.,  its  aristocratic-lonkiug  Boulevard  St. 
Michel  (the  main  artery  of  the  section),  its  many  new 
houses  and  pretty  shops,  its  broad  streets  usurping 
small,  winding,  and  romantic  ones,  still  contains  much 
that  gives  it  a  stamp  of  its  own.  When  yon  stand 
under  the  shadow  of  the  Pantheon,  or  within  earshot 
of  the  silver  chimes  of  St.  Etieone  de  Mont,  or  under 
the  gloomy  vaults  of  St.  Severin — when  you  see  the 
crowds  of  young  men  seated  in  front  of  the  oaf^j, 
grouped  in  front  of  the  lecture-rooms,  strolling  along 
boulevard  and  street,  yon  are  persuaded  that  you  are 
in  the  midst  of  a  quarter  where  youth  and  merriment 
and  studious  quiet  predominate.  In  the  spring  the 
lilacs  waft  their  sweet  perfume  upon  the  student  as  he 
passes  the  garden  of  the  Luxembourg,  and  in  autumn 
he  can  behold  the  gorgeous  tints  of  failing  leaves  in  the 
Jardin  des  Plantes.  The  Parisian  student,  with  the 
exception  of  the  followers  of  iGsonlapius^  is  a  late  riser ; 
"  Paris  is  like  the  Duke  de  YendOme,"  said  Benjamin 
Constant.  "It  is  epicurean,  cynical,  lazy.  It  gets  ap 
at  noon,  but  it  arises  to  go  forth  and  conquer."    The 
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Puiaian  stadent  is  •omething  like  that.  At  any  rat«, 
when  he  does  not  arise,  he  takes  his  breakfast  in  bed, 
md  when  he  does  he  takes  it  in  a  erlmerie  restanraat. 
This  repast  oonsists  not  of  beefsteak,  nor  of  bnokwheat 
eakes,  nor  of  ham  and  egge,  but  of  a  bowl — a  Oaapian 
8«a  fall — of  coffee  and  an  infinitesimally  small  roll. 
We  shonld  not  forget  the  spoon,  which  may  be  classed 
JQSt  after  the  ladle  in  siise.  When  be  has  finished  this 
first  breakfast  (oost  80o.  to  BOo.)  the  stndent  goes  to  the 
leotnre-room,  or  to  hia  studies,  or  to  tha  hospital,  as  the 
oase  may  be.  Stadenbs  of  the  law  generally  complete 
their  studies  iu  three  years ;  at  the  end  of  that  term  they 
are  UeeneU:  In  order  to  attain  this  degree,  which 
opens  the  way  to  all  liberal  and  administratire  positions, 
they  mast  have  passed  fonr  examiaations  satisfactorily, 
and  presented  a  thesis  that  has  been  approved  by  the 
Faoalty.  Thsy  attend  leotnres  at  the  Law  School  and 
freqnent  private  classes  called  eonfirmca.  There  is  no 
roU-eall  at  the  leetares,  and  therefore  attendance  is  as 
inagnlar  as  at  an  American  oolldge  chapel.  Every 
Mgttlarly  registered  law  stadent  has  his  card — earte 
<fA!tK2t(tn(— signed  by  the  Dean  and  Secretary  of  the 
Faoalty,  and  the  signature  of  the  bearer  is  likewtsa 
a(Bx«d.  This  card  is  good  for  one  year  only,  and  mast 
be  shown  by  the  stndent  when  reqneated  to  do  so. 
The  leotare-rcoms  are  geuerally  arranged  in  amphi- 
theatre form.  They  are  old  and  dingy,  and  the  system 
of  ventilation  dates  back  to  Noah's  days.  The  Professor 
baa  a  red  gown.  He  now  and  then  takes  a  sip  of  the 
•ngar-water  on  the  desk  before  him.  The  students 
distingaish  themselves  by  the  noise  they  make  before 
the  learned  gentleman's  arrival,  by  the  paucity  of  the 
notes  they  take,  by  their  listless  attention  when  he  is 
there,  and  by  the  Impatient  snapping  of  their  watch 
eases  when  he  stays  beyond  bis  time.  The  eonftrenee$— 
a  species  of  French  "  ooaebing  clubs  "—are  the  real  work- 
■bops  of  the  law  stndents.  There  they  are  qnescioned 
by  young  and  keen  tntors,  who  stand  in  pretty  mnoh 
the  same  relation  to  the  Law  School  that  the  Privat 
Dooenten  do  to  the  uoiversity  in  Germany.  The  eon- 
fireHcien  treat  of  the  same  subjects  as  the  lecturing 
Professors,  but  in  a  more  thoroogh  and  qnestioning 
manner.  Icdeed,  they  supplement  the  Professors.  The 
following  are  the  studies  to  be  mastered  by  the  French 
law  student :  —In  the  first  year  he  is  required  to  stndy 
Books  I  and  IL  of  Justinian's  "  Institutes,"  the  general 
history  of  French  law  as  taught  by  the  Professor,  who, 
of  course,  recommends  his  own  text-book ;  two  books 
of  civil  law,  two  books  of  penal  law,  and  certain 
•pecifled  articles  of  criminal  procedure.    In  the  second 

J  ear  the  oandidate  takes  np  Books  m.  and  IV.  of 
ostinian's  "Institutes,"  political  economy  as  taught 
by  the  Professor,  the  third  book  of  the  civil  law,  and 
three  books  of  civil  procedure.  His  third  and  last 
year  comprises  the  atndy  of  administrative  law,  the 
Commercial  Code,  some  more  articles  of  the  civil  law, 
and  private  international  law  as  taught  by  the  Professor. 
Having  passed  on  those  subjects,  the  last  examination 
taking  place  before  five  Professors,  he  presents  his 
thesis,  consisting  of  two  dissertations,  one  in  Latin, 
and  one  in  French,  and  when  it  has  been  approved  be 
has  it  printed.  He  nsnally  dedicates  it  to  his  grand- 
parents, if  living,  his  parents,  if  living,  and  if  deoeased, 
to  their  memory;  to  his  brothers  and  sisters,  to  bis 
favoorite  Professor,  and  to  his  intimate  friends,  not 
eoUeotively,  be  it  noted,  but  singly  and  by  names.  The 
dedication  page  of  a  French  student's  thesis  somewhat 
resembles  the  string  of  hieroglyphics  on  the  obelisk  in 
the  Park.  The  degree  of  litencii  is  not  the  highest  in 
the  gift  of  the  Law  Faculty,  though  it  is  the  one 
generally  sought.  The  highest  is  that  of  LL.D.,  and 
this  is  obtained  by  another  year's  study,  and  satisfac- 
tory examination  on  all  of  Justinian's  "Institutes,"  the 
Pandects,  the  whole  of  the  civil  law,  the  history  of  law, 
the  droit  eonitmitr,  industrial  and  commercial  law, 
oonstitntional  law,  and  finance.  Though  there  is  no 
Professor  of  elocntion  as  in  our  Law  Schools,  and 
thoDgh  moot  courts  are  not  held,  the  students  exercise 
their  oratorical  powers  in  the  cor^ftrenca,  but,  above  all, 
in  the  oaf<s  and  beer  saloons.    It  is  there  that  you  can 


frequently  hear  some  hot  debate  on  law  or  poUtiet 
between  two  stndents.  I  have  also  assisted  at  some 
very  fine  informal  discussions  in  students'  rooms,  where 
the  argnments  were  good,  the  flow  of  elocntion  easy, 
and  the  reading  displayed  broad.  But  what  the  French 
stndent  lacks  is  training  in  Parliamentary  law.  He 
has  but  a  very  faint  idea  of  it  in  hia  youth,  and  that  b« 
continues  in  his  maturer  years  to  have  a  vagne  idea  on 
the  importanoe  of  the  matter  is  proved  by  the  worse 
than  school-boyish  indecorum  of  the  proceedings  in  the 
Chamber  of  Dapoties.  A  little  less  Demosthenes  and 
a  little  more  Gushing  would  do  thsm  no  harm.  When 
eleven  o'clock  strikes  in  the  dome  of  the  Sorbonne  most 
of  the  students  hasten  to  thair  lunch  or  dijeuntr  i  la 
fowchette,  and  when  that  meal  is  despatched  they  stroll 
leisurely  to  their  habitual  oat<.  The  most  popular  of 
the  day  aa,t4a  are  the  Source,  frequented  by  Parisians, 
Sooth  Americans,  a  few  Luxembourgers,  a  colony  of 
Basques,  and  a  sprinkling  of  other  nationalities ;  the 
Voltaire,  a  respectable,  solid  establishmenr,  with  a 
good  stock  of  papers ;  the  Clnny,  the  Anglo-Saxon 
bead-quarters,  though  there  are  numerous  Boumanians 
in  the  billiard  rooms  up-slairs;  the  Yachette,  the 
"  swell "  caf^  of  the  quarter,  where  coffee  costs  just 
1  cent  more  than  in  the  other  coffee-houses  on  the 
Boulevard  St.  lUchel,  and  where  the  women  are  just 
one  shade  older  and  better  dressed.  It  is  in  these 
resorts  that  the  Parisian  student  takes  his  noon  cup  of 
ooffee  or  sips  his  mazagran  or  slowly  quaffs  his  liqueur. 
Here  he  reads  the  morning  news  or  disonsses  aqnestioa 
of  study  with  his  friends,  or  plays  a  game  of  sixty-six, 
(eartf,  baccarat,  or  whist,  or  tries  his  hand  at  checker* 
or  at  chess.  At  about  1  80  he  leaves  and  goes  about 
bis  regular  oocapation. — New  Tork  Timti. 


LEX  HON  COaiT  AD  lUPOSSIBILIA. 

Ths  following,  we  need  Boaroety  say,  oomes  from 
Ireland : — 

"Every  process  server  shall  before  serrioe  compar« 
the  copies  of  the  civil  bills  delivered  to  him  for  service 
with  their  respective  origiaals,  and  prior  to  the  lerviee  of 
lucK  eopiei  endorse  his  name  upon  the  original,  the  time 
when,  the  manner  in  which,  and  the  place  where  such 
service  was  made,  and  the  person  (whether  relative  or 
servant)  on  whom  the  same  was  served." 

The  extract  is  from  "Bales  for  the  Onidance  o( 
Process  Servers,"  issned  by  the  clerk  of  the  peaoe  tor 
County  Clare.  After  this  we  should  think  that  prooeea 
servers  will  give  up  the  business  In  despair.  The  Court 
whose  officer  he  is,  appears  to  be  harder  upon  him  than 
even  the  defendant  and  his  sympathising  friends  are 
said  Bometimes  to  be.  A  man  may  escape  being  made 
to  eat  the  writ  he  is  serving,  but  how  can  any  merely 
human  prooess  server  record  the  details  of  an  event 
before  it  happens  r — Law  JownuU. 


THE  PBEROGATIVB  OF  MEBOT. 

A  Parliamentary  paper  which  has  been  lately  issned 
will  lend  considerable  support  to  those  who  wish  to 
inaugurate  a  tribunal  of  appeal  in  criminal  cases^  It 
is  a  return  of  cases  since  1860  <'  in  which  appeal  haa 
been  made  on  behalf  of  persons  convicted  of  capital 
offences  to  the  Home  Secretary  for  the  exercise  of  the 
Boyal  prerogative  of  pardon  or  mitigation  of  sentence. " 
The  total  nnmber  of  these  appeals  amounts,  in  the 
last  twenty  years,  to  612,  giving  a  yearly  average  of  some 
twenty-five  cases,  and  of  these  379,  or  an  average  of 
nearly  fourteen  a  year,  have  been  unsuccessful.  Of  the 
remaining  convicts,  the  majority  have  been  eentenced 
to  penal  aervitode  for  life  or  shorter  term,  thirteen  have 
been  reprieved  witbont  commutation  of  sentence,  and 
sent  to  Broadmoor  as  lunatics,  and  six  have  been 
granted  a  free  pardon.  In  one  case  only  was  tha  sentence 
of  death  quashed  by  the  existing  Court  of  Crown  Caaea 
Beserved.  The  bearing  of  these  statistics  upon  the 
administration  of  the  criminal  law  is  nndeniably 
imjportant.  Seeing  that  in  eleven  out  of  every  twenty- 
five  instances  in  which  an  appeal  is  made  the  senteno* 
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is  oommated,  it  mast  be  asaoiaad  that,  did  no  power  of 
appeal  exist,  the  most  fatal  miacarriage  of  joatioe 
woald  constantly  oocar.  That  the  power  of  reviewing 
doabtfal  verdicts  in  so  nameroas  a  olass  of  oSenoes 
•boold  be  vested  in  the  Home  OfiSoe  seems,  to  say  the 
least  of  it,  illogioal  and  anomaloni  to  the  last  degree. — 
haim  Tvmu. 


EXPULSION  FROM  CLUBS. 

Clab  law,  in  one  sense,  IS  daily  receiving  itlnstration 
in  Ireland.  In  another  and  less  unpleasant  sense  it  is 
reoeiring  frequent  illnstration  in  England.  The  latest 
olab  ease  is  that  of  LawHtert  v.  Additon,  which  was 
decided  by  Mr.  Jastice  Kay,  on  Febroary  I,  in  a  way 
open  to  considerable'  remark.  Captain  Lambert  was 
a  memb«r  of  the  Jaoior  Army  and  Navy  Clob.  In  May, 
1880,  be  called  the  attention  of  the  general  meeting  of 
the  dab  (o  a  special  piece  of  alleged  miafeasanoe  of  the 
oommittee  in  readmitting  m  a  member  of  the  club, 
withoQt  a  new  ballot  or  Tornsal  re-election,  a  certain 
Lieatenant  Ooald,  who  bad  retired  from  the  dab  in 
December,  1879.  It  appeared  that  Mr,  Oonld  had  been 
nadmitted  beoanse  Sir  Norman  Priugle,  to  whom  the 
oommittee  had  applied  lor  pecnniary  asBietance,  had 
mada  It  part  of  the  termo  on  which  he  gave  that  assist- 
ance that  Mr.  Goald  sboald  become  a  traatee.  Mr. 
Qoald  became  a  trustee,  and  was  not  only  readmitted 
to  the  dab,  bot  was  placed  upon  the  committee.  The 
oommittee  were  entrnsted  by  the  rules  with  the  power 
of  electing  new  members,  and  of  publishing  such  bye- 
laws  In  regard  thereto  as  they  might  feel  expedient. 
Mr.  Ooold  was  readmitted  under  a  bye-law  passed  in 
November,  1879,  enabling  retired  members  to  be  read- 
mitted, with  the  committee's  approval,  on  payment  of 
back  subscriptions,  which  payment  he  made.  Captain 
Lambert,  as  he  had  a  right  to  do,  criticised  the  action  of 
the  oommittee,  and  deaoribed  it  to  the  meeting  as  "  a 
pooket  borough,  keeping  within  their  number  the  seleo- 
tion  of  members."  He  was  himself  put  np  for  election 
on  the  committee  at  the  same  meeting,  bqt  was  not 
•leeted.  Subsequently  he  seems  to  have  expressed 
rather  loudly  his  dissatisfaction  with  the  management 
tA  the  oommittee,  oooasionally  even  in  the  presence  of 
•traogers  or  servants.  In  December  he  received  a 
aotioe  that  the  oommittee  were  going  to  takb  his  con- 
duct into  consideration,  under  rule  11.  This  role 
Srovided  that,  "  if  the  oondaot  of  any  member,  either 
1  or  out  ot  the  dobhouse,  shall,  in  the  opinion  of  the 
oommittee,  ...  be  injurious  to  the  oharaoter  and 
interests  of  the  dab,  the  oommittee  shall  be  empowered 
to  request  such  member  to  resign,"  juid  to  expel  him  if 
be  refuse :  "  Provided  that  no  reqnest  be  sent  to  any 
member  anless  the  resolution  to  send  the  same  be 
agreed  to  by  two-thirds  of  the  members  of  the  com- 
mittee actually  present  at  a  meeting  to  be  speoiiUly 
•nmmoned  for  the  purpose."  After  some  oorrespond- 
enoe — in  whioh  Captain  Lambert  apologised  if  he  had 
orerstepped  }uat  oritioiam,  bnt  dedined  to  attend  before 
the  oommittee  to  answer  the  charges  against  him— he 
waa  eventually  requested  to  resign ;  the  resolution  to 
tiiat  effect  being  carried  by  six  votes  to  three ;  in  whioh 
■ix  votes  was  indnded  that  of  Mr.  Oonld,  whose  pre- 
■enoe  in  the  dub  was  the  obiet  ground  of  complaint 
against  the  committee. 

On  theee  facts,  Mr.  Jnstioe  Kay  held  that  the  plaintiff 
wa*  expelled  in  aocordanoe  with  the  rules,  and  after  a 
fair  trial,  or  opportunity  of  a  fair  trial,  and  that  perfect 
&oiiajU«(had  been  shown  throaghont  He  refeired,  in 
support  of  bis  decision,  to  Lord  Bomiily's  observation  in 
Bo^Hiuon  V.  MarquiM  of  Extttr,  87  Law  J.  Bep,  Chana 
178 ;  L.  R.  6  £q.  68,  that,  "  if  the  decision  of  the  dub 
meeting  has  been  arrived  at  bona  fidt,  and  without 
eaprios  or  improper  motive,  it  is  a  judioial  opinion  from 
whioh  there  is  no  appeal ; "  and  to  the  remarks  of  Ijord 
Jnstiae  James  in  Davlant  v.  Antnhui,  L.  B.  17  Chane. 
Div.  617,  "  unless  we  can  say  that  their  decision,  that 
Biujh  oondaot  would  be  injnrions  to  the  character  and 
interests  of  the  dub,  was  so  manifestly  absurd  and 
naaifastly  idle  that  it  ooald  only  have  been  a  false  pro- 


tenoe  to  oover  something  else,  and,  therefore,  was,  in 
fact,  fraudnlently  put  forward  for  the  purpose  of  giving 
effect  to  some  preconceived  notion   of  removing  him 
without  cause,  we  have  no  right  to  sit  in  judgment  on 
their   decision."      How,    if    the    oondaot   of   Captain 
Lambert  had  not  consisted  entirely  of  refleotiona  on  the 
oommittee  who  sat  in  judgment  on  him ;  or  if  the 
question  had  been  submitted,  as  the   committee  ba4 
power  to  submit  it,  to  the  judgment  of  a  general  meet- 
ug,  there  would  be  no  doubt  as  to  the  oorreotness  of 
the  decision.     But,  seeing  that  the  oommittee  were 
sitting  in  judgment  in  their  own  cause,  and  that  one  <A 
the  chief  grievancea  of  the  plaintiff  was  the  presence  in 
the  clab  at  all  of  one  of  the  members  of  the  committee' 
whose  vote  expelled  him,  we  cannot   bat   think  that 
there  is  considerable  room  for  donbt  whether  the  oaee 
is  not  rather  withia  the  soope  of  FiAer  t.  Krnnt  and 
Labouehen  v.  Sari  of  Whomtltffe,  tiian  of  JMnoHm  T, 
Antroinu,    In  the  former  oase,  reported  49  Law  I.  Bep. 
Chane.    11;  L.  B.  11  Chanc  Div.   358,  the  plaintiff 
bad  been  expelled  by  the  oommittee  for  drunkenness, 
accompanied  by  bad  langasge  to  a  guest  in  the  dub, 
without  a  bearing,  and  toe  aotion  of  the  oommittee  bad 
been  sustained  by  a  general  meeting.    The  Master  of 
the  BolU  reinstated  the  plaintiff  on  the  ground  that 
he  had  not  bad  a  fair  trial  before  the  oommittee,  and 
that  the  case  was  not  put  properly  to  tbe  general  meet- 
ing.    So  in  Labonobere's  oase,  one  of  tbe  grounda  on 
which  be  was  reinstated  in  tbe  Beefateak  Club  was, 
that  the  question  ot  expolaion  was  pat  to  the  general 
meeting  in  the  form  of  an  issue  between  the  oommittee 
and  Mr.  Labouobere.    But  the  case  under  consideration 
is  parallel  to  tbe  last  cited  case,  in  that  the  oommittee 
were  judges  in   their  own  oaasa,  and  tbe  practically 
easting  vote  was  given  by  the  very  member  of  the  oom- 
mittee whose  admission  was  tbe  subject  of  tbe  plaintiff's 
oomplainta.    There  is  obvious  impropriety  in  a  "  guow- 
jadicial  tribnnal,"  as  the  oases  have  it,  being  compoeed 
entirely  of  those,  criticism  on  whose  ooodnot  is  the 
matter  in  issue,  and  eventually  determining  its  aotion 
by  the  vote  of  a  person  who,  tbe  plaintiff  said,  not  only 
ought  not  to  have  been  a  member  of  the  tribunal,  bnt 
onght  not  to  have  been  a  member  of  the  dub  at  alL 
The  ease,  indeed,  is  somewhat  similar  to  that  ot  L]/tUUon 
V.  Sladebvm,  in  which,  pending  an  appeal  to  a  general 
meeting,  the  committee  ot  a  proprietary  dab  expelled 
a  member  for  oomplaining  of  the  conduct  ot  tbe  oom- 
mittee at  a  general  meeting,  and  by  letter  to  tbe  oom- 
mittee in  a  quite  unexceptionable  manner.    Bnt  that 
oase,  reported  45  Law  J.  Bep.  Chans.  319,  was  dedded 
by  Vice-Cbanoallor  Bacon,  on  the  sworn   answer  of 
tbe  oommittee  that  they  had  not  aoted  oapridondy, 
wantonly,  or  unjustly ;  and  in  the  oonsideration  that, 
probably,  the  Court  had  no  jurisdiction  to  interfere  if 
they  bad.    This  oase  is  in  oonfliot  with  the  later  cases 
already  dted,  and  the  two  oases  of  LytteUon  v.  BlaMmT* 
and  FiiKer  v.  Ktcmt  cannot  stand  together.    The  oom- 
mittee's  answer  in  LgttelUm  v.  £lacibur»  was  of  little 
valne  except  as  a  plea ''  of  not  guilty,"  and  their  perforin- 
anoe  of  a  jodioid  or  juoii'jndioial  office  was  not   in 
accordance  with  the  "  ordinary  principles  ot  jnstioe." 
Their  conduct,  as  well  as  the  plaintiff's  bad  been  called 
in  quaation,  and  each  party  had  declared  its  intention 
ot  appealing  to  tbe  club  in  general.    Yet,  while  that 
apped  was  pending,  they  sat  as  judges  in  their  own 
cause,  and  gave  jndgment  in   their  own    favour  by 
expelling  their  oritio.    Vice-Obanodlor  Baoon,  himself; 
seems  now  to  prefer  the  law  as  laid  down  in  those  oases 
to  his  own ;  sinoe  in  tbe  ease  of  Foittr  v.  Bmrritan,  dedded 
by  him  on  January  9  this  year,  be  reinstated  a  member 
who  bad  been  expelled  by  a  clob  oommittee  tor  getting 
tbe  dub  fined  for  an  infringement  of  the  lioensing  law. 
The  present  state  of  tbe  law  on  this  point,  as  laid  down 
by  tbe  Master  of   tbe  Bolls  and  followed  by  Vice- 
Chancellor  Baoon,  would,  therefore,  appear  to  be  that 
in  expulsion  oases  tbe  dub  sboold  not  only  sot  strictly 
in  accordance  with  the  rules  of  the  dab,  but  with  tbe 
ordinary  principles  ot  jnstioe;  and  that,  in  particular, 
attention    should  be  given  to  tbe  oonsiitation  ot  the 
Coart,  so  that  no  eue  who  has  any  bias  or  interest  in 
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the  matter  in  qaestion  tboold  ait  •■  a  msmber  of  the 
tribnaal  on  the  inquiry.  On  these  prinoiples,  it  is 
diffioalt  to  see  how  the  deciBion  in  the  oase  of  Lambert  t. 
Addititn  is  right.  Ooveruing  bodies  u«  notorioasly 
impatient  of  aritioism.  They  can  hardly  be  jastifled  in 
inflioting  so  eerioas  a  punishment  as  expnlsion  from  a 
elnb  for  oriticisms,  however  iadisoreet,  when  they  had 
another  mode  of  operation  open  to  them. — Law  JounttU. 


LIABILITY  TO  COUNTY  CESS. 

At  Monaghan  Assizes,  on  March  11th,  Jadge  Lawson 
decided  that  the  sale  of  a  tsnant-tiglit  of  a  tarsi  carries 
with  it  the  liabilities  as  well  as  the  advantages  possessed 
by  the  previous  tenant,  and  that,  althoagfa  the  sale 
took  place  after  the  passing  of  the  Land  Aat  of  1870, 
the  holding  having  been  created  before  that  Act,  the 
new  tenant  is  bound  to  pay  the  whole  of  the  ooanty 
oesB. 


NOTES  OP  EJIGLISH  CASES. 

[From  the  Latt  Jtmntat.'] 

CooBT  OP  ArrsAi. 

Before  Jsisbl,  M.B.,  Bsan  na>  Holxib,  L.JJ. 

UmoM  Bank  ov  Lohsok  v.  Xtmnut. 

Feb.  1. — Conveyancing  and  Lav  of  Property  Act,  1881  {44 
Jc4S  Vict.,c.4r),t.g5 — Order  far  SaU  of  mortgof/ed  Property 
after  Decree  for  Fortdonrt. 

A  building  estate,  situate  near  Addison  Road,  Een- 
•ington,  had  been  mortgaged  (1)  to  Ingram,  (9)  to 
the  Union  Bank,  (8)  to  a  Miss  Lee,  and  snooeasively  to 
five  other  mortgageea.  Under  a  deoree  for  redemption 
and  foreolosnre  made  in  this  action  in  May,  1879,  the 
offioial  leforae,  in  April,  1881,  found  £9,08S.  due  to 
Ingram.  The  bank  than  redeemed  Ingram,' and  in 
November,  1881,  the  offioial  referee  found  de33,219  due 
to  the  bank.  About  £4,000  was  due  to  Miss  Lee.  The 
property  had  been  valued  by  ezperieooed  valuers  at 
only  £18.600.  The  bank  now  asked  for  a  sals  under 
eeotioD  96  of  the  Conveyancing  and  Law  of  Property 
Act,  1881.  Kat,  J.,  was  of  opinion  that  theoe  was  no 
power  to  make  an  order  for  sale  after  a  foreclosure 
deoree ;  but  suggested  a  reference  to  the  Court  of  Appeal. 

Inee,  Q.O.,  and  Metkold  for  the  appellants. 

Preenum  appeared  for  the  eighth  mortgagee,  bat 
nobody  opposed  the  granting  of  the  order. 

Their  Lobdsbifs  were  of  opinion  that  there  waa 
nothing  in  the  wording  of  the  section  which  prevented 
the  Oonrt  from  making  an  order  for  sale,  at  any  time 
twfore  foreoIoBore,  abeolate. 

Appeal  alloKed. 

HULOOK  V.  ASRBIBBT. 

Feb.  8. — Mortg<^~-Porecloeurt — Action— Recovery  of 
Land — Statuteeof  Limitationt — Payment  of  Rent  by  Tenant. 
—S*4Wm. IV.,  e. g7,$$.e,40;  7  Wm.I7.Jtl  Vict.,  e.  tS. 

Appeal  by  the  defendant  from  the  jadgmsnt  of  Fbt,J. 
The  oase  is  reported  60  Law  JT.  Rap.  Oh&no.  746. 

Kekemek,  Q.C,  and  B.  A.  O^ard,  Q.O.,  for  the  appel- 
lant. 

Ooohm,  Q.C.,  and  Oozem  Hardy,  Q.O.,  for  the  plaintiff. 

Their  Lobdships  held  that  a  foredosnre  action  is  an 
Mtion  for  the  recovery  of  land  within  seotion  8  of  8 
A  4  Wm.  rV.,  o.  37. ,  and  not  section  40 ;  that  the  payment 
required  by  7  Wm.  IV.  ifc  1  Vict.,  o.  38,  to  take  the  case 
out  of  that  seotion  moat  be  a  payment  of  principal  or 
interest  by  the  mortgagor  or  his  agent,  or  some  person 
boond  or  entitled  to  pay  on  his  behalf.  Held,  overruling 
Fry,  J.,  that  payment  of  rent  by  the  tenant  to  the 
mortgagee  is  not  snoh  a  payment  that  there  could  not 
be  a  ratification  in  law,  even  had  there  bean  evidence 
in  fact  of  such  payment  by  the  mortgagor,  to  make  it  a 
payment  on  her  bshalf. 

Appeal  accordingly  allowed,  ezeept  as  to  tbe  part  of 
the  mortgaged  property  in  the  oooupation  of  Wade,  the 
tenant,  who  had  paid  the  mortgagee  the  rent. 


(From  the  Tiwue.) 

QatElt'l   SXNCH  DlFIIlOH, 

(Before  Matrxw  and  Cavx,  33.) 
Dbayb  and  OtHiBB  V.  Jaboiri  ahs  Oteibs. 

Feb.  18. — Service  of  proceu—Jwriidiaion—Balanee  of 
convenience. 

In  this  oase  ths  traveller  of  the  plaintiff  firm,  whole- 
sale giooeie  in  the  City,  called  npon  a  Belfast  grooer, 
and  got  an  oral  order  for  a  quantity  of  sugar,  to  be 
shipped  promptly  and  paid  for,  as  the  traveller  said,  on 
delivery  of  bills  of  lading  in  London.  The  sugar  waa 
shipped,  though  not  by  the  next  vessel,  and  the  bills  of 
lading  were  delivered  in  London ;  but  the  angar  waa 
lost  before  delivery,  and  the  Belfast  grooer  refused 
payment  of  the  amount  claimed,  whioU  was  £180, 
whereupon  the  wbolssale  hoass  sued  him  in  the  High 
Court.  By  a  recent  rale  or  order  of  the  High  Court  ot 
Jnatioe,  tbe  Court  or  Judge  are  to  exercise  a  discretion 
as  to  allowing  service  of  process  of  the  High  Court  on  a 
party  in  Sootlaod  or  Ireland  where  either  the  contract 
or  the  breach  ot  it  occurred  in  England,  having  regard 
to  the  amoant  claimed,  and  whether  there  is  in  the 
place  in  Scotland  or  Ireland  where  the  party  lives  a 
looal  Court  of  limited  jnnsdiotion,  and,  generally,  to 
considerations  of  conveoienoe.  There  was  an  affidavit 
for  the  plaintiffs  that  they  would  have  to  call  brokers  in 
the  City  to  prove  what  was  meant  by  "  prompt  ship- 
ment," and,  further,  that  there  is  no  local  Court  ot 
limited  jurisdiction  in  Belfast.  Under  these  oiroum- 
stsnces  the  Judge  at  Chambers  had  made  an  order 
allowing  service  of  process  on  the  grooer  in  Belfast  in 
an  action  in  the  High  Court,  to  be  tried  in  London. 
This  was  an  appeal  on  his  part  from  that  order. 

Mr.  Crump,  on  his  behalf,  oontended  that  as  the 
grooer  lived  in  Belfast,  and  hla  witnesses  would  be 
there,  the  action  ought  to  be  there,  and  there  was  no 
snoh  preponderance  of  oonvenienoe  aa  required  it  to  be 
brought  here. 

Mr.  R.  V.  WiUiame  and  Ur  Jfaatdl,  on  the  other  aide, 
for  the  wholeaale  house  in  London,  insisted  that  the 
order  was  right,  as  the  sum  waa  oousideraUe,  and  the 
bceaob  of  oontraot  was  in  London,  by  non-payment  on 
delivery  of  the  billa  of  lading,  and  then  waa  no  looal 
Coart  at  Belfaat. 

Mr.  JnancB  Mateiw  observed  that  on  this  application 
it  must  be  assamed  that  the  breach  of  oontraot  waa  in 
London,  the  oontraot  being  for  payment  on  delivery 
of  bill  of  lading  there,  and 

Mr.  JcsTioi  Cavi  observed  that  it  waa  the  fault  of 
the  dsfendaot,  the  grooer,  for  entering  into  snoh  a 
contract,  and  that' he  ought  to  have  stipulated  that 
payment  should  be  on  delivery  of  the  sugar  to  him  at 
Belfast. 

On  the  whole,  after  some  discussion, 

The  CovBT  came  to  the  oonolusion  that  there  waa  no 
gronnd  for  diaturbing  the  decision  of  the  Judge,  who 
had  ezeroiaed  hia  disorstiou  upon  all  the  eimnmstaDoes 
of  the  oase  as  to  the  balanoe  of  oonvenieaos  on  one  side 
or  the  other. 

Appeal  dismissed  with  oosto. 


LIABILITY  OF  MEMBERS   OF  DISPENSARY 
COMMITTEES. 

At  the  reoent  Olaremorris  Quarter  Sessions,  beforo  Mr. 
Richards,  County  Conrt  Judge,  I>r.  O'Borke,  medtoal 
officer  of  Ballinrobe  Dispensary  District,  sued  Mr. 
Monahan  for  £1  Is.,  for  one  visit  paid  to  a  patient  on  a 
visiting  ticket  issned  by  defendant ;  also  for  10s.  6d., 
for  advice  given  to  a  patient  at  the  Diapeneary,  on  a 
black  ticket  issned  by  the  defendant.  In  both  instances 
the  patients  were  held  by  tbe  Committee  of  Manage- 
ment of  tbe  Dispensary  District  not  to  be  fit  persons  to 
leoeive  Dispensary  medieal  relief,  and  the  tiokets  were 
oancelled.  The  defenoe  waa  that  defendant  did  not  know 
tor  whom  he  bad  issued  the  tickets  or  the  oironmstanoes 
of  the  patients,  but  thought  both  tickets  had  been  ob- 
tained by  ebildren.    Tbe  judge  said  that  the  iaanar  waa 
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gailty  o{  oarelessneas,  and  that  the  system  being  liable 
to  snob  abnse,  he  wonld  f^ve  a  decree  for  the  amoant 
claimed  agaipst  the  defendant,  as  the  person  who  called 
in  the  Doctor  was  liable  tat  the  payment  ot  his  fees,  and 
defendant  was  the  person  in  these  instaooes  who  had 
demanded  the  medical  ofifioer's  services.  No  appeal 
atpiinat  the  decision  vaa  made.  This  case  establisheB 
the  liability  on  the  part  of  a  ticket  issuer  for  having 
improperly  e:(«roised  his  privileges ;  while  in  former 
cases  nnmaroas  iastadoes  m  decrees  against  the  recipi- 
ents of  medical  relief  are  recorded,  but  this  is  tl)«  fltst 
case  of  s  decree  against  a  ticket  issner. 


THE  SALABIBS  OF  COBONBBS. 

The  new  Coroners'  Act  having  been  sabmitted  to  the 
grand  jnry  at  Armagh  on  Monday  last,  they  appointed 
a  committee  of  five  to  ascertain  the  average  namber  of 
inqoests  held  by  eaoh  of  the  three  ooanty  coroners. 
That  being  done,  the  grand  jnry  proceeded  to  present 
for  half  a  year's  salary  to  eaoh,  bnt  payable  up  to  lat 
May  next.  Mr.  Coroner  Feel  took  exception  to  this, 
bnt  as  the  grand  jnry  would  not,  in  acoordauoe  with 
the  3rd  section  of  the  Act,  pay  the  half  year  due  on  Ist 
November  last,  he  retained  Mr.  Boyd,  Q.C.,  to  bring 
the  matter  before  the  judge,  the  Bight  Hon.  A 
LawsoD.  The  grand  jnry  having  received  notice,  sent 
the  foreman  and  Mr.  J.  C.  8tronge,  J.P.,  to  the  judge, 
who  heard  their  case  in  chamber.  His  lordship  decided 
that  tbey  were  bound  to  pay  the  coroqers  the  half  year's 
salary  due  at  November  Ist,  1881,  and  so  on  half  yearly. 
The  grand  jnry  then  afterwards  songht  to  deduct  the 
fees  paid  at  July,  1881,  bnt  to  that  Mr.  Feel  also 
objected,  and  the  grand  jury  gave  way,  complying  with 
the  l»w. 


TEXT-BOOK  ADDENDA. 

(Cmlbmtdfnm  pag*  M,  trnle.) 
Zeljf  atnd  FouHt$  on  the  JtuUeaiim  AvU  (Srd  Edition),  194. 

Ths  prinoipla  of  protectiog  oODfidenttal  ooairaiiiuaatioas 
is  not  to  be  extended  to  protect  those  that  are  mads  by  a 
third  party  to  a  soBcitor  foar  the  porposa  of  mabhng  the 
■dioitAr  to  advise  his  olisnt  in  a  matter  as  to  whidi  no 
litigation  is  pending  or  contemplated  ( WheeUr  T.  D«  Mmr- 
Oant,  50  Law  J.  Bap.  Ghaaa.  7M) — 0.  A. 

Sobton  on  Bantruptef  {4th  Sdition),  S57. 

Pitt-Taylor  o»  Bankrupteg,  115. 
A  delivery  of  goods,  seized  under  an  dtgit,  to  ths  execu- 
tion creditor  at  ths  value  appraised  by  the  jury,  is  a  sale 
nnder  section  95,  Bahractian  3,  and  is,  therefore,  a  prutected 
transaction  (7'n  re  BantUtter,  ex  parte  Vale,  60  Law  J.  Bep. 
Chanc  797>— 0.  A. 

Sugden  on  Povieri  {8th  Edition),  44S. 
An  instrvmeDt  exercising  a  power  of  appoinUneot  mas' 
be  executed  and  constrned,  accurding  to  ths  rules  applicable 
at  the  time  of  its  execution,  to  an  ordinary  instrument  of 
that  kind,  although  the  power  may  have  been  created 
before,  but  exercised  after,  a  change  in  the  law  relating 
to  the  conrtmction  and  execution  of  such  instruments.  So 
held  where  a  power  to  appoint,  by  will,  was  created  before, 
bnt  exercised  after,  the  passing  of  the  Wills  Act  (Freni  v. 
ClemaU,  50  Law  J.  Bep.  Chanc.  801). 

Judicature  Ad,  187S,  $.   49. 

lelg  and  FonlJce§  on  ike  Judieature  AeU  {Srd  Edition),  44. 

Where,  in  an  action,  the  only  order  made  is  "  that  the 
defendant  do  pay  the  costs  of  ths  action,"  an  appeal  against 
the  order  is  not  an  appeal  for  costs  only  (Otdb  v.  Tatet,  60 
Law  J.  Bep.  Ohanei  809)— C.  A. 

Oipinger  on  Copyright  [tnd  Edition),  70. 
There  can  be  no  copyright  in  a  title  which  is  not  original 
{Diekt  V.  Tatet,  50  Law  J.  Bep.  Chanc.  809)— 0.  A. 
(I'd  be  contlnaed.) 


AFPOINTMESIS  AKD  P&OMOIIONS. 

KoTA  Bixs.— Information  Intended  for  pablieatloa  nnder  the  above 
heading  itaonld  reach  ua  not  later  than  Friday  momlng  In  saeh 
week,  aa  palflicatlon  Is  otherwise  delayed. 

Mr.  Jeffrey  Browning,  Boffelk-street,  has  been  ap- 
pointed solicitor  of  the  Land  Commission. 

Bir  Samnel  Fergnson,  LL.D.,  Q.O.,  Deputy  Keeper  of 
Fnblio  Becords,  has  been  elected  Prasident  of  the  Boyat 
Lish  Academy. 


BOOKS    BEOBIVED. 

A  Omoite  PraeHeal  JVeattw  on  th«  Laa  of  Property.  By 
"H.  W.  BOTO  Maokat,  Esq.,  LL.B.,  of  the  Middle 
Temple  and  the  King's  Isns,  BstTtstor-at-Law  Ac. 
London  :  H.  Sweet,  3  Chancery-lane,  W.O.,  Law  Book- 
seller and  Publisher.    1882. 


LAW  STUSENT'S  JOTJ&KAL. 

TEE  INCOBPOBATED  LAW  SOCIETy  OF 
IBELAND. 

Bastbb  Smiirag,  188S. 

NOTICE. 

The  PBiLimirABT  ExAMiHATioir  of  Candidates  for 
Apprenticeship  will  be  held  at  the  Solioitors'  Hail,  Four 
Cnurts,  Dublin,  on  Monday  and  Tuesday,  the  Srd  and  4th 
daya  of  April,  1832,  •(  Eleven  o'dock 

N.B. — ^All  Papers  to  be  lodged  on  or  before  Pride^, 
11th  March,  1882. 

The  FiRAL  ExaimiAVioir  of  Candidates  seeking  admis- 
sicn  as  8uU(Htora  will  be  held  at  the  same  place,  on 
Wednesday  and  Thursday,  the  5th  and  8th  days  of  April, 
1882,  at  the  tame  hour. 

By  Order  of  the  Council, 

JOHN  H.  GODDABD.  Secretary. 
SoUdtoiB'  Han,  Foot  Courts,  DabUn. 

N.B. — ^The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Wednesday,  the  28th  of  April,  1882,  at 
Three  o'clock,  p.m. 

Candidates  residing  in  the  country  need  not  remain  in 
town  to  hear  decision,  but  can  learn  same  from  the  Duiilin 
Morning  Papers  of  the  day  following  the  announcemeut. 


THE  INCOBPOBATED  LAW  SOCIETY  OF 
IRELAND. 

TSMITT  SiTTIBOB,  1882. 

FINAL    EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  papers,  fto,  on  or  before  the 
firtt  day  of  Eattar  Sitfingt,  1882. 
By  Order, 

JOHN  H.  GODDABD,  Secretary. 

Solidtors'  Hall,  Four  Courts,  Dublin, 
Srd  February,  1882. 


BoOom^t  Pais-Stmamim  and  want  of  Energy.— When  Bnt  the 
nerrea  feel  noatmng,  and  UatleMoeaa  anpplaaU  energy,  It  la  tha  rlgfat 
time  to  take  aome  alteratlfe  aa  HoUoway'a  PiUa  to  prevent  diaorder 
running  I  to  diaeaae.  Theie  excellent  Pills  correct  all  irregalaritlea 
and  weakneaMa  Tbey  act  so  Undly,  yet  so  energetically  on  the 
fnnotiona  of  iWgwIlnii  a»l  aarinllation,  that  the  whole  body  la  revived, 
the  Uood  if  rendered  richer  and  porsr,  tba  mnaolaa  become  anner  and 
atmnger,  and  the  nervona  and  absorbeot  Sftema  an  InTlgorated. 
Tbeae  Pilla  are  auitatle  for  all  daaaeaand  all  agaa.  Tbey  bare  a  mMt 
marvelloui  effect  on  perrons  who  are  out  of  condition ;  they  aoon  rectify 
whatever  la  in  fault,  restore  strength  to  the  tio:ly  and  oonOdanoe  to  tbe 
Dun<L  - 
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COURT   PAPERS. 

LAND     JCDOBS. 

Sitting!  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  Joooc  SLUlA.ai.M. 

MONDAY. 

Ih  Cbaxbix. — W.  Mathers,  allooate. 

In  Coubt. — Aniipeea  S.  M'Clean,  to  examine  witnesa — 
T,  Sexton,  from  13th. — W.  Rowland,  receiver. — Counfy 
Court  Appeal,  Vint  v.  Miscampbell,  judgment. 

Before  Examihib  (Mr.  Kennedy). 
A.  M.  Miller,  rental— G.  S.  Oravea,  do. 


Before  Examinbb  (Mr.  Kennedy). 
J.  M.  Walker,  rental.— C.  Martin,  do. 


TUBSDA  7. 
Ill  CotntT. — Tmateee  Corbett,  from  14th. 

TBURSDA  T. 
Ik  Codbt.— H.  J.  Blake,  from  11th. 


FRIDAY. 

■ALis  iir 

coubt. 

R.  "Bum 

• 

. 

. 

-    Hot. 

V. 

Wali 

. 

. 

- 

-    1., 

P. 

LAWLXS8 

. 

. 

. 

-    1„ 

R. 

L.  Watson 

• 

- 

■    2loti. 

Before  the  Rt.  Hon.  Jaoas  Obhsbt. 

WEDNBSDA  T. 
Before  Examiiibb  (Mr.  M'Donnell). 
T.  Cololough,  rental— J.   Callaghan,   do.— J.  S.   Peei^ 
vouch. 


FBIDA  Y. 
Before  Ezamihbb  (Mr.  M'Donnell). 
J.  Ronayne,  rental. 


HIGH    COUBT    OF    JUSTICE. 


Chamcbrt  Division. — Land  Josobs. 


£Mt  of  Petitions  pretenttd  to  the  Land  Judges  in  the  month  of  Febrvutry,  1882. 


datb 


TITLB  OP  KATTBB 


OBjBor  or 
pcTinoii 


PROFIT  RBHT 


tOLtOITOB 


Feb.    2 
..     8 


■>      n 

„     « 
,.     9 


If 

It 

ff 

20 

»» 

21 

l> 

22 

ft 

24 

» 

27 

It 

28 

Eliiabeth  Chambers  and  others,  owners; 
Louisa  Chamben,  petitioner 
Catherine  Fitzgerald,  owner ; 
The  Mwutir  Baatk,  petitioners 

Edmnnd  Fitzgerald,  owner  and  petitioner 

John  O'Flanagan  and  others,  owners ; 
Catherine  Peacocie,  petitioner 
William  Hitcbcocic  and  others,  owners; 
Edward  Roper,  petitioner 
Francis  Joseph  Jackson,  owner; 
Arthur  ffemy  Jacluon,  petitioner 
Hampden  Erans  Tener,  owner ; 
Michael  King  and  another,  petitioneri 
John  Dean  Vimpani  and  Wife,  owners  and 

petilioners 
Alexander  Hunter  Steen  and  another, 

ownera  and  petitioners 
Robert  Swanton  and  othen,  owners  and 

petitioners 
Robert  Swanton,  owner ; 
John  Atitint,  petitioner 
James  Martin,  owner ; 
The  Governor  and  Co.  of  Bank  of  Ireland, 

pttUionert 
Leslie  Wren,  owner ; 
7%«  Edinburgh  Life  Attaranee  Compang, 

petitioneri 
Martin  Murphy,  owner  j 
Patrick  O'CotmeU,  petitioner 
Charles  J.  S.  Stephens,  owner; 
James  FuBer,  petitioner 
Hugh  Hamilton,  owner; 
Jamei  M'Kerihan,  petitioner 

Elizabeth  A.  Gordon  and  another,  owners; 
William  Seeds,  petitioner 
Cork  Harbour  Docks  Company,  owners ; 
Thomas  F.  Lyons  and  another,  petitioners 
Comelins  A.  Kei^h,  owner ; 
Jnkn  Oilbert  King,  petitioner 
William  P.  Cullen  and  Wife,  owners; 
The  Scottish  Union  and  National  Insurance 
Co.,  petitioners 


Receiver  and  sals 

Receiver, 
Partition, 
and  Sale 
Sale 

Receiver  and  sale 

Sale 
Receiver  and  sale 
Eieceiver  and  sale 

Sale 

Partition  and 
Sale 

Sale  and  parti- 
tion 

Sale  and  parti- 
tion 

Sale 

Receiver  and  sale 


Sale  of  lift  estate 
in  certain  funds 
Sale 

Receiver  and  sale 


Sale 

Sale 
Receiver  and  sale 
Receiver  and  sale 


Co.  Meath 
Co.  Cork 

Co.  Limerick 
aty  Dublin 
Co.  Limerick 

King's  Co. 

Tyrone 

Co.  Dablin 

Co.  Antrim 

Cork 

Cork 

Dablin 


Counties 

Meath  and 

Keny 

Qalway 
Tyrone 

Antrim 

Coik 

Co.  Sligo 

Gal  way  and 
Leitrim 


£    t.    d. 

289    2    < 

828    4    8 


886  0  11 
486  16  6 
249  18  9 
268  9  9 
378  IS  9 
65    0    0 

1,861    2    9 

280    4    8 

S9    8    2 

Not  known 

710  16    0 

99  10    0 

61  IS    0 

QriiBth's 

Valuation 

136    6    0 

Not  known 

969    8    8 

167  12    0 

Griffith's 

Valuation 


G.  O'B.  Kennedy 
Thomas  H.  Kenng 

Charles  L.  Perrott 

Mihoard  Jones  and  Co. 

it  lexander  D.  Kennedy 

T.  W.  Bardman  and 

Sons 
John  A.  /VsncA 

Keily  and  Lloyd 

L'Estrange  and  Brett 

BaUngton  and  Co. 

BaHngton  and  Co. 

E.  H.  DeMoleyns 

J.  and  J.  Galloway. 

Chofiss  Thorp. 
Johnston,  Dillon,  and  Co. 
Andrtie  EUiotL 

Charles  Biggvuon 
BaHngton  and  Babingtan. 
Chomley  and  SU  George 
A.  H.  Goddard 
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PRESUMPTIONS    QF   JilPE,    DEATH,    AND 
SUBVJVORSHIP.-JIL 

In  the  American  case  of  Wentmorth  t.  Wentworth, 
already  cited,  decided  in  1880,  it  was  held  that  the  rule 
that  it  mast  appear  that  the  person  whose  death  is  in 
question  has  not  been  heard  of  by  those  persons  who 
would  naturally  have  heard  froiq  nim  during  the  time 
bad  he  been  alive,  does  not  confine  the  intelligence  to 
any  particular  class  of  persons— it  may  be  to  persons 
in  or  out  of  the  family ;  and  the  mere  failure  to  hear 
from  an  absent  person  for  seven  years,  who  was  known 
to  have  had  a  fixed  place  of  residence  abroad,  would 
not  be  sufficient  to  raise  the  presumption  of  his  death, 
unless  due  inquiry  had  been  made  at  such  place  without 

5 letting  tidings  of  him.  So  in  iie  Rhodes,  Prazer  v. 
tenlon,  28  L.  T.  N.  S.  392,  it  was  held  that  death  will 
not  be  presumed  if  it  appears  that  further  evidence  can 
be  obtained;  so,  if  sutQcient  inquiries  have  not' been 
made :  In  re  Creed,  I  Drew.  ^35 ;  Goods  of  How,  I  S. 
&  T.  53 ;  Goods  of  Smyth,  28  L.  J.  Pro.  1 ;  Re  TimiaWs 
Trust,  30  Beav.  1 5 1 ;  and  in  (3i/<  v.  Maalji,  16  Ir.  L.  T. 
Rep.  57,  the  same  principles,  in  effect, were  most  properly 
applied.  Accordingly,  in  equity  or  probate  proceed- 
ings, advertisements  are  directed,  though  the  seven 
years  have  expired:  Re  AUin,  15  W.  R.  1164;  i^ 
AtHnson,  I.  R.  o  Eq.  219;  aqd  see  as  to  the  partioi)- 
larity  necessary  in  affidavits  in  suoh  cases,  Goods  of 
Cooke,  I.  R.  5  Eq.  240,  and  as  to  the  form  of  proT 
oedure  for  settlement  of  those  questions  in  the  Probate 
Division,  Peppercorns  y.  Gardner,  L.  R.  3  P.  &  D.  149. 
In  Re  WeWs  Estate  (I.  R.  5  Eq.  235)  it  appeared  that 
a  person  emigrated  to  Australia,  under  circumstances 
showing  that  he  was  likely  to  communicate  constantly 
with  his  family  in  Ireland,  and  having  so  communicated 
with  them  for  some  time,  then  ceased  to  do  so,  and  w^ 
not  heard  of  for  more  than  seven  years.  From  his  last 
letter  it  was  probable  that,  had  he  lived,  he  would  have 
continued  to  write  home.  Inquiries  were  made  by  his 
family  concerning  him,  and  advertisements  published, 
but  with  no  result.  And  it  was  held  that  there  was 
sufficient  primd  facie  evidence  to  establish  a  title, 
depending  on  hit  death  without  issue  during  the  life- 
time of  a  person  who  died  after  the  expiration  of  the 
seven  years.  Compare  OiU  v.  Manly,  6  Ir.  L.  T.  Rep. 
57.  But,  the  presumption  does  not  arise  where  it  is 
improbable  there  would  have  been  any  communication 
with  home :  Boivden  v.  Henderson,  2  Sm.  &  G.  360 ; 
Watson  V.  England,  14  Sim.  28;  and  see  Re  Smith, 
31  L.  J.  P.  &  M.  182;  M'Mahon  v.  M'Elroy,  ubi supra; 
Re  MUeham,  15  Beav.  507.  There  is  no  presumption 
as  to  the  age  at  which  a  person  died  who  is  shown 
to  have  been  alive  at  a  given  time:  see  Steph.  £v., 
c.  14,  a.  99  (and  as  to  death  without  issue,  see  Re 
Webb,  uU  s^ra;  MuOaly  v.  WaUh,  I.  R.  6  C.  L. 
814;  Doe  d.  Banning  r.  Griffin,  15  East,  293; 
Re  Hanby,  25  W.  R.  427;  or  leaving  no  widow.  Re 
Westbrooke,  W.  N.  1873,  167).  But  the  age  and 
state  of  health  at  the  time  of  disappearance  are  to  be 
regarded :  GUI  v.  Manly,  16  Ir.  L.  T.  Rep.  57  ;  Danby 
T.  Danby,  5  Jur.  N.  S.  54 ;  R.  v.  Harbome,  2  A.  &  E. 
544 ;  As  Beasney,  L.  B.  7  Eq.  498.  In  Gill  v.  Manly, 
16  Ir.  L.  T.  Rep.  57,  the  departed  (not  declared 
deceased)  would,  at  the  time  of  controversy,  be  only 
about  sixty  years  old — the  age  at  which  the  terrible 


Duke  of  Alva  finst  set  out  on  his  six  years'  career  to 
crush  the  liberties  of  the  Netherlands. 

The  circumstances  appearing  in  the  ease  last  men* 
tioned  were  as  follows : — In  April,  1842,  a  lease  wai 
made  for  21  years,  and  during  the  life  of  Bryan  Gill, 
then  aged  21,  or  24.      In   1836  Bryan  Gill  went  to 
Steevens's  Hospital,  Dublin,  suffering  from  an  affection 
in  his  eyes  ;  and  a  short  time  afterwards  some  members 
of  his  family  called,  but  could  hear  nothing  of  him.     It 
was  deposed  that  he  had  left  this  country  in  that  year ; 
and  it  was  stated  that,  when  leaving  home,  before  going 
to  the  hospital,  he  had  got  £5  from  his  relatives.    It 
did  not  appear  that  he  had  at  any  time  subsequently 
asked  for  any  assistance  from  thenj ;  and  William  Gill, 
his  brother,  liad  not  heard  from  hiin  since,  and  stated 
his  belief  that  his  other  brothers  and  sisters  had  not 
heard  from  him.     But  the  other  brothers  and  sisters 
made  no  affidavit;  nor  did  it  appear  vhat  inquiries 
were  instituted  to  discover  his  whereabouts ;  and  it  was 
sworn  by  or  on  behalf  of  the  lessor  that  a  bailiff  had  been 
informed  that  Bryan  Gill  vras  a  mate  on  board  an  Ameri- 
can vessel  ill  March,  1875.   During  Bryan  Gill's  absence 
rent  had  been  paid  by  William  Gill,  and  received  by 
the  lessor,  but  not,  so  far  as  appeared,  with  knowledge 
that,  as  alleged,  Bryan  Gill  was  dead.    William  Gill 
(whose  elder  brother  would  have  been  entitled  to  the 
land,  if  Bryan  Gill  was  still  alive)   claimed  to  be  a 
"  present  tenant,''  under  a  tenancy  frpm  year  to  year, 
and  served  an  originating  notice  tQ  fix  a  judicial  rent, 
under  the  I,and  Law  Act,  1881,  at  a  time  when  Bryan 
QUI,  if  still  alive,  would  be  ^bout  sixty  years  of  age. 
On  an  application  by  the  lessor  to  set  aside  the  origi- 
nating notice,  it  was  contended  that  it  lay  on  William 
Gill   to  show  by  evidence  that  there  was  sufficient 
ground  for  deeming  that  Biiyan  Gill  was  dead ;  and 
that  it  was,  also,  material  fos  him  to  establish  the  time 
of  the  death,  whether  before  or  after  the  passing  of  the 
Act,  in  order  to  sustain  his  position  as  a  "present 
tenant"  from  year  to  year  within  its  provisions.     If 
the  evidence  of  the  bailiff  were  to  be  received,  it  would 
appear  that  Bryan  Gill  was  alive  about  six  years  and 
eleven  months  previous ;  it  was  objected  that  this  was 
only  the  hearsay  of  a  person  who  had  not  even  made 
an  affidavit;   but,  some  degree  of  reliance  seems  to 
have  been  placed  on  it  by  the  Court.    The  case  of 
Prudential  Assurance  Cn,  v.  Eibnunds  (2  App.  Ca.)  may 
be  referred  to,  however,  where  the  question,  in  1874, 
was  as  to  the  death  of  Nutt,  who  had  disappeared  .in 
1867,  and  his  sister  and  brother-in-law  deposed  that 
they  had  not  heard  of  him  for  seven  years,  but,  on 
cross-examination,  admitted  that  a  niece  of  Nutt's  had 
said  that  in  1872  she  saw  a  man  at  Melbourne  whom 
she  believed  to  be  her  uncle  (in  which  the  jury  thought 
she  might  be  mistaken),  but  he  was  lost  in  the  crowd 
before  she  could  speak  to  him.     Kelly,  C.B.,  declined 
to  tell  the  jury  that  Nutt  should  be  presumed  dead,  as 
having  been  absent  for  seven  vears  without  being  heard 
of,  but,  on  the  contrary,  charged  strongly  fur  the 
defendants  on  the  ground  that  all  the  members  of 
Nutt's  family  had  "  heard  "  what  the  niece  had  stated. 
The  Court  of  Appeal,  however,  held  this  to  be  a 
misdirection,  and,  as  the  House  of  Lords  could  not 
agree  on  the  subject,  their  decision  stood  affirmed.    If 
then  the  bailiff  be  eliminated  from  Gill  v.  Manly,  it 
Stands  as  a  case  where  a  man  had  disappeared  for  no 
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less  than  26  years,  unheard  of.  But,  on  the  other 
hand,  there  was  the  circumstance  (which  rightly  seems 
to  have  weighed  mainly  with  the  Court)  that,  while 
it  was  stated  that  there  were  brothers  and  sisters  of 
Bryan  Gill  living,  they  had  made  no  affidavit,  nor  did 
it  appear  what  inquiries  had  been  instituted  to  discover 
bLi  whereabouts:  see  cases  above  collected.  It  was 
contended  that,  althongh  there  was  no  presumption  of 
his  death  at  a  particubir  date,  yet,  if  the  presumption 
were  that  he  was  dead  at  the  end  of  the  first  seven 
years,  it  should  be  presumed  tl^at  he  waf  dead  before 
the  eommenoement  of  the  second  seven  years.  But, 
Mr.  Commissioner  Litton  held,  rightly  as  ws  thiqk, 
that  sufficient  evidence  had  not  been  brought  forward 
to  establish  the  death  at  all,  so  as  to  warrant  any 
presumption.  Indeed,  if  be  quite  got  over  that 
"  aSectiun  in  his  eyes,"  Bryan  Gill,  agra  60  (the  ^rst 
grand  climacteric  not  being  till  63),  may  even  be 
counted,  at  the  present  moment,  an^ong  the  readers  of 
the  Iiusa  Law  Tikbs  ^  out  we  do'  not  think  it  was  it 
case  that  admitted  of  any  prauumpUo  jurii  whether  o| 
life  or  death,  although  like  the  Corsair, 

"  Nor  trtea,  nor  tldlnga  of  hb  dsom  declart 
Whan  ItTM  bia  gHef,  or  perutaad  liU  datptdn." 


RECENT  BILLS  OP  BALE  C4BE3. 

The  fame  statement  of  the  oonsideration  in  a  bill  of 
Bale  is  largely  a  qnas'tion  of  faot.  The  meaoini;  of  thb 
Words  used  in  the  bill  may  be  »  qaeetion  of  law  in  the 
sense  that  it  is  for  the  judge  to  determine  it ;  but  tjbe 
advantage  to  the  debtor,  in  oonsideratioa  lor  trhiolkfaa 
really  and  truly  gave  the  bill,  most  b«  a  qoeation  tl 
pare  fact,  A  series  of  deoisions  oh  this  aofajeot  ia  4n<it 
iug  its  way  into  the  books,  slender  as  is  tha  baaia  of 'the 
whole  saparatrnotore.  When  the  Billa^of  Sale  A«t,  1^8, 
required  the  bill  to  "  set  forth  the  ooaaidsratioa,  it 
probably  oooorred  to  one  that  the  moat  formidable  of 
the  namerons  obataoles  to  the  validity  of  the' bill  waa 
being  established.  When,  however,  the  matter  oame 
before  the  Oonrts,  there  was  a  general  agreement  that 
the  oonsidaratian  set  out  ninat  be  the  genuine  oonsider- 
ation indaoing  the  giving  of  ^he  bill.  We  believe  the  peiot 
waa  not  even  taken  that  the  bill  itseU,  ander  the  hand 
of  the  grantor,  should  be  oonsidared  oon^gaiTe  evidasee 
that  the  oonsidaratioa  waa  as  there  stated.  It'  ia  teo 
late  DOW  to  argue  that  evidence  oatside  the  dosttnaest 
ma;  be  inquired  into  to  show  that  the.  real  oonsidetaiion 
was  something  different  from  that  stated)  noleaa  sobm 
adventnrons  person  shoald  oany  the  poLat  to  tbe  Hotse 
of  Lords.  The  oruoial  question,  therefore,  being  not  m 
mnoh  the  meaning  ol  theooaaideratieBetated,  bnti  what 
in  very  troth  waa  theooDaiOetatiott,  Iha  matter  raaolvea 
itself,  in  moat  oaaae,  into  a  question  of  faot,  aa  ia  pointed 
oat  by  the  Master  of  the  Bolls  in  the  oaae  «i  fn  rt 
Sfindler,  tx  jxtrta  Xaipk,  reported  in  tbe  februazy 
namber  of  the  iau  Journal  Xeporta. 

In  that  oase  Spindler  assigned  his  honsehold  f  wntitors 
and  other  goodb  to  Nicholson  in  eonsidaralaon,  aa 
expressed  in  the  deed,  '*  of  the  sum  of  £60  by  the 
assignee  paid  to  the  assignor  at  or  immediately  before 
tbe  ezeontion  hereof."  The  bill  was  executed  on  Maroh 
23rd,  and  on  that  day  a  letter  was  signed  by  Spindler 
diieeted  to  Nioholson,  and  atdiing  him  todednot  dUt  lOs, 
his  expenses  ia  preparing  the  bill,  and  to  pay  £85,  a 
qaarter's  rent  due  for  Bpindler's  honse.  This  letter 
waa  evidently  required  by  Nioholaon  in  order  to  jaatii^ 
bis  not  paying  the  whole  £fiO,  the  oonsideration  stated 
in  the  bill.  In  faot  he  handed  Spindlar  only  iESl  lOs. 
Of  the  halanoe  he  kept  £8  lOs,  for  his  own  servioes,  and 
on  Haroh  80  paid  £2S  to  Bpindler's  landlord  for  rent 
due  on  tbe  26th.  The  conoluaion  arrived  at  by  the 
judges  was  that  the  preparation  of  tbe  bill,  the  retention 
of  the  rent,  and  the  advance  of  £21  IDs.  was  the  true 
oonsideration  for  the  bill  of  sale,  and  not  "  £60  paid  at 
or  immediately  before  the  exeention,"  althongh  those 
three  items  oame  in  all  to  £60.  The  Master  of  the  Rolls 
arrives  at  this  oonolosion  by,  first  of  all,  eUmioatiog 


£25  from  the  £50,  because  this  snm  never  was  in  faot 
paid  to  the  grantor,  and  he  never  had  the  ohanoe  of 
retaining  it,  the  grantee  not  trusting  him  to  do  so,  bat 
protecting  his  own  seonrity  by  having  in  hand  where- 
with to  keep  the  landlord  from  distraining  on  tbe  goods. 
He  then  oritioises  the  woods  "  paid  at  or  immediately 
before  the  ezeontion,"  pointing  out  that  the  £25  were 
not  paid  till  seven  days  after  tbe  exeention.  Soma 
previous  cases  in  which  the  statement  of  the  oonside^ 
atioD  was  npbeld  raqnire  to  be  oonsidered.  Ia  the  oase 
of  In  re  Sagnti,  ea  partt  The  National  JKercantiie  Bank, 
49  Law  J.  Rep.  Baokr.  62,  decided  by  the  Court  of 
Appeal,  the  bill  waa  stated  to  be  ia  oonddaration  of  an 
advance  of  £8,050  at  the  exeontioB,  when,  in  faot,  £660 
of  this  snn)  waa  handed  h»tk  to  the  bank  for  the  pur- 
pose of  taking  up  aome  biUs  «n  wbioh  tbe  grantor  was 
liable  to  the  bank.  The  money  was  paid  in  notea  and 
gold  to  the  graotor,  and.  banded  back  to  the  grantee. 
The  Chief  Jqdge  in  Bankruptcy  pKOBoanoed  this  *'  a 
oettedy,-'  bat  I^rd  Justioe  James  wsa  nnaUe  to  see  it 
bt  tfaat  li^i  The  Master  of  the  BoUa  deee  not  approve 
or  question  iliia  daolsion.  tastcamMrkatbat  the  Coartof 
Appeal  deoidad  as  amattav  el.  last  that,  (ha  real  oon- 
si4«ratiaB  was.  tbe  same  as  tbe  «Mssid«ratioa  stated. 
In  the. oase «f  in  rt  BefieM,  etpania.  GhMmtr,  £660  was 
stated  to  be  tbe  oonsideaitiDa ;  hot  £40  waa  letaiued  ac 
the  aoliaitor's  costs  of  the  bill,  and  £20  lor  a  valnation 
«l  tbe  goods.  The  Coott  of  Appeal,  sMiu  overraling 
the  Chief  Judge,  beld  this  to  be  a  «a£BioTent  statemoat 
of  tbe  oonsideration.  The  Maaier  of  ths  Bolla  eoosidrsn 
that  Mbim  ease  pessants  noM  dlffiAultgr,  bat  he  appnwaa 
of  the  finding  ef  faot  ttnder  the  oiroMastanMs  that  the 
laai  eoasidenaaien  waa  £660.  b«t  the  men  tenOi  of. hand- 
iog  tbs  £fia  baokwards  and  fonMcds  was  not  geoe 
thiosighj  The  Mtw  esse  of  Eamiitm  v,  Chabne,  SO  Lav 
XRep.  Q.  B.  4fiQ,ia(afemedlo  by  Lord  Jnatioe  Lindlsy, 
bat  isxiot  leieiMd  to  by  the  Master  of  the  Rolls  or  Lord 
Jastioe  Imsb.  Itissosaeiavhioh  tbe  Coart  of  Appeal 
gave  a  atriot  oonstmetion  to  the  reqnireMABt  that  the 
oonsideration  sboold  be  stated ;  and  it  is  difficult  t« 
reooneile  tt  with  Bt  Haynet,  on  wbioh  case  Lord  Justioe 
Brett,  in  his  juAgmant  in  Hamiltfn  v.  OIuum,  throws 
some  doi^t.  In  tlM  kst-menlioued  oase  tbeoonsidersr 
tion  was  stated  to  be  £700,  aod  a  obeqae  for  that  amount 
was  actually  received  by  the  grantor  and  oaafaed.  Qsi 
howase*^  returasd  £7  10s.  and  a  paxnissory  note  for 
£10  for  ooiqnaiaaion  aod  exfienBea.  However  expedient 
it  might  be  to  forbid  a.  proeeeding  of  this  kind,  a  mis- 
statement of  doaeideratim  is  bat  a  slender  basis  oo 
which  to  found  the  deoision.  Wa  oonfess  to  taelbgg 
sympathy  with  the  mors  maaenliBe  views  exprasaad  by 
Lord  Jastiae  Jaraea  in-  pcefecenoe  to  those  of  Lom 
Jfnstioe  Brett  and  tlis  CbisI  Jodge^  Thosc^  bowsvec^ 
who  sre  eonoetned  in  a  bill  ol  sale,  will  i»  well  to  take 
to  hestt  the  mors  stringaat  views  of  tbe  latter  jndgesi 
and  give  the  ultimata  daeiination  of  every  penny 
eapressed  to  be  advaneed  in  the  bill  of  sale»  Whe« 
money  is  retained  to  meet  aintore  liability— a  tsmpta* 
tioa  sometimes  fslt  in  cespsct  of  interest — all  the 
jndioial  oommentators  agtee  that  this  eaooot  be  truly 
stated  aa  advaneed,  and  if  so  stated,  the  bill  is  void. — 
LanaJmrnA. 


JURY  TRIAL'-CHARGING  THE  JURY.' 

We  have  an  eotoellent  work  on  eaoh  a<  ths  abdve- 
statad  sabjeots,  wbieh  for  feumess,  oDrnpletsnasa, 
teaming,  aod  ability  may  be  Beoommendad  to  the 
Aroecioan  lawyer. 

It  is  net  our  parpeoe  to  review  the  sdMVfr-named 
works,  bnt  to  diaouss  sc»ns  very  important  points 
ooatained  therein,  and  in  aonnezion  with  the  snbjeots— 
Jnry  Trial,  and  Charging  tlie  Jury ;  and  they  are  se 
oonnsoted,  and  bear  snob  relation  one  to  the  other,  that 
it  is  necessary  they  shoald  be  oonsidered,  not  fay  oomv 
parisonj  bat  by  a  united  view  of  their  oonaexiatt  and 
ooastaat  bearing  one  oa  tbe  other. 

(1)  Proffstt  on  iwf  Trl*L 

(I)  Ctavging  tbe  Jury  (TJuinpasB).    ' 
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Tbe  history  of  jary  trial  is  very  IntereitiQ);  and 
instrostive,  ihowiug  in  its  rise  and  dsTalopment,  its 
ioflaenes  in  redaoio);  the  rigor  of  English  jatispmdaDoe, 
and  tempering  with  jastioe  and  meroy  the  severity  of 
English  law  in  the  adiainistration  of  oivil  and  personal 
rights. 

Proffatt  tmly  remarks :  "  The  popular  oonrts  of  the 
Anglo-Bazons  were  the  means  of  caltivatiDg,  diffaaing, 
and  maintaining  a  spirit  of  freedom,  order,  and  self- 
soveroment,  and  in  these  oonrts  we  find  the  oharaoter- 
istio  element  of  their  inrispmdenoe,  and  from  them,  as 
has  been  sfaowa  to  be  the  ease  Dsnerally  with  popnlar 
■aaamblies,  there  arose  tboee  special  tribunals  to  whioh 
we  most  look  to  find  the  origin  and  idea  of  the  jary."  ■ 

The  trietl  by  jary  may  be  considered  one  of  the  gems 
of  the  great  baiwark  of  Eogliah  llbarty->4ita^a  ekarta — 
■eeOMd  by  the  memorable  ezpression  that  no  freeman 
shall  be  hart  in  either  his  person  or  prepeity-  ntii  per 
Ifgwit  jtuUcbun  porfem  «M>ru«ii  «sl  pof  ttgaA  ttrrm.  The 
iMdlng  eomraeotators  on  EnghMi  law  relst  to  this 
liistroment  tie  the  seoarity  of  trial-  by  jary.* 

The  gradual  devet^ment  of  jaiy  trial  shows  tbat  it 
was  broaglkt  into  nse  aa  a  matter  oi  oowvenieaoer  tkMs 
reoogaised  under  some  roleis  as  a  eoDoessioa,  ontll  it 
finally  same  t»be  claimed  as  a  right  tbtoagh  jodioial 
preoadeot,  and  floally  by  tbe  enaotmeats  of  the  lofai 
charter,  and  gradnatly  aoqnired  character  and  form 
ander  Idhe  oondlcio&s  and  pressing  wants  of  society  and 
the  developmentoot  law. 

Tbe  trial  of  Str  Miahoias  ThcoekmertBD,*  in  the  reign 
«f  Mary,  NliMtaMiMtf  the  terse  of  a  ^ty  trial  at  that 
day,  and  the  naeassity  of  saoh  aa  iastitation,  whilvvt 
the  same  tiow  itflimtgratea  thia  krath  :  that  the.  jwyj 
to  be  of  snffloient  serfioe  in  protsetiag  iadividnal  libert>^ 
and  civic  rights,  most  be  satmanded  and  snpperted'  by 
free,  antrammellod  popalar  aetioD  ;  and  to  be  effloieat 
andoaefal,  tt  mast  be  aotnatad  bytbat  public  spirit 
and  a  feaifMs  eonaoicBtiotianflas  soffieimt  -  to  resist 
under  all  otrcamstaooea  every-  feature  of  despotiun. 
Nevertheless,  tbe  true  fanctions  of  the  jary,  white  it  is 
independent  in  the  exereise  of  its  lagitimste  authority, 
are  not,  as  we  will  disooss  in  a  soiMBqaent  portion  of 
this  paper,  independent  of  or  saporiot  to  the  ODortis 
nnder  whioh  it  aots. 

With  the  downfall  of  tbe  Btaazts,  and  ths  abolition 
tf  the  Star  Ohamber,  began  ttae  Indepaudenoe  and 
enlarged  previuoe  of  the  jory,  whleb  has  taada  it  one 
of  the  most  vahisd  and  cherished  of  England's  -free 
laalitabionB. 

The  trial  by  joryhaailowitlied  inaUfkvBoommnnitiss 
and  endeared  itsslf  to  popalar  Mgard,  and  we  ean  easily 
see  the  reason  in  euasiDiog  its  ralatien  4o  oivil  govem- 
Bsent;  the  cbarsoier  end  faaotionB  of  the  jury  ace  so 
aeariy  allied  to  tbe  moral  amd  social  oen^itioa  -of  a 
people  thatltB  leading  isutniss  will  alwayebe  iDftaenosd 
by  the  spirit  of  liberty  as  reflaeted  in  the  pnblie  inati. 
taHoBs^  and-in  itaowo  prevtnoe  it  will  also  inftaeDee 
the  adtniaistration  of  lav  in  obedienoa  to  a.free  and 
ttberal  eHtimatlon  of  petsonal  and  «i«U  ilgtata.  Tetit 
Btaatbe:remembeMltliatinthe  historyef  trial  by  jory 
the  system  is  influenced  to  a  great  extent  for  its  worth 
and  character  in  a  free  State  by  the  character  of  the 
people  among  whom  it  is  estabUsbed.  Streams  are  not 
pnrer  than  their  source. 

The  BngUsh  Colanista  settled  here  with  a  stiong 
love  for  the  trial  by  jvay.  Its  histoid  ia  tbe.  leroaatioa 
of  the  CMststnttoo  of  the  United  Slates  is  not  only 
interesting,  bnt  the  views  of  some  of  tbe  pabUe  men  of 
tbe  early'daya  of  -the  BepnbUo  instrnctive.  It  was 
psovided'  by  the  Oonstitntion  of  the  United  Statee 
(Ai*.iZL,  see;  t)  that  the  triai  by  jury  of  all  orisass, 
•Koept  impeackmeot,  shooid  be  pcsaerred  ;  bnt  it  was 
•ilont  in  rsgsrd  to  trials  ia  eivil  eases.  The  reason  of 
ttaia  amission  is  anpposed  to  t>e  owing  to  the  diversity 
of  -pnotiee  in  the  difluient  aoioaiea  wbiaii  made  it 
difficult  to  adopt  a  meaeon  whioh  woald  comooand 

(1)  Pnffttt  on  Jarr  TrlD,  p.  19,  aettlon  11 
(«)  4  BIMk.  0ml,  mi  !  Ungtrd,  vol.  3,  ch.  It, 
if)  Howell't  Suu  Trials,  toL  1,  p.  87a 


general  approval.'  Tbe  convention  that  drew  up  the 
Gonstitntioa  was  greatly  divided  on  the  subject.'  It 
was  thonght  best  to  say  nothing  in  relation  to  tbe  trial 
by  jury  at  the  time  of  the  framing  the  CSonstitntion,  for 
the  reason  "  that  the  changes  whioh  are  oontianally 
happening  in  tbe  affairs  of  society  may  render  a 
different  mode  of  determining  qnestions  of  property 
preferable  in  many  cases  in  which  that  mode  of  trial 
now  prevails."  • 

The  English  sentiments  in  favoar  of  trial  by  jnry 
had  fully  impressed  the  Oolooiats.  It  was  said  by  tbe 
Supreme  Court  (Btorjr,  J. ,  delivering  tbe  opinion) :  "One 
of  the  strongest  objeotiona  originally  taken  to  the 
Constitution  was  the  want  of  an  express  provision 
seonriog  the  right  of  trial  by  jary  in  civil  oases."  * 

Ilie  impaiienoe  and  anxiety  of  the  people  in  refer- 
ence to  this  omission  were  exhibited  in  conventions 
and  resolutions,  nntil  it  was  incorporated  in  the  seventh 
amendment  to  tbe  GonBtitution,  as  proposed  by  the  first 
Congreiis  in  1789,  and  ratified  by  a  snmoient  vote  of  the 
States  by  1791,  which  extended  the  right  of  trial  by 
jury  ia  all  suits  at  common  law  where  the  value  in 
controversy  exceeds  twenty  dollars,  bnt  this  provision  ia 
oonfloed  to  the  Federal  judiciary  by  express  terms — "  in 
any  court  of  the  United  States." 

The  trial  by  jury  is  now  universally  recognised  in  the 
Stales,  though  some  have  restricted  the  right  in 
criminal  cases  to  graver  offences  than  in  others. 

In  disonssing  this  question,  we  wish  to  inteit  to  the 
diihiuisbed  infiaence  and  powers  of.  juries  at  tbe 
pMseot  time  in  England  and  tbe  United  Statee— 
eepeeiaily  in  the  Federal  aoart8-K]omi>ared  with  its 
tarnier  history  in  tbe  early  part  of  the  present  century  | 
and  this  is  clearly  illustrated  by  the  force  and  language 
used  and  expressed  in  instroctions  to  the  jiiry. 

Forsyth  remarks  :  "  An  institution  like  the  jury, 
existiog  for  ages  amongst  a  people,  cannot  but  inflaenoe 
tbe  national  character,"  ahd  on  this  subject  be  appro- 
priates  a  chapter :  "  The  jiiry  considered  as  a  social, 
poHtioial,  and  judicial  institution.'  *  An  examination 
of  this  subject^  as  treated  by  Forsyth  and  Proffatt  will 
fnlly  illustrate  the  benefloiij  influence  reenltiog  from 
this  institution  alike  in  England  and  America,  in  a 
social  and  political  sense,  as  well  as  its  judicial  bearing 
on  tbe  funotlanB  of  tbe  court ;  bat  it  is  evident  from  its 
hlatory  that  tbe  judicial  antbority  and  power  have  been 
nsodified  from  time  to  tiiue  through  tbe  legislative 
Aspartments,  and  this  produced  from  tbe  social  inflaence 
bearing  on  the  tendenoy  and  practioal  applioation  of 
tbe  jnry  system.* 

In  this  srtlete  we  will  disones  the  relative  cbangee 
whioh  have  oeontted  in  the  judicial  status  of  the  jury  in 
Bifgland  and  Aaoeriea:  We  will  endeavoar  to  point  out 
the  distiaetiens  exisltBg  in  the  ehaneter  of  the  charges 
t»  the '  jory-iiTim  an  Bngtish  and  an  American  court, 
State  and  Federal— a  diflerenee,  it  may  be  observed, 
which  has  been  produced  in  a  maasnie  by  legislation  ; 
yet  in  many  instaneaa  judicial  dicta  have  established 
anthoiity  going  beyond  the  organie,  oonstitutional  or 
legal  faBOtiona  of  tbe  oonrts:  And  this  mi^  occur  from 
a  disposition  on  the  part  of  the  judiciary  to  enhance  its 
powers,  and  dictate  through  the  medium  of  tbe  legal 
hmn  of  "  charges  to  the  jury  "  the  determination  of  tine 
-verdict. 

The  profeesion  is  well  aoqnainted  with  the  exalted 
eulogiau  of  Blaokstone  on  tbe  trial  by  jury  aa  *■  the 
glory  of  the  English  law,"  and  also  with  the  lucid 
demon stratioaB  of  the  existing  defects  at  the  time  he 
poblisbed  his  Commentaries.' 

The  power  of  tbe  oonrta,  thioogb  the  charge,  haa 
iaoreased  very  mnoh  in  England  since  the  days  of 
Blaoksiono.    We  will  not  weary  the  learned  reader  by 


(1)  Proir.  TrW  bj  Jnry,  letHon  8S, 
(})  Story  Com  on  Conat.,  icc  176^. 
(t>  Fedsrallst,  Na  81,  Article  by  HunUtoa. 
(4)  Panont  r,  Be^ord,  S  i^  446. 
ifi)  Uia.  o(  TrUl  by  Jurv,  chip.  xtHI. 

(6J  On   thlB  point,  rWe  H.  de  TocqueyUte -X)«  la  BemoenHc  en 
AmtriqM,  Tom.  II,  I84-I8t. 
(7;  Blacki.  Com.,  roL  8,  pp.  37S-9-81, 2,  S-Wendell's  ediaoa. 


Digitized  by 


Google 


120 


THE  IRISH  LAW  TIMES  [Mar.  25,  1882. 


trttoiag  the  development  of  the  power  o{  the  eoart 
over  the  jary  ia  EngUni},  tboagh  it«  bintory  is  inter- 
eating  and  inatrnotive  to  tbe  Amerioan  jariat  in  many 
leapeots. 

TbioicpBon  has  aoearatsly  said,  speaking  of  the 
ohHracer  of  instraotions  given  by  an  Kngliub  csart i 
"  In  that  country  the  judges,  ia  summing  op,  are  in  the 
constant  habit  of  intimating  to  the  jory  their  opioions 
upon  the  weight  of  the  evidence  ;  and  even  where  the 
qaestton  ia  parely  one  of  faot,  it  is  no  groand  (or  a  new 
trial  that  the  jndge  expressed  bis  opinion  io  strong 
terms  npon  the  facts,  provided  he  left  the  jary  to  tbe 
exercise  of  their  discretion."' 

Brougbam  remarks  on  this  sabject,  in  referenoe  to 
the  coarse  of  Lord  Btlenboroagh  :  "  Upon  eaofa  case 
that  came  before  him  he  had  an  opinion,  and.  while  be 
left  the  decision  to  the  jary,  be  intimated  how  be 
tbonght  hlmHelf.  This  manner  of  pertormidg  the  offioe 
of  a  judge  ia  now  generally  followed  and  most  oommooly 
approved."' 

It  has  been  held  in  England  that  (he  fodgBfaasao 
undoubted  right  to  state  to  the  jury  his  own  impree- 
Blons  of  the  evidence,  even  though  he  do  it  in  strong 
terms.* 

Thompson  says :  "  In  the  ^deral  oonrts'  a  rale 
obtains  similar  to  that  in  the  English  eourts,  In-  these 
courts  the  propriety  of  the  jadges  leaving  to  the  jory 
questions  of  fact  which  ure  nirly  in  donbt,  is  nob 
questioned.  He  may,  if  in  his  discretion  be  "jndgp 
proper,  sum  up  the  busts  to  the  jary,  as  the  English 
judges  are  in  the  habit  of  doing,  and  submit  them  to 
the  free  judgment  of  the  jury,  together  with  proper 
insCrnctiooB  as  to  the  Inferences  of  law  deSaoible'thei^ 
from.  Bathe  sboald,  in  all  oaaes,  take  care  (o  separate 
the  law  from  the  facts,  and  to  leave  the  latwr  in 
unequivocal  terras  to  the  judgment  of  the  jury,  as^heir 
true  and  peculiar  province.*  He  may  not  only  tliM 
present  to  the  jury  the  facts  proved,  but  he  may  give 
his  opinion  as  to  those  facts  for  their  oonsideraftioa. 
Bat,  as  the  jurors  are  the  triers  of  the  facts,  sooh  an 
explication  of  opinion  by  tbe  court  should  be  so  guarded 
as  to  leave  the  jury  free  to  exercise  ihsir  own  judgments 
They  should  be  made  distinotly  to  anderstaud  that  the 
Instruction  was  not  given  as  a  point  of  law  by  which 
they  were  to  be  governed,  but  as  a  mere  opinion  as  to 
the  facts,  to  whioh  they  staonid  gine  no  ntova  «r«licbt 
than  it  was  entitled  to.*  Tbe  same  doctrine  was 
reiterated  in  a  subsequent  case,  preserving  the  same 
distinction.  The  judge's  opinfoo  on  a  matter  of  fact 
may  properly  be  given,  bat  it  is  not  ooaotosiTet  <aid  is 
to  receive  at  their  hands  no  more  oonsideration  than 
they  think  it  entitled  to."  • 

"  It  is  not  error  for  a  judge  to  give  bis  opiaion  to ihe 
jury  on  the  weight  of  evidence."' 

"  That  he  must  not  iustruot  them  on  the  SQiSoieucy 
of  evidence  to  show  a  controverted  fact  or  as  to  the 
oredibility  of  witnesses."  * 

*'  That  he  shoald  not  give  such  iostruotions  as  to 
supersede  an  inquiry  into  facts  by  the  jury"  is  fully 
explained  in  the  case  of  Oheiapeaie  tl  Ohio  Oanal  Co.  T, 
Knapp."* 

The  distinguished  author  of  "Charging  the  Jury" 
has  very  carefully  and  fairly  presented  the  history  of 
this  question  as  it  arose,  and  has  progressed  in  our 
Federal  judiciary.  We  make  referenoe  to  a  decision  of 
tbe  Supreme  Court  of  the  Uuited  States,  of  later  date 
than  tbe  publication  of  his  essay. 

"A  judge  has  no  right  to  sabmit  a  question  when  the 

(I)  Thonip.  "Clitrging  tbe  Juijr."  *ec  41;  Belrher  v.  PrtItU,  4 
Uuore  &  Scott.  t9& ;  fotttr  v.  Stttlt,  i  Scott,  28 ;  atlarle  r.  iftMtte,  7 
B*ni  *  Crea  43U,  43«. 

(«)  »  Broagluun'd  Mlncellanlei— "  Public  Cbsnctsn,"  pi  89. 

(S)  ThnniMiii,  "  Cbarglng  Uu  Jury,"  MC  41 ;  Davtitm  T.  StarUt, 
»  Scuct  N.  K.  4». 

(t)  WLanahan  r.  Pnltenal  In$.  Co.,  1  Pat  170. 

(ft)  Tract  V.  SuMrOKith,  lu  Pec  SO. 

(«)  Oana  r.  aula,  14  Pet  888. 

(7)  Itictul  T.  Harmony,  13  How.,  U.  S, lit;  RUiiariKm-t.  (Hly  »f 
KoUm.  14  How.,  U.  S.,  188:  U*Ut4  Stata  v.  Pourt—n  Faekagtt, 
Ollpln  345;  CoiueqiM  T.  WilHtlfi:  I  Pat.  C.  C.  Hi 

(8)  Ch  lapeakt  t  Ohio  Canal  Co.  T.  Knapp,  9  Pet  Ml,  i  Pet.  187. 
(8)  Cluu'tjlng  Jar/,  Tliompaon,  we.  4i,  8  Pet  Ml. 


State  of  the  evidence  forbids  it.  Michigan  Bank  v. 
Eldred,  9  Wall.  844.  On  the  contrary,  where  there  is 
an  entire  absence  of  testimony,  or  it  is  all  one  way, 
•ud  ita  oonotosiveness  ia  free  from  doubt,  it  is  oompeteot 
for  the  oourt  to  direct  the  jary  to  And  accordingly. 
MtrchanU'  Bank  v.  State  Sank,  10  id.  604.  Tbe  praciice 
condemned  in  Midugan  Bank  ▼.  Eldred  is  fraught  with 
evil.  It  tends  to  create  doubts  which  otherwise  might 
not,  and  ought  not  to  exist,  and  may  confuse  the  minds 
of  the  jary  and  lead  them  to  wrong  conolnaioDS."  ' 

Thompson  is  inclined  to  favour  a  stronger  eieroise  oC 
power  on  the  part  of  the  court  than  has  yet  been 
sanctioned  by  jadioial  anthonty  of  the  Supreme  Court. ' 
He  says :  "  Our  books  of  reports  are  filled  with  decisions 
on  the  propriety  of  giving  or  refusing  certain,  evidence, 
witb«c&raely  any  attention  paid  to  the  question  whether 
the  verdict  ia  right — deoisioDS  which,  in  the  eyea  of  &n 
E^AgUsh  jiurist,  would  look  trivial  ia  tbe  extreme.  With 
ua  "the  provinoe.of  tbe  jury"  is  a  aort  of  aaCred  reaJm, 
surroanded  by  tbe  barrier  of  a  anperstitioua  veneration  ; 
while  in  reality,  it  is  in  many  oaaea  a  judicial  White 
FriArs,  whose  privilege  of  sanctuary  ia  pernicious  to  the 
best  iatareats  of  aoiaety  "■~Inlraductii>n,  p.  vii. 
■  TbompsoB  asserts  wbsit:  is  known  to  every  judge, 
spaaJking  of  tbe  weight  and  effect  of  teslimouy,  and  how 
it  sboald  eSeot  the  cause: — "Tbe  jndge,  by  reason  of 
hie  experience  in  such  matters,  is,  in  ordinary  cases, 
mncb  better  qualified  to  sift  teatimouy  and  to  weigh 
evidence  than  tbe  jary.  He  is  an  expert  in  such 
matters  ;  almost  as  mush  aa  io  mattera  of  Uw,  This 
being  so,  bis  aid  alionid  never  be  withheld  from  the 
jury  in  determining  tbe  qaestiona  of  faot  arising  io  the 
trial  of  causes.  It  ahoald  be  his  offioe,  and  not  merely 
his  privilege,  to  sum  up  the  evidence  and  to  give  the 
jury  the  )>eneflt  of  bis  opiuions  aa  to  the  facta  of  the 
caaa" — Introduction,  p.  vii. 

The  author  says,  in  the  body  of  his  essay,  writing  of 
the  Federal  Court,  "  It  is  the  general  practice  for  the 
preaiding  judge  at  a  niai  prim  trial,  in  his  charge  to  the 
jncy^  to  take  up  tbe  foots  and  circumstances  in  proof, 
explain  their  bearinga  oo  tbe  controverted  points,  and 
declare  what  are  the  legal  rights  of  the  parties  arising 
Oiut  of  tbem.'    He  cites,  Expreia  Co.  v.  iToanto' 

Tbe  author  also,  following  the  decisions  of  the 
Snpreme  Court  of  the  United  States,  says :  "  We  must 
accept  it  as  the  settled  rale  of  the  Supreme  Court  ofi 
the  United  States,  that  when  the  judge  ia  clear  of 
donbt  that  a  verdict  ought  to  be  rendered  either  for 
the  plaintiff  or  defendant,  and  that  it  would  be  big 
dnt][  to  set  a  contrary  verdict  aside,  he  ought  to  instruct 
tbe  jury  so  to  find.  On  the  other  band,  such  a  direction 
cannot  properly  be  given  to  the  jury  unless  the  evidence 
is  suoh  as  to  leave  no  room  for  doubt  that  it  is  the  duty 
of  tbe  jary  to  find  acoordiagly."  * 

On  this  point  he  cites  'Pence,  v.  Langion,*  which 
uses  the  following  langaage  : — "  Tbe  jary  should  not  lie 
iostraoted  to  find  for  the  defendant,  nnleas  tbe  evideUo^ 
is  each  as  to  leave  no  doubt  that  it  is  their  duty  tO 
return  a  verdict  in  his  favour."  :, 

Every  legal  view  from  Thompson  is  worthy  of  carefuj 
consideration,  and  demands  the  respect  of.  the  pro^ 
tesaion,  and  while  the  judicial  grade  of  tbe  Charge  to 
the  Jury  has  not  reached  by  general  agreement  of  tb^ 
decisions  io  the  United  States,  the  recognition  of  tb^ 
right  of  the  courts  to  influence  tbe  jury  according  to 
the  particular  bearing  of  testimony,  and  ia  aotne 
respects  we  do  not  agree  with  tbe  author  to  the  eztetit 
he  goes,  yet  we  concur  with  him  wbeu  he  says  "  the 
judge,  by  reason  of  his  experienoe  in  such  matters 
(lUlading  to  the  weight  of  testimony),  is,  in  ordiaai;y 
eases,  much  better  qoalifled  to  sift  testimony  and  to 
weigh  evidence  than  tbe  jury."— /ntrodudion  vUi.    The 

(1)  U-Ouire  v.  Corvine,  V.  S.  B..  8.C..H1.  October  Term,  V)7>. 
MUMgan  Bant  r  Eldred,  and  Uerchlmtt'  Bant  T.  aiate  Bant,  «re  dted 
byTliompson-pp.  »9.  88,  9S. 

(«)  Thompaon  ••  Chargintf  tbe  Jury,"  J.  il».    ■ 

(»)  8W«(1.84!I,  3i)». 

(4)  Thnmpaoa  "  Charging  the  Jury,"  «.  »8. 

(6)  99  U.  8.  s;a  For  cases  leaning  towirdfBie  old  Mt,  Thntno- 
aon  referi  to  Oratelg  V.  Xiregg, z  Wuli  «i ;  Biekmm'y.  J<ma, »  Wall. 
187. 
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general  prinoiple  thas  stated  mast  Davarthelesp,  is  its 
applioatioQ,  be  sabjected  to  the  praotioal  beariDg  of  the 
testimony  in  the  oaae. 

Tb>  Ohaboi  Shovlo  bi  oa  isa  Law  or  thb  Oasb. 

In  many  States  the  law  io  relation  to  instmetions  to 
the  jaty  is  that  the  oharj^  shoald  be  on  the  lav  of  the 
catt.  This  presents  a  point  not  directly  disonssed  by 
Thompson  in  his  work  "  Charf^ng  the  Jary." 

It  is  evident  in  nearly  every  trial  sdbmitled  to  the 
jaiy  that  the  testimony  contioU  the  law  of  the  oase ; 
the  verdiot  mast  be  acoording  to  law,  the  applioation 
of  whioh  is  in  aooordanoe  with  the  testimony. 

"  The  pnrpoae  of  instrootions  is  to  give  to  the  jnry  a 
Btatment  o(  the  law  applioabie  to  the  particular  oase, 
to  deolare  what  presamptlons  of  law  are  applioabie  to 
the  taots,  and  to  deolare  the  legal  effdots  tff -Kiertaln 
•Tidence." ' 

"The  parpoee  of  an  instraotion  is  to  assist  the  jilry 
in  oorreotly  applying  the  law  to  the  facts  of  tba  case,"' 
Thns  it  appears,  the  anthOrities  are  satfsfaotory  that, 
the  lavsofihtcau  being  governed  by  the  testimony,  it 
ia  a  logical  aeqasboe  that  the  oonrt  most  oonneol  the 
inetmotions  on  law  points  in  obedienoe  to  the  testimony. 
On  this  point  Thompson  and  Proffatt  agree.  The  former 
sostaina  this  view  by  the  clear  and  forcible  manner  in 
which  he  has  treated  the  qaestion,  that  it  is  an  **  trtw 
to  lay  down  abltract  propotitioru  of  laie  ;  "  to  snstain  Which 
he  has  cited  In  a  note  more  than  one  hnndred  authori- 
ties from  American  Reports.  In  explanation  of  his 
▼iews,  and  the  acooraoy  of  his  Oooolasiona,  he  oitea 
approvingly  "  the  fair  test  of  the  propriety  of  a  charge 
caaoot  be  whether,  in  the  abstract,  it  is  right.  It  mast 
be  taken  In  view  of  the  evidence  charged,  on  whioh  the 
jaty  is  required  to  respond.  A  charge  in  the  abstract; 
aa  a  mere  legal  proposition,  might  be  perfectly  in- 
operative and  harmless;  when,  however,  referred  to  a 
oartain  set  of  facts  and  eiroomstanaes  in  proof,  ft  might 
have  a  most  important  and  eonolasive  inflaenoe  on  the 
jary  in  forming  their  verdict."  * 

It  h«a  been  very  well  said,  "  We  hold  in  all  oases  ait 
instraotion — aulesa  it  be  upon  an  abstract  proposition 
of  law,  which  the  oonrt  may  give  or  refase  at  Its 
pleasare — mast  have  some  evidence  on  whioh  to  base  it 
•od  spring  ont  naturally  from  the  evideooe."  * 

It  has  been  held  and  uniformly  sastained,  "  though 
the  decisions  of  questions  of  fact  belongs  to  the  jury, 
yet,  when  the  oonrt  is  asked  for  instractioaa,  based 
upon  evidence.  It  must  judge  of  the  relevancy,  and  to 
some  extent  of  the  deflniteness  and  certainty  of  that 
evidence,  bat  should  avoid  giving  any  instruction  upon 
a  qaestion  which  the  evidence  does  not  fairly  allow  to 
he  raised."  ' 

"  It  is  no  invasion  of  the  privilei^  of  the  jury  for 
the  oonrt  to  present  to  them  its  views  of  the  natore, 
bearing,  tendency  and  weight  of  evidence."* 

The  above  oit6d  oases  sustain  the  position,  beyond 
eontroversy,  that  instmetions  on  the  "law  of  theaue" 
mast,  as  far  as  the  evidence  is  applicable,  be  stated  by 
the  ooart.  Sspeoially  is  this  true  under  the  views 
pteaented  alike  by  Thompson  and  Proffatt,  in  relation 
to  iDSttaetiooa  not  containing  mere  abstract  pro- 
iweittons  of  law.  Ia  this  connexion  we  deem  it 
proper  to  say  tk«  etMl  thould  never  invade  the  province  of 
lJujwrf. 

No  qaeatioii  ia  of  more  importance,  nor  addr«aaet 
itself  with  more  interest  to  the  court  than  this.  It  is 
apparent  that  the  English  ooarts  now  recognise  what 
io  former  years  Woald  have  been  a  serioas  encroachment 
OD  the  provinoe  of  the  jnry;  and  that  the  Federal 
ladiieiary  baa  in  its  Oircait  and  District  Departments 
exhibited  a  leaning  towards  the  policy  of  the  English 

0)  proffatt  on  Jnry  Trial,  .s.  iti  U 

O)  Samttr  r.  SaMr,  \0  Sana.  4Ttli 

it)  lifKomXx,  J.  TJumptoK  t.  Shmnrntn,  9  Tex.  OB.  CItsd  by 
Tboinpaoii  tn  bl*  work  "Charglnn  th<  JB17,"  p.  tl. 

(4)  0*teita,*e„  &  On.  t.  Jaeoii,  iO  lU.  478, 486;  Parkt  T.  Farfia, 
Uin.41*.    Cited  by  Thompwm,  )>.»<). 

(•)  Itoatk  T.  BuUmgi.  16  Pet.  «i9l 

((j  DmiM  aiaUt  r.  PotirUm  Patkaga  of  Pim,  aUp,  Hi. 


courts ;  yet  in  the  Sapreme  Oonrt  of  the  United  Statea 
the  old  American  land-marks  are  preserved  with  fidelity 
to  the  earlier  days  of  the  independent  fanotions  of  the 
jury. 

The  position  of  the  State  ooarts  is,  however,  more 
decided  in  maintaining  the  independent  relations  of 
the  jury  than  the  lower  Federal  tribunals. 

The  practice  introduced  iu  modern  times  of  drawing 
the  jnrors,  with  unlimited  right  of  oballenge,  for  oauae 
has,  and  will  oontinue  to  have  a  beneficial  anS  parifying 
influence  in  every  department  of  oar  jadioiary  where  tha 
jury  ia  used. 

We  close  this  article  with  a  reference  to  an  opinion 
delivered  by  one  of  our  most  eminent  and  learned 
Chief  Jastioes  of  State  ooarts.    He  says : — 

"It  is  of  the  highest  importance  io  the  adminis- 
tration  of  joatioe,  that  the  court  shoilld  never  invade 
the  provinoe  o(  the  jury ;  should  give  them  no 
iotlmatioB  as  to  his  opinion  upon  the  facts,  bnt 
shoald  leave  them  wholly  unbiased  by  any  such  inti. 
mation  to  ascertain  the  facts  for  themselves."  And 
a«ftin,  tha  Chief  Justice  obserVea,  in  the  same  opinion, 
"But  it  pertains  to  the  judge  to  declare  ihe  law 
applioabie  to  the  case,  fie  ^as  nothing  further  to  do 
with  the  facts  than  as  furnishing  the  basis  of  his 
charge,  whUe  the  jury  are  the  triers  of  ihe  iaots  under 
the  law,  as  given  them  in  charge  by  the  judge,  who, 
npon  oontested  Questions  of  fact,  should  Seaaloasly 
avoid  giving  the  least  intimation  as  t<)  his  own 
opinion."  ' 

.  The  foroe,  trntb,  and  excellenod  of  tUt  opinion  of 
Chilton,  OLJ.,  oommends  itself  io  the.  Bench,  and 
shoald  be  oarefally  read  bv  State  and  Federal  judges. 
We  would  call  attention  io  i^  on  another  [toint  which 
ia  disonssed  in  this  article,  that  notwithstanding  the 
reqaireuleat  that  the  jury  is  the  jadge  of  the  faots  iu 
tlie.aasei,  and  the  jury  must  be  oharged  aooording  to 
tbe  "  law  of  the  eaie  "  to  what  extent  they  must  form 
"  the  bau*  of  hit  ehatye.'*  This  can  be  done  without  any 
leaning  on  the  part  of  the  judge  to  either  side,  or 
iqfluenoiqg  the  jary  beyond  the  foroe  of  the  law.— 
Vkyinia  Law  Jown^. 


1!HB  COSVErANCING  AND  Ii\WO^  PROPERTY 

AOT,  1881.  Where  it  saouiiD  be  adopted. 

AND  WHERE  BXOLUDED.— VIL 
lOmrtmieifimA  ptgt  118,  m»tt.) 
IdMSBS. 
gfftti  <tf  PratuUm  at  to  Itdi^  dtgaitOt  Porfeiturt. 

The  Aot,  by  Its  provisions  for  relief  against  forfei* 
iare  (sect.  14)  makes  a  very  considerable  difference  ill 
the  position  of  landlords  and  tenants,  bat  In  general 
there  will  be  little  alteration  iu  the  form  of  leases, 
as  the  section  cannot  be  exoldded  by  stipalation  :  sect. 
14  (9). 

Sect.  14  does  not  affect  the  law  relating  to  re-entry, 
or  forfeitnre,  or  relief  In  case  of  nonpayment  of  rent ; 
sect  14  (8).  Konpayntent  of  tent  is  dealt  with  by  23  A 
24Tict.  c.  126,  s.l. 

Breach  of  covenant  to  insure  falls  within  this  seetion ; 
and  23  it  24  Vict.  c.  126,  s.  2,  and  22  ()fc  23  Viot.  c.  8S,  s«. 
4  to  9,  under  whioh  relief  for  breach  of  covenant  to 
insnre  was  formerly  obtained,  are  now  repealed  by 
sect.  14  (7)  and  Part  I.  of  Schedule  IL  to  the  Act.  The 
repeal,  however,  does  not  affect  past  and  pending 
transactions  (sect.  71).  By  sect  14  (6)  the  section  does 
not  extend  to  assignment  by,  or  bankruptcy  of,  the 
lessee,  nor  to  certain  oovenants  in  mining  leases. 

The  following  remarks  therefore  apply  to  oovenants 
to  insnre,  bat  not  to  oovenants  to  pay  rent,  or  to  the 
oovenants  excepted  by  sect.  14  (6). 

However  striagently  the  lease  may  be  worded,  the 
lessor  cannot  bring  any  action  to  enforce  a  forfeiture  tor 
breach  of  ooveoant  without  giving  previous  notice,  in 
writing  (sect.  67),  in  accordance  with  sect.  14  (1). 
— — — ^ — . —  , 

(1)  Ba(r  T.  JMtle,  18  Als.,  236.    Oplnlou  by  Cliilton,  C.J. 
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Alao  it  the  lessor  demnada  as  oompenBation  for  the 
bretkob  of  ooTeniint  an  unreasonable  sam,  he  will  ran 
the  risk  of  beioR  made  liable  for  oosis,  if  the  oourt  is  of 
opinion  thai  the  oondaot  of  the  lessor  has  been 
vexattoaa  :  seot.  14  (2). 

However,  in  all  ordinary  oases,  leases  shonld  be 
drawn  as  nsaal,  and  the  provisions  for  re-entry  on 
breaoh,  or  non-performance,  of  the  covenants  inserted 
111  the  ordiuary  way. 

Sometimes  it  may  be  advisable  to  specify  a  sam  to 
be  paid  by  the  tenant  on  breaoh  of  some  particular 
covenant,  u  liquidated  damages.  Bat  it  shonld  be 
remembered  that  if  the  ooart  considers  the  snm  is 
really  inserted  as  a  penalty,  it  will  relieve  against  it  : 
(see  Ohitty  Onntraots,  10th  ed.  807  ;  PoUook  Ooutraots, 
Ist  ed.  419  ■,  Sloman  v.  Walter,  2  L.  C.  Eg.  1094 ;  Pro- 
tection Loan  Co.  T.  Qriee,  43  Ii.  T.  Bep.  N.  S.  664 ;  Ii.  Bep. 
6  Q.  B.  Div.  692). 

The  section  is  so  framed  as  to  ezclnde  the  method 
whioh  no  doubt  wonld  have  been  adopted  to  evade 
the  Act.  By  sect.  14  (6)  a  lease  limited  until  the 
lessee  commits  some  breach,  is  constraed  as  a  lease 
with  a  ooadition  of  re-entry,  and  relief  given  accord- 
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The  only  safe  way  of  escaping  the  operation  of  the 
section  is  to  grant  merely  a  tenancy  at  will,  and  then  to 
avoid  doing  anything  which  will  convert  the  tenancy  at 
will  into  a  yearly  tonancy :  (see  Tador  L.  C,  Conv., 
Srd  ed.  22 ;  Woodfall,  806)^  In  some  cases,  where  the 
lessor  Is  also  mortgagee,  his  position  will  be  strength- 
ened by  the  insertion  in  the  mortgage  deed  of  oovenant# 
which  occof  In  the  lease  :  see  sects.  19,  20,  iii. 

It  is  not  improbable  that,  where  it  is  essential  to  the 
lessor  to  enforce  the  oovanants  of  the  lease,  and  where 
the  lessee  insists  on  some  farther  security  IJian  a  mere 
tenancy  at  will  can  give  him,  some  attempt  will  be 
made  to  avoid  this  section  by  the  lessor  granting  only  a 
tenancy  at  will,  bat  at  the  same  time  entering  into  a 
bond  with  the  lessee  in  a  sobstantial  sam,  the  bond 
being  conditioned  to  Income  void  if  the  lessor  permits 
the  lessee  to  remain  ia  possession  until  either  years 
have  elapsed,  or  there  has  been  a  breaoh  or  non.per^ 
tormance  of  the  covananta  by  the  lessee.  Probably  the 
oovenants  woald  be  set  ont  in  the  bond.  For  forms  of 
bonds  see  David,  vol.  v.  part  ii.  pp.  269,  279.  We  give 
BO  opioion  as  to  the  efficacy  of  saoh  a  plan. 

As  to  snbstitating  a  license  for  a  lease  with  a  Tiew.to 
toy  and  avoid  seot.  14,  see  below. 

Althongh  this  section  will  make,  in  general,  very 
little  alteration  in  the  form  ef  leases,  it  wilt  greatly 
alter  prooeedlngs  for  forteitara.  The  section  applies  to 
leases  made  before  the  Act,  sect,  14  IS) ;  and  oompskre 
Tage  v.  BmwU  i2  Qiff.  117  ;  29  L,  J.  898,  Ch.). 

In  an  action  for  re-entry  or  torfeitare,  the  giving  of 
the  precedent  notice  reqaired  by  sect.  14  (1)  shonld  be 
alleged  in  the  statement  of  claim,  and  it  slioiil«l  be 
feta'ed  that  it  was  given  in  writing  (sect.  67). 

It  will  also  probably  afTect  actions  for  specific  perfor- 
mance of  an  agreement  tor  a  lease,  where  the  lessee 
has  en'ered  and  has  done  or  omitted  something  which 
would  have  caused  a  forfeiture  had  there  been  a  lease. 
In  Bach  a  case  the  court  wonld  not  previously  have 
granted  the  intended  lessee  a  decree  lor  ^eoino  pet- 
formanoe  (Dart,  &th  ed.  1088 ;  Seton,  1328).  Probably, 
however,  now  the  court  would  grant  specific  per- 
formance to  the  intended  lessee  on  the  same  conditions 
as  it  would  have  granted  relief  to  an  actual  one : 
Prideanx,  Ilth  ed.  p.  19 ;  see,  however,  the  defiaition  of 
lease  in  sect.  14  (3),  and  compare  seot.  18  (17). 

It  was  not  Qunfloal,  in  leases  containing  provisions 
for  re-entry  on  breach  of  covenant,  to  insert  some  pro- 
yiaioo  for  the  protection  of  the  lessee.  Thus,  in  David. 
T.  189,  will  be  found  a  proviso  that  the  power  of 
re-entry  shall  not,  except  in  certain  cases,  be  ezer- 
oiited  without  six  months'  notice :  (compare  David,  v, 
166,  392). 

Now,  however,  provisions  of  this  kind  will  seldom  be 
really  necessary,  as  in  most  cases  the  lessee  will  be 
Bnfficiently  protected  by  the  seotion :  Frideaox,  lltb 
ed.  64,  note. 


Ltiua  by  Mortgagor, 

A  considerable  difference  will  be  made  by  the  Aot  in  < 
leases  by  mortgagor  where  the  mortgage  is  made  after 
the  Slat  Dec.,  1881,  sect.  18  (16),  onlees  there  is  some 
provision  in  the  deed  excluding  or  modifying  the  Aot. 
A  mortgagor  in  possession  will  have  power  to  grant  an 
agricultural  or  occupation  lease  for  twenty-one  years, 
and  a  building  lease  tor  ninty-nine  years,  sect.  18  (1). 
iio  that,  in  many  cases,  a  valid  lease  may  be  made  by 
the  mortgagor  alone  without  joining  the  mortgagee, 
whioh  was  formerly  essential  to  the  validity  of  the 
lease  as  against  the  mortgagee.  For  old  forms,  see, 
Davidson,  vol.  v.  169 ;  WoodfaU,  859 ;  Prideanx,  11th 
ed.  62.  . 

Of  conrse  a  lease,  bo  made  by  a  mortgagor  alone, 
mast  strictly  follow  the  reqairsments  of  the  Aot  (seat. 
18).  And  i^e  mortgagor  most,  for  his  own  safety, 
deliver  the  coanterpact  of  the  lease  to  the  first  mort- 
gagee, seot.  18  (8)  (11).  Oompare  form  of  lease  ander 
a  power  (David,  v.  166 ;  Frideaox,  lllh  ed.  63) ;  and 
leases  under  Settled  Estates  Aot,  1877  (WoodfaU,  858). 
Where  the  mortgage  was  made  befoce  Ist  Jan.,  1882, 
seot.  18  does  not  apply,  anlsss  there  is  an  agreemeot 
"  in  writing  "  that  it  Hfaall  apply,  seat.  18  (16).  Messrs. 
Woisteuholme  and  Turner  give  a  form  of  sooh  an 
agreement  (p.  181).  Where  the  mortgage  is  by  deed,  it 
will  be  most  prndeut  to  have  this  agreement  also  under 
seal 

In  cases  where  a  considerable  amonnt  of  land  is 
likely  to  be  leased,  and  the  mortgagee  has  sufficient 
confidence  in  the  mortgagor  it  will  sometimes  be  (oand 
mors  conveaient  to  incorporate  the  statutory  leasing 
powers  by  such  an  agreement,  than  to  make  the  mort- 
gagee join  in  every  leass.  The  statutory  powers  may  be 
iawrporated  wlv>Uy  or  partially :  seot.  18  (16). 

Oeneral  Words. 

The  general  words  may  now  osaally  be  omitted  from 
leases,  made  by  deed,  of  land  and  hoases,  in  reliance  on 
sect,  6.  The  word  ■'  oonveyaDoe,"  used  in  that  seotion, 
includes  a  lease  under  seal  by  virtue  of  sect.  8.  (v.), 
."  Land"  bears  the  extended  meaning  given  to  the  wonl 
by  sect.  2  (ii.).  In  any  case  where,  before  the  Act, 
there  would  have  been  special  mention  of  any  appur- 
tsnamie  or  easecaeot,  saeh  speoial  mention  shojild 
oonkinaiSk 

OotmaHt  for  Quitt  Enjoymait. 

This  will  be  Innerted  as  nsual.  Seot.  7  does  not 
apply  to  leases  at  a  rent :  sect.  7  (5). 


CnEiUBS  AND  THE  OUTSIDE  WOELD. 

With  the  great  extension  of  the  dob  system  ths 
Qoorts  of  law  have  been  of  late  iaereasingly  ocoupied 
with  oases  relating  to  the  laws  and  regolatioqs  of  ol«b» 
Th«  majority  of  olab  cases  that  have  been  brought 
before  the  ooarts  reoeatly  desl  with  the  relations  ^ 
members  of  clubs  inttr  m,  partioalarif  in  xegssd  to  th« 
power  of  expulsion — a  power  freqaenily  ezemlsed  witk 
mors  gusto  than  sense  of  justice.  A  smaller  olsfls  of 
oases  ace  those  in  whioh  the  dab,  as  a  whole,  is  bntogbt 
into  contact  with  tb«  ootside  world«  as,  for  iastaaosib 
with  the  lioessing  laws.  This  week  »ootfaer  bi»aoh  of 
the  subjeot,  important  ia  itself,  and  not  without  be»riqg 
on  the  lioeosing  qaestioo,  has  been  brongbt  before  the 
conrts  in  the  oase  of  CalcuU  v.  Bou,  beard  before  Mr. 
Justice  Lopes  and  a  jury  on  Marsh  6.  Id  this  case  tbs 
plaintiff,  a  batcher,  brought  an  aotion  against  Mr.  Boss 
and  some  other  gentlemeu,  members  of  the  committee 
of  the  Portland  Club,  to  recover  £90,  the  price  of  meat 
supplied  to  the  club,  and  also  £20  lent  to  the  steward 
of  (he  club,  who  bad  embeozled  moDsy  and  absoooded. 
This  steward,  it  appeared,  had  really  been  the  caterer 
of  the  club.  He  had  acted  in  tlie  capacity  known  at 
Oxford  as  manciple — that  is,  ha  had  undertaken  tp 
sapply  the  members  at  a  fixed  tariff,  he  himself 
pxovidiog  the  supplies,  and  taking  all  the  risk  and 
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profit  of  tbe  traasaction.  Xbe  only  powers  that  the 
oommittee  poaaeaaed  were  thosa  of  fixing  the  tariff  and 
seeing  that  the  oontraot  mads  by  the  steward  was 
cftrried  out  to  the  aatisfaction  of  the  members.  TTnder 
theae  oiroainstanoea,  it  waa  olear  that  neither  tbe  onm- 
tttttee  nor  the  olnb  were  liable  for  the  failure  of  tbe 
steward  to  pay  for  the  provisions  he  had  ordered.  The 
olnb  being,  as  all  olabs  are,  a  "  ready-money  oonoern," 
the  ladividnal  membera  who  had  paid  on  the  spot  for 
the  proTisiona  they  had  eaten  oonld  not  be  expected  to 
My  over  again.  The  oommittee  ooald  not  be  personally 
liable  (or  the  goods  whioh  they  had  neither  themselves  . 
ordered  Dor  had  aathoriaed  the  ateward  to  order  on 
their  credit.  The  £S0  in  qaeation  waa  lent  by  the 
plaintiff  to  oaah  the  cheqnea  for  membera,  and  was 
plainly  a  personal  trost  of  the  steward.  The  committee 
supplied  tbe  steward  with  £260  far  that  parpose,  and 
be  liad  no  anthority  to  exceed  it.  Upon  thia  evidence, 
which  was  not  dispnted,  a  verdict  was  entered  for  the 
defendants. 

It  is  to  be  observed  that  thia  case  was  a  aomewtiat 
ezoepHonal  one.  Owing  to  the  arrangement  with  the 
steward  the  chA '  waa  a  qaasi-proprietary  dab.  la 
proprit^Mry  dobs  it  is  distinctly  anderatood  by  all  parties 
that  tbe  olnb  is  a  private  speoalation  of  the  proprietor. 
He  advanoes  the  money.and,  if  the  clab  is  saccesafal, 
ha  repays  himself  mrt  of  the  entrance  fees  and  anbacrip- 
tions;  if  nnsuceesubil  he  probably  goea  bankropt,  «r 
oompoanda  with  hia  creditora,  or,  aa  in  the  present 
ease,  absconds.  He  is  an  independent  person  acting 
on  faia  own  behalf,  and  personally  liable  for  all  the 
•xpebsea  be  Inenrs  in  purveying  proviaiona  or  otherwise, 
witb  BO  tif(Mt  «f  onatribtrtion  over  against  any  persona 
wbo  are  members  of  tbe  olnb  or  tbe  committee,  nnless, 
of  eonrse,  tttey  have  ezpreaaly  lent  their  names  and 
•ntbority  to  obtain  him  credit.  In  a  members'  dab 
the  management  is  placed  in  the  hands  of  a  oommittee 
chosen  by  the  members.  They  select  and  dismiaa 
servants;  order  foraitara,  books,  papers,  and  provisiooa 
to  meet  membera'  rSqairMnents ;  and  generally  are 
responsibla  for  the  domeatlo  economy  of  the  dob. 
Ordinarily,  tber^ore,  the  commiMae  empower  tbe 
steward  to  give  orders  for  goods  to  be  snpplied  to  the 
dab,  and  generally  become  personally  liable  for  sncfa 
orders.  Be  far  as  regards  provisions  they  have  no  right 
of  eontribntioD  over  against  the  members.  fV>r,  as  I;ord 
St.  Leonards  said,  in  the  St.  James's  Clnb  case,  0  0e 
O-.  M.  ife  O.  388 :  "  The  member  pays  on  the  spot,  and 
were  be  also  liable  to  those  sopplviog  the  artides  be 
wonid  pay  twice  over."  Tbia  la  well  illastrated  by  the 
ease  of  FUmyng  v.  Bector,  6  Law  J.  Rep.  Kxch.  43,  3 
If.  A  W.  172.  A  dob  called  the  Weatmiuater  Reform 
Clab  had  been  etarted,  bat  was  dissolved  tbroagb  want 
of  sn  pportb  Tbe  oommittee  made  a  call  on  the  members 
of  11  gnineas  apiece  to  meet  tbe  liabilities  of  tbe  olnb. 
The  defendants  and  other  members,  who  had  been 
dlsatttisfled  with  tbe  management  ef  Vbe  dnb,  refased 
to  pay.  They  were  then  soed  by  a  tradesman  for  the 
price  of  wine  and  stores,  knives,  forks,  (fee,  snpplied  to 
the  dnb.  One  of  ttie  defendants  had  himself  been  on 
the  eommlMee,  bat  he  was  not  shown  ever  to  have 
Mted.  The  Lord  Chief  Baroa,  Lord  Abinger,  pointed 
ont  lihat,  aniess  Aie  rales  of  the  dnb  empowered  tbe 
oomaAttee 'to  pledge  tbe  credit  of  tbe  dab,  tbe  com' 
nittee  bad  no  power  to  bind  tbe  members,  nor  even  to 
bind  themselvea  as  a  body.  He  decided  that  the  case 
Msted  otf'tbe  biw  of  priodpal  and  agent,  dabs  bdng  in 
BO  sans*  «  partnotBbip.'  If  dabs  were  partnerships  one 
member  wonId  have  power  to  bind  the  others.  Bat, 
not  bdng  so,  the  ccmmiWee  coald  only  aa  agenta  bind 
tbe  memben  aa  principals,  if  they  had  anthority  to  d« 
■o.  As  members'  dabs  are  on  the  ready-money  system 
it  is  probable  that  in  none  have  tbe  committee  power 
to  pledge  the  credit  of  the  olnb. 

Sven  to  charge  the  committee,  as  a  whole,  it  is 
necessary  for  creditora  of  the  dnb  to  establish  agency 
on  tbe  part  of  those  aotnally  giving  the  order.  It  is,  in 
fact,  a  qoestion  lor  tbe  jary.  Tfann,  in  Todd  v.  Emty,  10 
I>aw  J.  Rep.  B«6b.  269,  M.  &  W.  605,  the  hoaae  steward 
otdeiad  wlM  (or  tbe  dab  by  the  aathority  of  the 


committee.  Two  members  of  the  committee  were  aned 
far  the  price,  and  it  waa  held  that  tbe  qaeation  (or  the 
jary  was  not  whether  all  tbe  members  of  tbe  committee 
bad  by  their  known  coarse  of  dealing  held  themselves 
oot  M  personally  liable,  bat  whether,  as  a  qaeation  of 
principal  and  agent,  tbe  two  members  sned  had 
individaally  given  anthority  to  the  steward  to  order  the 
wine  in  qaeation.  So,  in  Dtiaunaj/  v.  SteaaH,  8  Stark, 
416.  Stewart  waa  sned  for  the  price  of  plate  snpplied  to 
the  Qeneral  Service  Clnb,  of  which  be  and  R,  and  another 
were  the  managing  committee.    R.  had  ordered  the 

Slate,  being  previoaaly  known  to  Delaauay,  and  was 
ebited  in  Delanoay'a  books  in  hia  own  name  with  the 
whole  amount,  The  jary,  however,  found  that  credit 
waa  given  to  all  three,  and  that  they  were  jointly  liable. 
Of  oonrae,  aa  between  themaelves,  if  tbe  one  who 
aotnally  paid  conld  establiah  that  he  acted  on  tbe 
anthority  of  tbe  othera,  he  wonld  have  a  right  to 
oontribntion  over  against  them,  even  thoagb,  as  regards 
tbe  tradesman,  credit  was  given  to  one  alone.  A  dab 
committee,  should,  therefore,  be  careful  not  to  exceed 
their  powers  or  pledge  their  credit  beyond  the  funds  ia 
hand,  or  tbey  may  find  themselves  saddled  with  a 
heavy  responsibility,  owing  to  a  failure  of  (unda  or  an 
embezzling  steward.  On  tbe  other  hand,  it  behoves 
tradeamen  and  others^  who  supply  money  or  money's 
Worth  to  a  dab,  to  asoertain  that  tbe  servant,  or  other 
peraon  giving  the  order,  has  authority  to  do  ao,  or  is- 
himaelf  a  peraon  of  aubstanoe  enough  to  meet  a  personal 
liability.  It  abould  be  remembered  that  cluba  are  not 
partnerahipa  or  companiea,  but  simply  a  conglomeration 
of  individuals,  whose  relations  are  regulated  entirely  by 
their  written  oontract — the  rules  by  which  they  have 
agreed  to  bind  themselves.  Tbe  bearing  of  this  result 
on  tbe  law  of  licensing  perhaps  requires  explanation. 
A  members'  dub,  as  was  recently  dedded  in  Oraff  v. 
Sram,  noted  in  this  week's  Notes  of  Caaea,  is  not  liable 
to  penaltiea  for  a  sale,  becauae  there  ia  not  a  "  sale  "  in 
respect  of  one's  own  property.  Bat  it  may  be  aaked,  i( 
the  membera  of  a  clab  cannot  ordinarily  be  sued  on  a 
oontraot  for  tbe  anpply  of  their  wine,  how  can  the  wine 
be  theirs  when  anppliod  t  The  answer  is  that,  although 
tbey  do  not  authorise  their  credit  to  be  pledged,  tbey 
do  authorise  goods  to  be  purchased  (or  them,  and  tbey 
provide  money  to  pay  (or  it.  Tbe  goods  when  bought 
are,  therefore,  theirs.  They  are  not  partners,  but  joint 
owners  of  the  property  o(  the  dab. — Law  JounutL 


DISOHABaB  OF  JORY  BEFORE  YEBOICT  ON 
INDICTMENT. 

The  proceedings  at  the  recent  assizes  holden  at 
Bertiordt  before  Mr.  Justice  Orove,  were  interrnpted  by 
a  very  peculiar  and  unusual  incident.  A  prisoner  was 
being  tried  pursuant  to  tbe  statute,  9  Geo.  IV.,  c.  69,  s.  9, 
for  bdng  concerned  witb  two  other  persons  in  taking 
game  by  night,  armed  witb  a  gan.  Snddeoly,  and 
whilst  the  case  for  tbe  prosecution  waa  still  incomplete^ 
one  of  the  jury  stood  ap  and  intimated  that  they  we>« 
all  agreed  that  there  was  no  case  made  out  against  tb« 
prisoner.  Mr.  Jaatioe  Orove  said  :  "  II  that  is  so  we 
need  not  proceed  farther,  but  at  tbe  same  time  it 
woald  have  been  better,  gentlemen,  if  yon  had  waited 
until  tbe  case  (or  tbe  prosecution  was  dosed,"  At  this 
stage  a  jaror  stated  be  bad  not  agreed  to  a  verdict  of 
not  gailty,  and  had  not  authorised  tbe  other  juror  to 
mike  any  atatement  to  that  effect.  Tbe  jaror  who  had 
first  apoken  tbea  said,  *'I  shall  never  convict  the 
priaoner."  Mr.  Joatice  Orove,  after  some  deliberation 
and  reference  to  the  autborites,  said  :  "  Tbia  ia  a  moat 
unfortunate  inddent.  I  shall  discharge  the  jury,  and 
take  the  defendant's  own  recogniaance  to  come  and 
take  his  trial  at  tbe  next  practicable  assizes ;  that  is, 
at  tbe  next  assnses  at  which  prisoners  on  bail  are 
triable." 

We  think  there  can  be  no  donbt  that  the  learned 
judge  weui  acting  strictly  in  accordance  with  precedent 
in  taking  tbia  course,  spite  of  the  authority  of  Sir 
Edward  Coke,  who  wrote :  "  A  jary  sworn  and  charged 
ia  case  o(  life  or  member,  cannot  be  dischai^ed  by  tbe 
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Ooort,  or  any  otber,  bat  tbey  ooght  to  give  tbeir  verdict :" 
(Oo.  Iiitt.  227  b).  Tbia  piusAge  aesms  to  igoore  tbe 
OMith  or  aarioos  and  aaddeo  illnaas  of  a  jaror.  ao 
that  we  find  a  qaaUfied  atatemeat  by  Blaokatpae,  tbe 
'word*  "  axoept  in  OAsa  oi  evident  oeoeaaity "  being 
added. 

Tbe  qaaation  oami  before  tbe  Oonrt  in  Reg.  v. 
CKarUno&rA  (I  Beqt  &  Smithy  460),  whiob  waa  ao  infor- 
macion  by  (he  AttorDey-QaDerH.1  lot  bribery  at  an 
election  for  a  member  of  Parliameut;  At  tbe  trial  a 
material  and  neoeaaary  witaeaa  for  the  Crown  refnaed 
to  give  avideooej  and  waa  committed  for  contempt, 
wberenponi  oo  application  of  ooanael  on  behalf  of  the 
Orown  (the  defendant  objeotiagX  the  jadge  (Ur.  Jnatioe 
Hill)  diaebarged  tbe  jury  from  giving  any  verdict.  The 
defendant  applied  for  leave  to  add  a  plea  jnlu  daritn 
omltniHUMe  to  the  reeord  aetting  oat  tbe  facta ;  this  waa 
lefoaed  apoa  the  ground  that  there  waa  a  plea  of  "  not 
gailty  "  already  on  the  i«oord,  and  that  to  grant  the 
application  would  be  to  permit  a  violation  of  the  rale 
of  pleading  aa  to  daplioity.  Tbe  Coart,  however,  gave 
penaiaaioa  that  the  above  facta  aa  to  the  diaoharge  of 
tbe  joxy  aboold  be  placed  on  tbe  record  aa  part  of  tbe 
preceedingai  and  the  matter  then  came  before  the 
Oonrt  on  a  rale  to  show  oaoae  why  jndgmeat  ahonld 
not  be  entered  for  tbe  defendant  {umi  eat  tine  dU.  The 
rale  waa  diaebarged,  tbe  Court  holding  that,  whether 
tba  judge  had  power  to  diaobarga  tbe  jary  or  not,  the 
defendant  ooold  not  elaim  final  jadgmeat,  and  that 
there  oaght  to  be  a  new  trial<  it  being  open  to  the 
defendant  to  take  advantage  of  hia  objeoUon  by  writ  of 
error.  In  the  oonraa  of  the  a>]{Dmeat«,  which  are  very 
lengthy  and  diaplay  a  prodigiooB  amoant  of  learning, 
there  waa  a  great  deal  of  extra'jndioial  opinion  aa  to 
the  power  of  a  jadge  to  diacharge  a  jnry,  and  the  weiKht 
of  opinion  pointa  to  tbe  conoluaion  that  aacb  power 
eziats  ondoabtedly  in  lawi  and  ia  limited  only  by  the 
diaoretion  of  tbe  jadge.  Beference  waa  more  than  onoe 
made  to  an  Iriah  oaae  (Reg,  v.  Ceniray  and  ZyncA,  7  Ix. 
It.  Bep.  149),  in  which  the  majority  of  the  jadgea  of  the 
Coart  of  Qaeen'a  Bench  in  Ireland  held  that  the 
diaoharge  of  tbe  jary  after  they  bad  been  kept  twenty- 
fonr  bean  in  delibwation  ooald  not  be  joatified,  and 
that  oooaeqaently  tbe  piiaoner  was  not  liable  to  be  pat 
a  aaoond  time  on  his  tiial.  From  the  judgment  in  thia 
oaae  Mr.  Jnatioe  Crampton  diaaented,  aind  in  Reg.  v. 
CharluumHh  both  Chief  Jnatioe  Cookbarn  and  Kr. 
Jaatice  Blaokbam  aaid  that,  thoogli  Uie  learned  judge 
bad  failed  to  convince  tbe  majority  of  tbe  judgea  in  the 
Oonrt  of  Qaeen'a  Benoh  is  Ireland,  be  had  entirely 
convinced  them. 

The  whole  matter  came  before  the  Ooatt  of  Qaeen'a 
Benoh  again  in  the  year  18M  on  a  writ  of  error,  the 
case  being  that  of  CltarlUte  Winier  v.  The  Queen  (L.  Bep. 
1  Q.  B.  289).  Hena  tba  xaeord  of.  convioiiou  was  for 
felony  <maider),  and  abowing  that,  on  tbe  trial  of  the 
indiotiaeut,  the  juy  being  unable  to  agre^v  the  judge 
diaebarged  them ;  that  tbe  priaoner  waa  given  in  oUarge 
•t  Miotber  jory  at  tbe  next  aaaizea,  and  a  Ttfdiot  of 

Sailty  retaroed  and  judgment  and  aentence  paaae^. 
leld,  that  the  jadge  had  a  diaoretion  to  diaobarga  tbe 
jory,  whiob  a  oonrt  of  enor  oonld  not  review  ;  that  thja 
diaohaiga  of  the  first  jaty  witboot  a  verdict  waa  not 
equivalent  to  an  aeqnittal ;  that  a  aeoond  jary  proceaa 
Bight  laaoe,  and  that  ther«  was  no  error  on  the  record, 
Sbiadeoieion  was  aubrnqoentl^  affirmed  in  the  Et.- 
ohequer  Chamber.  Chief  Jnatioe  £rle^'  in  giving  the 
jodgnienk  of  the  Coart,  aaid :  "  With  lefecenoe  -to  tbe 
faeta  on  thia  reeord  we  hold  that  the  jadge  at  the  flrat 
teial  had  by  law  power  to  diaoharge  ttie  jary  befpoa 
verdict,  when  a  high  degree  of  need  for  anoh  diaoharge 
was  made  evident  to  hia  mind  from  tbe  facta  which  he 
bad  aaoertained.  We  cannot  define  the  degree  of  need 
without  aoms  standard  of  oompariaon ;  we  oaonot 
approach  nearer  to  precision  than  by  deecribing  the 
degree  aa  a  high  degree,  anoh  as  in  tbe  wider  aenae  of 
the  word  might  be  denoted  by  neoeaaity.  We  hold 
farther  that  the  judge  alone  had  to  decide  when  the 
"  neoeaaity  "  in  this  lenae  of  the  word  for  tbe  diacharge 
nt  the  jory  was  made  evident  to  him,  and  his  decision 


thereon  ia  not  made  anbjeot  to  review  by  any  legal 
tribunal.  It  was  hia  duty  to  exerciae  hia  diaoretion 
both  in  aacertaining  the  relevant  facta  and  in  deter, 
mining  their  effect  in  making  the  neoeaaity  for  the 
diaohargq  evident  to  himaelf.  The  lawfnlneas  of  the 
discharge  depended  upon  the  reaalt  of  thia  exeroiae  of 
hia  diaoretion,  and  the  atatement  of  that  result  upon 
the  record  ioj  in  our  judgment,  anfficient  to  eatabliah 
that  the  order  for  the  discharge  in  queatiou  waa  lawfully 
made,  and  that  the  anbaeqaent  proceedinga  to  trial  and 
conviction  are  not  rendered  erroneous  thereby." — Law 
Tim*. 


JUSTICBS  UTTERBBTED. 

Tbe  ^ueatlon  bow  far  the  interest  of  jaatioea  of  the 
peace  in  the  oases  tbey  dispose  of  unduly  Inflaeneea  and 
warps  their  judgment  aeenls  to  be  one  of  conatant 
recurrence,  thoagb  the  Ijegialature  has  endeavoured 
to  put  an  end  to  some  of  tbe  old  objeotfona  that  uaed  to 
be  raiaed  on  that  account.  Tbe  foundation  of  tiie  ille- 
gality of  a  deoiaioo  given  under  each  an  undue  inflaenee 
ia  not  founded  on  any  atatote,  but  is  the  effect  of  tbe 
high  tone  of  morality  which  is  the  accepted  standard 
for  justices  aa  well  as  arbitratora,  and  all  who  exercise 
legal  diaoretion  and  judgment.  Though  eounael  at  the 
bar  are  paid  to  think  in  a  particnlar  way,  and  may 
excuse  themaelvea  from  being  impartial,  yet  when  a 
justice  of  the  peace  sits  in  the  administration  of  jnatioe 
he  is  axpeoted  to  be  free  himself  from  all  the  iofluenees 
which  sway  mankind  and  bend  their  diapoaition  in  one 
direction^  It  ia  not  difficult  to  lay  down  a  sweeping 
general  prioolple,  but  when  we  oome  to  details  and 
particular  instances  it  is  by  oo  means  easy  to  say  bow 
the  courts  will  apply  that  rule.  The  aubjeot  is  one  of 
great  nicety,  sod  from  the  uccerFain  sound  of  the  dieta 
and  tbeir  application  nothing  but  a  variety  of  illuatra- 
tiona  can  aasiat  one  to  a  fair  appreciation  of  the  difficulty 
in  each  caqe,  aa  well  as  of  tbe  most  likely  mode  of 
overcoming  It.  Indeed,  tbe  most  experienced  judges 
fail  to  supply  anything  like  a  key  to  the  bewilderment 
which  surrounds  many  of  the  oases.  It  is  well  to 
examine  some  that  have  been  decided  within  the  last 
fifteen  years. 

One  case  is  frequently  referred  to,  R.  v.  Rand,  or  X. 
V.  Jiuticee  of  Bradford,  L.  R.  1  Q.  B.  280;  80  J.  P.  298, 
which  waa  a  considered  judgment  of  Blttdtbnm,  J.,  and 
waa  thought  to  have  cleared  up  the  matter  at  least  for 
a  time.  In  that  case  josticea  fiad  power  to  certify  the 
oompletion  of  a  reservoir  and  its  capacity  to  hold  a 
certain  quantity  of  water,  whereupon  the  Corporation 
of  Bradford  were  to  get  certain  pecttoiary  advantageSi 
Two  justices  so  certifying  were  trustees  of  a  provident 
society  which  had  lent  money  to  the  corporafeiOD,  and 
which  money  was  charged  on  the  corporMion  fand*. 
The  seonrity  therefore  wonld  be  improved  by  tbe  gpanl. 
ing  of  the  certificate,  bat  tbe  juatices  had  no  other 
interest  whatever  in  the  matter.  The  oertificate  of 
completing  the  reaervoir  was  brought  up  bj  eertiofaii  to 
be  qaaabed  oo  the  ground  of  intereat.  The  court  held 
this  interest  was  too  remote,  Blackbura,  J.,  said  "  Thena 
is  no  doubt  that  any  direct  pecuniary  interest,  however 
small,  in  the  subject  of  inquiry,  does  disqualify  a  persoa 
from  acting  aa  a  judge  in  tfae  matter,  and  if  iy  any 

Eoasibility  these  gentlemen,  thongb  mere  trustees,  ooold 
ave  been  liable  to  coata  or  to  any  other  pecuniary  loaa 
or  gain  in  oonaequenoe  of  their  being  so,  we  should 
think  the  qaestion  different  from  what  it  is,  for  tha^ 
might  be  held  an  interest"  The  coart,  however,  held 
that  there  was  nothing  bat  a  anapioion  of  favour  in  thia 
oaae,  and  not  a  real  bias,  and  ao  tbe  eertiorari  waa 
refnaed. 

Ten  years  later  anotfaer  deoision  of  the  same  judge 
was  given  In  R.  v.  Mj/ert,  1  Q.  B.  D.  178.  One  local  board 
prosecuted  another  for  polluting  tbe  river  Lea,  whiob 
was  under  the  care  of  tbe  proaeoating  board,  and  one 
of  the  juBticea  was  the  chairman  of  tbe  proaeoating 
board,  and  an  order  to  pay  a  aum  of  money  waa  made 
against  the  other  board.  This  order  was  sought  to  be 
qaas.hed  on  tbe  ground  of  interest  in  one  of  the  justioea, 
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nunnly,  the  obairmao  of  tb«  prosecnting  board. 
Blaokbam,  J,,  uaid  that  in  this  case  tbe  ohainoan  wag 
■Qbataotially  a  litigant  in  a  matter  in  wbioh  it  was  bis 
interest  tbat  a  ooaviotion  shoald  be  made.  Be  was 
sitting  as  jad^e  in  a  matter  where  be  was  a  party,  and 
tbereiore  tbe  jadgmant  must  be  set  axide. 

This  last  case  was  a«ed  in  a  later  case  of  A.  v.  Alcoek, 
87  L.  T.  N.  S.  829,  where  one  of  the  Essex  jastioes  had 
joined  in  ooovioting  for  mallcoins  injary  to  some  notice 
boards  erected  in  Epping  Forest.  The  gronnd  of 
interest  was  said  to  be  that  tbe  defendant  was  a 
commoner,  having  rights  over  the  forest,  and  so  was 
one  of  tbe  jastioes,  bat  tbat  this  jostiee  had  been  mixed 
np  with  Chanoery  -proeeediDg»  in  which  he  was  a 
wiUieaa  on  the  side  opposed  to  the  defendant.  Bat 
tbe  Queen's  Bench  Division  said  it  was  preposieroas  to 
Boppose  tbat  anyone  in  tbe  position  of  a  magistrate 
woald  be  teased  in  hjs  administration  of  }a;tioe  by  tbe 
mere  espressioo  of  bis  views  as  to  what  was  for  the 
advantage  of  tb«  commoners  in  saoh  a  oase.  So  the 
eonvictioB  waa  held  not  open  to  objection. 

The  next  oase  was  tbat  of  R.  v.  JfUledge,  4  Q.  3.  t). 
S32,  and  it  tai:ae,d  to  some  extent  oi)  tbe  Vnblio  Heal|:h 
Aet,  18.75,  *,  8S8,  wbiolb  enacts  as  follows :— No  justice  of 
tbe  peaoe  sbaU  he  deemed  incapable  of  acting  in  cases 
arising  under  this  Act  by  reason  of  his  b^iog  one  of 
several  ratepayers  or  one  of  apy  other  class  of  persons 
liable  in  common  with  the  others  to  contribate  to  or  be 
benefited  by  amy  rate  or  faud  ont  of  which  finy  expedses 
ioonired  by  saoh  authority  are  nnder  this  Act  to  b^ 
defrayed.  In  this  case  complaint  had  been  made  to  the 
Iiooal  Qovemment  Board  of  a  nnusnce  arising  from  a 
piaoe  of  water  in  Wey month,  and  the  Board  thecenpon 
required  the  towa  oonocil  of  Weymonth,  as  .the  orhaa 
sanitary  antbority,  to  abate  tbe  nnisance,  The  town 
connoil  passed  a  resolution  that  st^ps  sboqld  be  taken 
against  the  owners  of  tbe  water  for  the  abatement  dt 
the  nuisanoe.  Two  justioea  of.  th^  borough,  who  were 
members  of  tbe  town  coBocil,  aa4  who  had  taken  an 
active  part  in  diseossioos  on  the  qnpstion  were,  wi^.h 
foor  other  n^agistrates,  on.  the  bench  of  jnstices,  when 
the  summons  against  the  owner  of  th9  water  came  on 
for  bearing.  They  refused  to  retire,  althongh  the  de- 
fendant elected  to  their  sittiug,.  on  the  groand  that 
they  were  the  pcoeeovtors.  At  the  hearing  the  defence 
waa  that  the  DQisaace  was  oaas«d  by  the  town  ooquojl 
tbemseLvesaaadiBg  the  drainage  of  the  town  Into  the 
\*ater  oemphuniad  ot  The  defendant  was  Ronvicted  by 
ib<  minority  of  foar  to  two,  the:  juatioss  !n  question 
voUag  in-tite  majority.  Ihfi  ilefendant  applied  iox  a 
e«r*iarari  tQ  sat  aside,  tbat  oonviotion.  Tbe  Qaeen's 
Seooh,  Division  held  that  two  jasttoes.  members  of  tba 
town  qoooaili'^seamed  ,th«  double  rile  of  prosecutors 
and  indgse  in.  their  own  caase.  If  they  had  not  sat  and 
taken  piM^  in  the  haari^c  there  would  bfS  nothing  to 
cnmplaki,  of.  The  358th  section  of  tbe  Fublic  Health 
Act„lS75,  does  po^  wattrant  a  person  sitting  a?  a  judge 
in  a.«a^  i(i'«^iah.  ho-  is  a  prosecutor  and  which  he 
lua  seisin  mqtio'n.  .The  two  lustioes  need  not  have  sat 
9H  the  ^nqh,  o;;.  tba  sanitary  Authority  might  have 
%l)«)«ad'a  private  pcosebutor  to  aet,  hot.  the  latter  did 
i^ofca^  tiupl^At*  end  the  two  justices  did  not. refrain; 
from  Jetting,.   Ttisrefore  (ho  conyiction  was. bad,  .r 

A  risec^t  oftscv  of  BO  small  interest  has  occSrrdd'where 
the  j«s(i«ee  «ere  adjucliQatiii&  on  a  pcosecation  by  tba 
icaMg  for  tbe  Fre.vention  g^  Crnelty  to  Animals,  to 
wliieh  aooiety,  they  ware  subsoribere.  .  Ip  Reg  v.  JiUlieu 
of  Deal,  tmU,  p.  71,.  it  appeared  that. the  society  is 
maaaged  by  a  oomufiittee  which  meets  in  London  and 
ia.  «leo(«d  at  tbe  aonnal  meeting  by  the  subscribers. 
The  society  employs  officiers  stationed  in  varlons  parts 
of  £iog)M«(,  wiw  duly  reoart  tp..i<h(iseojr»t^iy  in  ZiOndon 
any  eoaes  of  eroelty  oomiog  under  their  notice.  Upon 
rwwiwing.tbe^  nfpoits  the  Secretary  directs  the  uents 
to  tako  M$iaeB^na(,  and  when  ttua  is  direoted  the 
di8|ri«^.o|£cer  xeoeiv^i  orders  from  the  secretary  alone, 
and  ia  ^^b^dop  tf>  ^^^  instrnotious  from  any  other 
pf noo.  Ttie.*^  o)>)acla  of  tbe  local  branches  Of  the 
aooiety  uce  to  disseiiiinsiie  Uie  literature  of  the  society, 
to  report  the  conduct  of  local  officers  to  the  secretary. 


and  to  o<rileot  funds  and  forwacd  tbe  same  to  the  head 
offloe.  No  memlier  of  any  local  society  has  any  power 
in  the  election  of  members  of  the  eommittee  of  tba 
London  society,  nor  can  they  in  any  way  interfere  with 
or  control  the  London  society  or  its  exeontive.  Sub- 
scribers to  the  local  societies  are  not  thereby  subsoribem 
to  tbe  London  sooiety,  nor  are  there  any  records  in  the 
London  society's  books  showing  who  are  the  suhsoribers 
to  the  local  society;  The  secretary  never  donsalts  tba 
local  sooiety  or  its  officers  as  to  any  proseOntionB  ordered, 
nor  are  they  informed  of  the  faots  relating  thereto. 
There  was  a  local  or  affiliated  society  at  Deal,  and 
two}  jastioes  of  Deal,  Mr.  Robert  Lash  and  Mr.  John 
Nethersole,  were  subscribers  and  members  of  the  ioeal 
committee.  But  thoy  had  no  voioe  in  the  iustitotion 
or  conduct  of  any  proaeention. 

In  this  ease  the  officer  of  tbe  London  aooiety  at 
Murgate  reported  to  the  seoretary  in  London  certain 
facts,  and  a  carter  named  George  Curling  was  served 
with  a  summons  for  oruelty  to  a  horse.  The  Bnmmoiui 
wps  heard  by  a  bench  of  jastioes  eonsistiDg  of  the 
Mayor  of  Deal,  Edward  Browoi  Esq.,  and  Mr.  Liaab, 
ana  Mr.  Nethersole ;  and  they  convicted  the  defendant 
of  ornelly  ill-treating  a  mare  by  driving  bar  whilst 
sdffering  from  a  sore  place  on  her  baok,  and  fined  him 
ISs.  A.fter  the  Mayor  bad  delivered  tbe  decision  of  the 
benob  he  stated  tbat  be  was  a  subscriber  to  tbe  sooiety, 
and  so  were  Mr.  Lnsh  and  Mr.  Netfaeraole.  He  waa 
not  a  member  of  tbe  lonal  committee;'  bat  the  two 
jodtioea  last  named  were  on  the  oommittee. 

The  Crnelty  to  Anfmals  Prevention  Act,  13  ft  18  Viet., 
c.  92,  B.  SI,  enacts  that-  all  peoaniainr  pmtalties  which 
shall  be  recovered  trader  the  A«t  shall  be  respeotively 
divided,  paid,  and  distribnted  in  the  following  manneri— 
Oae  moiety  thereof  to  the  Overseers  Of  the  poor  of  tbe 
parish,' and  the  other  moiety  to  the  person  who  shall 
complain  and  prosecnte  for  the  same,  or  to  snob  other 
person  hs  tci  such  'jastioes  shall  seem  fit  and  proper. 
NO  part  Of  the  penalty  is  ever  reoeived  by  the  sooiaty, 
and  the  said  tWu  jastioes,  Messrs.  Lash  and  Nethersole, 
coald  not  in  any  way  benefit  by  the  Buooess  of  the 
proseoation  in  tbe  present  ease.  A  role  for  a  eertiomri 
to  qnasb  tbe  oonviotion  on  aooonnt  of  the  interest  of 
the  jnstices  as  subsoribera  wan  obtained  and  argoed'. 
The  defendabt's  coansel  oontended  that  these  jnBtieea 
bad  a  peouDiary  fflterest  in  this  way,  that  they  mit;bt 
have  dtrectM  one  Uoiety  of  the  penalty  to  be  paid  to 
the  officer  of  their  sdefety. 

Tbd  Qqee^'s  3eoah  IHvfsio&  considered  tbat  tb« 
jdstlaes  bad  not  in  4his'oaBe  tbe  slightest  control  oveir 
the  perBon  who  was  the  prosecutor  and  who  was  nomi. 
nafed'  bj^'the  s^Mrt&ry  in  iMtObn.  'They  wens  not 
pkrtiss  prosecntfbff,  fbr  fhey  bud  DOthi«g  wtwtever  to 
do  ^itb '  the  prosecntioti.  THe  Utmost  that  oonld  ta» 
said  was  that  their  being  tabsoribets  was  reasonably 
nalcnfated  to  prodfuce  in  their  mhida  *  bias  in  favooi  'ot 
tbe  proeecntfdtt.  Afld  Inssnport  of  this  propositioa 
the  oasef  of  S.-  vi' MiHtilitg^  snd  Bl-  r.  M^em  Were  relied 
dpoc.'  Bbttb^doiirtheMthwC  ttfis^tasMmoBtaBBsM 
sentimeiitaT  ibteteste'  '  As  Gdve,  J.,''ei(preBMid  it;  "Wby 
tbe  t<ti(tttg  aA  fote^^iif  in  the  proteotion  Of  aAimals  front 
ortretty  Bba<il^  riiakA  tfte  jastioe»  ooDviot''a  man  wko 
was  innocent!  T  cafi  bet  eoiicetve.  It  is  qtiitb  otoar  from 
tbe  case  of  It.  v.  itteork,  -lAat  tbe  exptesitloli  of  opiDioa 
apon  tbe  •gent'rs!!  snbjeiBt  idatteir  out  M  wMon  tba 
prnsedcrtion  ariseA,  fs  not  sttflteient  to-  disqaalify  th« 
inaghti&tA.  Tbe  giritig  Of  a  snbscriptton  is  only  oaa 
Way  of  expressing  an' opinion  with  regard  to  the  esnerat . 
snhject  matter — there  may  be  mete  diteot  ways.  Bot 
it  woald  be  Very  strange-  to  say,  that  beoaase  a  man 
took  an  interest  in  tbe  laws  wlatiag  to  (fleanliaeBs  he 
oould  not  fsit  and  ad]ndieat»'  apov  a  pweaootion  for  a 
nuisance.  The  mere  stfspieloB  of  favonr  one  way  or 
the  other  ought  not  to  oust  tbe  jorisdiotion  of  Uw 
jastioes."    8b  tbe  eerttorari  was  refased. 

Atrother'still  more  recent  ease  i»  tbat.ot  Jt.  ▼.  JmHett 
of  Sumley,  ante,  p.'I19,  where  tUe  jnstioeB  Who  beard  a 
summons  for  non-payment  «f  the  bor«a^  rata  dis- 
missed it  on  the  groand  that  the  ptaeeootar  'was  aa 
officer  of  the  corporation,  and  one  of  tlM«i«tiag  maKta- 
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trates  was  a  member  of  the  oommoD  ooaneil,  and  so  be 
inight  be  deemed  interested.  A  rale  for  a  mandamia 
Was  applied  for,  and  it  was  shown  that  the  looal  Act 
whiah  imposed  the  rate  contained  a  ssction  similar 
to  the  Pablic  Health  Aot,  1875,  8.  258.  There  were 
three  previous  oases  whioh  were  not  quite  in  harmony, 
namely.  R.  v.  HuiUinTdon,  4  Q.  B.  D.  628 ;  it.  v.  Oihbon, 
6  Q.  B.  D.  168 ;  and  WhUe  v.  Redfern,  6  Q.  B.  D.  16,  and 
the  oonrt  were  at  liberty  to  ezeroise  their  own  jadgment. 
And  their  jadgment  was  that  the  mere  faot  of  the 
JQstioee  being  members  of  the  oorporation  did  not 
amoant  to  any  sabstaatial  interest  snoh  as  to  ereats  a 
bias.  And  so  the  jastioes  we^  directed  to  hear  and 
adjndloate. 

These  oases,  and  espeoiidly  the  last,  show  thai  there 
is  still  some  diffionlty  in  seeing  what  is  or  is  not  enangh 
to  create  a  bias,  whioh  mast  always  be  a  qaestion  of 
degree.  Bat  whenever  the  jastioe  is  one  of  the  body 
which  proseontes,  or  at  lettst  who  takes  some  active 
part  in  directing  the  proseoation,  that  is  a  fatttl  objec- 
tion. And  whenever  a  peoaniary  interest  is  shown 
BBoh  as  in  the  enforcing  of  a  boroasjh  rate,  then  it 
reqaires  an  enactment  like  section  268  of  the  Pablic 
Health  Act  to  protect  the  justices  from  having  their 
decisions  treated  as  invalid  by  reason  of  interest. — 
Juttiee  of  the  Ptaet. 


NOTES   OF   CASES. 

ASSIZ£8. 

(Before  Lawsod,  S.) 

Mdbtiqh  v.  Mabquis  ov  Batb. 

March  10,  11,  1882.— «7nind  /wry  Cm^L.  <6  T.  Act, 
1870,  s.  6S — Sale  of  tenant-right  tabteqiuM  to  Aet—Cotn- 
ftniMinoe  ofteiumt't  liability  to  pay  the  whole  mtet — Surrender 
hy  operation  of  lav — Implied  agreement  in  nfa  teatancy. 

The  ciroamstances  of  this  owe,  heard  at  &IoD|^haQ, 
are  stated  in  the  jadgment,  which  was  as  follows : — 

Lawsoh,  J. — The  plaintiff  soaght  to  recover  a  sum  of 
lis,  4d.,  half  the  oonnCy  cess  paid  by  him,  relying  on 
the  66th  seotion  of  the  Land  Act  of  1870,  whereby  with 
respect  to  tenanoies  created  sabseqaently  half  the 
ooanty  rates  are  to  be  paid  by  the  landlord:  The  qasa- 
tioD  ie  one  of  general  importance  as  affecting  the  sale 
of  the  tenant-right.  It  appears  that  in  Fsbniaryj  1880, 
Woods,  who  was  a  tenant  of  a  farm  nndar  the  Marqais 
of  Bath,  applied  to  the  offios  for  laaye  ta  sell  his  farm 
to  Martagh,  the  plaintiff,  for  a  sam  of  £70.  The- agent 
gave  the  permission,  and  the  porobase  money,  £70,  was 
paid  into  the  office,  aooording  to  the  osaal  onstom,  and 
after  dedactiug  from  it  the  ball-year's  rent  dae  the 
balanoe  was  handed  over  to  Woods,  and  the  bailiff  of  the 
estate  went  and  pnt  him  into  possession.  It  is  relied 
00  that  this  operates  as  a  snrrender  of  the  eld  aad  the 
creation  of  a  new  tenanoy,  and  that  therefore  the  65th 
section  transferred  the  liability  to  half  the  rates  to  the 
landlord.  It  does  operate,  X  think,  in  point  of  law,  to 
oreate  a  new  tenaQoy,  bat  ••  the  former  tenant  was 
boand  to  pay  all  the  rates  the  new  tenaat  is  nadet  the 
Bame  obligation.  The  section  relied  on  does  not  prevent 
^0  entering  into  an  agreement  which  would  render  the 
tenant  liabU  to  all  the  rates,  and  in  my  opinion  that  is 
implied  in  his  oootraat  and  is  just  as  binding  as  if  it 
had  been  expressly  mentioned.  It  would  be  very  in- 
jurious to  the  tenants  themselves  to  hold  that  sach  a 
transaction  did  not  give  to  the  tenant  all  the  rights 
which  his  predecessor  had,  and  if  he  has  the  rights  he 
also  takes  all  the  liabilities  of  his  predecessor.  I  must 
therefore,  dismiss  the  prooess. 


(Before  OamBT,  3.) 
In  re  Mobttn'b  Pbssbntiixiit. 
March   30,    1882— />t«KrUflia><— Coroaer— Sotery— £e- 
pemei—U <*  4S  Vic,  c.  S5—9  <i- 10  Vie.,  e.  37. 

The  Macdermot,  Q.O.  (with  him  O'Mattey),  applied  to 
bis  lordship  to  direct  the  Qrand  Jury  at  Ballina  to  allow 
to   tfr.   Y.  Hostyn,  the  ooroner  for  Ballina,  certain 


ehargas  which  had  been  made  connected  with  the  dis- 
charge of  his  duty. 

It  appeared  Mr.  Mostyn  tor  many  yean  held  inqaeats 
outside  his  own  district,  and  in  the  district  of  Mr. 
Burke,  whose  health  had  been  tailing  tor  a  long  time. 
Mr.  Mostyn,  in  oalculating  the  namter  o(  the  inquests 
held  by  him  for  the  last  five  years,  as  the  basis  of  the 
annual  salary  in  future  to  be  paid  to  him  as  coroner, 
had  inoluded  these  in  his  estimate.  He  had  also 
claimed  for  expenses  a  sum  of  £36  inonrred  by  bim 
daring  an  inquest  in  the  oonnty  whioh  lasted  fourteen 
days.  The  Aot,  it  was  contended,  entitled  him  to 
charge  sixpence  a  mile  going  to  and  returning  from  the 
place  of  the  inquest,  but  as  the  distance  was  forty  there 
a,nd  forty  hack,  he  remained  at  the  pltuse  and  cMmed 
£36  for  hotel  and  other  expenses,  instead  of  £40  for  car 
hire. 

Sergeani  Robinion,  Q.O.,toT  the  Orand  Jury,  contended 
that  it  was  an  absurd  construction  to  pat  upon  an  Act 
of  Parliament  fixing  the  future  salaries  of  coroners  for 
separate  distriota — a  reading  -which  would  leave  one 
district  entirely  without  a  salary  for  the  future  ooroner, 
when,  asin  this  case, the coronerota  neighbouringdistrict 
had  for  the  last  fire  years  done  the  work  of  both.  He, 
also;  contended  that  the  expenses  mentioned  In  the  Brd 
section  of  44  ft  45  Vic,  e.  S5,  were  similar  to  those  men- 
tioned in  Schedule  O  to  9  ft  10  Vic,  c  87,  and  did  not 
include  hotel  expenses. 

Obusbt,  J.,  decided  that  only  those  Inqnests  held  by 
a  ooroner  in  his  own  district  shonld  be  included  in  the 
estimate  of  the  tte  years'  average  in  calculating  his 
fnture  salary,  and  also  that  the  expenses  mentioned  in 
the  Srd  secnon  of  the  44  ft  46  Vic,  o,  S6,  were  those 
deMribed  in  Schedubs  C  to  the  9  ft  10  Vic,  c.  37. 

[NoTB. — The  operation  of  44  ft  46  Vic,  c.  36,  was  also 
bTougbt  under  notice  at  Oork,  before  Dowse,  B.,  on 
March  21st ;  when 

Mr.  W.  B.  Meade,  a  Gkand  Juror,  said  that  wliile  the 
new  Act  directed  that  a  certain  salary  should  be  paid  to 
the  coroners,  it  did  not  give  the  Grand  Jury  power  to 
preeent  for  the  new  earn  at  all,  bat  merely  directs  the 
treasurer  to  pay  it. 

Zawrenee,  on  behalf  of  the  coroners,  said  that  44  ft 
46  Vic,  o.  S6,  repealed  so  much  of  the  old  Aot — 9  ft  10 
Vlo.,  c.  87 — as  related  to  the  election  of  coroners  and 
their  payment,  and  the  third  section  provided  that  on 
and  after  the  18th  November,  1881,  the  coroners  should 
receive  a  salary  equal  to  the  average  fees  payable  to 
him  for  the  previous  five  years,  provided  that  the  sum 
waa  not  leaa  than  £8  for  eaott-  inquest  bold,  and  that  the 
treasuerof  the  coonty  sboold  pay  oat  of  the  boroacb 
f«nd  sach  fialary  ludf^yeMly.  The  diffionlty  in  th* 
matter  was  that  the  Cteand  Jarywesaof  opinion  that 
the  Ist  saetioD,  ib  tepaaliag  aoi  mttch  e<  the  old  Aot  as 
related  to  the  pajrmeat  -of  ooroners,  took  away  their 
power  to  present ;  hot  he  sobmitled  that  the  new  Aot 
did  not  take  away  this  power. 

Baron  Dowsb  sajd  he  sympathised  with  the  Grand 
Jury  in  theii  difficulty,  bnt  he  belieied  there  must  bo 
this  power  of  preeeatiog,  os  the  Act  ol  Parliament 
would  not  be  sense.  Ta  it  not  a  faot,  Mr.  Miwdet,  that 
the  treasurer  would  have  no  authority  to  pay  unless  tho 
Grand  Jury  preaeated  for  it  1 

Mr.  Meade  replied  that  under  the  new  Aot  the  trea- 
surer was  obliged  to  pay,  bat  he  would  have  to  pay  it 
oat  of  his  own  poOKar'.  He  might  have  sufficient 
balance  at  one  time  to  pay  the- money,  bat  he  oould  not 
go  on  paying  it. 

Baron  Dowsb  siid  the  Grand  Jary  had  aoted  properly 
in  bringing  the  matter  before  him,  but  he  was  satisflei 
that  they  should  present  for  the  pavmsnt  of  the 
ooroneia'  salaries,  otbarwise  the  Aot  would  tail.] 

(Before  Ssast,  Ia.J.) 
In  re  Lobd  Ci.oi<rcaBBVs  pRssaimnira. 
March  20,  IdSi^—PretentmiU—ifaUeimi  It^fury— Pith- 
ing net— 6  <fc  7  WiU.  IV.,  e.  lie,  $.  1S6. 

Brady,  in  support  of  this  presentment  (Oo>.  Donegal), 
foroompensation  for  the  malioioas  destruction  of  a  fish- 
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ing  net  argaed  that  it  oame  within  section  186,  of  6  ijfe  7 
Wm.  rV.,  o.  116,  for  oompensation  as  "  other  works." 

Mr.  Patrick  Maxtoell,  solicitor,  contra. 

JixiBt,  L.J.,  held  that  the  net  did  not  eome  within 
the  meaning  of*  the  Aot. 

°      COMMISSIOK  OF  OYEB  AND  TEBUIIirER. 
(Before  Mat,  C.X,  and  a  Jury.) 
B.  V.  PoviB. 

Feb.  8, 1889. — OrimiruU  lav — Jury— Juror  taom  under 
wrtrng  name,  ia  tuitabe  for  atutker  pertoti. 

On  the  jary  retaroint;  after  considering  their  verdiot, 
on  the  trial  of  this  indiotment, 

The  Foreman  stated  that  Mr.  James  Byan  bad  beet) 
Bwom  and  acted  on  the  jary  in  mistake,  as  it  was 
Mr.  Denis  Ryan's  name  appeared  on  the  ;s8ne  paper. 

Keogh,  tor  the  travereer,  said  that  as  Mr.  Deois  Ryan 
was  aotoallr  in  ooart,  and  another  jaror  was  wroogfntly 
Bwom  in  nls  place  ander  his  name,  the  trial  was 
abortive.  If  this  were  permitted,  men  of  every  sort 
mi({ht  be  smuggled  into  the  jary  box.  He  shonld, 
therefore,  asli  to  have  a  nolle  prosequi  entered, 

Itwrphy,  Q.C.,  and  W.  O'Brien^  Q.C.,  contra. 
'^  Mat,  C.^^  said  that  a  oase  of  felony  had  been  tried 
in  which  two  jnrors  were  aammoned  whosa  snrnames 
were  the  same  bat  the  initials  were  respectively  X  T. 
and  W.  T.  By  mistake  the  latter  was  sworn  on  the 
jary  iaatead  of  the  former,  and  the  prisoner  was  ooo- 
▼icted.  ]^ext  day  the  error  was  discovered  and  the 
verdict  was  appealed  against.  It  was  however,  decided 
by  the  minority  of  the  indges  who  tried  the  appeal,  that 
the  verdict  was  qoita  legal,  and  tlie  prisoner  bad  only 
the  right  of  chaUenge  in  the  oase.  He  (bis  lordship) 
shonld,  therefore,  hold  that  the  jary  was  legal. 

The  jary  foand  a  verdiot  ot  ^Ity ;  and  aid  lordship 
deoUned  to  reserve  the  point  raised. 


TBX.T-B0OK  AUDBNDA. 

(Omikuud  from  pofa  Itl,  atU*,)  ' 
WlUiatu  on  gxeeuton  {8tA  KUtUn),  e,dSS. 
Wkere  an  ezecntor  has  brought  an  action  against  bis 
eo-ezecator  for  the  adminiBtration  of  bis  testator's  est^te^ 
the  Statate  of  Limitations  does  not  oeitse  to  run  against  the 
simple  contract  creditors  of  the  estate  {la  rt  Qrtavu,  50 
Law  i.  Rep.  Chanc  817). 

WiUiaim  on  Bxttuton  (JSth  SdilUn),  1,699. 
la  jut  admioiateatiaB  whan,  tba  peisaaal.  estslte  bein^ 
ionffifiM^  tlisape«Mlt7  debts  were  paid  out »{  the  naUy, 
turn  ezoeatov  WMsnt  ulowelte -retain  »  sinple  oontnat 
deb^oRt.eC  a  faod  in  jOoivt  .xepraasnting  peoceods  lof 
penraalltr  (WaUen  r.  Wailtrt,  fiO  Law  J.  Bc^Obaaa  818). 

JUmrn  M  BaiArupttg  {4A  Sdition),  668, 
After  resniations  for  a  compAsitlob  have  been  passeil,  a 
credltcr,  who  ii  bonnd  thereby,  cannot  effect  a  secret 
arranffemeat  witltthe  debtor  to  h<ive  bis  own  debt  paid  in 
full  {BxparU  Bttrrvb,  in  rt  Indrtm,  50  Law  J.  Bep.  Obaaa 
821)-<3.  A.         •• 


Budchji  on  the  Comfanie*  A(t»  {3rd  Sditlot^,  iS9. 
A  shareholder,  who  is  alii  the  solicitor  of  the  company, 
may  lA  oS  hix  bill  of  coats  against  call*  due  from  hin  (/a 
re  exchange  Ranking  Cumfang,  BoiinweU't  Gittt,  SO  Lav  J. 
Rep.  ChAno.  827).    . 

(TV)  t*  cmtfatMd.) 

Botlmofft  OIntmmt  imd  nVi.— Oatmurd  InSnntttas.— Before  tbe 
dfaporery  of  the—  remediee  many  c«aee  of  sons,  nJeert,  Ac,  wftr«  pro- 
n-^noad  te  be  bepeleirij  inoBnlile.  taaaaaw  the  trctr—it  pnciuie 
tended  to  deetroj  m  etreagth  it  KM  incompetent  to  preaerTe,  and  to 
cxatpent*  the  qrmptania  It  ni  Inadequue  to  remore.  Hollomj'a 
POIa  exert  the  moat  wtMlMnms  fo*eno*«t  tHe  unbealtlijr  Aeeh  or  akin, 
wlthoatdelwningttaa^  lent  from  (reeh  air  and  ex  rciae  and  thua  tlie 
eoaalltvtioiial  Tifimr  la  liuabanded  while  the  moet  maUfownt  uloera, 
aliMmn,  and  akin  diMeaaa  are  in  piiieeaa  a(  oam  Boilt  Oiirtoiant 
and  nila  make  the  Uood  richer  and  porer,  tnaUiad  of  permitting  it  to 
fall  into  tb^  poor  and  w^terjr  state  ao  Eatai  Co  manj  lalxiuring  unJ^r 
etoJBlt  eleitaMeaa. 


.  BOOKS   BECEITES. 

A  Oondie  .Sqioncim  of  tha  New  Oonteyaneing  Act  and 
of  the  SoUeilort'  Jtemuneralion  Act :  with  Praetieal  Hintt, 
and  an  Appendix  containing  the  Aett.  Second  Edition. 
By  Abteob  ITndbrbill,  LL.D.,  of  Lincoln's  Inn,  Bar- 
rister-at-Law,  &o. ;  assisted  by  Habbt  Lthdsat  Maxbt, 
M.A,  of  Lincoln's  Inn,  Bairiater-st-Law.  London : 
Richard  Amer,  Law  Publisher,  Bookseller  and  Binder, 
Lincoln's  Inn  Gate,  Carey-stieet,  W.C.     1882. 


LAW  STUDENT'S  JOVBHAL. 

THE  INCORPORATED  LAW  SOCIETY  OF 
IRELAND. 

Tbihitt  SiTTiHas,  1882. 

FINAL    EXAMINATION. 

NOTJOE. 
OandViates  wishing  to  preaent  themselves  at  the  above 
Examination  mnst  lodi;e  their  papers,  to.,  on  or  before  tht 
Jiret  day  cf  Batter  SUtingi,  1882. 
By  Order, 

JOHN  H.  OODDARD,  SeereUtry. 

^Uoiton'  Hall.  Fonr  Conrts,  DobHn, 
Srd  FebrwMTh  USa. 


COITKT  PAPEES. 

LAND     JODOES. 
StitiBfS  for  next  Week  ao  far  as  same  are  appointed. 

Before  the  Rt.  Hon.  Jodoi  Flahaoab. 
MONO  A  r. 
Ib  Chambbb.— F.  W.  Crofts,  allocate. 
Xx  OoOBT.— T.  H.   Crofts,    to  be   mentioned.— M.  W. 
Ooatee,  do.— Trustee  Webb,  do.— A  Breslin,  from  18th. — 
Trastee  Jen*  Elliott,  examination  of  witness.— W.  Row- 
Und,  frtn  aOth, 

'Befbr*^AinKn-(tfr.  Kennedy). 
E.  M.  Gannon,  rental. 


TUBSDA  T. 

Ih  CoVBT.'-A.  Noble,  final  ecbednle.— T.  Kennedy,  do.- 
H.  Coiiitet,  as  to  sshedule. 

SAiits  iv  ootrar. 
Mf.  Olsney,     -  -  -  -    I  lot. 

Before  BxAxnrw  (Mr.  Kennedy), 
f,  J.  Doff,  r«atal. 


WBDJ^SSDAT.    . 
Before  ExAMurBR  (Mr.  Kennedy). 
H.  V.  Baillie,  rental. — J.  Truemsn,  do. 


TBUKBDA  T. 
Ib  Coubt. — 'IRnirtee  J.  Elliott,  examine  witness. 

Before  BzAinna  (Mr.  Kennedy). 
J.  Lennon,  rental. — C.  Martin,  do. 


FSFDAT. 
Before  Exaukcb  (Mr.  Kennedy). 
&  Litchfield,  reatal 
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WEDNBSDA  Y. 
Before  Examimie  (Mr.  M'Donnell). 
M.  KeUy,  rentaL— H,  Fitzgerald,  Ao.—^.  M'Nei^  do.— 
X.  Toner,  ditto. 


THURSDA  Y. 
Is  CoDBT.— T.  Bames,  final  schedule.— J.  Fitzgerald,  do. 


PBiIDA  Y. 
Before  BzAKMlB  (Mr.  M1)onnelI). 
.  n^utee  Dublin  Library,  notal.— F.  A-  J£cblio,  do.-rB. 
Coulter,  voDoh. 


COURT  OF  BANKROPTOY. 

AnnroiOATiqiro  ni  b&mkbuptcx. 

n«  dctei  <)f  AiiiudUationt  or*  fir*  fivai.  the  SUOngi/oUow  t»  Italia. 
Borke,  Michael,  of  Elphin,  in  the  county  of  Roscommon,  draper 
and  pablicao.    April  4;  7\ietdaj/t  'f<9  2|  •"d  TVMMMy, 
M(^  16.    Ptter  Deiat^,  aolr. 


Not  long  NDoe  an  American  attorney  brooght  soik  for 
killing  Btmik  by  a  railroad,  oooaaioned  by  failn^a  of  tbe 
railroad  oooapany  to  fenoe  the  road  as  required  by  law. 
A  jadgment  was  rendered  in  tbe  jastioe's  court  for  the 
damages  proven,  and  tbe  oompany,  as  Tunal,  appealed 
tbe  oaae  to  the  oiionit  court.  In  tbe  coorae  of  time, 
and  after  repeated  delays,  tbe  oaae  oame  up  for  trial  in 
the  oiroait  oourt.  when  tb^  attontey  who  brought  the 
suit  became  satisfied  that  under  a  reoent  decision  of  tbie 
Supreme  Court  (rendered  since  the  trial  before  the 
jusUce),  the  petition  or  complaint  was  defective ;  so  tbe 
aforesaid  attorney  proceeded  to  address  His  Qonor,  the 
oironit  judge,  as  follows : — "  If  your  I^ooor  please,  I 
think  I  can  prepare  a  suit  tor  killing  stock  in  this  oaae. 
I  know  I  brought  this  suit  right  when  I  commenced  it 
before  the  iustioe.  I  am  sure  it  was  brought  {jhen 
•ooordiog  to  the  law  as  expounded  by  oar  august  Supeme 
Oonrt;  bot  since  then  our  highest  court  has  rendered  a 
decision  changing  tbe  law,  so  I  must,  of  neoessity, 
dismiss  this  oaae  and  bring  suit  anew.  If  onr  Supreme 
Court  could  only  keep  still  awhile,  I  am  sure  I  can 
prepare  a  good  complaint ;  I  therefore  dismiss  tbis  ease 
in  order  to  bring  it  to  conform  to  the  last  decision 
of  the  Supreme  Oourt  I " 


BIBTHS,  MABRIAQK8.  AHD  SEATBK. 

BIRTHS. 
OLAT— April  U,  at  Aiicl«W7,  KilUiuj,  tbe  wife  o(  Robert  K.  CUj, 

of  ft  KHL 

LYNCH— April  9,  at  Lower  Leeeon-street,  Ura  DstM  Ljrnoh,  of  * 
dftnghter. 

MARBIA0E8. 

SHARPE  ftnd  WORTHINOTON— At  8t  Oatherinel  PerMi  Chm^ 
Iqr  the  BeT.  A.  R.  Bnrton,  M.A.,  Robert  W.  Bharpe,  C.E.,  youngest 
•on  o(  tbe  Ute  James  Sharpe,  of  Mount  Down,  to  Uary  Louisa, 
eldest  daot^r  of  the  late  Robert  Shaw  Worttdngton,  Esq.,  barrlster- 
at-Uw.  of  Salmon  Pool,  Island-bridge,  DnMhi. 

TRKNCH  and  REEVES  -  April  13,  at  St  Stephen's  Church,  Dublin, 
by  special  Uoenoe,  bjr  his  Grace  the  Archbishop  of  Dublin,  assisted 
hjf  Out  Rot.  Canon  Walsh  and  the  Rer.  Francis  Cheneriz  Trench, 
Philip  Frands  Cheneriz  Trench,  eldest  son  of  Phil^  Cbariea 
Cheneriz  Trench,  Esq.,  of  Botlejr,  Hampshire,  to  Franoss  Angel 
Raeres,  only  daoghter  of  Robert  Reeres,  Esq.,  ol  VitswUliain.plsin, 
IhibUn. 


DUBLIN  SrOJK  AND  SHARK  LIST 


A  paii. 


DEATHS. 
CLAT— April  It.  at  Anfjsaej,  KlUinej,  Robert  Thomas,  Infant  son 

of  Robert  R.  and  Florence  Clay. 
HaoCARTBT— April  7  (Good  Friday),  at  Herbert-tenaee,  BlackroA, 

Dublin,  Denis  Florence  BlacCaitby,  M.R.LA,  Esq.,  barrister-at- 

law. 
HnLHALL— April  7,  at  his  resMenoe,  Erin  Lodg^  Carlow,  John 

Bernard  Hulhall,  Esq,  solicitor,  aged  84  yean. 

FUNERAL   REQUISITES   OF    EVERV 
DESCRIPTION. 
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B*nk  Rata— <>r  oiscoam-  «  per  cent..  Mth  Jannsry,  KSi 
Of  Desosft — S  neroenc.  80th  January.  ISn. 
Name  Days— April  a7th,  and  Hay  11th,  1883. 
Account  Oayi-April  Itth,  and  May  12th,  188t 
Bnslnesit  commences  at  1  80  o.m. 

LEGAL  POSTINGS; 
In  the  HIGH  COURT  of  JUSTICE  in  IRELAND. 

CHANCERT  DIVISION.— LAND  JUDGES. 

SALE 
(M  TUESDAY,  the  ind  dag  qf  .MAY,  1882. 

COUNTY  OF  THE  CITY  OF  DUBLIN. 

In  tbe  Matter  ot  the  Estate  of 

THE   VERY   REV.   AUGUSTUS  WM.  WEST, 

1  Owner  and  Petitioner ; 

Continued  In  the  Names  of  CHARLES  HBNRT  JAMES, 
LUCIUS  HBNRT  DEERING.  and  THOMAS  ROBERT!>, 
OfflcisI  and  Trade  Assignees  of  the  ssid  Very  Ber.  A.  W. 
WEST,  tbe  owner,  sa  owners. 

TO     BE     SOLD     BY     AUCTION, 

In  34  Lots, 

Before  the  Right  Hon.  Judge  OanSBT, 

At  Us  Court, 

In  the  High  Court  of   Justice  in  Ireland, 

Chancery  Division — Land  Judges, 

Inns-quay,  in   the   City   of   Dublin, 

On  TUESDAY,  the  2nd  day  of  MAY,  1882, 

At  the  boar  ot  12  o'dock,  noon. 

Lot  1  condsta  of  the  Bnsiness  Houses  knoim  aa  Noa  21  and  11 

ClirlMdnirch-pUee,  in  tbe  Pariifa  of  St.  Werburgh,  and  City  of  Dublin, 
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ImM  In  fM-«lin|>le,  nbjeet  only  to  the  jeariyrentof  SfSd,  snd  a  portlaa 
o(  the  Tard  it  nn  of  No.  21,  held  under  leue,  dated  the  20th  of  Julj, 
1788,  for  a  term  of  98  jnn,  from  the  2fith  of  March,  1786,  at  the  yearly 
rent  of  one  pepporoom.  If  demanded,  and  prDdndpg  *  profit  of  £7&  17i  7d 
per  annam,  leea  the  naoal  taxea. 

Lot  2,  oonaliting  of  the  UvcB'nghonae  and  Fremlna,  now  known 
ai  Noa.  48  and  4S  Mountjoy-aquare,  in  the  Pariah  of  Bt  Oeorgo,  Barony 
of  Oooloek,  fonnerlj  in  the  County.  Ixlt  now  in  the  City,  of  Dublin, 
held  with  L«U  3, 4,  S, «,  7, 8,  and  2,  in  the  printed  rental  in  thia  matter, 
and  other  premlaea  (not  for  sale  in  thii  i^atter) ,  under  leaae  dated  10th 
day  of  Mandi,  1790,  for  a  term  of  999  yeara,  from  the  25th  day  of 
March.  1789,  at  the  yearly  rent  of  £1«,  Kte  currency,  equivalent  to 
£1B  111  S|d  jraaent  ourrenoy,  whldi  will  be  nld  liable  to  the  whole  of 
••id  head  rent,  and  hennd  to  Indemnify  all  the  etbei'  premlna  in  nld 
leaae  againat  payment  of'iald  head  rent,  now  pmduofaig  the  profit  rent 
of  £88  Ul  M. 

Lot  S,  condatlng  of  the  Dwellinghoiue  and  Prorains,  now  kpowi^  aa 
Noa.  51  and  52  Mqon^oy-aquara  afpreeald ;  held  underpaid  leaae  of  the 
lOth  day  of  llarch,  1780,  now  producing  the  yearly  rent  o(  £42  9a  2d, 
kaa  the  Uiual  tazea. 

Lot  i,  oonaiating  at  the  DwaHlnghoae  and  Pra»hu,  now  known 
ai  NOk  46  Moontjoy-aqoare,  afoieaald;  bald  anderaald  leaae  of  the  10th 
digr  of  Manb.  1790^  and  prodvelng  the  annual  prolt  nat  of  £27  I3a  lOd, 
lea  the  naiial  taxei. 

Lot  t,  eomlatlng  of  the  Dwelllnglioiae  and  Premlaea,  now  known  aa 
Ma  M  Honntjoy-aqv*<°a,  aforeaaid;  bdd  ynder  mid  leaae  of  lOth  cky 
el  March,  1790,  and  now  prododng  the  yearly  r«it  of  £27  18a  lOd. 

Lot  ^eonabtlng  of  the  Home  and  Premlaea,  now  known  aa  Na  21 
Middle  Gardner^atreet,  fai  Qu  Pariah  of  St.  Georse,  Barony  of  Cooloek, 
fcrmeriy  in  the  County,  but  now  in  the  City,  ol  Dublin ;  held  under 
•aid  leaae  vt  lOth  March,  1790,  and  now  producing  tlie  yearly  rant  of 
X14  Ma  4d. 

Lot  7,  oonalatlng  of  the  House  and  Premlaea,  now  known  aa  Vo.  20 
Middle  Gardlner-etreet,  afoneaald;  held  with  Lota  8  and  9  under  leaae 
dated  the  34tb  dar  of  March,  1800,  for  a  term  tt  S8«  yav<  from  the 
2Sth  day  «(  March,  UOl.  at  the  yearly  ant'  of  qna  papparoom,  if 
demanded,  and  now  producing  the  yearly  rent  of  £6C,  ieaa  tiM  uaaal 
tazas. 

Lot  8,  uumdilhig  »l  the  Hooaa  and  Pnmlaea,  now  known  aa  Na  16 
Middle  GanHncr-itreel,  afuiuiald;  held  under  atid  leaae  of  th«  24tb 
day  of  March,  1800,  apd  now  producing  the  yearly  rent  of  £66,  len  tte 
I tazea 


Lot  9,  eondating  of  the  Honae  and  Premlaea,  now  known  aa  No.  37 
MUdle  Oardhwritreet.  aforeaaid ;  held  under  said  leaae  of  the  24th 
day  of  March,  1800,  and  now  producing  the  yearly  rent  of  £32,  Ieaa  the 


Lot  10,  oonaiiting  of  the  Owellin^iQqMf  and  Premlaea,  now  known 
aa  Nas.  1,  2,  *,  4,  and  S  Mount]oy  place.  In  the  Pariah  of  Bt.  Oaorga, 
Barony  of  Coolock,  formerly  in  the  Coimrty,  but  now  Ip  ttaa  0)ty,  of 
Dublin ;  hdd  with  Lou  11  to  98,  both  inoIualTe,  In  tfaa  printed  rental 
In  tUa  matter,  and  other  premiaot  not  for  sale  In  thIa  matter,  under 
lease  dated  the  18rd  day  of  Jiine,  1791,  for  a  term  ot  999  yeara,  from 
the  2«th  day  of  March,  1791,  subject  to  the  yearly  rent  ot  ££8,  late' 
currency,  equivalent  to  £63  10s  HA.  present  curt«iqy,  to  payment  ot 
the  whole  of  which  this  Lot  will  be  sold,  liable  and  boun  I  to  indemnify 
all  other  premlaea  oompriaed  In  snid  lease  agalnet  the  entire  of  said 
headrent.  Thia  Lot  now  pndncea  the  yeaityyrcllt  rent  al  £A1  UaSM 
less  the  uaual  taxea. 

Lot  11,  consiating  of  the  Dwelllnghouae  and  Premlaea,  No.  6  Monnt- 
jc7-place,  aforesaid;  held  under  said  leaae  dated  the  23rd  day  of  June, 
1791,  and  now  prodmhig  the  annual  proSt  rent  of  £13  16s  lid,  less  the 


Lot  U  eonsiata  of  the  Dwelllnglionae  and  Premlaea  Na  7  Monntjoy- 
plaoe,  aforesaid;  held  under  aaid  leaae  of  the  Sard  day  elf  June,  1791, 
and  now  producing  the  annual  praOt  rent  ot  £12  l^s  9d,  leas  the  usual 
tazea. 

Lot  U  uiaisHli  of  llM  DwtfHntfhmi^e  and  Premise*.  No.  8  Hoontjoy- 
plaoe,  aforeeaid;  held  under  said  leaae  of  the  23r1  day  of  June,  1791. 
and  now  prodncfaig  the  annual  profit  rent  ot  £12 14i  Sd,  lea  the  usual 


Lot  14  eonalBlB  of  the  DmUlnghoose  and  Premlaea,  Na  9  Moontjoy- 
plaoe,  aforeaaid :  held  under  said  leaae  of  the  23rd  dsy  ol  June,  1791, 
and  producing  the  eatimated  annual  rent  of  £70,  leas  the  usual  tszea. 

Lot  It  oondala  of  the  Dwelllnghouae  and  Premlaea,  Na  10  Mountjoy- 
plaoe,  aforeiaid ;  held  under  aaid  lease  of  the  23rd  day  ot  June,  1791, 
and  now  producing  the  annual  rent  of  £52,  leas  the  usual  tazea. 

Lot  16.  eonslsting  of  the  DwelUngiioaae  and  Premiaes,  now  known 
aa  No.  32  Mountjoy-aquare,  aforesaid ;  held  under  aaid  lease  of  the 
23rd  day  of  June,  1791,  and  now  prudndngthe  yeaiiy  rant  ot  £46,  leas 
the  nsoal  tazea 

Lot  17,  conslBting  of  the  Dwelllnghouse  and  Premiaes.  now  known 
•a  No.  33  Monntjoy-squsre,  aforesaid;  held  under  said  lease  of  the 
23rd  day  at  June,  1791,  and  now  producing  the  yearly  rent  of  £J9,  leas 
thaosual  tazea 

Lot  18,  wmslsHng  of  the  Dwelllnghouse  and  Prsmlaes,  Na  I  Great 
Chatlea-street,  In  the  Pariah  of  St.  George,  Barony  of  Coolock,  for- 
merly in  the  County,  bat  now  In  the  Cfty,  ot  Dublin ;  held  under 
asldissOTOf  the  23rd  day  of  J  one,  1791,  and  now  producing  the  annual 
rent  of  £4t,  less  tazea 

Lot  19  oonrfsta  of  the  DweDlnghouse  and  Premlaea  No.  2  Great 
Charlea-alreel,  aforeaaid;  bald  under  said  leeae  of  (he  23rd  day  of 
Jmst  1791,  anil  now  ftodnoing  the  annual  rent  of  £43,  lea  the  usual 


Lot  21  conalsts  of  the  Dwelllngfaonae  and  Premlaea,  No.  4  Great 
Gharlea-street  aforeeaid ;  held  under  said  lease  of  the  38rd  day  of 
June,  1791,  and  produoing  the  annual  profit  rent  of  £23  2s,  lea  the 
usual  tazea 

Lot  22  ooniista  of  the  DwelUnghoun  and  Brsmisea  No.  S  Great 
Chariea-atreet,  afor«<ald;  held  under  aid  lean  of  the  23rd  day  of 
June,  1791,  and  pndudng  the  annual  profit  rent  of  £21,  lea  the  oaual 
tazea 

Lot  23  conslala  ot  the  DweIII|iglKMqe  and  Premises,  Na  6  Great 
Charles^kreet  aforeaM;  held  imder  said 'lease  of  the  2Srd  day  of 
June,  1791,  produoing  the  annual  profit  rent  of  £21,  lea  the  usual 
tazea 

Lot  24  eonsiata  of  tha  Dwelllnghouw  and  Premlaea  Na  7  Great 
Charlea-street  aforesaid  ;  held  under  aid  leaae  of  the  23rd  day  at 
June,  1791,  and  producing  the  anfinal  profit  rent  of  £9  4b  7id,  lea  tha 
usual  tazea 

Lot  28  eonsiata  of  tha  Dwelllnghome  and  Premlsea  Na  8  Great 
Charla-atteet,  aloreaid ;  held  under  said  lean  of  the  23rd  day  of 
Jnna  1791,  and  producing  tl|e  aimual  pioflt  rent  of  £26  17a  loa  tha 
naoal tazea 

Lot  26  oonslats  at  the  DwelDnglionn  and  Premlaea  Ma  9  Great 
Charlea-street,  aforesaid ;  held  under  aaid  leaae  ot  the  23rd  day  ot 
June,  1791,  and  producing  the  annual  profit  rent  of  £24,  lea  the  uaual 


Lot  10  ooMlalsof  the  Dwellinghonn  snd  Premlsea  No.  8  Great 
Chaica atreet,  aforeaaid;  held  under  said  lean  of  the  23rd  day  of 
JvMh  1791,  and  of  the  esthnated  yearly  letttaig  valoe  of  £4C 


■  Lot  27  ooniista  of  the  Dwelllnghonsn  and  Premlaea  Na  I  to  7 
Mountjoy-CQprt,  In  the  Farlih  of  St.  George.  Barony  ot  Codock,  for* 
metiy  in  the  County,  but  now  In  tho  City,  of  Dublin  ;  held  under  aid 
leew  of  the  i^d  day  of  June,  1791,  and  producing  the  annual  profit 
rent  ot  £30,  le»  the  usual  tazea 

Lot  28,  oonaisting  of  the  Dv(elUiwhoi^  and  Premlaea  Noa  8  and 
9  Mountjoy-eonrt  MOresaid ;  Held  under  said  lean  of  the  23rd  day  ot 
Jaia,  ITBl,  Mely  produohig  the  yeariy  rent  of  JSVSL 

Lot  29  couMa  of  the  DwellioghouM  and  Premlsea  now  known  tm 
Niv  U  Middle  GardUwr-atreet,  the  Hoosea  and  Frsmlaea  Noa  1,  2,  3, 
4,  0,  and  6  Temple-court,  and  tho  Ground  whereon  the  Houn  Na  7 
Lower  Temple-etreet  formerly  stood,  all  situate  in  the  Parish  ot  St, 
Geanga  snd  County  of  the  City  of  Dublin ;  held  partly  under  Ieaa* 
dattd  the  18tb  of  immMrf,  1786,  for  the  tenn  of  9B»  years  from  tha 
2Sth  day  of  March,  1786,  at  the  yearly  rent  of  £9  2a  lata,  equal  to 
£8  8s  prewnt,  currency ;  and  jiaruy  by  lesn  dated  26th  of  September, 
1799,  for  three  llvM  renewable  for  ever,  a  the  yearly  rent  of  2a  6d 
lati,  eqnal  to  2s  !39d  preaent,  currency,  and  a  noiewal  fine  of  one 
pepparoom  on  tha  isll  of  each  lite,  which  will  be  converted  into  a 
grant  in  fee-farm,  aa  particularised  in  statement  ot  tenure,  and  pro- 
ducing the  net  yearly  prolK  rent  of  £28. 

Ixrr  30.  consisting  of  the  Dwellinghouw  and  Premises  now  known 
as  Na  23  North  Camberland-atreet,  in  the  Pariah  ot  St.  Thomaa  and 
Caonty  of  tha  City  of  Dnblia ;  held  under  lean  datad  the  24th  day  of 
March,  1774,  for  a  term  ol  987  yara  from  the  2Stb  day  of  Btaroh,  1774, 
subject  to  the  yearly  rent  of  £8  late  currency,  equivalent  to  £7  7a  7Ad 
preaut  currency,  and  12d  late  ourreney.  for  every  oUet  and  6d  like 
cumnoy  for  every  undar  tenant,  a  a  ooBunoii  fee  or  leet  money,  and  . 
now  yielding  tha  yearly  profit  rent  of  £22  12s  4id. 

Lot  $1,  oonristlng  of  the  DwelUnghoun  and  Premlsa  now  known 
u  No.  24  North  Cumberland-street,  In  the  Parish  of  St.  Thomas,  and 
County  of  the'Clty  of  Dublin  ;  held  under  lesM  dated  the  2  ,th  day  ot 
BUrch.  1774,  for  a  term  of  987  years  from  the  26th  day  of  March,  1774. 
subjaet  to  tho  yearly  rant  of  £6  Iste  currency,  equivalent  to  £6  lOa  9d 
present  cturency,  and  lid  late  currency,  for  every  chief  and  6d  like 
currency  for  every  under  tenant,  u  a  common  fee  or  leet  money,  and 
nuw  yielding  tha  yearly  profit  rent  of  £24  9s  3d. 

Lot  38  unailsta  of  the  valaabla  Bnainea  Houa  and  Prsmlaa  now 
known  No.  108  Graton-streM.  In  the  Pariah  of  St  Andrew,  and  City  ot 
Dublin ;  held  under  lean  dated  6th  day  of  June,  1781,  for  three  lira 
renewable  for  70  ynra  from  the  26th  day  of  March,  1781,  subject  to 
the  yearly  rent  of  £18  late  currency,  equivalent  to  £16  12  3fd  preaent 
currency,  and  one  couple  of  fat  oapona  or  8s  late  curTency,  equivalent 
to  4a  7id  preaent  eartaaj,  and  renewal  dated  the  19th  disy  of  April, 
1862,  for  three  Uvea  wheroof  two  are  In  still  ezistence,  and  now  pro- 
ducing the  yearly  profit  tent  of  £46  3a  lea  the  usual  taxea 

Lot  83  oonslata  of  the  valuable  Lioenaed  Boon  and  Prami<«8,  now 
known  as  Na  4  North  Earl-street,  In  the  Pariah  of  St.  Thomaa  and 
County  of  the  City  of  Dublin ;  held  under  leaae  dated  the  18th  day  of 
October,  1787,  with  totia  quotla  covenant  for  renewal  during  900 
yeara  from  the  1st  day  of  March,  1788,  a  the  yearly  rent  of  £28  8s  9d 
late,  equivalent  to  £26  8a  preant,  currency,  with  fid  for  every  chief 
or  under  tenant,  and  a  renewal  tine  of  one  pepperoom.  If  demanded, 
and  yielding  a  profit  rent  of  £21  16s  per  annum,  lea  the  usual  taxea 

Lot  34,  consisting  ot  tha  valiuble  Bnslnea  Houn  and  Premlsea 
now  known  a  Na  6  North  Eail-atreet,  In  the  Pariah  of  SL  Thomaa, 
and  County  of  the  City  of  Dublin;  held  under  lean  dated  the  18th 
day  ot  October,  1787,  with  totIa  quotla  covenant  for  renewal  during 
900  yeara  from  the  let  day  of  March,  1788,  at  the  yearly  rent  of 
£2-t  6a  9d  late  currency,  equivalent  to  £26  6s  present  current^,  with 
fid  for  every  chief  or  under  tenant,  and  a  renewal  fine  of  one  pepper- 
corn. If  demanded,  and  yielding  a  profit  rent  ot  £19  18a  Id  per  annum, 
lea  the  usual  tazea 

Dated  this  1st  day  of  Mardi,  1882. 

IGNATIUS  O'KBEPFE,  for  Ezamlner. 

Proposals  for  all  or  any  part  ot  tha  Lota  will  be  received  by  the 
Solicitors  having  carriage  of  the  Sale  up  to  tha  Igth  day  of  April,  1882, 
and  submitted  to  the  Judge  for  approvsL 

For  Rentala  and  farther  particulara  apply  at  tha  Olliee  of  the  Cleit 
of  Bala  Chancery  DIvUion,  Land  Judga'  Court,  Inns-quay,  in  tha 
City  ot  Dublin ;  or  to 

CROMLET  »  ST.  GEOBGE,  SoUdton  having  carriage  of  Sale, 

43  Mo.  40  Upper  aioaoeita>atreet,  DuUln. 
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PUBLIC  NOTICES: 


**  Tbey  mre  the  best  Pens  invented,  and  It  is  only  Justice  to  the 
patentees  to  record  the  iacU" — Shretetlmrjf  JoumaL 

"aiACNIVEN   &   CAMERON'S    PENS 

.U     ARE    THE    BEST."— Puilic  OpinitM. 
"1746  NBWaPAPERa  RBCOMMSyD  THEM.- See  The  OrapMc. 

THR  PICKWICK  PEN. 
THE  NILE  PEN. 
THE  HINDOO  PEK. 
Not.  1,  2,  and  3. 
These  Pens  are  Btrongly  com- 
Jvtt  out,  meDi^ed  for  me  in  Law  OfQcea, 

THE  BIG 'J-  PEK, 
Pm-  Music   and  Broad 
WrWng. 
THE  WAVKELBY  PEN. 
THE  OWL  PEN. 

"  The;  come  B«  a  boon  and  a  btesf^ing  to'  men. 
The  Pickwick,  the  Owl,  and  the  Waverle;  P«n." 
"  The;  are  a  treasare."  -  Standard, 
Bbippsis  and   Dealibd   BcrruKD  at   Spkoui.  Eatu. 
Patonteet  of  Pens  and  PenJwlders ; 
UACNIVEN  &  CAMERON,  23  to  «3,  Blair-street,  Edinburgh, 
Pen  Makers  to  Her  Majesty's  Government  Ofilces  (Estab.  1770). 
"  The  world  owes  a  debt  of  gratitude  to  the  patentees  for  their  excel- 
lent inTentioiuL" — Sun. 

Smeare  qf  the  party  offering  imiUMoHa  qf  these  Pmt,      }I0 

EVERY       MAN       WHO       SMOKES 
Should  Invest  24  stamps  for  the 


>xw  PKBnCTID 


/V.B-.C 


The  Best 


Selected  Brian 


No  WtT  ToBACcoTo  Smoke-Th 

No  Filthy  OilTo  Enter  The  Mouth 


only. 


JENINOS    ft    CO.,  Inventors,   97,  NEWOATi-STRBrr. 
The  most  Perfect  Pipe  Invented  since  Smoking  began. 

Protpectut  Free.  6i 

DW.        CARROLL, 
•     44,  LOWER  SACKVILLE-STREKT,  DDBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK    OF    NOTEPAPER8    AND    ENVELOPES, 
Direct  in  eveiy  Instance  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholesale  Prices. 
His  large  Stock  of 
LEATHER       GOODS, 

Comprising  Bags,  Purses,  Wallets,  Pocket  Books,  MctalUo  Uemo- 

randum  Books,  Blotters,  Writing  Cases, 

With  every  article  connected  with  Stationery, 

Are  Sold  much  under  usual  charges.  193 


LITHOGRAPHY } 


H/iPS,  Plass,  Mxdioal  Platbi 
OiscnLABS,  Ac,  executed  1^ 

JOHN  FALCONER, 

63,  Uffib  Saokvilu^stbut,  Ddbuh. 

LEX.     ROSS'S     NOSE     MACHINE, 

Applied  to  the  Nose  for  an  boor  dally,  so  directs  the  soft  cartUsge 
of  which  the  member  consists  that  an  Ill-formed  nose  la  quickly  shaped 
to  perfection. 

10>.  M.;  Poet  fyee,  VU  8d.  teeretly  packed.    Pamphlet,  Tuo  Slampe. 

21,  LAMBS  CONDOIT-ST.,  HIGH  BOLBORN,  LONDON. 

HAIR  CURLING  FLUID, 

Curls  the  stralghtest  and  most  ungovernable  Hair,  8a  6d,, 

sent  for  M  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  IDs.  6d.,  or  Stamps.    Bb 

GREAT    HAIR  RESTORER, 

8a  Cd.;  Itchaogea  Gray  Hair  to  its  original  colour  very  quickly ;  sent 

for  64  Stamps.     Every  speciality  for  the  Toilet  supplied. 

Beware  of  Imitation*  of  Hoee^t  nriicles. 
As  Chemists  keep  his  articles,  see  that  yon  get  his  HAIR  DTE  tor 
either  light  or  dark  colours,  3a  td. ;  his  DEPILATURT  for  removing 
Hsir,  and  his  CANTRARIOES  for  the  growth  of  Whiskers.  7 

IRISH    LAW  TIMEa  " 

ANTED  the  following  Numbers,  for  which  full 

price  wlU be  glven:-<3,  M,  M,  «8, 104,  113, 117,  308,  310. 

Apply— 83,  UpriR  Sackvius-strikt,  DnSLnr. 
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PUBLIC  NOTICES: 


ESTABLISHED  1««1. 

BI    R    K    B    E    C^  BAN    K— 

Southampton  Buildings.  Chanoery  Lane. 

Current  Accounts  opened  sooording  to  the  usual  practice  of  other 
Bankers,  and  Interest  allowed  on  the  minimum  monthly  balances  when 
not  drawn  below  £26.  No  commission  charged  for  keeping  Accounts, 
excepting  under  exceptional  circumstances. 

The  Bank  also  receives  money  on  Deposit  at  Three  percent  Interest, 
repayable  on  demand. 

The  Bank  undertakes  for  Its  Customers,  free  of  charge,  the  custody 
of  I>eeds,  Wrilinga,  and  other  Securities  and  Valuables!  the  eollsctlon 
of  Bills  of  Exchange,  Divldenda  and  Coupons  1  and  the  purchase  and 
sale  of  Stocks,  Shares,  and  Aimultiea 

Letters  of  Credit  and  Circular  Notes  issued. 

A  Pamphlet,  with  full  particulars,  on  appUcaUon. 

FRANCIS  RAVENSCROPT,  Manager. 
f>i_ 

Trb  Biubbcz  BniLDino  SncixTT's  AmtuAi  RicnPTs  bxcikd 
Firx  M1LL10H8. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  ImmediaU  posKiasion  and  no 
rent  to  pay.    Apply  at  the  ofHoe  of  the  Bibkbbck  Boildimo  Socibtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PEK  MONTH,  with  bnmedista 
possession,  either  for  building  or  gardening  purposes.  Apply  at  tb« 
offloe  of  the  Birkbeck  Frxkiiold  Lahd  Societt. 

A  Pamptilet,  with  full  partioulars.  on  applkiatloa 

FRANCIS  RAVENSCROl'T,  Manager. 
Southampton  Buildings,  Chanoery  Lane.  6? 

WATCHES.— JEWELLKRT.— Before  you  buy  a 
watch  or  jewellpry,  send  for  the  Midland  CounUei  >A  atch 
Company's  Catalogue,  beautifully  illustrated  with  over  500  copper-plate 
engravings,  and  sent  gratis  ami  post  frtt  on  applieaiion.  Address — A. 
Percy,  Manager,  Vyse-street,  Birmingbam.  i8i 


ROBERT  WHYTE, 

Ladies'  &  Gentlemen's^^  Boot  ft  Shoe  Hanafactnrer, 

1,    NORTB    FREDERICK-STREET 
(JtuMond-ifiwrs), 

BSTABLISHBD  OTBB  HALF  A  OSHTURT. 

Boot*  made  for  Weak  Ankle*.  Deformed  Feet,  and  Surgical  pnrpoaa* 

of  every  description. 

All  Work  exeonted  on  the  Premises  under  my  personal 

superintendence. 

None  but  first -clsss  Workmen  employed  in  either  Maldng  or  Repairing. 

MONEY; 
IRISH      CIVIL      SERVICE 

l  PERMANENT 

BUILDING    SOCIETY, 

SI.    LOWER    SACKVILLE-STRBET,    DUnLIM. 

President— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directors  inviu  attention  to  the  revised  Tsbles  of  the  Society, 
under  which  unprecedeutad  advantages  are  offered  in  assisting  person* 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrances, 
Ac 

The  Boeiety  hoe  aJready  adwmeed  over  Eight  Hundred  and  fiftf 
Thousand  Founds  Sterling  on  Mortgage. 

DEPOSIT    DEPARTMENT. 

The  preaeat  rat*  of  Intereu  allowed  on  Depoalt  ReoeipU  is  2i  per 
cent,  per  annum. 

Current  accounts  opened  and  cheque  books  supplied. 

Interest  allowed  on  the  minimum  monthly  balance. 

Dep't^t  Bonds  and  l>epostt  Notes  arc  issued  for  sums  not  less  than 
£100,  repayable  at  such  periods  as  may  be  desired  -  not  less  than  one 
year  -with  half-yearly  coupons  fi.r  interest  attached.  The  rate*  of 
interest  will  bo  3)  per  cent,  when  taken  for  one  year,  and  4  per  cent, 
for  two  or  more  years. 

Depositors  have  th«  following  guaranteea  vis.  ;— 

The  entire  funds  mutt.  Under  the  Act  of  Parliament,  he  infested  o% 
mortgage  of  ^eehold  or  leasehold  property. 

The  total  amount  receivable  on  deposit  is  limited  by  the  Act  to  two- 
Ihirit  of  the  balance  dtis  to  Ihe  Society  on  its  mortgafies. 

Prospectus  and  every  information  may  l>e  had  free  of  expanse,  on 
applicatton  to 

ALFRED  B.  MERCER.  Secretary. 

954  a.  Lower  8ackville.str«at.  DuMla 

IN  STOCKS  and  SHARES  often  yield  returns  Ave 
to  ten  times  the  amount  invested  in  as  many  days. 
Two  Unerring  Rules  for  success.  In  Explanator; 
Book  sent  free. 
Address  GEO.  EVANS  A  CO.,  Broken,  Qreriiam 
,  Bouse,  Old  Broad-atreet,  LondoiL  139 


Frintwl  and  PuUiabed  by  the  Proprietor,  J  OHB  Falcohbb.  every  Saturday,  at  S3,  Dpoer  SaekviUe-atreet,  in  the  Parish  of  8t.Thoma* 

and  City  of  Dublin.— iSadtntoy, /li>rU  22, 1883. 
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SQUITABLE  MORTGAGES  BT  DEPOSIT  OF 
TITLE  DEEDS.— I. 

Pbitiouslt  to  the  establishment  of  the  doctrine  of 
eqnitable  mortgage  by  deposit  of  title  dead*,  it  w^i 
held  that  the  mere  possesaon  of  them  gave  the  holder 
no  interest  in  the  estate,  except  collaterally,  as  in  the 
instance  pat  by  Lord  Eldon  in  Ex  p.  Hooper,  I  Mer.  7 : 
Me  Coote,  Mtge.,  4th  ed.,  310.  The  foundation  on 
which  rests  the  now  received  doctrine  was  laid  by  Lord 
Thorlow,  in  Rtmell  v.  Riasell,  1  Bro.  C.  C.  269.  And 
notwithstanding  the  Statute  of  Frauds,  it  is  now  settled 
that  the  deposit  of  title  deeds,  even  without  verbal 
oommnnication,  is  per  i»  evidence  of  an  agreement 
exeeuted  for  a  mortgage  of  the  estate :  Ex  p.  Wright, 
19  Ves.  258.  Such  equitable  mortgages  may,  then,  be 
created  with  or  without  a  memorandum  in  writing: 
Russell  V.  RuiieU,  ubi  supra;  Ex  p.  LangMon,  17  Ves. 
230;  Ex  p.  Wright,  19  ib.  258;  Ex  p.  Mountfort,  14 
U>.  606 ;  Parker  v.  Housefield,  2  Myl.  &  K.  419 ;  and  if 
the  deeds  are  deposited  without  any  memorandum, 
parol  evidence  may  be  admitted  to  explain  the  nature 
of  snch  deposit,  while  if  the  documents  deposited  were 
not  all  specified  in  the  memorandum,  the  whole  may 
■till  be  deemed  included :  Ferris  v.  iduUms,  2  Sm.  &  G. 
878 ;  and  the  absence  of  a  written  memorandum  does 
not  take  the  mortgage  out  of  the  operation  of  Locke 
King's  Act  (17  &  18  Vic,  c.  113)  :  Davis  v.  Dams,  24 
W.  R.  962.  This  species  of  security,  however,  has 
excited  much  judicial  disapprobation  :  Ex  p.  Haigh,  11 
Vefc  403;  Norrit  v.  Wilkinson,  Mid.  192;  Exp.  WhU- 
bread,  19  id.  211;  Ex  p.  Hooper,  1  Mer.  7.  Lord 
£Idon,  indeed,  denounced  the  decisions  by  which  the 
doctrine  was  established,  as  virtually  repealing  the 
Statute  of  Frauds :  Ex  p.  Whithread,  ubi  supra ;  and 
repeatedly  declared  his  determination  not  to  extend 
that  doctrine,  while  expressing  his  surprise  that  it  ever 
was  admitted :  Featherstone  v.  Fenwick,  Harford  v.  Car' 
penter,  I  Bro.  C.  C.  270,  n.  And  in  Mackeson's  edition 
of  Coote  on  Mortgages  it  is  said :  "  How  far  its  exist- 
ence in  deterioration  of  the  public  revenue,  by  dimi- 
nishing the  amount  of  stamp  duties,  is  of  sufficient 
importance  to  attract  the  notice  of  the  Legislature 
remains  to  be  wen."  And  again :  "  On  a  review  of 
the  decided  cases  establishing  this  mode  of  mortgage 
security,  it  is  perhaps  to  be  regretted  that  the  old  law 
was  not  adhered  to  and  the  principle  on  which  the 
Statute  of  Frauds  was  founded  more  respected.  For 
although  eauity,  by  declaring  the  deposit  itself  to  be 
evidence  or  an  agreement  executed,  has  contrived  to 
evade  the  strict  and  literal  wording  of  the  statute,  yet 
it  is  manifest  that  the  door  has  been  in  some  degree 
open  to  fraud  and  perjoiy ;  nor  does  a  creditor  seem  to 
deserve  mach  favour  who  will  not  be  at  the  trouble  of 
a  few  lines  in  writing  {Ex  p.  Whitbread,  ubi  supra)  if 
he  is  desirous  to  have  a  charge  on  his  debtor's  estate. 
If  the  debtor  denies  that  the  deposit  was  intended  to 
cover  future  advances,  as  in  £a;  p.  Mountfort  (14  Ves. 
606),  or  if  he  insist  that  the  deeds  were  not  delivered 
by  wav  of  deposit  but  with  a  different  intent,  resort 
must,  in  many  cases,  be  had  to  parol  evidence ;  and,  as 
remarked  by  Lord  Eldon  (ibid),  'the  mischief  of  all 
these  cases  is,  that  the  court  is  deciding  upon  parol 
evidence  with  regard  to  an  interest  in  land  within  the 
'Statute  of  Fraud*.'"     As  regards  future  advances. 


indeed,  a  person  who  has  obtained  a  legal  mortgage 
may  be  in  a  worse  pomtion  than  an  equitable  mort- 
gagee, nnder  the  distinction  which  was  made  to  avoid 
an  extension  of  the  doctrine  aoted  upon  in  Ex  p.  Lang' 
ston,  17  Ves.  227;  and,  a*  observed  in  Fisher  on 
Mortgages,  3rd  ed.,  "the  result  justifies  the  remai^ 
made  in  another  case  by  Lord  Eldon,  that  '  departing 
from  the  Statute  (of  Frauds),  we  have  no  rule  to  go 

Lord  Eldon  himself,  however,  accepted  the  doctrine 
as  settled  law ;  and  it  has  been  belq  that,  where  the 
lex  lod  rei  sitas  does  not  forbid,  and  the  parties  do  not 
contract  with  reference  to  any  other  particular  law, 
and  the  general  law  of  the  place  is  English,  an  equit- 
able lien  will  be  created  upon  land  by  a  deposit  of 
title  deeds:  Varden  Seth  Sam  v,  Luckpathy  Royjee 
Lallah,  9  Moo.  Ind.  App.  303.  In  America,  too,  the 
English  doctrine  has  been  adopted :  Griffin  v.  Griffin, 
3  C.  E.  Green,  104 ;  Brewer  v.  MarsheM,  4  ib.  537 ; 
Gale  V.  Morris,  29  N.  J.  (Eq.)  222 ;  English  v.  M  'Elroy. 
8  Rep.  13.  As  regards  the  nature  and  character  of 
such  a  mortgage.  Ball,  C,  observed,  in  M^Kay  t. 
M'NaUy  (1 3  Ir.  L.  T.  Hep.  1 30)  :  "  I  do  not  know  that 
this  is  anywhere  better  stated  than  by  Lord  Cottenham, 
in  Parker  v.  Housefield  (2  Myl.  &  K.  42),  4  L.  J.  Ch. 
57).  Speaking  of  the  analogy  between  legal  mortgage* 
and  mortgages  by  deposit,  he  says,  '  To  determine  tnis 
it  is  material,  in  the  first  place,  to  consider  in  what 
light  courts  of  equity  yiew  such  equitable  mortgages  ; 
and  it  appears  that  a  deposit  of  title  deeds  has  always 
been  considered  as  an  imperfect  mortgage,  which  the 
mortgagee  is  entitled  to  wtve  perfected,  or  rather  as  a 
contract  for  a  mortgage,  which,  according  to  the  well- 
known  doctrine  of  courts  of  equity,  would  give  to  the 
party  claiming  the  benefit  of  such  contract  all  such 
rights  as  he  would  be  entitled  to  if  the  contract  had 
been  completed.' "  And  see  Crone  v.  Hegarty,  1 3  Ir. 
L.  T.  Rep.  86;  In  re  Girdwood^s  Estate,  14  Ir.  L.  T. 
Dig.  9.  Such  a  mortgage  does  not  constitute  a  breach 
of  a  covenant  not  to  ''  mortgage,  sell,  assign,  or  other- 
wise part  with  "  an  indenture  of  lease,  or  the  prenaiie* 
thereby  demised :  M^Kay  y.  M^Nally,M  supra.  And 
such  an  equitable  mortgagee  will  have  preference  over 
a  subseauent  purchaser  or  mortgagee  of  the  legal 
estate,  with  notice  of  the  charge  by  deposit ;  Jones  v. 
Wmams,  2t  Beav.  27;  Uigh  v.  Lloyd,  35  ib.  455; 
which  notice  will  be  implied  from  the  nature  of  the 
transaction,  as  if  the  subsequent  purchaser  or  mortgagee 
was  informed  that  the  creditor  was  in  possession  of  the 
title  deeda^  and  neglected  to  make  inquiry  for  what 
purpose  he  held  them:  Hiem  v.  Mill,  13  Ves.  114; 
and  so,  even  though  the  purchaser  only  had  notice  by  a 
letter  stating  that  the  memorandum  (nnre^stered)  of 
deposit  was  "  useless  " :  Christie  v.  Farr  ana  Corkin,  16 
Ir.  L.  T.  105 ;  see  Coote,  Mtgs.,  4th  ed.,  779  ;  7  Ir.  L. 
T.  29.  But  a  purchaser  who  has  notice  that  the  title 
deeds  of  the  property  are  deposited  with  a  bank  to 
secure  a  current  account  is  not  bound  to  inquire 
whether  the  bank  has  made  fresh  advances  on  the 
security  of  the  vendor's  lien  for  unpaid  purchase- 
money,  and  the  burden  lies  on  the  bank,  if  it  make* 
*uch  advances,  to  ove  notice  to  the  purchaser:  Tht 
London  and  County  Bank  v.  Ratdiffe,  6  App.  Cas.  722, 
51  L.  J.  Ch.  28. 

As  regards  the  effect  of  an  equitable  mortgage  bjr 
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deposit  of  tide  deeds,  unaccompanied  by  any  memo'- 
randum  in  writing,  and  unregistered  under  the  Registry 
Act,  6  Anne  (Ir.),  c.  2,  as  against  a  bonajide  purehaser 
irithont  notice,  under  a  sabsequent  registered  convey- 
apce  for  yalue,  in  re  Burke's  Eitate,  decided  by  the 
Court  of  Appeal  in  December  last,  has  decided  that  the 
equitable  mortgagee  (with  whom  in  that  case  an  agree- 
ment for  a  lease  had  been  deposited)  is  entitled  to 
Priority ;  following  Sampler  v.  Cooper  (2  B.  &  Ad.  223) 
Aid  In  re  StephetJ  Estate  (I.  R.  10  Eq.  282,  10  Ir.  L.  T. 
IHg.  15),  and  oTertuling/n  re  M^Kinney's  Estate  (6  Ir. 
L.T.  Rep.  179, 1.  R.  SBq.  445).  But,  the  fuller  dis- 
cussion of  this  important  subject  most  be  reserved  for 
a  subseqtient  paper. 


THE  LAMSON  CASE. 

The  affldavite  to  mtoM  dieease  on  wbidh  the  applMa- 
tioB  oif  out  OoTArniuent  to  that  of  Qreat  Britain  in  this 
eaae  waa  founded,  present,  in  a  very  different  phase, 
the  aame  underlying  question  which  added  so  great  a 
ptofeasional  Interest  to  the  universal  popular  attention 
attracted  by  the  eaae  of  Qaiteaa.  A  man  oonversant 
with  narootics,  poisons,  and  antidotes,  a  physician  by 
profession,  f{radnally  yields  to  an  habitual  indulgence 
in  morphine,  which  orieinated  in  proper  medical  6se  for 
telief  from  pain,  and  neoomes  wholly  unhinged  from 
practical  life,  incapable  tot  ordinary  affairs  alike  when 
under  the  influence  of  the  drug  and  when  sufferiiig  the 
reaction  from  the  disuse  of  it.  He  presents  to  his  frienda 
the  appearanoe  not  only  of  a  dangerous  situation  for 
himself,  but  a  man  of  dangerous  powers  by  reason  of 
the  decay  of  his  mind  and  of  his  self-restraint,  while 
pis  familiarity  and  freedom  in  the  use  of  deadly  poisons 
inoreaaes.  They  oaution  each  other  not  to  let  him  pre- 
scribe or  give  medicine.  They  watch  him  lest  he  do 
nimself  or  others  mischief.  He  passes  from  one  hospiU 
able  refuge  to  another,  making  the  same  warning 
impressions.  At  last,  in  the  necessities  in  which  bia 
Ivasted  life  leave  him,  he  recklessly  uses  on  another  the 
fatal  drug  he  has  so  often  used  on  himself.  Few  men 
tt  observation  do  not  see  around  them  parallels  to  the 
incipient  stages  of  this  course. 

The  question  of  criminal  raaponsibility  under  such 
oironmstanoee  is  doubtless  a  grave  one,  but  if  the 
•anctiona  of  the  criminal  law  do  not  protect  the  com- 
munity, what  shall  take  their  place  1—Nea  York  Daily 
lUgisttr. 


THE  SETTLED  LAND  BILL. 

The  Settled  Land  Bill,  introduced  by  Lord  Oaims. 
has  now  passed  the  third  reading  in  the  House  of 
Lords.  Its  eeope  and  object  are  explained  by  ita 
promoter  in  a  memorandum  laid  on  the  table  of  the 
House  aa  being  "  to  enable  tenants  for  life  or  other 
lioaited  owneca  to  dispoae  of  part  or  tha  whole  of 
aeUlad  ImmI,"  with  proper  provision  a  for  securing  the 
due  application  of  the  purchase-money  and  protecting 
the  interests  of  remaindermen.  It  does,  however, 
more  than  this,  for  it  oonsiderably  extends  the  powers 
Of  limited  owners  to  effect  improvemenki  on  theit 
Mtates,  and  simplifies  the  means  by  which  ifaey  can  do 
to.  The  policy  of  some  such  piecA  of  legislation  may 
well  be  admitted.  There  is  a  oouaeDsns  of  astiioilty  to 
the  effect  that  the  soil  of  England  is  leia  productive 
tbaa  it  might  be,  by  reason  partly  of  the  restrictions 
plaeed  upon  the  ownership  of  land  under  wills  and 
•ettlements,  and  the  obataclea  placed  in  the  way  of  the 
free  circulation  of  land  as  a  marketable  commodity.  It 
ia  no  answer  to  thia  finding  of  the  special  jury  which 
has  considered  the  .matter  to  say  that  every  tenant  for 
life,  under  a  properly  drawn  instrument,  already  enjoys 
a  power  of  sale  which  enables  him,  or  the  trustees  at 
bis  direction,  to  sell  the  land  as  frpeiy  as  if  he  wera 
•beotale  owner.  The  fact  ia  aa  stated.  But  aa  the 
power  is  always  coupled  with  provisions  that  tbe 
piooe«dS  of  the  land  aold  ahaU  be  reinveated  in  the 


purchase  of  lan^,  and  that,  until  reinvestment,  the 
aaiAe  shall  bd  invested  in  Consols  dr  On  ntortgage,  and 
the  moneys  held  upon  tbe  same  tmata  as  the  land, 
the  power  praotieaUy  remains  unused,  except  for 
the  purpose  of  rounding  off  ebtates.  The  difference 
between  tbe  2^  and  8  per  cent,  on  the  value  represented 
by  the  rents  of  land,  and  the  8  or  at  the  utmost  6 
per  cent,  to  be  got  from  the  investment  of  the  proceeds 
of  sale,  is  not  enough  to  induce  a  tenant  for  life  tff 
undergo  the  pangs  of  parting  with  anoastral  aoraa  and 
the  worry  and  expense  of  a  sale,  unless  under'  very 
special  circumstances.  The  new  bill  holds  out  very 
different  inducements  to  limited  owners  to  sell. 

After  providing  in  section  1  that  the  Settled  Land 
Act,  1882,  is  to  come  into  operation  from  December  81 
in  the  present  year,  it  proceeds  in  section  2  to  sweep 
into  its  folds  all  conceivable  arrangements  for  tying  up 
land  whether  made  in  the  past  or  the!  future,  or  both. 
We  may  note  in  passing  that  snb-section^  (6)  is  perhapa 
not  quite  adequately  exfireBsed.  IQ  defining  who  are  Us 
be  oonsidered  trustees  of  a  settlement  so  aa  to  come 
^thin  the  purview  of  tbe  Act,  it  mentiona,  amotigstp 
others^  "  the  persons,  if  any,  for  the  time  being,  who  ai* 
by  tbe  settlement  declared  to  be  trnstaea  thereof  for 
purposes  of  this  Act."  These  words  seem  either  super- 
fldons  or  insufficient.  They  are  supeiflaoua  if  they 
oaly  include  trustees  hereafter  specifically  named  to  act 
generally  under  the  new  Act,  because  they  would 
necessarily  have  power  to  act  thereunder  as  directed. 
They  seem  insufficient  if  intended  to  indode  perMut 
named  to  perform  some  special  functions  mentioned  in 
the  Act,  but  not  all  of  them.  The  insertion  of  the  wordri 
"  any  of  the  "  before  "  purposes  "  would  make  the  mean- 
ing clearer.  The  bill  may  be  broadly  divided  into  three 
parts — those  which  deal  with  powers  of  sale,  those  whidi 
deal  with  powers  of  leasing  and  those  which  deal  with 
powers  of  improvement.  The  two  last-named  parte  may, 
indeed,  be  regarded  as  merely  subsidiai^  and  auxiliary  to 
the  first,  which  would  be  incomplete  without  them ;  but 
as  they  are,of  course, not  oononrrent  with,  but  alternative 
to  a  sale,  they  most  be  treated  separately.  Aa  regards 
riales,  section  8  is  tbe  important  substantive  enactment 
of  tbe  bill,  tt  makes  a  power  of  sale,  exchange,  and 
partition  an  inseparable  incident  of  the  estate  of  a 
tenant  fojr  lite.  The  rest  of  the  bill  relating  thereto 
consista  of  regulations  and  restriotiooB  of  the  exersise 
of  the  power.  Section  4  provides  that  it  may  be 
exeroisad  in  any  Way  so  long  aa  "the  beat  price  that 
can  reasonably  be  obtained  "  is  obtained.'  Part  IV.  (or 
sections  7  to  16)  makes  powers  of  leasing  a  like  incident, 
bnt  for  the  terms  only  which  are  now  commonly 
inserted  in  settlements — viz.,  for  building,  99  ;  fot 
mining,  60 ;  and  for  other  purposes,  21  years.  To  the 
fustriotion  of  these  terms  considerable  objeotien  may 
be  taken.  Fot  instance,  in  Lancashire  and  othdr  parts 
of  the  oonntl'y,  999  years  are  perhaps  even  more  usual 
than  the  restricted  terms  for  building  or  even  mining 
leases;  while  the  most  improving  landlords,  sa4h  as 
Lord  Leicester  and  Lord  Portsoionth,  grant  agricultural 
leaees  for  31  years,  with  substantial  security  for  renewal. 
It  would  seem  wiser,  therefore,  not  to  impose  any  limit- 
ation of  terms  on  any  class  of  lease,  bnt  to  leave 
limited  owners  tbe  same  power  of  giving  seenrity  tA 
their  tenants  as  other  owners.  Otherwise,  there  will 
still  be  a  necessity  for  the  ibsertion  of  thest  powers  id 
beitlements,  instead  of  their  being  treated  t*  legal 
incidents  thereof,  and  so  becoming  a  matter  of  ootnmon 
knowledge,  and  left  to  the  unrestricted  operation  of 
the  law.  For  the  same  security  will  exist  against  aa 
improvident  disposition  in  the  case  of  a  long  aa  of  a  short 
term.  SeotioD  16  imposes  the  most  important  restrio- 
tions  in  the  Act,  prohibiting  the  principal  mansion- 
house,  park,  and  "  domain  "  land  from  being  add  or 
leased  without  the  consent  of  the  tmstees  ox  tbe 
settlement,  or  an  order  of  the  Oonrt.  Sectiott  It 
extends  to  the  tenant  for  life  the  powers  possesaed  by 
the  Chancery  Division  under  sections  20  to  82  of  thb 
Settled  Estates  Act,  1877,  of  laying  out  streets,  open 
spaces,  drains,  and  the  like,  and  dedicating  ihem  to 
public  uses  in   connexion   with  the  development  ef 
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baildiog  laod.  Beution  18,  in  a  aimiUi  way,  gires  the 
powera  of  section  16  of  tbe  same  Aot  as  regards  a 
disposition  of  mines  apart  from  the  snrface,  and  of 
Borfaoe  apart  from  mines.  Section  30  provides  that  a 
disposition  by  the  tenant  for  life,  in  aooordanoe  with  tbe 
Act,  shall  operate  as  a  pro  tanto  release  from  the  settle- 
ment, snbjeot,  of  coarse,  to  any  prior  snbsisting  interests 

or  incnmbranoee. 

Farts  VI.  and  YIL,  dealing  with  the  application  of 
the  money  to  the  improvements  of  settled  estates,  con- 
tain the  indaoements  to  the  tenant  for  life  to  exercise 
tbe  varions  powers  conferred  by  the  previons  provisions 
of  the  bill.  By  section  81  money,  in  the  oatnre  of 
capital  received  on  any  sale,  exchange,  or  fine  on  lease, 
&o.,  may  be  applied  in  any  of  eleven  specified  ways :  (1) 
Investment  in  Government  seonrities,  or  any  seonrities 
ftathorised  by  the  settlement  or  by  law.  This  proviso 
does  not  go  far  enongh.  It  wonld  be  mnoh  better  to 
insert  an  investment  clanse  with  a  wide  range  of  invest- 
ment, extending  to  shares  of  any  company  paying  a 
dividend  ;  beoaase,  as  we  have  before  pointed  ont,  the 
difference  between  rents  and  ioterest  on  pnrchase- 
BDoney  is  not  safficient  to  indace  an  embarrassed  owner 
to  sell  when  the  investment  is  confined  to  Qovernment 
stocks  and  mortgages  on  land,  the  nsnal  mode 
prescribed  by  a  settlement  of  real  estate.  The  next 
two  modes  of  application,  however,  oonsiderably  extend 
tbe  present  indncement  to  sell.  For  the  money  may 
be  applied,  by  snb-seotion  ii,,  in  the  "discharge, 
porohase,  or  redemption  of  any  inonmbranoe  affecting 
the  inheritance  of  the  settled  land,  or  other  the  whole 
estate,  the  sabjeot  of  the  settlement,"  or  of  land  tax, 
chief  rents,  qnit  rents,  and  the  like  ;  and,  by  sab-section 
iii.,  in  payment  for  any  improvement  anthorised  by  the 
Aot.  By  snb-sectioss  fi«od  6,  tbe  foitlier  power  is  added 
of  acqairing  the  tee,  or  enfranchising  in  the  case  of 
leaseholds  and  copyholds.  The  other  modes  specified 
are  merely  those  already  adopted  in  settlements.  The 
importance  of  enb-seotions  ii.  and  iii.  can  hardly  be 
overestimated.  They  will  tend  to  remove  the  chief 
objections  to  the  present  system  of  settlements.  They 
will  not,  indeed,  enable  a  tenant  for  life  to  sell  the  land 
to  pay  incnmbrances  created  by  himself,  for  to  do  so 
woold  be  to  make  him  absolnte  owner;  but  they  will 
enable  him,  when  enonmbered  by  rent-charges  and 
winnities  to  widows  and  children  of  former  owners,  tu 
•ell  part  of  the  land  and  relieve  himself  of  the  harden 
by  paying  them  off  with  the  proceeds,  leaving  him  free 
to  deal  with  the  remainder  unhampered.  In  view  of 
the  long  list  of  improvements  set  oat  in  section  25,  the 
tenant  for  life  will  thns  be  enabled  to  play  the  part  c4 
an  improving  owner  almost  as  readily  as  an  absolnte 
owner  in  fee-simple.  "Almost,"  not  qaite;  for,  by 
Motion  M,  he  will  be  compelled  to  submit  a  scheme  for 
the  sanotion  of  the  Land  (now  the  Tithe  and  Inolosnre) 
Commissioners.  This  is,  we  cannot  help  thinking,  a 
mistake.  Bed  tape  means  delay  and  expanse,  and  acts 
aa  a  disoonragement  to  improvements  on  the  part  of  the 
landowners.  It  wonld  be  as  well  to  make  an  application 
to  the  oommiseiouers  compulsory  only  in  cases  where 
the  remainderman  or   the  trastees  objected   to  the 

Sroposed  improvements,  in  the  same  way  as  by  sections 
S  to  48  powers  of  interference  and  of  an  appeal  to  the 
Coort  are  given  to  the  tmstees  in  case  of  an  impro- 
vident sale  or  lease,  or  an  improper  application  of 
parofaaae-moneya  Section  61  makes  the  Act  oom- 
palsory,  and  makes  void  all  attempts  to  prevent  its 
Movisions  being  obligatory.  This  section  is  most 
Important.  Tbe  shortcomings  of  the  Agricultaral 
fiudings  Aot  and  of  the  Land  Transfer  Act,  through 
want  of  compulsion,  are  snffioieut  evidence  of  its 
wisdom  and  necessity.  It  adds  the  ooping-stone  to  a 
very  effective  piece  of  legislative  work,  well  fitted  to 
effeot  the  parpose  for  which  it  is  designed.  It  is,  of 
eoorse,  too  much  to  hope  that  the  bill  will  please  every 
one.  Tbe  extreme  of  both  sides  who  want  to  abolish 
•ettlements  altogether,  or  to  preserve  tbem  intact,  will 
be  dissatisfied  with  it-.  But  to  that  large  majority  who 
wish  to  keep  settlements,  yet  not  to  tie  up  the  land, 
•r  render  it  insosoepUble  of  improvement,  the  Settled 


Land  Bill  will  oommend  itself  as  a  wise  and  well- 
oonsidered  effort  of  legislation. — Law  Journal. 


THE  MABBIED  WOMAN'S  PBOPEBTT  BILL. 

Some  weeks  ago  we  called  attention  to  the  nnmerona 
mistakes  made  in  the  Acts  of  last  session,  and  soggested 
the  appointment  of  a  Parliamentary  Committee, 
including  the  original  draftsman,  who  should  revise  the 
Bills  when  they  approach  a  late  stage.  Of  course  the 
plan  is  not  yet  adopted,  and  so  all  we  can  do,  to  snpply 
its  place,  is  to  endeavour  to  point  ont  some  of  the 
salient  defects,  and  more  obvious  diffionlties,  in  the 
Bills  of  importance,  when  they  are  issaed  to  tbe  pablio 
ftud  printed  in  an  amended  form. 

The  Bill  before  us  might  almost  fairly  be  called  "  A 
Bill  to  abolish  Married  Women  ;"  of  course  we  mean  by 
this  to  abolish  their  itatv*,  with  its  peculiar  disabilities 
and  special  privileges.  We  propose  to  consider  a  few 
of  the  clauses  in  detail.  By  clause  1  (1)  "  A  married 
woman  shall  be  capable  of  acqairing,  holding,  and 
disposing,  by  will  or  otherwise,  of  any  real  or  personal 
property,  as  her  separate  property,  in  the  same 
manner  as  if  she  were  a  feme  $ole,  withont  the  inter- 
vention of  any  trustee."  Clause  1  <3)  deolaree  that  "  a 
married  woman  shall  be  OApaUe  of  entering  into  and 
rendering  herself  liable  on  any  contract  in  respect  of 
her  separate  property,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort,  or  otherwise,  in  allrespeota 
as  if  she  were  a  feme  lok  ....  ai>d  any  damages  or 
costs  recovered  against  her  in  any  .sooh  aotion  or 
proceeding  shall  be  payable  ont  of  her  separate  property, 
and  not  otherwise." 

Is  it  intended  by  the  words  "render  herself  liable 
.  .  .  as  if  she  were  a /enie  (o2<,"  to  abolish  the  personal 
immunity  of  married  women  t  Hitherto  they  have  not 
been  personally  liable  on  their  oontraots  binding  their 
separate  estate,  it  is  only  the  separate  estate  that  ia 
Uable.  This  distinction  is  pointed  out  in  Pike  v.  FiU- 
gibbon  (44  L.  T.  Bep.  N.  S.  568 ;  h.  Bep.  17  Ch.  Div. 
454),  and  in  AUcood  v.  CMehttter  (L.  Bep.  S  Q.  B.  Div. 
732).  The  last  words  of  clause  1  (2)  anggest  that  the 
old  role  is  to  be  maintained,  and  this  view  is  strengthened 
by  Uie  distinction  drawn  between  a  jadgmeot  "  against 
the  hqsband  personally,"  and  "  against  the  wife  as  to 
her  separate  property,"  at  the  end  ffi(  clause  14.  .  Sed 
gwxre. 

Clause  1  (3)  deolaree  that  every  contract  entered  into 
by  a  married  woman  shall  frimi  facie  be  deemed 
entered  into  with  respect  to  her  separate  property. 

This  is  likely  perhaps  to  relievo  bushands,  bat  will 
rather  serionsly  affect  tradesmen  and  others  dealing 
with  married  women  who  have  no  separate  property, 
unless  it  is  decided  that  this  provision  does  not  apply 
to  such  eases.    The  meaning  is  not  dear. 

Olanse  1  (4)  provides  that  contracts  shall  Mod^ftfter- 
aoquired  separate  property. 

By  clause  1  (6)  "  Every  married  wpmaa  oanyini{  on  a 
separate  trade  shall,  in  respeot<rf  her  separate  property, 
be  Bubjeot  to  the  bemkroptcy  laws  in  the  saaae  way  as 
if  she  were  a  feme  loU." 

We  snppose  by  "  sepfa«te  trade"  is  meant  "sepacate 
from  <ber  husband."  It  oan  hasdly  be  intendiad  tg 
exolnde  the  case  of  a  married  woman  in  partnership 
with  some  other  person ;  but  the  serious  queotion  arises 
whether  it  is  intended  that  the  married  woman  shall 
personally  become  a  bankrupt,  and  be  personally  liable 
to  the  bankruptcy  laws  "in  tbe  same  way  as  if  she 
were  a  feme  tole,"  or  only  that  her  8ep>ar»te  property 
qau  be  attached  by  bankruptcy  proceedings.  Compare 
E»  parU  Jonet  (40  L.  T.  R^.  N.  S.  790 ;  L.  B^.  U  Ob. 
Div.  484). 

The  third  olanse  of  the  Bill  seems  well  caJenlated  to 
cause  litigation  :  "Any  mon^  or  other  estate  of  the 
wife  lent  or  entrusted  by  her  to  her  husband  for  the 
parpose  of  any  trade  or  business  carried  on  by  him,  or 
otherwise,  shall  be  treated  as  assets  of  ber  faosbaod's 
estate  in  case  of  his  bankruptcy ; "  sabjeet,  however,  to 
the  wife's  claim  to  a  dividend  after  all  other  creditors 
for  value  have  been  satisfied.    We  sappose  this  is  not 
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inteuiled  to  affeot  loaaa  by  the  wife's  trustees  to  the 
hnsband,  nor  yet  mousy,  entrnsted  to  the  hasband  by 
the  wife  herself  for  investmsut,  trbioh  he  wroagfally 
employs  in  trade.  But  what  are  the  words  "  or  other- 
wise" iuteoded  to  cover?  If  she  simply  lends  it  to  her 
basband  for  do  especial  parpose,  does  the  olaase 
apply  f  Or  does  it  only  apply  to  traders  J  Caa  the 
wife  prove  in  the  baokraptcy  od  a  level  with  other 
creditors,  if  the  money  has  been  lent  to  the  hasbaod 
and  spent  over  the  hoasehold  f  These  are  qaestions 
which,  if  the  Bill  passes  in  its  present  form,  will  need 
jodicial  decision,  and  oooasion  great  expense. 

By  olaase  7  any  married  woman,  or  woman  abont  to 
be  married,  may  apply  for  transfers  of  money  in  the 
funds  and  shares  iu  companies,  or  certain  registered 
societies,  to  which  she  is  eutitled,  into  her  name  or 
iaiended  name  as  a  married  woman  for  her  separate 
ose.  And  the  proper  officers  are  required  to  make  the 
necessary  entries  in  their  books ;  and  apparently,  if  the 
woman  is  only  beneficially  entitled,  and  shnres  are 
standing  in  the  name  of  some  other  person,  the  legal 
owner  need  not  join  in  the  transfer.  Barely  this  cannot 
be  intended.  Also  there  is  no  proviuon  made  for  the 
transfer  fees. 

Clause  17,  according  to  its  marginal  note,  is  a  "  saviDg 
of  existing  settlements  and  the  power  to  make  future 
settlements."  The  clause  also  affirms  the  validity  of 
the  "  restraint  upon  anticipation,"  with  certain  excep- 
tions. This  rather  important  provision  is  ignored  in 
the  marginal  note.  The  reference  to  "  such  woman," 
at  the  end  of  the  olaase  itself,  makes  its  meaning 
extremely  vague.  Ko  doubt  the  main  object  of  this 
Bill  is  the  protection  of  married  women;  but  at  the 
Bame  time  a  spirit  of  fairness  requires  that  the  interests 
of  men  should  not  altogether  be  overlooked.  If  wives 
are  allowed  by  law,  and  without  any  special  agreement, 
to  enjoy  and  dispose  of  their  property  in  the  same  way 
as  if  they  were  unmarried,  it  certainly  seems  unfair 
that  the  husband  shonld  be  liable  for  the  wife's  torts 
committed  after  marriage.  The  Bill  pats  wrongs 
committed  by  the  wife  before  marriage  in  the  same 
position  as  ante-neptial  debts,  and  limits  the  hnsband's 
liability  "  to  the  extent  of  all  property  whatsoever 
belonging  to  the  wife  which  he  shall  have  acquired  or 
become  entitled  to  from  or  through  his  wife  (clause 
13).  ■  Why  should  not  post-nuptial  torts  be  placed  on 
the  same  footing,  or  the  husband  entirely  relieved  from 
all  liability  with  regard  to  them  ?  We  have  only  been 
able  in  this  article  to  examine  a  portion  of  the  Bill ; 
bat  we  have  shown  that  it  requires  most  careful  exami- 
nation in  the  Honse  of  Ciommons  before  it  is  allowed  to 
become  law. — Law  Times. 


WOMEN'S  PROPERTY  IN  FINLAND, 

In  its  last  session  the  Finland  Diet  discussed  a 
petition  requesting  that  married  women  should  have 
tiie  free  disposal  of  their  property  arising  either  from 
their  dowries  or  inheritances.  The  supporters  of  the 
motion  showed  that  according  to  the  law  voted  by  the 
Diet  in  1663  women  become  of  age  at  twenty-flve  years, 
and  that  unmarried  ladies  have  a  right  to  do  with  their 
money  anything  they  like,  whilst  married  ladies  were 
not  able  to  do  anything  with  what  belongs  to  them 
axcept  by  the  permission  of  their  husbands,  which  was 
a  grave  anomaly.  The  opponents  said  that,  marriage 
being  only  a  moral  union  not  falling  under  the  laws, 
they  thought  that  the  petition  ought  to  be  set  aside. 
In  spite  of  a  very  able  speech  by  Deputy  Tsvedberg,  the 
petition  was  rejected  by  thirty-five  votes  to  eighteen. 
The  same  Diet  has  also  rejected  the  project  to  transform 
the  Diet,  with  its  separate  orders,  into  a  parliament,  as 
in  most  countries  on  the  Continent,  and  the  admission 
of  the  peasants  in  it, — Galo$. 


At  a  meeting  of  the  Presbyterian  Association,  Sack- 
vilte  Hall,  on  Thursday  evening,  a  Reading  of  "  As  you 
like  it"  was  given,  in  which  Mr.  Justice  Lawson 
•ssamed  the  part  of  Touclutone,  the  Court  Jester. 


SIR  FRANCIS  8.  REILLT,  KC.M.a 

Sir  Francis  S.  Reilly,  who  has  lately  been  appointed 
Counsel  to  the  Speaker,  as  Queen's  Coaosel,  and  also 
has  received  the  honour  of  being  made  a  Knigbt  Com- 
mander of  St.  Michael  and  St.  Qeorge,  is  one  of  the 
two  surviving  sons  of  the  late  Mr.  James  Miles  Reilly, 
of  the  Irish  Bar,  the  other  being  Colonel  Reilly,  C.B., 
now  commanding  the  Royal  Artillery  at  Aldershot, 
was  born  in  1826,  and  was  educated  at  Trinity  College, 
Dablin,  where  he  obtained  a  Foundation  Scholarship, 
and  other  honours.  He  was  called  to  the  Bar  at 
Lincoln's  Inn,  in  18S1,  and  has  had  a  large  practice  as 
a  Parliamentary  draftsman  both  in  pabiio  and  in 
private  legislation.  He  acted  as  asseesor  to  Lord 
Salisbnry  and  Lord  Cairns  in  the  London,  Chatham, 
and  Dover  Railway  Arbitration,  to  Lord  Cairns  in  the 
Albert  Life  Assurance  Company  Arbitration,  and  to 
Lord  Westbury  and  Lord  Romilly  successively  iu  the 
European  Assurance  Society  Arbitration.  On  Lord 
Romilly's  death.  Sir  F.  Reilly  was  appointed  arbitrator, 
subject  to  appeal,  in  the  European  Arbitration,  which 
he  brought  to  a  conclusion.  He  has  been  a  member  o( 
the  Statute  Law  Committee  from  its  first  appointment, 
and  has  been  much  employed  professionally  by  various 
Departments  of  Her  Majesty's  Government.  As  re- 
gards the  Foreign  and  Colonial  Offices,  besides  prepar- 
ing and  advising  under  many  important  Orders  in 
Oonnoil  regnlatiog  British  jurisdiction  in  the  Ottoman 
Dominions,  China  and  Japan,  and  other  countries,  he 
has  acted,  for  instance,  in  the  San  Juan  and  the 
Mosquito  Coast  Arbitrations,  in  the  affairs  of  Cyprus, 
of  the  Western  Pacific,  and  of  the  Suez  Canal  Campany, 
and  in  relation  to  the  International  Courts  in  Egypt. 


COUNTRY  LAWYERS. 


The  country  lawyer  of  good  standing  differs  as  much 
from  the  pettifogger  as  a  field-marshal  differs  from  a 
private  of  marines.  He  is  the  secret-holder  of  the  most 
important  families  in  the  county ;  his  advice  is  sought 
and  followed  by  grandees,  squires,  and  great  ladies,  and 
be  is  generally  a  wealthy  man  himself.  One  source  of 
his  influence  is  that  he  often  has  much  more  knowledge 
of  his  clients  than  they  have  of  themselves.  He  knows 
exactly  how  much  a  year  each  of  them  has,  which  is 
more,  in  many  cases,  than  they  know  themselves;  be 
knows  the  acreage  of  their  properties,  the  exact  con- 
ditions under  which  they  hold  them,  and  what  their 
lauds  would  probably  be  worth  if  thrown  upon  the 
market.  He  often  has  complete  charge  of  tbeir  affairs, 
and  remembers  precisely  in  what  manner  they  have 
disposed  of  their  properties  in  tbeir  wills — a  thing  that 
laymen  are  exceedingly  apt  to  forget.  He  has  only  to 
ring  for  his  clerk,  and  in  two  minutes  he  can  have  any 
of  their  deeds,  settlements,  wills,  or  estate  accounts 
placed  on  his  writing-desk  for  immediate  study ;  while 
the  chances  are  that  they  are  themselves  unaware  of  the 
very  existence  of  some  of  these  instruments,  and  know 
very  little  aboat  the  others.  Moreover,  when  he  looks  at 
a  poor  fellow  who  is  straggling  hard  to  keep  a  wife  and 
large  family  on  three  hundred  a  year,  he  may  know 
that  in  one  of  his  tin  boxes  there  is  a  will  which  will 
some  day  entitle  that  man,  if  he  lives,  to  two  hundred 
thousand  pounds ;  and  when  he  looks  at  another  who 
imagines  himself  to  be  the  sole  heir  to  an  immense 
property,  he  may  wonder  what  his  feelings  would  be  it 
he  were  aware  that  the  said  property  is  to  be  dividad 
equally  between  himself  and  his  nine  ooasins.  Then 
those  who  seek  the  advice  of  lawyers  are  obliged  to  be 
confidential,  and  lay  open  before  them  the  whole  state 
of  tbeir  affairs,  with  everything  that  bears  npoo  them 
either  directly  or  indirectly.  The  consequence  of  this 
is  that  a  shrewd  lawyer  has  many  opportunities  of 
acquiring  information.  What  one  client  tells  him  of 
his  own  affairs  has  often  an  indirect  bearing  upon  those 
of  others.  This,  of  course,  is  muob  more  the  case  in 
the  country — where  many  of  the. neighbours  are  either 
related  to  each  other  or  have  adjoining  properties, 
and  have  similar  or  conflicting  interests  in  the  same 
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matters — than  in  large  towns,  where  men  do  not  know 
tUe  names  of  tbe  people  who  live  next  door  to  them, 
and  where  lawyers  are  freqaeotly  in  ntter  ignorauoe  of 
tbe  family  oonoems  of  their  olieats.  Idle  people  pro- 
Tarbially  oonsider  tbemsel ves  tbe  bnsiest ;  and  a  oonntry 
^ntlemao,  when  ha  has  nothing  else  to  do,  always 
imanioes  that  he  has  orgent  basiuess  neoessitating  a 
visit  to  his  solicitor.  A  horse  is  therefore  pat  into  a 
dog-oart,  and  he  starts  off  with  an. air  of  great  im- 
portanoe  for  the  ooanty  town,  in  order  to  confer  with 
his  legal  adviser.  After  passing  through  one  or  two 
ante-rooms,  ooonpied  by  clerks  penned  np  in  things 
resembling  old-fashioned  family  pews  with  glass  oases 
at  the  top,  he  is  ushered  into  tbe  presence  of  tbe  great 
man.  An  open  tin  box  is  placed  beside  the  lawyer,  on 
wbiob  the  name  of  the  Cake  of  Cambria  is  printed  in 
large  capitals.  Maps  of  large  estates  are  bang  over 
ehairs  or  are  lying  on  the  ground ;  there  is  a  profusion 
of  parchments  on  the  table,  which  may  fairly  be 
assumed  to  be  tbe  title-deeds  of  immense  landed 
properties;  handles  of  letters,  donbtless  representing 
transactions  of  aatold  magnitude,  lie  abont  in  all  direc- 
tions; and  there  is  a  general  atmosphere  of  "  land  and 
capital"  abont  the  chamber  of  tbe  oracle.  Tbe  client 
has  scarcely  seated  himself  before  a  olerk  brings  in  a 
telegram,  which  the  solicitor  opens,  glances  at,  and 
tosses  carelessly  on  his  table,  as  if  he  were  in  the 
habit  of  receiving  telegraphic  commonications  every  five 
minntes.  We  are  fax  from  saying  that  tbe  matters 
whioh  bring  clients  to  lawyers  are  not  often  of  an 
important  character ;  bat  it  is  certain  that  tbe  amount 
of  absolnte  business  transacted  between  a  country 
gentleman  and  his  lawyer  at  a  single  consultation  is 
not  uncommonly  much  as  follows: — After  the  osaal 
greetings,  remarks  abont  the  weather,  unbuttoning  of 
gloves,  finding  places  for  hats,  and  taking  off  of  great- 
coats, the  client  asks  his  legal  adviser  whether  be  has 
yet  heard  from  Mr.  Brown.  The  lawyer  then  replies 
that  he  has  not  yet  heard  from  Mr.  Brown ;  that  he  has 
been  ezpeotiug  to  hear  from  him  every  day ;  that  he 
cannot  bislieve  any  great  length  of  time  can  elapse  before 
he  will  hear  from  him;  and  that,  if  he  sboald  not 
receive  any  oommnoioation  from  him  by  a  certain  date, 
he  will  oertainly  write  again  to  him.  Having  transacted 
this  most  argent  piece  of  business,  the  client  considers 
himself  fairly  entitled  to  a  little  gossip.  He  inqnims 
whether  this  is  trne,  and  whether  that  is  true,  whether 
there  are  any  grounds  for  such  and  such  a  rumour,  and 
whether  his  solicitor  has  heard  so  and  so.  The  lawyer 
tells  him  as  much  as  be  thinks  right,. and  gets  as  much 
information  out  of  bis  visitor  in  return  as  he  can. 
Borne  oonntry  gentlemen,  when  out  of  homour,  go,  or 
are  sent  by  tbeic  wives,  to  their  lawyers  to  be  put  into  a 
good  temper  again.  A  successful  lawyer  is  generally  a 
master  in  the  art  of  improving  people's  tempers.  His 
olients  may  eater  bis  sanctum  with  gloomy  faces,  bat 
will  often  come  out  smiling.  He  will  tell  them  of  a 
blunder  committed  by  their  bitterest  enemy ;  or  he  will 
inform  them  that  one  or  two  people  have  been  making 
inqniries  about  their  oolet  farms.  He  will  shake  his 
head  and  look  incredulous  about  the  supposed  unlimited 
wealth  of  the  neighbour  of  whom  they  are  jealous,  and 
he  will  hint  io  a  mysterioos  way  at  troubles  that  are  in 
■tore  for  that  provoking  family  which  always  appears 

SrosperouB  and  happy.  He  has  some  pleasant  little 
its  of  gossip  about  the  unpopularity  of  the  parson,  and 
the  "high  doings"  that  go  on  at  the  iron  chapel  of  ease 
in  the  early  mornings.  There  is  a  report,  he  says,  that 
.the  Jesuits  are  about  to  buy  one  of  tbe  largest  bouses  in 
tbe  neighbourhood,  and  he  has  heard  tb&t  there  has 
been  a  grand  quarrel  between  two  leading  members  of 
the  United  Methodists.  He  is  generally  very  strong 
upon  the  underhand  doings  of  ' '  those  rascally  dis- 
senters," who,  by  the  way,  have  an  unholy  habit  of 
employing  lawyers  of  their  own.  In  most  neighbonr- 
ho<MS  there  is  an  old  maiden  lady  of  eccentric  bahits,  a 
gentleman  of  strongly  prooouuced  reliipous  opinions,  a 
scapegrace  on  tbe  verge  of  ruin,  and  a  man  with  a 
bobby.  Of  each  of  these  the  lawyer  has  a  pleasant 
anecdote.    A  lawyer  often  acts  also  as  a  sort  of  coofessor 


and  director  to  his  clients.  One  will  confess  that  he 
has  lost  his  temper  and  insulted  an  acquaintance,  and 
will  want  help  in  propitiating  tbe  injured  person ; 
another  will  accuse  himself  of  having  lost  heavily  on 
the  turf,  and  will  want  to  know  bow  to  raise  money 
without  the  knowledge  of  his  parents;  this  man  will 
have  made  a  foolish  promise,  from  which  he  wishes  to 
recede,  and  that  man  will  have  written  a  libellous 
letter,  from  the  penalties  of  which  he  is  naturally 
anxious  to  screen  himself.  Many  clients  will  confess 
that  thny  have  been  extravagant,  and  will  seek  to  raiHO 
money  on  mortgage,  while  not  a  few  will  bave  exceeded 
their  allowances  and  will  require  a  temporary  loan. 
It  is  needless  to  say  that  lawyers'  visitors  are  not 
exclusively  of  the  male  sex.  Most  oonntry  solicitors 
bave  aged  female  clients  who  constantly  call  on  them. 
Tbe  primary  objects  of  their  visits  are  usually  to  make 
codicils  to  their  wills,  leaving  five  pounds  to  some  otber 
antediluvian,  or  to  inquire  whether  their  legal  advisers 
can  recommend  any  perfectly  safe  investment  that  will 
make  a  retnrn  of  15  per  cent. — a  rate  of  interest  which 
they  hear  is  obtained  by  a  relative  living  in  tbe  Republic 
of  Venezuela.  Tbe  secondary  object  of  their  coosnltation 
is  to  find  out  whether  that  odious  Miss  Higgiubottom 
is  really  going  to  be  married  to  Dr.  Ckiodenougb,  or 
whether  Ghostly  Manor  has  aotnally  been  let  to  an 
East-End  pawnbroker.  It  must  not  be  supposed  that 
the  time  of  a  lawyer  is  entirely  spent  in  agreeable 
conversation  ur  entertaining  gossip.  He  occupies  a 
position  of  great  responsibility,  and  his  life  is  one  of 
considerable  anxiety  and  not  a  little  drudgery.  He  has 
to  wade  through  long  wordy  deeds  and  documents, 
which  have  a  dangerously  soporific  tendency  while  they 
require  most  shrewd  and  oareful  attention.  One  dull, 
and  to  lay  eyes  meaningless,  sentence,  among  many 
dreary  pages  of  a  deed  or  settlement,  may  at  some 
time  or  other  lead  to  a  Chancery  suit,  if  it  escapes  his 
notice.  As  regards  the  profits  of  solicitors,  although 
still  very  large,  they  are  small  in  comparison  with  what 
tbey  were  when  the  principal  lines  of  railway  were 
being  projected  in  England.  Gossiping  clients  are  often 
surprised  at  tbe  length  of  their  lawyer's  bills ;  but,  if 
they  like  to  employ  a  professional  man  to  spend  his 
time  In  chattering  to  them,  it  seems  but  reasonable 
that  they  should  pay  for  it.  It  would  be  hard,  indeed, 
if  a  country  lawyer  shoad  not  earn  some  profits  when 
tbe  wide  nature  of  his  functions  is  taken  into  con- 
sideration ;  for  he  bos  sometimes  to  serve  in  each  of  the 
following  capacities — conveyancer,  law-stationer,  land- 
agent,  secretary,  book-keeper,  newsvendor,  political 
agent,  money-lender,  railway  agent,  banker,  and  elec- 
tioneering agent  Kor  must  it  be  forgotten  that  another 
cheerful  ooonpation  has  lately  been  discovered  for 
him — namely,  that  of  serving  long  terms  of  imprison- 
ment in  her  Majesty's  gaols,  when  he  has  been  executing 
what  had  hitherto  been  considered  tbe  recognised  duties 
of  a  canvassing  agent. — Saturday  Reviea. 


MAIiICIOUS  INJOBIBS  TO  PROFEBTT. 

Tbe  exact  effect  and  meaning  of  section  7  of  the 
Malicious  Injuries  to  Property  Act  (24  A  25  Vict.,  e.  97) 
has  just  formed  tbe  subject  of  an  important  judicial 
opinion  in  the  case  of  Reg.  v.  Hatritand  Athym,  which 
'  was  tried  before  Sir  Henry  Hawkins,  at  the  Old  Bailey, 
on  tbe  16th  nit.  The  indictment  against  tbe  prisoners 
contained  four  counts :  (a)  wilfully  and  maliciously 
setting  firs  to  a  dwelliug-house  with  intent  to  injare  ; 
(&)  wilfully  and  maliciously  setting  fire  to  a  dwelling- 
boase,  persons  being  therein ;  (e)  wilfully  and  maliciously 
setting  fire  to  a  picture  frame,  under  such  oircumstanoes 
that,  if  the  building  were  thereby  set  fire  to,  the  offence 
would  amount  to  felony ;  {d)  af^oinst  Atkyns  only  as  an 
aooessory  after  the  fact.  The  facts  were  of  the  simplest 
kind,  the  evidence  being  that  Harris  was  employed 
with  other  men  to  repair,  paint,  and  deoorate  a  dwelling- 
boase  at  108  Lancaster-gate,  the  property  of  Mr. 
Aloroft.  On  the  premises  was  a  very  valuable  painting, 
by  Sydney  Cooper,  B.A.,  styled  "Tbe  Monarch  of  tbe 
Meadows,"  whioh,  for  safety,  .had  been  placed  in  the 
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iMadoir,  covered  with  a  olotfa.  The  painting  wag  aeen 
«afe  on  the  evening  of  12th  Sept.,  the  workmen  being  all 
'Snpposed  to  leave  at  six  o'clock  ;  the  next  morning,  at 
liajf-past  six,  the  boadoir  was  fonnd  in  flames  so  far  aa 
the  flooir  was  concerned,  the  smoke  having  filled  the 
idrawing-room  and  done  damage  to  the  extent  of  nearly 
£1,500. 

The  piotare  had  heen  cat  from  the  frame,  and  the 
evidence  of  the  salvage  man  proved  oonclnsively  that 
three  distinct  fires  had  been  lighted  on  the  floor,  by  the 
aid  of  a  large  sheet  torn  into  pieces,  and  the  assistance 
of  linseed  oil  or  turps,  no  donbt  with  the  object  of 
destroying  the  frame  and  so  oonoealing  the  larceny  of 
the  piotnre.  Harris,  whilst  denying  the  charge  of 
setting  fire  to  the  dwellinghonse,  admitted  he  was 
oatside  and  received  the  piotare  from  the  hands  of 
aDoth«r  man  who  he  said  had  cat  the  piotnre  from  the 
frame,  and  snbseqaently  was  aiding  Atkyns  to  advertise 
and  try  and  obtain  the  reward,  when  he  was  taken  into 
onstody  on  another  charge.  The  evidence  farther 
showed  that  Harris  was  at  work  at  108  Lancaster-gate, 
all  day  on  the  12th,  and  was  snpposed  to  leave  abont  a 

Jinarter  to  six,  bat  that  there  was  abandant  opportanity, 
f  he  desired  to  avail  himself  of  it,  of  remaining  on  the 
premises ;  also  that  two  maid  servants  slept  In  the 
nonse,  and  that  the  front  door  was  not  finally  fastened 
until  nine  o'clock,  the  theory  of  the  proseontion  being 
that  Harris  remained  behind  after  the  other  workmen 
left,  oat  the  pictnre  from  the  frame,  then  kindled  three 
separate  fires  on  the  floor  with  the  view  of  destroying 
all  traces  of  the  larceny.  On  the  opening  statement  of 
oonnsel  the  learned  judge  said  he  should  have  stopped 
the  ease  bat  for  the  third  count,  and  upon  that 
intimated  -that  he  did  not  think  there  was  saffioient 
•▼ideaoe  to  eonvlot  in  point  of  law,  propoonding  the 
novel  doetrine  that,  in  order  to  convict  under  the  7th 
section,  it  is  necessary  for  the  prosecution  to  show 
affirmatively  that  the  incendiary  intended,  when  -setting 
fire  to  the  things  in  the  house,  to  set  fire  to  the  house 
itself.  All  we  can  say  Is  that,  if  that  be  the  proper 
reading  of  the  section,  it  must  necessarily  become  a 
dead  letter  for  practical  purposes.  The  learned  oonnsel 
tor  the  prosecution,  however,  declined  to  withdraw  the 
ease,  and  it  aooordingly  proceeded.  We  are  clearly  of 
opinion  that  there  was  strong  evidence  on  all  the  counts 
of  the  indictment.  Wilfully  to  set  fire  to  the  floor  of  a 
house  is  as  much  arson  as  burning  the  whole  house 
down.  If  the  intention  was  to  set  fire  to  the  frame, 
which  was  the  property  of  the  owner  of  the  honse,  is 
not  that  an  intent  to  injure  7  It  it  could  even  be  rightly 
held  that  this  is  not  so,  then  at  any  rate  thei«  must 
have  been  evidence  for  the  jury  on  the  second  oount, 
it  being  proved  that  persons  were  in  the  house,  and 
the  act  being  clearly  wilful  and  malioions,  fiom  the 
Hat  of  the  existenoe  of  three  distinct  fires,  it  being 
anneoessary  either  to  lay  or  prove  any  intent  under  the 
second  section  -of  the  Act.  Indeed,  under  seofc  8  of  24 
A  26  Vict.,  o.  97,  it  was  decided  in  Reg.  v.  Farrington 
(R.  A  R.  207)  thtit,  on  proof  of  a  wilful  and  malicious 
setting  fire  to  a  dwelling-house,  the  intent  to  defraud  or 
injure  will  be  presumed,  putsnant  to  the  general  rule  of 
law,  that  a  mati  mat  be  presumed  to  intend  the 
probable  oonsequanees  of  his  act.  Finally  the  case 
went  to  the  jury  against  Harris  only  on  the  third  count, 
and  in  reply  to  questions  from  the  judge  the  jury  fbnnd : 
(«>  That  Harris  set  fire  to  the  house ;  (b)  that  the 
probable  oonssquenoe  of  that  act  was.to  set  fire  to  the 
bouse ;  (e)  that  Harris  did  not  intend  to  set  fire  to  the 
house ;  {d)  that  he  was  not,  when  he  set  fire  to  the 
frame,  reokiess  whether  he  set  fire  to  the  bouse  or  not. 
The  learned  judge  was  understood  to  say  that  he  left 
the  last  question  to  the  jury  only  out  of  deference  to 
the  decision  in  Reg.  v.  OkOd  (L.  Kep.  1  0.  C.  R.  808), 
and  that  if  the  jury  found  he  Was  reckless  he  sbonid 
still  reserve  the  point  if  they  were  of  opinion  he  did  not 
Utend  to  bum  the  house. 

lu  the  case  we  have  quoted  .Mr.  Justice  BlaaUmni 
held  that  the  true  oonstrnotion  of  24  it  26  Vict.,  o.  07,  -a 
7,  was  not  sDch  as  to  make  it  felony  maliciously  to  set 
fire  to  goods  in  a  dwelUng-honse  per  w,  but  that  if  the 


dwelling-house  in  which  the  goods  were  had  caught  fire 
from  the  burning  goods  the  qnestion  whether  the 
offence  would  have  amounted  to  felony  depended  upon 
a  further  qaeslion— vis.,  whether  such  a  setting  fire  to 
the  dwelling-house  would  have  been  malioions  and  with 
intent  to  injure.  In  Harris's  ease  the  dwelling-house 
was  set  fire  to  and  the  floor  burnt  through,  the  act 
was  dearly  wilful  and  ttialioions,  and  persons  being  ia 
the  house  the  neoeasity  to  prove  any  intrait  was  done 
away  with.  In  Reg.  v.  Batitorn  (10  OoX,  80)  the  indiot- 
meut  was  also  under  the  7th  section,  and  the  evidence 
was  that  the  prisoner  wilfally  threw  a  lighted  matoh 
into  a  post-office  letter-box  affixed  to  a  dwelling-house 
with  intent  to  burn  the  letters.  Justice  Williams  said : 
"How  can  yon  support  this  indictment?  From  the 
evidence  it  appears  that  this  act  on  the  part  of  the 
prisoners  was  what  is  vulgarly  called  a  huk,  and  that 
there  was  no  intention  to  set  fire  to  the  house.  No 
donbt,  if  it  was  intended  that  the  fire  should  do  its 
worst,  they  would  be  guilty ;  but  if  they  only  set  fire  to 
the  letters,  and  it  was  contrary  to  their  intention  to 
bum  the  house,  if  the  house  had  been  burned  they 
would  not  have  been  gtiilty,  and  I  shall  so  leave  the 
case  to  the  jury."  This  ease  differs  from  that  of  Harris 
in  a  most  important  particular — viz.,  that  the  probable 
oonsequenoe  of  throwing  a  matoh  into  a  letter-box  is 
not  to  set  fire  to  the  honse,  whereas  to  light  three  flrsa 
with  sheeting  and  linseed  oil  neoessarily  is. 

We  cannot  pursue  the  subject  further  at  present 
except  to  add  that,  in  Reg.  v.  ScudHne  (12  Oox,  404),  il 
was  held  by  Baron  Pollock,  after  oonsulting  Mr. 
Justice  Archibald,  that  it  is  not  neoessary  in  a  count  ilk 
an  indictment  laid  under  sect.  7  to  allege  an  intent  te 
defraud,  but  that  it  is  stiffloient  to  follow  the  words  ef 
the  seetiott  without  substantively  setting  out  th« 
imrticalar  "  circumstanees "  relied  on  as  constitating 
the  offence. — Lato  Time$. 


CALLS  TO  THE  OUTER  BAB. 

Tbe  following  gentlemen  have  been  called  to  the 
Bar:— 

Patrick  Joseph  IfElroy,  only  son  of  James  M'Blroy, 
Esq.,  of  Mouteitfa-row,  Qlasgow,  merohant. 

Robert  John  Newell,  eldest  son  of  Robert  Ne^ll, 
late  of  1  Wilmonnt-avenne,  Kingstown,  in  the  County 
of  Dublin,  Esq.,  deoeased.  Sb.  Newell  obtained  ft 
Boholarsbip  in  Common  Law  at  the  Middle  Temple  iti 
Hilary  Term,  1888. 


THE  CONVEYANCING  AND  LAW  OF  PBOPERTT 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXOLUDED.-XIL 
(CDfiMMied  fivlH  page  ITS,  ante.) 
BncTLXxatii  or  Land  as  Passonijunr. 
IntrcduieteTf/. 
The  usual  and  proper  mode  of  dealing  with  TanS 
intended  for  division  among  the  children  of  a  marriage, 
is  to  convey  it  to  trustees  npon  trust  for  sale,  and  Vo 
declare  trusts  of  the  money  proceeding  from  tbe  sale. 
The  deolaratioQ  of  trust  should  be  by  separate  deed  of 
even  date.    We  shall  oonsider  tbe  latter  deed  first. 

JOedaratim  of  IViuts  ^f  ProeeiiU  of  Sale 
With  regard  to  this,  it  will  not  be  desirable  to  attem{M 
to  save  the  recital  of  the  conveyance  to  the  trustees  by 
deolariog  it  "  supplemental "  (seot  68),  as  the  oonvey- 
ance  would  usually  be  handed  to  the  purobaser  on  the 
complete  exercise  of  the  trust  for  sale.  We  shall  eon- 
aider  other  recitals  at  the  close  of  this  article,  as  they 
bear  upon  oovenants  for  title.  It  will  be  needless  for 
us  to  repeat  in  detail  what  we  have  said  as  to  the 
trusts  of  a  simHar  settlement  of  personal  property. 
The  deed  must  contain  the  trusts  of  the  proceeds  of 
the  sale,  and  of  rents  until  sale.  The  *■  maintenance  " 
and  *' aoeumnlation "  ofatnses  may  be  omitted.  Bee 
Article  9  of  this  series.  Law  Timee,  ffareh  11, 1882,  pages 
826,  829.    The  power  to  appoint  new  trastees  may  be 
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greatly  abbreviated,  U  being  only  necessary  to  state 
that  the  buBbaod  and  -wife  and  tbe  snrvivor  shall  have, 
daring  their  lifetime,  power  to  appoint  new  tmstees, 
and  to  eive  the  trastees  an  indemnity  for  lending  on 
leasehold  seoaritiee,  withoat  prodnstioD  of  lessor's  title, 
or  for  otherwise  lendiqgon  less  than  a  marketable  title. 
Bee  iMu  Tinut  (ubi  ti^l,  page  329.  It  it  is  desired  that 
trastees  shall  have  power  to  settle  qaestions  and  appor- 
tion fands  among  the  benefloianee,  a  power  mast  be 
inserted.  Bat  seot.  37  renders  any  power  to  compound 
Sebta  or  compromise  claims  with  stranger  to  the  settle- 
neat  needteos;  it  may,  however,  be  somatimss  desir- 
»bl«  to  Umit  the  operation  of  that  aeotion.  Bee  Lati 
Timtt,  March  18,  page  346.  01  coarse  theca  will  be  no 
Qovenaots  for  title. 

For  old  forms  of  deolaration  of  trust  of  this  deorip- 
iiOD,  see  David,  iii.  862,  874;  Cone.  David.  2ad  edit. 
SI9.  For  new  forms,  see  GoDO.  David.  12th  edit.  898 ; 
Prideaax,  11th  edit.  ii.  263. 

Oonvefcmee  upon  Tnutfor  Sale. 

In  this  deed  some  considerable  abbrsviationB  may  be 
made.  Tbe  "general  -words"  and  "  all  estate  olaase" 
tnay  be  omitted,  in  reliance  apon  sects.  -6,  68.  See 
Lorn  Timet,  Jan.  7, 1882,  page  167. 

Instead  of  inserting  a  lengthy  trast  for  sale,  it  will 
only  be  needful  to  state  that  a  trast  for  sale  is  vested  in 
the  trastees  or  trustee  for  the  time  being,  and  that  it  is 
to  lie  exeroisable  at  the  request  of  tbe  husband  and  wife, 
and  of  the  survivor,  and  after  the  death  of  the  survivor 
M  the  discretion  of  the  trusteea  Then  by  sect.  SB,  the 
trastees  can  sell  with  the  -usual  powers.  Tbe  trusts  of 
the  proceeds  of  the  sale,  and  of  rents  and  profits  until 
"■ale,  mast  be  declared  as  before,  by  reference  made  to 
ihe  settlement  of  even  data.  For  old  form  see  David. 
Iii.  868,  and  compare  Bythewood,  vii.  618.  For  short 
Hew  form,  see  Pndeaax,  11th  edit.  ii.  360 ;  Gone.  David. 
13th  edit.  893.  The  trustees'  receipt  clause  may  be 
'omitted  (sect.  86).  The  usual  power  of  leasing  until 
vale  mnst  inserted.  For  form,  see  David,  iii.  869 ; 
'Cono.  David:  892. 

A  few  words,  ^ving  the  hasband  and  wife,  and  the 
■nrvlvor,  during  their  lives,  the  power  to  appoint  new 
trustees  should  be  added.  Indemnity  to  trastees  for 
MoeptiDg  unmarketable  title  shoald  be  omitted.  See 
Lao  Tima,  'March  11,  page  829.  It  oirly  remains  to  be 
'eDosidaied  what  covenaots  for  title  should  be  added, 
"VaA  how -far  the  short  phrases  of  sect.  7  may  be  used  to 
imply  covenants.  We  shcdloondder  this  nndeiasepa- 
rate  heading 

Covenanttfor  TiOe. 

It  has  hitherto  been  the  habit  of  -many  practitioners 
to  insert  in  coDTeyaeoes  of  latfd  on  tMist  for  sale  made 
"tor  the  purpose  of  settling  the  proceeds,  the  -same 
covenants  as  the  vendor  woald  make  upon  a  sale.  Mr. 
Davidson  says :  '**  The  husband,  or  other  grantor  of  tbe 
-•state,  enters  into  thensBal  eovenants  for  title  as  upon 
«  sale,  both  because  a  settlement  for  valiiable  4iod- 
'■ideratiob,  as  a  marriage  eettlement,  is  on  the  footing 
■of  an  assaranoe  to  a  purofaaaer,  and  in  order  that  a 
"vendee  buying  from  tbe  trastees  nats  have  tbe  beoedt 
of  a  proper  chain  of  covenants  np  to  tbe  oenveyanoe  to 
them :"  (David,  iii.  69 ;  see  also  David,  i.  121.) 

So  in  the  precedents,  David,  iii.  860, 878;  Bytbe>wood, 
vii,  447, 498,  it  iHN  be  fonnd  that  the  intended  hasband 
'flntara  into  veader'e  eovenants.  Aad  tbe  intended  wife 
doee-tbe  same  on  settlement'ot  her  freehold  (B>tb«wood, 
▼it  604) ;  see  also  Pridesnx,  10th ■edit.  ii.  337, 863,  wfaeie, 
liowever,  it  is  not  stated  whether  the  settlor,  when  he 
takes  nnder  an  ancestor  or  testator,  sfaoald  oo«ensnt 
with  respect  to  them  as  a  -vendor  would,  or  wfaetfaarlie 
■bonld  only  eovenant  with  respeot  to  himself  and  tfaoas 
elaimiog  under  him. 

Mr.  JosbaaWiUiamB,in  his  work  on  Settlements,  page 
126,  also  stiites  it  to  be  the  nsoai  practioe  for  tlMeettlar 
to  enter  into  vender's  eovenants.  It  'sbonld  be  netioed 
thtt  these  oovenaDts  render  the  aovenMrtor  liable,  if  lie 
iss  Stained  tbe  property  by  inheritance  or  will,  for  the 
iBoambranoet  made  by  his  anoestor  or  testator.    Titis 


seems  to  us  very  andeaiiable.  We  are  nnable  to  sea 
the  foEoe  of  either  of  the  reasons  sti^d  by  Mr.  Davidson 
in  support  of  the  practice.  It  is  no  donbt  trae  thai 
marriage  is  a  "  valoable  consideration,"  bat  it  is  of  aa 
entirely  different  nature  from  a  peonaiary  onck  A 
settlecnent  partakes  of  the  natnre  of  a  bonnty  as  weH 
as  of  a  bargain.  And  it  is  of  no  advantage  to  the  settlor 
or  his  trustees  to  give  a  purchaser  from  tbe  trustees  the 
settlor's  oo^enanta  It  is  of  course  an  advantage  to  the 
purchaser,  but  he  cannot  object  to  the  title  on  the 
ground  that  there  are  not  proper  covenants  in  tbe  oon- 
veyanoe  to  the  trastees :  (Bug.  V.  &  F.  14th  edit.  674.) 

Moreover  it  would  probably  be  held  that,  in  a  convey- 
ance for  the  purposes  of  a  settlement,  a  covenant  f^ 
further  assaranoe  was  now  a  "  proper"  one.  For  the 
statutory  covenant  suggested  by  sect.  7  for  "  a  oonveyo 
ance  byway  of  settlement,''  is  only  a  limited  one  for 
farther  assaranoe ;  and  this  is  the  only  covenant  im> 
plied  in  the  form  given  in  Bobednle  IV.  of  the  Aet. 
And  tiiiis  covenant  is  declared  "proper"  by  sect  66, 
and  as  the  common  form  covenant  is  rather  wider  than 
the  statutory  one,  it  would  seem  objection  could  not  be 
raised  to  the  former  as  being  insufficient. 

Messrs.  Wolstenholmeand  Tarner  strongly  deprecate 
the  practice  of  making  a  settlor  enter  into  vendor's 
covenants,  and  advise  that,  if  he  enters  into  any 
covenants  at  all,  be  should  not  do  more  than  convey 
"  aa  settlor,"  and  thus  imply  tbe  limited  statatory  one. 
No  doubt  tbe  form  in  Bobednle  IV.  is  of  a  direct  settle, 
ment  of  land,  and  not  of  a  trust  for  sale  of  land  for  tiis 
purposes  of  a  settlement.  But  we  sabmit  that  the 
principle  is  tbe  same,  whether  land  is  conveyed  to 
trastees  for  sale,  and  the  proceeds  are  to  be  settled,  ot 
a  settlement  is  made  with  a  power  of  sale.  See  deflni* 
tien  of  settlement  in  40  &  41  Vict.  o.  18,  s.  2,  and  com- 
ment on  similar  definition  in  the  19  &  20  Vict.  c.  130b 
s.  1,  by  Davidson,  iii.  2 ;  see  also  Laing't  TnM*  (14  L.  T, 
Bep.  N.  B.  67 ;  Ii.  Bep.  1  £q.  416),  and  other  cases 
cited  in  Beton,  1477,  and  Alphabetical  Practioe,  779. 
Similarly,  Mr.  Prideaax  now  only  makes  the  settloi: 
iMuvey  "  as  settlor,"  which  is  a  oonsiderable  modifl- 
eation  of  his  former  praotioe. 

It  wiU  be  well  to  compare  Mr.  Davidson's  opinion 
with  the  testimony  of  Lord  St.  Leonards.  In  ilotteg- 
penny  v.  Moneypenny  (9  H.  L.  C.  114,  133)  his  lordship 
said :  "  When  a  man  marries  and  puts  his  estate  in 
settlement  be  is  never  made  to  do  more  than  covsnant 
agaiust  his  e^vn  acta  and  the  acts  of  those  olaimio|j 
under  him.  If  his  title  should  prove  infirm  it  is  a 
family  misfortune;  but  it  be  had  warranted  the  tiUe 
absolotely  be  woald  be  called  upon  to  pay  the  value  dt 
his  estates  at  the  very  'moment  that  the  means  of  pay- 
ment, tbe  estates  themselves,  -were  'taken  from  him'. 
Tbe  praotioe  thus  to  limit  liability  would,  of  coarse, 
apply  still  more  forcibly  in  tbe  case  of  a  relative. of  tbd 
husbiind's  bringing  bis  estate  into  settlement." 

Tbe  decision  of  the  ma'jority  of  -the  court  was  tbatf 
upon  the  oonstrnotion  of  tbe  partionlardeed,  the  settled 
was  personally  liable,  on  it  appearingthat  be  bad  not  a 
good  title ;  bat  Lord  St.  Leonards  dissented.  Bis  lord- 
ship's opinion  as  to  tbe  practioe  -of  conveyaqorrs  was 
cited,  with  approval,  in  Thcmpton  v.  Thompton  (6  Ir.  B. 
Eq.  113, 118).  It  will  be  noticed  that  Lord  St.  Leonard^ 
reasons  apply  to  a  claim  under  an  anoestor  or  testator", 
as  well  as  to  a  claim  by  a  oomplte  stranger. 

We  consider,  therefere,  that  it  ia  unwise  to  insert 
vendor's  covenants;  and,  of  oonrse,  equally  so  to  make 
the  settlor  convey  "as  banefieial  owner,"  and  by'that 
means  to  im^y  vendor's  oovenaots :  seot.  7  (A). 

If,  howevo:,  in  aay  instance  vendor's  ewvenraats  •(• 
desired,  in  meet  oases  it.wiU  be  cafe  to  imply  tliem  by 
con ve^ng  "  as  beneficial  owner."  See  Imu  Tinui,  Jan.  7., 
p.  167.  This  plan  is  .adapted  in  tbe  precedent  of  oon- 
■veyance  in  trast  for  sale  tor  the  purposes  of  a  marriage 
setiksmeot  in  Oosche  David.  ISth  edit.  891. 

We  prefer  tbe  ordinary  express  oovenant  for  further 
•ssaranee  to- the  .mors  Ihnitsd  one  implied  by  tbe  nae 
of  the  -words  "as  settlor."  As  ws  CKplsiiied  in  our 
-article  last  week,  we  can  see  no  asfficient  reason  why 
the  oovessnt  siunild  be  limited  to  persons  deriving  litis 
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under  faim  tuiueguent  to  the  eonvtyance.  Moreover,  as 
wot  7  (E)  Qsea  the  phrase  "Conreyance  b;  way  of 
■ettlHineuti,''  a  doabt  may  be  raised  whether  it  iooladea 
a  oonveyanoe  on  tmst  for  sale  for  the  parpoaes  of  a 
■ettlement.  Bat  see  above.  It  seems  deairable  that  oar 
readers  should  see  the  effect  of  the  ordinary  ooTenaDt. 

^jliet  of  Coilenant  for  further  Auuranee. 
A  oovenant  for  farther  assaranoe  will  be  broken  by  a 
refusal  to  convey  any  interest  acquired  in  the  estate, 
even  by  purohase  for  valuable  oonsideratiou ;  or  to 
remove  a  judi^ent  or  other  inonmbranoe ;  or  to  exeonte 
a  dnplioate  of  the  oonveyance  if  the  oriKinal  has  been 
burnt;  or  {*emblt)  handed  over  to  a  sub-parohaaer  of 
part  of  the  estate ;  but,-  In  such  oases,  either  the  ooa- 
yeyanoe  should  bear  an  indorsement  ezpressinf;  that  it 
is  a  dapUcate,  or  it  should,  upon  the  face  of  it,  purport 
to  be  merely  a  deed  of  oooflrmation  :  (Dart.  Y.  A  F.  Sth 
ed.  788 ;  see  also  Kmg  v.  Jones,  6  Taunt.  427 ;  Piatt  on 
Covenaotn,  340.)  The  covenantor  is  only  bound  to 
convey  any  interest  he  has  obtained  by  fair  and  honeRt 
means :  {B^h  v.  Cnalock,  L.  Bep.  10  Cb.  App.  SI ;  31 
L.  T.  Rep.  N.  B.  660.) 

Liabilitfi  of  Trwtett  for  tut  proceeding  on  Gnenante. 

Among  the  objections  urj^  by  Messrs.  Wolstenholme 
and  Turner  against  the  insertion  of  any  covenants  for 
title  in  a  marriage  settlement,  beyond  the  limited  one 
(or  further  assurance  implied  by  the  words  "  as  settlor," 
is  the  liability  incurred  by  trustees  for  not  eoforoiog 
covenants.  This,  no  doabt,  might  prove  a  great  bard- 
ship.  It  is  dear  that  trustees  may  be  so  liable : 
Mfaenamara  v.  Maenamara,  1  Ir.  Bep.  £q.  9.)  Compare 
Beton,  406;  Lewin,  789;  and  Totidi  v.  Cloud*  (L.  Kep. 
18  Bq.  634).  This  ean  be  avoided  by  the  insertion  of  a 
clause  to  the  effect  that  they  shall  not  be  liable  for 
neglecting  to  enforce  the  covenant.  A  form  can  be 
easily  framed  by  adapting  the  clause  which  exonerates 
trustees  from  seeing  to  the  settlement  of  after-acquired 
property:  (Wolst.  and  T.  141;  David,  iii.  734;  Cone, 
mvid.  12th  edit.  837.)  But  mnch  the  simplest  way  is 
to  insert  only  the  ordinary  covenant  for  farther  assur- 
ance, or,  if  thought  satisfactory,  the  words  "  as  settlor," 
and  then  there  will  be  no  need  for  this  additional 
oaution. 

Seeilali  of  SeiHn  and  Agreement  to  lettle. 

In  immediate  connexion  with  oovenants  for  title,  there 
ariaes  the  question  whether  such  recitals  should  be 
inserted,  as  in  several  cases  an  attempt  has  been  made 
to  treat  them  as  amounting  to  a  covenant,  or  at  least  to 
»  representation  #hioh  the  settlor  was  personally  bonnd 
to  make  good.  In  Monegpenny  v.  Moneypmny  (9  E.  of  L. 
CSbs.  IIS),  great  stress  was  laid  on  suoh  recitals,  and  the 
personal  estate  of  the'  settlor  was,  on  the  constmotion 
of  the  whole  deed,  held  liable  A  like  attempt  was 
made  nnsacoeBsfnlly  in  two  Irish  cases — viz.,  Thompnn 
.▼.  Tftonptoa  <6  Ir.  R.  Eq.  113)  and  .Sumown  v.  Burrotoes 
(Ibid.  868).    See  also  Heath  v,  Crealoek  {nit  lup.). 

On  the  other  band,  the  case  of  Bolton  v.  London  School 
Board  (88  L.  T.  Bep.  N.  S.  277 ;  L.  Bep.  7  Cb.  Div.  766) 
shows  the  advantage  to  the  title  i^orded  by  a  recital  of 
seisin.  This  case  hiss  been  mooh  doubted,  and  oertainly 
a  settlor  shonld  not  mn  any  risk  for  the  sake  of  possibly 
saving  some  trouble  on  a  sale.  We  think,  therefore, 
that  either  recitals  should  be  omitted,  or  if  they  are 
necessary  that  they  should  be  very  carefully  worded. 
■   Smnmary. 

In  marriage  settlement  of  land  as  permnalty  insert 
common  form  oovenant  for  further  assurance.  Where 
brevity  is  the  great  object,  omit  that  covenant  and  let 
the  settlor  convey  "  as  settlor."  Avoid  recitals  of  title 
and  of  agreement  to  settle. 

(TtteeoiMmtd.) 

Tbadiho  Biohts  m  Namib.— The  tribunal  of  Com 
merce  of  the  Seine,  in  the  case  of  La  Banque  Populaire 
V.  La  Banque  Poptdaire  d'Bteompt*,  has  granted  an 
injunction  against  the  defendant  using  the  words 
■*  Banque  Populaire  "  in  its  title,  on  the  ground  that  "  a 
business  name  is  the  property  of  whoever  first  uses  it." 


NOTES   OF   CASES. 


LAND  COMiaSSION. 

(Before  O'Eaom,  7.,  Lirroir,  Q.C.,  and  3,  E. 

Ybbrom,  Esq.) 

BOMAB  «.  WiLSOV. 

April  18, 1883.— Zoiui  £aw  Act,  188i—Dettrmmation  of 
fair  reMl — Tenant,  wko  mtitled  to  proceed  for — Award  of 
ce/mpematwn  on  jmtting  Mdimg — Fucing  fair  rtnt,  %thelktr 
aneiUarn  to  laU. 

Case  stated  by  Sub-Commission  No.  6,  from  theit 
Donegal  sittings,  for  the  opinion  of  the  Court. 

It  appeared  that  previous  to  May  1st,  1881,  the  land- 
lord served  a  notice  to  quit,  determining  the  tananoy  on 
November  let,  1881.  At  the  June  Land  Sessions  in 
1881  the  tenant  was  awarded  £290  under  the  Act  of  1870. 
This  sum  had  not  been  paid  or  lodged  in  court.  On 
November  3rd,  1881,  notice  to  fix  a  fair  rent  was  served. 
In  January,  1882,  at  the  Quarter  Sessions  a  oivil  bill 
ejectment  was  broaght  by  the  landlord  on  the  notice  to 
quit.  The  chairman  adjourned  the  hearing  of  this 
ejectment,  the  tenant's  solicitor  undertaking  that  th^ 
application  to  fix  a  fair  rent  should  be  heard  before  the 
April  Sessions.  At  the  bearing  before  the  Sub-Com- 
missioners, Mr.  Gallagher,  tor  the  tenant,  submitted 
that  he  was  entitled  to  have  a  fair  rent  fixed,  but  re- 
fused to  serve  a  notice  to  sell.  Mr.  Wilson  (tor  the 
landlord)  sabmitted  that  the  tenant  could  not  have  a 
fair  rent  fixed  as  he  had  been  allowed  the  value  of  his 
tenancy ;  and,  if  this  was  ruled  against  the  landlord, 
the  tenant  could  only  apply  to  have  a  fair  rent  fixed  foe 
the  purpose  of  sale.  The  Sab-Commissioners  decided 
that  the  tenant  was  not  barred  by  bis  application, 
nnder  the  Act  of  1870,  from  having  his  fair  rent  fixed, 
inasmuch  as  although  the  amount  bad  been  awarded 
it  had  not  yet  been  paid  or  lodged  in  court.  They,  also, 
decided  that  the  tenant  could  only  get  a  rent  fixed  for 
bis  holding  for  the  purpose  of  sale  ;  but  Mr.  Gallagher 
refusing  to  sell,  the  case  was  dismissed,  and  as  the 
tenant  would  tie  ejected  at  the  next  sessions  the  Sub- 
Commissioners  sgreed  to  submit  for  the  opinion  of  the 
Court  the  question — Is  the  appliotuit,  having  regard  to 
the  facts,  entitled  to  have  a  fair  rent  flx^  without 
serving  notice  of  sale  1 

Drummond,  tor  the  tenant. 
JBoUnei,  Q.C.,  for  the  landlord. 

O'Haoah,  J.,  in  delivering  judgment,  said — Upon  the 
bearing  of  this  case  two  questions  were  srgued  on  behalf 
of  the  landlord,  being  the  same  two  questions  which  were 
srgued  below.  The  first  was  that.  Having  regard  to  the 
fa^  that  the  tenant  had  obtained  an  award  of  £290 
from  the  chairman  as  compensation  npon  quitting  his 
holding  be  was  not  in  a  position  to  be  oonsidsied  a 
tenant  entitled  to  have  a  fair  rent  fixed  under  the  Act 
of  1881.  The  seoond  point  was  that,  even  supposing 
that  in  any  case  he  conld  be  entitled  to  have  such  fair 
rent  fixed,  he  was  not  entitled  to  do  so  save  as  ancillary 
to  a  sale  of  premises.  Having  considered  the  sections 
of  the  Aot  bearing  on  the  questions,  his  lordship  said  a 
plaintiff  proceeding  to  obtain  oompensation  nnder  |he 
Aot  <rf  1870,  and  having  aotnally  obtained  a  daoision  of 
the  ohairman,  oould  not  in  the  opinion  of  the  Court 
gome  in  as  a  tenant  to  have  a  fair  rent  fixed.  As  soon 
as  an  adjudioation  was  made  by  the  County  Court 
Jadg|e  mutual  rights  sprang  up,  the  tenant  was  entitled 
to  bis  money,  and  the  landlord  entitled  to  bis  land 
npon  paying  the  money.  The  right  of  the  landlord  on 
one  side  was  as  strong  as  that  of  the  tenant  on  the 
other.  The  Golirt  could  not  hold  that  a  simple  delay 
from  last  June  in  lodging  the  compensation  was  suph  as 
to  sweep  away  the  rights  of  the  landlord,  and  that 
being  so,  it  was  unnecessair  to  consider  the  second 
point.  The  Court  was  therefore  of  opinion  on  the  first 
point  that  the  dismiss  below  was  right. 
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COUNTY  COURT,  I 

(Before  W.  F.  Dablst,  Q:0.) 

BzBH>  r.  Btshi. 

April  18, 1883.— Zand  Lax  Act,  1881— Valuer,  tjuplot/td 
tmder  Cowtty  Omai—lhepmttt. 

Holding,  Bitaate  at  Arklow,  containing  11  statnte 
koree ;  present  rent,  £7  IOh. 

The  JcDoa  said  this  oaae  came  before  him  at  last  Land 
Beasions  on  the  2l8t  Jannary,  and  it  was  then  agreed 
by  both  parties  to  leave  the  rent  to  be  fixed  npon  the 
valnalion  of  Mr.  Bridgman,  a  professional  vainer.  Mr. 
Bridgman  had  gone  over  the  land,  and  he  gave,  in  the 
report  which  he  had  submitted,  a  very  minute  valuation 
of  each  field.  He  aasessed  the  whole  yearly  value  at 
£6  4s.  8d. ;  bnt  as  at  present  the  tenant  pays  neither 
poor  rate  nor  oonnty  cess,  he  thought  a  snm  of  abont 
Us.  sbeold  be  added  to  this  amonnt,  as  the  tenant's 
proportion  of  those  ohaiges,  making  the  whole  rent 
£t  198.  Sd. 

\Mr.  Bwlatt,  on  behalf  of  the  landlord,  said  the 
amoant  of  poor  rate  and  oonnty  cess,  which  the  tenant 
onght  to  pay,  was  really  £1  lis.  6d.,  and  he  thonght 
that  sam  onght  to  be  allowed.] 

The  Jddob. — I  shall  abide  by  Mr.  Bridgman's  vain- 
ation,  aa  it  was  agreed  shonld  be  done,  and  shall  fix  the 
Mnt  at  £7.  And  now  there  comes  a  qnestion  what  we 
are  to  do  with  regard  to  Mr.  Bridgman's -ezpeDses. 
This  is  the  first  time  I  have  called  the  services  of  a 
Talnator  into  qnestion  nnder  this  Act,  and  I  have  a  few 
observations  to  make,  which  I  shonld  wish  to  have  re- 
ported. When  I  was  here  last  January,  in  addressing 
the  Qrand  Jury,  I  spoke  of  the  great  difficulty  thrown 
upon  County  Coart  Judges  with  reference  to  the  pay- 
ment of  valnators  employed  by  their  order,  for  which  no 
provision  is  made  in  the  Act.  I  stated  that  I  had  ap- 
plied to  the  Oovemment  on  the  subject,  but  up  to  that 
time  had  received  no  reply.  Since  I  left  this  oofinty  I 
have  received  a  reply  from  the  (}overnment.  That  reply 
was  this — that  no  provision  bad  been  made  or  oonld  b« 
made  for  the  payment  of  valuators  appointed  by 
Connty  Coart  Judges  out  of  the  pnblio  funds,  but  that 
if  I  were  to  apply  to  the  Commission  in  Merrion- street 
lirobably  they  ooold  give  me  a  valuator,  and  if  so  his 
expenses  woald  be  payable  from  the  pnblio  foods.  Li 
oonseqaenoe  of  this  I  went  to  the  office  of  the  CommiS' 
■ion  in  Merrion-atreet,  and  had  an  interview  with  the 
Beoretary  to  the  Commission,  to  whom  I  pointed  ont 
all  these  facts.  He  told  me  that  in  certain  cases 
Talneia  were  given  to  certain  Connty  Court  Judges, 
and   that   their   expenses   wonld   be   paid  from    the 

Snblio  fnnds.  I  said  that  I  was  a  Connty  Oonrt 
k>art  Judge  of  foar  oonnties,  and  that  I  wanted  to 
know  if  they  oonld  give  me  a  vainer  whose  expenses 
wonld  be  paid.  He  said  they  oottld  not — that  they  had 
BO  vainer  whose  serviues  ooirid  be  appropriated  to  these 
oonnties.  I  said  this  was  a  very  hara  case,  that  lately 
a  large  nnmber  of  oases — more  than  70  in  the  distriot 
of  Gorey  alone— had  been  removed  from  my  eonrt  into 
4hoae  of  the  Sob-Commissioners— -the  reason  as  far  as 
I  oonld  disoover  being  that  the  expenses  of  the  vainer 
whom  I  had  stated  my  intention  to  employ  wonld  fall 
upon  the  parties  to  the  case,  and  that  looking  at  this 
and  the  fact  that  the  same  judicial  powers  are  vested 
In  the  County  Court  Jndges,  as  in  the  8ob-Commis- 
trioners  in  land  matters,  I  thonght  some  provision 
•honld  be  made  for  the  payment  of  a  valuer  whom  they 
might  deem  it  necessary  to  appoint.  He  said  they  had 
no  power,  bnt  of  oonrse  I  was  at  liberty  to  write  to  the 
Treasury  on  the  matter.  Not  being  satisfied  with  this 
answer,  I  have  since  applied  to  the  Commissioiiers  and 
have  received  from  them  a  similar  reply.  Now  I  oon- 
•ider — and  I  say  it  openly  and  pnblioly— that  it  is  a 
very  great  hardship  npon  me,  as  a  Connty  Conrt  Jodge, 
that  if  I  shonld  consider  it  right  to  appoint  a  vainer  I 
tboald  have  no  means  of  providing  for  the  payment  of 
hi*  expenses,  except  \^  patting  them  npon  the  parties 
in  conrt.  The  Land  Commissioners  frequently  appoint 
valnators,  and  the  expenses  of  these  v^nators  do  not 


fall  apon  the  parties  to  the  ease.  And  in  certain  oases 
they  have  given  valuers  to  the  County  Court  Judges. 
Now  I  have  no  means  of  paying  this  vainer,  except  by 
throwing  his  axpeoses  upon  the  parties  to  the  suit,  and 
in  this  case  I  must  direct  that  the  landlord  and  tenant 
each  pay  an  equal  share  of  the  amount.  Mr.  Bridg- 
man's expenses  amonnt  to  £8  17a  lOd.,  so  that  each 
^arty  will  pay  £1  19a 


DoTLs  am  othxbs  «.  Boiiuro. 
April  18, 1888.— Zan<f  Lav  iet,  1881,  :  68  (t)— Town 
park,  vhat  eotuiituta — Z'own — Balding  partly  ymi  for 
agrieuUural  purpoia. 
Applications  for  determination  of  jadicial  tenta 
'The  JuDOB  said  these '  cases,  in  which  the  toWn- 
parks  qnestion  was  involved,  came  before  him  in  Jan. 
last,  one  of  them  (Doyle's)  being  then  fnlly  aiigued  by 
Mr.  J.  E.  Toomey,  for  the  tenant,  and  Mr.  Johnson, 
with  counsel,  for  the  landlord.  The  four  cases  are  all 
nnder  similar  oircumstances,  forming  part  of  an  estate, 
known  as  the  Abbeylands,  situated  within  a  mile  at 
the  town  of  Arklow.  They  had  been  in  the  ocoapa- 
tion  of  tenants  who  did  not  appear  to  have  any  re- 
sidence at  all  npon  them.  The  question  was  whether 
these  lands  were  town-parks.  The  Aot  of  Parliament 
gives  a  description  of  what  is  required  to  oonstituto 
a  town-park.  And  he  had  oome  to  the  oonclnsion 
that  these  lands  come  within  that  description.  They 
are  in  the  vicinity  of  the  town,  they  are  occupied  by 
tenants  living  in  the  towuj  and  they  bear  an  Increaned 
value  as  aeoommodation  land.  The  valuer  in  Doyle's 
case  stated  that  the  present  rent  of  £38  was  a  very 
high  one,  even  for  town-parks^  and  plaoed  the  valne  at 
£14.  As  to  Arklow  being  a  town  within  the  meaning  of 
the  Aet,  he  (the  Judge)  found,  on  examination,  that 
there  were  over  6,000  persons  living  within  it,  and  that 
it  was  governed  under  the  Towns  Improvement  Aot, 
The  fact  that  the  lands  were  partly  used  for  the 
purposes  of  agriculture  did  not  matter,  and  bis  decision 
wonld  be  that  the  lands  were  town-parks,  and  the 
applications  would,  therefore,  be  dismissed. 

BnBVs  V.  Tax  Jobticxb  or  EmriBxxBBT. 

April  17.  1888.— iluaub  mtneued  by  eanttahU—AMoitUml 
party  rtfutmg  topniecut^SumMoiu  by  eontlabU  in  kit  oim 
mne— £4  *  tS  Vie.,  c.  100— XS  *  S6  Tte,,  c  60. 

The  Jcnaa,  addressing  Mr.  Major,  said  there  was  aa 
appeal  before  him  at  the  last  Quarter  Sessions  in  whinb 
a  point,  involving  the  right  of  police  oonstebles  to 
prosecute  for  assault  nnder  certain  oironmstanoea,  was 
argned  before  him  by  Mr.  Major  and  Mr.  O.  Parrin. 
He  did  not  decide  the  oase  upon  the  point  argued,  but 
on  another— the  absence  of  the  assaulted  party  in  the 
hearing  in  the  oonrt  bdow,  which  he  held  to  be  fatal  to 
the  proseootion.  Since  then,  however,  he  had  carefnlly 
looked  into  the  Act  and  he  had  come  to  the  oooolnsion 
that  where  a  polioe  constable  witnesses  an  assanlt,  and 
the  assanlted  party  refuses  in  his  presence  to  prosecnto, 
the  constable  is  perfectly  jnstifled  is  issuing  a  summons 
against  the  assanlter  in  his  own  name,  without  first 
coming  before  the  magistraMs  at  petty  sessions  to  show 
that  the  parson  assaulted  refosed  to  proceed,  and  to 
obtain  their  authority  for  the  aotion.  The  position 
taken  by  Mr.  Major  with  retersnoe  to  the  amending 
power  of  the  statute  36  A  96  Tio.,  e.  60,  npon  84  A  86 
Via,  0.  100,  s.  48  (the  Act  relied  npon  by  Mr.  Perrin) 
was,  therefore^  in  his  opinion  correct,  but  as  the  case 
was  not  decided  upon  that  point  of  coarse  the  decision 
would  not  be  affected. 


BoVrntay't  Ointment  and  PUU.—  Erer  Ciedil.  The  affltctcd  b]  UlotM 
•hould  look  their  dlwuea  fully  In  the  (ace.  md  st  once  M«k  a  ramadj 
for  tfaem.  A  itaort  tear  B  win  «onvlnaa  the  moat  aoeptical  that  thaaa 
noble  medleamenu  hare  afloreM  eaaa,  ooanlort,  and  oftentlmea  oom- 
plete  rooorery.  to  0»  mo«t  tortured  auSsran.  The  ointroent  will  cure 
all  deKriptioni  of  aorea,  wounda,  bad  legs,  ipnliu,  eruptloiu,  eiTaipelaa, 
rfaeumatiam,  gout,  and  akin  affeettona.  The  Pilli  narer  fall  in  oorreet- 
ing  and  atrengttaenlng  the  itoiaach,  and  In  reatoring  a  deranged  liter 
to  a  wholeaome  oondition,  la  rouriag  terpld  kMaeja  to  Inoreaae  their 
aecreiion.  and  In  re-eatabliahing  the  natural  beallhj  aotivitv  of  the 
bowela.  HoUoway'i  are  th»  reincdiee  lor.  eomplalnta  of  aU  claaMa  of 
aoeiely. 
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BENEFIT  BUIIiDnia  SOCIETIES  AND  BANKS. 
It  is  olear  law  that  benefit  bnildinK  Booietiag,  estab- 
lietaed  nsder  the  Aot  6  &7  Will.  4,  o.  83,  have  no  power 
to  borrew  money  tiolegg  it  has  been  oonierrad  upon 
them  by  their  certified  rales.  The  booln  oontaia 
nomenniB  deoMieBs  t«  that  effeot,  the  last  of  wliioh 
(Ohapleo  v.  The  Bruruwidc  BuUding  Society)  is  reported  6 
Q.  B.  Div.  711 ;  44  L.  T.  Sep.  N.  B.  449.  Id  a  case 
reoently  arKoed  before  the  Cbaneellor  in  the  Cfaanoery 
Oonrt  dt  liaocaehire,  an  tDKeoioaB  attempt  was  made  to 
erode  ttiiarale.  A  beaefitbaildiBg'Soeiety  had  deposited 
all  their  deeds  and  writinijs  with  their  bankers  for  safe 
cnstody.  The  society  had  do  powers  of  borrowiofi,  bat, 
beeomiDf;  indebted  to  the  bank  in  oonsiderable  sams  on 
•n  overdrawn  aooonut,  a  memorandam  was  signed  by 
tbe  aolicitor  and  seosetary  of  the  society  and  hauded  to 
the  bank.  The  doaament  stated  "  that  the  deeds  and 
ivritiDKs  ennmerated  in  the  mortgage  book,  and  which 
■re  from  time  to  time  deposited  in  the  bank,  are  so 
Beposiied,  not  only  for  safe  coatody,  bnt  also  as  a  lien  to 
■ecote  the  snm  or  sums  ot  money  which  may  from  time 
to-time  be  dne  from  the  society  to  the  bank  on  balance 
•I  busking  aoooant."  It  was  sobseqaently  Agreed  that 
tbeovertdraftwaaoot  to  ez.eeed  £36,000.  On  tbe  society 
mfcaeqaeotly  going  into  Uqaidation,  Uie  bank  ref  osed  to 
deliver  np  the  deeds  to  the  trustees,  nnlees  they  were 
paid  the  balance  dne  to  them,  on  two  groands :  (1)  That 
their  transactions  with  the  Booisty  did  not  amount  to  a 
loan;  (3)  that  as  bamkers  they  bad  a  lien  npop  the 
dasda  for  the  balance  ot  their  aoooonk  For  the 
pnrpoaes  of  itha  Benefit  Building  Societies  Act,  the 
traasaotion  between  tbe  society  and  the  bank  dearly 
nnooDted  to  a  loan  by  the  latter  to  the  tormer,  and  was 
(berefors  ultra  vkrei  and  void,  and  the  bank  ooold  not 
maintain  their  claim  to  retain  the  deeds.  The  stringent 
mla  of  law  forbidding  bnilding  societies  to  borrow 
anless  aatiiorised  by  their  rales  wonld  at  ones  be 
evaded  if  it  was  held  not  to  apply  to  banks,  who  conld 
tfaerafoie  .allow  an  overdraft  to  any  amount  without 
fear  of  coming  within  tbe  rale.  It  is  in  oonseqaenoe  of 
the  existence  of  the  rule  ei  law  that  banks  must  not 
treat  bnilding  societies  on  the  same  footing  as  other 
esstomars  who  ai«  fettered  by  no  snob  rule.  What  in 
tbe  one  case  is  dearly  only  an  overdraft  is  as  eqnaUy 
dearly  a  loan  in  the  other.  The  second  oontejition, 
however,  advanced  by  the  bank,  namely,  that  they  were 
entitled  to  retain  the  deeds  nntil  payment  by  virtue  of 
their  lien  raises  a  more  diffionlt  qnestion,  in  consequence 
«l  tbe  decision  in  WOion'i  cate  (L.  Bep.  13  Eq.  621).  If 
H  wen  not  for  that  case  the  rule  of  law  applicable  to 
.the  fact  is  as  equally  dear  against  the  second  oontention 
jof  the  bank  as  it  is  against  the  first.  As  stated  by 
Jjord  Justice  Baggallay  in  Chapleo  v.  The  Brutmnck 
SuUding  Sodetn.ihomleiB  this:  ''Everyone  who  has 
dealings  with  a  bnilding  society  is  bound  to  know  that 
•nob  a  society  has  no  power  of  borrowing,  except  such 
as  is  conferred  upon  it  by  its  rules ;  and  if  in  dealing 
.with  such  a  sodety  they  neglect  or  fail  to  ascertain 
whether  it  has  tbe  .power  of  borrowing,  or  whether  any 
limited  power  it  may  have  has  been  exceeded,  they 
jBUst  take  the  oonsaqnences  of  tbeir  oarelessDess."  The 
jdeoision  in  WUton't  eate  is  undoubtedly  to  some  extent 
in  conflict  with  the  principle  thus  enunciated  by  Lord 
Jaatioe  Baggallay.  It  may  perhaps  be  distinguished  on 
itbe  ground  that  the  Yioe-Chancellor  in  bis  judgment 
states tiiatiihe  transaction  in  that  case  was  one  not  likely 
to  raise  any  suspicion  in  the  mind  of  the  man  who  lent 
the  money.  Was  he  not  bound,  however,  to  know  the 
limited  power  of  borrowing  conferred  npon  the  bnilding 
.Mciety  !  From  the  judgment  in  CAopleo  ▼.  The  Bnmi- 
mck  Building  Sodetg  it  would  appear  that  he  was,  and 
though  apparently  'Uie  qnestion  has  never  been  aotually 
.decided  in  any  of  the  Superior  Conrts,  the  weight  of 
Authority  certainly  appears  opposed  to  both  contontionB 
-raised  by  tbe  bank  in  the  case  in  the  Lancashire 
Chancery  Oonrt.  If  banks  choose  to  allow  bnilding 
.societies  to  overdraw,  they  must  be  content  to  be 
.'tieated  in  the  same  way  as  other  persons  who  advance 
moneys  to  them.  They  cannot  either  shelter  themselves 


under  their  lien,  or  oontend  ihM  tbe  overdraft  is  not  in 
fact  a  loan.— .£aw  Timet. 


TEXT-BOOK  AUDBNDA. 
{Fram  tbe  Za*  JamrnaL} 


S  *  6  Wm.  ir.  e.  76,  $.  S7. 

The  mayor  of  a  boroagh  under  the  ManicipsI  Corporations 
Act,  1885,  which  hai  no  separate  oommiaaion  of  the  peace,' 
is  not  a  jnatioe  of  the  peace  for  the  borough  (Wilion  v. 
SlrugntU,  60  Law  J.  Rep.  M.  C.  145). 

Pollock  on  Contract!  {Srd  EdMoii),  SJjS. 
Money  reoeived  as  secority  from  the  aocnsed  liy  Us 
bail  on  a  orimind  charge  can  be  recovered  back  before  the 
bail  has  applied  it  in  reimbursing  bimMlf  itt  Ifa* 
actually  siutaioed  (Wilton  r.  StrvgaeU,  60  Law  J.  Bep.  M. 
0.  US). 

Sobim  on  Bankruptey  {4th  Bdition),  160. 

A  convict  oan  be  made  bankrupt  on  a  petition  aH«gipg 

that,  for  twenty-one  days  after  service  in  prison  with  • 

dabtor^s  aoDmona,  he  has  neglected  to  pay  tbe  debt  {In  r* 

Harrit,  ex  jxi/rte  Qravet,  51  liaw  J.  Bep.  Chano.  1)^-0.  A. 

The  PeUrm  Ael,  1870  (SS  <t  84  Vie*.  cg8),*.8. 
He  restraint  on  alienation  imposed  upon  a  felon  by  sec- 
tion 8  of  tlie  Aot  does  not  extend  so  far  ss  to  prevent  him 
from  paying  his  debts  {In  rt  Harrit,  ex  parte  Granet,  61  Law 
J.  Rep.  Cbana  1)— C.  A. 

Dart  on  Vendort  and  Pvrchaien  {SA  Sdition),  89S. 

Damdton't  Precedenit,  Hi,  670. 

Limitations  in  a  marriage  settlement  of  personalty  belong- 
ing to  tbe  wife  in  favour  of  iier  nest-of-lun  are  irrevocable 
{Paul  V.  Pavl,  60  Law  3.  Bep.  Chano.  14,  not  followed ; 
Paul  V.  Paui,  61  Law  J.  Bep.  Chano.  Si). 

OBITUAST. 

Ua  BAMuilToiiBBABD. 
It  ia  with  deep  regret  w«  have  to.day  to  leaord  tfa« 
death  of  one  of  the  most  esteemed  and  respected  adid- 
tors  in  Ireland.  Mr.  Samuel  Qerrsrd  died  on  tbe  SJincI 
inst.,  at  his  residence.  Bachelor  Hall,  Bathfarpham^ 
He  was  tbe  son  of  Thomas  Qenaid,  J.-P.,  of  Liseartea 
Gastie,  Oo.  Meath.  Tbe  family,  of  Alsfttiao  origin, 
settled  in  Lancashire  in  the  early  part -of  the  fiiteeutfa 
eentniy,  and  a  branch  of  it  immigrated  to  tfaie  eonntcy 
early  in  the  seventeenth  century,  and  settled  in  4ha 
Co.  Meath.  Tbe  elder  branch  is  now  r^rssented  bj 
Thomas  Oerrard,  J.P.,  of  Oibbstown,  and  Boyne  Hill, 
Navan,I}epnty  Lieutenant,  Co.  Meath.  Samuel  Oerrard 
was  bom  on  -the  17th  of  March,  1814,  and  oame  to 
Dublin  at  an  early  age,  for  the  pnrpose  of  entering  tha 
legal  profession.  After  serving  his  4^preDtioesliip  to 
4jhe  late  Arthur  Baker,  Esq.,  sofidtor,  Monntjoy-sqoare, 
he  was  admitted  a  solidtor  in  Hilary  Term,  1848,  and 
long  enjoyed  a  large  -private  practice.  He  took  a  deejt 
interest  in,  and  possessed  a  spedd  knowledge  of  agi> 
oultnrd  matters ;  and  in  1668,  in  open  competition,  he 
carried  off  a  priiie  given  by  the  Agrioultural  Sooiety  of 
Ireland  for  the  best  essay  upon  the  management  of 
small  farms  in  Ireland.  By  his  bononrable  and  upright 
oondoot  during  a  long  professiond  career,  Mr.  Oerrard 
earned  the  respect  of  his  profesdond  brethren  and  of 
all  with  whom  be  came  in  contact ;  and  many  are  tha 
nncere  friends  who  now  lament  tbe  loss  of  one  wha 
was  so  deservedly  popular.  His  ddest  son,  Thomas 
Gerrard,  who  succeeds  to  his  budness,  is  Crown  Solicitor 
tor  tbe  Qneen's  County  and  County  Oarlow,  Solicitor-to 
the  Provincial  Bank  ot  Ireland,  and  enjoys  a  largo 
private  practice  in  the  dty.  His  second  son,  John  N. 
Gerrard,  is  a  well-known  member  of  the  junior  bar, 
one  ot  the  Crown  Counsel  on  the  Home  Circuit,  and 
editor  of  the  second  edition  of  Carleton  on  Farliamsn' 
tary  Elections.  And  bis  third  son  is  a  Civil  Engineer, 
in  the  Indian  Civil  Service. 


Digitized  by 


Google 


April  29,  1882.]    AND  SOLICITORS'  JOURNAL. 


195 


BOOKS   SSCXITSD. 

Tk*  NtMUtntk  Cattwrf.  A  Monthly  Beview,  Edited  by 
Jamis  Ktowlbs.  No.  63.  May,  1882.  London:  C. 
Kegui  Pan!  &  Co. 

Cbtttmeorary  AerimO.  May,  188£  Londdn :  Stnhao  and 
Co.,  Limitad,  Patemoater-iioir. 

CIqimIVm  BiMtoTjf  of  Bnifland  from,  fht  earUeit  period  to  the 

Cmt  time.    With  about  3,000  Ulustntiona.    Part  80. 
don,  Palis  »d  Nmr  Tork:  Oauell,  Pettar,  and 
Chapin. 

M3ton'i  Paradiie  LoH.     Illnstratad  In  Oaftave  "Dati. 
Edited,  with  Notea  and  a  Life  of  Milton,  by  the  lat* 
KoBiBT  VAUOEAir,   D.O.     London:    CaaaeU,  Petter, 
.  Oalpia,  &  Uo. 


COSSESPOlTDEirCS. 

IttUri  ami  tonuumteeUmu  inlmieiftr  fiMlcaHam,  end  aMruttd 
toTm  gpnoe,  M,  Opper  gnaWni  «lr»»l.  OtitltH,  mutt  H  iiii(l>wilM»ii<f 
ty  eu  aaM  V  <*•  arMtr,  tut  HMMMrtlir  ftr  ptMltatltm,  tut  mt  m 
fmrnramlt*  tf  gotd  /•«*. 

We  throw  opea  tba  eolamni  af  thb  Jaarnal  moat  wtUtncljr  for  the 
AwoKlan  of  aabjeoti  of  intaraat  to  the  Profauion ;  bat  It  man  be 
udar«ood  that  wa  do  not  naoanarlljr  *(rae  vlth  all  tba  aploioaa 
expraaaadby  oar  eorraaikaadantt. 

EQUITABLE  MORTaAOES  AND  BEQISTERBD 
ASSURANCES. 

to  *HI  XDITOS  or  TBI  IBIBH  hktf  TimS. 

Chambers,  86,  Eaataoe-atreet, 

Dablin,  3lBt  April,  1883. 

8im,->-WiU  yon  kindly  favonr  your  readers  with  » 
short  Mooant  of  the  j  adamant  delivered  by  the  Irieh 
Conrt  of  Appeal  oa  30th  Deoember  last  in  the  case  of 
Borke's  Estate,  involvinff  an  important  qoestion  under 
the  Irish  Begiatry  Aot.  The  appeal  was  from  a  dseision 
of  Judge  Flanagui,  dated  20th  February,  1881. 

Aooordlog  to  the  reports  in  the  daily  newspapers,  the 
Conrt  of  Appo&l  held  unanimously  that  an  unregistered 
equitable  mortgage  (without  writing),  by  deposit  of  a 
there  agreement  to  oouvAy  lands,  took  priority  over  a 
■nbseqUent  duly  registered  ooDveyanoe  of  the  same 
lands.  If  this  be  so,  what  protection  has  a  bond  fide 
pnrohaaer  who  duly  searohes  the  Registry,  and  Also 
nets  in  all  the  known  title  deeds,  against  a  mortgage 
eteated  by  the  deposit  of  a  document,  however  inform^, 
signed  by  his  vendor,  and  amouDting  to  an  agreement 
to  oouftiy  7 

I  am.  Sir, 

TotWB  ohediently, 

ABCRIS1U»  HVTSthL. 

[We  have  mooh  pleasure  in  oomj^ing,  elsewbate, 
with  oar  ootieapondent's  suggestion. — &>.'} 


CIVIL  BILL  COURT  PRACTIOB. 
«o  iBi  ntrroB  o*  in  nna  iaw  nun. 

Bn, — ^11  very  often  happens  in  the  Civil  Bill  Court 
that  ptoeesses  are  issued  which  the  plaintiif  never 
dreams  will  or  oan  be  defended.  He  duly  attends 
Court  at  the  hearing  of  "  Undefended  Civil  Bills,"  aod 
when  his  letter  is  reaohed  his  solicitor  is  calmly  in- 
formed, on  inqniring  about  the  Civil  Bill,  that  a  "defence 
has  been  entered."  A  soheming  debtor  is,  perhaps, 
invoking  the  Statute  of  Limitatioas,  or  setting  up  some 
other  defence  of  more  ingenuity  than  honesty,  and  the 
oredltor,  marveUing  what  defence  will  be  set  up,  loses 
bis  day,  aod  is  told  to  come  again  on  the  day  when 
defences  in  his  letter  will  go  on. 

Now  this  could  be  very  simply  rectified  by  a  rule 
requiring  defendants  to  give  notice  of  defence,  aod 
grounds  thereof,  a  oonple  of  days  before  sessions,  so  as 


to  enable  a  solicitor  to  meet  the  defence,  and  notice  his 
client  of  its  entry. 

Could  nothing  be  done  to  provide  Equity  Boles  for 
the  County  Court?  The  present  miman  gatktrum  of 
Civil  Bill  Rules  and  "  the  enactments  and  practice 
relating  to  the  Chancery  Divisioa,"  is  very  misleading. 

Yours, 

U.  Cbss. 


LAW  STUDSVrS  JQVBITAL. 

THE    INCORPORATED    LAW    SOOIBTT    OF 
IRELAND. 

Ftirit  BxAmVAfioir  fok  Af ptmnois  to  SduonoBs, 
Pwrmiant  to  the  Attorneyi  and  SaHdton  Att  (Irdand),  1866. 

EASTER  SITTINQS  EXAMINATION,  1883. 

Paionoa  vt  nwt  Comv  or  BuacHQPtor. 
Mr.  NsiLSon,  Sxamiiter, 
1,  Within  what  time  must  a  Debtor  Bammens  be 
served,  and  state  the  ways  lo  which  it  may  be  served  I  ■ 

3.  State  what  is  necessary  to  obtain  an  AdjudieatioM 
in  Bankruptcy  grounded  upon  a  Debtor  Summons 
distinguishing  between  a  Trader  and  non-Trader,  and 
the  proceedings  necessary  to  obtain  the  Debtor  Sum- 
mons? 

8.  What  are  the  statements  necessary  to  be  contained 
in  a  charge  ftied  by  an  laoombtanoer  upon  a  Banhropt'* 
Estate  ? 

4.  What  Debts  are  to  be  counted  In  the  voting  foe 
au  arrangement,  and  what  lu  a  Composition  after 
b«ttkrapteyr 

6.  What  are  the  grounds  upon  wMoh  the  Court  may 
dismiss  a  Petition  for  arrangement  filed  by  a  Debtor? 

6.  When  may  a  Certificate  of  Oontortttty  be  applied 
for  by  a  Bankrupt  ?  What  are  the  grounds  upon  wfaiok 
the  granting  of  same  may  be  retosed  by  the  Court  ? 


THE  INCORPORATED  LAW  SOCIETY  OF 
IBEL.AND. 

Emteb  SiTTnras,  1883. 

At  the  Examination  of  Applicants  seeking  to  become 
Appreutioes  to  Solicitors,  held  on  Monday  the  4tb,  and 
Tuesday  the  Kch  of  April,  1882,  tbe  andernamed  candi- 
dates were  adjudged  by  the  Court  of  Ezamiaers  to  have 
passed  said  Examination,  and  their  names  were  at<> 
ranged  in  order  of  merit,  viz.  :— 


6,  Samuel  Morrison 
6.  Qeorge  Bnehansu 
1,  Oeeil  Miaikes 


1.  James  Boyle 
3.  Edmund  JC  Hurley 
9,  Miehael  Magair* 
i.  Patrick  M'Coittay 

The  first  two  eandtdatee  en  the  "admitted"  list — 
namely,  James  Boyto  and  Edmund  M.  Hsriey,  an  to 
be  permitted  to  oompele  for  the  Sooiety's  Prias  at  next 
Michaelmas  Sittings  (1683)  Prise  SzaminatioD. 

The  other  candidates  on  the  list  have  been  postponed. 


EaAKA  Smnoe,  1883. 
At  tbe  Examination  of  Applicants  seeldDg  admission 
as  Solicitors,  held  on  Wednesday  the  6th,  andTbarsday 
the  6th  of  April,  1883,  the  Court  of  Examiners  decided 
that  both  tiw  candidates  who  presented  themselves 
rironld  be  allowed  the  Examination,  and  their  names 
were  arranged  in  the  following  order,  vie. : — 

1.  David  J.  Higgins  |    3.  David  O.  Lookhart 

Hmn<  J.  P.  Wast,  Esq.  (President),  then  distribated 
the  following  prises  awarded  to  candidates  at  last 
Hilary  Sittings  Final  Examination,  viz. :— A  silver 
medal  to  Mr.  Edward  H.  Maoardle,  Juor. ;  and  special 
oertifioates  to  Messrs.  William  Ford,  Juor. ;  Thomas 
M'^nn,  and  James  Mulcair. 
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THE  INCORPORATED  LA.W  SOCIETY  OP 
IRELAND. 

Tbibitt  SnTiNOB,  1888. 

NOTICE. 
The   Pbcumihabt   Ezahimatioi   of    OondidatM   for 
Apprentiaeahip  will  be  held  at  the  SolioitorR'  Hall,  Four 
Conrta,  DnUin,  on  Thursday  and  Friday,   the  18th  and 
19th  days  of  May,  1882,  at  EUvm  o'doek. 

N.B. — All  Papers  to  be  lodged  on  or  before  Tuuday, 
2nd  i/ay,  \662. 

The  FlHAL  Ex&MlNATtON  of  Candidates  seeking  admis- 
rion  as  Sulicitnrs  will  be  held  at  the  same  place,  on 
Monday  and'  Taesday,  the  22nd  and  23rd  days  of  May 
1882,  tU  the  tame  hour. 

By  Order  of  the  Coanoil, 

JOHN  H.  GODDARD,  Secretary. 
SoHoitorB*  Hall,  Four  Courts,  Dablia. 

N.Bi — The  decision  of  the  Coort  of  Bzan^iners  will  b« 
announced  on  Wednesday,  the  14th  of  June^  1882,  at 
Three  o'clock,  p.m. 

Candidates  residing  in  the  oonntry  need  not  remain  in 
town  to  bear  decision,  but  can  learn  same  from  the  Dublin 
Morning  Papers  of  the  day  following  the  announcement. 


COURT   PAP£&a. 

LAND    TaDOBS. 

Slttiitgi  for  next  Week  u>  far  m  SMne  Me  appointed. 

Before  the  Bt.  Hon.  Jaoai  FhAMAatx. 

MOHDA  r. 
la  OHAifBn.— F.  A.  W.  Ker,  allocate.— H,  Conlter, 
do.— B.  B.  Booth,  from  34th. 

In  Ooobt. — D.  Bingham,  payment  by  recdTar. — ^D. 
Carleton,  do. — H.  £.  Henderson,  as  to  oocapation  rent. — 
J.  W.  Stanford,  deolaration  of  title. 

Before  Examihib  (tit.  Kennedy). 
D.  O'Callagban,   rental— M.    Watson,   do.— J.    Fair- 
brother,  Tuuob. 


TUESDA  T. 
Before  Ezakivib  (Mr.  Kennedy). 
Trustee  Blake,  vouch. 

TBVRSDA  Y. 
In  Coobt.— E.  a.  Peils,  final  sohednle.— A  W.  Traven, 
from  20th  April.— Trnetee  T.  F.  Bnrke,  from  27th  April.— 
O.  B.  Low,  do. 


S.  Datib, 


PR! DAT. 

BALla  IS  OODBT. 


3  lots. 


Before  the  Rt.  Hon.  Jodoi  ObKBBT. 
HON  DA  Y. 
In  Chambbb.— D.  P.  M'Carthy,  confirm  sale. 
In  Codbt. — Assignees  D.  W.  Crniee,  reheartng.^W.  K. 
Borrouglu,  objection. — B.  Morphy,  receiver. 


TVESDA  T. 
BALK  IK  OODBC. 

Biv.  A.  W.  Waai,  - 


81  lota. 


WEDNESDAY. 
Before  Examinbb  (Mr.  M'Donnell). 
F.  B.  Lambert,  rental— J.  WSeh,  rental  from  19th 
April.— M.  Fox,  from  28th  April. 

TBURSDA  Y. 
In  Ooobt.— W.  Petiie,  from  20th  ApriL_8.  Heodenon, 
adjouned  motion. — C.  Langdale,  retain  fiinds. 

FRIDA  Y. 
Before  KxantHaB  (Mr.  M4>annen). 
W.  B.  O'BynM^  rental. 


COURT  OF  BANKRUPTCY. 

ADJUDIOATIONS  IN  BAMKBUPTCY. 

The  rio/M  1/  Aitv^teatUmi  ortM*  (''•m.  *>>*  auttntifottoto  i»  ItaUet. 

Charleton,  Thomas  James,  of  Hagherafelt,  in  the  county  of 
Iiondoadarry,  grocer.  April  14;  Fridao,  Mag  6,  and 
l^inbm.  May  23.    J.  C.  WkUe  and  W.  J.  BrtU.  solrs. 

Crawford,  William,  junior,  and  James  Kennedy,  late  of  fi,  Roee- 
maiy-street,  Belfast,  in  the  county  of  Antrim,  stock 
brokers,  carrying  on  bntiness  and  trading  as  "W. 
Crawford,  junior,  sod  Company."  April  12;  Friday, 
Mm  S,  and  7\i«niay,  May  28.    Jamu  aenry,  solr. 

Hniray,  John,  of  Grenanstown,  in  the  coanty  of  Xipperary, 
fanner.  April  14;  Fridan,  May  12,  and  Friday,  May 
26.    JtTtmuik  Perry,  S"lr. 

M'Dermott,  Edmond,  late  of  Foynes,  in  the  county  of  Limerick, 
and  of  Gardiner-street,  in  the  city  of  Dublin,  now  of 
Lynch's  Hotel,  Dunparvan,  in  the  county  of  Waterford, 
Esquire,  late  of  the  Royal  I  rish  Constabulary  April  14 ; 
Tueiday,  May  16,  and  Friday  June  2.  Jama  Sot*  Byr»», 
solr. 

West,  Georgianna  Grore,  of  Ardenode,  Brannockttown,  in  the 
county  of  Kildare,  widow.  April  18;  T'ueeday,  May  16, 
and  Friday,  June  2.     Palriek  Anna  Smith,  solr. 

Woodlock,  Thomas,  of  42,  Dame-street,  in  the  city  of  Dublin, 
stock  broker  and  inauranoe  agent,  timding  as  Woodli'ck 
and  Co.  April  21 ;  Turtdny,  May  16,  and  Friday,  Jm» 
2.    John  AnthoM  Sogaa,  solr. 

Yooreli,  William,  of  Blackbnll,  Dunboyne,  in  the  county  of 
Heath,  shopkeeper.  April  18;  TWAijr,  M€^  16,  and 
Friday,  June  2.    Thomai  ffMeara,  solr. 
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BQUITA.BLE  MOBTGAOES  BT  DEPOSIT  OF 
TITLE  DEEDS.— II. 

This  well-known  and  ofben  canTassed  decision  of  Jadge 
Lynch  in  Re  M'Kinney's  EstaU  (6  Jr.  L.  T.  Rep.  179), 
he  had  himself  hoped  would  have  been  appealed  from, 
as  did  a  commentator  in  those  pages  (6  Ir.  L.  T.  609) ; 
bot,  perhaps  because  the  amount  of  property  involved 
was  inconsiderable,  that  decision  passed  unchallenged. 
Previoiuly,  the  point  had,  indeed,  been  regarded  as 
settled  law,  to  the  opposite  effect;  but,  as  Law,  C, 
observed  in  Re  Burke's  Estate,  Judge  Lynch  was  un- 
fortanatelv  misled  by  the  imperfect  report  of  the  appel- 
late decision  in  The  Agra  Bartk  v.  Barry  (I.  R.  6  £q. 
128).  Lord  Justice  Christian,  also,  animadverted  on  the 
misapprehension  thus  arising,  in  Reilly  v.  Gamett  (L  R.  7 
Eq.  17) ;  yet,  he  observed,  undoubtedly  Re  M'Kinney's 
Estate  "  has  placed  the  law  upon  this  most  reasonable 
footing,  that  registration  is  a  protection  against  all 
secret  and  unregistered  titles  whatsoever,  whether  their 
absence  from  the  Registry  was  because  they  were 
neglected  to  be  placed  there,  or  because  they  were 
incapable  of  being  placed  there.  It  is  impossible  to 
avoid  being  struck  by  the  good  sense  of  this,  and  of  the 
reasons  which  were  given  for  it."  This  was  in  1872, 
while,  so  lately  as  in  Cleary  v.  Fitzgerald  (7  L.  R.  I.  265), 
we  find  Fitzgibbon,  L. J.,  also  remarking :  "  I  foresee 
great  danger  in  admitting  that,  by  adopting  irregular 
modes  of  charging  lands  by  parol,  the  effect  of  the 
Registry  Acts  may  be  Avoided."  At  last,  however, 
after  a  most  careful  and  elaborate  examination  of  the 
anthorities,  this  question,  affecting  such  large  and  varied 
interests,  has  been  set  at  rest ;  and  it  would  be  the 
merest  supererogation  on  our  part  to  discuss  at  large 
the  many  cases,  and  the  train  of  reasoning  founded 
upon  them  in  connexion  with  the  terms  of  the  statute 
itself,  that  led  the  Court  of  Appeal  to  its  uoanimous 
conclusion.  A  parol  deposit  of  title  deeds  does  not 
come  within  the  provisions  of  the  Registry  Acts — there 
is  nothing  to  register;  and  as  Fitzgibbon,  L.J.,  re- 
marked, '*  our  decision  may  appear  in  some  degree  to 
weaken  the  security  of  a  registered  title,  but,  if  this  be 
so,  it  is  because  the  lawful  operation  of  a  deposit  of 
title  deeds,  though  (to  adopt  Lord  Hatherley's  language 
in  Neve  v.  PennelL,  2  H.  &  M.  187)  it  may  introduce 
the  mischief  intended  to  be  remedied  by  the  Registry 
Acts  in  another  form,  does  so  in  a  form  which  the 
machinery  furnished  by  the  Acts  cannot  meet.  It  is 
only  another  instance  in  which  an  Act  of  Parliament, 
appealing  when  passed  to  be  sufficient,  has  failed  to 
meet  every  case  which  subsequent  events,  legal  ingenuity, 
or  die  logical  application  of  known  principles,  may  raise 
to  tnr  its  efficacy."  We  have  seen  that,  in  M'Kay  v. 
M-Nally  (18  Ir.  L.  T.  Rep.  130),  a  security  by  deposit 
of  title  deeds  had  already  been  held  not  to  constitute  a 
"  mortgage  "  within  the  terms  of  a  covenant — although 
in  three  cases  (which  were  not  cited)  it  was  held  to  con- 
stitute a  charge  "  by  way  of  mortgage,"  within  Locke 
King's  Act  (even  if  by  parol,  according  to  Davit  v.  Davis, 
tibi  mipra)  ;  and  though  Tindal,  C.  J.,  observed,  in  War- 
bttrton  T.  Ivie  (2  D.  &  C.  494),  that  every  "  deed  by 
which  any  interest  in  lands  or  tenements  is  transferred, 
or  anr  charge  created  thereon,  should  be  registered," 
and  mvourea  the  construction  forcing  "  all  transfers 
and  dispositions  of  every  kind,  by  whomsoever  made. 


to  be  put  upon  the  face  of  the  register,"  yet  certainly 
the  Act  of  Anne,  in  its  terms  dealing  only  with  "  deeds 
or  conveyances,"  while  the  word  "  disposition  "  in 
section  4  is  controlled  and  limited  by  its  context,  seems 
hardly  to  embrace  literally  the  case  of  parol  equitable 
mortgages  by  deposit,  which  indeed  were  then  un- 
known. In  truth,  there  u  nothing  in  the  Act  to  show 
that  it  was  intended  to  apply  to  all  kinds  of  titles. 
As  it  was  put  by  Sir  E.  Sullivan,  M.R. :  "  Suppose 
a  man  marries  a  woman  entitled  to  a  term  of 
years,  or  to  a  fee-simple  or  freehold  estate,  in  each 
case  an  estate  becomes  vested  in  him  by  the  marriage. 
Again,  by  the  birth  of  a  living  child,  an  estate  by  the 
curtesy  may  become  vested  in  the  husband;  none  of 
these  titles  can  be  placed  upon  the  Registry  Well,  I 
suppose  the  extraor£nary  doctrine  could  not  be  con- 
tended  for  that  if  a  wife,  separated  from  her  husband, 
suppressing  the  fact  of  marriage,  makes  a  conveyance 
of  the  lands  which  belonged  to  her  at  the  time  of  the 
marriage,  the  mere  registration  of  such  conveyance 
would  defeat  her  hnsband's  title ;  which  would  be  the 
result  if  the  statute  applied  to  all  titles,  no  matter  how 
acquired,  whether  incapable  of  being  put  on  thB 
Registry  or  not."  [C/.  the  Australian  case  of  FUzpatrick 
V.  Barker,  12  S-  C.  R.,  Eq.,  83.]  Limitations  of  this  kind* 
to  the  protection  afforded  by  the  Registry  are,  indeed, 
inseparable  from  any  system  of  record  or  rMnstration. 
As  observed  by  Cooley,  C.  J.,  in  a  paper  on  the  Recording 
Laws  of  the  United  States,  read  last  jear  before  a 
meeting  of  the  American  Bar  Association,  "it  is 
impossible  such  records  should  be  an  entirely  safe 
reliance,  because  many  things  that  may  affect  a  title 
either  cannot  be  shovm  by  them  under  any  circum- 
stances, or  cannot  be  shown  under  any  provisions  of 
law  as  yet  made  for  the  purpose.  Heirship  is  one_  of 
these.  If  the  apparent  owner  of  the  record  dies, 
whoever  purchases  of  his  supposed  heirs  must  run  all 
risks  of  error  or  misinformation  in  learning  who  they 
are.  Provision  has  indeed  been  made  in  a  few  of  the 
States  for  recording  a  certificate  of  the  heirship  from 
the  court  having  jurisdiction  of  the  estate  of  decedent*,' 
but  these  provisions  are  exceptional,  and  the  certificate 
would  of  course  be  ineffectual  to  cut  off  the  right  of  an 
actual  heir,  unless  under  provisions  of  law  which  require 
a  judicial  hearing  and  determination,  after  notice  to  all 
concerned.  Questions  of  marital  right  in  lands  are  also 
not  to  be  settled  by  a  mere  inspection  of  the  record; 
and  not  to  mention  other  things  which  might  defeat  an 
apparently  good  title,  it  is  sufficient  for  our  present 
purpose  to  say  that  any  deed  in  the  chain  of  title  may 
prove  to  be  incorrectly  recorded,  or  be  forged,  or  be 
given  by  a  minor,  and  therefore  voidable,  or  by  an 
insane  person,  and  therefore  wholly  void."  It  should 
be  observed  that  in  Re  Burke's  Estate  nothing  turned 
on  the  nature  of  the  particular  subject-matter  of  the 
deposit  (see  7  Ir.  L.  T.  29,  30).  It  was  an  agreement 
for  a  lease,  or  purchase,  which  would  be  clearly 
sufficient :  Unity,  ire,  Co.  v.  King,  25  Beav.  72 ;  AUen 
V.  Woodruff,  96  III  (Amer.)  ;  et  cf.  Et  p.  Orrett,  8  M. 
&  A.  153  ;  Ex  p.  SmUh,  2  M.  D.  &  De  G.  544 ;  and  4 
Madd.  249. 

Pressed  by  the  obvious  unreasonableness  of  having 
to  ask  the  court  to  strain  the  language  of  the  Acu  so 
as  to  make  them  require  the  registration  of  this  kind  of 
security,  for  accomplishing  which  no  machinery  is  fur- 
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nished,  the  respondent'i  counsel  proceeded  to  impeach 
the  policy  of  permitting  mortgages  by  parol  deposit  at 
alL  On  this  subject  we  have  already  supplied  a  good  deal 
of  additional  materiak  for  consideration ;  and  referenoea 
may  be  added  to  2  Story,  Eq.  Jur.  s.  1030,  4  Elent. 
Com.  151,  observing,  inter  alia,  that  the  disposition  of 
the  courts  has  been  to  restrict  rather  than  enlarge  the 
operation  of  the  doctrine,  and  that  it  is  not,  therefore, 
ordinarily  applied  to  enforce  parol  agreements  to  make 
a  mortgage,  or  to  make  a  deposit  of  title  deeds  for  that 
pnrpose;  and  see,  further,  as  to  the  extent  of  the 
reception  of  the  doctrine  in  America,  I  Hil.  Mtge.  599 ; 
Browne,  Stat,  of  EVauds,  s.  64;  Carter  r.  Wake,  16 
Am.  L.  Reg.  447.  But,  on  the  other  side,  we  are 
surprised  that  Lord  Abinger'a  vindication  of  the 
policy  and  reasonableness  of  the  doctrine  (in  Kegs  v. 
WHkams,  3  T.  &  Coll.  60)  was  not  quoted.  How- 
ever, as  Sir  £.  Sullivan,  M.R.,  observed:  "  It  appears 
to  ine  timt  we  have  now  nothing  to  do  with  the 
policy^  of  alloniag  securities  to  be  taken  by  mere 
deposit — that  is  a  matter  for  the  Legislature — and  we 
eanfnofr  be  influeiioed  byi  the  Cact  Ikat  mioh  securities 
*itAf  Kceiv^d  their  foil  dereleipfnent  after  tfaft  Re^gistry 
Act  was  passed.  The  tow  bUoiw»  of  the  teearit^,  and 
there  is  no  rtieans  of  plaeiHg  h  bn  the  ftitglsti-f ;  the 
provisions  of  the  Act  do  not  reach' the'  case,' and  <^re 
here  oaonot  make  them  do  so  It  is,  too  much,  hoiterer, 
in  any  view  to  suggest,' as  has  been  done,  that  a  deposit 
Of  deeds  is  entind^a  secret  disposition.  The  deeds  are 
St  all  event*  »  8tro<^  symbol  of  ownership ;  and  if  a 
person  sabseqiMBlty  dealing  with  the  owner,  without 
deeds,  makes  ad  mooiiy  after  them^  and  utterly 
tt^leets  to  aieertaid  bow  the^  are  oircirantanoad,  Ite 
must  only  take  (h^  ooineqnence»."  'Mf  any  parohaser," 
observed  'FSti^bbMi,  L.J., «'  chooiKis  »  accept'  a  pro- 
perty without  getting  possession  of  those  docttments  of 
title  which  have  been  well  called  the  'visible  bridge'  of 
ownership — if  he  chooses  to  rest  satisfied  -with  any 
plaosible  excuse  for  the  non-production  of  those  docu- 
ments— if  ha  fails  to  verily  the  explanation  given  of 
then  abssBoe,  he  mast  take  the  risk ;  but  the  ciroum- 
BtaiKM  moM  be  extvaordinary,  and  the  cases  must  be 
few  indeed,  io  wMrii  a  putrohasbr  of  ordinary  cimtton 
eair'  be  ^rc^udieed.  It'wM  iit  A\  owes  be  his  pfadn 
intel-est,lt  will  be'  the  dirtrf  of  ht»  advisers,  and  i«  will 
be  Open  'to  himself^  to  insist  on  gettiilg  np  the  doen- 
ments  of  title,  to  verify  the  explanation  of  th'rfr  absence, 
or  to  decline  to  complete  the  purchase;  but  in  any 
case  in  which  a.  conflict  such  as  the  present  may 
aioM,  tetweeo-  a  dispositioa  by  deposit  and  a  con- 
vAyane^  by  regifltei!«a  aasozaaee,  both  beiag  lawful 
smd  effeetive  dealings,  we  havia  no  right  artificially 
to  postpone  either  to  4hs  othetv  wnd  the  eai>Uer  must 
prevail;"  And  no  douMptlMse  eoiitidsralions'  do  mihi- 
mise  the  practicUl  extenf  df  th«  decMon,  as  aiv  iilfrac* 
tion  of  the  secarity  of  registered  titles ;  bat  eases  such 
as  we  have  had  often  occasion  to  (iomment  upon  (see  < 
Lr.  L.  T.  334,  7  a,  29,  II  id.  516)  will  still  concinae  to 
l«car  from  time  to  time ;  and  m  one  point  of  view  we 
rather  think  (he  effect  of  this  decision  is  calculated  to 
lenderequitable  mortgages  by  deposit  still  more  open  to 
the'  objedioiis  thai,  as  we  have  seen,  hwve  been  so  of  tea 
-  advanced  against  that  form  of  seearity.  It  gives  an 
adyuttage  to  parol  transaettoas;  for,  if  tfaers  he  a 
written  ittemorandam,  and  It  yi  dnregistered  (even 
though  informal — a  case,  at  all  events,  nncivered  by 
the  present  decision,  but  tee  Eyre  v.  McDowell,  9  H. 
L.  652;  In  re  Hamilton,  9  Ir.  Ch.  R.  512!),  its  opera- 
tioa  wil  b<t  defeated ;  and  as  regards  parol  transae- 
tions  it  reintroduces  the  necessity  of  having  recourse  to 
statalable  deelantions,  &c.,  aad  imposes  on  purchasers 
and  incmabraaoers  «U  the  burdens  that  the  Begiatry 
Act  was  passed  to  obviate.    Who  could  now,  with  any 


degree  of  assurance,  advise  a  trustee  to  take  a  second 
mortgage?  (As  to  the  necessity  of  inquiry  when 
takine  mortgages  from  trustees,  see  Stroughul  v.  Anstey, 
ID.lL&Gr.  «a5,  648.)  What  protection  has  a  bond 
Jide  purchaser  who  duly  searches  the  Registry,^  and 
gets  in  all  the  known  title  deeds  ?  His  own  caution— 
which,  perhaps,  may  best  be  exercised  by  his  not 
becoming  a  purchaser  at  alL  Still,  as  Judge  Lynch 
had  himself  observed  in  Re  DriteoWi  Estate  (I.  R.  I  £!q. 
288) — quoted  by  Deasy,  L.J.,  in  Re  Burke's  Estate^ 
"  if  such  a  transaction  creates  an  equitable  security,  it 
would  seem  rather  hard  to  hold  that,  while  it  is  in- 
eapable-of  receiving  aid  or  protection  from  the  Registry 
Acts,  it  is  Uable  to  be  defeated  by  their  operation ; 
and  the  true  remedy  appears  rather  to  lie  ivith  the 
Legislature.  That,  as  it  stands,  this  mode  of  security 
is  open  to  objeetion  there  can  be  no  doubt,  as  Law, 
C,  allowed  in  iie  Burke's  EsUUe ;  and  he  then  referred  to 
the  Irish  Registration  Act  of  1850,  and  to  Lord  West- 
bary's  Re^stry  of  Title  Act,  1862;  but,  as  several 
Commissions  and  Parliamentary  Committees  have 
already  suggested  specific  amendments  of  the  law  on 
the  assumption  that,  as  existing,  it  does  not  afford 
adequftte  (mteetion,  it  will  suffice  to  point  to  lie  Barkers 
Estate  as  a  further  illustration  thataoieadment  is  indeed 
MMSwryi  Tfa»  old  fingtish' Motion  was  that  the  pos- 
session of  the  title  deeds  was  the  best'evidenee  of  title  ; 
the  system  of  registry  was  to  have  supplied  a  substitute, 
under  which  ai^  man  might  safely  purchase,  or  safely 
accept  incumbrances ;  but,  the  possession  of  the  title 
deeds  is  now  enough  to  defeat  the  purpose  of  the  record- 
ing laws,  and  the  protection  afforded  by  the  system  of 
tegistry  has-  been  rendered  completely  deceptive  or 
hap>haxBrd  by  the  decision  in  Re  Burke's  Estate,  which 
may,  nnfertuaately,  have  the  effect  of  not  only  further 
diniiaishing  the  credit-operations  of  capitalists  in  this 
country,  butcf  still  more  alarnuug  the  Bnglish  investor 
in  oor  landed  securities. 


THE  IRISH  LAND  0OMMI8SIONBRS. 

A  Pailiamantary  return  has  joat  been  iaaael  giving 
pavtsBUlars  as  to  the  Assistant-Commigsianars  under 
the  bish  L«uad  Att.  Tbew  are  fenr  legal  Aasistant- 
OnoHBiMioDesa,  hol4teg  ofBae  tor  asvea  ysars-^-namely, 
tfsBHsa.  Rofacet  BonuMQr  Ksne,  Robait  Reeves,  Edward 
OrMn  aod  J.  O^  M'OaMhy.  Ibe  eight  1^  Commis- 
siarMca,  appointed  f«r  the  same  period  ai;e~M£.  thoiaaa 
Q«14wia,  fioiierintendent  ot  Agqwoltoral  Qapartmaott 
Boa«d.oi'2Iati«aal£daesitioo^  liiantao^nt-Colonel  ^,B. 
Bajdy,  Joattottof  th«  Peaoe  and  land  a^ent ;  Afr.  Richard 
QatliMid,  JJnatise  .ot.the  Peace  and  praotical  farmer; 
Mr.  Jamas  Haaghton,  practical  farmer ;  Mr.  Cornelius 
O'Saeffs,  ditto;  tit.  loha  i.  O'Bliaoghueagy,  ^agtiee  of 

1  the  £eao%  praotieat  fartner,  a  landlord,  and  a  tenant ; 
Mr.  John  Bioe,  {«Mti«al  imnoM  and  member  of  the 
Bayal  AgrtoultOMl  OomnisBioni  Mjt.  Janea  Jf.  Boss, 

I  isndlari!,  iMid  agant^  noApBaoUeal  {aemsr. 

Tfaa  laUowing  are  legal  Commi#aoD«^  ^pointed 
for  on*  .  year :— JfCaaara.  Uliok  Banrks,  Gerald  Pita- 
Serald,  S.  Q.  K'Davitt,  Rgquiex  Poley,  Piasois  CI. 
Hoddaiv  Ibomaa  O.  Beardan,  Caeil  R.  RoohcL  J. 
O.  Wylie,  Hiobael  I.  Ctean,  CUtarles  P.  Hamilton, 
and  Thomas  Perry  Lynch.  The  remaining  twenty- 
ftva  are  Itiy  Oommisgioneta  ^pointed  for  one  year. 
Skeir  immas  and  qnaUfloatieoa  are  aa  foUowa:  — 
Mr.  Andrew  OMoyn,  Jaatic*  at  the  Peace,  landed 
paoprietar,  *nd  iMactieal  fartner;  Mr.  William 
Davidaan>'  land  -ageai  i  Mr.  Ptcree  Mahony,  Juatioa  of 
tba  iPcaCeand  yriMitloKl  lanoer ;  Me.  Kdmnnd  Murphy, 
Joatioa  •{  tfae  Beaoe,  laod-boldera  and  land  agent; 
Mx.  Mimaxi  William  O'Brian,  Juatioa  of  the  Peace, 
Dspnty-Iiieatenaot,  aad  landed  proprietor ;  Mr.  Thomas 
Walpole,  Jnatioe  of  the  Peaop  aod  praatical  farmer; 
Mr.  Jamas  6,  Borri-,  Juatice  of  (he  Peace,  laDdlord,a.nd 
laud  agent ;  Mr.  John  F.  Bomford,  Justice  of  the  Peace, 
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praoiioal  farmer,  and  land  a^at;  Mr.  John  Canoing- 
bam,  practioal  farmer  and  land  agent ;  Mr.  Laarenoe 
Doyle,  barriater-at-Iaw,  landlord,  and  praotioal  farmer ; 
Mr.  James  Howlin,  Jastioe  of  the  Peace,  grand  jnror, 
and  landlord  ;  Mr.  George  0.  Kenny,  barristar-at-law  and 
praotioal  farmer;  Mr.  M.  F.  Lynob,  twrriater-at-law, 
praotioal  farmer,  and  land  agent ;  Mr.  Hngb  B.  Morrison, 
Jaatice  of  the  Peaoe  and  praotioal  farmer ;  Mr.  Seymoor 
Mowbray,  praotioal  farmer,  and  Beoretary  of  Boyal 
Agrionltnral  Booiety  of  Ireland ;  Mr.  John  M.  Weir, 
Jastioe  of  the  Peaoe  and  practical  farmer;  Mr.  Alex> 
ander  W.  Ellis,  praotioal  farmer;  Mr.  John  Golding, 
praotioal  farmer  and  land  agent ;  Mr.  Jerome  J.  Guiry, 
Jastioe  of  the  Peaoe,  landed  proprietor,  and  praotioal 
farmer;  Mr.  John  Headeoh,  landed  proprietor  and 
praotioal  farmer;  Mr.  Edward  M'Caosland,  Jastioe  of 
tiie  Peaoe  and  registrar  to  a  sab-oommission ;  Mr. 
Thomas  Meek,  praotioal  farmer;  Mr.  Thomas  Roobe, 
ditto ;  Mr.  Robert  Bproole,  Jnatioe  of  the  Peaoe.  prac- 
tieal  facmer,  and  landed  proprietor;  and  Mr.  Patriok 
Taikffe,  Jnatioa  of  the  Peaoe  and  praotioal  farmer. 

Eaob  of  the  Legal  Aaaistaiit-Oommissioners  reoeives 
a  salary  at  the  rate  of  £1,000  a  year,  with  aotaal 
traTelllng  expenses,  and  £1  Is.  a  nigbt  for  hotel 
expenses. 

Eaob  of  the  Lay  AsRiBtant-Gemmissionert  feeei^^M 
•alary  at  the  rate  of  £760  a  year,  with  similat  UavelHog 
and  hotel  allowaBoes. 

Oentleinan  holdiog  land  afaooiea  have  been  sequMd 
to  resign  their  ageaeiea.  - 


THE  SETTLED  LAND  BILL. 

This  important  Bill  was  presented  to  the  bouse  of 
Lords  by  jLord  Cairns.  A  oonvenient  saiumary  of  its 
provisions,  as  thus  introdnoed,  will  be  fonnd  io  tbe  Imv 
Timet  of  Maroh  lltb  and  18th  of  the  present  year  (pp. 
330,  347),  and  the  text  of  the  BiU  will  be  foood  in  the 
Weekly  Notes  of  the4sh  Marob,  1682.  It  was  brooght 
from  the  Lords  on  the  80th  Mart^,  and  ordered  to  be 
printed  on  the  following  day.  The  impoptaooe  of  the 
Bill  can  hardly  be  over-estimated.  It  applies  both  to 
England  and  Ireland,  and  affeots  land  the  valoe  of  wbioh 
ean  only  be  reokoned  by  millions ;  and,  as  it  applies  to 
wills,  it  afCeots.  all  olasses.  It  is  indorsed  with  a 
very  nsefol  memorandam  giving  what  the  promoters 
intend  to  be  tfae  generaleffeot  of  the-^laosas oontsSned 
in  the  Bill.  The  flirst  'two  pata^raphe  ol  tba  asaiaaBBo- 
inrtk  give  tb«  key  to  the  whole :  *'  1,  Tbe  main  oiqeet  of 
this  BiU  is  to  enable  a  tenant-  ier  iitao^wtasBh  .term  is 
tiaed  to  Inohide  gaaeraMf  lib*  glass  ol  UnsitBd  pwaea 
to  dispose  by  sale,  lease,  or  otlMnrig«,<if  mi7pact«f.'tha 
nettled  land,  orbvenot  the  whole  of  it ;  pfoporptmisioa 
being  made  for  seenteg  t^'f*an>lwsB4M>>>*y  oaik  sale, 
and  otherwise  Ier  ptatao ting  tbetotersate  ot  a  rtanajadtr^ 
nan  and  of  ottaars  entitted  t»eotBe  in  niideBtb«eattl»t 
Xtteok  3.  The  Bill  is  not  oovfloed  i»  its  openrthn  to 
fntnre  SetMemMBtK" 

We  may  add  that  it  oontatns  •  olaMM-  the  objoet  ol 
which  Is  "  to  naitify  devioM  for  -depriving  a'  taaant  lor 
Kfe  Qf  the  powers  given  to  bins  oadsr.the  Bill  by  means 
at  forfeitw*  of  property  «r  Mberwisci,"  Thece  we  two 
vain  objeote  of  a  aetdkBBieDt  of  limit  first,  to  seooae  a 
provision  lor  the-potBons  fimn  'tkne-te  tiaaasntitled 
vnder  It;  seeOBdly,  *■  to  keep  the  tend  tn  tbaftunily." 
The  Bill  then  i«opss8«  oarelolty  to  gnaard  the  flntj  and 
in  a  gr^at  measora  to-ovenride  the  seoosd,  so  as  to  render 
the  wenation  of  laud  more  general. 

It  is  not  oar  intentioo  in  the  preaent  article  to  disoass 
the  wisd(Mn  or  otherwise  of  the  BUI,  bat  to  examiae 
whether  its  professed  objeots  are  oanisd  oat  in  a-aatis- 
factory  maoner.  The  etadnsioo  wo  antve  at  is,  Uiat 
the  plan  of  the  Bill  is  sassMttbtstof  gtnat  iarprovamaot, 
and  that  if  needs  maay  modificatiOMB  aadoanraotiaiU  in 
detail.  The  seeond  «!•««•  of  the  BiU  oontaioB  seven 
Mih.da<Me«  Eabh  of  the-  first  ste  of  these  oraitatns  a 
Aeflnftiop,  or  explanation,  of  a  owtA  or  pfaraae,  and  the 
seventh  oentaht«.s«A-««b.«laaaw,  whiidi  oamprlss'aboat 
twenty  deflnftiooft  The  meda  of  dafloitioa  employed 
fcytbe  Bai  is  not  always  hapfty.    Thus,  dnose  B  (5)  ex> 


plains  who  is  tenant  for  life ;  bat  Part  xiii.  is  headed 
"  Limited  owners  generally,"  andolanseSS,  wbioh  is  the 
first  olanse  comprised  in  that  part,  declares  that  no  less 
than  nine  olasses  of  persons  shall  have  the  powers  given 
by  the  Aot  to  a  tenant  for  life.  Barely  all  this  sboald 
have  been  placed  at  the  oommenoement  of  the  Bill. 
The  powers,  thronghoat  almost  the  whole  Bill,  are  given 
to  "  the  tenant  for  life,"  and  then  they  are  extended  to 
other  limited  owners  by  olanae  58 ;  bnt  oarionsly  enongh, 
in  claase  29  (6),  we  read  of  "  tenant  for  life,  or  for  auy 
greater  estate,"  and  in  claase  66  of  "  tenant  for  life  or 
other  limited  owner."    Why  is  this  t 

By  olanse  60,  where  an  infant  is  "  tenant  lor  life,"  the 
powers  given  by  the  Bill  t-o  a  '■  tenant  for  life  "  may  be 
exerais^  by  the  trustees  of  the  settlement.  Now, 
danse  46  reqaires  that,  before  any  sale.  Sec,  is  made  by 
"  tenant  lor  lite,"  he  mast  poet  a  registered  letter  giving 
notice  to  the  trastees. .  Bo  apparently  in  this  oase  the 
trnstees  mast  post  letters  to  themselves.  This  Ahonld 
be  altered.  As  we  have  mentioned  the  provisinns  re- 
lating to  infants,  we  may  add  here  that  the  Bill  should 
expressly  state  that  certain  windMlswhioh  "tenantlor 
life  may  take  for  his  own  ase  "  shall  be  held  in  trust  for 
the  infant. 

Tbe  tramers  of  the  Bill  seem  to  have  forgotten  that 
by  the  SetUsd  Estatea  Aet,  1877,  m.  46»  40,  tbe  goardiaos 
of- infants  haM  powar  to  grant  certain  leases.  The 
Msalt  iaappitfeatly  that  both  goardians  and  trastees 
have  ooQonxiADt  pawers.    Tbia  seems  olearly  an  over- 

It  is  nnfoitanate  that  the  definitions  in  the  Bill  do 
not  coincide  with  those  in  the  Conveyancing  Aet.  Thus 
there  are  different  definitions  of  "  land,"  *■  mining  ptr- 
poees,"  and  "  will"  The  last  deAniUon  is  twy  wide : 
"Will  indades  oodiollaod  other  testamenlHry  instra- 
ment  and  a  wiitlng  In  the  natvva  of  a  wiQ."  It  ia  no 
dodbt  eonoot  to  inolnde  >' teetamentacy  instrwasnt" 
{SeSamffe^  It.  lUp.  3  P.  dk  M.  78),  bnt  tbe  last  words 
aeem  likely  to  mislead.  Bat  perhaps  the  most  peculiar 
provision  in  the  Bill,  when  taken  in  oonnexion  with  the 
Conveyancing  Aot.is  olaaae  60,  which  is  as  follows :  "  Tbe 
powers  under  this  Aot  of  a  tenant  lor  life  are  not  capable 
of  assignment  or  release,  .  .  .  bat  this  section  shall 
operate  without  prejudice  to  the  rights  of  any  person 
being  an  assignee  for  value  of  the  estate  or  intereet  of 
the  tenant  for  Hfe.  .  .  ."  Also  eontnaets  not  to 
exeroise  the  powera  are  void,  with  thn  like  exeeption. 
Now»  by  aeotion  GS  of-  the  OaaveyikMiog  Acti  "  a  person 
to  whom  any  pwwtCt  whether  4oaplad  with  an  interest 
or  sot,  is  gisea,  xaa^  by  deed  releaee  or  contract  not  to 
exercise  that  po««t."  It  the  BiU  beoomes  law  it  clashes 
with  this  section  of  the  Conveyancing  Aot,  Tbe  effect 
o(  it  is  that,  subject  to  the  exception  in  favonr  of  assigns 
for  valne  of  the  "  tenant  for  life,"  his  powera  are  in- 
destniotible,  and  this  exception  is  snbjeot  to  a  limita- 
tion. Tfae  tenant  for  liie  may  gmnt  leases  far  twwnty- 
ene,  sMy,  or  ninety'Otna  years,  aeoeediag  to  the  vatnra 
of  the  lease,  provlded-'ha  reeerMs  tfae.bestaoBt  witkoat 
fine,  and  the  leaaa  ia  otfaer^iBe  in  ogofermity  with  the 
Ant.  Aad  this  appliea  to  aMtgnmeota  before  the  Aot. 
8«  tba*,  aithongh  bj  the  teems  of  a  iportflsge  tenant  loc 
Ufie  is  preoladed  from  leasing,  yet  he  is  given  the  power 
by  this  Bill.  No  doubt  this  provision  will  greatly  com- 
mend itself  to  limited  owners,  but  we  donbt  its  fairness 
to  their  iocombranoers.  And,  in  f  utnre,  it  will  of  eonrse 
pro  tanto  diminish  tbe  seenrity  limited  owners  oan  give. 
It  certainly  will  be  a  rather  strange  resnlt  of  legislation 
that  an  owner  in  fee-simple  who  haa  Inoombflced  may 
be  deprived  of  leasing  power,  bnt  the  ^limited  owner  " 
cannat.  Of  oonne  this  afhista  stfotion  18  of  the  Con- 
veyaooing  Act.  Tbe  power  of  faraasieiring  inoamhrancet 
from  «o«  part  ol  the  settled  land  to  another  part,  with 
oeaaent  ol  the  ineombranoer,  seems  insnffioieotly 
guarded.  A  seoond  mottmge  may  be  tamed  into  a  first, 
or  a  mortgage  on  leasebiud  into  one  on  freeholds,  to  the 
disadvantage  of  the  remaindermao. 

Clauses  7  to  IS  relate  to  leases.  They  enable  "  tenant 
for  life  "  to  grant  drdinaty  leases  for  twenty-one  years, 
and  bnilding  and  mining  lease*  for  sixty  and  ninety- 
aiae  yeata  M^eotively.    Tbof  eaald*  the  ■*  taout  for 
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life  "  to  Cuke  a  fine.  We  oanoot  retraio  from  expressiDg 
KDrpriBe  at  this  provivioo,  which  is  of  a  retrograde 
uatare.  It  is  oontrary  to  the  priooiples  of  most  recent 
Btatoteg,  and  also  to  the  general  practice  of  the  pro- 
fessioD.  It  is  true  that,  where  " tenant  for  life"  has 
iocumbered,  ha  will  Dot  be  able  to  take  a  fine  without 
the  consent  of  the  inoambraocer  {aee  olaase  60)  and 
the  remaioderman  is  protected  by  the  provisions  reqnir- 
iiig  that  the  fine  be  treated  as  capital  (elaase  31).  In 
all  probability  the  power  to  take  a  fine  will  very 
wldom  be  aged.  Oo  the  other  band,  buildiog  leases 
for  Diuety-nine  years  are   thought  by  many  to  be  io- 

J'arionB  to  the  pablio  as  encoaragiog  defective  bnildiog. 
t  is  very  general  in  the  North  of  England  to  grant 
laaHSS  for  600  or  999  years,  and  certainly  this  oagbt  to 
be  permitted,  without  the  necessity  of  any  application 
to  the  Coart  Qoder  olaase  11.  A  rather  strange  power 
1*  given  by  olaase  7.  It  enables  tenant  for  life,  although 
impeachable  for  waste,  to  give  leases  "  involving  waste," 
This  seems  inconsistent.  However,  in  case  of  a  miuing 
lease,  protection  to  the  remainderman  is  given  by  olaase 
13.  In  claase  7  (4)  execation  of  a  lease  is  to  be 
"  evidence  "  of  the  execntiou  and  delivery  of  the  ooaater- 
part,  and  by  clanse  9  (4)  a  certain  statement  is  also 
made  "  evidence"  of  certain  matters.  It  shoald  be  stated 
whether  ^niia/aet«  or  conclusive  evidence  is  intended. 
We  presume  the  former  (see  clause  5i),  but  !t  should  be 
expressly  stated.  Clause  9,  which  regQlateB~the  buiidiag 
leases  the  *'  tenant  for  life  "  may  make,  seems  to  con- 
tain a  mistake.  It  declares,  "  Every  building  lease  shall 
be  made  partly  in  consideration  of  the  lessee,  or  some 
person  by  whose  direotiou  the  lease  is  granted,  or  nme 
othtr  penon,  having  erected  ur  agreeing  to  erect  buildings 
.  .  .  ."  Does  this  really  mean  to  enable  a  tenant  for 
life  to  grant  a  building  lease  (ninety-nine  years)  beoaase 
>•  some  other  person,"  perhaps  the  settlor,  or  a  previous 
"  limited  owper "  under  the  settlement,  has  erected 
bnildings?  A  bailding  lease  is  granted  because  the 
lessee  has  bailt,  or  agrees  to  build.  This  must  be  altered. 
By  claase  14  "  tenant  for  life"  may  accept  a  surrender 
•nd  take  any  money  oonsideratloD  for  it  for  his  own  nse. 
This  seems  inconsistent  with  the  idea  of  making  him 
k  trastee  for  the  benefit  of  all  persous  entitled  under  the 
settlement  (see  clause  63).  It  would  be  betterto  compel 
the  tenant  for  life  to  treat  it  as  capital. 

A  more  serious  point  arises  in  connexion  with  olaase 
SO,  which  directs  the  mode  of  ooaveyanod  trader  the 
Act.  The  oonveyaooe  by  deed  of  the  tenant  for  life  is 
to  pass  the  land  conveyed  free  from  the  estates  and 
powers  of  the  settlement,  bat  Sabjeot  to  (i.)  Ail  estates, 
interests,  and  charges  having  priority  to  the  settlement ; 
(ii.)  "  AU  such  other,  if  any,  estates,  ititerescs,  and 
charges  as  have  been  conveyed  or  created  for  Becariog 
money  actually  raised  at  the  date  of  the  deed;"  (iH.) 
Certain  leases  and  grants  "  made  for  value  in  tnoney  or 
money's  worth,  or  agreed  so  to  be,  before  the  data  of 
the  deed."  Apparently,  then,  if  a  mortgage  is  made  to 
A.,  and  afterwards  another  to  B.,  A'b  Beoiority  vraald 
lose  priority,  unless  A'a  money  were  actually  paid  before 
the  oouveyaaoe  to  B.,  although  it  was  paid  after  notiee 
of  the  mortgage  to  B.  Also  a  marriage  settlement  made 
by  tenant  for  life,  out  of  fais  own  estate,  vrould  be  set 
aside  by  subsequent  conveyance  for  money  value.  But 
this  view  does  not  agree  with  clause  SO  (8).  Wbiob  is 
to  prevail  ?  We  propose  to  discuss  other  clauses  of  the 
BlU  ia  a  fatare  artiote.— Zaw  iVswa 


THE  HABBIED  WOURN'S  FBOPEBXT  BILL. 

There  is  probably 'no  part  of  the  law  of  England  at 
the  present  day  which  presents  more  inoousistenoieB 
and  abeurdicies,  or  which  is  less  in  accordance  with 
civilised  opinion,  than  that  relating  to  the  property  of 
married  women.  The  rigorous  simplicity  of  the 
common  law,  which  deprived  a  woman  during  marrisfje 
of  all  property,  was  long  ago  mitigated  by  the  dis- 
iinctiooB  and  axoeptions  introduced  by  eqaity,  and  has 
since  been  materially  modified  by  statute ;  particularly 
by  the  Married  Women's  Property  Act,  1870.  The  result 
ia  a  complexity  and  onocrtainiy  of  Uw  and  practioe 


which  may  be  fairly  gauged  by  the  fact  that  some  thirty 
double-column  pages  of  the  new  "Digest  of  the  Law 
Beports"  are  taken  up  with  oases  relating  to  this 
sabjeot.  The  hardships  and  wrongs  not  only  to 
married  women,  but  to  creditors,  produced  by  the 
present  state  of  things  are  matters  of  every-day 
experience.  The  hill  before  as  is  an  af^lioaticn  of  the 
policy  of  "  thorough  "  to  this  state  of  things.  It  aims 
at  abolishing  the  old  law  altogether,  and  placing 
married  women  on  the  same  footing  with  regard  to 
rights  and  liabilities  of  property  as  unmarried  women, 
or  as  men. 

As  originally  introduced  io  the  Hoase  of  Lords  it 
oonsisted  of  nineteen  clauses,  which  were  praotioally 
identical  with  the  bill  for  the  same  purpose  introduced 
by  Mr.  Binde  Palmer  in  the  House  of  Commons  last 
year.  It  echoed  last  year's  bill  so  exactly  as  to  provide 
that  the  commencement  of  the  Act  should  be  January 
1,  1882,  thus  making  it  to  some  extent  retrospective. 
But  numerous  amendments  were  introduced  in  com- 
mittee, and  as  the  bill  now  stands  it  is  to  liagin  on 
January  1,  1883,  though  it  is  still,  owing  to  some  slip, 
to  be  called  the  Married  Women's  Property  Act,  18tU. 
The  first  two  seotioos  ooBtain  the  snbstauatial  part  of 
the  bill;  the  rest  dealing  with  matters  of  detail.  By 
clause  1  (i.)  a  married  womea  "Bhall  be  okpable  of 
acquiring,  holding,  and  diaposiog  by  will  or  otiietwise, 
of  atty  real  or  personal  praperty  as  her  sepatute  property, 
in  the  Banie  manner- as  if  she  wisre  a  /We'M^  witboat 
the  intervention  of  any  trastee."  Thenexfrsnb-olauss 
gives  ber  pow«r  to  contract,  aadto  sue  and  be  sued,  as 
if  she  were  a  feme  «ob,  and  without  her  busbaard  being 
joined  r  thus  sweeping  away' the  Absnrdity  established 
by  Ifaneoeka  v.  Lablatke,  47  Law  J.  Rep.  Q  P.  614 ;  L.  B. 
3  C.  P.  Div.  197,  tbat  notwitbetanding  the  JadicHtore 
and  Married '  Womea's  BMperty  Acts,  in  an  action  to 
charge  the  wife's  separate  «s»ate,  aaqairsd  as  earniAgs 
or  wages,  it  was  stNl  neeessary  to  make  the  husband  a 
Go-deftiodant.  Sub-daose  (iii.)  estaMisbes  a  presump- 
tion that  every  cootraot  by  a  married  woman  is  in- 
tended to  bind  ber  reparate  pn>p«rty  anless  the  oontrary 
be  shown.  Sub-clause  (iv.)  abolishes  the  rule  laid  down 
in  Pike  v.  FUzgibbon,  60  Law  J.  Rep.  Chase.  894 ;  L.  R. 
17  Ofaano.  Div.  454,  and  makes  after-aoqaired  property 
liable  to  previous  oontraots.  Sab-aUuise  <«,)  says  ttaiit 
every  "married  woman  onrrylng  on  a ssparat*  uale 
shall,  in  respeot  of  her  separate  property,  be  gabjsotto 
the  bankraptoy  laws  in  the  saime  way' as  if  sbs  wsts'a 
feme  ttit."  This  seetioa  rerverses  the  ease  ttt  Bx  ptftt 
font*.  In  rt  (MiMti,  48  Law  J.Rsp.  Bankr.  1«9;  L;<R;'13 
Ohano.  Dir.  484,  in  wfaibb  the  Oonn  of  Ap)Ma)  bald 
that  a  married  womtiD  could  never  bemads  bMUkropt. 
Bat  it  is  bavdly  espliait  enoagh.  A  dsubt  baa  bMn 
soggestedi  whether  the  speMtoaMtnof  sepdralctiisae 
would  Dot  by  isspIiotAion  prevent  «h»  banitraptoy^lriw 
from  being  applied  in' vtheroAses.  It  naiiiliT  BWn 
better  to  omit  the'  wcf  ds  '<  earryitig  od  a  separata  tMAs." 
There  is  no  reason  why  a  womas,  Kke'a  msn,  staMfld 
not  be  made  baakrapt  in  re«peM«f  fWivote  as  tMU'stsof 
trade  debts;  and,  if  she  is  aetaally  io  paftwantaip  'wUh 
her  basbaiNl  in  trade,  there  is  vo  reasoa  wby-Bfae  sbontd 
not  be  eqoally  liable  to-  bankraptoyas  if  sfac  <Mrs 
oatryiag  on  a  separate  trade.  Claase  8  wosld  'ptot^ot 
her,  as  it  woold  'stiyotie  dsei,  it  sbs  merely  lent  Hcn^y 
to  the  husband  te  be  «mpioy«<l  in  tmds^  and  the 
qnestion  of  partbep  oe  no  partner  wbirid  not  be  nscas- 
sarily  more  diffievlt  t»  settle  tn  tbe  case  of  bosband  abd 
wifo  than  of  strangers.  That  clanse  (6)  provides  that  if 
a  wife's  separate  money  is  lent  to  the  husband,  she 
shall  be  entitled  to  prove  as  a  cusditor  tor  tbe  smonat, 
in  case  of  his  bankruptcy;  bat  shall  be- postponed iio 
other  creditors,  daase  S  embodiea  the  Ma>#tod 
Women's  Praperty  Act,  1970.  ss.  1,  7,  8,  bat  exteads 
it  by  declaring  that  a  woman  who  marries' stfter  tbe 
Act,  shall  "  be  entitisd  to  have  and  hold  as  Iter 
separate  property,  and  to  dispOsAof^in  moaaer  afeie- 
said,  all  real  and' personal  prop«i>ty  wbi<rti  shndl'batdug 
to  her  at  the  time  of  martiage,  oc -shall  b«  acq«4i»d 
by  ber  or  devolve  oa  ber  after  mavH*^"  inclodlbg 
any  wages,  Ac    It  seems  anneoeBSMy  to  odA'diis  Ikst 
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olaaae,  it  she  is  to  be  entitled  to  kny  property  which 
•faall  be  soqoired  by  her;  bat  perbapa,  by  way  of 
«yoidin({  the  extraordinary  rssolts  that  are  BometimeB 
arriTed  at  by  oomparing  repealed  with  existing  statates, 
it  may  be  aa  well  to  insert  it  ex  aiundanti  cmtela.  Bat 
it  is  to  be  regretted  that  Acta  of  f  arliament  shoald 
be  defaoed,  and  Bometimae  made  a  dead  letter,  owing 
to  too  great  anxiety  to  epeeify  particnlars. 

Olaaae  4  extends  to  women  married  before  the  Aijt 
similar  rights  to  those  oonferred  on  women  married 
after  the  Aot^  in  relation  to  all  property  the  title  to 
which  aaoraas  after  the  Act.    As  it  speoifioally  iaolDdes 
oontingent  and  reversionary  property,  it  emphasises  the 
aapersession  of  Malins's  Aot,   which  is  not,  however, 
repealed  by  this  Aot.    This  is,  however,  done  by  Lord 
Caims's  donveyanciog  Bill,  in  disonssing   which  we 
■aid  that  the  olaasea   relating  to   married   women's 
property  (olanses  6-9)  conld  be  better  treated  in  oon- 
nexioo  with  the  present  bill.   Olaase  8  of  that  bill  gives 
a  married  woman,  with  the  oonaanenoe  of  her  baaband, 
power,  by  deed,  to  "  dispose  of  any  preuent  or  futare 
or  reversionary  interest,  vested  or  oontingent,  in  any 
property,"  and  to  release  or  eatiognisb  any  power  given 
her,  or  any  eqiii^r  to  a  settlement,  or  to  dispose  of  any 
property  aooraiog  to  her  by  or  uader  any  instrameot 
made  before  or  after  the  Ast ;  hot  apeoial  exemption  is 
made  (as  in  olaoas  - 17  of  the   preeeot   Aot).  ol    any 
properl^  sobjeot  to  a  leetraint  on  «Btioipatioo,  aoxl  of 
any  property  sabjeet  to  her  marriage  aettlemeat.  .  Ibis 
to  be  obsatred'  that,  in  the  main,  tbese  provisions 
eoinoide   with  the   present  Aot,  bat  are  of  greater 
retrospeotiv*  foroe,  aiuee  tbey  apply  net  only  to  oases 
where  the  tide  aecaraes  after  the  ooouaanasment  of  the 
Aot,  bat  to  all  oases  ;  while,  on  the  other  hand,  eaoh 
disposition  osd  oolgr  be  made  joiDtly-  with  her  hosbaod. 
Claase  9  of  the  OooveyaoeiBg  Bill  gives  limited  powers 
of   bindiBg  separate   estates  aa  oompaied   with  the 
present  biU,-  bnt  eqaally  avaxralea  Piki  v.  fU^ibbvn. 
(^nse  6  sweeps  away  all  neoesaity  for  the  adknowledg- 
nenta  of  deeda  or  for  examiDstions  of  married  women 
and  tbeoffieaaof  eommissioaer  tota^e  those  aoknowledg- 
ments  and  to  record  them.    Taken  simply  in  view  of 
the  Oonveyanaing  Bill,  this  provision  is  certainly  open 
to  grave  objeetiooa.    As  some  of  oar  correspondents 
have  pointed   oat,  it  woold   remove  a  sategoard  to 
lAarried' women,  whicfa  expedanoa  has  shown  to  be 
oeaeasacy  and  4>eB^i«ial.    Bnt,  if  the  Married  Women's 
Pieperty  BiUpcMsas,  -those  objeotioas  weald  be  to  a 
great  eateat  removed.    At  pveaeot  it  may  vary  well 
happen  thxrt  the  eiamtsatiaiv  conveys  the  fint  and  only 
fnfomatien  to  tbe-wife  that  she  is  to  sign  awajr  property 
belotiging.'or  wJ^iohcaay  belong,  to  heraelf.    Bat  nnder 
tlM  new  law  it  will   bis  a  fact .  well  koewor  to  every 
isanan  -tlutt  b«i>  ptoi^arty  is  really  her  proper^ ;  and 
that^'if  sha  aa  asked  to  sign  a  dead,  it  mast  be  for  the 
Mipoaast'  dealing-  vNtU  aanet^ing  to  which  she  most 
Bluw  a*  right.    The  pMaant  exaasination  is  not,  and 
Mmnot-kai'  a  paoleotion' against  violenoe  or  ■  pressora  on 
thapatt«4  the-  h«sha«d,  hot.  only  against  his  fraad  or 
the  igMcaaaa  at  the.  wife.    la  iatore  that  ignoranee 
•annotexiafe^  aadtba  frand  will,  therefeicv  ha  bacaly 
peasifala.    Agaiaathoth  fcand  and  violenoe^  too,  she  is 
protactwl  by  seation  11  ei  •tb*  hiU,  wbkk  gtvas.  her 
pmwF  t»  protaet  h«r  property- by  prooeediags  against 
Miyea*,  iaelqding  her  bvabaaid,  as  it  sba  were  a  /«sie 
«•!•  i  aad  by  aaetioa  16,  whieta  givaa  power  to  app^  to 
the  High  Onort  ar  a  Ooanty  Cosrt^  in  a  somoary  way, 
in  any  qoeetioDS  affecting  property  between  herself  and 
her  hosbaad.     The   provisions  of   section  6  of   the 
OoBTeyaaeiag  BiU  may  well  be  tnuisfsrred  to  this  bill, 
and  -the  eakuowledgmeats  of  deeds  and  examinations 
abdtihed.    ClaMea  8  and  9  of  the  CoavsyaaoiBg  Bill 
wooid  bft  aaparflaoaa,  and  better  omitted.    Bat  the 
retiaiyiative  eCFeet  of  elaasa  8  might  osef oily  be  given 
to  aectiOB  4  of  this  billi    BsMog  that  the  separate 
eetate  already  aeqairedander  the  Married,  Women's 
Prepaarigr Aet  wlU— hm to-poww ol  aaing  and  bsiog  sued, 
aatL-iB^sad,  af>  dealing  With  it  ganarally — be  ratraapeo- 
timqr  aAwtaAtigr  the  Aat«  i  t  ia  worth  f^ve  «oosiderat)on 
«taatha*:.it  w««M  net  be  batter  to  make   the   Aot 


retrospective  generally.  The  Settled  Land  BiU,  wbioh 
is  an  eolargiag  bill,  is  retrogpeotive  in  its  operation,  aa 
are  many  of  the  provisions  of  the  ConveyanciDg  Act, 
1881,  and  of  the  Oouveyaooiag  Bill,  1882.  It  wonld 
greatly  oontribnte  to  symmetry  and  simplicity,  to  the 
saving  of  doabts  and  litigation,  and  wonld,  if  the  bill  be 
just,  not  inflict  injustioe  on  anyone,  to  make  this  bill 
also  retrospective.  The  rest  of  the  bill  is'  chiefly 
anxiliary  and  administrative.  Claaaes  6  to  10  are 
mainly  repetitions,  with  improvements  in  detail,  of 
saotions  8  to  6  and  suction  10  of  the  Married  Women's 
Property  Act,  1870,  relating  to  the  manner  by  which 
varioas  kinds  of  property  can  be  legally  vested  in,  or 
transferred  to,  married  women.  The  elaborate  pro- 
visions in  section  10  for  the  appointment  of  new  trnstees 
of  policies  are  onneoessary,  in  view  of  the  tmstea 
olanses  of  the  Oonveyanoing  Aot,  1881. 

In  any  change  in  the  law  of  married  women's  property, 
two  dangers  have  to  be  gnarded  against,  and  two  seta  of 
separate,  and  often  conflicting,  interests  aa  far  as 
possible  preserved.  On  the  one  hand,  yon  have  to 
prevent  the  hasband  being  andnly  saddled  with 
liabilities  imposed  on  him  by  his  wife  ;  and,  on  the 
other,  to  prevent  hnsband  and  wife  combining  to  evade 
their  liabilities  altogether,  and  defrand  their  separata 
or  joint  oreditocs.  Both  these  objects  are  aimed  at  in 
the  bill,  aod  apparently  with  snocess.  Claases  12  and 
18  protect  the  hosbaod  against  the  antenoptial  debts  or 
wrongs  of  his  wife,  except  to  the  extant  of  assets  comiqg 
to  him  from  ber,  as  in  the  amendments  made  in  1874  to 
the  Act  of  1870.  The  wife  is  liable  to  be  sned  for  tbem, 
and  her  separate  estate  is  primarily  liable  thereto ;  bnt, 
to  prevent  snob  diffioalties  as  were  felt  by  creditors  in 
Herder  v.  Willianu,  olanse  14  provides  tbat  one  may  be 
sned  alone^  or  both  may  be  saed  together,  in  which  case 
jadgment  is  given  against  eitber  or  both,  aooording  aa 
the  facta  tarn  ont  to  b<>.  By  olaase  Ifi  the  hnsband 
is  protected  againat  criminal  acta  on  the  part  of  the 
wife,  as  the  wife  is  against  soob  acta  on  the  part  of  the 
hasband  ;  and  claase  16  gives  tbem  power  to  apply  to 
the  Gonrts  for  sommary  orders  in  civil  matters  relating 
to  propercy,  the  one  against  the  other.  Olanse  17 
preserves  existing  and  fntare  settlements,  and  the 
restraint  on  anticipation,  as  a  proteotion  against  ttta 
hnsband ;  bat  henceforth  a  woman  will  only  be  able  to 
settle  her  own  property,  as  against  creditors,  in  the 
same  way  tbat  a  man  oan  settle  his.  One  point  in  the 
bill  is  not  made  safflclently  clear  for  the  protection  of 
oreditors — tbat  is,  whether  there  Is  any  personal  liability 
imposed  on  married  women  ;  whether,  that  Js,  a  judg- 
ment oan  be  given  and  executed  against  ber  peraonalljr, 
or  only  against  her  separate  estate.  The  former  seetas 
to  be  pointed  at  by  the  proviaion  that  she  ia  to  aoe  aud 
be  saed,  and  by  the  power  of  making  her  baukrapt,  as 
if  she  wero  a  fern*  tale;  bat  the  Utter  seems  to  be 
implied  in  olanse  14,  where  joint  judgment  is  to  go 
againat  the  hneband  personally  so  far  as  liable,  apd  tfae 
separate  judgment,  not  against  the  married  womfui 
persoDally,  bat  againat  her  separate  estate.  As  thrita 
oan  no  longer  under  the  bill  be  any  reason  for  making 
prooaadings  against  a  married  woinan  differ  from  thpaa 
against  an  nomarried  woman  or  a  man,  it  wonld  be  aa 
well  that  the  doobts  shonld  be  oleared  np  by  ezpiaas 
wo^  to  that  effect, — Lav  Journal. 


CRIMINAL  LIABHiITT  OP  AVOWT&BBB8. 

We  an  strongly  of  opinion  that  it  is  eminently  desir- 
able to  amead  the  criminal  law  m«king  it  Moay  in  an 
avowterer  to  be  ooneemed  with  the  wife  in  taking  and 
carrying  away  the  goods  of  the  husband.  The  law  as  it 
now  exists  is  thus  summarised  by  Mr.' Justice  Stephen 
in  his  "  Digest  ot  tbe  Criminal  Law,"  p.  213 :  *'  A  married 
woman  cannot  commit  theft  apon  things  belonging  to 
her  hnsband.  If  any  other  person  assist  a  married 
woman  in,  dealing  with  tbiogs  belonging  to  her  hasbaad 
in  a  manner  which  would  amount  to  theft  in  the  cms 
of  other  persons,  snob  dealing  is  not  theft,  unless  the 
person  so  aasistin^  commits  or  intends  to  oemmit 
adaltery  with  the  woman ;  in  Boohoase  he,  bat  not  she. 
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commits  theft.  Bat  this  •zouption  does  not  &pply  to 
the  oase  of  an  aial'erer  or  person  intending  to  oomntit 
adultery,  wbo  assists  a  married  woman  to  carry  away 
her  own  weariuK  apparel  only  from  her  hoaband." 
This  latter  ezoeption  was  established  by  the  decision  of 
the  Ooart  in  lieg.  v.  Pitch  (D.  A  B.  187),  overrnlipg  Beg. 
T.  TolUtt  (0.  &  a.  112),  in  vhioh  oase  Mr.  Jastiee  Oole> 
ridge  bad  told  the  jary  that  "  ir  the  prisoner  elopes 
with  an  adaltereas,  and  they  take  her  olotbes  with 
them,  it  is  larceny  to  steal  her  clothes,  jost  as  muob  as 
it  wonld  be  laroeny  to  steal  her  hnsband's  wearing 
apparel,  or  an}  thing  else  that  wss  his  property."  Mr. 
Jastioe  Coleridge  took  part  in  the  decision  in  Seg.  ▼. 
FitA.  bat  oddly  enongh  bis  previons  decision  in  R^.  r. 
ToUett  was  not  referreid  to  ;  bat,  as  observed  by  the  late 
Mr.  Qreavea  in  his  notes  on  these  cases,  there  oan  be  no 
doabt  as  to  the  propriety  of  the  deoision  in  Reg.  v.  Pitch, 
btcinse,  where  the  wearing  apparel  alone  is  taken,  the 
necessity  for  which  it  is  taken  famishes  the  motive,  and 
negKt  ves  the  anmaa  furandi  Where  the  prisoner  does 
not  <ake  away  the  goods  in  company  with  the  wife,  bat 
•he  joins  him  and  sabseqnently  oomiiui'«  adaltery,  and 
no  distinct  possession  of  the  goods  on  the  part  of  tbe 

Srisouer  in  shown,  he  oannot  be  oonvieted.  This  was 
istinctly  decided  in  £tg.  v.  Ronnberg  (1 C.  it  K.  238)  by 
Lord  Cbihf  Jastioe  Deuman  and  Baron  Parlce.  There 
is  one  case,  that  of  Reg.  t.  Deer  (lli.  ik  a  MO),  which 
Beams  to  be  aatbority  for  the  pcoj^tion  that  ao 
avowterer  oan  be  foand  gailty  of  "  reeaiTing  "  property 
stolen  from  the  hasband  when  the  e^enoe  is  not 
BnflSoient  to  show  he  either  stole  it  himsaU  or  assisted 
the  wife  in  doiog  so.  The  report  of  this  case  is  a  very 
indifferent  one  and  ia  chtarly  wrong,  tor  the  oonviotion 
ahonld  have  been  for  larceny  and  not  raovivinR,  for  a 
wife  cannot  steal  from  her  hnsband ;  and  so,  if  there 
was  no  participation  by  the  avowterer  in  the  "  taking 
and  oarrying  away,"  there  ooaid  be  no  laroanjr,  and 
therefore  no  receiving  stolen  property  by  him. 

One  need  hardly  say  we  have  no  sympathy  with  the 
class  of  men  who  amnse  themselves  by  running  away 
with  other  people's  wives,  regardless  of  the  misery  and 
rain  occasioned  by  their  selfish  oondnot,  and  we  sboald 
be  very  pleased  if  soch  an  act  were  made  an  offenoe 
and  pnoished  by  imprisonment  with  hard  laboar;  at  the 
aame  time  the  law  as  to  laroeny  by  an  avowterer 
enables  private  malice  to  be  gratifteid  at  the  expease  of 
the  proper  admin iatratioo  of  the  oriminal  law,  aadwe 
think  that  a  condition  preeedent  to  the  institotioB  of 
any  snoh  proseootioa  ^oold  be  either  the  oooaent  of 
the  Pablia  Prosecotor  or  the  fiat  <^  the  Attomey- 
Oeoeral,  An  eKoelleot  iUastiMion  ol  the  oeoeasity  foe 
this  reform  has  been  afforded  by  the  oaae  ol  Beg.  vi 
Frank  Turner,  in  which  the  grand  JBiy  ignored  the  biU 
at  the  assizes  held  last  week  at  Newcastle.  Mr.  Tamer, 
who  was  a  lieatenant  in  the  King's  Own  Borderers, 
eloped  on  the  lath  «lt.  srith  a  Mm.  WeddeU,  the  wife 
of  a  solicitor  raaidiog  at  Berwick,  whece  the  prisoner 
and  his  regiment  had  been  stationed.  On  bis  iwtnm  to 
Berwick  two  days  later  Mr.  Tamer  wsw  torrested  on  a 
charge  of  atealiog  a  lady's  tntveUing-trank  and  a  port- 
mantaaa,  valae  60k,  the  ptoparty  of  Mr.  Wedidell,  and 
•abaeqaently  thei*  was  a  fnrtfaer  cbavga  in  lesfieot  of 
foDT  silver  nlt.oaUare,  fear  stl-ver  spoons,  and  sis  silver 
teaspoons,  proved  by  the  polioe  offiesr  to  hsM  been 
foand  in  one  of  Mm.  WeddsU's  troofcs.  Now,  there 
seems  to  be  no  possible  donbt  that,  as  an  avowterer 
oannot,  since  Reg.  v.  Fitch,  be  convicted  for  stealing  the 
wife's  necessary  wearing  apparel,  the  same  argument 
wonld  apply  to  the  tranks  in  which  snob  wearing 
apparel  was  placed.  As  to  the  silver,  Mr.  Tamer  was 
clearly  not  a  party  to  the  original  taking,  because  the 
ovidenoe  showed  that  Mrs.  Wsiddell  met  him  at  a  place 
called  Magdalene  Fields,  whence  they  dcore  to  Ayton 
Station  on  the  North  British  Bailway.  If,  however,  it 
could  have  been  shown  that  she  took  it  by  pre-arraoge- 
ment  with  him,  and  that  he  adopted  bar  aot,  and  ra- 
oeived  it  into  hispoaseasion,  that  wonld  have  amouated 
to  larceny ;  bat  there  was  not  a  particle  of  evidence  to 
this  effect,  or  that  be  had  the  remotest  idea  the  silver 
was  in  th«  ttonk  at  all.     NevecthelMH,  a  banoh  of 


magistrates  committed  the  case  for  trial  to  the  next 
qaarter  sessions ;  however,  the  aooased  very  wisely  snr- 
renderad  himself  into  oastody,  and  so  the  bill  of  indict- 
ment was  preferred  before  tiie  grand  jory  at  the  gaol 
delivery  at  Newcaatle.  We  have  not  before  ns  the 
charge  of  the  leamad  jndge  (Mr.  Jastiee  Watkin 
Williams),  bat,  sa  he  sabsequently  refused  to  allow  the 
costs  of  the  prosecation,  and  oononrred  in  a  presentment 
of  the  grand  jnry  that  the  prosecation  ought  never  to 
have  been  instituted,  we  presume  he  charged  tiiena 
strongly  to  throw  ont  the  bill.  No  one  can  doubt  that 
sach  wss  a  fitting  tarminatioa  of  an  attempt  to  maka 
nae  of  the  criminal  law  for  motives  of  private  vengeance, 
particularly  as  the  proseontor  in  this  case  was  a 
solicitor,  who  must  or  ought  to  have  known  that  his 
proper  remedy  was  to  take  proceedings  in  the  Divorce 
Oonrt,  and  so  obtain  compensation  in  the  shape  of 
damages  for  the  injury  inflicted  on  his  reputation  and 
the  dishononx  brought  npon  bis  borne.— ^w  Tmei. 


OVEEDUE  CHEQUES. 

The  haadnote  to  the  case  of  The  London  and  Oountf 
Bank  v.  Oroome,  reported  in  the  April  nomber  of  the 
Lam  Journal  Reportt,  was  probably  read  with  some 
Borpcise.  In  it  we  are  infariaed  that  a  eheqoe  eight 
days  old  is  not  neoeasarily  taken  sobjeet  to  the  equities 
attached  to  it ;  b«t  that  it  is  a  qaestien  of  fsot  for  a  joey 
whether  the  bolder  took  it  under  aueh  eiroamstaaces  aa 
oBght  to  hace  aroased  hla  saspiaioBs,  The  mind  ia 
aeoosliamed  to  look  opoo  a  oheqoe  as  a  sfaort-Uved  bill 
of  ezohangek  Overdue  bills  ol  exchange,  payable  at 
a  fixed  dato,  it  is  well  known,  are  taken  sabjeot  to  the 
equities,  whether  the  hoUar  baa  or  baa  not  notioa 
of  tham.  The  legitimate  life  of  a  bill  ot  gxnhanM* 
is  tha  intenvitl  between  its  oreatioa  and  it*  mataritjt, 
After  the  date  at  whish  it  ia  payaUa,  nothing  remains 
except  dnly  to  pay  it.  At  that  date  it  is  a  dead  thing, 
and  anyone  who  ohoosee  to  treat  it  as  alive  must  do 
so  at  his  own  risk.  It  has  lost  its  power  of  nego- 
tiability in  the  sense  of  its  starting  afresh  at  every 
new  transfer,  and  carrying  a  better  title  to  a  new 
holder  than  belonged  to  the  parson  from  whotn  it 
oame.  If  this  is  true  with  reganl  to  a  bill  of  axcluuiga, 
at  first  sight  it  would  seem  even  more  appropriate  to 
the  evaaesceBt  life  of  a  cheque,  which,  in  general, 
eziata  only  for  one  day  mere  than  that  ea  which  it 
is  brongbt  into  being.  A  obaqne  given  te-day  to  a 
penon  in  tha  same  town  as  the  banker  ought  to  be 
presented  to-saonow,  otherwise  the  bolder  will  lose  his 
money,  if  tha  banker  become  insolvent,  Ae&sction, 
howavar,  and  a  atady  of  the  jadgnienii  ot  Mc  Jnstioa 
Finld,  shew  that  theas  coasideiBtioBB  by  no  maana 
exbanst  the  osatttr.  A  obeqae,  in  faet,  mosa  ohisely 
rasembtas,  in  ragsed  to  tha  tiUe  it  oontsrs,  a  bill  ait 
eBLcfaange  or  peomiaaory  note  payable  on  daaaand.  With 
regard  to  thesa  inatrnmenta  no  period  has  baea  assigned 
after  whieh  their  vitality  must  be  ooDsideaed  apant. 
The  role  has  only  bean  applied  to  instrnmeota  pajwbla 
at  a  fixad  f  atura  date.  With  regard  to  bills  and  aotea 
payable  on  demand,  it  oannot  be  oontended  that  th^ 
are  held  aahjeot  to  the  equities  at  .any  definite  data 
from  thair  making.  Those  dooaments  are  intaodad  to 
be  negotiated ;  but  a  ohaqae  is  different.  The  negotia- 
bility of  a  cheque  haa  not  been  maoh  favoured  by  the 
law,  and  tha  present  decision  is  one  ot  the  few  wbiob 
gives  aeoarity  to  the  bolder  of  a  oheque,  and,  thsrefora^ 
mast  be  considered  aa  of  do  small  importance. 

The  facts  of  tbe  case  were  of  a  familiar  type.  On 
August  21,  isao,  Oroome,  the  defendant,  drew  a  cheque 
for  £98  on  the  National  Bank,  payable  to  bearer.  At 
that  time  the  defendant  raoeived  a  bill  tor  discountfrona 
one  Colls,  to  whom  he  gave  tbe  ohaqae  as  aaonritiy,  ami 
upon  a  promise  by  CoJIa  that  he  wonld  not  part  with  it 
until  the  defendant  proenred  disooant  ot  tha  bill.  The 
defendant  was  nnable  to  discount  the  bill,  and  gave 
notice  to  Galls,  who,  notwithstandiog^  paid  the  ebeqne 
to  his  bankers,  the  plaintiffs,  who  gaveoonaidaration  lor 
it.  Qaestions  wk*  raised  on  the  pleadings  as  to 
notice  ia  fact  and  want  ot  eonaidenrtion  bom  the 
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plaiutiffg,  bat  these  were  all  abandoned,  and  the  ease 
narrowed  itself  into  the  qaegtion  of  law  whether  a 
cheque  eight  days  old  is  takeu  subject  to  equities  such 
as  that  which  was  aodoubtedly  attached  to  the  cheqae 
Id  this  case  in  favour  of  the  detendaut.  The  defen- 
dant's  cooDsel  relied  entirely  on  the  case  of  Dawn  t. 
EaUmg,  4  B.  &  C.  330;  while  the  plaintiffs'  coaiiael 
relied  mainly  un  Jtothtchild  v.  Carney,  9  B.  A  C.  888.  In 
the  former  case,  the  plaintiff  was  the  drawer  of  the 
cheque,  which  bad  beien  paid  to  the  defendant  by  the 
banbera.  8iz  days  after  the  cheque  was  drawn  it  was 
handed  to  the  defendant  by  a  woman  unknown  to  him, 
who  bought  goods  in  his  shop,  paying  for  them  with 
the  cheque,  and  receiving  ohange.  The  plaintiff  pio- 
dooed  ao  evidence  showing  how  the  cheque  had  left  his 
bMids,  and.  the  defendant  claimed  a  non-suit.  Loi^ 
Tenterdeo,  who  tried  the  case,  did  not  non-suit  the 

SlMotiff,  bat  left  to  the  jury  the  question  whether  the 
efendant  had  taken  the  cheque  under  oironmBtances 
which  oagbt  to  hare  excited  his  suspicion  ;  on  which 
direction  the  jury  found  for  the  plaintiff.  So  far  the 
oaae  does  not  support  the  position  that  a  cheque  is  like 
•a  overdue  bill.  It  is  rather  the  other  way.  On  a 
motion,  however,  for  a  new  trial,  Mr.  Justice  Bayley  is 
reported  to  have  said :  "  If  a  bill,  note,  or  ohsqae,  be 
taJWD  aftec  it  is  due,  tiie  party  taking  it  cab  have  bo 
better  title  to  it  than  the  party  from  whom  be  takes  it." 
This  dictum  from  a  judge  of  high  antbority,  supported 
as  it  was  by  Mr.  Ivalaae  Holroyd,  and  to  the  extent  «i 
throwing  the  onoa  of  pioof  «{ title  oa  the  defendant  by 
the  third  jndge  (the  Chief  Joatiee),  is  the  fomdatien 
for  the  proposition  oonteoded  for.  On  the  other  hand, 
ha  SoUuekUd  v.  Oameg,  the  plaintiff,  the  drawer  et 
»  cheque,  sued  the  dsfaDdaat,  who  had  cashed  it  at 
the  beakers',  on  the  ground  thai  the  cheque  had  been 
obtained  from  the  plaiatiff  by  the  fraud  of  one  Bimdy, 
and  banded  to  the  defendaut  five  days  after  date.  The 
judge  directed  the  jury  is  the  same  terms  as  Iiord 
Tenterden  in  the  previous  oasa  The  jury  fo«nd  for 
the  dsfeodant ;  and,  on  a  motion  for  a  new  trial — ^in  the 
oooras  of  whioh  Danon  v.  HtMing  was  cited— Lord 
Tenterden  laid  down  that  it  could  not  be  held,  as  a 
matter  of  law,  that  a  person  taking  a  cheque  after  any 
fixed  time  from  jt*  date  does  so  at  his  peril 

The  dietam  of  Mr.  Jnstioe  Bayley  did  not,  therefore, 
obtain  the  support  of  the  subsequent  case,  and  must 
■tend  or  fall  on  ita  own  marita.  It  the  learned  jodge 
he  acoorately  reported,  the  expression  used  is  aot 
of  the  most  exaot.  "Bills,  notes,  and  cheques"  ate 
{daoed  in  the  same  category,  as  if  all  kinds  of  bills  sod 
notes,  aa  well  aa  ehequas,  ware  eubjeot  to  the  same  rule, 
Tha  laarnrad  iodge  oaa  hardly  have  said  adviaedly  that 
»  pnniwory  note,  payable  on  demand,  is  abeolutely 
•vbieot  to  equities  when  overdue.  When,  in  fact,  is 
■■ob  a  notA  overdue  1  Prastiaally,  U  mnst  be  always 
overdue,  l»eoa«*e.  the  parson  to.  whom  it  was  offered 
ooald  never  know  whather  the  demand  bad  beea  taade ; 
vrinreaa  is  theoaea  of  ajuite  payable  at  a  future  date, 
the  note  spcoike  for  iteelf.  The  f  sot  that  bills  and  notes 
ate  involved  indiscaminately  with  cheques  seems  to 
detract  ioom  the  weight  of  Mr.  Justice  Bay  ley's  opinioD, 
aa  showing  that  the  aabjaet  had  bsrdly  baensutteieotly 
oonsidaiisd.  Still,  it  may  be  that  cbwqoee  stand  on  a 
difEannt  footing  from  bills  and  notes  payable  oo  demand. 
With  regard  to  soob  bills  and  notes  we  are  left  in  doubt 
at  what  date  Mr.  Justice  Bayley  meant  that  they  were 
overdnck  With  regard  to  cheques  there  oaa  be  no 
anoh  doubt.  If  they  are  ever  overdue,  they  are  always 
overdue.  If  Mr.  Justice  Bayley's  view  be  correot,  a 
cheqae  oannot  be  utilised  as  a  negotiable  instrumeob 
We  see  no  reason  why  the  utility  of  oheqaea  should  be 
so  reatrioted.  The  only  reason  for  sneh  restriction  is 
the  ioconvenience  it  may  be  to  the  drawer  to  have  a 
cheque  afloat  in  the  world  for  any  considerable  period. 
Most  men  like  to  see  all  the  cheques  drawn  down  to  the 
last  few  days  retorned  to  them  with  tbmr  passbook; 
and  to  keep  a  cheque  for  more  than  a  day  or  so  withont 
UBsenting  it  is  not  considered  a  basineaalike  proceeding. 
The  sefiotiahility  of  cheques,  for  these  reaeons,  is  never 
likely  to  be  veqr  extended ;  bat  there  ia  no  reaaon  why 


persons  having  no  banking  account,  or  for  other  reasons* 
should  not  be  allowed  to  negotiate  them.  The  man 
who  takes  a  cheque  many  days  old  will,  aocordiog  to 
the  ruling  of  Mr.  Justice  Field,  still  be  liable  to  have 
his  conduct  scrutinised  by  a  jary  of  business  men,  who 
will  largely  be  governed  by  the  view  taken  of  the  position 
of  cheques  by  the  community.  It  may,  therefore,  be 
safely  taken  that  Mr.  Justice  Field's  decision  is  sound 
in  policy  as  well  as  law,  and  in  aooordanoe  with  the 
ideas  of  the  day,  which  lean  greatly  in  favour  of  freedom 
of  negotiability. — Lan  Journal. 


THE  WOBEINa  OF  THE  LAND  LAW  AOT. 

A  Parliamentary  retnm  of  proceedings  under  the 
Land  Aot  up  to  the  16th  alt.  has  been,  pablished,  from 
whioh  it  appears  that  the  total  number  of  applioationa 
to  have  fair  rents  fixed  up  to  that  date  was  76,889,  and 
agreements  to  fix  fair  rents  4,917,  making  a  total  of 
81,806  oases  brought  under  the  notice  of  the  Land 
Oemmissioners.  Of  these,  in  4,449  oases  rents  were 
fixed,  664  applications  were  diBmiaeed  or  stiruok  out, 
and  469  applications  were  withdrawn,  the  4,917  agree- 
ments to  fix  fair  rents  being  also  adjusted,  midcing 
a  total  of  70,499  fair  rent  oases  decided.  The  ap- 
plications to  have  leases  declared  void  were  1,484, 
of  wMoh  74  were  declared  void,  406  appHoatioos  were 
dismissed  or  strnck  oot,  and  195  appltoations  were 
withdrawn  or  eompromised— a  tot«i  namber  of  678 
lease  eases  disposed  of.  The  number  of  -miscellaneous 
originattng  notiees  received  was  64,  of  which  five  were 
disposed  of.  The  number  of  appeals  lodged  in  the 
matter  of  fair  rent  is  1,428,  of  which  196  have  been 
beard  and  6S  withdrawn. 


LAND  LAW  (IRELAND)  AOT,  1881. 

Bulbs  in  further  continuatum  of  thou  unteti  by  IriA  Land 
Oommution,  Itt  October,  188t. 

6th  day  of  January,  1883. 

141.  It  is  ordered  that  from  and  after  this  date,  ia 
lieu  of  so  much  of  Kale  23  aa  provides  that  the  Court 
may  at  all  times  extend  the  time  prescribed  by  their 
rules  for  serving  notices,  or  doiag  any  other  aot,  the 
feUowing  rule  be-aobetltnted  :— 

The  Ooart  shall  have  power  to  enlar^ge  or  abridge  the 
time  appointed  by  the  rates,  or  fixed  by  aay  order 
enlarging  time,  tor  doicK  any  set  or  baking  any  proceed. 
ing,  upon  aaofa  terms  (if  any)  as  the  ease  may  require, 
and  any  suoh  eAlargemeot  may  be  ordered,  altbongh 
the  applloation  for  the  same  is  not  made  nntil  after  the 
expiration  of  the  time  appoiirted  or  allowed. 

Uth  day  of  Maroh,  1833. 
14S.  It  1b  this  day  ordered  *y  libe  Irish  Ijaad 
Oommiasioa,  that  when  aoy  appUoation  is  made  for 
advaoees  under  Fait  Y>  of  the  Act,  if  it  ahaU  appear 
to  the  Comaoisaion  aeoeeaary  to  malca  preliminary 
inquiries  in  respeet  of  the  application,  they  may  before 
entertaining  It  reqaire  the  applioant  to  >edge'aaoh  a 
som  aa  they  may  eonddec  soffioiaBt  to  cover  the 
reasonable  expsnsea  of  the  inqoiriee ;  and  ia  the  eveot 
of  the  traosactioo  being  oartted  out,  oredit  shall  be 
given  for  such  anm  oat  of  the  percentages  charge- 
able by  the  Commiasion  for  expenses  in  relation  to 
purchases. 

83nd  day  of  April,  1888. 

Agreement*  to  rrftr  amount  (/  fair  reM  to  xatnter  named  6y 
Oommitnon. 
It  is  ordered  by  the  Land  Commiwiea  aa  foUowa  :— 
148.  The  taadk)rd  and  teoAntof  a  h(riditig  desiroas  of 
entering  iato  an  agreement  and  declaration  as  to  the 
fair  rant  of  the  holding,  to  be  filed  in  the  Goan  of  the 
Land  OommiasiOD,  but  not  agreed  as  to  the  amoant  of 
anoh  fair  rent,  and  whether  aa  originating  notice  to  fix 
a  fair  rent  has  been  previously  served  or  not,  may 
oonsent  that  the  fair  rent  to  be  stated  in  snob  agree- 
ment and  declaration  may  be  referrsd  to  aad  detei  mined 
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by  a  Talaer  to  bo  named  by  tha  Land  Oommissioo  tor 
tbat  parpose,  saoh  vainer  beinf;  aided,  where  be  shall 
deem  it  necesiiary,  by  the  deciiiion  of  the  Land  Com- 
miaaion  npon  any  dlspated  qaestion  or  qaesUoas  of  law 
or  fact. 

144.  Snob  referenoe  shall  be  sigaad  on  the  part  of  the 
landlord  by  himself,  his  land  a({ent,  or  bis  solioitor,  and 
on  the  part  of  the  tenant  by  himself  or  bis  solioitor, 
and  shall  be  aeoompanied  by  the  sheet  of  the  Ordnauoe 
Map  showing  tb«  holding  or  boldiogs. 

The  LandOommissioD  may  tberenpon  name  a  vainer 
who  shall  proceed  to  value  the  holding. 

146.  If  the  vainer,  before  making  his  award,  desire  to 
have  any  disputed  qaestion  or  qaeations  of  law  or  fact 
decided  by  the  Land  Commission  he  may  sabmit  the 
same  for  such  decision  by  a  special  report  which  may  be 
aooordiog  to  Form  No.  70,  and  the  Land  Commission 
•ball  thereupon  consider  such  question  or  questions, 
and  transmit  their  decision  thereon  to  the  valuer. 

146.  When  the  valuer  has  signed  his  award  the 
landlord  and  tenant  shall  tberenpon  sign  the  deolaration 
and  agreemeiit  fixing  the  amount  so  awarded  as  the 
fair  rent  of  the  holding,  the  teoaoL's  signature  being 
witnessed  as  provided  by  Bales  100  and  101. 

147.  The  reference,  the  appointment  of  vainer,  and 
bia  award,  and  the  agreemeut  and  declaration  flzing 
the  fair  tent  may  be  all  acoording  to  Form  Mo.  69. 

148.  Itnles  103, 103, 104,  and  lOS  shall  be  applicable 
to  saoh  agreement  and  declaration,  save  that  the  filing 
and  lodgment  shall  be  in  the  Court  of  the  Land  Com- 
mission, and  with  this  addition  that  not  only  the 
agreement  and  declaration,  bat  the  reference,  the 
appointment,  and  the  award  shall  be  likewise  lodged 
and  filed. 

149.  A  certificate  given  sursaant  to  the  above  Bole 
No.  148  or  to  Bule  No.  102,  need  not  heDoeforth  be 
sealed  with  the  seal  of  the  Land  Commission,  but  may 
instead,  where  deemed  oonvenient,  bear  ihe  aignatore 
of  the  Secretary. 

160.  Where  an  originating  notioe  to  fix  a  fair  Mat 
has  been  served  by  the  tenant  in  any  case  in  which  the 
Poor  Law  valuation  of  the  holding  shall  not  be  ander 
£10,  the  landlord  may  demand  from  the  tenant  the 
particulars  of  any  improvements  intended  to  be  relied 
npon  by  the  tenant  as  having  been  made  by  bim  or  his 
predacessor  in  title  with  tha  dates  at  which  the  same 
were  made,  and  in  ease  of  neglect  or  reitasal  to  comply 
with  such  demand  within  a  reasonable  time,  the  land- 
lord may  apply  to  the  Court  for  an  order  that  such 
partiealar*  bis  giv*n.  The  Court  may,  on  speoial 
gronnds,  nake  an  order  that  partioulars  shall  be  given 
when  the  valuation  is  nnder  £10,  or  shall  be  given  by 
either  landlord  or  tenant  in  any  other  case  not  provided 
tat  by  any  rale  of  Court. 

161.  Bule  64  of  the  rnles  of  the  Ist  October,  1831, 
la  rescinded,  and  the  following  substituted: — 

£v«ry  order  of  the  Land  Commiasiob  or  Miy  number 
or  members  thereof  shall  baw  tb«  aignatare  of  the 
Bagistrar  or  an  Assistant  Bagistrar  of  the  Conrt  of  the 
Lwid  Oommissioo. 

Bveiy  order  of  a  Sab-Commission  shall  be  signed  by 
tb«  members  of  saoh  Bab^Oommission, 

Every  order  of  the  Land  Commission  or  of  any 
mambair  or  members  thereof  or  of  any  Sub-Oommisaion 
shall  bear  date  as  of  the  day  on  which  sach  order  was 
aotaaUy  pronouooed. 

163.  Every  application  made  for  the  purpose  of  trans- 
ferring proceedings  from  the  Civil  Bill  Court  to  the 
Conrt  of  the  Land  Commission  shall  be  supported  by 
an  Affidavit  that  each  application  is  not  made  for  the 
parpose  of  delay,  and  the  Conrt  may  upon  such  appU- 
oation  impose  snch  terms  npon  either  party  as  to  the 
Conrt  may  appear  Jast  or  reaaonable. 

163.  An  application  to  the  Land  Commission  to 
transfer  a  case  from  the  Civil  Bill  Conrt  to  the  Land 
Commission  may  be  made  not  only  at  the  time  men-  i 


tinned  in  Bale  62,  bnt  may  be  made  at  any  time  not 
later  than  three  weeks  before  the  first  day  of  any 
adjonrned  Sessions,  or  the  first  day  of  the  Sitting  of 
the  Court  for  Civil  bnsinesa  at  any  snbseqaent  Sessions, 
so  that  snob  adjourned  or  sabaequsnt  Sessious  b* 
held  before  the  hearing  of  the  ease  has  actaally  com- 
Qianaed. 


BABBISTEBB-  FEES. 


Daring  the  week  a  lay  newspaper  has,  in  a  paragraph 
headed  "  Barristers'  Fees,"  pronounced  in  severe  term* 
against  a  practice  which  it  alleges  obtains  at  tha 
Parliamentary  Bar.  This  practice  may  be  explained 
by  stating  a  hypothetioal  oase.  Opposition  Bills  for 
the  construction  of  separate  lines  to  ran  over  much  tha 
same  ground,  are  before  the  Commons,  promoted  by 
separate  existing  railway  companies.  The  parliamen- 
tary agents  of  one  oompany  retMned  a  weU-known 
parliamentary  leader,  bat  upon  oalling  soon  afterwards 
at  the  leader's  chambers  his  clerk  told  the  parliamen- 
tary agent  that  his  principal  had  been  offered  a  retainer 
by  the  other  railway  oompany,  bnt  which  was  of  course 
refused,  seeing  that  the  two  Bills  "were  oompeting 
Bohsmes,  but  tbe  leader's  elerk  added  that  the  sab- 
sequent  offer  of  retainer  by  the  other  company  involved 
tha  first  corner  in  paying  doable  face  on  the  fisst  and 
last  day  that  the  Bill  woold  be  bsfore  the  oommittee. 
Oar  ooatemporary  assores  us  that  theita.  dooUe  fees 
werejkotaally  paid.  Wa  ace  not  pr^ared-to  adopt  the 
severs  language  made  ose  of  in  tbe  newspaper  paragraph 
before  as,  bat  we  do  on  behalf  ol  soliaitors  enter  a 
r^gpeetfnl  protest  against  this,  as  it-  appean  to  ni^ 
iodafensible  praotioe,  Sir  Edmand  Beckett  was,  whan 
in  praotioe,  in  the  front  ranks  ol  bhe  Bariisimantary 
Bar,  and  after  his  vigorous  assault  upon  tiie  eaisting 
system  by  which  iasarance  offiaee  pay  oommissions, 
we  feel  quite  sure  that  this  oostom  of  the  Parltameatary 
Bar  is  one  which  Sir  Edmand  never  oonld  have 
recognised  or  sanctioned.  It  is  manifest  that  snob  a 
system  as  that  of  requiring  doable  fees  where  a  retainer 
has  been  offered,  as  in  tbe  case  here  stated,  opens 
the  door  to  irregularities ;  for  a  parliamentary  agent's 
clerk  would  only  have  to  go  and  offer  a  retainer  to  a 
particular  leader,  whom  he  had  heard  WM-likelyto  ba 
retained  on  the  other  side,  to  stand  a  vary  0>od  cbanaft 
of  oompelling  his  oppoaaat  to  pay  deaUa  «aaiia«l'a 
f  aes.— Zow  Tm*$. 


PRACTICE  UNDER  THE  CONVEYANCING  ACT. 

Tha  S9tb  seotioa  «t  the  ConveyaoeiBg  and  Law  of 
Property  Aet,  1881,  aeasas  not  nniikely  tooooasioasoaia 
differsnse  of  prastioe  among  the  difiareiit  jnilgss  of  tfa« 
Chancery  Division.  -At  all  evaBto  tha  dsoision  of  Mr. 
Justice  Fry  in  Hodga  v.  Bodga,  on  tiM-Snl  alb,  does  nat 
appear  to  be  dietated  by  quite  Mm  same  spirit  as  that 
which  prempted  the  obaervatioDs  of  Yioe^OhaaaaBor 
Hall  ia  7<wapii»  v.  ^tOar,  on  the  17tfa  IfaMfa,  to  -which 
we  recently  took  eooasioa  to  advart.  The  oaae  is'  ooaia 
which  it  ia  perhaps  nnavoidable  that  there  shonld  b« 
soma  difieraDoe  of  prsotieev  sinea  it  is  hardly  to  ba  ex- 
peoted  that  every  judge  will  take  thsBame  view  of  what 
is  for  the  benefit oi a  mairied  woman.aod applioations 
Tinder  the  section  are  not  likely  to  coma  fiaqnaatly  before 
the  Court,  of  Appeal.  Yioe-OhanoaUor  Hall  said  that 
he  shoald  reqaira  very  strong  reasons  before  he  oon- 
sented  to  exercise  tha  disoretion  oonferred  upon  him  by 
the  Act,  and  that  it  was  by  no  means  enough  for  a 
married  woman  to  eome  to  the  conrt  and  say  that  she 
wanted  to  ose  the  property  on  which  the  restraint  on 
anticipation  was  imposed.  Yet,  in  snbstanoa,  the  ap- 
plioation  in  Hoiga  v.  Badge*  amonnted  to  little  mote 
than  this.  lu  that  oase  a  fond  in  ooart  waaaatticd  on 
a  lady  married  to  a  Freooh  sabjeot,  aad  domioUad  in 
Feanoet  for  life,  than,  in  defaultot  ehildren  '(whinfa  hap- 
pened), she  had  a  general  power  of  appointment  by  wiH, 
and  in  default  of  appeiatment  the  fond  went  to  bar 
abaolntely.  Mr.  Jostioa  Fry  oonaiderad  that;  «bae  tba 
lady  bad  the  intarest  ol  tha  fkmd  foe  liie^  aad- on  her 
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death,  whetber  shs  exeroiied  the  power  or  not,  it  pMsed 
sahjeot  to  her  dehta,  it  was  for  her  beoefit  that  a  portion 
of  tbe  (and  sboald  be  Bold  and  the  prooeedi  handed  orer 
to  her  for  payment  of  debts,  which  harassed  and  annoyed 
her  liceatljr.  Tbe  annoyanee  waa  oooasioned  in  great 
measure  by  the  fact  that  the  French  oreditora  knew  of 
their  debtor  being  entitled  to  a  large  faud  in  England, 
and  could  not  andarstaod  tbe  reetraint  on  anticipation  ; 
that  not  existiug  in  tbe  law  of  Franca.  No  donbt  there 
is  mnoh  to  be  said  for  the  view  that  a  fnnd  intended  to 
constitote  an  inalienable  posseRsloD  for  a  married  woman 
should  not  be  lightly  allowed  to  be  alienated  ;  bat  when 
a  lady  is  practically  the  only  person  interested  in  a  fnnd, 
when  that  fond  must,  under  any  eiroomstances,  be 
liable  to  payment  of  ber  debts,  and  when  those  debts 
harass  and  snrronnd  her  with  sordid  cares,  it  can  scarcely 
be  doubted  that  it  is  more  for  her  iotereiit  that  the  debts 
■honld  be  paid  oat  of  tbe  fnnd  while  she  is  still  living, 
than  after  her  death,  possibly  hastened  by  anxieties, 
when  the  payment  is  not  for  ber  relief,  but  for  that  of 
those  who  come  after  her. — Law  3Vme>. 


A  DEAD  MAN  COUINa  TO  LIFE!  AGAIN. 

Mr.  Jnstiee  Habbison,  with  a  city  oommon  jury,  had 
betoM  him  on  ThUMday  an  extraordinary  case.  It 
Moee  cat  of  aw  ittt«rpiead«r  issoe  in  reference  to  the 
ownenhip  <A  eertaiti  property  seiaed  in  March  last 
under  •BASeciition  at  the  suit  of  GtariBtopber  Nowlan 
agalnM  Thomn  KaMy.  The  plaintiff  oarries  on  tfa« 
buiiMW  ef  »  vietoaller  in  Oamden-stteet,  and  tbe 
defendant  was  aflarmerieeMing  in  the  Comty  Dabtte. 
It  appeaMd  that  Nowlan  had  lent  a  atim  of  £S0  t4 
SLcUy,  and  the  latter  failing  U>  repay  the  debt  had  pro' 
eeedingstsiMn  against  him.  A  notice  to  tbe  effect  that 
Ketty  waa  dead  was  served  on  Nowlan,  bot  tbe  latter, 
beHeving  the  statement  to  be  nntrne,  oentinned  the 
action,  and  having  obtataed  a  deoree  seised  the  defen- 
dant's property.  The  defendant's  son-in-law,  Patrick 
Nowlan,  however,  claimed  the  goods  seized,  alleging 
that  he  had  parohased  them.  The  present  issne  was 
consaqaently  directed  to  try  tbe  ownership  In  the 
property. 

Mr.  Tiding,  in  stating  the  case  for  P.  Nowlan,  said 
that  th*r»  wen  only  two  points  involved  in  the  ease — 
firattyr  vrtiether  Patrlok  Nowlan  had,  as  alleged,  pnr- 
ehaaed-tbe  fnraperty)  and  whetbel  Thomas  Kelly  was 
dead  at  tbe  time  these  proceedings  were  eoramenoed. 
The  plaintiff  alleged,  that  Thomaa  Kelly  was  then  and 
to  atijl  alive,  and  ha  denied  that  there  was  aay  bonaide 
purainise  by  Patrick  Nowlan.  '  Coansel  said  it  would  be 
ptovad  by  asveial  wttnesaes  tlMt  Thoosas  Kelly's  death 
toDhplaaatra  tbe  1st  of  Janaarf  In  tbe  present  year, 
tbat  be  -srsB.  attarwanla  -Jmrlsd  In  a  graveyard  at  Glen- 
OBlIau,  and  that  a  noBsber  of  persons  living  in  tbe 
dtstriatotttende*  biafanerat. 

-•Xhe  "PiaimiS  tras  esaminad,  and  depneed  that-  ite 
purehasBd  tbe'goods  f«r  £16,'  and  he  also  atated  that  he 
waa  aware  Tbomas  Kallywaa  daad.  He  attended  the 
wkka^aad  anv  the  oorpae,  which  wMafterwatda  boried 
MfilBinmllea, 

Thomas  Maaiia  also  gatn  evldenas  as  tottiefmrebaM 
ot'tbe'gnDdahythepiaiiftia.  He  knew- aa  noBettaker 
in  Wiaetaive*a««treas  ftmu  whom  tkey  purchased  a 
eoOn  ftir  (iiuu—sil  for  £1  19s.  Witness  gat  Is.  oom> 
■mission  on  tbe  traoaaotion  from  the  undertaker.  Tbe 
eoAn  bad  a  bivastplatB,  with  the  name  of  tbe  deeeaaod 
Mid  bis  age,  •■  73  years,"  engraved  on  it 

Margaret  Kelly,  widow  of  the  "  deceased,"  deposed 
that  her  hoaband  died  very  suddenly,  as  she  believed 
from  bronsfaitis.    fie  hMid  not  been  visited  by  any  doctor. 

Tbiadoaad  tbe  plaintiff's  case, 

Mr.  Mmtpky,  Q.O.,  atasad  the  defendant's  ease,  and 
ebaraatensad  the  case  made  for  tbe  plaintiff  as  a  eon- 
soiiaay  and  fraod.  It  would  be  ehown  tbat  Thomas 
Kelly  waa  atiUsUvteft  man.  He  was  fcnibly  reminded 
by  «Ms  oaaa  nt  oa»  ot  LeSMi'a  ncvslst  in  which  it  was 
stated  that  a  gentteman  vrfao-waa  in  distressed  cironm- 
staaaoar,  fa»riag  tbabliia  parson  would  be  saiised,  got  it 
Mpgrtad  that  ba  was  daKd»  and  inmt  tiuoogh  a  mock 


funeral  to  escape  his  creditors.  (Langhter.)  One  of  the 
earliest  cases  Lord  St  Leonards  had  to  deoide  when  be 
came  to  this  country  as  Lord  Chancellor  was  an 
administration  snit  of  a  gentleman  who  was  supposed 
to  have  died  intestate.  The  case  lasted  several  days. 
Witnesses  had  proved  the  man's  death,  but  towards  the 
dose  of  the  case  a  gentleman  in  court  got  np  and  asked 
permission  to  make  a  statement  Lord  St.  Leonards 
asked  who  dared  to  disturb  the  court  T  The  gentleman 
replied,  "  My  lord,  I  am  the  intestate."  (Lau^ter.) 
That  case  still  remains  in  the  books,  but  there  hsd  been 
no  dnoision  yet  on  the  point  aa  to  whether  or  not  an 
intestate  bad  a  right  to  appear  in  his  own  behalf. 
(Contiuned  laughter.)  He  would  produce  evidence  for 
the  jury  to  prove  beyond  all  donbt  that  Thomas  Kelly 
was  still  a  living  man. 

Dr.  Mackey,  registrar  of  the  district  in  which  Kelly 
resides,  gave  evidence  tu  the  effect  that  Kelly's  wife 
offered  him  £2  for  a  oertifloate  of  her  husband's  death, 
which,  of  coarse,  be  refused  to  give. 

The  Bev.  Mr.  fioland  proved  that  Mrs.  Kelly  called 
on  him,  and  inirfsted  on  getting  a  certificate  of  her 
marriage,  wfaiob  ooonrrsd  42  years  ago,  the  object  being 
to  have  it  described  in  tbe  certificate  that  she  was  a 
widow,  and  that  ber  husband  was  now  dead.  He 
refused  to  give  ber  the  certificate. 

MrsL  Donnelly,  wife  of  an  nadertakar  in  Winetavem. 
street,  stated  that  Mrs.  Kelly  and  her  son  had  pur> 
chased  a  coffin  aod  breastplate,  on  which  the  oama  ot 
the  "  deueased,"  the  date  oi  his  death,  aod  his  age  were 
Inscribed. 

A  witness  named  O'Connell  swore  that  be  saw  the 
sapposed  deceased  alive  a  few  weeks  since  at  a  place 
called  OldtuwQ,  in  the  C!oaoty  Meatb. 

Other  witnesses  also  deposed  to  tbe  faoi  that  deceased 
was  still  slive. 

Mr.  Justice  Babsisoit,  at  this  stage,  said  he  felt 
bound  to  ask  plaintiff's  coansel  whether  tbey  hoped  to 
succeed,  aod  if  tbey  intended  to  push  the  case  fartberf 

Mr.  TMling,  after  some  consultation,  said  that  having 
regard  to  tbe  evidence  which  bad  been  adduced,  be 
thought  it  was  hopeless  to  oontinue  the  proceedings. 

The  jnry  then  found  a  verdict  for  Christopbor 
Nowlan  on  all  the  issues  raised. 


THE  CONVEYANCING  AND  LAW  OF  PROPERTY 
A0T,ie8I.  WHERE  IT  SHOULD  BB  ADOPTED, 
AND  WHfil^  EXCLUDED.-XIII. 
{CanHnutd  from  page  191,  anil.) 
SaZIXdUIBHT  OV  ll*MD  OK  MABBIAaS,  THB  CBOABBH 

*«xnio  as-Tbha»«s  nr  Gottxox  n  Tan. 

Introductory. 

When  Lord  Cairns  introduced  into  tbe  House  ot 
Lords  the  Bills  which  became  the  Conveyancing  Aat» 
1881,  and  the  Solicitors'  Kemaoeration  Act,  1881,  he 
also  introduced  a  Settled  Land  Bill,  one  object  of  which 
vraataaiiDitea  and  aiaapiify  sattlamsBta.  The  LiiMral 
Ooverameatr  however,  opposed  the  Settled  Land  Bill, 
which  was  aooardingly  dropped.  It  has  this  esesioa 
been  again  introduced  by  Lord  Cairns.  For  aeoomit  of 
this  fiiU  see  law  Tinui,  M*t«h  11,  p.  380 ;  and  Weekly 
Notes,  March  i,  p.  7.  Tiios  it  was  not  intended  that 
tbe  Oonveyanciog  Act  should  malM  any  great  changes 
in  aattlamenta  of  luid ;  neverthelesa  settlements  of  real, 
aa  well  as  of  paraoual,  estate  can  often  be  considerably 
abbreviated  by  reliance  upon  the  Act. 

Tbe  first  example  that  we  shall  take  will  be  a 
marriage  settlement.  The  more  usual  and  approved 
method  of  settling  land  upon  the  children  of  a  marriage 
is  to  convey  tbe  land  to  trastees  for  sale,  and  to  settle 
the  proceeds.  This  mode  of  settlemeat  is  described 
aud  discussed  io  our  last  article  (Lav  Timet,  April  1,  p. 
882),  bat  the  present  plan  is  sometimes  adopted.  For 
old  forms  see  Bythewood  vii.  S99  ;  Barton  vii.  809,  i67 ; 
David,  ill.  1984  ;  Concise  David.  2nd  edit.  225  ;  Key  A 
ElpUnstone,  1160.  For  new  form  see  Cone.  David.  12th 
edit.»77. 
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Recital: 
Becitals  of  title  had  of  agreement  to  settle  Bhoald  be 
avoided  where  reaaooably  praotioable,  lest  a  covenant 
for,  or  representation  of,  title  shonld  be  implied  (see 
Law  Tima,  April  1,  p.  383).  Bat  of  ooarae  this  is  not  iu 
auy  way  a^eoted  by  the  i.ot. 

The  LmiteUiom. 

The  life  estates  of  tha  basband  and  wife,  and  the 
powers  of  appoiDtment  to  the  ohildzen  will  be  inserted 
an  QSQal :  (David,  iii.  1236 ;  Oono.  David.  I2th  edit 
878). 

The  next  limitation,  "  To  the  nse  of  all  the  children 
of  the  said  intended  marriage,  and  the  heirs  of  their 
respective  bodies  in  equal  shares  as  tenants  in  oommoa," 
may  now  be  abbreviated  by  virtae  of  sect.  51,  and 
will  ran,  "  To  the  use  of  all  the  children  of  the  said 
Intended  marriage  as  tenants  in  tail  iu  common  in  equal 
shares." 

The  Accruer  Clauu. 
■   Mi;.  Bl  a.  DavidsoD  <Con«.  David.  Uth  edit.  379) 
omits  the  aoorner  clause,  and  iosteai],  aft«r  the  words 
"  equal  atuLtes,"  adds  "  with  oroBB-remaiadurs  between 
or  among  them." 

Mr.  Stephen,  in  the  last  edition  of  his  Oommentaries 
(boc&  il.  pt.  1,  o.  8,  p.  351),  states  the  law  with  re^tard  to 
OFOss-remainders  to  be  as  follows :  "  In  a  deed  they  oan 
be  given  only  by  express  limitatieB,  and  shall  never  be 
im^ied ;  tboa]^  it  is  otherwise  with  respect  to  wills, 
which  are  here  again  exponnded  more  liberally,  with  a 
view  to  the  presumable  intent  of  the  donor.  Hence,  in 
these  cross-remainders  may  be  raised  not  only  by  actaal 
limitation,  bat  by  ftoy  ezpression  from  which  the  deaign 
to  create  them  can  reasonably  be  inferred." 

No  donbt  this  simple  mode  of  dealing  with  aooraing 
•hares  was  valid  in  wills.  For  form  in  will  see  Hayes 
&  Jarman,  eth  edit.  190 ;  Pridsaax,  lltb  edit.  498.  Bat 
there  is  a  great  distinction  between  wills  and  deeds 
with  regard  to  the  creation  of  oross-remainders.  It  is 
laid  down  by  the  authorities  that  in  deeds,  when  the 
limitations  are  legal,  they  can  only  be  created  by 
express  words :  (Bntler's  note  to  Co.  Litt  195  b ; 
Iieading  Cases  Conveyanoing,  Srd  edit.  656,  sea  oases 
there  cited.  Oompaie  Preston  on  Bstates,  L  91,  115 ; 
8hepp.  Toacb.  by  Atherley,  8th  edit.  442).  So  it  has 
been  held  that  oroea^tanuiiidera  oan  only  be  raised,  by 
proper  wcovto  of  limitation,  and  that  plain  IntentioB  is 
not  snffioieDt :  {Doe  <i.  faqiuU  v.  WorAey,  1  £asli,  416.) 
In  the  last-mentioned  case  Lawrence,  J.,  said  that 
tax  express  daclaratioo  "  that  Idiars  shall  be  oross- 
remaittdetfl,"  was  insnffioiMit  in  a  dead;  and  so 
Pollook,  C.B.,  •tatad,  in  Dot  0.  Otift  r.  Birlckead  (4  T&xc. 
110, 124),  that  if  the  deed  contained  an  express  claase 
-that  in  case  one  of  tPWo  temiBtB  in  common  in  tail 
Mionld  die  wtthoat.baii*  of  the  becly,  his  lamat^  sbMUd 
go  ever  te  the  other  by  wa^  of  croas-remaindar  in  tail, 
the  intentioo  eoold  not  be  oairiad  into  eSact  for  want 
of  the  woida  ■•  haira  of  the  body  "  «ooBeatad  wttb  the 
gift  over  by  way  of  cross-remainder,  and  tharii  lihis  oonld 
vat  be  done  by  aay  words  exaapt  idia  words  "  hain  of 
the  body." 

Tfak  sttriot  role  arises  from  tha  fact  that  k  ceoss- 
remainder  in  tail  is  an  aotwtl  estate.  Ba^  obild  ha«  a 
vested  e«M»  tall  la  hi*  own  original  shares  and  also  a 
vested  estate'  t»il  in  camalnder  expectant  on  the  deoeaae 
and  tailnre  of  issue  of  every  other  .child  in  a  share 
(aooording  to  the  iramber  of  children)  of  the  share  of 
every  other  child.  Henoa  in  limiting  a  cross-remainder 
as  in  limiting  every  other  estate  tail,  the  words  "  heirs 
of  the  body  "  were  essential  in  a  dead.  The  nature  of 
eross-remainders  will  ha  fonod  more  fnliy  explained 
in  Williams  on  SattlemantB,  304;  Elphinatona,  and, 
edit.  Md. 

We  have  now  ta  oonaidcr  whetiier  any  alteration  has 
been  made  by  the  Aot  It  should  be  observed  that 
sect.  61  of  the  Act  never  makes  expreas  mention  of 
eross-remaindars,  b«t  that  it  permits  ^abstitotion  of 
the  words  *■  in  tail "  for  "  heirs  of  the  body,"  ieo.  It 
does  not  declare  tbat  any  informal  words  which  woold 


be  efficaciooB  in  a  will  shall  have  like  effect  in  a  dead. 
Bat  in  the  form  of  settlement  given  in  Schedule  IV.  to 
the  statute,  it  will  be  seen  that  this  short  mode  of 
lim.itatioa  of  oross-rraaaindars  is  employed.  This  does 
not  distinctly  affeot  tha  question,  beoiaosa  sect.  67  only 
declares  the  safficienoy  of  the  forms  "  in  relation  to  the 
provisions  of  this  Act,"  so  tbat  if  these  OEoas-remaindera 
are  not  validated  by  sect.  61,  they  are  not  assisted  by  sect 
67.  But  it  can  hardly  be  doubted  that  tha  courts  will 
hold  this  c^ort  mode  soffioient.  In  Doe  i.  CUfi  v.  Birh- 
head  (4  Ex.  110)  it  was  bald  tbat  the  intention  of  the 
deed  prevailed  to  show  what  interests  passed  if  only  the 
deed  contained  the  proper  words  of  limitation.  It  should 
be  noticed,  therefore,  that  the  worda  "  in  tail "  aM 
essential. 

On  the  other  hand,  it  may  be  objeoted  that  the  short 
limitation  "  with  oross-remainders  in  tail  between  or 
among  them,"  is  only  equivalent  to  "  vrith  cross- 
remainders  between  or  among  tham  and  tha  heirs  of 
their  bodies,"  and  that  this  was  not  the  usaal  form 
previously  to  the  Act,  and  possibly  is  insaffioient. 

On  the  whole,  as  the  Act  contains  no  express  sanction 
of  this  short  mode  of  limitation,  we  should  be  inclined, 
for  the  present  to  limit  them  in  the  old  way,  with  the 
exception  of  employing  the  words  "in  tail."  Tha 
limitation  will  accordingly  read  thus  :  "  To  thb  usx  of 
all  the  children  of  the  said  intended  maniage  ae  tenants 
in  tail  in  common  in  equel  shaieB ;  sad  if  and  so  often  as 
any  snoh  child  sball  die  withoat  tsaoe,  then,  as  well  as 
to  his  or  her  original  share,  as  also  as  to  the  share  or 
shares  tbat  shall  have  survived  or  acomed  to  him  or 
her,  or  to  the  heirs  of  bis  or  her  body,  to  thb  usb  of 
the  others  of  sacb  obildren  in  tailas'tenaats  in  oommoa 
in  eqnal  sfaaMs." 

Of  ooorse,  if  one  of  the  obildrBn  has  died  leaving 
heirs  of  the  body— when  the  iasua  of  another  ohild 
fails— the  eocroiag  share  will  pasa  to  the  bein  of  the 
body  of  the  daeeaaed  child.  But  the  estate  is  oorxeotlj 
limited  to  the  children  in  tail. 

(ro  h»  tontkaad.) 


THE    PREBBBVATION   OF   PAKIBH 
BEOISTEBS. 

A  Bill  prepared  and  brought  in  by  Mr.  Borloae,  Mr. 
Bryce,  Mr.  Qoofarane  Patrick,  and  Mr.  Mellor,  to  make 
provision  for  the  better  preservation  of  ancient  paroidiial 
registers,  was  pablisbed  daring  the  late  week.  In  its 
present  form  it  applies  <mly  to  England  and  Wales,  bnt 
it  is  a  sign  of  the  increased  interest  that  is  being 
manifested  of  late  years  by  the  nation  in  the  matter  of 
historical  doouments  or  records  of  the  paat.  WotiM 
that  snch  interest  was  manifested  fa  Ireland  long  since, 
and  many  a  valuable  and  interesting  teoord  wenU  have 
been  saved.  During  the  civil  wars  in  this  country,  and 
through  the  destruction  of  oar-eosletiastieal  institmions, 
a  very  gnat  number  o(  reasvds  or  MSBi  peitahed, 
while  oomparatrvely  few  escaped,  BMiia  warn  hid  or 
■towad  away  in  plaoaa  where  they  ware  fofigatteB  till 
ruin  overtook  them  ;  others  were  appropriated  by  the 
spoliators  of  onr  national  monuments,  and  some  were 
carried  off  by  ecclesiastics  to  the  Continent,  and  found 
their  way  ioto.  Itbta^at,  wfier«'  tJhV  (vaaiained  almost 
unknown  and  unoonsulted  till  a  quite  recent  date. 
Although  mere  parish  registers  are  not  of  great  pnblio 
value  in  the  passing  oentnry  to  which  they  belong,  it 
is  otherwise  when  a  centnry  or  two  have  passed  by. 
Then  they  become  materials  for  the  local  historian,  and 
their  perusal  reflects  many  side-lights  of  modes  of 
thought  and  usages  obtaining  in  the  age  to  which  they 
belong.  Under  the  provisions  of  the  bill  alluded  to 
every  existing  register  .which  shskll  have  been  kept  iu 
any  papjah  prior  to  the  1st  of  July,  1837,  and  every 
traotaript  thereof  bow  existing  in  the  tegisteies  of  the 
«a<ioM  diooaaea  of  England  and  Wales,  shall,  from  and 
after  the  passiiig  of  this  Act,  be  undar  the  charge  and 
control  of  the  fliUater  of  the  Bolls,  on  behalf  of  her 
Majesty,  and  sbaU.be  Mmoved-  to  the  Beaord  Offioe  i 
and  as  regards  all  bishops'  traaaoripts  ni  a. date  prior  to 
that  aboTe-mentioned,  and  snoh  of  the  renters  as 
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ware  made  and  entered  prior  to  January  lat,  1818,  the 
Master  of  the  Bolls  shall  issae  warrants  to  tbe  several 
persons  baviag  the  oare  o{  them,  ordering  saoh  persons 
to  allow  the  same  to  be  removed  from  their  present 
plaoes  of  oQstody,  and  deposited  in  the  Record  Office. 
Snob  refsisters  as  were  made  and  entered  ftrom  Janaary 
1st,  1818,  to  Jone  80«h,  1837,  ioclaslve.ehaU  remain,  it 
is  provided,  in  the  oastody  of  their  present  legal 
oastodians  for  a  period  of  twenty  years  from  the  paRsing 
of  the  Act,  after  that  time  to  be  transmitted  to  the 
Beoord  Offloe.  The  provisieos  of  this  Aot  will  apply  to 
registers  of  baptisms,  marriages,  and  barials  of  cathedral 
and  ooUegiata  ohnrohes,  and  obapels  of  ooUeges  and 
bospitals,  and  tbe  borial  registers  belonging  thereto, 
and  to  the  ministers  officiating  therein.  The  Act 
provides  for  the  proper  keeping  and  indexing  of  the 
registers,  and  fixes  the  fees  for  searching  the  same; 
with  other  provisions.  The  title  of  the  Aot  ia  "  Tbe 
Parochial  Registers  Preservation  Aot,  1882."— /m* 
Builder. 


TBXT-BOOK.  ADDSNSA    ■ 

[From  the  Lav  Jaumat.] 

Buckley  on  the  Companies  AcCt  {3rd  Edition),  So3. 

The  holders  of  policies  in  matual  societies  are  not  liable 

to  oontribat*  te-  tbe-  soetety's  debts  (/n  re  Omt  JBritmn 

Mutual  Life  Amwntaee  Soiietp,  51  Law  J.  Rep.  Cbauo. 

10)— 0.  A. 

Ooote  on  Mortgofe  ^^  BtUtion),  SS6. 
Tbe  i^aciple  of  ffepkiiuoii  v.  Belt  extends  to  a  pnrdiaaar 
as  well  as  to  a  subsequent  mortgagee  ;  and,  wiMre  the  sedu- 
lity b  for  a  debt  and  further  advances,  the  renddtt's  Hea  for 
anpaid  ptAtAtasa  money  is  not  affected  as  against  the  pat- 
chaser  by  advntiteeif  made  after  the  oontraot  of  snie  tLotuhn 
and  Oomlg  Bank  v.  Jlatelife,  61  Law  J.  Rep.  Ohanc.  K)— 
H.  L. 

Coote  o»  Mortgage  (^A  Edition),  St4. 
A  pvrohaser,  with  notice  of  deposit  of  title-deeds  with  a 
bank  to  secnre  a  cnrrent  aooonnt,  is  not  bonod  to  inquire 
whether  fresh  advances  have  bean  made  by  the  bank  on  tbe 
security  of  the  vendor's  lien  ;  the  bank  must  give  notice  of 
snch  advances  'to  the  porcbaser  [tendon  and  County  Bank 
V.  Satel^,  51  Law  J.  Rep.  CSianc.  28)— H.  L. 

Ooote  on  Mortgage  {4th  Sd{tion\  1,1SS. 

The  mle  in  CUyton's  case  applies  in  favour  of  tbe  pnr- 

«)Msar  of  property  aiortgaged  to  a  bank,  tuseoore  a  current 

aoCQOqt)  where  ths  bank  has  notice  of  the  sale  (London  and 

Counig  Mimk  v.  ButeUie,  51  Law  J,  Rep,  Cbauc.  28)— H.  L. 

Xhrt  oa  Vendan  md  Pitrckaeeri  (Sth  Edition),  169. 
Afldtfvit  bf  lessee  Hkmi,  to  tb*  best  of  hii;  beKef^  the 
•ovenaota  iuA  keen  peaformed,  held  ftriml  /osie  evtijaaee 
•n  pnNhMe^  althoo^  ^otment  panding  {Rinfer  to  Xluaaf- 
•on,  n  X*w  J.  Rep.  Qhaac.  48). 


B^OOKS    REOBIVED. 

Proeedm-e  on  Elegit  and  EqtUtaible  Sxeeutton,  mth  Portnt. 
By  Fbedebicx  Stqnb,  Bolioitor,  and  Clement's  Ian 
Prii^man.  London  :  Richard  Amer,  Law  BookHeller 
and  Fablisher, Linooln's-ion  Gate,  Carey-street,  W.O. 
1882. 


IP  tb«  CoD\^anoTDg  Bill,  which  is  soon  to  conM  on 
Itl'tbe  Commons  for  second  reading,  ptwees  into  law  in 
its  present  form,  the  eooupatlon  of  perpetaal  oom- 
tailM<men  for  taking  She  aoknowledgmente  of  dMds 
by  iDsrrtM  wobmb  will  be  at  an  end.  In  view  of 
the  terms  of  tbe  Mil  in  qnestion,  solioitora  will  do  well 
by  not  apfiyiag,  jast  sA  Mm  present  time,  fcr  aoch 
-»  MBoHabioa,  Itte  stftitip  on  whielt  ia  £1.— PuMte 
OpinMn* 


LAW  STUDENTS'  JOirBlTAL. 

KING'S  INNS. 

Easibb  Tbbx,  1882. 

Tbe  following  gentlemen  have  been  admitted  by  th« 
Benchers  as  Students  of  Law : — 

Patrick  James  Nolan,  Stndent,  London  University, 
third  son  of  Jamas  Nolau^  of  the  City  of  Limariok, 
Merchant.  ^ 

Peter  Manrioe  Stannton,  Stndent,  T.C.D.,  only  son  of 
Michael  John  Stantiton,  late  of  Ballydmoo,  in  tha 
Connty  Of  Limerick,  Esq.,  deceased. 

John  Edward  Spread  Morgan,  LL.B.,  University  of 
Dublin,  only  son  of  Edmond  Moore  Mulcaby,  lata  of 
Qarranlea,  in  the  Coanty  of  Tipperary,  Esq.,  deoeased. 

John  Wakely,  Student,  T.C.D.,  eldest  son  of  John 
Wakely,  of  Ballybnrly,  Edendetiy,  in  King's  County, 
Esq,,  D.L. 

James  O'Donnell  M'LatrgbKn,  Stndent,  Qae«n's 
College,  Galway,  fifth  sbn  of  William  M'La'ngblin,  of 
Drumfries,  In  the  Connty  of  Donegal,  Oentteman. 

William  Ooplan,  Student,  T.C.D.,  eldest  son  of 
William  Joseph  Conlan,  late  of  Kllerslie,  Lancashire, 
Esq..,  deoeased. 


THE  INCOEPORATED  LAW  SOCrBTY  OF 
IRELAND. 

Final  Exavinatioh  »or  Af PBtsTroBs  to  Somoitobs, 
Pmiuant  to-  this  Attomeyi and  Solieitori  A.ct  (Ireland),  1S66. 

DUBLIN,  EASIER  SITTINGS,  1882. 

[Every  aMtMr  ittohe  aceompattied  by  rteuone  eoneSetly  etattd.] 

Common  Law. 
1.  What  is  the  distinctioa  between  expreit  and  imfdied 
oontraota?    Give  some  inatanoea  of  those  of  the  latter 
desoription, 

8.  To  what  extent  ata  aomDiaa  Carriers  Uable  at 
Camsioa  Law  foe  the  safety  of  goods  aonv^yed  ?  How 
has  this  UabiUty  (aato  Ganriisn  by  latid)  be«»B  aoodifisd 
by  SUtate  t 

9.  To  what  extent  does  the  maxim  Caveat  emptor 
prewatl  to  reference  to  the  goedoesa  of  that  wbioU  is 
potobaeedr  Befar  to  some  of  tb»'lM4inK  oasea  upoa 
this  point. 

4.  If,  whila  goods  ara  in  bajlmeot.  a  third  person 
ahnald  baooaie  poesoiieod  of  them,  and  sbonld  wrong- 
fully esnvsrt  them  to-  iiia  own  lae,  tbe  sight  to 
rswvM  poaaeseian  will,  in  «ome  degree,  depend  on  tbe 
BiLtnr*  0t  tbe  faailmant.  Explain  aad  iUqatcate  tbia 
proposition. 

6.  "  Than  ean  be  no  anoh  thins  ••  an  Estate  for  life 
in  personal  property."  What  apparent  exoeption  to 
tbe  aiboiM  role- has  long  bean  asuUisbe^?  Explain 
tfaa  legal  doctrine  on  the  sabject. 

4.  What  is  a  "Patent."  On  wbat.Statota  may  tbe 
modem  law  with  ra^eet  to  Patents  be  said  to  be 
foandedf 

7.  To  tbe  vaUdity  of  what  contracts  is  a  Deed 
essential  t  To  tbe  validity  of  what  oontraota  is  writing 
essential  i 

a  What  is  tbe  diSerenoe  in  the  iH«visions  of  the  4th 
and  17th  seetions  of  tbe  Statute  of  Fraads,  with  regard 
to  oontnwts  biUing  within  ttaoae  aaotioBs. 

9.  Define  a  psrtienlar  onstom,  and  give  instanoe*  of 
enstome  snperseding  tbe  genenlr  law. 

lOi  "A"  being  about  to  arraoga  with  his  oreditors, 
offend  a  eonpositioB  of  Ss.  in  tbe  pound.  "B"  a 
creditor  refused  to  accept  it  unless  A  paid  him  £60, 
and  gave  him  a  Bill  of  Ezebanxe  for  £100.  The  money 
being  paid  and  (be  bill  banded  over,  B  exeoated  the 
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CompoBition  Deetl.  Gould  B  reoover  the  amonot  o( 
the  bill  from  A,  or  ooald  A  raoover  baok  the  £50 
fcom  Bf 

11.  State  aa  aoonrately  ai  yoa  oan  in  general  terms, 
what  will  be  the  qnestion  for  the  jary  ia  a  case  where 
the  doctrioa  of  ooatiibatory  Degligenca  is  involvad. 

13.  What  are  the  rights  of  the  Plaintiff  in  an  aotion 
for  breach  of  oontraot  to  deliver  speoific  goods  under 
the  MeroaDtile  Law  Amendment  Aot  ? 


IlSAL  VbOFBBTZ,  EgniTT  and   CoKTITAMOINa. 

1.  Give  an  aoooant  of  the  saocessive  changes  in  the 
law  as  regeirds  the  right  to  devise  lauds  by  will. 

2.  State  aoonrately  the  distinotion  between  ezeented 
and  executory  trusts,  and  between  trusts  ezeoutory 
in  marriage  articles  and  trusts  exeoutory  iu  wills. 

8.  Explain  ihe  distinction  between  a  vested  and 
eoDtingent  remainder ;  between  a  contingent  remainder 
and  an  exeoutory  interest. 

4.  What  is  the  distinction,  and  the  reason  of  it, 
between  the  liability  of  a  Trustee  and  an  Executor  who 
joins  in  the  receipt  for  purchase-money,  which  is  in 
tact  received  and  misapplied  by  his  Go-Trustee  or 
Go-Ezecator  T 

6.  If  lands  were  given  before  the  Statute  de  dmu  to  a 
man  and  the  heirs  of  his  body,  under  what  oiroumstaooeB 
could  he  alienate  these  lauds  7  Explain  the  operation 
and  effect  of  that  Statute. 

6.  On  what  principle  is  it  that  a  Court  of  Equity 
will  support  a  family  compromise,  although  the  parties 
may  have  misunderstood  their  position  and  mistaken 
their  rights?  What  elements  are  essential  to  the 
validity  of  aaoh  a  oom  promise  ? 

7.  Explain  and  illustrate  the  doctrine  of  Eleelion, 
Does  the  same  principle  apply  in  the  ease  of  eleotiog 
to  take  against,  as  in  electing  to  take  under  the 
instrument  ? 

8.  Illustrate  the  doctrine  that  the  Court  will  effectuate 
the  general  ioteation  of  the  donor  of  a  power,  if  the 
particular  intention  fail. 

9.  What  Estate  does  *■  A"  take  aoder  the  following 
limitations,  if  contained  in  a  Deed? 

"  To  him  and  his  heirs  male." 
**  To  him  and  the  heirs  of  his  body." 
"  To  him  and  his  seed." 
"  To  him  and  the  issue  of  his  body." 
"To  him  tor  ever." 
*■  To  him  and  his  assigns  tor  ever." 
Is  there  any,  and  what,  differeooe  if  eontaioed  in  a 
wiUr 

10.  Give  a  short  explanation  of  the  former  law  of 
"  forfeiture "  and  "  escheat,"  and  say  what  changes 
have  been  made  by  a  reoent  Statute. 

11.  Terms  of  years  may  practically  be  .considered 
as  of  two  kinds.  What  are  they  ?  How  were  satisfied 
terms  of  years  formerly  kept  on  foot,  and  why  was 
this  done  7 

13.  Draft  a  Mortgage  of  an  Estate  for  life  in  freeholdB, 
and  a  Policy  of  Aasnranoe. 
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FINAL    EXAMINATION. 

NOTICB. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  papers,  &a,  on  «r  i^/bre  the 
fint  day  of  Triiaty  Siaingt,  1882. 
By  Order, 

JOHN  H.  GODDARD,  Secretary. 

Solicitors'  Hall,  Four  Courts,  Dublin, 
25<A  April,  1882. 


<  COTTBT   PAPEES. 

LAND     JUDGES. 

Sittings  for  next  Week  so  far  as  same  are  appointed 

Before  the  Rt.  Hon.  Jitdoi  VLLiii.a^ti. 

MONDA  r. 
Iv  Chakbeb.— W.  H.  Soott,  explain  delay. — M.  Cor- 
coran, liberty  to  bring  action. 

In  Coubt. — D.  Luby,  as  to  petition. — R.  Bolton,  pay- 
ment by  receiver. — W.  Anketeu,  do. — D.  Bingham,  pay- 
ment from  let. — D.  Carletun,  do. — Assignees  J.  Cuneen, 
as  to  letting. — J.  O'Callaghan,  payment. 

Before  Bxamihbb  (Mr.  Kennedy). 
J.  M'Manus,  rental. — ^M.  Watson,  do. 


TUESDA  T. 
In  Coubt.— R.  E.  Fox,  to  appoint  receiver.— A.  Elliott, 
from  25th  April. 

THURSDA  Y. 
Ih  Coubt. — G.  B.  Low,  receiver  from  5th. 

Before  Exauineb  (Mr.  Kennedy). 
G.  Jackson,  rental. 


Before  the  Rt.  Hon.  Judob  Obmsbt. 
MONDA  T. 

Iv  Chakbbb. — C.  A.  Carroll,  repairing  lease.— T.  Mauley, 
explain  delay. 

In  Coubt. — Trustees  Roche,  final  schedule. — Sir  J.  St. 
George,  payment. 


TVB8DA  Y. 

8ALI8  IH  COUBT. 

S.  E,  Goodwin, 


1  lot 


WEDNESDAY. 
Before  Ezahinbb  (Mr.  M'Donoell). 
Administrator  M.  Montgomery,  rental.— W.  M'Kinlaj, 
do. — F.  R.  Lambert,  do.  from  Srd. 


TBURSDA  T. 

In  CouKT.— T.  8.  NoUn,  final  sdiedule.— T.  Colclougb, 
ditto. 


PRIDA  Y. 
Before  Exahihxb  (Mr.  M'Donnell). 
H.  M.  Meredyth,  rental— J.  P.  Taaffe,  do. 


COURT  OF  BANKRUPTCY. 
ADJUDIOATIOKS  IN  BANKBUPTCT. 

n«  dolt  vf  ^(fMXoK'oiu  artfrtt  gifi.  tite  SUHngiftUow  i»  Itatttt, 

HyUnd,  Patrick  Joseph,  of  Castlecomer,  in  the  county  of  Kil- 
kenny, draper.  April  22;  Friday,  Mag  19,  and  TYienii^, 
June  6.    Bennett  Thompion,  aolr. 

Kelly,  John,  of  Ballycreaaane,  in  the  county  of  Galway,  com- 
mercial agent  April  18;  FrichgjifajfWfUiiTutldag, 
June  6.    John  L.  and  W.  Scailan,  solrs. 

Newell,  Pierse  Barron,  of  Johnabill,  In  the  eonnty  of  Waterford, 
Esq.  April  21 ;  Friday,  May  19,  and  Tuuday,  June  6. 
Joteph  W.  Howard,  solr. 


Digitized  by 


Google 


THE     IRISH     LAW    TIMES 

AND     SOLICITORS'    JOURNAL. 


Vol.  XVI. 


SATURDAY,  MAY  13,  1882. 


No.  798 


BQUIIABLE  MOBTaA.aES  BY  DBP03IT  OF 
TITLE  DEEDS.— m 

It  is  not  in  Ireland  alone  that  the  doctrine  of  Re 
BurMt  Enlale,  carrying  such  serious  consequences, 
prevails.  So  far  back  as  1631,  a  similar  decision  was 
arrired  at  in  England,  under  7  Anne,  c.  2) :  Sampler 
T.  Cooper,  2  B.  &  Ad.  223.  That,  too,  was  a  case  of 
parol  equitable  deposit,  and  Lord  Tenterdea  said,  "  As 
to  the  statute  of  Anne,  ire  think  it  cannot  be  held  to 
applj  to  the  case  of  an  equitable  mortgage :  it  refers 
only  to  the  registration  ot  deeds,  and  where  there  is 
merely  a  lien  or  equitable  mortgage  created  by  the 
deposit  of  deeds,  there  is  no  instrument  to  register." 
Yet,  notwithstanding  the  words  "conveyance"  and 
"  deeds "  in  the  Act,  equitable  incumbrances,  instru- 
ments not  under  seal,  a  memorandum  of  further  charge, 
and  agreements  for  a  mortgage,  have  been  held  to 
require  registration:  Moore  t.  Cuherhoute,  27  Beav. 
639 ;  Neve  v.  Pennell,  2  H.  &  M.  1 70,  33  L.  J.  Ch.  19 ; 
Ke  WyJu'a  Mortgage  Trust,  L.  R.  16  Eq.  41  ;  Credland 
V.  PoUer,  18  ib.  350;  Tn  re  Hamilton' »  EiUate,  9  Ir.  Ch. 
Rep.  612 ;  and  see  Meek  ▼.  Baglieii,  31  L.  J.  Ch.  448 ; 
Copland  v.  Daoiee,  L.  R.  5  H.  L.  358;  Brigham  ▼. 
Morton,  4  New  Zea.  Jur.  N.  S.  6.  But,  while  RiuteU 
T.  Russell  (1  Bro.  C.  C.  269),  the  foundation  on  which 
the  doctrine  of  equitable  mortgages  by  deposit  rests, 
was  acted  on  by  the  House  of  Lords  so  recently  as  in 
The  London  and  County  Bank  v.  Ratcliffe  (51  L.  J.  Ch. 
28),  so  Sumpter  v.  Cooper,  establishing  one  of  the  most 
startling  consequences  of  that  doctrine,  was  not  onir 
followed  in  this  country  by  the  late  case  of  Re  Burkes 
Estate,  inter  alia,  as  well  as  by  Lord  Hatherley  in  Neve 
t.  Permell,  ubi  supra,  in  England,  but  has  there,  too, 
been  approved  by  Fry,  J.,  so  recently  as  January  last, 
in  KettleioeU  v.  Watson  (which  we  find  reported  in  the 
Law  Journal,  51  Ch.  281),  subsequent  to  the  decision 
in  Re  Burke's  Estate,  which,  however,  was  not  referred 
to,  while  for  that  very  reason  KeltlemeU  v.  Watmn  is 
the  more  remarkable  as  an  authority  on  this  qaestion. 

The  Registration  Act  applying  to  Yorkshire  requires 
the  registration  of  every  deed  and  will,  and  declares 
that  an  unregistered  deed  shall  be  deemed  fraudulent 
and  void ;  and  it  was  this  Act  that  was  in  qaestion  in 
KettleioeU  y.  Watson  "It  has  been  said,"  observed 
Fry,  J.,  "  that  whenever  jrou  are  in  a  register  county, 
and  whenever  you  could  evidence  yoiu-  lien  or  eq  litable 
mortgage  by  writing,  you  are  bound  so  to  do,  and  that, 
if  you  do  not  do  so,  you  lose  your  lien  or  equitable 
mortgage  as  agiunst  every  person  who  puts  his  deed  on 
the  register.  I  cannot  come  to  any  such  conclusion. 
The  Act  u  plain.  It  does  not  apply  to  interests  in 
land  which,  I  think  very  unfortunately,  the  courts  of 
equity  have  allowed  to  be  created  without  wriiing.  It 
applies  only  in  terms  to  deeds  and  wills.  It  has  been 
held  by  parity  of  reasoning  to  apply  to  writings ;  but, 
more  than  fifty  years  ago,  it  was  determined  (Sumpter 
v.  Cottier,  2  B.  &  Ad.  223)  it  did  not  apply  to  an 
equitable  mortgage  created  by  deposit.  That  ease  has, 
I  believe,  govern^  a  very  large  number  of  transactions, 
and,  as  far  as  my  knowledge  and  bdief  gp,  it  has 
always  been  considered  to  be  the  law,  and  I  find,  in 
a  text-bo<^  so  much  used  as  Mr.  l>art's  work  on 
Vendors  and  Purchasers,  the  law  is  laid  down  as 
perfectly  pliun  on  the  authority  of  that  case.    I,  there- 


fore, cannot  shake  what  I  believe  to  be  the  established 
law  by  any  conclusion  of  my  own  as  to  what  may  be 
ex|>edient."  "The  case,  as  I  have  observed,  is  one  in 
which  the  re^tered  conveyances  of  the  defendants  are 
asserted  to  give  a  good  title  as  against  a  vendor's  lien, 
which  is  not  a  registered  title.  It  is  not  a  case  of  two 
instruments  both  capable  of  registration.  That  must 
be  borne  in  mind  throughout  the  whole  ca.se."  So,  in 
O'Connor  v.  Stephen's  (13  Ir.  C.  L.  Rep.  63),  Pigot, 
C.B.,  observed:  "I  think  the  5th  section  of  tika 
Registry  Act  must  be  construed  as  only  applying  to  a 
condition  of  things  in  which  a  conflict  arises  between 
two  deeds,  of  which  that  which  is  to  be  postponed  only 
by  reason  of  the  registry  of  the  other,  and  which,  but 
for  that  registry,  must  have  priority,  is  capable  of  being 
registered,  so  as  to  have  its  priority  maintained. 
And  so,  in  Re  Stephen's  Estate  (ubi  supra),  Onnsby,  J., 
said,  "In  my  opinion  the  Registry  Act  is  only  applicable 
to  a  case  in  which  there  is  a  conflict  between  instruments 
capable  of  registration."  Flanagan,  J.,  also,  whose 
decision  was  the  subject  of  appeal  in  Re  Burke's  Estate, 
had  acted  on  the  same  view,  which  was  upheld  by  the 
Court  of  Appeal ;  but  the  appellate  tribunal  was  rightly 
unable  to  concur  with  the  view  he  took  of  the  compara- 
tive equities  of  the  parties,  inducing  him  to  decide  in 
favour  of  the  registered  deed  against  the  deposit,  by 
reason  of  its  being  left  open  to  another  person  to  take  a 
subsequent  security,  which  could  be  and  was  registered. 
"In  my  opinion,"  said  Sir  E.  Sullivan,  M.R.,  **  that  view 
rests  upon  a  fallacy ;  there  is  no  such  state  of  facts,  no 
equity  whatever  to  be  raised  or  laid  hold  of;  sudt  a 
view  as  an  abstract  propo-iition  would  lead  to  this  extra* 
ordinary  result,  that  although  registration  being  a 
creature  of  statute,  and  not  applicable  to  a  case  of  the 
kind,  yet  an  equity  is  to  be  derived  out  of  the  law  of 
registration,  by  reason  of  the  fact  that  the  man  who 
took  the  security  in  the  first  instance  took  one  which 
was  not  capable  of  being  registered,  but  which  the  law 
allowed  him  to  take,  and  gave  him  no  means  of  register- 
ing.  It  is  right  to  state  that  the  case  of  PhiUips  v. 
PhiUi^s  (4  De  G.  P.  &  J.  208),  in  which  Lord  Westbury 
explains  what  constitutes  a  superior  equity,  was  not 
cited  before  Judge  Flanagan;  and  if  it  had  been,  I 
cannot  but  think  he  would  have  seen  the  fallacy  upon 
which,  in  my  opinion,  this  part  of  his  judgment  rests." 
And  we  shall  but  add  that  PhiUips  v.  PhiUips  was,  also, 
applied  by  Fry,  J.,  in  KettleioeU  v.  Watson. 

"  Whatever  may  be  the  ultimate  decision  in  this 
case,"  remarked  Fry,  J.,  in  commencing  his  judgment, 
"  it  is  impossible  to  listen  to  it  withont  great  pain, 
because  it  exhibits  in  a  very  forcible  manner  the 
dangers  to  which  purchasers  of  small  plots  of  land  are 
exposed  ; "  and,  as  we  have  seen,  he,  too,  like  so  many 
other  judges,  considered  it  unfortunate  that  the  doctrine 
of  equitable  mortgages  by  deposit  had  ever  been  intro- 
duced. In  New  Zealand  it  has  been  enacted,  by  s.  42  of 
the  Conveyancing  Ordinance,  1842,  that  "  no  land  shall 
be  charged  or  affected  by  way  of  equitable  mortgage  or 
otherwise  by  reason  of  any  deposit  of  title  deeds  relating 
thereto,  whether  or  not  such  deposit  shall  be  accom- 
panied by  a  written  memorandum  of  the  intent  with 
which  the  same  shall  have  been  made  "  (which,  however, 
does  not  disentitle  a  pledgee  to  hold  the  deeds  until 
payment:  Hare  v.  Tiffen,  2  N.  Z.  Jur.  N.  8.  283). 
But,  whatever  may  be  thought  to  be  the  proper  remedy 
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for  the  state  of  the  law  we  have  discussed,  we  think  it 
unquestionable  that,  more  than  ever,  as  regards  registra- 
tion, in  the  words  of  Christian,  L.  J.,  in  Reilly  v.  Garnett, 
"  the  law  upon  this  point  u  now  in  an  unsatisfactory 
condition." 


THE  PHCENIX  PARK  ASSASSINATIONS. 
Anotheb  page  in  the  annals  of  our  time  has  been 
written  in  blood.  A  new  policy  of  conciliation  had 
been  inaugurated  ;  order  and  contentment,  it  had 
seemed,  were  about  to  resume  their  halcyon  reign  ;  the 
law  was  again  to  live  in  the  land — and  it  was  to  be 
tempered  with  mercy.  Lawlessness  without  mercy 
spurned  the  olive  branch ;  and  within  seven  hours  after 
the  arrival  of  the  new  Viceroy  and  Chief  Secretary, 
while  yet  echoed  the  acclamations  that  greeted  the 
heralds  of  a  generous  and  trustful  policy  already  har- 
bingered  by  the  opening  of  the  prison  doors,  the  knife 
of  the  assassin  flashed  in  the  fair  light  of  a  May  even- 
ing, and  the  Chief  Secretary  and  Under-Secretary  for 
Ireland  lay  dead  in  the  pleasure-ground  of  the  citizens 
of  Dublin,  within  view  of  the  palace  of  the  Viceroy. 

No  place  in  the  whole  broad  expanse  of  the  Fhcsnix 
Park  could  have  been  more  aptly  chosen  by  a  con- 
spiracy.    Was  it  deliberately  selected,  or  did  chance 
alone  ordain  that  there  the  gore  of  the  murdered  was 
to  lie  in  indelible  remembrance?    This  question  seems 
to  us  of  primary  importance.     If  pre-selected  (directly 
fronting,  as  it  did,   the  Viceregal  Lodge),    another 
demonstration  is  afforded  that  the  crime  was  perpe- 
trated, not  from  motives  of  private  malice  or  revenge, 
but  in  consequence  of  some  political  instigation,  or  in 
order  to  avenge  some  political  act,  as,  of  course,  the 
victims  chosen  would  also  indicate.     Again,  the  purely 
fortuitous  meeting  of  both  the  victiius  could  hardly 
have  been  had  in  the  contemplation  of  thar  ruthless 
slayers ;  and  of  the  two  it  must  have  been  the  Under- 
Secretary,  in  every  probability,  whose  life  was  more 
intentionally  aimed  at.      Moreover,   while  such  pre- 
selection  would  in  itself  prove  the  duliberacy  of  the 
atrocity,  and  the  murder,  if  actuated  politically,  may 
probably  be  ascribed  to  the  conspiracy  of  not  a  few, 
other  preparations  in  connexion  with  the  place  should 
be  supposed  to  have  been  made.    Towards  what  would 
those    preparations    have    been    directed  ?       Firstly, 
towards  the  consummation  of  the  act,  for  which  pur- 
pose spies  (not  only  on  the  victims,  but,  perhaps,  on  the 
assassins)  would  have  been  posted,  and  assistance,  if 
needed,  would  be  rendered   available  near  at  hand; 
secondly,  the  escape  of  the  murderers,  for  which  pur- 
pose (in  case  flight  otherwise  became  impossible)  acces- 
sories might  be  posted  in  the  adjoining  thickets,  so 
as  to  provide   the  means  of  changing  dress,   or  by 
suffering  their  own  arrest,  or  giving  deceptive  informa- 
tion, to  turn  aside  pursuit ;   thirdly,   the    defeat  of 
justice,  for  which  purpose  partisans  might  be  posted 
about  to  receive  and  make  away  with  the  apparatus 
and  other  tangible  evidence  of  the  crime,  and  in  order 
to  bear  fabe  witness.     Preparations  of  this  description, 
if  such  were  made  by  the  conspirators,  may  have  been 
actively  ready  for  lengthened  periods  previously,  and 
may  have  attracted  some  notice,  more  or  less  slight.' 
A  few  days  before  the  occurrence,  a  member  of  the  bar, 
chancing  to  cross  the  roadway  at  the  very  spot  and 
hour  where  and  when  the  murder  was  accomplished, 
struck  across  the  park  grass  and  through  the  thicket 
adjoining  the  spot.    In  the  thicket  was  sitting  an  elderly 
woman — if  the  sex  may  have  been  such — of  a  fierce  and 
repulsive  aspect ;  the  hag  did  not  speak,  but  turned  her 

head  aside,  and  placed  her  hand  over  her  mouth as  if 

(it  even  then  seemed  to  him)  to  avoid  recognition.    And 
some  distance  off  was  a  young  man  (whom  he  did  uot 


particularly  notice),  who  moved  still  flirther  away,  and 
then  stood,  remaining  still  laired  in  the  thicket,  which 
is  close  to  the  roadway.  It  is  only  the  after-event,  of 
eourse,  that  could  make  one  inquire  who  were  they,  and 
why  were  they  there  j  but  it  is  an  actual  fact  that,  so  sus- 
picious did  the  cireumstance  seem  even  then,  and  such  was 
the  involuntary  antipathy  and  indefinable  apprehension 
inspired  in  a  beholder  by  no  means  timid  on  occasions 
of  real  danger,  he  vowed  never  again  to  risk  such  an 
encounter  by  passing  beyond  the  public  footpaths  of  the 
psrk.  The  matter  may  indeed  be  scarcely  worth  observa- 
tion ;  but,  it  serves  to  illustrate  that  which  we  would 
impress.  Inquiry  should  take  a  broader  range ;_  it  should 
be  assumed  as  highly  probable  that  the  identical  scene 
of  the  murder  was  long  pre-determined,  and  efforts 
towards  detection  should  not  be  too  exclusively  devoted 
to  the  apprehension  of  the  actual  perpetrators ;  while 
now  especially  it  behoves  the  authorities  to  beware  of 
possible  false  witness. 

An  outrage  so  malignant  that  it  has  moved  every 
civilised  people  to  mingle  in  the  cry  for  vengeance,  has 
not  failed  to  evoke  a  feeling  of  the  utmost  horror  in  the 
legal  profession  of  this  country— a  feeling  which  we 
deeply  share.  On  Monday  last  a  meeting  oi  the  Judges 
was  held  for  the  purpose  of  considering  whether  it 
would  not  be  becoming  to  adjourn  the  sittings  of  the 
respective  courts  in  token  of  respect  to  the  memories  of 
the  victima.  And  in  Uie  Conrt  of  Appeal,  the  Lord 
Chancellor  said:  "Before  we  resume  business  this 
morning  it  is  right  for  me  to  say  that  we  do  so  not 
without  full  appreciation  of  the  ciroumstanoes  in  which 
we  are  placed.  The  Judges  of  the  Supreme  Court 
have  met  and  considered  whether  we  should  all  adjourn 
to-day  in  token  of  respect  for  those  who  have  been 
foully  murdered,  and  to  mark  our  detestation  of  so 
atrocious  a  crime.  It  has,  however,  been  thought  that 
we  shall  best  do  this  by  steadily  holding  on  in  our 
coarse  for  the  due  administration  of  justice."  On  the 
same  day,  in  consequence  of  the  horrible  event,  the 
sittings  of  the  Land  Sub-Commission  at  Kilnaunham 
was  adjourned;  and  the  Dublin  Grand  Jury,  at  the 
Quarter  Sessions  Court,  delivered  a  presentment  forci- 
bly expressing  their  detestation  of  the  diabolical  crime. 
The  meeting  of  the  Law  Students'  Debating  Society 
was,  also,  adjourned,  as  was  that  of  the  Associated 
Law  Clerks  on  Tuesday ;  and  elsewhere  we  report  the 
proceedings  at  the  meeting  of  the  Incorporated  Law 
Society,  who  adopted  a  strong  resolution  on  the  occasion. 
But,  all  outward  demonstrations  are  still  inadequate  to 
express  the  universal  sense  of  horror  and  detestation 
of  an  atrocity  so  savage  and  abnormal  that  it  has  been 
hitherto  unexampled,  unless  it  be  by  some  butchery 
committed  by  that  hideous  Asiatic  tribe  which  has 
bequeathed  to  our  language  their  own  name  of  Assassins. 

THE  NEW  TREASURY  REMEMBRANCER 
We  anderstand  that  Mr.  Robert  W.  Arbuthnot  Holmes, 
M.A,  has  been  appointed  to  the  office  of  Xreasory 
Remembrancer  for  Ireland.  Mr.  Holmes,  who  waa 
called  to  the  bar  in  Triuity  Term,  1876,  was  secretary  to 
Lord  Chancellor  Ball,  and  in  April,  1880,  was  appointed 
Clerk  of  the  Crown  and  Hanaper.  Of  his  affable  and 
oonrteons  dispogition  everyone  brought  into  coakaot  with 
him  baa  had  pleasing  experienoe,  while  the  oapaoity  h« 
has  already  displayed  augurs  well  for  the  future  folfll- 
ment  of  the  duties  of  a  position  so  important  and  reapon- 
sible  as  that  to  which  be  has  been  now  promoted. 


We  understand  that  a  debate  is  eommenoed  by  the 
"Family  Parliament "  in  the  onrrent  issue  of  CauelC* 
Family  Magcmne,  entitled,  "  Ought  Trial  by  Jury  to  be 
Abolished  r"  in  which  the  various  arguments  for  ana 
against  the  system  are  dearly  stt  forth. 
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A  COUBT  OP  CRIMINAL  APPEAL. 

The  Lamson  case  has  broaKbt  onoe  more  to  the  front 
the  oft-mooted  qnestion  of  a  Goart  of  Crimiual  Appeal. 
Id  -view  of  the  parBiatent  pressare  wbioh  it  is  now  the 
oaatom  to  bring  to  bear  npon  the  Home  Secretary  on 
behalf  of  persons  oou  vioted  on  a  capital  oharge,  espeoially 
if  tbe  oonTict  holds  a  so-oalled  respectable  position,  the 
desirableness,  if  not  the  necessity,  of  some  better  method 
of  determining  whether  a  sentence  of  death  should  be 
carried  ont  is  becoming  patent.  Under  the  present 
system  the  Home  Secretary  is  really  a  Ooort  of  Appeal 
to  review  the  trial,  and  revise,  if  necessary,  the 
sentences,  in  every  ease  of  mnrder;  while  there  is  • 
growing  tendency  to  invoke  his  aid  on  behalf  of  those 
eonvicted  of  lesser  crimes,  especially  if  tried  by  ooanty 
magistrates.  Even  uow  an  appeal  is  permitted  on 
qnestions  of  law— whether  sach  and  snob  an  act  oon- 
stitntes  embesislement  or  laroeny  within  the  provisions 
of  a  statute,  or  an  assanlt  within  the  common  law,  or 
under  the  aathority  of  decided  oases,  or  the  like — to 
the  Ooort  for  Orown  Cases  Beserved.  Bat  thongh 
points  of  law,  owing  to  the  haphaisard  way  in  which  the 
chief  criminal  statotes  were  passed,  are  unhappily  too 
nameroDS,  yet  they  are  not  very  nnmerous  even  now. 
They  serve  mainly  to  get  o£F  on  tecbnioal  gronnds 
some  Inoky  or  crafty  oriminal  who  richly  deserves  to  be 
pnnished.  With  the  passing  of  a  crimioal  code  snch 
cases  wonld  almost  disappear.  Of  the  power  of  appeal 
which  exists  by  proceedings  in  error  on  grounds  of 
informality,  it  is  enough  to  quote  Lord  Justice  Holker's 
statement  to  the  Honse  of  Commons,  when  be  WiM 
Attorney-General,  that  "even  the  lawyers  would,  if 
they  oonld  only  bring  themselves  to  be  perfectly  honest, 
admit  thnt  the  subject  is  almost  a  sealed  book."  Nor 
do  these  proceedings  tonoh  tbe  real  grievance,  tbe  want 
of  an  appeal  on  mutters  of  fact,  of  which  Sir  John 
Holker  said,  on  introdnoing  the  Criminal  Code  Bill  in 
1878  :  "  At  present,  though  a  coovicted  person  may  get 
bis  conviction  reversed  on  the  ground  of  error  in  law,  he 
has,  in  tbe  great  majority  of  oases,  no  remedy  for 
mistake  in  fact ;  the  jury  may  take  an  nndnly  adverse 
view  of  the  evidence ;  they  may  consider  circumstances 
which  are  really  consistent  with  innocence  strongly 
indicative  of  guilt ;  and  they  may,  and  perhaps  nut  nnf re- 
qnently  (sometimes  even  in  accordance  with  tbe  view 
expressed  by  the  presiding  judge),  come  to  a  wrong 
Verdict.  .  .  .  It  is  indeed  startling  to  consider  that 
at  present,  whereas  a  man  who  has  been  mulcted  In 
226  damaees  in  a  civil  action  oan  obtain  a  new  trial  if 
tbe  verdict  was  against  the  weight  of  evidence,  a  man 
who  is  convictad  of  murder  by  an  erroneons  verdict,  and 
oonseqaently  condemned  to  death,  has  no  such  remedy. 
He  can  appeal  to  the  clemency  of  the  Orown,  and  tbe 
Home  Secretary,  whose  ofBoe  it  is  to  advise  the  Crown, 
does  his  best  to  iuvestigate  the  matter  and  disoover  the 
error,  if  error  there  be ;  but  he  baa  not  tbe  proper  means 
of  doing  so,  for  he  cannot  sift  the  evidence  as  it  can  be 
sifted  in  a  public  court ;  and  even  if  he  takes  a  view 
favourable  to  tbe  condemned,  the  remission  of  the 
■entenoe,  even  if  complete,  which  he  advises  her 
Majesty  to  make,  does  not  wipe  ont  the  stain  of  con- 
miction  and  the  degradation— lifelong  degradation — 
which  is  entailed  thereby."  He  can,  in  fact,  only  grant 
a  pardon  for  an  offence  which  has  not  been  committed, 
or  lessen  a  sentence,  because  the  evidence  is  not 
snffioient  to  convict  of  the  full  charge— a  sufficient 
absurdity  in  either  case.  It  may  be  perfectly  trne  that, 
as  Sergeant  Ballantine  says  in  his  experience,  a  really 
innocent  person  is  rarely  convicted ;  but  it  nndonbtedly 
does  happen  sometimes  even  on  capital  charges ;  and 
still  oftener  on  lesser  ^barges,  when  the  amonnt  of  care 
and  attention  bestowed  by  every  one  concerned  is  less; 
while  in  one  large  class  of  cases,  offences  against  women, 
all  observers  are  agreed  that  the  proportion  of  wrong 
convictions  is  considerable.  It  is  only  necessary  to 
mention  the  cases  of  Edmund  Qalley  and  Habroo  on 
trials  for  murder,  and  of  Clowes  and  Johnson  for  a  lesser 
offence,  to  show  that  mistakes  do  occur,  which  in  all 
probability  would  not  have  happened  if  there  had  been 


a  possibility  of  an  open  rehearing.  On  the  other  hand, 
the  case  of  Dr  Smethnrst's  pardon  in  1859  is  a  remark- 
able instance  of  the  absurdity  of  the  present  system  of 
rehearing  by  tbe  Home  Secretary.  It  was  a  poisoning 
case,  and  after  hearing  scientific  evidence  on  both  sides, 
the  jury  convicted,  but  eventually,  owing  to  the  state- 
ment by  Sir  Benjamin  Brodie,  to  whom  the  Home  Secre- 
tary referred  the  matter,  that  a  doubt  existed  in  bis  mind 
a  free  pardon  was  given  ;  so  that,  as  Sir  James  Stephen 
put  it,  "  the  private  opinion  of  a  single  eminent  surgeon 
who  might  have  been  and  was  not  called  as  a  witness 
at  the  trial — who  heard  no  witnesses,  no  connsel,  no 
summing  up — was  allowed  to  overrule  the  verdict  of  a 
j[ary  who  bad  enjoyed  all  those  advantages."  The 
remedy  appears  to  lie  in  allowing  an  appeal  to  a  conrt 
of  oriminal  appeal  on  qnestions  of  fact  as  well  as  law, 
as  proposed  by  the  Criminal  Code,  by  way  of  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  was 
against  tbe  weight  of  evidence.  On  appeal  any  new 
evidence  might  bs  brought  forward  and  fairly  sifted  in 
open  court ;  and  tbe  court  would  have  power  either  to 
affirm  tbe  conviction,  to  order  an  aoqnittal,  or  to  send 
the  case  back  for  a  new  trial,  if  necessary.  No  doubt 
the  latter  result  is  open  in  some  degree  to  Sir  James 
Stephen's  objection,  in  his  book  on  Criminal  Law  (pub- 
lished in  1863),  that  the  case  should  go  back  to  a  seoobd 
jury  fore-determined  by  the  judgment  of  the  Appeal 
Conrt  on  the  verdict  of  tbe  first  jury.  But  if  the 
Appeal  Court  is  given  power  to  afBrm  or  reverse  the 
conviction,  the  case  wonld  only  go  back  if  further 
evidence  had  been  discovered  of  snfficiant  importance 
to  demand  the  judgment  of  a  second  jury.  The  ezpp- 
rience  of  civil  cases,  notably  Smitherman  v.  7%e  South- 
Eaitern  RaUvmy  Company,  shows  that,  notwithstanding 
the  decision  of  a  court  above,  the  verdict  of  a  second 
jury  is  by  no  means  necesstrily  at  variance  with  that  of 
the  first  However,  as  Sir  James  Stephen  drew  the 
Oriminal  Code,  and  was  one  of  the  commission  which 
considered  it  in  1878,  he  may  be  taken  to  have  given  up 
tbe  objections  he  entertained  in  1863.  The  provisions 
for  a  new  trial  have  been  approved  by  Lord  Blackburn, 
Lord  Justice  Lnsb,  Lord  Jnstice  Holker,  and  are 
adopted  both  by  Mr.  Oorst  and  Mr.  Hopwood,  almost 
verbatim  from  the  Code,  in  their  Bills  now  before  the 
Honse  of  Commons  to  amend  the  criminal  law.  Such 
a  consensus  of  authorities  ought  to  carry  oonvietion 
that  the  proposed  change  is  required. 

Bat,  as  the  Lord  Chancellor  pointed  ont  to  the  Honse 
of  Lords  on  Monday,  there  wonld  still  remain  cases  in 
which  it  might  be  desirable  to  exercise  the  prerogative 
of  mercy  on  gronnds  of  which  a  regnlar  court  of  law 
could  not  take  cognisance.  It  may  be  questioned 
whether  snch  cases  ought  to  occur,  bat,  if  they  do,  a 
usefal  provision,  was  embodied  in  the  Criminal  Code 
which  was  originally  suggested  by  Sir  James  Stephen, 
and  has  been  adopted  In  Mr.  Hopwood's,  though  not  in 
Mr.  Oorst's  Bill.  This  is  to  give  the  Home  Secretary 
power  to  refer  the  whole  case  to  three  judges  nominated 
by  him,  who  shonld  "for  this  purpose  not  be  bonnd 
by  the  ordinary  legal  rules,  but  may  oall  for  and 
receive  such  evidence  as  they  may  deem  fit  to  enable 
them  to  decide."  The  adoption  of  this  provision  would 
relieve  the  Home  Secretary  of  a  very  onerous  responsi- 
bility, and  sobstitnte  for  a  bearing  m  camtrd  before  a 
possibly  incompetent  tribtinal  a  public  trial  before  men 
accustomed  to  deal  with  evidenos,  and  not  subject  to 
pressare  from  withoat. 

As  the  giving  an  appeal  in  oriminal  eases  is  quits 
separable  from  reforms  in  the  oriminal  code  or  oriminal 
procedure  in  general,  it  will  be  a  misfortune  if  another 
session  passed  by  without  the  settlement  of  this  very 
pressing  and  urgent  question.— £aw  Timet. 

Mr.  Morgan  Bntler  Kavanagh,  Seville  Lodge,  Coanty 
Kilkenny,  and  20,  Merriou-sqoare,  Barrister-at-Law, 
has  been  appointed  by  tbe  Lord  Chancellor  to  the 
Commission  of  the  Peace  for  the  Coanty  Kilkenny. 

Thi  Chinese  Qovernment  has  just  issued  a  bandsoms 
edition  of  the  Code  Napoleon  in  Chinese. 


Digitized  by 


Google 


212 


THE  IRISH  LAW  TIMES 


[May  13, 1882. 


DISTRESS  AMENDMENT. 
A  Bill  to  amend  the  Law  of  Dittreti, 
Whereas  it  iii  expedient  to  ameud  tbe  law  of  diBtrens 
and  to  proridp,  amonKSC  other  tbinf^s,  tbat  live  stock 
and  agrioultnral  and  other  maohiaery,  not  being  tbe 
property  of  the  tenant,  sbonid  in  oertain  oases  be  ex- 
empted from  distress  for  rent  in  arrear : 

Be  it  enacted  by  the  Qaeeu's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  aatbority  of  tbe 
lame,  as  follows : 

1.  Short  title. — This  Act  may  he  cited  for  all  parposes 
as  "  Tbe  Distress  Amendment  Act,  1882." 
3,  Interpretation  of  term*. — In  this  Act — 
"Gonrt  of  snmmary  jnrisdiotion"  means,  as  regards 
England,  a  oonrt  of  summary  jnrisdiction  as  defined 
ID  section  60  of  the   Snmmary  Jnrisdiotion  Act, 
1R79,  and,  as  regards  Ireland,  any  justice  of  tbe 
peace,  metropolitan  police  magistrate,  stipendiary 
police  magistrate,  or  other  magistrate  or  officer,  by 
whatever  name  called,  who  is  capable  of  exercising 
jurisdiction  in  snmmary  proceedings  tor  the  reco- 
very of  penalties. 
B.  Live  itoek  and  agricultural  and  othermackintrp  exempted 
from  diitreat. — From  and  after  tbe  passing  of  this  Act 
the  things  hereinafter  ennmerated  shall  no  longer  be 
liable  to  distress  for  rent  in  arrear : 
(a.)  Live  stock  of  all  kinds  whatsoever  being  the  hoTUX 
fide  property  of  a  person  other  than  the  tenant,  and 
being  on  tbe  land  or  premises  of  the  tenant  under 
a  hand  fide  agreement  with  him  for  the  agistment 
or  feeding  thereof,  of  which  agreement  notice  in 
writing  shall,  within  four  days  afi«r  the  making 
thereof,  have  been  given  by  the  owner  of  such  live 
stock  to  the  landlord  or  his  agent.    Snob  notice 
shall  contain  a  statement  of  the  namber  of  sach 
live  stock  of  each  kind,  and  of  the  owner's  marks 
thereon,  and  shall  also  state  an  address  to  which 
notices  given  by  the  landlord  to  snob  owner  in  pnr- 
snanoe  of  this  Act  may  be  sent ;  and  if  after  such 
notice  has  been  given  by  the  owner,  any  alteration 
•hall  be  made  by  exchange  or  otherwise  in  snch  live 
stock,  a  fresh  notice  shall  forthwith  be  given  as 
aforesaid  stating  snch  alteration  and  the  number 
and  marks  of  the  new  stock,  it  any,  sent  upon  the 
land  or  premises  of  the  tenant ;  and  nctil  sach  fresh 
notice  has  been  sent  to  the  landlord  or  bis  agent,  the 
new  stock  so  sent  upon  the  said  land  or  premises 
■ball  not  be  entitled  to  exemption  from  distress 
Under  this  Act.    The  owner  shall  also  give  notice 
in  writing  to  tbe  landlord  or  his  agent  of  any  ahera- 
tibn  ih  the  address  to  which  notices  may  be  sent  by 
the  landlord  under  this  Act  i 
(6.)  Hale  stock  of  all  kinds  being  the  bond  fide  property 
bf  a  person  other  than  the  tenant,  and  either  hired 
by  tbe  tenant  or  in  his  temporary  possession  tolel; 
for  purposes  of  breeding : 
(e )  Agri&ultnral  machinery  being  the  bona  fide  pro- 
perty of  a  person  other  than  the  tenant  and  being 
on  the  land  or  premises  of  the  tenant  under  a  boria 
fide  agreement  with  him  for  the  hire  or  use  thereof 
by  him  in  tbe  oondnot  of  bis  bnsioess,  anless  snch 
'  machinery  shall  have  been  on  the  said  land  or  pre- 
mises for  any  period  exceeding  six  calendar  months, 
or  anless  such  agreement  shall  be  for  any  period 
exceeding  six  calendar  months. 
{i.)  Machinery  being  the  bona  fide  property  of  a  person 
other  than  tbe  tenant,  and  being  on  the  land  or 
premises  of  tenant  under  a  bona  fide  agreement  with 
him  for  the  hire  or  use  thereof  by  him  iu  the  way 
of  his  trade  or  handicraft,  unless  such  machinery 
shall  have  been  on  the  said  land  or  premises  for 
any  period  exceeding  twelve  calendar  months,  or 
°  nnleBB  such  agreement  shall  be  for  any  period  ex- 
ceeding twelve  calendar  months. 
4.  Payment  by  owner  9/  live  stock  to  landlord  of  arrtan  of 
rent  or  removal  of  ttock.— la  the  case  of  live  stock  included 
under  sub-sectious  (a)  and  {b)  of  section  8,  it  shall 


be  lawful  for  the  landlord  from  time  to  time  by 
notice  in  writing  signed  by  him  or  his  agent  to  the 
owner  of  the  live  stock,  stating  the  amount  of  rent  then 
ia  arrear  from  the  tenant  in  respect  of  tbe  said  land  or 
premises,  to  require  such  owner  of  live  stook,  within 
tour  days  after  delivery  of  such  notice,  to  pay  to  snob 
landlord  or  his  ageut  the  said  amount,  or  to  remove  his 
live  stock  from  the  land  or  premises,  within  tbe  said 
four  days ;  and  if  within  such  period  the  arrears  be  not 
paid  by  tbe  said  owner,  or  his  live  stook  removed  from 
tbe  said  land  or  premises,  the  said  stook  shall  not  be 
entitled  to  exemption  from  distress  under  this  Act. 

Provided  always,  that  it  shall  not  be  competent  to 
the  landlord  to  demand  payment  of  an  amount  in  exoesai 
of  the  rent  which  is  actually  in  arrear  and  for  which  h» 
might  have  distrained  at  the  lime  of  making  sooh 
demand. 

6.  Amount  paid  &y  owner  recoverable  from  tenant. — Any 
amount  paid  by  the  owner  to  tbe  landlord  or  his  agent 
in  respect  of  arrears  of  rent  as  aforesaid  may  be  by  hitn 
deducted  from  or  set  off  against  any  sum  which  is  or 
may  become  due  from  him  to  the  tenant  in  respect  of 
agistment  or  feeding  or  hiring  of  such  live  stock,  or  may 
be  recovered  as  a  debt  dne  to  him  from  the  tenant. 

6.  Removal  of  itoek  determinet  ovner't  agreement  ioitk 
tenant. — If  in  pursuance  of  snob  notice  as  aforesaid  from 
the  landlord  tbe  owner  removes  his  live  stook  from  the 
said  land  or  premises,  such  removal  shall  be  deemed 
and  taken  to  be  a  legal  determination  of  bis  agreement 
with  tbe  tenant  for  the  agistment  or  feediag  or  hiring 
thereof,  subject,  however,  to  any  rights  or  claims  which 
may  have  arisen  under  the  agreement  before  such 
determination  thereof. 

7.  Remedy  if  diatrea proceeded  with. — Where  any  distress 
has  been  levied  apon  any  live  stock  or  agricultural  or 
other  machinery  exempted  by  this  Act  from  distress, 
a  oonrt  of  summary  jurisdiction  may,  on  complaint 
made  by  the  owner  thereof,  make  against  the  person  or 
persons  levying  or  causing  to  be  levied  any  snch  distress, 
and  against  the  person  or  persons  on  whose  behalf  such 
distress  is  levied  or  any  of  them,  a  summary  order  for 
restoration  of  the  live  stook  or  things  seized,  or  for 
payment  of  the  real  value  thereof,  and  respecting  oosts, 
as  to  the  oonrt  seems  just;  and  any  sum  of  money  so 
ordered  to  be  paid,  whether  as  real  value  or  costs,  shall 
be  a  civil  debt  recoverable  suttamarily. 

8.  Appeal  to  Quarter  Seuioni. — If  any  party  thinks 
himself  aggrieved  by  any  order  of  adjudication  of  a 
oourt  of  summary  jurisdiction  under  this  Act,  or  by 
dismissal  of  his  complaint  by  any  such  court,  he  may 
appeal  therefrom,  subject,  as  regards  England,  to  the 
conditions  and  regulations  contained  in  sect.  31  pf  tbe 
Summary  Jurisdiction  Act,  1879,  and  as  regards  Ireland, 
to  the  conditions  and  regulations  following ;  (that  is  to 
say,) 

(1.)  The  appeal  shall  be  made  to  some  court  of  general 
or  quarter  sessions  for  the  county  or  place  in  which 
the  cause  of  appeal  arises,  holden  not  less  than 
fifteen  days,  and  (unless  adjourned  by  the  Coart  of 
Appeal)  not  more  than  fonr  months  after  the 
decision  of  the  court  of  snmmary  jurisdiotion. 

(2.)  The  appellant  shall,  within  seven  days  after  the 
cause  of  appeal  has  arisen,  give  notice  in  writing  to 
the  other  party  and  to  the  court  of  saaimary 
jurisdiction  of  his  intention  to  appeal,  and  the 
ground  thereof. 

(8.)  Tbe  appellant  shall  immediately  after  snob  ootioe 
enter  into  a  recognisance  before  a  justice  of  the 
peace,  with  two  sufficient  sureties,  conditioned 
personally  to  try  such  appeal,  and  to  abide  the 
judgment  of  tbe  court  thereon,  and  to  pay  anoh 
costs  as  may  be  awarded  by  tbe  oonrt,  or  give  sach 
other  security,  by  depoBit  of  money  or  otherwise, 
as  the  juHtice  thinks  fit  to  allow. 

9.  Bxelution  of  certiorari. — No  order  or  oonviotion  of  a 
court  of  summary  jurisdiction  under  this  Act  sball  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari  or 
otherwise  into  any  superior  court, 

10.  Limitation  of  larMord't  power  to  diitrain. — After  the 
Slst  Dee.,  1882,  no  arrears  of  rent  shall  be  reoovered  by 
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aoy  distreas,  bat  witbia  two  yean  aft«r  the  same  ahall 
have  beoome  dae, 

11.  Bxtent  of  ^c(— This  Aot  shall   not  exteod  to 
Baodaad. 


AaRIOUIiTURAIi   HOLDINaS   (LAW  OP 
DISTRESS.) 

A  BUI  to  AMiA  the  Lav  of  DUtnu  for  the  Sent  of 
Agricultural  Holdingt. 
Be  it  enacted  by  the  Qoeen'e  most  Exoelleat  Majegty, 
by  and  with  the  advioe  and  oonseat  of  the  IioTds 
Spiritaal  and  Temporal,  and. Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same  as  follows : 

1.  Landiord  not  (»  take  di$treit  for  rent  after  Sltt  Dee., 
ISSt. — It  shall  not  be  lawfnl  tor  any  landlord  or  other 
person  entitled  heretofore  to  take  distress  for  rent  dne 
in  reapeot  of  any  farm,  market  garden,  or  land  need  for 
•grioaltare  or  pastare,  or  partly  for  agrionltare  and 

Sirtly  for  pasture,  to  take  or  oanse  to  be  taken  any 
stress  tor  rent  dae  in  respect  of  any  such  farm,  market 
garden,  or  land  osed  for  agrionlture  or  pastare,  or  partly 
for  agricaltare  and  partly  for  pastare,  after  the  81st  day 
of  Deo.,  1883. 

2.  Bxteneion  of  A  at— This  Act  shall  not  extend  to 
Bootlaod. 

S.  Short  title.— Tbia  Aot  inay  be  oited  as  "  The  Distress 
Aot,  1883." 


THE  SETTLED  LAND  BILL. 

In  oar  article  of  last  week  npoo  this  Bill  we  ohiefly 
disonsaed  the  olaases  which  gave  Tariong  powers  to  the 
tenant  for  life,  or  other  limited  owoer,  of  settled  land. 
We  now  proceed  to  consider  the  checks  on  his  powers 
provided  by  the  Bill,  and  the  practical  working  of  the 
whole  Bill  on  both  present  and  fatare  settlements. 

In  paragraph  7  of  the  memorandam  annexed  to  the 
Bill  we  are  informed  that  "  special  protection  is  pro- 
vided  for  the  mansion  honse  and  park.  In  proper  cases 
they  may  be  sold,  hot  not  by  the  tenant  for  life  alone ; 
ha  most  get  the  oonaent  of  tbe  truatees,  or  an  order  of 
the  ooart  (danae  16)."  Now  the  Bill  applies,  not  only 
to  land  ineladed  in  what  are  known  to  the  pnblio,  as 
well  as  to  the  Profession,  as  "  Bettlements,"  bat  also  to 
land  devised  by  will.  Thns  it  applies  to  a  deviae  of  s 
few  oottagea  to  a  widow  for  life  and  after  her  death  to 
her  obildren.  We  believe  that  the  pablio  do  not  nnder- 
stand  this,  otherwise  the  Bill  wonld  command  mnch 
mote  attention.  But  the  phrase  "settled  land  "  seems 
to  suggest  s  Bill  relating  to  large  estates,  and  tbe 
taferenoe  to  "  mansion  house  and  park,"  which  is  thus 
eonspioaons  in  the  memorandam,  is  not  likely  to  gaide 
them  aright.  On  referring  to  olaaae  16  we  find  tbe 
{iroteation  is  given  to  "  tbe  principal  mansion  bonae  on 
any  settled  land,  and  any  park  or  domain  land  nsually 

oooupied  therewith "   If  we  take  "  macaioa 

house "  in  its  legal  sense  of  "  dwelling-hoase,"  this 
clause  protects,  in  saoh  a  devise  as  that  wliiob  we  have 
mentioned,  the  beat  cottage  and  iba  garden,  at  least  if 
that  was  the  home  of  the  testator  and  his  family.  Now 
in  many  wills  of  this  description  a  power  of  sale  has 
been  given,  not  to  the  tenant  for  lite,  but  to  trustees. 
But  the  Bill,  by  clause  S6,  appears  to  require  that  the 
consent  of  "  tenant  tor  life  "  shall  be  necessary  to  sale  by 
tbe  trustees,  so  that  in  such  a  case  an  additional 
diffionlty  in  alienating  has  been  created.  This  could 
hardly  have  been  iutended,  aud  is  probably  due  to  a 
familiarity  with  large  properties,  ratber  than  with  the 
small  holdings  of  the  artisan  and  lower  middle  clasaeB. 
Of  course  in  settlements  and  will-',  made  after  the  Bill 
becomes  law,  details  like  some  of  those  we  have  con- 
sidered can  eanily  be  remedied  by  the  draftsman,  but 
the  principal  danger  may  be  apprehended  iu  tbe  case  of 
doonmeutx  which  have  already  been  drawn,  and  of  wills 
prepared  without  profeasional  advioe.  Also  no  doubt 
diffioDlties  will  arise  from  persons  acting  on  the  letter 
of  tbe  will,  or  deed,  under  whioh  they  are  interested, 
without  being   aware  that  this   Bill    anoezes    these 


various  powers  to  tbe  estate  of  "  tenant  for  life,"  not- 
withatanding  the  settlement  or  will  (clause  66;.  Here 
then  we  should  advise  that  tbe  protection  as  to  the 
"principal  mansion  house"  should  be  withdrawn;  or 
at  least  that  it  should  be  so  worded  as  to  apply  only  to 
bouses  of  large  value.  Probably  tbe  simplest  plan  would 
be  to  say  that  when  the  oonsideration  money  exceeded 
£10,000  consent  of  trnstees  or  court  must  be  obtained, 
unless  tbe  "  settlement "  otherwise  ordered. 

The  Bill  properly  protects  the  remainderman  by 
requiring  that,  on  a  sale,  tbe  purchase  money  be  paid 
either  to  the  trastees  or  into  court  (clause  23);  and 
gives  powers  of  investment,  which  include  numerons 
modes  of  application  of  tbe  purebase  money  for  tbe 
improvement  of  tbe  settled  land  (clause  21).  In  one 
iostance  we  find  a  difficulty.  It  may  be  applied  "  in 
discharge  ...  of  inoumbrances  affecting  the  in- 
heritance of  the  settled  land  or  other  tbe  whole  estate 
the  subject  of  tbe  settlement  ..."  (clause  21,  ii.). 
We  aasume  that  the  word  "  estate  "  is  used  iu  tbe 
technical  sense,  and  as  opposed  to  "  the  inheritance." 
Does  this  mean  tbat  if  tbe  settled  laod  includes  free- 
holds, and  leaseholds  which  have  (say)  only  twenty 
years  to  run,  and  which  are  subject  to  an  incumbrance, 
tbe  tenant  for  life  may  sell  part  of  the  freeholds  and 
employ  tbe  purchase  money  in  paying  off  the  iooam- 
branoe  on  tbe  leaseholds  ? 

Another  mode  of  application  of  parobase  moneys  is 
plauting  (clauses  21,  iii.,  26,  iz.).  This  is  done  with  tbe 
eonsent  of  the  Land  Commiaaioners  (clause  26).  When 
treea  are  once  planted  as  an  improvement  under  tbe 
Aot  the  tenant  for  life  and  his  saoceasors  cannot  cut 
them  down,  or  knowingly  permit  them  to  be  out  down, 
ezeept  in  proper  thinning.  Tbia  reatriction  may  lead  to 
some  inconvenience,  and  there  should  be  some  power 
to  remove  it.  Clause  80  enables  "  tenant  for  life  and 
each  of  his  soooessors  in  title  "  to  enter  on  the  land  to 
ezecute  any  improvements  authorised  by  the  Act,  and 
to  get  stone  and  cut  timber  for  purposes  ooniiected  with 
sacb  improvements.  Surely  some  ezpreaa  provision 
ought  to  be  inaerted  for  the  protection  of  tenants. 

Another  queatiou,  of  great  importance  with  regard  to 
tbe  scope  aud  effect  of  the  Bill,  arises  with  regard  to 
settlements  made  by  a  conveyance  of  land  upon  trust 
for  sale  and  settlement  of  the  prooeeda,  with  trusts  of 
rents  and  profits  until  sale.  Is  such  a  settlement 
within  the  Bill !  From  olaases  2  (1)  (6),  68  (ix.),  we 
infer  tbat  it  is,  but  it  ought  to  be  clearly  stated  in  tbe 
second  claase.  If  it  is  not,  it  affords  a  ready  means  of 
evasion  ;  it  it  is,  it  leads  to  diffionlties  tending  to  fetter 
alienation.  Olaose  66  (2)  deplares  that,  where  the 
settlement  gives  power  of  sale  to  trustees  the  consent  of 
tenant  for  ute  shall  be  necessary,  notwithstanding  the 
settlement.  If  this  clause  does  not  apply  to  a  *'  trnst " 
for  sale,  we  have  the  possibility  of  trustees  and  tenant 
tor  life  mihking  concurrent  sales;  if  it  does  apply,. we 
have  the  cooaent  of  tenant  for  life  made  necessary  to 
the  sale,  and  thus  a  new  fetter  placed  on  alienatinu. 
In  some  settlements  this  may  be  serious,  as  tbe  position 
of  "  tenant  for  life  "  may  be  filled  by  persons  in  old  age 
or  abroad,  or  by  several  persons. 

With  regard  to  laud  belonging  in  fee  to  an  intaat  tbe 
powers  of  clanaea  69  and  60  seem  together  to  clash  with 
the  powers  of  leasing  whioh,  it  is  believed,  belong  to  bis 
guardian  under  sect.  41  of  the  Conveyanoing  Act, 
combined  with  sects.  46  and  49  of  the  Settled  Estates 
Act,  1877. 

So  far  we  have  discuaaed  rather  the  details  of  clauses 
than  the  principle  of  the  Bill.  It  remains  for  us  to 
consider  bow  far  it  really  gives  that  power  of  alienation 
which  we  believe  the  Legislature  desires  to  give.  We 
thick  it  does  not  entirely  succeed  in  this.  It  gives 
power  to  make  certain  dispositioos  only,  instead  of 
giviog  the  limited  owner  a  general  power  of  disposition, 
and  simply  securing  tbe  consideration  money  when  it 
partakes  of  tbe  nature  of  capital.  The  partial  pro- 
tection given  to  the  purchaser  under  clauses  46  (2)  and 
64  is  insufficient 

Tbe  object  of  the  Bill  will  fail  if  parch asers'lc^id 
advisers  are  to  be  in  any  way  concerned  as  to  the 
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propriety  or  regnlarity  of  the  sale.  Also  there  is  a 
TaKaeoesB  aboat  the  power  to  rescind  onntraoti  given  to 
the  onart  by  clanse  32  (3),  whioh  seems  likely  to  oaase 
difficnlties,  especially  when  read  in  connexion  with 
olanses  44  and  45,  which  enable  the  trustees  to  make 
applications  to  the  ooart  respecting  the  exercise  by  the 
"  teoaot  for  life  "  of  any  of  the  powers  of  the  Bill. 

The  Bill  does  not  deal  clearly  with  a  case  which  is  not 
at  all  anlikely  to  oocnr  frequently :  '*  Tenant  for  life  " 
desires  to  sell  land  near  a  town,  valae,  say  £1,000. 
The  sale  will  be  perfectly  fair  as  between  vendor 
and  parohaser,  bat  if  the  land  is  retained  for  a  few 
ye'ars  it  will,  in  all  probability,  fetch  a  very  maoh 
higher  price.  What  is  the  position  of  the  purchaser 
(1)  if  the  trosteea  promptly  make  application  to 
the  conrt ;  (2)  if  they  do  nothing,  and  some  time 
afterwards,  the  remainderman  applies  f  The  tenant 
for  life  is  declared  to  be  a  trnstee  for  all  parties  entitled 
nnder  the  settlement  (clanse  63),  and  the  pnrchaser  of 
coarse  has  notice  of  this,  and  oif  the  facts.  We  think 
that,  if  the  trastees  took  auction  before  fonrteen  days 
elapsed  (clanse  46).  they  woald,  if  the  sale  was  improper 
as  regards  the  parties  interested  nnder  the  settlement, 
be  able  to  prevent  the  sale,  bat  if  they  let  the  fonrteen 
days  pass,  and  an  actual  contract  he  made,  it  is  not 
qoite  olear.  The  beat  plan  woald  be  to  declare  sales  or 
other  transactions  between  "  tenant  for  life  "  and  '*  par- 
ohaser" shall,  except  in  the  case  of  bad  faith  on  the 
part  of  the  purchaser,  be  as  valid  as  if  the  tenant  for 
life  were  absolate  owuer.  And  though  the  provision  of 
olanse  46  requiring  tenant  for  life  to  give  fourteen  days' 
notice  to  the  trustees  before  any  transaction  should 
be- retained,  it  sboald  be  definitely  stated  that  if  no 
application  to  the  court  is  made  within  a  specified  time 
no  question  could  be  afterwards  raised  as  to  the  pro- 
priety of  the  sale.  The  remaindermau  should  have  bis 
remedies  afterwards  against  tenant  for  life  in  damages. 

Clause  42  purports  to  protect  trustees  from  liability 
for  abstaining  to  make  applications  and  for  not  inter- 
fering with  the  sales  or  purchases  of  "  tenant  for  life." 
It  does  not,  however,  state  whether  they  are  liable  if 
they  have  probable  reason  to  believe  that  the  transac- 
tion is  improper,  or  if  they  have  express  notioe  to  that 
effect.  This  should  be  stated.  In  conclusion,  then,  we 
must  express  a  hope  that  this  Bill  will  pass,  but  that  it 
should  be  carefully  considered  in  committee  and  oon- 
Biderable  amendments  made. — Lav>  Tima. 


TITLE  OBTAINED  IN  MABKET  OVERT 
The  case  of  WoUlcer  v.  Maihaet,  reported  in  the  Lma 
Journal  Report!  for  April,  suggests  some  curious  questions, 
arising  out  of  the  well-known  rule  of  law  that  the 
property  in  stolen  goods  sold  in  market  overt  vesta  in 
the  purobaser,  subject,  however,  to  the  necessity  of 
restoring  the  goods  to  their  original  owner  should  he 
Bncoeed  in  prosecuting  the  thief  to  oonviotion.  The 
interval  between  the  sale  in  market  overt  and  the 
oonviotion  is  a  country  not,  as  yet,  sarveyed  and  mapped, 
although  its  confines  baveseveral  times  been  approached, 
as  in  the  case  just  reported.  A  voyage  of  discovery 
within  it  is  of  interest,  and  not  without  some  praotioal 
importanoe.  But  little  imagination  is  required  to 
suggest  a  series  of  questions  which  might  arise.  If  the 
thing  stolen  were  a  barrel  of  oysters,  oould  the  buyer 
eat  them  T  If  it  were  a  ease  of  champagne — which,  in 
London,  might  conceivably  be  sold  in  market  overt — 
oould  he  drink  the  winef  If  it  were  a  oow  in  oalf, 
oonld  he  keep  the  oalf  and  sell  the  milkr  All  these 
questions  appear  to  turn  on  the  consideration  whether 
the  right  of  property,  although  subject  to  be  divested  in 
certain  events,  is  not  absolate,  so  long  as  it  lasts. 

The  newly  reported  case  arose  in  such  a  way  as  to 
make  it  singularly  ineffectual  in  deoidiog  the  main 
point.  On  June  7, 1880,  two  oows  in  oalf  were  stolen 
from  the  plaintiff,  and  on  the  11th  of  the  same  month 
they  were  sold  in  market  overt  to  a  cattle  dealer,  who 
sold  them  to  the  defendant.  While  in  his  possession, 
the  oow*  calved  and  gave  milk.  On  April  6,  1881,  the 
thief  was  convicted  and  sentenced.    Thereupon    the 


original  owner  of  the  oows  sued  the  defendant  for  them 
in  the  Huntingdon  Oounty  Court.  The  student  of  law 
will  regret  that  the  defendant,  for  reasons  doobtleiis 
satisfactory  to  himself,  did  not  thereupon  raise  the  legal 
question  so  neatly  presented,  and  take  to  the  High 
Court  the  qaestion  whether  the  calves  were  not  bis. 
Instead  of  so  doing,  he,  in  a  most  disappointing  manner, 
entered  a  counter-claim  for  the  keep  of  the  animals; 
and,  when  the  County  Court  judge  decided  against  him, 
took  his  counter-claim  to  the  High  Court.  This  was  a 
sad  playing  into  the  hands  of  the  enemy  from  the 
soientiflo  point  of  Tiew.  The  parte  of  the  original  owner 
and  the  parohaser  thereupon  beoame  reversed,  like  the 
combatanta  in  Ifaoanlay's  allegory  who  each  tamed 
into  the  other.  We  find  the  purohaeer's  oonnsel  arguing 
that  his  client  was  a  sort  of  bailee  ef  the  oows  and  the 
oalves,  and  might  even  be  sued  for  the  milk.  Had  he 
elaimed  for  his  client  the  absolate  property  in  the  pur- 
chase until  the  oonviotion,  the  oouoter-olaim  would  at 
once  have  been  overthrown  by  the  epigram  that  he  was 
wanting  to  be  paid  for  the  keep  of  his  own  cattle.  Bat 
legal  soienoe  was  avenged  in  the  resnlt.  Mr.  Jastice  ' 
drove  and  Mr.  Justice  Lopes  disallowed  the  counter- 
claim, thus  maintaining  so  far  as  the  deoiaion  went,  the 
position  that  while  it  lasted  the  defendant's  property  was 
absolate.  If  the  property  in  the  stolen  oattle  vested  by 
the  sale  absolutely  in  the  purchaser,  the  milk  and  the 
calves-  would  belong,  upon  the  principle  that  all  aoore- 
tions  go  to  the  owner,  not  to  the  original  owner,  but  to 
the  defendant,  who  bought  from  the  parohaser  in 
market  overt ;  but  if  a  sale  in  market  overt  gives  merely 
a  right  of  possession,  and  only  suspends  the  right  of  the 
original  owner  until  the  conviction  of  the  thief,  then,  as 
the  parohaser  is  not  absolate  owner,  the  increase  of  the 
stolen  goods  would  belong  to  the  plaintiff,  whose  goods 
were  carried  off  by  the  thief. 

By  the  common  law  a  sale  in  market  overt  passed 
the  property  indefeasibly  to  the  buyer ;  but  this  was 
found  to  be  so  inconvenient  that  the  statute  21  Hen. 
Yin.,  o.  11,  was  passed.  This  Act  provided  that,  upon 
the  oonviotion  of  the  thief,  "  the  owner  should  be  re- 
stored to  his  money,  goods,  and  chattels."  The  terms 
of  this  provision  are  remarkable.  The  reader  would 
expect  the  goods  to  be  restored  to  the  owner,  ratbar 
than  the  owner  to  the  goods.  It  is  not  impossible  that 
the  phrase  was  used  advisedly.  If  so,  it  would  tend  to 
show  that  there  was  no  intermediate  property  in  the 
parohaser.  His  being  "  restored  to  his  goods"  sounds 
rather  as  if  he  were  restored  to  his  original  position. 
But  this  Aot  was  repealed  by  7  A  8  Oeo.  lY.,  o.  37 — a 
statute,  in  its  turn,  repealed  by  24  A  26  Viot.,  a  96,  upon 
the  words  of  which  statnte  the  matter  now  turns. 
Section  100  provides  as  follows  :  "If  any  person  guilty 
of  any  such  felony  or  misdemeanour,  as  is  mentioned 
in  this  Act,  in  stealing,  taking,  obtaining,  extorting, 
embezzling,  converting,  or  disposing  of,  or  in  knowingly 
receiving  any  chattel,  money,  valuable  security,  or  other 
property  whatsoever,  shall  be  indicted  for  suoh  offence 
by  or  on  behalf  of  the  owner  of  the  property,  or  bis 
executor  or  administrator,  and  oonvioted  thereof,  in 
such  case  the  property  shall  be  restored  to  the  owner  or 
his  representatives."  The  phrase,  therefore,  in  the 
statute  of  Henry  Vm.  must  now  be  taken  to  be  merely 
clumsy  or  antique  English,  and  the  property  is  now,  by 
the  modem  statute,  to  be  restored  to  its  owner.  As, 
however,  the  previonsly  existing  rule  as  to  market 
overt  is  left  untouched,  that  rule  is  in  full  force  until 
there  is  a  conviction.  It  is  not  that  the  old  rule  is 
abrogated,  and  the  possession  of  the  goods  restored  on 
oonviotion,  but  that  the  old  rule  remains  in  force  aotil 
a  conviction,  when  the  new  rule  operates.  There  is, 
we  believe,  no  authority  in  the  books  controverting  this 
position.  In  Scattergood  v.  Sylvisler,  19  Law  J.  Bep.  Q. 
B.  447,  referred  to  by  the  defendant's  counsel  in  the 
case  under  discussion,  the  plaintiff  sued  the  defendant 
in  trover  for  a  oow  and  a  oalf  and  300  gallons  of  milk, 
the  oow  while  in  oalf  having  been  stolen  and  sold  to  the 
defendant  in  market  overt.  But  neither  the  calf  nor 
the  milk  gave  rise  to  the  qaestion  before  us.  The  calf, 
it  is  irae,  was  born  after  the  sale,  and  before  the 
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ooDTictioD  of  the  thief,  bat  it  took  tlie  law  ioto  ita  own 
hands  aad  diad  directly  after  itH  birth ;  and  the  milk 
was  all  drawn  from  the  oow  after  the  data  of  the 
eoDvlotion.  Jadgment  was  given  for  the  plaintiff ;  bat 
the  only  qaeetion  argoed  was,  whether  the  statata  of 
<}eo.  IV.  (which  ii,  in  terms,  similar  to  the  more  recent 
Matote)  did  not  make  an  order  for  reetitation  a  condi- 
tion precedent  to  the  restoration  of  the  cow ;  and  the 
decision  of  the  jndgea  was  on  that  point  alone,  it  being 
impossible  to  argne  that  the  plaintiff  was  entitled  to 
anything  in  respect  of  the  dead  oalf. 

The  case  of  Lindiay  v.  Ovmdy,  45  Law  J.  Bap.  Q.  B.  381, 
tbongh  reversed  on  appeal  upon  another  point,  decides, 
as  was  recognised  by  the  late  Lord  Chief  Jastice  in 
ifojKX  v.  NaemgUm,  48  Law  J.  Bep.  Q.  B.  125,  that  the 
time  when  the  property  revests  in  the  original  owner  is 
iba  date  of  the  conviction  of  the  thief,  and  does  not 
talate  back  to  the  original  wrongfal  taking ;  thoagh  this 
was  not  always  thoaght  to  be  so,  as  will  be  seen  from 
liOid  Kenyon's  jndgment  in  Sotvood  v.  <Sm<tA,  3  T.  B  960. 
The  effect  of  these  decisions  appears  to  be  this,  that  it 
JB  poasible  for  a  man  to  be  deprived  by  the  wrongful  act 
of  another  of  the  property  in  a  chattel,  and  that  though 
ha  may  recover  bis  right  by  the  conviction  of  the  thief, 
yet  he  will  nevertheless  have  lost  all  claim  from  the 
time  of  its  pnrohase  in  market  overt  aotil  the  conviction. 
This  appears  to  ha  the  only  statutory  limitation  to  the 
abaolata  right  of  property  gained  at  common  law  by 
the  man  who  bays  in  market  overt.  If  this  be  a  correct 
view  of  the  law,  it  will  follow  that  it  there  be  prodnce 
io  the  interval  it  will  belong  to  the  porohaaer — a  right 
which  may  sometimes  be  a  matter  of  serions  considera- 
tion. A..,  let  as  say,  owns  a  valaable  shorthorn  cow 
within  three  months  of  calving ;  B.  steals  her  and  sells 
her  in  market  overt  to  C,  who  parchases  her  bona  fide 
for  £70.  Six  months  afterwards  B.  is  caught,  tried,  and 
oonvicted,  and  the  right  to  the  oow  is  again  absolutely 
vested  in  A. ;  bat  the  three  months'  old  oalf,  having 
heen  born  between  the  parohase  and  conviction,  belongs 
to  C,  who  thereby  obtains  an  animal  which  may, 
perhaps,  eventnally  tarn  oat  to  bs  worth  £600  or  £600. 
Similarly  it  can  hardly  he  doabted  that,  supposing  O. 
had  sold  the  oalf  previously  to  the  da'e  of  the  oonviotion 
of  B.,  A.  would  have  had  no  right  against  0.,  nor  would 
Cs  parohaser  have  been  able  to  make  any  claim  against 
him,  for  he  could  make  a  good  title  to  the  animal ;  and 
the  faot  that  the  onginal  owner  can  recover  the  cow, 
not  by  virtue  of  any  revival  of  his  previouR  right,  but 
by  the  commencement  of  an  entirely  new  title,  cannot 
give  him  any  claim  to  the  oalf  which  has  oome  into 
oxistenoe  while  he  was  not  clothed  with  a  right  of  pro- 
party  in  the  cow.  The  resalt  is,  of  coarse,  not  inten- 
tional; but  anomalies  like  this  occur  treqaently  in  a 
system  of  law  which  grows  by  legislation  piled  on 
oommon  law,  and  farther  legislation  upon  that  It 
would  have  bisen  better  for  the  uniformity  of  the  law  in 
this,  as  in  other  instances,  if  the  Legislature  bad  gone 
to  the  root  of  the  matter,  and  repealed  altogether  the 
dootrine  of  title  by  purchase  in  market  overt.  Tbe 
doetrioe  itself  offers  facilities  for  the  disposal  of  stolen 
goods,  while  the  oonditioo  on  which  it  has  been  modi- 
fied— namely,  that  the  owner  shall  convict  the  thief — 
throws  OD  private  persons  a  duty  which  properly  belongs 
to  the  pahlio.— Zoiv  J<mrnal. 


THE  OONVEYANOING  AND  LAW  OF  PROPEBTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHEBE  EXCLUDED. -XIV. 
(CofiMiMMd  from  fOQ*  208,  antt.') 
BnTLxmiiT  OT  Lard  on  Mabriaqe,  thi  CEiLCBan 

TIKINQ  AS  TlNAHTS  IN   CoUHON  IN   TaIL. 

ProvMm  far  Management  and  Application  of  Xenti  aad 
Pn^fitt  duing  Minority. — Sect.  4S. 
It  will  not  be  safe  to  rely  apon  the  powers  given  by 
■act.  4S  ;  for  tbat  section  applies  only  to  "  land "  to 
which  the  infant  is  beaefioially  entitled  ;  and  although 
*'  land  "  includes  an  undivided  share  in  land  (sect.  2,  ii.) 
it  would  not,  in  a  case  where  one  of  the  ohildraD  entitled 


noder  the  settlement  is  an  infant,  and  another  or  others 
of  them  of  age,  enable  the  trustees  to  exercise  the 
powers  of  the  saotion  over  the  whole  laod.  They 
might,  however,  join  vrith  the  ohildren  who  ware  of  ago 
in  exercising  those  powers,  sect.  42  (6),  bat  that  would 
not  ha  a  very  oonveniaot  arrangementw  Moreover,  tha 
power  of  the  trustees  does  not  extend  to  land,  or  to  a 
share  in  land,  to  whioh  an  infant  married  woman  is 
entitled. 

The  statutory  power  does  not  enable  the  trastaas  to 
open  new  mines,  thoagh  they  may  work  old  ones.  For 
form  of  power  to  work  new  mines  see  David,  iii.  1126. 
This  will  of  course  seldom  be  needed.  Messrs.  Olerka 
and  Brett  observe  (2ad  ed.  p.  156),  that  the  power  given 
by  this  section  to  fell  timber  is  not  extended  to  "  other 
trees  "  as  in  sect.  19  (i.  iv,).  It,  however,  expressly 
inolndes  "underwood,"  and  will  in  most  cases  be  found 
sufficient.  As  to  ornamental  timber,  see  David,  iii. 
229  ;  Baher  v.  Sebright  (41  L.  T.  Bap.  N.  B.  614  ;  L.  Bep. 
18  Ch.  Div.  179),  and  Qarth  v.  Cotton  (1  L.  O.  Eq.  697). 
As  to  what  is  timber,  see  Dart.  V.  tfe  P.  133  ;  Stephen's 
Comm.  iii.  420 ;  Williams  on  Settlements,  228. 

The  trustees'  power  to  out  timber,  &a.,  given  by  the 
Act  does  not  exceed  that  which  the  infant  would  have 
possessed  had  he  been  of  full  age. 

The  statutory  power  (sect.  42,  iv.)  to  apply  tha  inooma 
(sect.  2,  iii.)  for  the  infant's  benefit  is  amply  sufficient, 
and  expressly  empowers  payment  to  the  "  parent," 
whioh  is  a  convenient  provision  not  always  found  in  tha 
formo.  Bat  the  aooumnlation  olaoaa  xeqnire*  soma 
supplement. 

It  will  be  proper  to  declare  trnsts  of  the  fund  arising 
from  acoamolation  of  income  where  the  infant  dies 
before  he  or  she  becomes  entitled.  If  no  trusts  are 
deolared  the  accamalatiou  would  pass,  apparently,  to 
the  personal  represeutatives  of  the  infant,  sect.  42 
(5,  iii.).  This  would  be  unsatisfactory,  as  administration 
would  have  to  be  taken  out.  A  form  of  supplement 
will  be  found  in  Cone.  David.  12(h  edit,  380.  (In  future 
we  shall  refer  to  this  edition  uuleBS  we  state  otherwise). 
This  form  declares,  in  effect,  that  the  powers  of  manage- 
ment conferred  by  seot.  42  shall  be  exercisable  by  the 
trustees ;  and  that  acoumnlationa  of  income,  in  case 
the  person  being  tenant  in  tail  by  parohase  under  the 
settlement  dies  while  an  infant,  and  being  a  woman 
withoat  ever  having  been  married,  shall  be  held  on  tbe 
same  trusts  as  tbe  produce  of  sales  under  the  power  of 
sale. 

It  will  he  seen  that  this  form  does  not  in  any  way 
attempt  to  overcome  the  difficulty  as  to  management 
when  some  of  the  children  are  of  age  and  others 
infants,  or  when  one  of  them  is  a  female  infant  and  yal 
married.  Compare  also  tha  form  in  Fridaaos,  11th 
edit.  ii.  809. 

Yet  it  does  not  seem  necessary  to  insert  the  old  fall 
form,  and  entirely  to  ignore  the  statata.  The  following 
form  is  soggastad  as  supplementing  the  deficiencies  of 
the  Act : 

"It  is  hereby  deolared  that  the  trasteas  or  trustee 
hereof  are  hereby  appointed  to  exercise  the  powers  of 
sect.  42  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  and  further  that  tha  said  trasteas  or  trustee  shall 
have  the  powers  of  management  oouferred  by  the  said 
seotion  with  respect  to  the  entirety  of  the  said  premises, 
so  long  as  any  child  of  the  said  intended  marriage  shall 
be  an  infant,  as  though  the  entirety  of  the  said  premises 
were  vested  in  infants,  notwithstanding  some  other 
ohild  or  ohildren  of  the  said  intended  marriage  shall 
have  attained  twenty-one,  or  being  female  have  married 
under  that  age ;  hut  the  said  trnstees  or  trustee  shall 
pay  to  suoh  of  the  ohildren  of  the  said  intended 
marriage  as  shall  for  the  time  being  have  attained 
twenty-one  his,  her,  or  their  share  or  respective  shares 
oat  of  the  net  rents  and  profits." 

"And  it  is  also  hereby  deolared  that  in  case  any  child 
of  the  said  intended  marriage  dies  during  infancy,  and 
if  a  woman  withoat  having  married,  the  aooumulated 
fund  referred  to  in  seot.  42  (6)  (iii.)  of  the  said  Act  shall 
be  held  upon  the  trusts,  and  sabject  to  the  powers  and 
provisions  applicable  to  the  moneys  arising  from  tha 
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power  of  sale  hareinbefore  oootained,  and  the  invest- 
manta  thereof." 

It  ghonld  not  ba  <orf;ottea  that  the  power*  of  the 
Beotion  extend  daring  the  entire  existenoe  of  the  entail ; 
they  are  not  limited  to  the  lifetime  of  tenants  in  tail  by 
parobase,  as  in  the  oommon  form,  except  the  Irast  for 
aooamalatioa,  seot.  42  (5,  iii.). 

Before  the  Aot  saoh  a  wide  power  woald  probably 
have  bean  invalid. 

For  old  form  before  the  Aot,  see  David,  iii.  999. 

Power  of  Leafing. 

By  sect.  46  of  the  Settled  Eitates  Act,  1877  (40  Sc  41 
Viet.,  o.  18),  the  tenants  for  life  have  power  to  grant  a 
lease  for  twenty-ooe  years  of  any  of  the  land  comprised 
in  the  settlement,  '*  exoept  the  principal  mansion  hoase 
and  the  demeenes  thereof,  and  other  lands  asaally 
oocnpied  therewith."  This  exception  will  often  be 
fonnd  inconvenient.  It  is  asaally  the  best  plan  to  give 
an  express  power  of  leasing  to  the  tenants  for  life,  as 
wall  as  to  the  troateea  during  the  minority  of  any  of  the 
children,  and  to  let  the  power  extend  to  all  the  land  in 
cattlemen  t. 

Previont  to  the  Conveyancing  Act,  it  is  probable 
that  the  guardians  of  the  children,  if  left  infants  at  the 
death  of  the  tenants  for  life,  would  have  had  power  to 
lease  for  twenty-one  years  without  any  application  to 
tba  court,  by  virtue  of  the  oombined  operation  of  seots. 
46,  49,  of  the  Settled  EsUtes  Aot,  1877.  But  it  has 
been  doubted  whether  sect  42,  giving  power  to  the 
trustass  to  take  possession  of  and  to  manage  the  land, 
does  not  prevent  the  infant  from  being  a  person 
entitled  within  tbe  meaoing  of  sect.  41  of  the  Settled 
Estates  Act,  and  therefore  deprives  the  guardians  of 
tbe  power  of  leasing  :  (see  Coco.  David.  454). 

It  certainly  cannot  have  been  the  intention  of  the 
framers  of  the  Conveyancing  Aot  to  take  away  the 
power  from  the  guardians,  as  tbey  have  not  given  it 
by  sect.  42  to  the  trustees,  and  the  whole  scope  of  the 
Act  shows  an  intention  that,  as  far  as  possible,  all  land 
shall  be  capable  of  being  leased  (see  seats.  18,  41). 
But,  however  this  may  be,  an  express  power  sboold 
always  be  inserted.  '  For  forma  of  power  to  lease  for 
twenty-one  years,  see  Cone.  David.  383 ;  Wolst.  &  T. 
148 ;  Frideanx,  311.  Where  a  power  to  grant  building 
or  mining  leases  is  desired,  it  should  in  every  case  t>e 
inserted  to  save  the  expense  of  application  to  the  oonrt 
nnder  the  Settled  Estates  Act. 

Power  of  Sale  and  Exchange. — Sect.  35. 

It  should  be  noticed  that  the  statute  does  not  supply 
a  power  of  sale  and  exchange  if  nothing  is  said  in  the 
Mttlement.  But  by  23  it  24  Viot.,  o.  145  (Lord  Cran- 
worth's  Act,  Part  I.),  where  a  settlement  expressly 
declares  that  traateas  shall  have  a  power  of  sale  and 
axohange,  varions  subsidiary  powers  and  j>rovisions  are 
annexed,  so  as  to  enable  tbe  trustees  to  exercise  the 
power  in  a  satisfactory  manner.  And  the  powers  of 
Lord  Cranworth's  Act  are  somewhat  enlarged  by  seot. 
86  of  the  Couveyancing  Aot.  Tbe  earlier  statotory 
provision  is  fully  discussed  in  David,  iii.  660,  1014; 
and  Sugden  on  Powers,  8th  edit.  878 ;  Lewin,  6th  edit. 
888,  in.  It  is  not  repealed  by  tbe  Cooveyaooiug  Aot, 
although  other  portions  of  Lord  Cranworth's  Aot  are 
repealed  by  sect.  71  of  the  recent  statute. 

For  form  declaring  that  the  trustees  shall  have  a 
power  of  sale  and  exchange,  and  thus  incorporating  the 
statutory  powers,  see  Cone.  David.  889,  and  compare 
form  'previons  to  tbe  recent  Act  in  David,  iii.  1014,  note. 
It  will  nsnally  be  well  to  declare  tliat  the  power  shall 
be  exercisable  with  the  consent  of  the  husband,  if  he  is 
the  settlor,  during  his  life,  and  then  of  the  wife  during 
ber  life,  and  afterwards  at  the  discretion  of  the 
trustees.     See,  however,  23  A  24  Yiot.,  o.  146,  s.  10. 

It  is  clear  that  in  simple  settlements  of  the  desoription 
before  nsit  will  be  quite  safe,  when  the  land  comprised 
in  the  settlement  is  freehold,  to  rely  on  the  statutory 

Kwars  inoorporated  in  the  manner  indicated :  (Cono. 
kvid.  66,  888). 
'    Indaad,  this  was  often  done  even  before  the  extended 


powers   given    by  the  reoent    Aot :  (David,  iii.  669  ; 
compare  Prideauz,  ii.  204  ;  and  Elphinstone,  412). 

It  may  be  noticed  that  23  it  24  Yiot.,  c.  146,  s.  6,  and 
the  Conveyancing  Act,  s.  85  (1),  enable  the  trustees  oa 
a  sale  to  deal  with  incnmbrancea  and  chargea 

It  is  osnallv  considered  that  the  earlier  Act  applies  to 
leaseholds  (David,  iii.  660) ;  the  later  one  obvion^y  does 
so  (see  definition  of  "  property,"  sect.  2,  i.).  On  tbe 
other  band,  sect.  86  of  the  Conveyancing  Act  applies  to 
sales  only  and  not  to  axohauges,  while  the  former  Act 
applies  to  both.    But  this  is  of  little  oonsequenoe. 

The  earlier  Aot  gives  no  power  to  the  trustees  to 
expend  any  part  of  tbe  purchase  money  in  the  enfran- 
chisement of  oopyfaolds  (David,  iii.  666),  or  in  renewing 
copyholds  for  lives  (Ibid.  668),  nor,  apparently,  does  it 
enable  them  in  the  case  of  a  manor  being  oomprised  in 
the  settlement  to  buy  up  the  copyholders'  interests,  also 
it  gives  them  no  power  to  dispose  of  land  with  a 
reservation  of  minerals.  The  Confirmation  of  Sales 
Aot  (26  ic  26  Vict.,  o.  108),  which  gave  ratrospeotiva 
validity  to  sales  from  which  minerals  were  excepted, 
does  indeed  enable  tbe  trustees  in  future  settlements  to 
sell  with  a  reservation  of  minerals,  bat  tbe  sanction  of 
the  oonrt  is  necessary  nnder  that  Act.  See  also  Settled 
Estates  Act,  1877,  sect.  19  ;  and  Seton,  1269. 

It  was  therefore  usual,  in  appropriate  cases,  to  insert, 
in  settlements,  a  power  to  sell  minerals  and  easements 
apart  from  the  surface  :  (Dart.  V.  A  P.  69  ;  David, 
iii.  679 ;  for  forms  see  David,  iii.  1019 ;  Lewin, 
882,  note).  It  will  be  advisable  to  retain  this  pro- 
vision where  it  wonld  have  bean  need  before  the 
new  Act,  notwithstanding  that  sect.  86  (1)  permits 
the  sale  of  "  any  part  of  the  property,"  and  the  wide 
definition  of  "propeity"  contained  in  sect.  2  (i.).  In 
tho  same  way,  if  ever  required,  a  power  to  sell  the 
estate  apart  from  the  timber  (where  the  tenant  for  lite 
is  without  impeachment  of  waste)  should  be  inserted. 
See  Dart.  68  ;  David,  iii.  296  ;  Lewin,  882  ;  Williamson 
Settlements,  232 ;  and  compare  22  it  23  Vict.,  c.  86,  s.  18. 
For  form  of  power  to  trustees  to  cut  timber,  see  David, 
iii.  1169 ;  but  this  will  often  be  sufficiently  aapplied  by 
sect.  42  (2). 

It  should  be  noticed  that  tbe  statutory  powers  are 
not  entirely  satisfactory  in  the  oaae  of  property 
oomprising  either  a  manor  with  copyholds  held  thereof, 
or  copyholds  themselves. 

For  forms  of  powers  of  sale  and  exchange  iodapaodant 
of  the  statutes,  see  Cono.  David.  888  ;  David,  iii.  1011, 
1212 ;  Frideaux,  ii.  816. 

(2V  bt  comtiMud.) 


THE  INCORPORATED  LAW  SOCIETY  OF 
IRELAND. 

The  general  half-yearly  meeting  of  this  Society  was 
held,  on  Tuesday,  in  the  Solicitors'  Hall,  Fonr  Courts- 
Mr.  Hbnbt  J.  P.  WssT,  President,  in  the  ohair. 
Tbe  following  gentlemen  were  present : — 

Mean.  Jums  Atldnion.  Thomu  R.  Bailie  Oaga,  Arthnr  L.  Barlaa, 
Frmnk  W.  B.  Browne,  Wm.  Croker,  Franeii  B.  Bl  Craler,  C.  H. 
Dillon,  Henrj  T.  Dlx,  John  B.  Katon.  Wm.  Findlater,  1I.F.  i  Thoml* 
C.  Frajilci,  H.  B  Falkiner,  Jobn  Galloway,  Hanbuir  C.  Oeaghagan. 
Frvdnick  Oiflord,  iielth  B.  Rallowea,  J.  T.  Hamertoi),  Townley  6.  C. 
Hardman,  Wm.  Milward  Jonee,  M.  LaAtn,  Robert  O.  Loogfield, 
Rlohard  A.  Hacnamara,  Henry  F.  MartleT,  Jehu  Mathewa,  Patrick 
Maxwell,  Henry  8-  Meeredy,  Thomaa  B.  Mlddleton,  Henry  C. 
Neilion,  John  MoMe,  John  H.  Nonn.  Thomai  F.  U'Connell,  Mldiael 
P.  O.  O'Heara,  Richard  H.  M.  Orpen,  Frederick  R.  Pirn,  Wm.  Rwui, 
R.  S.  Reerea,  AnsUbald  H.  RoUnioa,  Jan. ;  Wm.  B.  Btanlry,  C.  G. 
Stanuell,  Edward  F.  Stapleton.  Shaplaod  M.  Taadr,  Arohlfesld  TtadaU, 
Henry  A.  Dillon,  and  Patrick  K.  Whyta 

Mr.  JoHK  H.  GoDDABD  (Secretary)  having  read  tba 
notice  summoning  the  meeting, 

Tbe  Chaibhan  said— Oentlemen,  there  wonld  have 
been  abundant  reasons  for  adjonrnment,  and  in  all 
probability,  owing  to  the  terrible  and  calamitons  avent 
which  has  taken  place  in  this  city,  we   should   have 

C posed  to  yon  that  this  meeting  to-day  should  have 
n  adjonrned,  were  it  not  for  tba  faot  that  tbe 
bnsineas  ii  of  a  purely  formal  natnra.  However,  a 
resolution  on  the  subject  will  be  submitted  to  yon  after 
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the  formal  portioD  has  ooooladad.  It  is  my  duty  to 
formally  sabmit  to  yon  the  camas  of  the  gentlemea  for 
eleotion  as  Aaditors  of  this  Sooiety's  aaooaoti,  paisaant 
to  the  28th  general  rale — viis.,  Messrs.  Gsortfe  Hill 
Major,  John  Weldon,  Joseph  Galloway,  John  0.  Smith, 
Mid  GeocRo  C.  Btapletnn.  It  is  also  my  daty  to  sabmit 
to  yoD  the  names  of  the  followini;  gentlemen  to  act  as 
■oratioeen  of  ballot  for  Connoil  of  the  Society,  to  be 
held  on  the  SlstNovember,  1882— Messrs.  John  Weldon, 
Joseph  Barke,  George  Wm.  Shannon,  Abraham  Belas, 
and  Robert  K.  Clay. 

The  resolations  were  onanimoasly  adopted. 

Mr.  Edwabo  T.  Stavueton,  Yioe-Presideot,  then 
moved  aa  follows : — 

*'  BeaoWed — That  we  desire  to  record  oar  sentiments 
of  horror  and  detestation  at  the  reoent  morder  of  the 
Chief  Secretary  and  Under-Secretary,  by  which  shame 
and  disgrace  have  been  oast  apon  oar  coantry,  and  to 
express  oar  earnest  hope  that  the  perpetrators  of  that 
bratal  and  dastardly  outrage  may  speedily  be  broaght 
to  jastioe.  And  we  desire  also  to  express  oar  respectful 
■ympalhy  with  the  bereaved  relatives  of  the  Qnfortamate 
idotima" 

He  said  it  was  with  very  great  pain  and  regret  he  had 
to  propose  this  resolution,  which  not  ouly  expressed 
the  onanimoas  feeling  of  their  profession,  bat  also  that 
of  the  pablio  at  large.  It  would  not  require  any  words 
of  bis  to  commend  it  to  them.  He  was  sure  they  all 
^mpathised  with  those  who  had  suffered,  and  deplored 
the  frightfol  and  horrible  murder  which  had  lately 
taken  place  iu  their  city. 

Mr.  Chablbs  H.  Diixon  said  be  begged  to  second  the 
reaolation.  He  did  not  think  any  words  of  his  were 
reqaired  to  caase  the  resolution  to  be  adopted  by  them, 
M  it  fully  expressed  their  feelings  on  the  matter. 

Mr.  HsNBT  T.  Dix  supported  the  resolation,  and  said 
he  would  have  been  inclined  to  give  a  sileut  vote  on 
this  question,  as  no  person  could  but  sympathise  with 
the  subject  of  the  resolution.  They  had  been  all  aghast 
at  the  terrible  announoement  received  on  Saturday 
evening,  and  the  whole  city  bad  been  in  a  state  of 
horror  ever  since.  He  felt  that  it  scarcely  represented 
his  own  feelings  on  the  matter.  It  appeared  to  his 
aaind  that  this  fearful  murder  seemed  to  be  the  climax 
of  several  other  frightful  crimes  committed  in  their 
land.  His  sympathy  and  abhorrence  were  not  oonfloed 
to  the  case  of  those  gentlemen  killed  on  Saturday.  He 
•lao  felt  the  same  horror  and  detestation  of  the  series 
of  crimes  of  which  this  seemed  to  be  the  climax.  He 
also  condemned  the  barbarous  butchery  and  murder  on 
the  hillside,  and  the  brutal  murder  of  an  innocent  lady, 
who  had  been  assassinated  in  the  same  way.  He  also 
desired  that  they  should  express  their  sympathy  and 
abhorrence  of  the  frightful  crimes  which  had  been 
oommitted,  of  which  they  had  had  so  many  instances 
daring  the  past  twelve  months. 

The  Ohaibmah  said  he  wag  sure  all  agreed  with  Mr. 
Dix  in  his  remarks  upon  tbe  transactions. 

The  resolution  then  passed,  and  the  meeting  ter- 
minated. 


THE  LAW  OF  TBEABON. 

Bemote  aa  may  be  all  chances  of  general  political 
disturbanoe  or  disaffection  at  the  present  day,  public 
attention  has  been  rightly  called  by  one  of  the  magazines 
to  the  eeoentrioities  displayed  by  that  branch  of  oar 
law  which  relates  to  treason.  No  statutes  cry  for 
oodifloation  more  emphatically  than  those  treating 
of  this  important  crime.  There  are  now  in  force  two 
totally  distinct  sets  of  enaotmente,  both  of  them  dealing 
for  tbe  moat  part  with  precipely  the  same  offencea 
There  is,  first,  tbe  old  law  of  high  treason,  originally 
enaoted  in  1350  (25  Edw.  3,  stat.  6.  c.  2),  and,  after 
•ome  fifty  yearaof  abeyance— from  1795  to  1848 — revived 
t^  aa  Act  of  tbe  present  reign,  together  with  all  the 
jadioial  interpretations  of  constructive  treason  and  the 
like,  so  familiar  to  the  readers  of  H«Uam.    There  is. 


secondly,  the  modem  legislation  of  1848  (11  A  13  Viut., 
0.  12),  whereby  the  new  crime  of  treasou-felony  was 
created  and  defined.  In  this  Act  are  ennmerated  most 
of  the  offences  known  as  treason  under  the  old  law, 
bat  the  penalty  attached  to  them  is  mitigated,  penal 
servitude  l>eing  sabstitoted  for  death.  Practically, 
therefore,  a  partioular  group  of  offences  against  the 
State  is  dealt  with  twice  over  in  the  Statute-book,  and 
in  many  cases  it  is  optional  whether  a  crime  be  treated 
as  treason  or  as  treason-felony,  although  the  pnuishjnent 
and  mode  of  procedure  differ  in  the  two  cases.  Saob 
an  arrangement  can  scarcely  be  called  scientific  or 
artistic.  But  further,  there  are  all  the  subtle  die- 
tinotions  and  intricite  details  of  constructive  treason, 
as  laid  down  in  the  oourse  of  five  centuries,  to  be. 
nnravelled  and  digested ;  and  to  decide  which  of  themi 
would  be  raooguised  and  acted  upon  at  the  present 
time  is  a  task  requiring  the  utmost  eare  and  dioorimi- 
nation.  —Law  Timet. 


CONSTBUCTIVE  SELF-DEFENCE. 

B.  may  be  killed  by  A— 
I.  To  save  A's  life, 
n.  To  save  the  life  of  A's  wife,  husband,  ohild, 
parent,  master,  or  servant. 

IIL  To  save  the  life  Of  a  stranger. 

IT.  To  save  the  life  of  A.'s  brother,  sister,  or  other 
collateral  relative. 

Joatitication  in  the  first  and  second  cases,  grows  out 
of  the  right  of  self-defence ;  in  the  third,  it  rests  upon 
the  ground  of  public  duty ;  but  how  is  the  killing  justi- 
fied in  the  fourth  instance  f 

It  is  not  a  little  singular  that  a  person  should  be 
allowed  by  law  to  defend  the  life  of  a  servant  upon  a 
more  liberal  principle  than  that  of  a  brother  or  sister, 
and  yet  this  seems  to  be  tbe  settled  doctrine. 

Homicide  in  self-defence  takes  place  when  a  man,  in 
defence  of  his  person,  habitation  or  property,  kills 
another  who  manifestly  intends  and  endeavoura^  by 
violence  or  surprise,  to  commit  a  forcible  or  atrocious 
felony  upon  either;  and  "under  this  excuse  of  self- 
defence,  the  principal  civil  and  domestic  relations  are 
oomprebended ;  therefore  master  aud  servant,  parent 
and  child,  husband  and  wife,  killing  an  assailant  in  the 
necessary  defence  of  each,  respectively,  are  excused, 
the  act  of  tbe  relation  being  construed  the  same  as  the 
act  of  the  party  himself."  i  Bl.  Com.  186  ;  1  Hale,  P. 
C.  481  Neither,  brother  nor  sister  is  metitloned  here, 
nor  in  any  other  statement  of  the  doctrine  that  I  have 
seen,  except  a  single  instance  to  l>e  noticed  presently. 
But  are  we,  therefore,  to  conclude  that  oollateral  rela- 
tions have  no  right  of  mutual  assistance  and  proteotiOD« 
even  in  oases  of  imminent  personal  danger? 

This  question  will  ha  now  oonsidered. 

It  is  said  to  be  tbe  daty  of  every  oitiaen  to  prevent 
the  commission  of  a  felony  actually  oconrring  in  his 
presence,  by  promptly  arresting  the  offender ;  aud  it 
the  felony  be  attempted  with  violpnce  and  with  evident 
and  imminent  peril  to  the  life  of  another,  the  felon 
may  be  lawfully  killed.  And  it  is  laid  down  by  Hals, 
that  "if  A.,  B.  and  C.  be  of  a  company  and  walking 
together  in  a  field,  C.  assaults  B.  who  flies,  O.  pursues 
him  and  is  in  dancer  to  kill  him,  unless  present  help, 

A.  thereupon  kills  C,  in  defence  of  the  life  of  B.,  this 
oocision  of  C.  by  A.  is  in  natare  te  defendendo.  But  then 
it  mtist  appear  that  the  imminent  danger  of  the  life  of 

B.  be  apparent  and  evident.  And  tbe  reason  seems  to 
be  because  every  man  is  bound  to  use  all  possible 
means  to  prevent  a  felony  as  well  as  to  take  the  felon." 
1  Hale,  P.  0.  48i  Therefore  if  A  may  lawfully  kill  the 
assailant  of  his  brother  or  sister,  be  is  jastified  not 
upon  tbe  groand  of  tbe  relationship,  bat  heoause  of  tbe 
duty  he  owes  to  the  public. 

But  practically  does  it  make  any  difference  whether 
we  refer  the  justification  to  either  the  one  or  the  other 
of  these  two  grounds?  For  if  a  parent  or  master  may 
lawfully  slay  an  assailant  only  in  the  ntcettarj/  defence 
of  a  child  or  servant,  how  does  the  supposed  privilege 
of  relationship  differ  in  effect  from  the  thttg  which  the 
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law  Id  SQob  •  oMe  woald  impose  upon  tbs  parent  or 
master,  if  the  person  ssR&alted  were  not  a  child  or 
servabtr  Woald  a  parent  be  jnstifled  id  killing  anothxr 
to  save  tbe  life  of  a  obild,  ander  circnmstanoes  of  less 
urgent  peril,  than  wonld  ezcnse  snob  killing  to  save 
the  life  of  a  stranger  ?  In  all  these  cases,  the  danger 
must  be  imminent  and  evident,  whether  the  homicide 
be  in  self-defence  or  to  prevent  a  felony,  and  if  there 
be  no  sncfa  pressing  and  apparent  danger,  the  killing 
wool))  not  be  ezonsable. 

Still  there  is  a  marked  diversity  between  the  two 
o1a-'89B  of  oases,  and  it  arises  from  the  different  princi- 
ples npon  which  they  are  fooaded.  "  It  is  laid  down 
by  writers  on  this  subject,"  says  Mr.  Davis,  "that  in 
those  cases  in  which  the  party  whose  person  or  property 
is  attacked,  might  himself  justify  homioi'le  committed 
in  its  defence,  any  person  present  may  lawfully  inter- 
pose to  prevent  the  crime  ;  and  if  death  ensue,  the 
party  so  interposing  will  be  justified.  Ko  differenoe  ia 
■aid  to  exist  in  this  respect  between  the  authority  of 
the  person  assaulted  and  those  who  oome  to  his  aid. 
Tbe  ground  of  jastification,  however,  is  not  the  same 
in  the  latter  as  in  tbe  former  case.  In  the  former  case 
it  is  the  natural  right  of  self-defence  ;  in  the  latter  tbe 
alleged  right  and  doty  of  all  persons  to  prevent  the 
felony  about  to  be  oommitted.  And  as  the  latter 
ground  does  not  appear  to  be  as  well  established  as  the 
former,  nor  entitled  to  as  much  indolgence,  it  is  proper 
that  it  should  be  more  cautiously  acted  upon."  Davis 
Cr.  L.  71,  72. 

Let  us  now  inquire  what  persons  are  included  within 
the  principle  of  ooDstrnctive  self-defence  and  thus 
entitled  to  the  greater  indalgenoe,  wbioh  Mr.  Davis 
very  properly  claims  for  them. 

Hale,  Blackstooe  and  other  writers,  as  we  have  seen, 
expressly  mention  matter  and  servant,  husband  and 
wife,  parent  and  child,  bat  no  others.  Hale  does  indeed 
intimate  an  extension  of  tbe  principle  to  a  person 
standing  in  tbe  relation  of  a  friend  or  even  a  com- 
panion, but  he  takes  care  to  accompany  tbe  statement 
with  a  donbt.  "  Therefore,"  be  says,  "'  if  B.  and  C.  be 
at  strife.  A.,  a  bystander,  is  to  use  all  lawful  means  that 
be  may,  without  hazard  to  himself,  to  part  tbem,  and 
the  very  relation  of  acquaintance  and  matnal  society 
between  A.  B.  and  C."  (previously  supposed  to  be 
together  in  a  field)  "  seems  to  excnse  the  fact  of  A.,  in 
the  necessary  safeguard  of  tbe  life  of  B.,  from  the  crime 
of  simple  homicide,  tamm  quere." 

Mr.  Bishop  states  the  law  as  follows :— The  general 
doctrine  here  is  that  whatever  one  may  do  for  himself 
be  may  do  for  another.  The  common  case  indeed  is 
when  a  father,  son,  brother,  husband,  servant,  or  the  like, 

Erotects  by  the  stronger  arm  the  feebler."  2  Bish.  Cr. 
1.  877  (6th  ed.). 

Is  a  brother  included  T  I  have  examined  every 
authority  cited  by  tbe  learned  author,  and  not  one  of 
them  sustains  him  on  this  point. 

In  Rex  V.  Bourne,  6  C.  <&  P.  120,  the  defendant  twu 
fighting  uiith  hit  brother,  and  stabbed  Lightfoot  who 
interposed  to  stop  the  combat.  Mr.  Bishop  was  evi- 
dently misled  by  a  too  hurried  glance  at  the  syllabus  in 
(bis  case. 

Stoneman't  ease,  36  Gratt.  877,  did  not  ptwsent  tbe 
qaestioD.  Judge  Staples  said  : — "  The  excnse  given  by 
the  prisoner  for  the  homicide  is  that  tbe  deoeased  had 
threatened  to  kill  members  of  the  family  and  barn  the 
bouse,  and  the  prisoner  feared  he  was  there  for  that 

Snrpose.  ...  At  the  time  of  the  shooting  the 
eoeased  was  sitting  quietly  in  tbe  busbes,  unarmed, 
nnresisting,  not  only  making  no  aj^taok  or  demonstra- 
tion of  a  hostile  character,  but  so  situated  as  to  be 
incapable  of  making  it  had  he  desired." 

Pond  V.  The  People,  8  Mich.  160,  was  a  homicide  in 
defence  of  one's  nelf  and  his  servant.  Tbe  Court  said  : 
"The  only  variety  of  excusable  homicide  (as  oontra- 
distingnisbed  from  justifiable  homicide  at  common  law) 
whiob  we  need  advert  to,  is  that  which  is  technically 
termed  homicide  m  out  $ua  defendendo,  and  which 
embraces  the  defenoe  of  one's  own  life  or  that  of  his 
family  or  dependents  within  those  relations,  where  the 


law  permits  the  defence  of  the  others  as  of  one's  self, 
...  A  man  may  defend  his  family,  bis  servants,  or 
hie  master,  whenever  he  may  defend  himself.  How 
mnch  further  this  mutual  right  extends  it  is  nnneoessary 
in  this  case  to  consider.    4  Bl.  Com.  184, 

Staten  v.  The  State,  30  Miss.  619,  was  a  killing  in 
defence  of  a  wife,  and  the  statute  of  Mississippi 
expressly  limited  tbe  principle  to  husband  add  wife, 
parent  and  child,  master  and  servant. 

United  Stata  v.  Wiltbtrger,  8  Wash.  O.  O.  616,  waa 
strictly  a  case  of  self-defence.  Washington,  J.,  said  : 
"  As  to  this  the  law  is  that  a  man  may  oppose  force  to 
force  in  defence  of  bis  person,  bis  family  or  property 
against  one  who  manifestly  endeavours  by  surprise  or 
violence  to  commit  a  felony,  as  murder,  robbery,  or  the 
like." 

In  /SKorp  v.  The  State,  19  Ohio,  879,  a  father  wantonly 
made  an  assatlt  on  another,  and  the  son,  coming  to  the 
aid  of  the  father,  was  held,  under  the  oircumstanoes, 
not  to  be  justified  on  the  ground  of  the  relationship. 

In  Patten  v.  The  People,  18  Mich.  814,  the  aooused  was 
living  with  his  parents,  and  killed  one  of  a  number  of 
rioters  who  had  assembled  about  tbe  dwelling,  and  were 
so  acting,  it  was  claimed,  as  to  endanger  the  life  of  the 
mother  who  was  in  delicate  health. 

In  Parker  r.  The  State,  81  Tex.  182,  the  prisoner,  a 
negro,  shot  Q-reen  for  beating  a  woman  with  whom 
Parker  was  living  in  a  state  of  illicit  oohabitation. 

Dupree  v.  The  State,  83  Ala.  880,  was  a  case  of  alleged 
self-defenue,  and  tbe  homicide  was  sought  to  be  jnsti- 
fled npon  the  ground  of  threats  against  the  prisoner. 

In  Brittow'i  case,  15  Gratt.  624,  tbe  accused  inflicted 
a  mortal  wound  on  tbe  deceased,  who  was  engaged  at 
tbe  time  in  a  fight  with  Briataw's  father,  and  a  oon- 
viotion  was  sustained  by  reason  of  evidenoe  wbioh 
■bowed  ■malice  in  the  son. 

In  Sex  v.  Harrington,  10  Cox,  C.  0. 870,  a  father  inflicted 
a  fatal  blow  on  the  husband  of  bis  daughter,  on  seeing 
her  violently  beaten  by  him. 

It  thus  appears  that  Mr.  Bishop  is  mistaken,  if  ha 
has  no  other  foundation  for  the  statement  under  con- 
sideration than  the  antboritias  here  presented  ;  and 
doubtless  no  such  authority  can  be  produced.  The 
indulgence  of  the  law  in  allowiog  the  doctrine  of  con- 
Btrnctive  self-defenoe  is  a  oonoession  to  tbe  infirmity, 
or  rather  to  the  strength  of  hnman  feelings,  and  it 
wisely  limited,  with  one  exception,  to  those  relation- 
ships which  constitute  the  closest  ties  of  mutual  duty 
and  affection.  A  line  must  be  drawn  somewhere, 
though  a  brother  be  excluded,  and  a  servant  admitted. 
For  if  a  brother  might  claim  this  privilege,  so  might 
any  other  oollateral  relative,  and  then  an  intimate 
friend,  and  then  a  bare  acquaintance  or  a  oaanal  oom- 

fianion,  and  the  consequence  would  be  that  what  waa 
ntended  primarily  for  indulgenoe  wonld  too  oftea 
become  license,  and  the  violence  of  unrestrained  passion 
would  be  invoked  to  palliate  what  forbearance  and  self. 
oontrol,  with  little  effort,  might  avoid. 

What  tbe  law  prescribed,  however,  is  one  thing ; 
what  a  verdict  will  be,  is  quiet  another ;  and,  therefore; 
it  may  very  reasonably  be  hoped  that  a  jury  wonld  find 
out  some  way  by  which  a  person  on  trial  for  slaying  tbe 
mnrdsrous  assailant  of  his  brother,  wonld  get  the 
benefit  of  all  tbe  indulgenoe  that  oonld  be  afforded  by 
the  doctrine  of  constructive  self-defeoce. — Suiuaii  D. 
Davus,  Richmond  College,  Va.,  Dec.,  1881. 


In  connexion  with  Prof.  Davies'  article  on  Oonstmo- 
tive  Self-defenoe,  ante,  187,  attention  is  called  to  Ron 
V.  State,  10  Tex.  Ct.  App.  455,  holding  that  one  may 
justify  resistance  to  an  unlawful  arrest  of  bis  brother, 
opposing  force  to  force,  to  any  necessary  extent,  even  to 
killing.  The  Court  sav: — "As  to  the  right  of  Alonzo 
Boss  to  act  in  the  protection  of  tbe  life,  liberty,  and 
property  of  his  brother  William,  there  can  be  no  ques- 
tion." Tbe  question  was  more  carefully  examined  in 
Alfred  v.  Stale,  8  id.  645,  where  tbe  Court,  referring  to 
Toolty'i  case,  2  Ld.  Byam.  1296,  holding  that  killing  in 
resistance  to  unlawful  arrest  is  manslaogbter,  aay  that 
tbe  "case  has  received  mnch  adverse  criticism,  notably 
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from  Foster,  in  his  Disooanes  ;  bnt  tbaae  critioisms 
relate  ohie^y  to  the  power  of  ioterferenoe  by  entire 
Btrangers  in  behalf  of  a  prisoner  already  in  oon&nemsct, 
and  ooDoede  the  lawtalness  of  aaoh  interference  by  a 
fellow-serrant,  friend,  or  brother  of  the  prisoner  inoar- 
oerated."  It  mast  be  noted,  however,  that  the  Texas 
Criminal  Code  provides  that  resistanoe  may  be  made 
"either  by  the  person  abont  to  be  injured,  or  by  tome 
perioo  in  his  behalf." — Albany  Laa  Journal. 

WOlf  A.N  BEATERS. 
It  mast  be  admitted  that  the  ill-treatment  of  women, 
now  so  rife  in  many  parts  of  the  oonntry,  demands 
some  drastio  remedy,  bnt  it  is  highly  improbable  that 
the  meaaore  introdaoad  by  Mr.  T.  B.  Sallivan,  and 
three  other  Irish  members,  for  this  parpose,  will  be 
Bocapted  in  its  integrity.  The  opening  olanses  indeed 
resnBoitate  a  paniahment  so  obsolete  and  impracticable, 
that  some  doobt  will  be  felt  whether  the  aathors  of  the 
Bill  are  in  earnest  in  proposing  it.  They  wonld  provide 
that  any  male  of  the  age  of  fifteen  or  upwards,  oon  vioted 
of  nulawfally  beating  or  wounding  any  female,  may  be 
exposed  for  a  period  not  excaediog  four  hours  in  a  public 
pillory,  or  some  similar  ooutrivanoe.  This  erection  is 
to  be  set  np  in  some  place  of  public  resort,  and  over 
the  offender's  head  is  to  be  exhibited  in  large  letters 
bis  name,  and  the  words  "woman-beater"  or  "wife- 
beater."  It  is  needless  at  the  present  day  to  recapitulate 
the  objeotiona  to  whioh  the  public  exposure  of  de- 
linquents is  liable,  or  the  ineffioacy  of  all  punishments 
whose  principal  effect  is  ignominy  and  disgrace.  The 
Babjeot,  it  is  well  known,  was  fnlly  ventilated  some  fifty 
years  ago,  and  the  result  is  to  be  seen  in  the  statute 
of  1837  (1  Yiot.,  0.  33),  whereby  the  pillory  was  formally 
abolished.  Th«  similar  forms  of  punishment,  such  as 
the  French  earean,  once  in  vogue  in  other  European 
coantries,  have  also,  it  is  believed,  been  long  since 
universally  withdrawn.  Upon  the  remaining  provision 
of  the  Bill,  however,  a  more  favourable  judgment  may 
be  pronounced.  On  conviction  of  a  second  offence 
within  three  years,  the  offender  is  to  be  once,  twice,  or 
thrice,  privately  whipped,  as  the  court  may  direct, 
provided  only  that  the  nnmber  of  strokes  on  each 
occasion  shall  not  exceed  fifty.  With  the  purport  of 
(his  provision  we  entirely  concur.  For  violent  assaults 
of  all  kinds  no  more  appropriate  remedy  oan  be  devised 
than  the  corporeal  punishment  of  the  delinquent ;  and 
especially  in  this  case,  where,  as  in  woman-beating, 
cowardice  is  combinded  with  violence.  We  believe, 
moreover,  that  similar  measures  have  been  adopted 
with  most  benefioial  results  in  more  than  one  of  the 
United  States.  We  fail,  however,  to  see  sufBoient 
reason  for  reserving  this  puuiabment  nntil  the  second 
offence ;  nor  do  we  understand  why  Scotland  and  Ire- 
land should  be  excluded  from  the  A.ot.  If  oonjngal 
disagreements  are  unknown  in  those  oonntries,  the 
operation  of  the  A.ot  will  not  affect  them ;  but  if  ic  is 
otherwise,  sorely  bad  specimens  of  Scotch  and  Irish 
busbands  deserve  suppression  as  mnch  as  any  others. — 
Lav  Tmn. 


A  REVISED  STATUTE. 


We  read  in  the  Revised  Statutes  of  Manitoba,  o.  8,  s. 
97,  the  following  interesting  enactment :  "  Any  person 
nsing  obsewrt  language,  or  being  disorderly,  or  being 
drunk  while  on  any  of  the  public  ferries,  shall  incur  a 
penalty  for  each  offence  not  exceeding  five  dollars,  on 
the  complaint  of  any  person  within  three  months  from 
the  committing  of  the  offence,  and  the  penalty  shall  be 
paid  to  the  use  of  the  Crown."  It  is  a  little  difficnlt  to 
nndemtand  why  obsoore  language  on  a  public  ferry 
sbonld  be  regarded  as  any  mors  culpable  than  obscure 
langnage  off  a  public  ferry.  However,  this  may  be  tbe 
result  of  a  compromise.  It  is,  of  coume,  very  gratifying 
to  know  that  in  a  new  country  generally  supposed  to 
oootain  many  characters  of  questionable  respectability, 
there  is  no  necessity  to  provide  against  the  nse  of  obtcene 
language,  so  common,  nnhappily,  under  like  ciroum- 
ttanoes  in  other  coantries. — Canada  Law  Jowrnal, 


MISBEFBESENTATIONS    LEADINa    TO 
CONTRACTS. 

We  reported  not  long  ago  an  interesting  case  on 
speoiflo  performance,  decided  by  tbe  Court  of  Appeal  at 
Linoolu's-inn,  which  arose  out  of  an  advertisement  that 
appeared  in  our  columns  two  years  since,  and  the  result 
of  which  should  be  to  induce  advertisers  to  be  mors 
careful  as  to  tbe  character  of  the  statements  which 
they  set  before  the  public  (Sedgrove  v.  Hwrd,  46  L.  T. 
Rep.  N.  S.  485).  It  will  also,  no  doabt,  be  frequently 
referred  to  for  the  valuable  statement  by  the  Master  o( 
the  Rolls  of  tbe  law  as  to  the  avoidance  of  ooutraota 
which  have  btien  entered  into  after  representations 
whioh  are  inaccurate,  though  not,  strictly  speaking, 
fraudulent.  The  material  part  of  the  advectiaament 
was  as  follows : — 

"  Law  Fartitsbbbif. — An  elderly  solicitor  of  moderata 
practice,  with  extensive  connection  in  a  vary  popnloua 
town  in  a  Midland  oonnty,  oonteraplatea  shortly 
retiring,  and  having  no  anccessor,  would  first  take  aa 
partner  an  efficient  lawyer  and  advocate,  about  forty, 
who  would  not  object  to  purchase  advertiser's  suburban 
residence,  suitable  tor  a  family,  value  £1,600." 

The  defendant  in  the  action  answered  the  advertiaa-. 
ment,  and  according  to  his  own  evidence  (though  this 
was  contradicted  by  the  plaintiff),  he  was  informed  by 
the  advertiser,  at  an  interview  which  he  had  with  him, 
that  his  practice  had  amounted  to  from  £300  to  £400  a 
year.  Accounts  were  produced  in  reply  to  a  request  for 
farther  partioalars,  but  they  only  showed  a  sum  of  £200 
a  year  as  the  outside  gross  earnings  of  the  practice. 
The  defendant  aocordiogly  asked  by  a  letter  |te  which, 
however,  Mr.  Justice  Fry  gave  a  somewhat  different 
constraotion)  bow  this  discrepancy  was  accounted  for, 
and  the  reply  to  this  inquiry,  given  at  a  second  inter- 
view, was  a  reference  to  a  mass  of  papers  whioh, 
according  to  the  plaintiff,  contained  the  details  of  work 
done  whioh  had  not  yet  gone  into  the  accounts.  Tbe 
defendant  was  satisfied  with  this  explanation,  and 
signed  the  contract ;  but  it  proved  that  the  papers  in 
question  did  not  represent  more  than  £6  or  £6  beyond 
that  whioh  had  been  shown  in  the  accounts.  Ha 
afterwards  declined  to  complete  the  purchase ;  and 
Mr.  Justice  Fry,  before  whom  the  oasa  came  in  the  first 
instanoe,  while  holding  that  there  bad  been  a  mis- 
representation as  to  a  material  fact,  was  of  opinion  that 
tbe  defendant  having  had  it  put  in  his  power  to  ascertain 
the  real  facts  of  the  case,  and  having  neglected  to 
ascertain  them,  was  not  entitled  to  rescind  tbe  contract. 
The  Conrt  of  Appeal  reversed  this  decision,  and  held 
that  where  a  misstatement  of  a  material  fact  baa  been 
made,  whether  intentionally  or  not,  by  way  of  induce- 
ment to  enter  into  a  contract,  it  lies  on  the  party  who 
made  the  misstatement  to  prove  that  the  party  who 
entered  into  contract  with  him  did  not  in  fact  rely  upon 
the  misstatement,  but  upon  his  own  investigation  into 
the  facts  of  the  case.  Otherwise,  according  to  the 
principles  which  formerly  prevailed  in  tbe  Court  o( 
Equity,  and  which  are  now,  by  virtue  of  tbe  Judicature 
Act,  prevalent  in  all  the  courts,  the  party  who  made 
the  misrepresentation  will  fail  in  an  action  for  specifio 
performance,  and  the  party  .to  whom  it  was  made  will 
be  entitled  to  a  rescission  of  tbe  oontract. 

Mr.  Justice  Fry,  in  his  judgment,  raferred  to  the  case 
of  Attwood  V.  Small,  in  tbe  House  of  Lords  (6  CI.  &  Fin. 
232),  as  supporting  tbe  view  whioh  he  took,  that  the 
defendant,  having  had  the  opportunity  of  testing  tbe 
statements  made  to  him,  could  not,  in  the  abaanoa  of 
fraud,  avail  himself  of  their  inoorreotnesa.  The  Master 
of  the  Rolls,  in  his  judgment,  showed  that  this  case 
did  not  bear  out  the  propoeition  deduced  from  it  by 
the  learned  judge,  and  which,  it  may  be  observed,  ia 
also  contained  in  the  head-note  to  tbe  report.  That 
case  arose  ont  of  the  sale  by  the  appellant  Attwood  to 
the  British  Iron  Company  of  a  valuable  iron  and  coal 
mining  property  in  Staffordshire  for  the  sum  of  £660,000, 
and  was  remarkable  alike  for  the  great  length  of  time 
whioh  it  occupied,— being  heard  for  forty-six  days  in  tlia 
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Hoase  of  Lords  alone,— J>y  the  noroeroaa  points  of 
praotioe  and  pleading  wblob  it  iovolved,  and  by  the 
difference  of  opinion  between  the  learned  lord*  who 
took  part  in  tbe  hearing  of  it.  In  the  result,  Lords 
Lyndbnrst  and  Wynford  were  of  opinion  that  a  case  of 
frandalent  misstatemeDt  had  been  made  oat  against 
tbe  vendor,  snob  as  to  disentitle  him  to  Rpccifio  perfor- 
Tnanoe  of  tbe  oootraot.  On  the  other  band,  Lords 
Oottenham,  Broagbam,  and  Devon,  were  of  opinion 
that  specific  performance  mast  be  decreed,  notwith- 
standing that  some  of  tbe  statements  mads  by  tbe 
plaintiff  proved  to  be  incorrect ;  bnt  tbe  reasons  assigned 
by  them  for  this  oonolnsion  were,  as  the  Master  of  the 
Rolls  pointed  oat,  somewhat  different.  However,  his 
Lordship  was  of  opinion  that  they  might  be  sammed  np 
in  these  three  :  (1)  That  there  was  no  fraad,  (2)  that  the 
company  were  sware  of  the  facts,  and  (3)  that  they  did 
not  rely  npon  tbe  statements  of  the  vendor,  bnt  solely 
upon  their  own  investigations.  Bis  Lordship  laid  down 
the  law  resalting  from  that  case,  and  illnstrated  in 
many  of  the  cases  on  misstatement  in  prospeotnses 
snbstantially  as  we  have  stated  it  above.  He  also 
referred  to  the  statement  of  the  law  on  tbe  snhjeot 
made  by  Lord  Cairns  in  the  case  of  Rene  River  Silver 
Mmivg  Company  v.  Smith  (L.  Rep.  4  E.  &  L  App.  64) : 
''If  persons  take  npou  themselves  to  make  assertions 
•8  to  which  they  are  ignorant  whether  they  are  true  or 
nntme,  they  mast,  in  a  civil  point  of  view,  be  held  as 
responsible  as  if  they  had  asserted  that  which  they 
knew  to  be  nntrae."  This,  as  was  observed  by  the 
Master  of  the  Bolls,  is  a  somewhat  wider  doctrine 
than  has  been  laid  down  in  the  cases  at  common  law, 
bnt  is  now,  of  coarse,  of  universal  application. — Lav 
Timtt. 


TEXT-BOOK  ADDENDA. 

CFrom  the  Law  JourtMl.] 

Theobald  on  Wxtti  {fnd  Bdition),  SOS. 

Held,  that  the  words  "  sarvivor  or  Burrivota  "  cnuld  not 

be  constmed  as  "  other  or  others  "  in  a  will  {In  re  Horn^'t 

Selate,  Pomfret  v.  Qraham,  61  Law  J.  Rep.  Chano.  4S). 


Order  II.,  Rule  8. 
Ldn  and  Pouliei  on  the  Judicature  Aeti  {Srd  Edition),  ItS. 
A  writ  of  imumons,  issned  after  the  cause  of  action 
accraed.  but  on  the  same  day,  is  good  (Clarh*  v.  Brad- 
laugh,  fil  Law  J.  Rep.  Q.  B.  1). 

Lodgert'  Protection  Act,  1871  (Si  *  36  Viet.,  e.  79). 

Wood/all  on  Landlord  and  Tenant  {Igth  Edition),  J^IS. 

To  constitnte  a  lodger  under  tbe  Lodgers'  Protection  Act 
there  must  be  a  personal  relation  between  the  landlord  and. 
tenant,  giving  the  landlord  by  himself,  or  his  servants,  a 
dominion  over  the  house  (iforton  v.  Palmer,  61  Law  S. 
Rep.  Q.  B.  7>— O.  A. 

Judicature  Act,  187S,  t.  49. 

Ldy  and  PouUcet  on  the  Judicature  Aett(Srd  Edition),  44. 

The  rale  that  no  order  of  Conrt  as  to  costs  only  is  appeal- 
able applies  to  interpleader  proceedings  [ffartmont  v. 
Potter,  61  Law  J.  Rep.  Q.  B.12)— C.  A. 

Order XLV.,  Rule  6. 
Lely  and  PouUcet  on  the  Judicature  Aete  (Srd  Edition),  tSS. 
Where,  in  garnishee  proceedings,  there  is  reasonable 
suspicion  that  money  songbt  to  be  attached  does  not  belong 
to  the  judgment  debtor,  the  judge  (even  though  no  sugges- 
tion is  made  that  tbe  money  belongs  to  some  third  person) 
ean  order  an  issne  to  detenoine  whether  or  not  tbe  money 
is  trust  money  (Robertt  v.  Death,  61  Law  J.  Rep.  Q.  B.  15) — 
C.  A. 


/>«*&  Health  Act,  1875  (38  A  39  Viet,  e.  SS), 
SchedtUe  »,  Rule  70. 
A  member  of  a  board  who  is  eonormed  in  a  contract 
with  the  board,  and  who  afttrwards  acts  as  snoh  member, 


is  liable  to  the  penalty  under  rule  70  "  as  disabled  from 
acting"  (PUtchtr  v.  Hudtm,  51  Law  J.  Rep.  Q.  B.  48)— 
C.  A. 


The  Solidtort  Act,  1874,  (S7  Ji  38  Vict,  e.  68),  t.  It. 
Oordery  on  Solidtort,  117. 

A  person  not  a  solicitor  cannot  recover  the  amount  of 
Court  fees  paid  by  him  in  a  County  Court  action  on  behalf 
of  the  defendant,  or  for  remunerHtion  for  services  rendered 
in  or  out  of  Court  (Verlander  v.  EddoUt,  51  Law  J.  Bap. 
Q.  a  66). 

Hodnet  on  SaUwagt  (6th  Edition),  601. 
'  A  railway  company,  carry ing  goods  at  "owners  risk  rats" 
on  condition  that  they  shsll  not  be  liable  "in  respect  at 
loss  or  detention,"  are  liable  for  an  intentional  refusal  to 
deliver  in  virtue  of  a  claim  of  lien  [Oordon  v.  Great  Wetter* 
Railieay  Company,  51  JUiw  J.  Rep  Q.  B.  68). 

Order  XXXIII.,  RuU  10. 
Lely  and  PouUeei  on  the  Judicature  Act*  {3rd  EdUion),  193. 
The  writer  of  a  letter  unable  to  recollect  its  contents  held 
not  bound  to  ai.swer  further  (Oalrymple  v.  Lulie,  51  Law 
J.  Rep.  Q.  B.  61). 


JBUU  of  Sale  Act,  1878  (41  Js  4^  Vitt.,  e.  31),  a  *. 
An  affidavit  uf  Httestation  uf  a  bill  of  sale  stating  that  the 
name  written  under  tiie  atiestation  clause  was  the 
signatnre  of  tbe  solicitor  whose  name  it  purported  to 
be,  is  insufficient  (Sharp  v.  Birch,  51  Law  J.  Risp.  Q.  B. 
6i).         

LAW  STTTDEHTS'  JOURNAL. 

THE    rNCORPORATED    LAW   SOCIBTT 
OF  IRELAND. 

UlOHARLKAS  SlTTIHOS,   1882. 

FINAL    EXAMINATION. 

IfOTIOS. 
Candidates  wishing  to  pretent  themselves  at  tbe  above 
Examination  must  lod^e  their  papers,  &o.,  on  or  brfore  the 
Jirtt  day  of  Trinity  Sitting*,  1882. 
By  Order, 

JOHN  H.  GODOARD,  Secretary. 

Solicitors'  Hall,  Fonr  Courts,  Dublin, 
2&th  April,  1882. 


It  was  not  to  be  supposed  that  an  occnrrence  which 
has  so  affected  men's  minds  as  the  Dublin  murders 
shnnld  escape  tbe  coinoideuce-hunters.  Doe  of  these 
gentlemen,  Mr.  R.  H.  Mason,  bus  ferreted  out  the  fact 
that  Chief  Justice  Cavendish,  whom  be  calls  the  first 
distinguished  member  of  the  Devonshire  family,  was 
murdered  by  the  rebels  daring  Wat  Tyler's  insurrec- 
tion, in  June,  1861.  The  crime  was  perpetrated  in  tbe 
market-place  of  Bury  St.  Edmand's,  after  tbe  rising 
bad  extended  into  the  Bast  Anglian  oonnties. — The 
Globe. 

WoiiSN  Lawtsbs  in  Ahebici. — The  Supreme  Court 
of  Massscbussetts  hsving  decided  that  only  men  were 
entitled  to  practice  in  the  Courts  of  that  State,  tbe 
Legislature  is  to  be  appealed  lo,  and  a  Bill  has  been 
introdnced  to  admit  women  on  eqnal  terms  with  men. 
It  may  be  added,  that  they  are  so  admitted  already  in 
Illinois,  Iowa,  Kansas,  Maine,  Michigan,  Minnesota, 
North  Carolina,  Ohio,  and  Wisconsin.  Farther,  by  aa 
Act  of  Congress  passed  in  1879,  those  women  who  have 
been  for  three  years  members  of  tbe  Bar  of  tbe  highest 
Conrt  of  any  State  or  territory,  or  of  the  Supreme 
Court  of  tbe  District  of  Columbia,  may  be  admitted  to 
practice  in  tbe  United  States  Supreme  Court. 
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COURT  PAPERS. 

LAND     JUDGES. 

SitUngs  for  next  Week  so  far  as  game  are  appointed. 

Before  the  Bt.  Hon.  Jaooi  FbAHAaA*. 

HONDA  T. 
Iv  Chahbib.— O.  H.  Mayes,  to  confirm  sale. — H.  G. 
Smith,  allocation. 
Is  CoDBT.— P.  J.  Kennedy,  from  11th. 

Before  Examikbb  (Mr.  Kennedy). 
0.  W.   L.    O'aUby,  rental— H.    Leader,    da— J.    E. 
O'SnlliTan,  vonch. 


TUBSDA  r. 
In  CouBT. — 6.  B.  Low,  from  11th. 


WBDNBSDA  T. 
Before  Examihib  (Mr.  Kennedy). 
J.  Kenny,  rentaL 

Before  the  Bt  Hon.  Jddoi  Obmsbt. 
trONDAT. 
Ik  Coubt.— Sir  J.  St.  George,  from  8th.— H.  Leader, 
adjoaraed  motion. — S.  Hendenon,  do. — J.  Callaghan,  final 
■obedule. 

Before  Exakinib  (Mr.  MDonnell). 
T.  J.  Nolan,  Toneh.— T.  Coldough,  do. 


DlTBLIir  STOCK  AND  SHARE  LIST 


WSDNSSDAr. 
Before  ExAMntlB  (Mr.  M<Donnen). 
T.  J.  Nolan,  vouch.— T.  W.  Browne,  for  deed». 


TBVRSDA  T. 
Iv  CoDBT.— T.  Barklie,  from  20tb  ult. 


OOUBT  Off  BANKltOfTCY. 

ADJUOICATIONB  IN   BANEBUPTCX. 
ntiaUtdfA^gudicaHoiu  artjiril  fivn.  Ilu  autingt/oUou  <»  ItaHa. 

Caines,  Alexander,  of  11  and  15  Great  Edward-street,  Uelfait, 
in  the  county  of  Antrim,  publican.  Hay  1;  Tuttd-if, 
Mag  23,  and  Fridny,  Junt  9.    Henrg  T.  Stewart,  solr. 

Foley,  Mathew,  of  19  Charlotte-street,  in  the  city  of  Dublin, 
tobacconist  Hay  1 ;  Friday,  Mag  26,  and  'Pitetdag,  June 
18.     Categ  4  Clm,  solrs. 

Moore,  James  If.,  of  Carrick-on-Shannon,  in  the  county  of 
l.eitrlm,  provision  dealer.  May  8;  Friday,  Mag  26,  and 
Taeidag,  June  18.     Hamilton  4'  Craig,  solra. 

Ryan,  Honoria,  of  Doon.  in  the  county  of  Limericic,  widow  and 
draper.  April  28 ;  Friday,  Hug  26,  and  Tueida^,  Jtau 
18.    H.  F.  Leaehman,  solr. 

Stewart,  George,  of  Ballymena,  in  the  connty  of  Antrim,  draper. 
Hay  5;  Friday,  Mag'26,  and  fitesday,  June  13.  Richard 
Davortn,  solr. 

Walsh,  David,  of  8  and  9  Orr's  Cottage^  Cbnrch-road,  in  the 
city  of  Dublin,  bouseowner.  April  26;  Tuetdagt  ^<V 
28,  and  T^iesdt^,  Jme  6.     Wm.  Uooneg,  solr. 


BoOonaf't  PtU—Vo  MjrsCer;.— Whenever  the  blood  Is  Impure  or 
the  general  health  \p  impaired  the  bunian  body  !■  predisposed  to  attacks 
of  any  prevailing  epidemic.  The  first  indicHtlons  of  faulty  action,  the 
first  sensations  of  deranged  or  diminished  power,  should  be  rectified  by 
these  purifying  Pills,  which  will  cleanse  all  corrupt  and  redoes  aU 
•rring  functions  to  order.  These  Pills  oonnterset  the  subtle  poisons  in 
deca^ng  animal  or  vegetable  matter,  and  remove  all  tendency  to 
^wel  complaints,  btUoosneas,  and  the  host  of  annoying  symptoms 
arlsliv  from  foul  stomachs.  The  fruit  season  is  especially  prone  to 
prodnoe  Irritation  of  the  bowels  and  disorders  of  the  digestive  organs; 
both  of  which  dangerous  conditions  can  be  completely  removed  by 
HoUowi^'s  corrective  med.cinea. 


DBSORIPTION  or  STOCK 


MAY     • 

Sat.  ,  M"n  |Taes.|  Wnii  TImr    h'n. 
U      13 


sat.  ,  »'<n  iTaes.i  Wnii 

e  I  a  I  »  '  lo 


*Paid     aovarnmunt. 

—  s  p  c  Consols       „ 

—  Maw  4  p  e  Stock 

INDIA  STUCK. 
ape  Oct.  IMS  1  Trstble.  at      .. 
Si  p  e  Jan.  1«31  f  Rk  of  Irsl.     .. 

Banks, 
lee    Bank  of  Ireland 
a;    BIlMmtm  SanUni  a> 
10   iMvhnmdCeHnttfUfd.) 

to    £aiidm«it<iir'm<iw(«>,Hrd 
lo          Do.            Xmi 
\t  Mmutir  Bank  rhitniltil  I 
10    Ifalional  Bank  (Umt^td)  .. 
lo    iralioHalar  Ut€rp-liLlfd.> 
Ij    Pmtnetal  Rank 
10    Btfal  Bank 

staam. 

so    Britlsli  a  Irish    .. 
100   city  of  Dublin   .. 
(0    Dublin  A  UverpoolSteam 

Ship  Building.  Co. 
10   Dnndalk  (Limited) 
Hlnas. 

4)  BerehatmC Limited) 
1    Klllaloe  Slate  Co.  Ult'd) 
J    MtningCo.of Ireland (litd 

Mlaoeilanaoua. 

10   Alliance  a  Uub.  Cnns.'  Oss 
4    AmoU  *  Co.,  Hmited 
7|    Dub.  Draperf  Whouee.,  Ud. 
100    Oranrt  Canal 
8    aoiMingA:Co.,Umited    .. 
IS    Ir.C.S.  Building Soeiety.. 
4    Ifalional  DUeount,  Ire.,  Wtd 
9-4-7  Pa<Ho«eiluuraiK« 
Tram  ways. 
10    Dublin  United  Tramways 
10    Ediaborah  Street  Trams 
10    L'pIUn-td Tram* Sua IW 
to    Leeds  Trams 
■0   N'thUetr. Tramway,  Load. 
10    Pmvinelal  Trams,  llm.     .. 
(    Tramways  Dnion— limited 

Kallways. 
to   Athenry  and  Toam 
50    Bel  fast  and  Connty  Down 
to    Belfast  and  Northern  Cos 
100    Dublln.Wklow,  *  Wford 
100   OreatNorthem(Ireland). 
too    Ot.Sonthern  and  Western 
■00    Kldland  Ot.  Western 
JO    Waterford  and  Limerick  .. 
Railway  Prafarano* 
too    Belfast  a  Nth'nCos.4pe 
too    Ot.N'th-n(Irlnd)  «"d«pi- 
too    Gt.  South'n  a  West'n  4  p . 
too    Mld.0reatWestem.4pe 
Dabanture  Stooka. 

—  Belfast  a  Nth'n  Cos.  4  p  c 

—  Dublin  a  Wieklow4pe    .. 

—  Ot.Northern(Irelaad>ip< 

—  Do.,4tpe 

—  Do.  t  p  c 

—  Ot.Sonth'n  *  West'n.  4  p  r 

—  Midland  (3t.West'D.4pe 

—  Do.,44pc 

—  Waterf ord  a  Central »  p  c 

—  WaterTd  a  Limerick  4  p  e 
BUsoaUanaoua  Dabant. 

Alliance  a  Cona'  Oas,  4  p  e 
Ballast  Office  DeK,£K  Ss  Sd,  4  p  e 
CltyDehor£n«s«d.4pc 

Da    Detd.or£»l«sSd4pe 
Dnb.  Port  A  Docks,  4}  p  e 
(1918)  Rathm.*  Peo.H.Draln.4pc 

too-) 

■0I( 

100 

■04 
101  { 

3<8« 

«9r 

46~ 
Id 

114 

lOCf 

I09i 

loM 

lod  1 

I00-» 

104 
319 

3»r 

1051 
iia 

9S 

101 

lOOj 

104 
3>o 

107J 
58_ 

'°L 
toji 

93 
10^ 

lool 

lOOJI 

161 

.c6i 

«~ 

lol 
MM 

II9-J 
nj 

tool 

100(1 

I04« 

loii 

6  ~ 

loT 

loH 

loiii 
12 

*  Shares  not  fully  paid  np  are  given  in  flaUee.  t  x  d 

BAttk  Rata— or  Diaooant- 6  oer eent..  80th  January,  l*Bi 
or  Denmlt— X  oer  cent..  SOth  January.  1S8> 
Name  Days -Hay  SSth,  and  June  13th,  IMI. 
Account  Days -May  Mth,  and  June  14th.  18SS. 
Business  commences  at  I  So  p.m. 


BIRTHS.  MARRIAGES.  AND  DEATHS. 

DEATHS. 
THOMPSON— May  8,  at  Leeson  Park,  the  Infant  daughter  of  Bemiatt 
Thompeon,  Esq.,  solicitor,  aged  7  montlia 

FUNERAL    BEQUISITKS    OK    KVKKV 
DESCRIPTION. 

49.      WALLER,      50, 

DENZILLE-STREET.  8-7 
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NEW  FORMS  UNDER  THE  LAND  ACT. 


FORM 


67.  Fee-farm  Grant  from  Landlord  to  Tenant 

68.  Mortgage  from  Tenant  to  Landlord,  to  secure  one-fourth,  or 

other  balance,  of  Purchase  Money 3d. 

69.  Reference  to  Valuer  to  be  named  by  Land  Commission    .         .Id. 

70.  Special  Report  of  Valuer         .  .         .         .     ■   .     Id. 


3d.  each. 


JOHN  FALCONER,   63  Upper  Sackville-street,  Dublin. 


PUBLIC  NOTICES: 


TRISH    LAND    COMMISSION. 

The  Tri^h  Land  Commlsaionera  hare,  in  oonformtty  «Uh  Rule  104 
of  the  Rulefl  mode  piirfluant  to  the  Lmnd  Law  (Ireland)  Act,  1881, 
ordered  a  nchi'dule  of  Agreements  fixing  Fair  Rents  to  be  Inserted  in 
the  "  Dublin  Gaielte"  i,t  May  I'J'h,  188:1.  A  copT  of  this  schedule.  Id 
which  are  entered  all  Agreements  lodged  during  the  month  of  Marcb, 
18H2.  will  be  sent  to  any  person  applying  for  the  same  to, the  Secretar/, 
Irtoh  Land  Commission,  H  Upper  Moirloa-street,  Dublin. 

By  Order, 

DENIS  GODLET. 
Irish  Land  Commission, 

IIM  Mat/.  1883.  75 

ESTABLISHED  IWL 

BI    B    K    B    E    C~K  BAN    K_ 

Southampton  Buildings.  Chancery  Lane. 

Current  Accounts  opened  Recording  to  the  usna]  practice  of  other 
Bankers,  and  Interest  allowed  on  the  minhnuni  monthly  balances  when 
not  drawn  below  £35.  No  commiasion  charged  for  keeping  AccounU, 
ctcepting  under  exceptional  clrcumstancefiL 

The  Kank  also  receives  money  on  Deposit  at  Three  per  cent  Interest, 
repayable  on  deniand. 

The  Bank  undertakes  for  its  Customers,  free  of  charge,  the  custody 
of  Deeds,  WHtlngs,  and  other  Securities  and  Valuables;  the  collection 
of  Bills  of  Kxchange,  Dividends  and  Coupons;  and  the  purchase  and 
sale  of  Stocks,  Shares,  and  Annuities. 

Letters  of  Credit  and  Circular  Notes  Issued. 

A  Fami^ilet,  with  full  particulars,  on  application. 

FRANCIS  RAV£NSCROPT.  Uonsger. 
63 

Thb  Birkbbck  Buildiho  Saciktt's  Amnoal  Rbobipts  szcbbd 
Five  Millioss. 

now  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  Immediate  uoasession  and  no 
rant  to  pay.    Apply  at  the  ofRce  of  the  Uibkbeck  Buildi»o  SOcibtV. 

HOW  TO  PURCHASE  A  PLOT  OP  LAND 
FOR  FIVE  SHILLINGS  PER  MONTH,  with  immediate 
possession,  either  for  building  or  gardening  purposes.  Apply  at  the 
otficeof  the  Bikkbeck  Fbkkhold  Lamo  Sociktv. 

A  Pomptilet,  with  full  particulars,  on  application. 

FRANCIS  RAVENSCROKT,  Manager. 
Southampton  Buildings,  Chancery  Lane.  6? 


PATENT  OFFICE,  DUBLIN. 


T    K.  FAHIE  &  SON,  Consulting  Engineers  and 

r  '  •  Patent  Agents.  2,  Nassaustreet,  Dublin,  and  32.3.  High  Holborti. 
London,  transact  every  description  of  buslneas  relating  to  Patents  for 
Inventions.  Registration  of  Designs,  Copyrights,  and  Trade  Marks. 
Authors  of  ■*  Hand-book  on  British  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  ikc.,  to  be  had  on  application,  price 
Sixpence.  31 

WANTED—Waste  Paper,  OH  Account  Books,  Old 

<  T  Lead,  Zinc  Tailors'  Cuttings.  Printing  Shavings.  A  qnanlity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  br  ihe 
poandorcwt..Bi;,  Britain-lane.  Addrew— PATRICK  HANRATTT, 

46.  PlSHKK'a-LAKB.  '  978 

ATCHES.— JEWELL"  RY— Before  you  buy  a 

watch  or  jewellery,  send  for  the  Midland  Counties  Watch 
Company's  Catalogue,  beautifully  illustrated  with  over  5U0  copper-plate 
engravings,  and  sent  fralit  and  potl  fru  on  applUatiim.  Address— A. 
PxKCT,  .Manager,  Vyse-street.  Bimingham.  i8i 


PUIJLIC  NOTICES: 


[j'VERY       MAN       WHO       SMOKES 
J  Should  invest  24  stamp*  for  the 

HBW   PERFKCTED 


A.B:C.PIPES^i 


No  WE.T  ToBACcoTo  Smoke  Throuch 
No  Filthy  OilTo  Enter  The  Mouth 


The  Best 

Selected  Briars 

only. 


JENINGS    A    CO.,   Inventors,    97,   Newqatk-strbk. 
The  most  Perfect  Pipe  Invented  since  Smoking  began. 

Pntptetut  Frtt.  6l 


L  , 


DW    .        CARROL 
•     44,  LOWER  8ACKVn,LE-8TRERT,  DUBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK    OF     NOTEPAPERS    AND     ENVELOPES, 
Direct  in  every  instance  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholesale  Price*. 
His  largt!  Stock  of 
LEATHER        GOODS, 
Comprising  Bags,  Pnrsea,  Wallets,  Pocket  Books,  Mctalllo  Hemo- 
randum  Books,  Blotters,  Writing  Ca^es, 
With  every  article  connected  with   statlonefj. 
Are  Sold  maoh  under  osoal  charges. 
Prize  Medal  Account  Book  Manufacturer. 
Lettoipress  and  Lithographic  Printer. 

BiHitiales  f\rero/  charpe.'  7» 

IXSUKAXCKS;     

T  ONDON    GUARANTEE     AND     ACCIDENT 

Li  CO.,  LIMITED. 

SECURITY,    *o. 
RECEIVERS  IN  CHANCERY. 
The  Bonds  of  this  Company  are  now  accepted  as  Security  for 
Xeoetvers  in  Chancery,  as  provided  by  the  Rules  under  the  nesr 
JudleKtum  Act.    For  particulars  a|:|ity  (a  the  Manager— 

»».  OAMB-BTHKUT.  DUBLIN.  51 

THE   EDINBURGH    LIFE    ASSURANCE 
COMPANY, 

ESTABLISHKD  1823 

(Being  the  oldest  Life  OfHce  but  one  In  Scotland). 
Assurances  in  force  at  Slat  March,  1881,         .,  ..        jC(t,o<IO,000 

Income  at  that  date.  ,.  ,.  ..  .,  jG:f4S,l46 

Accumulated  Funds  over.      ,.  ..  „  ..        jC1,7;;9.84I 

Proposals  completed  before  3lst  March  n^  will  rank  for  Four 
Tears'  Bonus  at  the  next  division. 

Ttie  N  ow  Terminable  Premium  Plan  at  whole  Life  Rates  Is  explained 
In  a  Special  Prospectus,  which  can  be  had  on  application  to  — 
WILLIAM  B.  MARTIN.  Res.  Secretary. 

31  W,  Upper  Sackville-street,  Dnblln. 

IRISH   LAW  TIMES. 


WANTED  the  following  Numbers,  for  which  full 
price  will  be  given: -53,  M.  St.  68, 104,  112, 117,  iOS,  -.110. 

Apply— 53,  UrrtB  Sackvillk-stkekt,  Dubluc. 


Frintadand  PutUstaed  by  the  Proprietor,  J oBa  FALCOMtm.  every  Satorday,  at  t3.  Upner  SackvlUe-street.  In  the  Parish  of  8t.Tbomu 

and  City  of  Dublin.— &>(t>raa»,  Jfay  18, 1882. 
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OOKTBACTS  OF  CABKIEBS  OF  OOODa— T. 

Thb  liability  of  oarriers  of  goods  m  frequently  oomM 
into  question  both  in  the  superior  and  inferior  courts, 
that,  although  we  have  dealt  with  the  subject  on  some 
previous  occasions  (  U  Ir.  L.  T.  368, 379, 387,  401, 15 17>. 
367,  381),  it  is  desirable  to  keep  our  readers  au  courant 
with  the  latest  decisions,  embracing  two  Irish  and  two 
EngUsh  cases,  and  one  Canadian  case. 

In  AMtidoe  v.  M.  G.  W.  (of  Ir.)  By.  Co.  (16  Ir.  L. 
T.  Kep.),  we  find  it  held  by  May,  C.J.,  on  a  dvil  bill 
appeal,  that  a  railway  company,  carryins  live  animals, 
are  not  insurers  thereof,  and,  in .  the  absetice  of  any 
evidence  of  negligence  or  proof  of  the  cause  of  injury 
to  the  animals,  will  not  be  liable  to  damages  for  such 
injury — a  useful  affirmnnce  of  a  rather  important 
principle,  which  would  seem  to  be  sustained  by  Blower 
r.  G.  W.  Ry.  Co.  (L.  R.  7  C.  P.  655),  KendaU  v. 
L.  j-  S.  W.  Ry.  Co.  (L.  R.  7  Ex.  373),  and  other  cases 
collected  in  U  Ir.  1a  T.  368,  both  English  and  Ameri- 
can ;  but  in  most  of  the  States  such  carriers  are  held  to 
be  common  carriers,  and  to  be  insurers  to  the  same 
extent  as  if  engaged  in  carrying  general  merchandise, 
■abject  to  exemption  in  respect  of  damage  caused  by 
the  animals  to  themselves  and  to  each  other  (see  4 
Sthn.  \j.  R.  464).  Not  content,  however,  with  this 
limitation  to  their  liability — a  question  only  debated  in 
modern  times,  for  the  transportation  of  living  animals 
was  unknown  to  the  era  of  the  formation  of  the 
common  law — such  carriers  habitually  endeavour  to 
diminish  thdr  liability  by  special  contracts,  perhaps 
too  readily  entered  into  by  consignors  who  trust,  in 
case  of  loss,  to  the  ingenuity  of  counsel  to  show  in  some 
way  or  other  that  the  conditions  imposed  are  not  just 
or  reasonable.  Moore  v.  Great  Northern  Hy.  Co., 
decided  by  the  Queen's  Bench  Division  in  March  last, 
was  u  case  of  this  kind,  as  observed  by  Fitzgerald,  J., 
and  should  next  be  noticed. 

There  it  appeared  that  the  plaintiff  delivered  a  horse 
to  the  defendant  company,  for  carriage  under  a  special 
cuiitract,  containing  a  condition  that,  in  case  of  animals 
for  which  a  contract  note  with  two  races  of  carriage 
should  be  offered  to  the  customer,  the  defendants  woiud 
give  him  the  alternative  of  carrying  at  either  rate ;  that 
at  the  full  rate,  which  would  be  charged  when  the 
contrary  was  not  expressed,  the  defendants  would 
undertake  the  ordinary  duties  of  carr<  subject  to  the 
conditions  in  the  said  contract  note  ana  their  statutory 
rights ;  bat,  that  at  the  reduced  rate  the  defendants 
would  carry  "  at  owner's  risk,"  exempt  from  ail  liability 
not  occasioned  by  the  wilful  misconduct  of  the  servants 
acting  within  the  scope  of  their  authority ;  while  by 
a  further  condition  they  were  to  be  exempted  "  in 
all  cases  from  liability  for  injuries  caused  by  fear  or 
restiveness  of  animals."  The  plaintiff  elected  to  have 
the  horse  carried  at  the  lower  rate,  and  the  horse 
having  been  injured  in  consequence  of  a  platform 
having  been  rendered  unfit  for  the  transit  of  the  horse 
along  it,  by  reason  of  its  being  crowded  at  the  time 
with  goods,  the  action  was  brought  to  recover  damages 
tot  negligence.  At  the  trial,  May,  C.J.,  held  that  the 
last  quoted  condition  was  unreasonable,  and,  as  it 
formed  an  int^ral  portion  of  the  alternative  offered 
to  the  plaintiff,  he  deternuned  that  the  whole  was 
inopenttiye.     On  a  new  trial  motion,  Fitzgenkl,  J., 


said :  "  If  the  true  interpretation  of  that  provision  is, 
that  it  embraces  every  case  in  which  injury  immediately 
flowed  from  the  fear  or  restiveness  of  the  animal, 
although  the  state  of  fear  or  restiveness  was  directly 
caused  by  some  act  of  negligence,  or  want  of  care  on 
the  part  of  the  defendants,  we  should  be  inclined  to 
adopt  the  view  of  the  Lord  Chief  Justice ;  for  it  would 
seem  not  just  or  reasonable  to  say  we  accept  at  the 
higher  rate  the  risks  of  carriers  for  hire,  but  we  limit 
that  liability  by  excepting  from  it  losses  arising  in 
certain  cases  from  our  own  neglect  or  default.  E.  gr. : 
a  collision  occurs,  arising  from  the  misconduct  or 
negligence  of  the  defendants,  not  directly  occasioning 
injury  to  the  animal,  but  creating  a  condition  of  '■  fear/ 
excited  by  which  the  animal  injures  itself.  If  the  term 
in  question  was  to  protect  the  defendants  from  liability 
as  carriers  at  the  higher  rate  for  hire,  we  should  be 
inclined  to  come  to  the  concluxion  that  an  alternative 
embracing  such  a  condition  was  unreasonable."  In  the 
opinion  of  the  Court,  however,  the  provision  in  question 
should  not  be  construed  in  a  sense  so  large,  but 
covered  only  "  all  cases  in  which  the  injury  arises  from 
the  fear  or  restiveness  created  by  transit  in  (sic)  its 
ordinary  accompaniments,  and  without  any  negligence 
or  default  on  the  part  of  the  defendants ;  such,  for 
instance,  as  con^uity  to  the  engine,  noise  of  the 
engine,  or  whistle,  wunting,  passing  trains,  &o.  Taken 
in  that  limited  sense,  we  are  of  opinion  that  the  condf« 
tion  was  not  unreasonable.  The  case  of  GiU  v.  Man- 
chemer  Ry.  Co.  (L.  R.  8  Q.  B.  186),  decided  in  1873, 
seems  to  bear  out  thi'i  view  of  the  construction  of  the 
condition."  See,  further,  as  to  the  construction  of  such 
contracts,  and  as  to  their  not  exempting  from  liability 
in  respect  of  even  the  excepted  perils  where  the  de- 
fendants' negligence  has  contributed  to  the  loxit,  the 
English  and  American  oases  collecte<i  in  15  Ir.  L.  T. 
367,  381.  As  regards  the  particular  negligence  in 
question  in  Moore's  case,  we  think  Rooih  v.  N.  E.  Ry. 
Co.  (L.  R.  3  Ex.  173,  36  L.  J.  Ex.  83)  more  in  point 
than  any  of  the  cases  that  were  cited ;  and  see  Rhodes 
V.  Louisville  Ry.  Co.,  9  Bush.  688 ;  Hawkins  v.  O.  W. 
Ry.  Co.,  17  Mich.  57,  18  ib.  427.  The  case  of  Grand 
Trunk  Ry.  Co.  of  Canada  v.  Fitzgerald  (13  Can.  L.  J. 
266,  1  Can.  L.  T  449),  decided  by  the  Supreme  Court, 
Ontario  (June,  1881),  touches  the  same  question,  and 
may  here  be  mentioned. 

There,  the  plaintiffs  (respondents)  sued  the  defendants 
(appellants)  for  breach  of  a  contract  to  carry  a  quantity 
of  petroleum  in  covered  cars  from  London  (Can.)  to 
Halifax,  alleging  that  they  so  negligently  carried  the 
same  upon  open  platform  cars,  whereby  the  barrels  in 
wbi  U  the  oil  was,  were  exposed  to  the  sun  and  weather 
and  were  destroyed.  At  the  trial  a  verbal  contract 
between  the  plaintiffs  and  the  defendants'  agent  at 
London  was  proved,  whereby  the  defendants  agreed  to 
carry  the  oil  of  the  plaintiffs  in  covered  oars  with  quick 
despatch.  The  oil  was  forwarded  in  open  cars,  and 
delayed  at  different  places  on  the  journey  and  in  con- 
sequence of  which  a  laim  quantity  was  lost.  On  the 
delivery  of  the  oil  the  phiintiffs  signed  a  receipt  note, 
which  said  nothing  aoout  covered  cars,  and  which 
stated  that  the  goods  were  subject  to  conditions  en- 
dorsed thereon,  amongst  which  were — ^viz.,  "  That  the 
defendants  would  not  be  liable  for  leakage  or  delays, 
and  that  ^  was  canned  at  ownan'  risk,"    It  was  held 
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b^  Sir  W.  J.  BUdiie,  C.J.,  and  Foamier  and  Henry, 
3J.,  that  the  loss  did  not  result  from  any  risks  by  the 
contract  imposed  on  the  owners,  buk  that  the  loss  arose 
from  the  wrongful  act  of  the  defendants  in  placing 
these  goods  on  open  cars,  which  act  was  inconsistent 
with  the  contract  they  had  entered  into  and  in  contra- 
vention- as  well  of  the  undertaking  as  of  their  duty  as 
oarriew.  While  Strong,  Foumier,  Henry  and  Grwynno, 
JJ.,  were  of  opinion — affirming  the  jndgment  of  the 
Court  of  Common  Pleas — ^that  the  verbal  evidence  was 
admissible  to  prove  n  contract  to  carry  in  covered  cars, 
which  contract  the  agent  at  London  was  authorised  to 
enter  into,  and  which  must  be  incorporated  with  the 
writing,  so  as  to  make  the  whole  contract  one  for 
carriage  in  covered  ears,  and  therefore  defendants 
were  Lable. 


SAVAQEBT  AND  OIVILISATION. 

We  at*  ao  often  asked  to  oontempUte  with  delight 
and  •rt^Mtistaoti<»  the  smasing  rate  at  which  profprMS 
of  all  kinds,  saoral  and  physidal,  in  gotag  on  around  as, 
thak  ft  is  wholesome  to  look  from  time  C*  time  at  draw- 
baok*  and  ihorteominga  whieb  ate  not  far  to  aeek. 
The  o(d  reoipe  (or  dne  abaaament  of  spirit  was  >o 
moralise  over  a  grisly  almll,  to  visit  the  tombs,  or  to 
nad  tometfaing  aboat  the  brevity  of  life.  G-risly  sknlU 
are  not  always  to  band,  and  there  is  maoh  to  be  said 
against  graveyards  as  places  for  promenading ;  bat  there 
la  a  preservative  against  nndne  self-satisfaction  wbiob  is 
quite  08  efieotaal  and  asnally  more  aooesaible.  When 
people  are  in  peril  of  being  inflated  with  pride  by  the 
•tady  of  flatteriog  statistles  respeotias  the  advanee  of 
•daoatiOD,  the  growth  of  temperaaoe;  Ine  unltiplieation 
of  eborohea^  and  the  victories  of  soienee,  they  may  easily 
And  ootieotiag  and  chastening  refleolions  by  entering 
one  of  onr  odmiaal  oonrts,  or  by  reading  their  daily 
teoords.  They  will  there  see  bow  saperftolal  are  tbe 
•fieots  of  these  vaunted  triumphs,  how  strong  aud  per- 
ennial are  the  old  canses  of  vice.  It  wonld,  indeed,  be 
anfortunate  for  the  good  name  of  this  country  if  it  were 
to  be  judged  by  the  oomplexion  of  the  eases  which  are 
presented  before  the  Aasise  (Courts.  All  that  is  worst 
in  tbe  national  obaraeter  there  comes  to  light  The 
•trong  paaaiona  of  the-  raoe,  tiie  proiienaas  to  intemper^ 
anoe,  the  tendency  to  high-handed  aotion  are  painf  oily 
visible  in  the  gloomy  reoorde  of  every  assize.  English- 
men do  not  lark  in  dark  oornen  and  stab  their  enemies. 
They  do  not  shoot  their  oredltors  from  behind  hedges 
after  the  manner  of  the  finest  peasantry  in  the  world. 
They  are  rarely  guilty  of  that  malignant  ingenuity 
in  mrime  which  proceeds  from  premeditated  malice 
and  a  feeling  that  to  taste  vengeance  Is  the  sweetest 
gratifloation.  Bat  bnitalUy  towards  the  weak,  and 
gross  disregard  of  tbe  rights  of  women  and  ebildren 
and  inferiors,  are  far  too  oommon.  The  trial  of 
Osmond  Brand  at  Leeds  (or  the  nrarder  of  'Wf  lliam 
Papper,  an  apprentice,  is  a  oase  in  point.  The  lad  was 
tbe  victim  of  and  died  from  oraelties  wbieh  one  had 
thonght  ware  obsolete  on  shipboard.  Tbe  Meiohant 
Bhipping  Acts  regnlate  the  most  minnte  acts  of  masters 
of  ships.  They  cannot  move  a  finger  without  ficdiog 
that  they  are  eoming  in  eootaet  with  some  enactment. 
The  Board  of  Trade  acts  as  a  sort  of  earthly  Providence 
to  seamen.  Endless  pains  are  tidten  to  protect  appren- 
tioes  on  shipboard.  And  yet  on  the  H«U  smack,  where 
iU*  miserable  lad  was  apprenticed,  he  was  sabjected  to 
bmtalities  which  oonld  not  have  been  surpassed  in  pre- 
.philanthropic  days,  before  tbe  Legislature  bad  looked 
into  the  foieoastle,  and  when  tbe  captain's  word  wan  law 
to  all  before  the  mast.  Tbe  evidence  showed  that 
Papper  was  beaten  repeatedly ;  that  backets  of  water 
were  thrown  over  him ;  that  the  captain  kicked  him 
with  his  heavy  boots,  jumped  upon  him,  and  dragged 
bim  along  the  deck  ;  and  that  in  the  deptb  of  winter, 
while  the  vessel  was  in  tbe  North  Sea,  tbe  lad  was  com- 
pelled to  stand  in  the  stem  for  hours.  From  the  time 
that  the  smack  left  the  Hnmber  the  prisoner  practiaed 


a  system  of  brutality  towards  Papper,  as  to  which  the 
strangest  fact  is  that  the  crew  seem  to  have  allowed  the 
captain  to  do  as  he  liked  towards  his  victim  without 
maoh  remonstrance.  In  the  end  the  lad  died  under 
this  prolonged  savagery,  and  the  body  was  thrown  over- 
board in  tbe  North  Sea ;  the  captain  on  his  retom  oiT' 
onlating  the  story  that  Papper  had  been  knocked  over- 
board by  the  foresail  sheet.  The  cruelties  which 
occurred  in  times  when  a  captain  was  admitted  to  be 
privileged  to  do  to  hia  crew  on  bis  own  ship  what,  he 
liked  vtrere  oommitted  in  an  aggravated  manner  on  board 
this  smack.  The  jary  took  a  very  unfavourable  view  of 
tbe  prisoner's  eondoot,  and  they  oouldaotwell  do  other- 
wise. He  waafoaad  guilty  of  murder  and  sentenoed  to 
death,  and  we  cannot  say  tiiat  thepunishmsBt  is  exees- 
sire  (or  the  crime.  A  captain  has,  and  aliwoys  must  have, 
hf  reason  of  his  ofSoe,  large  authority.  Diaoipline  muat 
be  preserved,  and  to  secure  this  object  he  mast  be  free, 
when  occasion  calls  for  it,  tochastiae  his  crew  or  pat  them 
in  irons.  He  may  do  a  mnltitade  of  things  which  no 
one  on  shore  is  permitted  to  do.  To  prevent  this  power 
becoming  a  hideoos  tyranny,  it  is  of  supreme  fmportanoe 
that  when  grave  abases  are  discovered  they  should  be 
punisbed' sternly.  If  ever  there  was  aoase  which  called 
(or  the  exercise  of  severity,  it  was  tba»  wbielk  was  triad 
at  Leeds  yesterday.  Many  a  man  who  has  paid  tor  ad 
act  of  passion  by  forfeiting  his  life  waa  a  Obristiad  hero 
in  comparison  with  this  Hull  skipper,  and  we  say  sO 
notwithstanding  tbe  fact  that  his  appearanoe  struck 
every  onewhosawhimas  prepossessing  and  respectable. 

In  the  evidence  wbiob  was  given  in  the  trial  at 
the  Central  Criminal  Court  of  Baker,  who  is  charged 
with  having  m  ordered  his  partner  in  a  burglary  com* 
mitted  at  Finohley,  one  gets  ^impses  of  a  state  of  life 
to  which  the  boasted  appliances  and  ageneies  of  our 
civilisation  do  not  reach.  Baker  is  acoased  of  having 
murdered  his  companion  in  a  wood  at  Finohley,  about 
the  2nd  of  March.  It  becomes  essential  to  aaoertain 
minutely  what  were  the  prisoner's  haunts  and  move- 
ments and  companions  about  that  date.  The  evidence 
as  to  this  is  a  curious  commentary  on  the  imperfections 
of  our  civilisation.  It  reveals  a  society  at  oar  door  in 
which  men  and  women  do  not  think  of  marrying,  in 
which  relations  lightly  formed  are  lightly  broken,  in 
which  theft  Is  the  reoognised  mode  of  liveHfaood,  and  a 
drunken  orgy  tbe  most  approved  recreation.  It  is  all 
very  weU  to  examine  minut^  the  oustonas  of  savage 
tribes  in  Australia  or  Afriea,  and  to  go  as  far  as  Thibet, 
or  farther)  to  detect  qaaint-  social  pcooticsa.  In  the 
Borough  are  savage  comrannities  with  habits  as  ourions 
•a  those  which  Mr.  M'liennan  or  Mr.  Morgan  has  inves- 
tigated. Hard  by  our  ohnrobes,  schools,  and  mosenms, 
live  people  who  are  as  maofa  ontside  the  range  of  these 
institutions  as  a  besotted  Papaan.  The  old  oivilisations 
fell  by  reason  of  the  barbarians  who  caaie  from  without. 
Were  they  more  formidable  than  the  barbarians  who 
dwell  within,  and  seem  bred  by,  onr  modem  oivilisa- 
tionsT 

As  a  oontrast  to  themnkitade  el  oriminals  whose  tale 
is  the  monotonous  reeordef  igneraaoe^nd  mental  weak- 
ness, the  history  of  Thomas  Fory,  who  was  eonvioted 
on  his  own  confession  abont  a  week  ago  at  Durham  for 
the  murder  of  a  woman,  is  worth  studying.  He  belongs 
to  a  very  small  class  of  criminals.  The  Eugene  Aram 
of  flotion,  tbe  man  of  high  (eelings  and  education  who 
stains  bis  bands  with  crime,  is  very  rare  in  reality. 
Thomas  Fury  came  as  near  to  this  type  as  any  person 
one  is  ever  likely  toeee  in  a  dock.  The  statement  which 
he  drew  apo(  this  oanses  which  bad  brought  him  to  ruin 
shows  that  be  waa  educated,  that  be  had  reed  much, 
that  he  hod  at  least  dipped  intelligently  into  abstruse 
books,  and  that  be  had  worked  out  a  rough  philosophical 
aystom  o(  pessimism.  It  is  not  often  a  prisoner  con- 
victed of  a  foal  murder  can  quota  "the  judioiooa 
Hooker,"  or  cite  Sir  William  Hamilton  as  an  authority 
for  an  argument.  Fury's  thesis  is  old  and  (amiliar.  ft 
is  the  well-worn  theme  that  intemperance  feeds  crime, 
that  society  makes  criminals,  and  that  the  gaols  in 
which  it  immures  them  are  places  in  which  they  are 
ma^  wotBOr  not  better,    All  this  is  trite  enougbibat 
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from  him  it  oomes  with  new  fotoe.  One  feels  that 
this  man,  who  had  bo  keen  •  aense  of  dat;  (hat  he 
mast  give  himself  ap  to  jattioe  for  •  crime  committed 
thirteen  years  ago,  oaght,  in  a  .better  organised  society, 
to  have  been  no  criminal  at  alL — Tina. 


CJONVETANOING  BILL. 

.  The  Bill  has  passed  the  Hoaae  of  Lords,  and  is 
printed  b;  order  of  the  House  of  Commons,  so  that  it  is 
now  time  for  us  to  discuss  its  prinoiple  and  details. 
The  Bill  contains  olaoaes  sabstantislly  the  same  as  those 
which  were  contai|M)d  in  the  Bill  which  became  the 
Conveyancing  Act,  1881,  bat  ware  dropped  ont  at  the 
end  of  the  seasion.  It  also  oontaias  an  additional 
daose  (U)  which  anends  the  "  long  term  "  section  (66) 
of  (hat  Act,  The  Bill,  as  introdaoed  this  session,  is 
printed  in  the  ••  Weekly  Notes"  of  (he  4(h  March,  and 
a  snmmary  is  ^ven  in  the  Lam  Timet  of  the  same  date, 
page  313.  The  olanses  as  contained  in  the  former 
Conveyancing  Bill  will  be  foood  in  Wolstenholme  and 
Tamer,  pp.  217-236  {  and  in  Bubinstein,  3rd  edit., 
Appendix,  pw  1. 

It  ia  worth  while  to  exanune  the  dropped  olaasea, 
beoanae  they  ai«  nombered  with  reference  to  their 
origipal  position  in  the  old  Bill,  and  therefore  iodioate 
to  some  extent  in  what  connexion  it  was  iotanded  that 
they  should  be  read. 

The  Bill  gives  several  defioitiong,  and  we  are  sar- 
priaed  to  find  that  the  definition  of  "  property  "  is  in 
terms  wider  than  that  in  tbe  Conveyancing  Act,  1881, 
•12(1).  "Person"  ought  to  be  defined.  It  has  different 
deflnitiona  in  tike  Oonveyanoing  Act  and  SoUoitora' 
Bemnneration  Act,  and  none  «t  all  here.  Clause  2 
•nables  the  solicitor  of  a  "  purchaser  "  to  dispense  with 
investigation  of  title  if  tbe  title  has  been  investigated 
and  aooepted  on  behalf  of  a  previous  "purchaser" 
throogh  whom  the  title  has  been  deduced.  Apparently, 
in  consequence  of  the  wide  definition  of  the  worid 
"porohaaer,"  an  intending  mortgagee's  solicitor  may 
•ooept  witboat  inquiry  a  title  which  was  investigated 
on  a  sale,  and  «toe  wtA.  But  it  should  be  expressly 
stated  whether  this  is  intended,  as  a  title  may  be 
aacepted  on  a  mortgage  and  rejected  on  a  sale  and 
vice  vend,  tbe  objects  of  a  buyer  and  a  lender  not  being 
precisely  similar.  It  also  should  defluitely  state  that 
tbe  previous  investigation  must  have  been  made  by  a 
solicitor  or  oonnael,  and .  also  it  should  be  made  dear 
whether  it  will  aafiloeif  it  baa  been  m«de  under  special 
eondKions.  We  suppose  (bat  (be  clause  would  apply 
in  cases  wheie,  on  the  previog*  traaaaotiom,  sect.  3  it 
the  Oonveyaociog  Aa(  had  not  been  exoVnded. 

Clause  3  providea  for  official .  searcliea  for  entries 
made  in  the  central  office  of  the  Buprente  Court  under 
any  Act  deaeribed  in  Fart  I.  of  tbe  first  shedaleto  tbe 
Cooveyaueiog  Act,  1881,  or  any  other  Act.  It  will  be 
wmembered  tba(  Fan  I.-of  the  fir»(  aohedule  waa  l^t 
in  the  Act  by  mistake  when  the  clauses  connected,  with 
it  ware  drc^iped.  It  weald  be  mora  penvenient  to 
repeat  it  here  than  to  send  tbe  reader  away  to  another 
statute  for  information, 

.  A  more  important  questian  is  raised  by  daqae  i, 
which  is  as  follows: — 

.  "  (I)  A  purobaaer  shall  not  be  prejadioially  affected  by 
notice  of  any  instrument,  fact,  or  thing  unless  (i,)  it  is 
within  his  own  knowledge ;  or  (ii.)  it  has  come  to  tbe 
knowledge  of  his  couusel,  as  suoh.  or  of  his  solicitor,  or 
otb«r  agent  as  such ;  or  (iii.)  it  wnnld  have  come  to  the 
knowledge  ol  the  purobMier,  or  of  bis  solicitor,  or  Otber 
agent  as  each,  if  anch  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by 
them  or  one  of  ibem." 

But  by  sub-clause  2  this  shall  not  exempt  a  purchaser 
from  any  liability  or  obligation  nnder  "  any  instrument 
under  which  hia  title  i*  derived  mediately  or  im- 
mediately."  This  necessary  enb-olauite  was  not  in  tbe 
Conveyancing  Act  as  orijjioally  drawn  ( Wolst  &  T.  219), 
and  its  omission  would  have  led  to  very  serious 
oooeequenoec  i  so  that  tbe  delay  has  certainly  bed  a 
hen^oiitl  effect  in  giving  time  fur  reconsideration. 


It  will  be  observed  that  the  clause  reoognises  tb« 
employment  of  "  agents  "  other  than  solidton.  This  Is 
necessary,  for  it  would  be  obviously  nnjust  to  protaot 
transactions  through  "agents"  which  would  not  be 
protected  if  conducted  through  a  solicitor's  office. 
But  it  would  be  well  to  add  some  words  to  ahow  (hat 
this  was  in  no  way  to  authorise  tbe  employment  of  non- 
professional persons  in  conveyaooing  matters. 

The  special  importance  of  the  clause  will  be  seen  if 
sub-daase  {1,  iii.)  ia  read  with  sects.  8  and  66  of  the 
Conveyancing  Act,  for  by  sect.  66  a  solicitor  is  protected 
for  not  excluding  sect.  3,  which  implies  various  cendi* 
tioDS  of. sale  in  contracts.  This  protection  to  tbe 
solidtor  will  be  by  clause  4  (1,  iii.)  extended  to  the  client 
but  with  the  very  important  exception  contained  in 
sub-clause  (2).  Apparently  it  will  not  tberefore  relieve 
a  purchaser  from  the  oonseqnenoas  of,  e.g.,  not  inves- 
tigating lessor's  title,  and  thus  will  still  maintain,  as 
regards  deeds  forming  the  direct  chain  of  title,  the  rule 
laid  down  in  Potman  v.  H<urland  (41  L.  T.  Bep.  N.  a  728 ; 
L.  Bep.  17  Ch.  Oiv.  363). 

The  daose  ia  likely  to  be  beneficial  as  an  attempt 
both  to  define  and  limit  the  doctrine  of  conBtarnctivs 
notice,  whioh,  as  Lord  Justice  Brett  said  in  AUm  v. 
Sackhan  (L.  Bap.  11  Ch.  Div.  790), "  depends  on  a  fiction." 
It  assumes  notice  where  no  notice  exists.  We  think, 
however,  it .  would  be  much  improved  it  it  dealt  also 
with  searches.  They  are  costly  and  troubleaoma,  Mr. 
Dart  declares  "  that  asarnle,  subject  of  ooaiae,  as  every 
rale  is,  to  occasional  exceptions,  the  searches  advised 
by  oonnsel  are  theoretically  imperfect  and  practically 
nseless:"  (Dart  V.  &  P.  6tb  ed.  491.)  Tbe  question 
has  obtained  increased  importance  in  consequence  of 
the  decision  in  Ford  v.  BiU  (40  L.  T.  Bep.  N.  8.  41; 
L.  Bep.  Va  Oh.  Div.  866),  dace  which  solicitors  have 
eommoaly  vefaasd  to  answer  a  general  inquiry  as  to 
inoumbrancea  The  BiU  (elausa  8)  does  facilitate 
aeansbaa,  but  some  farther  providon  would  be  benefldal. 
We  shall  consider  the  other  danses  of  tbia  short,  but 
very  important.  Bill  in  another  article.— Z«w  Timtt. 


"LAW  JOURNAL  BEPOBTS  "  FOR  MAT. 

The  monthly  number  of  (he  Laa  Joumai  Repoftt  for 
May  doDtains  pagaaSOS  to  408  of  tbe  Chancery  Dividon, 
pages  Wl  to  812  of  the  Queeo'a  Bench  Division,  and 
pages  41  to  '66  of  tbe  Magistrates'  Cases.  In  dl  forty* 
three  caaes.are  reported,  of  which  tweaty-two  are  from 
the  Chancery  Division,  sixteen  from  the  Qaeen's  Bench 
Division,  and  five  are -Magistrates'  Cases. 

The  Chancery  oases  are  remarkable  for  the  nnmber 
of  decisions  in  tbe  Conit  of  Apped,  all,  with  bnt  one 
exception,  oversdiog  the  decision  below.  There  are 
two  isteresting  cases  of  speoiflo  performance  turning  on 
the  anffiaiency  of  the  agreement.  There  are  three 
company  cases  of  ittterest.  and  two  cases  of  direct 
interest  to  soUcilocs  (Bmdm  t.  CarU  and  Sdijott  v. 
&V<>M)*  A  second  solicitors'  case  (/it  ra  Borlon)  will  be 
found,  in  the  Qnsso's  Bench  Division.  The  first  caaa 
in  the  Cbasicerp  Dividon  (BrriDgttm  v.  The  MOrofolUan 
JJiitriet  SatUng  Comfan^)  decides  that  the  specid 
powers  given  to  railway  companies  with  i«gard  to 
minerals  do  not  prevent  their  compnlaorily  purohadng 
the  minerals  as  well  as  tbe  surfaoe  of  land  required  foe 
the  undertaking.  In  the  case  of  /it  re  Baktr,  OoUin$  v> 
Rkodn,  it  was  hdd  by  the  Court  of  Appeal,  if  decision 
were  necessary,  that  a  specialty  creditor  doea  not 
prejudice  his  right  to  sue  by  allowing  eighteen  years  to 
elaptte.  In  Hoibi  v.  The  Midland  Baibeag  Oempmiy  Mr. 
justice  Maoisty  dedded  (bat  the  unauihoriaed  sale  of 
land  by  one  railway  company  to  another  was  not 
cocclusirs  proof  that  the  land  waa  superfluous.  In 
MarikaU  V.  Baridge  it  was  hdd  by  the  Court  of  Appeal 
(hat  an  agTeemen(  for  a  lease  which  bore  a  date,  bat 
which  did  no(  specify  the  date  for  the  beginning  of  tho 
term,  did  not  satisfy  the  Statute  of  Frauds,  and  specifio 
performance  was  refused.  In  the  case  of  In  re  Robmaty 
Bmly  y.  Davidton,  the  Court  of  Appeal  allowed,  in  apite 
of  tbe  Mortmain  Act,  a  daim  on  an  estate  coodatiog  of 
an  equitable  mortgage  on  leaseholds  ariring  oat  n  % 
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Mtiaa  ot  aoanranoeg  execatad  the  same  day — namely,  a 
deed  by  wbioh  A.,  whose  estate  was  being  administered, 
covenanted  to  pay  to  trostees  £30,000  on  snoh  trnsts 
alter  the  death  of  A.  and  M.,  as  M.  shonld  appoiat 
by  will ;  a  will  by  whioh  M.  appointed  the  fond  to  the 
traata  ot  a  deed  poll,  after  paying  legacies ;  and  thirdly, 
a  deed  poll  by  whioh  the  fand  was  directed  to  be 
applied  to  charitable  nses.  In  the  case  ot  In  n  Ae 
Padtlow  Total  Lot*  and  OoUiiion  Auuranee  Ameiationt  ex 
parte  Brj/ant,  a  mataal  marine  insaranoe  association,  con- 
aistingot  more  than  twenty  members,  was  held  tcbefor 
the  "  aoqoiaition  of  gain,"  so  thati  not  beiti^  registered, 
it  eoold  not  be  woand  np.  In  ShaniUno  v.-OomriU 
"property  parchaaed  at  San  Inn,  Pinxton,  llbreh  W, 
Mr.  6.  Cotterill,  owner,"  was  considered  by  the  Oonrt  of 
Appeal  a  sufficient  desoription  in  a  contraet  of  aiA», 
In  the  case  of  In  re  Talbot  it  was  held  -that  an  appU> 
eatioB  for  a  tiipertedeca  of  a  Innaoy  aommiBadoa  ordiefed 
in  IreUod^  and  registered  in  Bngland,  moat  betmade  in 
Ireland.  la  TM  ScatHOt  Widomf  Fand  t.  Oraie  the 
holder  of  a  rent-charge  on  ^ebe  land  was  held  by 
Viae-Ohanoellor  Hall,  to  be -entitled  to  ■  sale,  althoogh 
the  Aek  creating  the  oharge  contained  oaly  epeaial 
powera  of  distress  and  eaity.  In  the  case  of  In  re 
Lathtai,  ex  parte  Qngg,  a  tmatee  of  a  liqaidating  debtor 
having  a  lease  with  power  to  remove  flfctaras,'  teoMMrad 
the  flxtoTM  and  disclaimed  tbe  lease.  His  act  was 
held  wrongful,  aa  the  disdl  aimer  amoautsAea  sarrender 
at  the  data  of  the  appointmeot  of  the  trastee.  BahjM 
V.  Sc^ett,  an  action  by «  married  woman  throagh  her 
next  friend,  was  dismissed  with-  cost*  against  the 
aolioitoiv  on  the  failnre  of  bbe  neat  (riend^'te  piJodwie  a 
written  authority  from  the  wife.  In  Snden  v.  Oart*  • 
BoUoitor  of  a  baakmpti  was  allowed  a  ehaige  ander-tbe 
Bolioitora  Act  am  mumuf  paid  into  Oonrt  in  the  alterB»« 
iive,  bnt  not  in  respect  of  costs  inoarred  in  zeaisting  a 
■acoeasfal  elatm  of  the  tmstee  to  the  mooey.'  In  Blmke 
r,  Blake  the  signature  to  a  will,  which  was  not  signed 
in  the  prsaeuce  ot  the  attestiog  witnesses,  and  was 
covered  over  with  a  piece  of  blotting  paper  when  they 
aigned,  waa  held  not  to  be  dnly  acknowledged.  The 
attestation  olansa  waa  in  dne  form;  and,  azoapt  for 
some  erasares,  probate  wonld  have  been  granted  in 
common  form,  bnt  the  witnesses  were  nnabte  to  swear 
that  they  saw  the  sigoataM.  Xheae -facta  iUnatrate, 
what  is  tolerably  well  knows,  that  willa  not  d«ly 
attested,  bat  good  on  the  faes  of  tbmai  am  •omtantl; 
admitted  to  probate.  In  Sxptirte  N*mi»,  a  re  QatnM, 
the  clanae  in  a  bnildtng  agreeBomt^  'foFAatttBg  the 
materials  to  the  bttilding  owner  mv  failnrs'  itr  the 
eoritract,  was  held  by  the  Ooarcet'  Appeal  not  to.maka 
the  agreement  a  hill  of  sale,  bedaase  it  did  act  •'aeonte 
a  d»bt."  WiUianu  v.  WilUame  is  the  oaaaitn  whiiih'lO-. 
Jaatioe  Eay  held  that  a  testator  conldi  net  leave  his 
body  to  a  partieolar  p«raoa  totebnrut.-  Sc  has  already 
been  oomanented  oo.  h  tiw  o*ae  tA  Iw^n  Tkt  Vrm 
OoUkry  Company  a  jndgmant  creditor  wa<  not  allowied 
to  proceed  with  an  exeeatioa  against tba  goods  of  a 
liqaidating  debtor,  althoogh  the  onditt*  waa  aoid'  to 
have  postponed  his  acMan  throngh  thif  Bsprawotatioaa 
of  the  company.  In  Sarleek  v.  AAberrjfitbm  taking  ti 
rent  byamori^gee  in  poaaasaion  was  haid- 'not* pay- 
ment by  the  mortgagm  so  as  to  pnevsnt-tha  tiosa  for 
foreclosnre  from  rnnniog.  In  the  oaa^vf  In  r*  Stutdl, 
Ruudl  V.  Ohdl,  a  beqnest  of  "  all  my  share  In  a  pastner* 
ahip  "  waa  held  to  paaa  the  whole  partnetafaip,  althc^gb, 
at  the  time  of  the  will,  the  teatator  had  only  a-third. 
In  The  New  London  oMd  BradUan  Bank  v.  BrooUekmt, 
yice-Ohancellor  Bacon  decided  that  Bhaiee  held  in  a 
bank,  aubject  nnder  the  articles  to  a  lien  in  respect  of 
the  debts  of  the  shareholders  to  the  comptuiy,  were 
sabjact  to  the  lien,  althoogh  the  shareholders  were 
trostees.  In  the  case  of  In  re  Atkine,  ex  parte  Bdmonde, 
the  trostees  of  a  friendly  society  were  held,  ander  the 
Acts,  entitled  to  a  preferential  payment  oo  the  bank- 
raptcy  of  the  treaaorer.  In  Bart  Dt  la  Won't  Settled 
EtUUet  aothority  was  given,  on  petition,  to  the  trostees 
to  pay  costs  inonrred  by  the  tenant  for  life  in  resisting 
claims  to  rights  of  common. 
Of  the  Qoaen's  Bench  oases,  Tht  York  Trammti^ 


Company  v.  WiUom,  in  the  Coart  of  Appeal,  deals  with 
the  qoestion  of  the  validity  of  the  appointment  of  a 
director,  so  as  to  make  him  liable  for  calls  on  qaalifying 
shares.  In  Fergutton  v.  Dansiton  the  Coort  of  Appeal 
npheld  the  view  that,  where  an  action  is  referred  by 
consent,  the  costs  to  abide  the  event,  the  plaintiff 
recovering  less  tban  £30  in  contract  does  not  obtain 
costs  witboot  an  order.  Bidet  t.  FauUmer  deeidee  that 
it  is  good  groaod  tor  resaonable  and  probable  canse  in 
an  action  of  malioioas  pr«seaotion<  if  ttas  defendant, 
trnsting  his  own  memory,  -  homa  fdt  believed  a  fact, 
jastifying  the  proseoatlanj  to, ban*  happened,  althoogh 
it  did  not  in  fact  happen.  Mc  potties  Hawkins 
elaboratdy  examines  the  laiwontbe  sabjeot.  In  Waller 
v.  Lock  the  Oonrt  of  Appeal  held  that  information 
given  by  a  mendicity  aooiety  to  inqairera  is  privileged 
in  an  action  ot  libel.  In  ^ffn.  v.  The  MVlwM  Dock 
Company  the  'G6art  of '  AppMl  'dpUeld  the/  nfac^ssity  for 
a  written  notice  giving  patticoiara'as'a  ooitditioa  pre- 
cedent to  an  action  onder  die  Xlmployera'  Liability 
Act.  To  refer  to  partionlars  given  t»  the  defendanu 
by  ^eir  taperioteiident  ia-'-neit  enoagh.  In  -^asr  t. 
OattU  it  was  held  that  where  the  first  fSf  two  actions 
brongfat  against  hasband  and  wife  for  the  debt  of  the 
wife  leentiaeted  bafcte  'manriaga'  is'aafeisfted,  and 
eMhsasts  the  property  ss^  aired'  frMa  the -wife,  the 
sacand  aoMoa  is  "sabseqTieatr"  Within  the  '  Married 
Woma-a's  Property  Act,  although  eoatmeaeed  before 
the  JBdgment  in  the  first.  In  Take  r.  Andrewt  we  are 
Introdooed  to  a  new  creation  id  the  Jodicatare  Acts— 
viz.,  a  **  coonter-ulaim  npon  a  oonntetwilaim."  The 
actios  -^as  for  arrears  of  rent ;  'the  defendant'  oeonter* 
claimed  for  modey  dae  on  a  Valnation  on  going  oot ; 
and  tihe  ^aintiff  was  allowed  to  reply,  Claiming  rent 
doe  slooe  the  writ.  In  PMen  and  7%e  Oarptmtioit  ef 
Limpooi  it  was  held  that  the  three  montiie  allowed  t^ 
section  tt  of  the  Lands  Ohaoaes  Aot,  for  an  nmpire  to 
make  his  award,  is  to  be  oaleoiatad  from  tiie  date  of 
his  appointment,  and  not  from  the  time  when  the 
awarding  power  of  the  arbitrators  came,  to  an  end. 
In  Uorgan  v.  Thotnat  it  was  held  that  land  deviaed  to  L. 
for  lite,  "  and  after  his  deosaae  to  his  lawful  iaaoes 
and  tiieir  heirs  for  ever  if  any,"  and,  .if  L.  shoold  die 
withoat  leaving  any  okildran  hon  -  in  wedlock,  to  E. 
and  his  hsirs  for  eirar,.  conferred  on  L.  an-  estate  foe 
Hfb,  and  not  in  taiL  In  Fowit^  <<;  On  v.  ThfGorparatum 
ef  L«aminglon  it  was  held  ia  the  Oonrt  ot  Appeal  that 
even  where  an"iirb*a  sanitary  antfaerity  has  had  the 
benefit  ofa'contrhet,  it  cannot  bennferaedettainst  tbe 
sathortty  mlSss  the:  terms- of  the  PaUio  Health  Aot 
as  to 'eontrAotsara'eomfdied  witik.  In  Comnbtr  y.  Tkt 
JmHeetof  Berkt  it  waa'  held  <k>l<  Ankm  Conita'do  oot 
pay  property  tax.  TnHe^inavJTkmJud^ofthe'OUtof 
lamlbn'Ooart  *  coUiaiaD  behweea' ships  in  aa'artifieial 
dock'  not  ^abject  to  the '  tide  'is  proneanned  within 
Admiralty  jortediotioo,  and'ca(Mtdeot  being  ^entertained 
fo  the  cennty'havhig  Admiraltj^  jnrtadioticn  in  the 
distriflt  in  whish'tbe  dooh  fa.'  In  ilorlan  v.  Fmlnur  it 
wha  held  that  where  costs-are  ctdersd'  t»'he  paid  aa 
part  ef'an  order,  th«ra'is'ho>«tay  of  ipreebedinga  with.* 
oot  a  aabstantive  direction'  to  thabenset.  In  the  eaae 
of  Be  Horton  a  solicitor  who  once  taxed  a  bill  in 
London  was  held  not  to  «acTy  on  bnsiness  in  Iiondon 
lor  stamp  parpase»  In  £iHqr  v.  AmiMay  a  defendant 
who  bad  oontracted  to  warehooss  goods  in  one  place 
was  held  liable  when  he  waMhooaM  them  in  another 
and  they  were  bamed. 

Of  the  Magiatrateb'  Oaaes  in  the  ease  of  TheD»keof 
Beifari  v.  8t.  PaoTt,  Oovent  Oardin,  already  eommentea 
on  in  these  colamna,  the  doke  waa  held  liable  to  ha 
rated  in  reapect  of  tolls  taken  in  parts  of  Oovent 
Oarden  devoted  by  his  Act  of  Parliament  to  the  sale 
of  special  prodace,  snoh  tolls  being  in  the  nature  of 
stallage  tolls,  and  arising  oot  of  tbe  enjoyment  of 
land.  In  Bejina  v.  Barday  and  Another  it  was  held 
that  the  rating  aothority  may  exercise  a  discretion  as 
to  rating  small  tenements  on  the  owner,  bat  when  it 
does  so  the  amoont  most  be  one-half  of  the  rateable 
value.  In  Pool  and  Pordvn  Bighvmy  Board  v,  Qutminff  it 
was  decided  that  the  six  months  within  whiob  sommacy 
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prooeedings  under  the  Highways  and  Looomotives  Act 
may  be  taken  for  recovery  o{  expenses  for  damage 
caused  by  extraordinary  traffic,  are  to  be  oompoted 
from  the  certificate  of  the  sarveyor.  In  Segina  v. 
Bov)land  the  Ooort  for  the  Cooaideration  of  Crown 
Cases  Beserred  decided  that  a  man,  altboagb  there 
have  been  no  bankrnptoy  proceedings,  may  bia  gailty 
of  removing  property  to-  avoid  a  jndcment  debt,  under 
aeotion  13,  anb-seotion  8,  of  the  Debtors'  Act.  In 
QaUowof  r.  MurUa  it  was  held  that  a  woddea  box  on 
which  the  defehdant  stood  for  bettiof;  purposes,  in  the 
ring  of  a  ntmooaney  WM  a  "  ptaee"  within  the  meaning 
of  the  Bettin'g  Act.  It  will  be  seen  that  the  ctises 
reported 'thiftmoBthate  of  inofethaa  asoal  interest.— 
Jmd  Jourital.      '     ' 


AN  laigH.SAIiMPSrJFIsaEBt  CASE. 

On  MoadajT  the-Heiuto  of  Lorda  adjourned  the  inrthar 
healing  bf  ao-ttppaalffrem  an  Irish  deetaon  in  favour  of 
the  Dukei  ot  DevonsWre'a  taf^  to  an  exolosiveiflsfancy 
on  one  sid*  of  finsvigaUe  reaobrof'UM  nrer-Blaakimter. 
The  argamsMsef  tbeoenaaal  fan  the  appellants,  who 
olaim  to  hb eatitlei  ah membebsef' the  pabliaio oa^ore 
Mlnton  bjr<drift<aeb8V'aTe'aancl«iiad.  iBefeie  seleoiing 
the  pdints  ainni'wfaloh  ttaa  isw  lordq  desire' to  iMar  Ike 
OonnMf  for  ths  Sake,  they  wi*b4io  oonaidec'tbs  very 
Volaminoaeevidkamefor  tfaemsetves.  -  -A  natural  iostinet 
may  have  weighed  with  them  not  to-  ttiatarb  the 
Bolemnity  of  Daitidnal  ^rief  wfaiofa  environs  the  houoored 
Honse  of  Oavendish  at  the  present  mooBsnt  by  assooiv 
tions  with  the-Mndoat  of  woHdly  bnsitiess.  Bat  the 
salt  is  is  itself  suffieiaatly  intnricate  and  involved-to  hove 
axoased  tl>»dela«ri-  For 'the-  past  thirteen  years  it  faaa 
been  the -sabjedt  of '^erpattaal  Mitigation  in.  Ireland, 
with  v«riaD«fbrtanft  -  In  1869»trial  of  seventeen  days, 
before- Obief  Baron  Pig(Mt,-4ermiiHtted  in  A  verdict  for 
the  rarioos  pertom.  .ooooaed  of  trespaaiieB.  Anether 
action  Was  ttisn  bronRbt,  and  in  1673  the  Duke  was 
again  defeated,  la  1^74,  an  order  having  been  obtained 
for  a  new  trial,  the  jary  disayeed.  A  fresh  aotioo-wae 
oonamended  fa  1675  against  the  ostensible  appelUnts; 
who'area  flsh-deitier  and  a  fisherman.  In  this  sotion 
the  Dnke  ebtaieed  a  tferdiett  Chongh  the  verdiet  wars 
Bobaeqaently  set  aside  on 'the  gnmnd  of  the  reoeplion 
of  improper  e'tideuce.  Onoei  ntcfre  IheiosseoaQiaon  for 
trial  before  OhieA  Baroo  Pigott'.s- •ncoe-teor,  aad  'the 
jnry  <mce-marcndi*Bgreadf'£ur  the-seventb  time  the 
Pake  >etoriied'<tor"the  ohaFge,'  and-.n 'U7K,  before 
Mr.  iTnstiee  ijawtfan^'be  sneoasded.-  -oA  laiition  waji 
made  by  the  apbellaiats'  UsfotpCibief 'Baron  BaUeeaad 
BaTODS'Pit2geraM-aQd>-I>o«tfse'fec«  new'tital,  and  was 
refused;  Iiwd 'Ohadoellor  SM  h«H  the  iltUstef;  of  tb4 
Bolls  -affirmed  '«tie''nfa8al,lag«iiott  the  Iioed  Chi^f 
Jostise,  wbO'diffend^'frem'theroHngr  of  vHtL  Justioe 
IiMwaont'  <ehoold,'<i«datd«  tharpcMseat -appeal'  be.  die- 
missed,  tfae'adnfttot  wilLatddngth.be 'ended.  -  If  the  law 
lorde  aeAept  tfaeVie  w<  of  itx*  a^aUantat  itheie  deoisian 
will  not  etosethftodatronrarsf.'  -Xbe^wholeiritt.tfatsa'be 
remitted  I  ttycZsriand  foc^i-ar-ifresli'setieeiief  triate  ««d 
»ppe»ls  for  neW'triala^'whioh  may  take  another  dozen 
year*.'  -  ■  ■,.•  ■  <■  ,>    t     -     -    • 

This  protraetiov  of  litigation  (fatooc^  (^  iofinita 
meeeaaien  of  trials,  Mod  applibation»>ter-tiew  (dals-and 
appeals  at  overy  taioi  is  'the-  scaidai.'Of -British  bw, 
Jiistioe  eivev  ta  the-  abetnot  is  Dot''adTtLn«>eA  by  the 
inordinate  mnltiplioation  of  inqaisiea.  Whatever  the 
reenlt  of  the  present  etage  p(  %fae-peiidibg  action, 
nltimato  oertainty- wiU  not  have  been  attained  by  it 
more  than  had  the  matter  been  peremptorily  wound  np 
by  the  verdiet  before  Obief  Baron  Figott.  II,  however, 
a  qrstem  authoriidog  and  almost  inviting  ten  several 
contentions  before  Conrts  of  Law  oould  ever  be  admitted 
to  be  in  accordance  with  the  prinuiples  of  common 
■ense,  the  daim  of  the  Dnke  of  Devonshire  to  a- several 
fishery  in  these  seven  miles  of  the  Black  water  might  be 
allowed  to  constitute  an  exception.  The  mere  history 
of  the  case  ranges  through  six  centuries  and  »  half. 
The  Duke's  first  muniment  of  title  is  dated  July,  1215 ; 
•od  that  itself  is  only  of  importaooe  as  presupposing  a 


higher  antiquity.  Magna  Oharta  was  signed  a  month 
before.  Since  the  Qreat  Charter  the  Crown  can  make 
no  binding  grant  of  an  exolnsive  fishery  in  a  navigable 
river  like  the  Blackwater.  But  the  Courts  have  held 
that  Royal  grants  of  snbseqnent  date,  if  aooompanied  by 
possession,  and  withont  evidence  of  resistance,  may  be 
adduced  in. proof  that  an  exclusive  fishery  bad  been 
created  previously,  and  was  by  the  grants  only  con- 
firmed. It  is  the  opinion  of  Mr.  Justice  Lawson,  and 
of  other  Irish  Judges  who  have  supported  his  direc- 
tion to  the  jury  of  1878,  that  the  presumption  of  * 
very  early  appropriation  by  the  sovereign  power  of  a 
thing  of  such  recognized  value  as  the  salmon  fishenr 
Of  the  Blackwater  is  etrong  and  manifest.  Although 
the  fishery  is  not  psrtioalarly  mentioned  in  these 
origin&l  grants  to  the  Duke's  predecessMB  in  title, 
thi»y  "iafer  that  it  was  meant  to  pass,  and  did  pass.  In 
the  gmntsiBinfa  more  was  oomprised  than  the  fishery 
now  in  dispnte.  Tlie  whole  region  formed  part  of  the 
vatt  domain  of  the  Earls  M  Desmond.  On  their  over- 
threw in  -ttm  reign  of  Elisabeth,  Sir  Walter  Raleigh 
obtained  aebaie  of  their  spoila.  To  him,  among  other 
poaseasioas)  fell,  partly  by  grant  from  the  Crown  and 
partly  by  private  arrangement  with  the  Bishop  of 
Lismora  vaA  Waterford,-  the  bed  of  a  reaoh  of  the 
Blacicwater- opposite  this  manor  of  Btrauoally.  Sir 
Bhihard  Boyle,  in  part  by  pnrohase  from  Raleigh,  and 
lo'pwtfcy  graatfrom  James  L  on  Raiaigh'a  attaiader, 
acquired  Raleigh's  rights  in  the  manor  and  in  the 
waters  whiob  washed  it.  From  the  family  of  Boyle  by 
a  marriage  with  its  heiress  the  Cavendishes  have 
iaheriled  thetn.  A  remnant  tA  the  Desmond  estatea 
remained  to  a<  yoaoger  branch  of  that  honse,  now 
repreaentedby  Mr,  YilHer».3tnart  of  Dromana.  In  1688 
this  ftunily  aad  the  Boyles- diluted  with  each  other 
-their  -  respective  rights- to  the  fishery.  The  Boyles 
elalmed',  under  their  Royal  grant,  a  monopoly  of  the 
tatire  fishery.  The  Yilliers  family  asserted  that  it  was 
entitled  to  the  flahery  alongthe  Dromana  bank  and  to 
the  middle  of  the  stream.  The  Yilliers  of  the  period 
was  extremly  indignant  at  finding  rights  attacked  which 
had  existed,  his  answer  in  Ohaooeiy  alleged,  "  long 
before  the  complainant  or  any  of  his  ancestors  had  any 
estarte  in  Irel«nd."  -His  eonteotioo  prevailed ;  and  the 
Boylea  were  forbidden  to  iotortere  with  the  fishery  on 
the  Dromana  eicto. '  The  oiraametanoeB  of  that  defeat 
are  new  relied  npoai  by  the<lncal  representative  of  the 
Boyles 'M  positive  evidence  of  thft  appropriation  by 
prrvate  persons  asagaiuHt'ihepablio  of  exolnsive  fishery 
eights  in^.tha'  waiters  over  attaiost  Straooally,  and  as 
pr««nmpti«e  evidence  of  the  rights  claimed  by  the  Duke 
ef  Dsvoashareonhieskdak'  K  the  salmon  fishery  wore 
hMfnlty 'appropriiriisdr  aa  the  Decree  in  Cbauceiy  of 
IMMmplieet-ia'Cne  half  lof  the  Straucally  reach  of  the 
Blaofctwatat,'ft  isugued  "for  the  Dnke  that  it  is  iuoon* 
oeitfatd^'  it  should  nat  harts  been  appropriated  in  the 
bther  half.  If'  it  ware  appropriated,  the  benefit  of  (he 
ap^ropriattow,  he-  ma^  assume,  belongs  to  him.  His 
oppaaents4e«7ildia[t  he  has  established  the  initial  fact 
ei'B&opeMtcM  Boyal.gmat  of  an  exclusive  fishery,  or 
of  any  graat-st  all  of  such  a  privilege,  whether  operative 
or-ineperBtive.'  -  They  .oeooede  that  the  land  on  the 
bstiksr<  was -granted  and  the  bed  of  the  river  itself. 
They  do  not  ooneede  that  the  fishery  either  oould  be  or 
was -granted.  In  respect  of  the  proceedings  of  168S 
the  Lord  Chief  J-nstioe  of  Ireland  concurs  with  their 
-tfSew  that  a  litigatioa  between  two  private  owners  is 
incapable  of  barring  the  right  of  the  public,  whioh  was 
no  party  to  the  proceedinf^  They  urge,  moreover,  that 
a  rejeotion  by  a  Court  of  the  claim  of  the  Boyles  to  a 
fishery  on  the  Dromana  shore  cannot  be  deemed  equiva* 
lent  to  as  affirmation  by  the  Conrt  of  the  title  of 
the  Boyles  to  a  fishery  on  the  Strancally  shore.  If 
tiie  DiUce  or  his  predecessors  ever  had  a  title,  the 
appellants  assert  that  they  have  lost  it  now,  since 
the  manor  of  Strancally  has  passed  away  from  them  by 
sale  through  the  Encumbered  Estates  Court.  In  trnth, 
however,  the  Duke  and  his  ancestors,  and  tbey  from 
whom  this  title  is  traced,  never,  according  to  the 
appellants,  set  np  £heir  present  pretension  until  a  few 
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years  ago,  when  the  salmon  fishery  became  valaable. 
At  the  ntmost  they  took  prooeedingB  against  the  eon- 
stnictioD  of  weira  whioh  were  an  interference  with  the 
bed  of  the  river,  their  nndonbted  property.  Althongh 
they  were  aware,  as  was  the  whole  ooantry,  that  forty 
or  sixty  cotmen  plied  their  nets  and  caaght  and  sold 
salmon  freely,  they  never  stirred  to  prevent  them.  They 
did  not  stop  them  beoanse  they  knew  they  oonld  not. 
To  these  arguments  the  Dake  is  able  to  make  a  reply, 
in  whioh,  as  his  adversaries  may  boast  the  assent  of  the 
Irish  Chief  Jnstioe  of  the  Queen's  Bench  Division,  be 
has  the  conutenanoe  of  the  Irish  Exchequer  Division 
and  a  majority  of  the  Irish  Conrt  of  Appeal.  As  againBt 
the  pnblio  he  is  able  to  argue,  and  some  eminent  Judges 
support  him,  that  in  oases  involving  a  general  right  a 
judgment,  as  was  the  judgment  of  IBM,  upon  the  matter 
directly  in  issue  between  other  parties  is  evidence  of  the 
state  of  facts  and  usage  at  that  time.  Further,  the  Irish 
Court  of  Chancery,  he  contends,  took  for  granted,  in 
curtailing  the  excess  of  the  claim  of  the  owner  of  Stran- 
cally  agamst  the  ovroer  of  Dromana,  that  the  former 
was  entitled  so  far  as  the  latter  was  not.  On  the  point 
of  adverse  possession  and  exercise  of  the  monopoly,  he 
argues  that  the  appropriation  by  hts  predecessors  of 
weirs  and  their  roeistanoe  to  the  attempts  of  others  t6 
oonstmot  fresh  weirs  amounted  to  the  maintenance  of 
a  flsfaiog  monopoly,  and  to  the  prohibition  ot  any  public 
liberty  of  fishing.  80  long  as  the  attacks  tipon  the  right 
'were  confined  to  the  iodoBtry  cf  poor  cotmen  a  graat 
proprietor  may. well  have  scrupled  to  interpose.  Fishing 
by  drift-nets,  though  the  claim  shelters  itself  under  the 
supposed  prescription  of  cot  fishing,  ia  a  practice  essen- 
tially different.  These  drift-nets  are  described  in  the 
judgment  of  the  Irish  Master  of  thrr  Bolls  as  of  enormous 
dimensions,  spanning  tbe  whole  extent  of  the  river,  and 
each  longer  than  the  nets  of  forty  pain  ot  oots.  Enjoy- 
ment of  a  paramount  right  to  a  salmon  fishery  in  the 
Blackwater  might  oo-exint  with  cot  fishery ;  obviously 
drift-net  fishing  is  tnoompatible  with  any  advantage 
from  it. 

When  the  evidence  in  a  snit  oommenoes  with  King 
jTohn,  and  after  being  summed  up  in  one  volame  of 
.863  pages,  requires  to  be  supplemented  by  additional 
documents  which  oover  300  more,  it  is  scarcely  to  be 
anticipated  that  the  decision,  whatever  it  may  be^  wiH 
carry  conviction  to  all  minds.  Disputes  swell  to  this 
huge  mass,  and  demand  this  eaormous  aDonmnlatlon 
of  evidence  and  disoassion,  beoanse  in  tbeit  own  nature 
they  admit  of  little  ot  no  certainty.  Bight  and  praotioe 
were  not  neoessarily  in  tinison  in  the  ages  which  thb 
history  of  this  snit  covers.  Kobles  and  conttiers  often 
soaght  grants  from  kings  which  they  oared  to  assert  ia 
action  principally  agniost  the  grantors.  On  the  other 
hand,  tenants  and  subordinates  not  rarely  abstained 
Irom  reHisting  claims  of  their  superiors  which  were 
simple  nsurpations.  Mefther  is  the  absence  of  erideoee 
that  alleged  rights  under  Boyal  graata  were  habitually 
put  in  operation  to  inhibit  the  oocnpation  of  fldiermen 
oonclnsive  against  tbe  reality  of  the  rights,  nor  is  the 
willingness  of  fishermen  to  ply  their  inlpstry  with  tbe 
consent  of  the  Bowerfbl  lord  of  the  locality  rather  than 
against  it  absolute  testimony  'that  they  pursued  thehr 
vocation  only  by  sufferance.  Judges  in  toqitiries  like 
this  cannot  do  more  than  balance  probabillijes.  As  t&i 
the  pnblio,  although  the  appellants  assnme  to  represent 
it,  fortunately  it  can  regard  vntb  philosophic  indiffereooe 
the  issue,  whatever  it  may  be.  X>uoaI  claimants  of 
fishery  monopolies  cannot,  it  is  trne,  expect  popular 
sympathy  with  their  attempts  to  enforce  them;  but  from 
tbe  point  of  view  of  national  concern  in  the  mnltipliea- 
tion  of  salmon  and  in  the  prudent  management  of 
salmon  streams,  it  may  be  qnegtioned  whether  the 
venerable  lord  of  Lismore  Castle  be  not  at  least  as 
genniue  a  champion  of  pnblio  interests  as  the  worthy 
fish-dealer  of  Tonghal  and  fisherman  of  Dromore.— 
Timet. 


Nzw  Staiutzs. — During  the  present  Session  only  13 
Acts  of  Parliament  have  been  passed,  seven  pnblio  and 
six  local.  • 


THE  LATE  MB.  3.  N.  DABB7. 

The  late  Mr.  John  Nelson  Darby,  formerly  a  barrister- 
at-law,  of  Dnblin,  who  died  at  Bonmemonth,  on  th« 
SOth  sit.,  in  the  eightieth  year  of  his  age,  was  the 
yonagast  son  of  the  late  Mr.  John  Darby,  of  MazUey, 
Sussex,  and  ol  Ijeap  Castle,  King's  Gonnty,  and  a 
n^ihaw  of  the  late  Adminl  Sir  Heniy  Darby,  who 
commanded  the  StUtrophm  in  the  battle  of  the  Nile. 
Mr.  Darby  was  bom  in  liondon '  in  1800,  and  was 
adaoated  at  Westminster  Sohod,  whenee  he  proceeded 
to  Trinity  College,  Dublin,  where  he  graduated  in  1819 
as  gold  medallist.  He  was  called  to  the  Iridi  bar  abont 
ths  year  1886,  Imt  sabseqoently  took  holy  orden. 
Afterwards  deploring  the  divisions  of  Christendom,  Iw 
JMned  a  xnovsoMnt  for  zeUgious  fellawship  upon  a 
broader  basis  thaa  orthodax  oommaniDaa  ordinarily 
present.  Dublin  was  at  firrt  th*  oedtreot  tfa*  "  Breth- 
ren;" but  their  views  >  qaiokly  foand  expression  ia 
England,  notably  at  Plymouth,  heaoe  their  osual 
deriguatioii.— £swJVin«. 


liabujiy  of  attobnets. 

The  Sn]n«m«  Ooart  of  lAdiaaa  kas  reoeatly  rendered 
SB  interesting  opinion  npoo  the  liability  of  an  attorney : 
BiUegrtM  v.  Bmder,  I  Am.  Law  Mag.  7.  The  faets  ot 
the  case  were  these :  A.  obtained  a  judgment  against  B. 
After  the  entry  ot  the  judgment,  the  defendant  gave  to 
D.,  his  attorney  in  (he  esse,  the  money  to  pay  this 
judgment.  D.  gave  It  to  the  Clerk  of  the  Gourti  who 
satisfied  the  Jo^ment  of  reeord,  but  did  not  deliver  tbe 
money  to  the  plaintiff  A.  After  the  death  of  tbe  Clerk 
and  of  D.,  B.  brought  suit  against  D.'s  administrator  for 
the  money  delivered  by  him  to  D.  The  Court  held  that 
the  general  power  of  an  attorney  for  a  defendant  ooasos 
npon  tbe  entry  of  a  judgaieoti  finally  termiuating 
litigation ;  that  "  it  is  no  part  of  the  duty  of  a  defend* 
ant's  attorney,  in  the  capacity  of  an  attorney,  to  ^av  a 
judgment  entered  against  his  client,  although  furnished 
with  the  money  for  that  purpose.  It  may  be  in  snob  a 
case,  his  duty  as  an  agent  to  pay  the  money  to  the 
creditor;  bnt  ordinarily,  attorneys  are  not  bound  to 
hunt  up  and  pay  judgment  creditors ;"  and  that  "  wbea 
the  duty  ends  the  liability  ceases,"  The  Conrt  was  not 
lenient,  however,  ii}  presoribiog  aa  attortaey's  duties. 
It  said:— 

"A  lawyer  is  liable  for  a  negligent  omission  to 
perform  a  plain  duty.  Upon  this  ground  rests  the 
deoision'  in  State  v.  Bmriton,  79  Ind.  17.'  In  that  oase 
the  daty  was  a  plain  one— there  was  no '  donbtfol 
gnestions  of  law  for  deoision,  nor  any  conflioting  mode 
of  prooedare  to  embarrass  or  to  mislead.  A  lawyer  is 
not  liable  fbr  every  mistake.  He'  is  not  liable  for  a 
mistake  oonrmitted  in  matters  where  tbe  law  is  doubt- 
ful and  uncertain.  •  Qod  forbid,'  said  C.  J.  Abbott, '  that 
it  sboold  be  itnagided  that  an  attorney  or  a  obhnssl,  oc 
even  a  Jiidge,  is  bound  to  know  all  the  law.  Nor  is  the 
lawyer  bound  to  bring  to  the  practice  of  his  profession 
the  highest  skill  and  learafng.  He  islMund  to  possess 
and  exercito  competent  skill ;  and  if  he  undertakes  the 
maah^mend'of  a  law  affair,  and  neither  possesses  not 
exercises  rei^onable  kudwledge  and  skill,  h^  is  liable 
f^  all  loss  which  his  lack  of  capacity  or  negligence  may 
bring  upon  his  client.'  ■  What  an  attorney  does  profess 
and  undertake,  and  all  that  he  professes  and  undertakes 
is,  first,  that  he  possesses  the  knowledge  and  skill 
common  to  the  niembers  of  his  profession ;  and,  second, 
that  he  will  exercise  in  his  client's  business  an  ordinary 
degree  of  attention,  prndence,  and  skill  : '  BhsarmaD  A 
Bed.  Neg.,  sec.  219;  RiUg  v.  CoBaiutugk,  29  lod.  435; 
CaraU  v.  Mctiuen,  128  Mass.  674.  The  man  who  pro- 
fosses  to  act  as  a  lawyer  must  be  acquainted  with 
tbe  settled  rules  of  law,  and  the  practice  of  the  Courts 
prevailing  in  the  locality  wherein  he  practices.  ■  For 
this  purpose,'  to  borrow  tbe  language  of  a  late  writer, 
"there  most  be  a  familiarity  with  the  adjudicated  local 
law  as  well  as  the  statute  bearing  on  tbe  particular 
point,  and  tber«  must  be  a  knowledge  of  the  legal 
machinery  necessary  for  the  application  of  this  law. 
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To  trndertaka  the  management  of  a  case  without  soch 
knowledge  is  nagligenoe,  which  makes  the  lawyer  liable 
for  any  logs  which  bis  elient  may  inoat : '  Wharh.  Keg., 
sec  749.  Another  aatbor  thna  states  the  rule :  *  The 
law  requires  an  attorney  to  be  aoqaainted  with  the 
praotice  of  bis  Conrt,  with  ordinary  rates  of  pleading 
and  evidence,  the  ezistenee  of  statotes,  and  the  rnles  of 
Conrt,  and  in  eases  free  from  doabt,  with  their  oonatrno- 
tion  also : '  Weeks  on  Attorneys,  474,  see.  285. 

"  It  is  the  daty.tif  »  lawyer  to  know  whether  pnblio 
matters,  ^ach  as  the  duties  of  the  ofiBoers  conneoted 
with  the  Court  in  whiofa  he  praotioas,  are  regulated  by 
statute.  A  lawyer  who  does  not  know  whether  the 
duties  of  the  derk  of  the  Court  in  which  bis  professional 
duties  are  perlbnaed  we  or  are  not  defined  by  statnte, 
cannot  be  deemed  to  possess  oompetent  skill.  It  is  a 
lawyer's  duty  to  know  the  elementary  xnlesof  law  upon 
familiar  matteta  of  praoUoe,  as  well  as  the  settled  rules 
governing  paatters  which  spriug  out  of  the  ordinary 
transaotiDtus  of  every-day  life,  and  which  ore  of  frequent 
application.  A  rudimental  knowledge  of  the  law  would 
have  aoqaainted  the  appellant's  intestate  with  the 
elementary  rule  that  payment  must  be  made  to  the 
creditor  or  to  some  one  duly 'authorised  to  act  for 
him.  A  rale  so  long  settled  and. so  familiar  ought  to 
be  known  ^  all  wtio  assume  the  character  of  lawyers. 
A  knowledge  of  the  statpte  would  have  shown  the 
intestate  that  there  was  in  them  no  provision  chaogiog 
the  familiax  and  long  estabysbed  rule.  It  must  be 
held  that  if  the  intestate  was  appellant's  attorney  when 
he  paid  tlie  money  to  Bdaall,  and  paid  it  as  his  attorpey, 
a  right  of  action  aocroed  to  the  appellee,  because 
competent  skill  wM.Mthev  not  posseesed  or  was  not 
eseicised."— Po^iffe  Ooatt  l,a»  Jmriwk 


FRACTIONS  OF  A  DAY. 

The  wisdom  of  our  ancestors  has  transmitted  to  us 
a  good  many  maxims  in  the  law  which  we  are  often 
ashamed  to  accept,  and  has  too  often  involved  us  in  no 
end  of  difficulties  in  order  to  reconcile  these  with 
oommon  sense.  Yet  the  courts  deal  tenderly  with  all 
the  obsolete  doctrines  which  j?aas  through  their  bauds, 
because  one  of  the  theories  ib,  that  the  courts  oan  or 
once  could  do  no  wrong,  and  hence  all  their  practices 
were  accepted  as  the  perfection  of  reason.  Wbatevec 
»  judge  onoe  decided  was  taken  at  once  for  somethiug 
very  near  infalliEility.  and  the  successors  of  that  judge 
were  grieved  in  spirit  te  questaoo  its  anthoril^.  One 
of  the  troubles  attending  this  inheritance  of  legal 
wisdom  is  the  maxim  that  onr^iiag'done  on  a  certain 
day  is'  taken  to  be  done  at  tue  first  moQ)eiM>  pf  ^balt 
day.  _  Fiobably  our  ancestors  were  a  liljtw  .j;u>  aboot 
tor  time-pieces,  and  hecce  the  short  and  easy  way  in 
which  they  dealt  ^ith  miunte  points  of  tUne,  jet  which 
Bow-a-dsjrs  we  often  saetn  to  t|iink  so  important. 
Some  phases,  of  this  maxim  have  of  late  perplexed 
justices  not  a  little,  and  tlie  points  dealt  with  by  the 
courts  aito  w^U  worth  bekringm  m>nd,  for  there  can  be 
little  doubt  that  as  w$  live  in  an  age  whei^  time  and 
punctuality  are  of  the  essence  ot.  all  kinds  of  business, 
w«  will  depart  ipore  and. more  from  the  old-world 
theory  of  dating  acts  .done-  frpm  the  l^our  of.  midnight 
prsoeding  them.     .         ,    .. 

Some  years  ago  a  novel  difficulty  of  this  de^ription 
•rose  out  ot  the  not  uncommon  oocorrenoa  of  dog 
Uoenses  being  taken  out  a  little  too  late,  and  people 
being  detected  in  an  apparent .  illegality,  though 
probably  they  bad  no  serious  iatectiop  of  defraoding 
the  revenne.  As  we  all  know  a  decree  has  gone  forth 
that  those  who  keep  dogs  shall  pay  for  the  luxury  by 
giving  to  the  revenue  a  yearly  coutribution.  The 
iievenue  Act,  SO  Vict.,  o.  6,  s.  5,  enacted  that  a  license 
to  keep  a  dog  shall  commeoce  on  the  day  on  which 
the  same  shall  be  graottid,  and  if  a  person  shall  keep  a 
dog  without  haviug  in  force  a  license  authorisiog  him 
to  do  BO  be  shall  incur  a  penalty  of  £6-  Accordingly, 
the  form  of  license  bore  a  date  of  the  day  of  its  issue, 
though  it  did  not  occur  to  the  officials  to  insert  the 


hour  ot  the  day  on  which  such  document  may  have 
been  Issued. 

In  the  case  of  CampbeU,  appellant,  v.  Strangeaayt, 
rt$pondent,  3  C.  F.  D.  105,  it  appeared  that  one  day  at 
13  iQ  p.m.  it|  was  discovered  by  the  Inland  Bevenoe 
officials  that  the  respondent  Strangeways  had  a  dog 
for  which  no  license  was  in  force.  But  at  1 10  p.m.  of 
the  same  day  the  reBpoodent  took  out  a  license  in  the 
usual  form  bearing  date  of  that  day.  The  officer  took 
out  a  summons  against  the  respondent  for  keeping  the 
dog  without  a  license,  the  time,  of  course,  being  only 
about  half  an  hour,  and  the  magistrate  was  asked  to 
impose  a  penalty  for  that  bad  half  hour.  The  magistrate 
was  of  opinion  that  the  license  produced  was  an  answer 
to  the  informatioD,  and  dismissed  the  charge,  whereon 
the  official  demanded  a  case  for  the  opinion  of  the 
court.  In  the  hearing  of  the  case  some  of  the  learning 
ot  the  subject  was  referred  to.  A  case  before  Lord 
Mansfield  was  cited  where  two  actions  of  debt  had 
been  brought  sgainst  a  person  for  the  same  act,  and 
the  question  arose  whether  the  second  could  be  gone 
on  with.  And  the  judge  said  he  did  not  see  why  they 
should  not  inqnire  into  the  hour  of  the  day  so  as  to 
discover  which  was  first  and  which  was  second.  In 
another  oase  an  execution  issued  against  a  man  on 
the  day  he  died,  and  the  question  raised  was  whether 
he  was  alive  or  dead  when  tbe  execution  issued.  There 
also  the  court  held  that  the  hour  of  tbe  day  might  be 
inquired  into.  And  again,  the  same  thing  was  said 
when  a  fieri  faoiai  issued  against  a  man,  and  he  was 
also  made  bankrupt  on  the  same  day.  The  magistrate 
bad  thought  that  these  being  questions  in  civil  actions 
the  rule  that  the  act  done  felated  back  to  the  first 
hour  of  the  day  might  well  be  departed  from,  but  not 
so  in  a  criminal  offence  such  as  this  proceeding  was  for 
a  penalty  for  want  of  a  dog  license.  But  the  Common 
Pleas  Division  reversed  the  judgment  of  the  magistrate, 
and  held  that  as  the  dog  license  had  not  been  taken 
out  till  after  tbe  offence  had  been  committed,  the 
maxim  did  not  apply,  and  that  ioquiry  might  properly 
be  made  as  to  the  precise  hour  of  the  day.  As  Liodley, 
X,  expressed  it :  The  provision  of  the  Act  that  tbe 
license  shall  commence  on  the  day  it  bears  must  mean 
that  it  did  not  commence  at  any  previous  day.  It  is 
going  too  far  to  say  that  a  license  taken  out  in  any  hour 
of  the  day  covers  the  whole  day.  The  two  sections  of 
tbe  Act  may  be  recouciled  by  reading  "  on  the  day  "  to 
mean  "at  and  from  the  time  when  the  license  was 
obtained,"  So  thjc  court  held  that  as  the  dog  was  kept 
without  a  license  for  halt  an  hour  before  the  lioeosa 
was  taken  out,  the  penally  had  been  iooarred,  and  was 
uot  wiped  cut  by  the  ,sabs.eqaent  taking  out  of  tbe 
license, 

'  Tl)e.  i^ext  j^pestibn  .th^t  arose  was  one  of  no  small 
interest  ao4  nicety,  and  seemed  to  be  decided  differently 
thoqgb  a  different  reason  no  dcobt  existed.  In  Tomlin- 
fon  v.  Bullock,  i  Q,  B.  D.  230,  an  Act  of  Parliament 
altering  the  law  of  bastardy  had  been  passed  on  the 
lOAioI  August,  1872,  and  it  declared  that  the  new  law 
s\iould.app^  to  any  hastard  child  born  after  the  passing 
of  the  Act,  .  It  so  happened  that  a  bastard  child  was 
born  on  the  same  lOth  of  August,  1872.  And  it  is  need- 
)[es8  to  say  that  though  the  Act  recognised  the  old  law 
as  still  applicable  to  children  born  before  10th  August, 
1872,  it.said  not  a  word  about  the  children  that  might 
he  born  o»  the  lOtb  August.  The  justices  heard  an 
(ippUcation  of  the  mother  of  the  bastard  child,  and 
came  to  tbe  obnolnsion  that  as  the  child  was  born  on 
the  loth  August,  it  could  not  be  treated  as  born  after 
the  10th,  and  so  was  uot  within  the  new  law  introduced 
ou  that  day.  Tbe  old  cases  were  again  cited  on  this 
qaestiun,  but, tbe  court  to  which  a  case  had  been  sent 
for  opinion  reversed  the  decision  ot  the  justices,  and 
held  that  tbe  Act  of  Parliament  oame  into  operation 
at  the  midnight  preceding  tbe  10th  Augubt,  and  there- 
fore that  everything  that  happened  durioK  tbut  day, 
including  the  birth  of  the  child,  happened  after  tbe 
passing  of  the  Act. 

The  reason  ot  this  last  decision  was  somewhat 
recondite.  The  court  said  that  at  oommon  law  it  was 
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the  aaoient  maxim  that  all  the  statutes  passed  daring 
one  session  of  Parliament  were  deemed  to  have  been 
made  on  the  first  day  o(  the  sessioD.  This  mKrim,  as 
may  be  snpposed,  was  ptodaotive  in  manyitistaneea  ot 
the  most  Berions  eonseqnenoes.  And  aooordingty  an 
Ae(  ot  Parliamant  of  88  Qeo.  S^waS  paaaed  whtoh 
reqoired  the  elerk  ot  the  Partiatneok  teiadUrse  oa  every 
Aot  the  day,  month,  and  yeat  When  the  same  reoaived 
the  Royal  aeseot,  and  enacted  that  such  indorsement 
should  be  the  date  of  its  ootsmancemeDt  wipiere  no 
other  commeDoement  w^s  pi'dvided;  The  ont^  pointot 
time  wbich  tiSi  &.at  miAe  ^coMetiM  #a^''the  AHf  IM 
wbfob  thfa  Ba^al'  aaseirt  was  jgivent'  It  tUll^reftDgaitecr 
the  well-known  maxim  that  l^d  Mi^takis  no  ttotfo^  6f 
fr«6t{<m8  of  a  day,  and  iexcept  in  cabet'  whei«  theft)'  *re 
eonfltoting  rights  between  eabSeot  attd  sdhjebt  fol*  the 
determination  Of  wfatoh  it  irntlde^Mt'y  to  asoeriatti'the 
aotnat  [Priority,  snob'  was  ibi  iidiversal  rale;  An  Act  of 
Parliament  aoeordib'gly,' which  oomes  into  operation  Ot 
aglmn  day;  bebbniM  Iww-as'stfSlt  tt«hei3a9^6dzii«IMiciM^' 
and  e^tttfWedt 'Wbtdh'^tfbcnTt^"daritii;'ii{M  '«hy'Wa^; 
in  flbtttebs^Mtiott  Of 'lanr;-^a  IsV^t  '*rU8&  t«»olc'  ttlaoe 
ifWfrtKepMMngoftWJWt."  '•  "'  ■'■"<'■•■•  >  •  »•■  • 
SofMi  Was  the  mhsoning  of  'th«r  sotlrt  m  to  thA  ooni: 
menotnUMft'or  ab'  Atit  bf  Pbrliaudot,  Sand' It  will  b« 
observed  tbafp^Hof  it  i^  mefe  ksinmptton,  biMiely, 
that  bedftnse  a  varyifooIiAYoleoqoe  atiated'of  m»kini|f 
Acts  ot'Pdriitlheat  'd»te  babK  several' moqtha  at  a  time 
it  most  W  assUafed  that  #hett  siliew  Act  deolared  thitt 
thatnde  staothd'ttO'T6nf«r  B|idl)r,  tM  odcirt  will  never- 
ifbeiesa-ntftttt' tt  sbtnivun  bftUer  skuMrtbolisb  Yale, 
aanre^.ttiat  of  «ktlb^'«H^  A<!l,  #hi);h  iprobkUy  ^asiOd 
atabOflt^prU'.} fm&i  t1lli«-'T»«8Qditig  U«  t^al'r^aSsitfg 

hffotteum  it'oan.  fntls  itfoai^otMaBdnt'ng;  it  h  ttae, 
has'  a  eertatd  tit  df  eonfottait/  t6  iUe' estahliHh^ 
methddft.  'The  'Aei«' Abt  demolished  Chdoldmle  as  it 
existed  on  a  large  scale  of  iMbtdliVVtff  illta«ea  th6  old 
rale  a*  it  existed  on  ttte  smaller  setle  ot  one  day.  The 
rale  was  bad  as  regarded  weeks  and  months  bat  it 
is  sonnd  tor  at  least  one  day.  Wliel|her  the  logio  ot  the 
decision  was  right 'W' wrong  It 'if  at  present  to  be 
treated  aatliejaw^  and  Itenira  we  BMstnoitr  AOMSider  it 
aa  settled,:  that  wbeq.aa  Aoi  of  Pariiameot  paaaes  o»  * 
stated  day  it.  means "thtf  first i-mttasut  iol  that  Ida^ 
namely,  the' ntametit  atiaf '  the  .preaediag  midnighb 
When  a  rale  'indeed  Is  oose  BtUlad,  it  matters'  very> 
little  what  was  the  iseaieO  given  for  il  or  whether  that 
reason  beans  etriot  *ttcatiafk'<  Ji  Is  eooagfa  that  it  i* 
settled  aqd  can.  be  eiaxilitaodetHlonil  and^aUowed..-.  >. 

The  lat«  otuMufjCOiniw  v  Sr^laagk:  i.  V^aMgi  p.  878. 
iaa  very-oatarU  evqttelitO'dieoauaarilqiaiilLkttandiag 
the  old  maxim  artwitbstaodiag  the  ortioBe  ban  raoeat 
deoisions.  The  .poiM  Wf*  of, 'gnat  nioety..  Mfc  Brad* 
laugh  had  oo.a«erta*ii4»y««*  afid 'votadtitv-.tlie '.Sooae 
ot  Commons  . without  lu#iii|}ttal(en  tbestatatory  oathi 
and  theMby  inoarred  a  penalty^  Iherd  were  -persona 
watching  his  prooaadiag*  «ad  imi  <Um  iaa|>Ioak  for  the, 
oaose  of  action,  and  oae  gantlemaaiDifaned  Otarke  wae 
so  zealous  in  th*  eaaa««s«  ehtonpiod  oA'brthodtay,- 
that  he  drove  at  oaoe  to  bis  eotioitorsi  atfd  oa>iifa^«ery 
same  day  iasoed' »  wcit'of  ehmmons  in  oS'iaotBn  to 
reoo  ver  the  penalty.  The  difficulty  raised  waa  whether 
the  plaintiff  had  not  been  rather  prematnreid  whht  l>e 
did,  and  whether  h»  kad  nAt  acta  ally  issaed  tliewrit 
before  the  cause  of  aotioB '  acwoedt  ttet  is,  befbre;  the 
dafendaut  had  voted  io  the  Hade*  ol  Cami&aasw  Thb 
defence  .was  raised  by  democrer  thal>  the  «taiiemaat  ot 
olaim  disclosed  no  oante  ot  aotioo<  inaamnoh-av  it 
alleged  that  the  defendant  aa4>  aod  voted  in  the  JB^Misfr 
of  Commons  on  the  day  on  which  the  writ  was  issaed. 
This  point  was  argued,  and  the  Queen's  Bench  Division 
gave  judgment  for  the  plaintiff,  holding  that  the  eoart 
could  inquire  into  the  hour  of  the  day  in  which  the 
respective  acts  were  done,  namely,  the  voting  land  ibe 
issoiog  ot  the  writ.  The  defendant  ■ppealed  to  the 
Court  of  Appeal,  and  axaiu  the  learning  of  the  subjeot 
as  embodied  in  the  old  oaaea  was  diwassed  and  re> 
viewed. 

The  question  turned  in  the  judgment  of  the  ooart 
on  whether  the  issuing  of  the  writ  of  Btunmons  was  a 


judicial  act  or  the  aet  of  the  party.  The  court  assumed 
that  for  most  ot  the  purpoeee  ot  justice  the  hour  of  the 
day  might  be  inquired  into.  It  also  assumed  that  there 
was  a  general  rule  that  jodieial  acts  related  back  to 
the  beginning  of  the  day  on  wtaidi  sooh  aot  was  done. 
Theretat«(  if  tbtf  ooort  was  Batiaflied  that  the  writ  of 
summons  was  the  aot  ot  the  party  attd  not  a  judgment 
ot  t(  ooort  ttwii  thfr'traotiim  6f  sdaynicbtbtf  eoosldered, 
sad  if  SOI,  the  pUaatie  wiMid  «n<ioee&  -  AcMriHugly  the 
oonrtf  oame  withotet  mutdr  diffloslty  to  the 'eonolosion 
thit  <he  issattog^of  a  '^wrltof  sMminOas  wtn  ita  no  seose 
a  jwlieial  act.  AaylMdy  eotril  ^o  atVn^  mstnent  of 
any  4ity,  and,  tm  paying  « lee.  Issue  a  'vtvit  on  any  oanse 
or  alleged  oaUme  ot  siotiDh,  which  -  lie  thought  fit  to 
cMert,  or  aseuQie,  or  in'VMk.  -  If  so;  tfateisntely  eould  not 
badeMBedajudlalJd'anc.'  Vtn  d»<mioaald<nl>ti«rlginate 
it,  nor  could  it  refuse  the  iasaiDg  of  thaivritwhea  it  was 
asked  for.  -  Th4l  'oone^twobe,.  theiwlorw;  fallowed  that 
ttte-plalnttil  'was  SeexoeAite  Incve  Aorapetenftly  brought 
this  «ntion,  it  being  Msamec^far  tb*  surpode  of  the 
deoistoa  that  the  wift  %a»not  faftnedtiif  after  the  hoar 
Ot  dajni^heiitbaiiUegta  mat>4MM  Am^  ' 

Th4se:oMe»«hi>v^  thMivblto'thtf  iawsUU-deems  an 
Aot'Ot  ParUamtnt  pMsed  and  a  jiidgmenrof  a  ooart 
prdiao«iae«l  on  tb»  itstvioiiiMt'ofitbd  9Hy;'theM  is  in 
(Ahe^  eases  'no  objtntioa  twlookiujf  at- the 'fraction  of  a 
d*^.'<iT«t'poe«>bly  there  «tt»  sHil  b«  diffloulties  in 
applying  these  mtixinis  to  the^oaees  thativtU  arise  from 
Umeio  tlaer^/««<MO/(A«  PtoML-'      ' 


TBlEOONV^YANCrfTtj  Al(0  LAW  OF  PROPERTY 

,  AOT  J881, .  waaae  I';;  8tEt6ui:<D  9£  adoptbd, 

ACHO.  WHBBB  SXCiUniUBD.^-'ZiV.  / 

SttKiknnAHr  <dr'Xu<n>  dx'  MiBr«iio«;  ta^'  OatrDBSK 

TAXIMO  AS  fWUHisa  OOHJCOM   ID  Tifll..' 
{Ct)itimjied /rom  poft  316,  mtt.) 

>■   '  TrmteeOkuMt. 

The  filaoses  telatiog  to  the  ap^ointtttedt  ot  trustees 
aittd  their  tad^mnicy  wilt  be  id  tne  same  tortit  as  tboee 
ifisertrid  in  settlem'euta  of  personalty  (D*Vid;  lii.  1239, 
720).  '  They  have  alf«Bdy  been  d'i^oiissad  aoider  that 
hesj?6g  (p  tb»'/^rno  ntfet' of  rhe'llt^t  lllUoh,  p.  829, 
and'tlie  18th  march,  b.  816.    It  MU 'be  a4ed  that  our 

Siw  is'that  the  senlement  shoald  slj^pfement  the 
kVai^  bV'V^ttting  the  poWer  of  appOintlD^  new  trustees 
ittthtf traihte  tor  Kfe  during  th'tnr'litbtima ;' after  the 
death  of  bo'h  of  them  the  statutory  power  given  by 
^c."81'  ijvill  tuleSoe/,  Also '  the'  settlbment  should 
iB^mnify  the  tMititeet  fbr  'investing'  \ipoa  property 
hettf  iH\^  toss  tbtxa  a'mlirfteifible  title.  Wd  suggested 
tile  lUllO«tng  lorhi '. '"  And  iCis  helvby'sgreed  thdt  the 
eniid'  [hfasband]  wd  lime]  dilrtbg  tti«r  joint  fives,  and 
thesoTvlVbr  of  tfaaiitt'dttring  ht«br  hctrlite,  dhtftl  have 
pbwei-^  it^oiit'tteviH'frQsteeis'of  tha^'pn^sents,  and 
thef  tfodteei  ol:  tCdstiis  may  dispense  wfth  iiSvestigatioa 
or  prbduetioi^'ot'ths  'lesbot'ls  tM^  on'leadibg  money  on 
leu«jlfold  eectiiM^s,  «i^'  otherwise  ihUy  lend  on  any 
«b<raHey  whh'lM^'fihati'i:  tti&l^ket«k6li(  title,  and  shJl 
tf6the  re^p'6iisft)I«'fdr  knyioBa  theV6by  Dcdasioned." 
-  Ciitijpfkti'  ati  oohlihoti  fornt,  IDaVrd:  lii.  721 ;  form 
skptiMhientttt^'Iiord  OliitfwiM-tfa'it  Aet,  ffrtd:  720;  form 
BTip|)l0m»titing'iie«''ADt,'CoiJio.  Dttvid.  839;  Prideaux, 

llth«dSt;-2S?T- '    ■    '      '■••••     '•■     

'Thii 'tthkta^s'"i'eeief^  '6lM8ii"hi«iy  he' otAitted,  in 
reliance  on  sect.  36,  and  it  will  not  be  needful  to  insert 
aii'y  pbwif  to'oAmeotJind  or  ooihttttiiuiM  dSbts  or  claims 
(sect. '37).'  Possibly  It 'itlsy  lomeUmes  be  necessary  to 
exclude  the  wide  powers  of  sect.  87.  Bee  Law  Timet, 
March  18;  p.  346.  <^  '  '  ' 

e<nmmUforTitU.'-SteL7. 
Wa  t'jlalc  'it  iiest  that  the  -settlor  should  not  be 
expressed  to oonvey 'either  "as  settlor,"  or  as  "  benefl- 
oiat  owner,"  but  that  the  ordinary  oovenaut  tor  further 
assovance  should  be  inserted.  For  form  oompare 
David.  iH.  1097.  1029;  Oono.  David.  2nd  ed.  285; 
Prideanx,  10th  ed.  vol.  ii.  310.  It  is  slightly  different 
from  the  form  of  oovenant  used  when  the  land  i« 
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oonveyed  on  tmat  (or  B»le.  We  ar»  of  opinioo  that  the 
oovenant  (sect.  7,  E.)  implied  by  atatate  if  the  aattlor 
oonveya  '*  as  settlor,"  is  rather  too  limited,  as 
apparently  it  would  not  apply  to  oasei  where  the* 
settlor  himaell  inoambeis  pteyioasly  to  the  ooDveyanoe. 
As  to  this  see  onr  artiolei^  Law  Tmei,  SUroh  25,  p.  366; 
and  April  1,  p.  883.       - 

On  the  okher  band,  we  think,  Mtwithatandiag  the 
high  aathority  ot  Hr.  QavidiOB  and  «lben,  that  the 
insertion  of  the  words  '"at  benefloial  owner,"  and  the 
oonaeqnent  implieatioa  ot  the  oareaant*  in  sect.  1  {^, 
whioh  are  aobstaalialliy  the  aamaaa  vendor's  covedsjtts, 
mote  objeotiottable,  *s  placing  too  (great  *  boidan  on 
the  settlor.    BcejLowiVmsf,  AprUl.p.  SBSU         .     , 

If,  however,  bne^ty  it  a  great  object,  oevenanialo* 
title  ihoidd  beioniitiledi  «O0  tha<  «ardB  fat  BtMtoc" 
inserted  in  the  eoBM^naipat^ 

Ot  eenrM  th»  peeiibTe  d««b^  whetben  see*.'?  (£)) 
appliee  to  the  ea|is.oI  a  ^eoDtejlanM  cS  land  'npon  Mtib 
for  sale  for  tbf  pitrpoMa  otaatMemeot,  40!alid-iM>t-b6i 
raised  in  tha  CMe,befare  .aa.i  J'er4hiaia.<ileaidy<."« 
oonveyanoe  by  way.sl  sattlemeDta"  .  Lstthe  .form.  Of 
marcitfle  satttomwit.ciwB  aa  So:  4at  6<dMdale  IV.  to 
tbettatntetbe  w«idB"ast«UI<ir"  ate  naed,Mtd  oovenant* 
for  title  omitted  :'atidaltfaoDgh  that  fotiBi*  one  «i  a 
■ettlemant on  first  and  other  sans iq  tall, ^te,,  andnot 
exaotlf  of  tha  saate  deaoiipWon  aaihe  satUepaeol  nnder 
diaaasaion,  la  thiarespeet  the  principle  is  the  s«m«< 
Under  these  cironmstaooeii,  aKheaMb  we  prefer  the 
ordinary  ooveDaut  toi  f auhu  aaioranoe,  we  should  not 
hesitate,  where,  ^ceviy  is  a  VV^  objept,  to  oas  tlia 
words  "  as  aerabr ''  idsteftd. '  As  to  the  antlioritypf 'the 
forms  at  the  end  of  the  Aet',  see  sMt^'ST;  66.  We  niay 
mention  that  Mr/FridMi»(^ii>h)i('moct  reoerat  edKion, 
employs  the  phrase  "  as  aattlor  "  in  b>  settlement  ot  real 
estate,  and  omits  covenants  for  title. 

Before  leaving  this  snbjeot  it  will  be  well  to  notice 
that  there  is  another  diffareooe  between  the  oovenant  of 
aeot.  7  (E.)  and  the  ordinary  on*  for  farther  assaranoe 
(kM  «iip.).  In  the  ordinary  one  the  qoveuant  is  made 
with  the  trasteea,  and  the  beosfltof  tha  oovenant  will 
be  distribated  by  ^be  Statute  of  Uses  to  the  persona 
who  from  time  to  time  beoome  entitle  nnqer  the 
aettlement  (Third  Report  ot  JftefJ  Pnperty  Oomaa;a> 
aionert,  citea.  in  Davi^.  1 138 ;  Dart,  6th  ed(t.77S :  dng, 
V.  <k  P.  14th  edit.  £79  ;  Kotea  tp  Spenocr'i  en«a<,l^n»jth 
Ii.  C.  99.);;  janll  it  is  tq  ^be  e^eottbat  tbe.yejbtlQif.wiil 
fntther  aaaore.tb*  pr^pwty  totl^e  t^es  (|e(w;w  »  the 
■ettleinent, .  .  . 

The.  sUidtbi^  ope  f^  mitde  with,  ^e  "persons  to, 
whom  ;^he  coDveyagife,  fs  n^ad^," ,  ,sept.  t  \,\),  Wv 
anpp<iae,t^is  rt>ean»  the  irjoatfe^,  wjjq./ufe  Jtb?  ^'■'W**^)*; 
to  nsM^i  aod.apt.  tbe,.p9^8oq(),  v'l  wboq^thff  S^^foteol. 
Unas  .VRpta  f^e  i««f4  ef^^tf-  -tfb«^  ^l  tM.^f^ktB'*!  Pl 
U>ies,  aa  roe^M^qai^  fbo",*.  f^  %,«>9t.,7i  («i).  tU^^wafi* 
ot  the  ,9QjwnaqK  m\\,  h«,  dutrihat^  tu^  \bp  \if>fV)ft9 
entitled,  ,  %'  f»^  tljjiayi^a , ,sVfWH9r|5( .  ^n'd  pc^warji 
ooveaaots  ajir^  ,If  is.jj»  \\^i  j3aattor:of,  tj^  ^cfiv^'oaat 
th«t  they  fM«m  (p  iltQfmi  .^l^.ocdinMy  o^r^Hiant  i^  Wfi. 
theaeitlar  niiU.fi^fiiber.^fSwr^  tpe  sropartji  ^  tb«,)48e», 
declared  in  tbe.8ettl^niefitX'Whi)e  !tbe,ififtftato[y,oj^,i4 
that  the  settlor  wil)  jt^sura  p>e  prop^y  ".  to  the  pftspns 
to  whom  the  p9nveyanqa  .jw  su^«  (VuaiUiose  mMj^i^m;. 
title  under  tbam,  aiwiMt  as,  if  tOiexj^etsed,  ana  in  w» 
manner  in  whidi  the  oonveyanoa  is  ezprassa^.^.bp 
made,  aa  by  them  ot  anjiot  theogt  ahall  be.re^Qat^y 
ZMoired."  .       :   t     .  .^ 

We  have  seen  above  t^iat  "  thf  peraons  to  whom  the 
eonveyanoeismade"  are  thetipasteet.'  It  a«fa  hardly  be 
aaid  with  aocaraoy  that  the  person  iowhoae  favonr  asea 
are  declared  "derive  title  ander"  the  trnstees.  Hop 
oan  the  oonveyanoe  be  aaid  to  be  made  "  attbjaot "  to 
thenseai  The  word  "anb|eot"  wontd  Mther  refer  to 
any  mortgage  or  ohatgs  affeoting  the  propeMy  than  to 
the  OSes  to  which  it  is  oonv^ad,.  There  leaaiqs, 
however,  the  phrase  "  in  the  maaner  ia  wbieh  the 
oonveyanoe  is  ezpresaed  to  be  made,"  The  efisot  <A 
this  it,  that  any  oonveyanoe,  made  aoder  thia  imldied 
eomiant  for  fortber  aaanranoe,  mnat  be  mad«  to  the 
ttuitees,  but  it  most  ba  mad*  to  asae,  jut  as  the 


original  oonveyanoe  was.  The  dilferenoe  then  ia  that, 
nnder  the  ordinary  covenant,  the  "  further  aasorance  " 
will  be  made  to  the  uses,  bat  in  the  statutory  one  it 
will  be  made  to  the  trustees.  But  the  statutory 
oovenant'  to  make  the  farther  assnranoe  may  be 
eoforeed  by  the  petaons  in  whom  the  use  is  vested, 
aeot<  7  (6).  PraeticaUy,  than,  in  the  aettlement  before 
OB,  tha  diffeteaoe  iaot  little  oonaeqaenoe. 

Sunvnar}/. 

It  will  be  convenient  here  to  sommarise  the  results  ot 
oQc  ^vp  ptaviojw  attiolea  on  thw  deaoci^on  of  settle- 
m«Dt|,ooataiaed  in  the  lav  Tumjot  April  8,  page  401| 
i^dAipril  16,  p|gea<il9,  i30:'- 

Ipba  .limitati(tDt  to  the  children,  apd  the  aoemer 
claoae,-m4y  be  slightly  abbreviated  by  naaot  the  phraaa 
"tsuaoti^  tail"  lAtteadot  tha  old  liinit«ti9a  to- the 
ohitdrea  and  the  ueiis  ot  theii;  bodies ;  bat,  at  present, 
we  thould  not  advite  that  .the  vary  ahprt  mqde  of 
liisitioA  crOs*  remaindara  u%paL  and- proper  in  wills 
atu)ald>e  ajdopted.  in.-aeeda,    8ee  X(m»  Tititt,  p.  tSiX. 

We  think  i^at  partial  relianq^  mty  be  phu^  on  sect, 
ii  at  to  provision  for  maDa^Bmeot  ot  tbajas|d  ««d 
appUpation  ot  Its  inooma  dariog  the  mrnotity,  of  any  ot 
the  ohildreQ.  Power  otileaaiog  8boald.,be  ioaerted,  la 
simply  aettiemeut9.|t  will  only  be  neofs^ary  to. state 
that  the-,  tnstepa  shall  have  a  power  of  sala<  and 
exohatig^  and  to  declare  with  wbat  oone^pt  it 'ahall  be 
a^eroisable. .  Lotd  Craqworth'a.Aet,  and  the  Coavey- 
Mioiog  Afit,  1881,  wiU  supply  the  dftaUB.(^aw  Tiwtpt,  pp. 
4x9,  ^^  A  short,  trnstee  cOao^  wiU.be  Q^ces«agt,.aiWl 
title  p;;diDi^y.  c9vsQaAt  fof  ti^Eth^r  .asaiurap^  Kio.Bld 
Dsoal^  bq  inserted,,  See. above  in  tlie  praa^nt  oitiola^ 
Of  poqrs^  the  geoeEsI  w(itc|^  and  all  estate  olaose  may 
usoally  be  pioitted,  ia  r^ianoa  upon  iieota.  6,  63.  See 
Zaw  2%nei,^ai>.  7,  p.  l67.  Tbe,  above  |»iiisrfcs  apply  to 
aiettlemept*  ot  treeoolda  only. 

'  •  ■  •   '-1, : ■  I  ■:  f •  • 


I<AW  BEFOnaL 


'  In  (detjng  his  answer  to  Mr.  EVsrt'a  argnmeat  before 
the  Benate  Jndioiary  Oommittee  against  the  Civil  Code, 
Iff.:  Field 'said : — ■•  Finally,  I  have  devoted  a  quarter  of 
a'-Centtiry  to  tha  afnalioratlaa  ot  the  lawa  of  this 
Imperial 'state.  WhanI  eame  to  tbe  bar  I  fOund  that 
}nBtio»  waa  two-iald  in  it*  first  4!raat  divisions,  and 
aeven-Jeld  ia.ooe  at  these  di«Woli»'  I  saw  suitors 
turned  eat'Ofkooart  of-laW  into  aoosrt  ot  Equity,  and 
than  b^ek  attliiini  f item  equity  te  litwi  and  I  knew  a 
plaintiff  defeated  in  tha  bliifaest  eoiitt  of  the  State,  not 
baoaasa  ha  leaked  a.«|Dod  oaae,  'hot  beeaas*  bis  attorney 
hkd  tteotlgbt  hiaaoitia.ttae  tifU  tastead  ot  tbe  tUUntt. 
AlLtUs  wtsaheliavad  iby>  oteety>«iBe  bnadredtba  of  the 
must  oonaerwMiva  of  peofeaaieiM  l«  bstlia  ontoameot 
'^hawifdamvot'effe*,*  tbaiaapqassiOnsot  'those  eternal 
pdocipleaot'  jnatiaajtlMt  eaiated' beloze  legislators  ever 
sate!  'Iiiiieadlvad  jD'^my-  Mai,  aay  fataatMism,  it  you 
pleariB,'ttitbteLk  np^this  system.'  •SoaM  brave  friends 
joined,  ttei'  Wm  smote 'khe  idol,,  and  its  brokbn  limbs 
lie  asattared'  oa  MHifeenhs 'ot^tiie  'Hbdson  and  the 
Misaiatippt,  «ba  3UiaBMs  ahd  the  Gaogaa.  The  gentle* 
mAnJaaghedaHtbe'Cbd*.  -Then,  aa  now,  taoetions,  be 
prapoaed  b'taast  ie«ja«ial  and  admiriiM  company  o( 
laa  pntesaional  -kaatbni^  <  Jaek  Oada  and  Jack  Code,' 
Wall,  the  Jaek  Ceda  that  the  geotleman  derided  baa 
^wn-  to  be  a  man  and  a  gaotlraian ;  he  has  marched 
over  land  and  sea,  entered  the  old  jndioial  halls  of 
Eaglaad,  and  takes  his  seat  npoa  tha  woolsaok,  A  tew 
ytars  ago,  beioff  in  the  Sontbera  hemiapbere,  I  read 
under  the  Bonthern  eross,  in  the  statutes  ot  that  land, 
words  written  bare  ia  Albany  thirty  winters  before, 
and  I  telt«  padde  which  the  gentleman,  it  appears,  oan 
uaitbBr'teel  M«r  nnderataad.  And  when  last  year  I 
wMt  Into  Weatmlnster  Hall,  the  Hall  ot  William 
Botna,  the  scene  of  so  many  tragediea  and  so  many 
glarifls,  aad  looked  from  the  steps  at  the  npiier  eud 
down  npon  the  looma,  over  the  doors  ot  which  were 
written  Court  ot  Chanoery,  Court  ot  Quean's  Bench, 
Court  of  ComiQoo  FImm,  and  Court  ot  Exchequer,  I 


Digitized  by 


Google 


202 


THE  IRISH  LAW  TIMES,  [May  20,  1882. 


Mid  to  myBell, '  Old  thiogs  baTe  passed  away  and  all 
things  have  beoom*  now,'  aod  I  ooald  not  bat  think 
that  possibly  in  some  {alare  time  a  place  may  be  fonod 
in  the  ball  for  the  esontoheon  of  New  Yotk  with  her 

Sroad  motto  '  ExoeUior,'  to  remind  the  visitor  of  the 
aoghter  beyond  the  sea,  and  of  the  oontribation  made 
by  this  danghter  to  the  simplification  of  the  laws  of  the 
mother-land." — AUang  Law  Jotumal. 


THK  ASSISTANT  UNDKB-SECBETABT. 

We  are  happy  to  be  in  a  position  to  state  that  the 
allegation  of  the  Dailji  CkrwueU  to  the  effect  that  Dr. 
Kaye,Q.C.,  had  received  a  threatening  letter,  is  without 
foondatioD. 


ALLEGED  POLICE  PROTECTION  OF  THE 
IRISH  JUDGES, 

The  Press  Association  says  :— AU  the  judges  and 
offloialB  in  Dablia  are  bow  goacded  by  policemen  in 
plain  clothes.  P^teptiyM  are,p)sap^  f,t  the  law  and 
other  pnblio  court v>^^  **  ™e  private  rrisidenoes  of  the 
jadges. 

TEXT-BOOK  ADDENDA. 

[From  the  L<m  Journal.'}    . 

SO  £  St  Vict.,  C  142,  *.  10. 
There  is  no  appeal  withopt  leav:e  to  the  Coq^  of  Appeal 
in  a  High  Coart' action  remitted  td  the  Connty  CoUrt  under 
30  A  31  Vict,  c.  142,  8.  10,  such  action  becoming  a  County 
Court  ActioB  (Soide*  r.  Droit  Jf  Co.,  61  Law  /.  Rap  Q.  B. 
66)— O.  A. 

fry  on  Sptefjk  Performarux.{Jln,S  Xd{tio»],'S30. 
ForticnUrs  of  sale  contained  a  misstatemspt  of  the  length 
of  a  term  for  which  a  tenant  of  the  vendor  held  a  portion 
of  the  property  ;  another  portion  was  deacribedas  producing 
a  rental  which  at  the  time  the  particulars  were  issued  was 
not  produced,  but  which,  before  the  day  qf  sale,  owing  to 
repairs  done,  was  raised  to  the  stated  amount.  Held,  there 
was  no  such  misrepresentation  as  would  enable  a  purchaser 
to  resist  specific  performance  {Ch(fdard  r.  J(ffr*jit,5l  Iiaw 
J.  Rep.  Ctmoe- ST),  ,1 

JDanUU't  Chmtetnf  PrMiita  {otkEdUiim),  IMi. 
In  a  «!«•  df  prop»rfytiy«Mtion  uhdetf  in  order  ^'the 
Conrt,  it  is  the  duty  of  the  soSditon  hovingf  oosdottfof  the 
iialetn  pay  tb4  deposit  into  Codrt  for-the  Auctioneer  ;  and, 
therefore,  where  an  asetioneer-  sent-  the  deposit  to  ths^ 
solidtors,  an^it  was  mii«)i|»rapriBted  by  a'memKer  of  the 
firm,  the  idnodent^taemhers  were  held  lUble'for  the  defhlos- 
tion  (AtS!«7''V. 'Aree,  51  Law  J.  Rep.  Chana  64). 

Sobthn,  an  Banhraptci/  {4ih  'P'iition),  663. 
A  trastee  in  bankruptcy  canuot-sall  his  debtor's  e8(<^  to 
bis  partner,  nor  anyone  through  whom  he  may  derive 
benefit  (/»  rt  Moore,  expitie  Moore,  al  Law  J,  Rep.  Chaa^ 
78)-  .  ... 

/acMon  oa  WilU  {iABditioH),  iL,  HUG. 
Theobald  on  WUU  (Srd  £tUtim),  S81. 
A  bequest  of  an  annnlty  to  B.  8.  ohai'ged  on  two  speoiffihl 
real  estates,  with  usual  powers  of  distress  and  entry  in  ease 
of  arrears,  was  held  a  legal  llfnitstlonof  a  rent  charge,  so 
that  the  personal  estate  was  etonerated  ther^rroffl  {PMMn{f 
V.  BameU,  SI  Liw  J.  Rep.  Chanc.  74)— 0.  A. 

Morgan  on  Cott»,  117. 
In  an  a'Imioistration  of  real  and  permnal  estate,  oosts 
exelusively  occasioned  by  the  real  estate  must  be  borne  by 
the  same,  the  general  costx  being  burne  by  the  personal 
estate ;  and  the  judge  should  make  tlis  appointment. 
[SeoMe,  la  rt  MiddUlon  ;  Thompton  v.  Ifarru,.  60  Law  J. 
Rep.  Chanc.  525  (noted  L.  J.  1881,  p.  835).  overruled] 
{Patching  v.  BameU,  61  Law  J,  Rep.  Cbanc.  74)— C.  A. 


THE  ADMINI8TRA.TI0N   OF  JUSTICE   IN 
IRELAND. 

.  At  a  meeting  of  the  Jadges  on  Tharsday,  the  follow- 
ing resolntion  was  passed  ananimoasly : — "  That,  in  the 
opinion  of  the  Judges  of  the  Saperior  Coarts,  the  im- 
position npon  them  of  the  daty  proposed  by  the  Preven- 
tion of  Crime  (Ireland)  Bill  would  serioasly  impair  the 
Sablio  bonfldenoe  in  tne  administration  of  jastioe  in 
relaud."  All  the  Judges  attended  save  the  Lord 
Chancellor,  Chief  Jaatice  Iforris  (who  is  away),  Baron 
Dowse  (who  is  ill),  Mr.  Jastioe  Lawson  (who  is  away), 
and  the  Jodges  of  the  Bankruptcy  and  Admiralty 
Coarts. 

AFFOIITTiEEFES  AITS  F&OMOTIOKS. 

Nqta  Bebe.— Intermatian  Intended  for  publlcsUcn  under  the  above 
heading  should  nach  ns  not  later  than  Friday  morning  in  each 
ireek,  (s  paMleation  Is  othenrlsB  delayed. 

11>.  James  W.  M 'Laiighlin,  Barrister-at-Law,  of  the 
North. West  Citcuit,  has  been  appointed  a  Junior  down 
Proaeaator  for  the  Coaaty  of  Osvui. 

Mr.  John  Crockett,  Clare  House,  Castlederg,  has  been 
appointed  Clerk  of  Petty  Sessions  for  Castlederg  (Connty 
Tyrone)  Petty  Sessipi^  district. 


LAW  STUBEHTS'  J09KHAL. 

KING'S  INNS. 
Ho3)oB  Buftntinoif,  OcTOBm,  1888. 

Tlie  Benchers  of  the  King's  Inns  in  Ireland  have  ap- 
proved of  the  following  Rules  for  the  Honor  Examination 
of  Law  Stadents : — 

"An  honor  examination,  to  be  oondaoted  by  members 
of  the  Bench  and  the  Professors  at  the  King's  Inns,  shall 
be  held  in  October  in  each  year,  oommenoiag  in  October, 
1880.  The  honor  examination  shall  be  in  the  following 
subjects,  viz. :  — 1.  The  History  of  Law^  Constitntioaal  Lasr, 
and  Criminal  Law.  2.  Jurisprudence,  Civil  Law,  and 
International  Iiaw.  3, 13ie  Law  of  Real  Property.  4.  The 
Law  of  Personi^  Property.  The  rules  as  to  the  time,  plaoe, 
and  subjects  of  examinatioo,  shall  be  pablisbed  by  the 
Education  Committee  at  least  six  mouths  before  each  honor 
examination. 

"  Everr  gtudant  ivks  shall,  within  the  three  years  preced- 
ing the  examination,  have  kept  at  least  eight  of  the  Terms' 
Commons,  and  attended  the  two  continuoas  Courses  of 
Lectures  nsoeaaary  to  qualify  him  fac  admiasion  to  the  Irish 
Bar,  shall  be  qualified  to  compete  at  an  honor  examination 
on  entving  his  name  at  the  Under  Tie^arer's  OGSce,  seven 
clear  days,  at  the .  leasti  before  the  day  of  holding  such 
examination,  but  no  student  may  oempete  at  more  than 
one  honor  examinatioo. 

"Tlie  '.John  Brooke  Sgholatahip'  of  fifty  pounds  per 
annum,  to  continue  for  three  years,. shall  be  oonfaned  oa 
the  most  distinguished  slodent  at  each  honor  examination, 
and  an  exhibition  of  twenty-one  pounds  per  annum,  to 
continue  far  three  years,  shaK  be  eonCsmd  on  the  student 
obtaining  the  secoad  plaoe  €^-each  honor  examination. 
Eadi  student  obtaining  a  acholanhip  or  exhibition,  may, 
if  sarecosunended  by  the  Bdnoation  Oomaittae,  be  excnssd 
from  keeping  two  Terms'  Commons  in-  the  Dining  Uall  of 
the  Society,  and  iront  attending  two  Terms  of  Leotures, 
which  would  be  otherwise  required  for  hie  admission  to  the 
Bar,  A  prize  nF  twenty-ooe  pounds  Hhall  be  cooferred  on 
the  student  obtaining  the  third  plaoe  at  each  honor  exami< 
nation,  and  any  such  studt^nt  may  also,  if  so  recommanded 
by  the  Education  Committee,  be  excused  from  keeping  one 
Terms'  Commons  in  the  Dining  HhU  of  the  Society,  and 
from  attending  one  Term  of  Lectures,  which  would  be 
otherwise  required  for  his  admission  to  the  Bar. 

"  Each  scholarship  and  exhibition  shall  be  tenable  for 
the  three  years  next  following  the  holder's  call  to  the  Irish 
Btf,  pri>vided  soeh  call  shall  take  plaoe  not  later  than  in 
the  Hilary  ^iittinKS  after  bis  election,  otherwise  the  period' 
of  three  years  shall  be  computed  from  the  call  day  of  suclt 
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SittiagB,  bat  the  payment  sball  not  aeerno  until  the  date  of 
tite  holder'*  oaD  to  the  Bar,  and  ihaD  If  neeeaiary  be  appor- 
tioned. 

-  "Bach  •cholaraUp  and  exUbition  shall  oontinoe  «o  lon{; 
only  ag  the  holder  ihall  remun  a  practudng  member  of  the 
Iiidi  Bar,  and  ihall  retain  the  personal  benefit  of  saoh 
■oholarship  or  ezhibitioo.  The  Bencbere  reserve  to  them- 
lelTei  the  power  to  deprive  the  holder  of  any  acbolarship  or 
exhibition  for  what  shall  appear  to  the  Behob  to  be  suffi* 
dent  oaase. 

"The  Bench'ers  reserve  to  themselves  a  discretion  of  with- 
holdlDg  a  scholarship,  exhibition,  or  prize,  in  ease  the 
Edocation  Committee  report  that  they  do  not  consider  the 
answering  soffidently  RieiitorioDs.  The  Benchers  may  give 
certificates  of  hopor.to  stadpots  tsfHipgto  obtain  tte  ^rst, 
second,  'M'  KWSf^^hkei,  Wn6i^  tli«  C»JMita  CdmuiHtee 
report  that  the  answering  merits  such  distinction. 

"  A  list,  arranged  in  order  of  merit,  of  all  the  students 
obbdntng  scholarships,  exbibitiooa,  prizea,  or  oertificatea  at 
each  honor  examination,  stating  the  distinctions  conferred, 
shril  be  placdd  in  tlie  Halt 'of  tbe  Fodr  Coarts,- in  tbe  Law 
Library  of  the  I^nir  Conrts,  the  Lilaary  of  the  Satiety  in' 
Henrietta-street,  and  .is  the  Leotora  Boom  of  thtf  Kfaig** 
Inn*. 

"  At  any  call  to  the  Bar,  tboae  atudenis  who  have 
obtained  scholarships,  exhibitions,  or  prizes,  shall  take  nvnl^ 
in  seniority  over  all  other  students  who  shall  be  called  on 
the  same  da^,  and  those  wbo  have  obtained  scfaolarsbips, 
exhibitions,  ptfrMm,  s&all^&tb  Aiilfkt  sAibrity  among 
themselves,  according  to  the  lanli  and  date  of  the  distinc- 
tions ot>talned  by  them." 

Rule*  for  tht  Potior  ExamituUio*  of  SUtknUfar  "  2%e  John 
Sroote  Scholanhip,"  BxhibUioni,  Priza,  and  Oeri^ieata, 
An  bonor  examination  will  be  h«ld  immediately  before  the 
Hichaelmas  Sittings,  1882,  at  which  any  qualified  student 
of  the  King's  Inns,  who  is  deairons  of  becoming  a  candidate 
for  "Tbe  John  Brooke  Scholarabip,"  an  exhibition,  or  priz^ 
or  eertifloate  of  honor,  shall  be  entitied  to  present  himself. 
'  Baob  stndent  proposing  to  submit  himself  for  examina- 
tion is  reqidred  to  enter  his  name  at  the  Under  Treasurer's 
OfBce,  King's  Inns,  Henrietta-street,  on  or  before  Tuesday, 
the  17th  day  of  October,  1882. 

The  examination  will  be  held  on  Tuesday,'  the  21th,  and 
Wednesday,  the  25ih  days  of  October,  1882. 

It  will  take  place  in  the  Hall  ofthe  King's  Inns,  and  the 
doors  will  be  opened  half  an  boar  previous  to  the  hour,  and 
closed  at  the  hour  appointed  for  the  examination,  and  no 
stu  lent  can  be  admitted  after  the  doora  bave  been  closed. 

The  examinations  will  be  coddncted  by  members  of  the 
Bench,  and  will  be  in  the  following  order:— 
On  Tuesday,  the  2iA  of  October,  from  the  hour  of  10 
o'block,  a.m.,  till  12  o'dock,  noon,  on'Sistory  of  Law, 
Constitntional  Law,  and  Criminal  littw;  and  from  2 
o'dodc  ti>  4  o'cTock,  p.m.,  oh  Jvfrisprudenee,  and  Civil 
and  International  Law. 
On  Wednesday,  the  25th  of  October,  from  tfie  hoar  of  10 
o'clock,  a.m.,  to  12'o'dock,  noon;  on  fhe  Law  of  Real 
Property;  anil  frofm  2^o'dock'to  4  o'clodc,  p.m.,  on 
the  Law  of  Personal  Property.' 

Suiijttt*  tf  £ttmi>ifati«n,         ,■  . 
1st— History  of  Lawi  OenetitatiMaal  Law,  tati  Mmhial 
Lmt. 
I.  and  II.  Histeryof  LkWMid  Constitatiomd  L«#,  daring 
tb«  fbltowlbg  period'^ 
From  the  ReetoratioB  to  the  Accession  of  Oe«rge  I. 
in.  Orimiasl  L«w. 
The  Law  ielati«g  to  CoaspiMey. 
2od. — Jnrispradence,  Civil,  and  International  Law. 

The  Contract  of   Mandate,  in  Roman  Law,  with  its 
Analogies  in  Frenoh  and  Eiig£i«h  Law. 
3rd. — Law  of  Real  Property. 

The  Law  of  Mortgage  of  Real  Estate. 
4tli.— The  Law  of  Personal  Property. 

The  Law  of  Bills  of  Exchange  and  Promisaory  Kotea. 
By  Order  of  the  Edooatlon  Cooimittee, 
.   ..  JoBH  D.  0'Hajii.oh.  Undtr  Tnimrtr. 

Kno'slnv,  22iui  .iprtt,  1882, 


TEE    mCOBPORATED   LAW    SOCIETY 
OF  IRELAND. 

MiOHASLUAS  SiTTwas,  1882. 

FINAL   EXAMINATION. 

NOTICB. 
'OaodMates  wishing  to  present  themselves  at  the  above 
£&cara)bation.mast  lodge  thdr  papers,  ftc,  on  or  btfore  the 
fint  <knf  €f  Trinity  SilHtigt,  1882. 
By  Order. 

JOHN  B.  60DDARD,  SeertUxry. 

Solidtors'  Hall,  Four  Courts,  Dublin, 
23tA  AprU,  1882. 


CaUBLT  IPAPERS. 


LAND  JUDGES'  COURT. 

BXIENBIVX  BILE  OF  ^01738  FB0}>EBTT  IH  THK  CITY  OV  ODBLIM, 

Before  the  Right  Hon.  Jooaa  Ormbbt, 

On  Ttutday,  the  Snd  May. 

Estate,  ol  the  Very   Rev.  Aaga'stas  WjUiMa  W^i>% 
owner  and  petitioaer.  . 

L«t  L->-Tba  Hooaea,  Nos.  31  aad  Si>  Cbifstoharali* 
plaoe,  held  in  fee,  sabjaot  to  the  yearly  rent  ot  3b.  M., 
and  a  portion  ot  the  yard  at«ear  of  No.  21,  held  ander 
leaae  loi  98  years  from  1786,  at  the  yearly  rant  of  one 
pepperoorn  ;  profit  of  £75  17s.  7d.  per  aonam,  lesa  the 
asnal  taxes.    Sold  to  William  Borke  for  £340. 

Lot  S. — The  Ho\tgaB  and  Premises,  Nos.  48  and  49 
Moontjoy-gqaare,  held,  with  other  premises,  under  lease 
of  10th  March,  1790,  for  a  term  of  999  years,  at  the 
yeariy  tent  of  £18,  late  oarreooy,  which  will  be  sold 
liable  to  the  whole  of  the  said  head  rent,  and  bound  to 
indemnify  all  the  other  premises  in  said  lease  aoainst 
payment  of  said  head  rent;  now  prodnoing  the  profit 
rent  of  ^.38  ISs.  4d.    Sold  to  Mrs.  Nugent  for  £630. 

Lot  8. — The  Hoaaes  and  Premises,  Nos.  61  and  52 
Moantjoj^sqaaM,  kMid  aadei>  said  lease  of  the  10th  day 
of  Mareb.  1790,  pR>dttoiD«  tke  profit  rent  of  £48  98.  2d., 
Isas  the  osoal  taxes.    8oldfor£faa    ' 

Lot  4.— The  Hdoae  and  Premisea,  No.  46  Moantjoy- 
aqaare,  held  nndsr  said  leaae  of  tise  10th  day  of  Marofa, 
1790,  and  prodaoiag  the^  anonal  piwfit  T«at  of  £27 
13a.  lOd.,  ieai  ttaa  asaal  taxes.  Bold  to  W.  J.  Tyndall 
for  £640. 

Lot  6. — The  Hoase  and  Premises,  No.  60  Mountjoy- 

Saare  aforesaid,  betd  nnder  said  lease  of  lUth  day  of 
arch,  1790,  and  now  producing  the  yearly  rant  of 
jM7  Kte.  Wa.    Sold  to  Mr.  Tyndall  for  £560. 

Lot  6.'— The  Hoase  and  Premises,  No.  21  Middle 
G«T4iner-«trear,  held  under  said  lease  of  lOtb  Marob, 
1790,  and  now  prodnoing  the  yearly  reut  of  £14  16a  4d. 
Bold  to  C.  a.  Westropp  for  £240. 

Lot?.— The  Hooae  aad  Premises,  No.  26  Middle 
Gardiner-street,  held,'  with  lots  8  and  9,  ander  lease 
dated  (ba  34tli  day  of  March,  1800,  for  a  term  of  986 
years  ftom- 1801,  at  the  yearly  rent  of  oae  pepperoorn, 
and  now  prodociog  the  yearly  rent  of  £65,  lesa  the 
naoal  taxes.    Sold  to  John  Flynn  for  £6ia 

Lota— The  House  and  Premises,  No.  26  Middle 
Gardiner-street  aforxsaid,  held  under  said  lease  of  the 
34tli  day  nf  Marob,  1800,  and  now  pmduciog  the  yearly 
rent  of  £65,  less  the  nsoal  taxes.  Sold  to  Mr.  Flyna 
for  £610. 

Lot  9.— The  Hoase  and  Premises,  No.  27  Middle 
QardlDer-atreet,  aforesaid,  held  under  said  lease  ot  the 
24th  day  of  March,  1800,  and  now  prodnoing  the  yearly 
rent  ot  £S3,  less  the  nsnal  taxes.  Sold  to  Mr.  Flyon 
tDr£860. 

JM 10,— >The  Hoasea  and  Fremisei,  Nos.  1,  3,  8,  4, 
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and  6  Moaotjoy-plaoa,  hold,  with  lots  1,1  to  38,  both  in- 
oluiTe,  aad  other  ptemiMS,  aoder  lease  dated  th«  SSrd 
day  of  Jane,  1791,  for  a  term  of  999  yean  from  1791, 
■abjeot  to  (he  yearly  rent  of  £58,  late  oarremy,  to  paj^ 
meat  of  the  whole  of  which  this  lot  is  aold,  liable  and 
bound  to  iodei&Qify  aU  other  premise!  oomprised  id  said 
lease  agaiost  the  entire  of  said  head  rent ;  this  lot  now 
prodooes  the  yearly  profit  rent  ttf  £Sl  14b.  SJd.,  less 
the  nanal  taxes.  Sold  to  &Ir.  Flynn  for  £690. 
Lot  11, — The  Hoase  and  Promisee,  No.  6  Hoantjoy- 

Slaee,  aforesaid,  held  nnd«r  said  lease  dated  the  98rd 
ay  ot  Jane,  1791,  and  now  prodocing  the  annnal  profit 
Mnt  of  £ia  16s.  114.,  Isss  the  nsnal  taxes.    Bold  to  A. 
Dillon  for  £27S. 
Lot  12.— The  Honae  and  PremiSM,  No.  7  Ktoontjny- 

Flaoe,  aforesaid,  bjeld  under  ^id  leasie  of  the  23rd  day  of 
one,  1791,  and  now  prodaoing  the  aannal  profit  rent 
of  £12  148.  9d.,  lees  the  nsnal  taxes.  Bold  to  C.  O. 
WestTopp  for  £225'. 

Lot  IB.— The  Hoasd  and  Premises.  No.  8  Monntjqy- 
plaoe,  aforesaid,  bsld.oMer  said  tease  «f  tbe  28  rd  day  a< 
Jane,  1791, and  •owprodaoioicthe  anaaal- profit  reot-of 
£18 14s.  9d.,  less  the  nsnal  taxes.  Sold  to  Mr.  Westropp 
lor£230;  '     •      '•  ' 

Lot  14.— Tbe  HonM  Ud  Vtaaii*s,  No.  9  Monntjoy- 
plaoe,  aforesaid,  held  onder  s^ld  leaiu.ot  tha,23cd  day  of 
Jane,  1791,  rfad  pKranelng'tbrf  ettimated  odnhal  rent  of 
£70,  less  the  uMuklltiixefe.  >  BoH  Ho  *i'.  A.  MaoMahon 
iar4»79, 

Lot  15.— TliaJBoiuejand<Frei>i^,  Na  10  Moantjoy- 
laoe,  aforesaio;  beta  ii(id«r  Mia  Ittaae  of  the  a8rd  day  ot 
Jane,  1791,  and  «o^  iira4<>o<P8|the  «iwq|)1  rent  of  £62, 
less  tbe  moA  tutea.    Bold  td  John  FlynA  for  £SOa 

of  Jone,  1791,  and  now  prodaoing  t^e  yearly  rent  of 
£46,  leak  the  Os&ar' taxes.  Sold  to 'W.^'Tyndall  for 
£620.  ,         .  . 

Lot  17<-Xbe  Qoose  and  Fremiay,  No.  88  Mioaatjoy> 
sqaare,  aforusaid,  held  onder  said  lease  of  the  23rd  dav 
of  June,  1791,  and  now  prodaoine  the  yearly  r'ei.t  >>f  £69, 
lesH  tbe  nsu&l  taxes.    Sild  to  G.  J.  Weila for £660. 

Lot  18. — The    House   and    Premises.    N<>.  1  Great 
Cbarlbh-Htreet,  helc)  ondar  s((id  It/MO,  of  tl»e23j. ... 
WrS.  nai.  rn'MV.  BrddaoH.«|ffiii|ln«  xM>M4tj 
less  laxiM.    Sold  to  Mr.  Wells  for  £360 

Lot  19.— The  Hoa«eHabdt  •firiifaitHiS,:!I!loc>  2  Great 
Cb»fto»-atiser^>alunisuidt4iridi  riAder  said  leatia  of  tbe 
28rd  day  of  June,  1791,  sod  mnr-prodaciDg  the  aonaal 
rent. of  .£4a,T. less  ib^  aaoat  tuAs^  field  .to.  Q««rEB 
TiokeU  for  £865.         .      ~r m:^    rir/r"^^  n 

Lot  20.— The  Honse  )ap^,  .^iBises,  Ifot  3  Great 
Charles  street,  aforesHi'd,  neld  nnder  said  lease  of  tbe 
23rd  day  of  Jane,  1791,'  a'id  of  tbe  estimated  vearly 
lettiug  valae  of  £46.    3uld  toJoba  FlyAu  for  £370. 

Lot  n.^VU  'Hbd*e'\n3[lVre»bttlir  N(f.^l  'Gwat 
Obarles-street,  htld  audar  said  lease  of  the  SSrd  day  of 
Jane,  1791,  aud  prodaoing  the  anno*!  pwyfit  rent  of 
£23  2s..  less  tbe  naaal  taxes.  'Bold  to  Vhoaws  Bmoker 
for  £856. 

Lot  22.— Tbe  Honse  and  PramlM*,  Ne>.  6'  dreat 
CharUs-street,  aforesaid,  held  nadai^  tb*'C»id  leaae  of 
the  23rd  day  of  Jane,  1791,  and  prodooiag'the  aaoaal 
profit  root  of  £21«.la8B  the  nsaaluxesi  >SoldtoMr. 
Branker  for  £320. 

Lot  23.— Tbe  Hoase  and  Premises,  No.  6  Oceat 
Charles-street,  aforesaid,  held  nnder  said  Iafts»  «f-  tbe 
23rd  day  of  June,  1791,  prodaoing  the  annual  profit  rent 
of  £21,  less  the  nsnal  taxes.  Sold  to  Mr.  Bnutot  for 
£826. 

Lot  24.— The  Hoase  and  Premises,  No.  7  Qceat 
Charles-street,  aforesaid,  held,  nnder ,  said  lease  oU  the 
2Srd  day  ol  June,  1791,  and  prodneing  the  anonal  profit 
rent  of  £9  4s.  7^4.,  less  tbe  nsnal  taxes.  Bold  to  Mr. 
Wbitton,  in  trust,  for  £180. 

Lot  26.— Tbe  Hoase  and  Premises,  No.  8  Great 
Charles-street,  aforesaid,  held  nnder  said  lease  of  the 
23rd  day  of  Juoe,  1791,  and  prodooingths  annual  profit 
rent  of  £26  178.,  less  the  osual  taxes.  Bold  to  B.  Jobn- 
ftoo  for  £860, 


Lot  36.— Tbe  Hoqse  and  Premises,  No.  9  Great 
Charles-street,  aforesaid,  held  under  said  lease  of  tbe 
23rd  day  ot  •Ttine,  1791,  and  prodnoing  the  annnal  profit 
rent  of  £24,4ea8  the  asaal  taxes.  Bold  to  the  Hod.  F. 
de  Montmorenoy  lor  £340. 

Lot  27. — The  Houses  and  Premises,  Kos.  1  to  7 
Monutjoy-ooartr  held  under  said  lease  of  the  23rd  day 
of  Juue,  1791,  and  prodaoing  the  annual  profit  rent  of 
£80,  less  the  usaal  taxes.    Sold  to  G.  J.  Wells  for  £235. 

Lot  28. — The  Hoase  and  Premises,  Nos:  8  and  9 
Monntjoy-oonrti  aforesaid,  held  nnder  said  lease  of  the 
23rd  day  of  Jane,  1791,  lately  prodaoing  tbe  yearly  rent 
of  £28.     Sold  to  Mr.  Wells  for  £116. 

Lot 29— Tbe  Hoase  and  Premises,  Ko.  15  Middle 
Gardiuer-streut,  the  Houses  and  Premises,  Nos.  1,  2,  3, 
4,  6,  aiid-S  Temp^-oonrt,  and  the  Groaad  wb«reoa  the 
House  No.  7. Lower  Temple-street  farmarly  stood,  held 
partly  nader  lease  dated  the  18th  ot  January,  1780,  for 
the  term  ot  999  years,  at  tbe  yearly  rent  of  £8  8a., 
present  ourreuoy,  aud  partly  by  leas»..d«<«d  26(b  of 
September,  1792,  tor  three  lives,  renewable  tor  ever,  at 
tbe  yeuly  reut  of  Ss.  321.  preseut  ourreuoy,  aud  a 
reuewal  floe  of  one  pepperooru  on  Abe.taU  pf  eaob  lite, 
and  producing  the  net  yearly  profit  rent  of  £26.  Bold 
to  Mr.  Wells  for  £330. 

Lot  30.— The  House  and  Premises,  No.  28  North 
Comborland-street,  held  under  lease  dated  the  24tb  day 
ot  March,  1774,  for  a  term  ot  987  years,  subject,  to  the 
yearly  rent  of  £7  7s.  lid.,  present,  ourreaoy,  aud  12d., 
late  ourreuoy,  for  every  obief,  and  Sd^  Jftte  QUixeooy,  for 
every  under  ten^kot,  as  a  oommon  fee  or  leet  money, 
and  now  yielding  the  yeariy  profit  rent  of  £22  12s.  4id. 
Sold  to  J.  F.  Oliuoh  for  £150. 

Lot  31.— Tbe  Honse  and  Fraroisea,  No.  24  North 
Comberlaud-atreet,  held  under  lease  dated  the  24th 
day  of  Maroh,  1774,  for  a  term  ot  987  years,  subjeot  to 
the  yearly  rent  of  £6  lOs.  9d.,  preseui  ourreuoy,  and 
12d.,  late  ourrenoy,  for  every  chief,  and  6il.  late  oarreaoy 
for  every  under  tenant,  as  a  oompaou  fee  or  leet  money, 
aad  now  yielding  tbe  yearly  profit  rent  of  £24  98.  3d. 
Sold  to  T.  Y.  Ryan  fur  £210. 

Lot  32.— Tbe  Bouas  and  Premises,  No.  108  Gratton- 
struet,  held  uuder  lease  dattid  6tb  d^of  Juuei,  1781,  fur 
three  lives,  renewable  tor  70  years  from  tbe  2Stb  day  of 
M»ruh,  1781,  subject  to  the  yearly  sent  uf  £16  12h.  3$d., 
psMent  oarreucy,  and  one  ooaple  of  tat  capons,  or 
48  71).,  present  currency,  pnd  renewal  daiud  the  19th 
day  uf  April,  1852,  for  three  Iwae^iwjieeaaf 'iMoi  are  still 
in  eziitteuoe,  and  now  prodnoinK  the  yearly  profit  rent 
of  £46  38.,  lass  tbe  nsual  taxes.  ".'BbM  to  H.'j.  P.  West 
for  £600. 

L'>t.S3.—- The'LiQsnsed;<iHoaea  and  Premises,  No.  4 
BTortb  Earl-street,  held  under  lease  dated  the  18th  day 
of  October,  1787,  with  totles  quoties  oorsnaot  for 
renewal  daring  900  ysars,  at  tbe  yearly  reot  of  £26  6s., 
preseut  ourrenoy,  with  6d.  for  every' ohiet  or  under 
tenant,  and  a  reo«wal  fine  of  one  pepperooru,  if 
demanded,  and  yielding  a  profit  xant  ot  £31  15s.  per 
annum,  Itaas  the  usual  taxes.  Sold  to  Mr.  Weet  for 
£475.  iMoriir     . 

Lot  34.— The  House  and  Premises,  No.  6  Nortb  Earl- 
street,  held  ofider  lease  dated  the  IStta  day  of  October, 
1787,  with  toties  quoties  oovenant  for  renewal  dnring 
900  yedrs,  at  thejrearly  rent  of  £26  68., present  ourrenoy, 
with  6d.  for  every  obief  or  nnder  tenant,  and  a  renewal 
fine  of  one  peppercorn',  If  demanded,  and  yielding  a 
profit'jwnt  at  £19  ISs,  id>  per  «Banm,  less  the  usual 
taxes.    Sold  to  Mr.  Wbitton,  in  trust,  for  £320. 

Solicitors :  Marrt,  CKomley  <6  BL  Qiargt, 


A  GovsBNiairt  fty  liAwmi.— Tbe  Neu  Ywh  Am 
publishes  an  analysis  showing  the  professious  of  the 
members  of  both  Houses  of  Congress  in  the  'United 
States.  The  result  is  that  It  is  seen  that  tbe  legal  pro- 
fession baa  an  overwhelming  predominance.  In  tbe 
Senate,  out  of  80  members,  no  less  than  67  are  lawyers ; 
while  to  Uw  House  of  Bepveseutatives  there  are  no  leas 
than  195 '  lawyers,  altboogh  here  tbe  proportion  is 
•nuUler,  th«  (otiU  naiabec  w  m^mb^n  being  SOU 
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DUBLIN  STOCK  ASD  8HAB8  LIST. 


OBSCRIFTION  OF  STOCK 


MAT 


13 


I  Mon.iTnM.!  Wsd.iTlinr, 


19 


—  t  p  e  Oaiuoli      '.. 

-  MtrjpeStMk  .  «  ro«M 

IMOIA  STOCK. 
4  p  <  Oet.  18M  t  Trtlble.  at      .,  iatll 
St  p  e  JaiklNl  ('llk.«f  Itel. 

BMtkSr 
100  Baakodrttapd 
3{    AU<rii(«ii  9«iiMia  Co 

■5    Imdou Joint  atet       ■•i^--' 
ao   IfiiutnmiWmli-Utiia^ 
lo  Do,  tlftt 

)|  timuttr  aaiiktaaiiM) 

10  jwiMMMAMyaMifati) 

to  ttiofl^lAmpHtlM^ 
>S  ftvrincial  fiant  -  .  .'  .,' 
10  .Do.       N*«  ..  424 


41  A<prtMMaM(«(Ai   .  . 

I  lwllUl9aS!MaCo.(l|t;iU 

MlBOMMlMOUm . 

10  Alliance  tfe  llalk  Can>.'4«>l'  •» 

71  ZM.  Drapary  Whouu^  U4. 

100  Onn<l  Cmiiii        .  '■ 

8  ffmiI(HiV#«»..Hm«Nl    , 

a$  Ir.  C.  a  luUdlnttSivletji 

4  SatioMlCfifmml^Itt^ithi     - 
9-4-7  ftlHhrffrllMiJAUut    ^    .'V  — 
TMun#MyB'>  '  '     ' 

10  PaUlK  Dated  f nunraja 

10  EdiDbardiitraetTrom 

10  L'pl  Un'td  Tnun  A  But  l't>i 

10  LMdiTnm* 

10  M'th  Me».Tnumni7s<Lnna 

10  Provtntlkl  Tmnit,  liiq    -  ,< 

J  Tramway*  Unloa— UinU«d 

Itafr«r»ya. 

10  AMMnryaii'lTiiMr  ': 

JO  B«ibMiaildCaiibt)il>*«rn 

)0  Htfilaai  an<l  Softhrrn  (U»k 

100  Dablin.  Wklnw,  A  W*riir't 

too  Or*at!<o(tliA«flrelHn()i 

100  Ot.'toatheriiaiid  WoHcer* 

100  Sfldlaiuint.  ITsiitarJi 

SO  Vxarf  rd  and  Umcriek 

lOo  BeKiiKi  .k  tf ch'K  Cd*.  4  i>  <■ 

100  at.ir<H'it(lrlild)«t'd4p< 

IOC  Ot.  ^uiith'ii  .k  ^Vu^'u.f  p 

100  Kid  dreat'  yrwleni.  i^i 

lOo  H«l,  »'p  »   *        .. '  ' 

100  iHibllii  aad'AilomawK 
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XS* 


—  BelfaM«Ntl^i/^K4pe'' 

—  Dublin AWIeklow* PC    . 

—  ■Dn^.HtiO'  1    ^.  ••    -'. 

—  Ot.NortliantC(>9(aait>,lp 

—  Do,  4)  p  e  ,.     ■ 

—  Do.  S>»«     -      ..   ►     ■■ . 

—  >ix.^iatsMxi-\  ftut/tt.  •»> 

—  ]|ldlanl,iu-  W/M^']i.,4  t'<t 

—  Do.,  4*  J  c     ^    ..     ,      „ 

—  WateH<irdtt<^n)Val'.1pc' 

—  WatsrfdA'UnlMKftlil^i 

MjsoellJuieouB  Oeb«nt. 

Alliance  tt  Coa>.'  Oas^  p  c  ' 
Ballast  OilTce  Deb.,itM  nn,'4  p' 
City  Deb.  or-£Me(«A«^c  •    ', 

Da     IMd>of«W^<|[i»14tp, 
Onb.  Port  A  Dock*.  4|  p  0 

pp.  «p«  .. 

'  Sbarat  Itii  tally  'pai'd  qp  are  gini)  l«  /(•/<<(.    ' .    t  x'd 
B»nK  ft»ttf— OdNactradt-  C p«r eanc.  80th  January, l«8i. 

IMiQaa«al».^p«re«nr.i30ttiJaii«try,tl8S.        I 
Na«»D»y»r-May>Mbkand  JiuraU«h,l«ia.  - 
AeeoantDaya-Mayietta,  and  June  1401.1881  - 
BulneasconinMncMM  1  SO  p.m. 

HMmn^t  PitU—yrrtrnf^  mada  WtjkL—Iyaj  day  that  any  bydlly 
niffertaif  to  permitted  to'  oontlnue  rinaen  it  more  certain  to  become 
chronle  or  dangeroii*.  Hollaway'a  purt^rlng,  cooling,  aM  ttrengthen- 
ing  Pilla  m  wall  adaptedtor  any imgidarUy  ol  tlie  hnmaB  boily,  and 
■boold  bo  taken  wlien  tli«  atomach  la  diagidcrad,  tlia  lirer  detanaad, 
the  kidneys  inactlTe,  the  bowels  torpid,  or  the  brain  muddled,  with 
thia  madieiiie  eren  intalid  can  cnre  himaelf,  and  thoae  who  are  Weak 
and  Infim  throoifi  imperfect  dtgeitioa  may  make  theKmlTee  ttHong 
and  itoat  Iqr  Uollowaj's  •xceilent  PUIa  A  few  dn«*  of  them  uaoaHy 
mttiiiata  the  moat  palDfnl  qrmptama  caused  by  uikli(ested  food,  from 
which  they  tlioroaghly  free  the  alimenUry  canal,  and  completely 
imora  Ita  aatoral  power  and  action. 


(OR) 
jool      — 

* — t    I   n  II  »' 


BIRTHS,  MAKRIAQES,  AND  DEATHS. 

BIRTHS 
BABI.BB— Mar  18,  at  Florance  House!  Herrion,  the  wilk  of  Arthnr 

Lee  Bariee,  Esq.,  aoUettor,  of  a  daughter. 
PBWLET  -May  13,  at  Fitawilllara-plaoe,  the  wile  ot  B.  T.  Bewlay, 

Esq.,  <l.C.,  of  a  daughter. 

IMJIBIAOBS. 

O'RORKE  and  MITtliAK— May  U,  by  special  permission  of  Ids 
Emioenee  Caidlnal  Manning,  at  the  Church  of  Corpus  Chrlsti, 
Btnmd,  tiondon,  by  ttie  Rev.  Alfred  Roche,  Alexander  O'Rorke, 
JiUD-,  8sq.  seUoitor,  to  AUoa  Margr.Mnllaa,  bothd  Ballymeaa, 

VRStTot^  ^dTiiiirBi:-  Mfay  11,  lii  St  Luke's  Church,  Totqusy,  by 
JiMikaA  of^thWJHde,' asstsSed'bf'tHe  BeV.  WVB.  B^le.TvVmr, 
Fane  Vernon,  eldest  son  of  John  E.  Vernon,  Esq.,  D.L.,  Erne  Hill, 
County  ^tnan,  Itlsh  [.and  Commissioner,,  to  Thomaaina  Oeorgina, 
second  daughter' pf  the  Rev.  Henry  Joy  Tomfae,  B.D,,  Canon  of 
Cbrfat  ^utdf  Cathedrdl,'  lydhHh,  Uitf  UT  the  BocfMn.  Tombe. 

.■•<•!  ,         ■     DBATH&' 

O'LEARY-  May  IS.  suddenly,  ot  heart  disease,  at  Hanorer ■square, 

Loodon.  ff^  Patrick  French,  oldest  son  of  the  )ate  John  OXesiy, 

Bsq ,  faari9stei*4t  la#.  tfo  lifs  ''Oth  year. 
TOMBE'-^Wkytd.atherwildjneei HoRytndd Beuae,  Otehealy,  Anut 

widow  of  the  )af  <ft>»««o.yqmbe<B«BvQ)CA.sgedM  yeara. 

FUNSHAL    KEQUISITBS   OK    BYEKV 

313  •■.f)tjBLii^..yg^R|;s:::..., .■.■..' 

,'  .'"  '  .i,,\v6Si'il«-'  F.BB.Dk.Ri!dK-?.TR'jSEX..' 

laTABLISHID  nVKK   HALT  A  CINTUST. 

Bo«amadt«'far'Wea(k  AifhM  netoi><iMid  «>«A  ahd'Silrgtoal  porpoesi 

.  ,     1      '       ,  otarerydcaoiiplioBi'    .      -  '     > 

-  All  Work.ve«utvd  00  the  Premise*  und^r  my  pencnal 

sn^riritendenns. 

None  bat  li'st^daa*  Wnlcmen  e<np1aye<l  fh  dthei'^aklpit  or  Repairing. 

.,.1  .>  JOHN.JrAjlQ6NBRt.">..'M"'.„. 
,r  t,    »..^..    I  „.■  at(  {lPB*iSakiwnoiiB«f«nv-,  IXtbliv. 
11 la  III.',  u!'i'..'li''H|  «mi  liu<  .I'.fl — •^■■uit  ''I  Til    I  I   '. 


•larerydsacriptloQ 

,  OMtUMtk  IV 


'><lokyii4tBrffW*  OoBUH. 


E0l6is  .UNJJEJjL  Tjtlfi,  JUPICATUBE  ACT. 

.>    Wi|ita(:Punyn«i»i  :iit   .<t'i   ;  nwt.i "  •».  :    ••  ,j    '      Id. 

'>«MMtli>W«ani<Wa«BiU«f  B«*M(ai.'  'w    -'.<    «.  Id. 

Writ  of  SummoDS— Rent ..                         ..           ..  lA 

:ii»iVk'liiP(S^I«l>M)lai4««*diMt«>  Ri-    "1.1.    '   >    .1  M. 

•  4l*«»>i»n)an«(<;Aaii**mnMiitii  >i.  ir '..<>■       ..     .      Id. 

.'.  Mattoe-trABpauBMeu  W-     ■''.'»           ..           .  Id. 

'  MotlA  tir.Liiid»  IMenasaurevilNdiv  Onler  XI.,  9  Id. 

Notioe  of  Trial '   ..  Id. 

<  ifttBtemeobtf  CMm '' ■  '.'.    ■    <-..    -'   "'..           ..  Id. 

<  atatemaMot'lNtenea      .. !                 '     .           ..  Id. 

A«aai4t  m  to'Decitenl    '                                ..  Id. 

'.  iMMt*U««Dei*             .r  Id. 

AtlldaTit  of  Serrioe  of  Writ  of  Summon*    ..            ..  Id. 

"  'lMhdaTit8drTi(l«,"HMit'fa<Owriiolding      ..           ..  Id. 

'  ■  'FtMriO-— AiMMMllCTHntniUHod  M  Writ  at  Smn- 

minsaiidol«r4srtaaistat}tats            ..           _  M. 
.'  BonA'.C -  Ejeelment— AfldaTit  in  conformity  with 

General  Order  of  Zlth  Deoember,  1881  ..            „  Id. 

.  Qnder    ............        ~  ..  Id. 

JUDIiCiAT«B-FAFBB^Far  Ontra,  la.  Od.;  per  Ream,  I<L 
BBIRHMOrAPBB-^er«aln,»d.;  per  Beam,  U*  (d. 

J,  FALCONER,  68.  UPPBB  SACKVIUGST.,  DUBLIN, 
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NEW  FORMS  UNDER  THE  LAND  ACT. 

.    3d.  eavh. 


FOBU 


67.  Fee-farm  Grant  from  Landlord  to  Tenant 

68.  Mortgage  from  Tenant  to  Landlord,  to  secure  one-fourth,  or 

other  balance,  of  Purchase  Mohey       .     -  .        ,        .        .3d. 

69.  Reference  to  Valuer  to  be  named  by  Land  Commission    .        ,     Id. 

70.  Special  Report  of  Valuer        .        .        ,        .        .        .        .Id. 

JOHN  FALCONER,  53  Uppeb  Sackville-steeet,  Dublin. 


PUBLIC  NOTICES: 


CUMMER     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THE    HIGHLANDS. 
{.Boyal  Souie  vu  Orlium  and  CaleAmiaH  CanaU.) 

Royal  Hail  Btearaer  COLUHBA  orlORA,  from  Glasgow  Daily, 
At  7  A.m.,  from  Oabekock  at  9  a-m.,  oonveying  in  connexion  with  Ms 
West  HlglilanU  Steamers  paiaengers  fur  Oban,  Fort  WUUam,  Inver- 
nen,  Lochawe,  Skye,  Galrlodi,  Staffa,  lona,  Glencoe,  Stomoway,  tM. 
ondal  Guide,  3d. ; '  lUnMrated,  6d.  and  ta.  Time  Bill  witli  Map  and 
Psrea  fne,  at  Caisob  Bkos.,  7  Grafton-Mreet,  Dublin;  or  bjr  poit 
from  the  owner.  Davii>  MacBeatke,  119  Hope-atreet.  '.Usgow.       7^ 

WANTED—Waste  Paper,  Old  Account  Books,  Old 

M  Lead,  Ztne.  Tatlon'  CiitUnga.  Printing  Sharinga.  A  quaniitjr 
of  Newspapera  and  Brown  Lapping  f  aper  always  in  stock,  sold  b.v  the 
pound  orewt..  at 7,  Britain-lane.  Axldreaa— PATRICK  UANRATTT, 
W.  ynHEa'a-LAKi. \ 978 

WATCHES.— JEWELLKRY—Before  you  buy  a 
watch  or  j«weHcrj.  send  for  the  Midland  Countiei  Watch 
Company'i  Catalo^e,  beAuUfnlly  illustrated  with  over  £00  copper-plate 
engravings,  and  aent  gratis  andpott  frtt  (m  appHcaHon,  Address — A.. 
fgacT.  Manager,  Vjae-atreet.  Birmingfaani. i6i 

VERY       MAN       WHO       SMOKES 

Should  Inrest  34  stampe  for  the 


E 


saw  rxKrutTED 


A.B.C.piPEs 


The  Best 

Selected  Briars 

only. 


No  WtT  ToBACcoTo  Smoke  Through 
No  Filthy  OiuTo  ENTER  ThE  MoiiTH 


JENINUb    &    CO.,    Inveutors,    97,    N£WGATK*8TREKT. 

The  moat  Perfect  Pipe  InTcntert  since  Smoking  began. 
^ J'Ttrnpe^tuM  I'ne.    •  6i 


L, 


DW   .        CARROL 
.     44,'LOWBR  SACKVILLB-STRtRT,  DDBLIK, 

Wlabea  to  call  attention  to  hia  large 

STOCK  OP  NOTE  PAPERS  AND  ENVELOPES, 

.  Direct  in  every  inatance  from  the  Makers 

Th«y  are  Sold  to  the  rubUmM  Wholaaale  Frieaai 

His  largo  Stock  of 

LEA  THE  R       GOODS', 

Compriaing  Baga,  Punoa,  WaHeta,  Poobet  Booka,  MctalUo  Ifenso- 

rantlum.  Books,  Blotters.  Writing  Cases. 

"With  every  article  connected  with  Stationery, 

Are  Aold  much  under  usual  chargea 

Friie  Medal  Aoceunt  llook  Manufacturer. 

Letterpress  ai^d  Lithographic  Printer. 

E$timalt$/ree  of  charge.     ' n 

IRISH   LAW  TIMES. 

TANTED  the  foUotving  Numbers,  for  which  full 

price  will  be  ghren :  -  53,  sf  66.  68t  104.  U»,  117,  iOS,  «10. 

Apply— M,  Ut'FEn  Hackville-stheet.  Dublih. 


w 


WANTS: 


AGENCIES  TO  SOLICITORS. 


A  FIRM  of  SOLICITORS  of  long  standing  is  open 
to  take  a  few  Agenciea  for  Country  Solicitors;  exceptional 
adrantagea  and  mode>«te  terms  will  be  offered.  A^ily— A.  B.,  Ibub 
Law  TiMia  Ofllce. 74 


LEGAL   POSTINGS: 


HIGH  COURT  OF  JUSTICE  IN.  IRELAND. 

CHANCERT  DIVISION,— LAND   JUDGES. 

SALE 
0»  FRIDAY,  the  9<i  day  0/  JUNE,  1882. 


0 


In  the  Matter  of  the  EataU  of 

WEN  CONNOLLY, 

Owner; 

Couttaiued  in  the  names  of  the  Aolgnees  of  the  aaid 

OVEN  CONNOLLY, 

lOwnera; 

THE  MUNSTER  DANK,  Limited, 

FeUtlonen. 

TO  BE    SOLD    BY    PUBLIC    ATTCTION, 

In  Three  Lots, 

Before  the  Right  Honourable  Judge  Flanagan, 

At  his  Court, 

IniuMiuay,  In  the  City  of  DuUin, 

on  FRIDAY,  the  8th  day  of  JUNE,  1882. 

Lot  1  eonalsts  of  the  Dwelllng.houae  and  Warehouse  at  the  rer« 
known  aa  No.  31  Maty'a  Abbey,  in  the  Parish  of  St.  Uarr,  In  the 

CITY  OK  DUBLIN, 
held  under  Lease  for  100  years,  from  the  'iSlh  Deoember.  1817,  •ubjeot 
to  rent  of  £4S,  and  producing  an  ntlmated  pivSt  rent  of  £4S. 

Ttie  purcliaier  can  have  immediate  posaeaalon. 

Lot  '/,  consisting  o(  the  Angleaea  Fruit  Market,  with  the  tolls  and 
customs  thereof,  having  two  large  Gate  Gntranoea  opening  into  said 
market,  on  the  West  from  Little  Green-street,  and  a  large  and  small 
Gate  Entrance  from  the  East,  from  Anglesea-row,  and  the  Marketa, 
usually  held  on  said  premises,  and  the  tolls,  customs,  rents,  prolta, 
and  emoluments  thereof,  and  the  right  oipaaaaye  for  foot  peaseagere 
through  Archibald-place,  in  the  Fariali  of  St.  Michan.  and  City  of 
Dublin,  held  under  Lcaae  for  30  years  from  1st  July,  187S,  at  rent  of 
tW,  and  estimated  to  produce  a  profit  rent  of  £170  13a  4d. 

Lot  8  consists  of  Parts  of  the  Lands  of  Haielhatch,  known  aa  the 
Commons  of  Hazelhatch,  containing  18a  Or  4p  statute  measure,  lying 
on  the  North  side  of  the  Grand  Canal,  held  on  Lease  for  200  years, 
from  3itli  March,  1869.  subject  tn  the  yearly  rent  of  £87. 

Also  that  part  of  Said  Lands,  containing  27a  3r  38p  like  measure, 
lying  on  the  South  side  of  said  Canal,  held  under  Lease  for  200  years 
from  2Mh  March,  18«9.  sabjeot  to  the  yearly  rent  of  £87. 

Also  that  Fart  of  the  Lands  of  Newcastle  called  Haxelhatch  and 
Com'i'ona,  containing  7a  Or  16p  like  meaaure,  held  on  Leaae  for  31 
yean  from  the  2Mh  March,  1872,  subject  to  the  yearly  rent  of  £1S. 
All  said  Leads  being  titaate  in  the  Barony  of  Newcastle,  and 

COUNTY  OF  DUBLIN, 
and  producing  a  net  profit  rent  of  £101  9s.  Sd. 

Dated  this  l3th  day  of  May,  1883. 

J.  M.  KF.NNEDY,  Examiner. 

Pmposals  for  all  or  any  of  the  Lots  will  be  received  by  the  Solicitors 
liarlng  c  rrtige  of  the  sale  up  to  the  1st  day  of  June,  188J,  and  if 
•pprored  of,  submitted  to  the  .1  u<'ge  for  approval. 

For  Rentala  and  further  partlouUra  apply  at  the  Office  ff  the  Clerk 
of  Sales,  Chancery  Diilslon,  Land  Jud|^'  Court,  Inna-quay,  DubUn ; 
to 

HENRY  A.  COFFEY,  Esq.,  Solicitor  for  Receiver,  !S  West- 
land-row;  or  to 
MAXWELL  and  WELDON,  8«HcitorB  having  cttriage of  Sa|^ 
37,  North  Great  George's-street.  Dnblin.  78 

INSURANCES:  ~ 

T  ONDON    GUARANTEE     AND    ACCIDENT 

Li  CO.,  LIMITED. 

SECURITY,     Ac. 
RECEIVERS  IN  CHANCERY. 
Tlie  Bonds  of  this  Company  are  now  aocepied  as  Security  for 
Receivers  in  Chancery,  as  provided  by  the  Rules  under  the  new 
Jtidlcatnre  Aat.    For  partioulara  apply  to  the  Manager— 
■ W.  DAME-8TRKET.  DUBLIN. 


51 


Printed  and  PnUisbed  by  tb«  Proprietor,  Jobb  Palcomsb.  every  Satorday.  at  43.  Upoer  SaekviU«.Mreet.  in  the  Parish  of  St.  Thomas 

and  City  of  Dablla-.AUiirdat,  May  20, 1883. 


Digitized  by 


Google 


THE     IRISH     LAW    TIMES 

AND     SOLICITORS'    JOURNAL. 


Vol.  XVI. 


SATURDAY,  MAY  27,  1882. 


No.  800 


OONTRApS  OF  O.iRKIERS  OF  GOODa— IL, 

AmothBB  condition  in  Moore  v.  The  Great  Northern 
Ry.  Co,  wai,  that  no  claims  in  respect  of  "goods" 
would  be  allowed  unless  made  within  three  days  after 
delivery.  This  it  was,  also,  contended  was  unreason- 
able ;  but,  no'  caste  on  tke  subject  seem  to  have  bean 
referred' to  -  in -WKiMMnt.  --"  W»iBeUiM-to -think,"  4aid 
Fitzgerald,  J.,  "  tnat  this  eondition  applies  to  inanimate 
goods  and  not  to  Cattle,  and  thaC  it  is  not  unreasonable ; 
and  further,  we  desire  to  point  out  that  the  conditions 
which  the  court  or  judge  is  to  determine  to  be  just  and 
reasonable  under  the  statute  are, '  with  respect  to  the 
receiving,  forwarding,  and  delivering  of  animals,  goods 
or  things.'  The  8th  conditioh  relates  to  something  to 
oocar  after  delivery."  We  may.add  that  in  Simons  v. 
G.  W.  Rf.  Co.  (18  a  B.  805,  26  L.  J.  a  P.  2A)  » 
condition  was  held  reaaonable  that  "no  claim  Tor 
deficiency,  damage,  or  detention  shall  be  allowed  unless 
made  within  three  days  after  delivery  of  the  goods, 
nor  for  loss,  unless  made  within  seven  days  after  the 
time  when  they  should  have  been  delivered;"  and  so  in 
LewU  V.  G.  W.  &/.  Co,  (5  H.  &  N.  867,  29  L.  J.  Ex. 
425) ;  but,  see  per  Cookbum,  C.J.,  Garten  v.  Bristol, 
^.,  Ry.  Co.  a  B.  &  S.  112).  In  the  United 
States  the  weigh*  of  authority  appears,  on  the  whole, 
to  preponderate  in  faToor  of  sustaining  regulations 
relating  to  tlie  time  and  manner  of  presenting  claims 
for  damages;  but  in  all,  or  nearly  all,  the  cases  the 
time  limited  was  about  30  days.  The  following  may 
be  consulted  in  support  of  the  reasonableness  of 
•neh  conditions: — U.  S.  Express  Co.  v.  Harris,  51 
Ind.  127 ;  Weir  v.  Express  Co.,  5  Phila.  355 ;  Express 
Co.  V.  Caldwell,  21  Wall.  264  ;  Soul'.em  Express  Co.  v. 
JfunaicuU,  54  Miss.  566.  But,  on  the  other  hand,  see 
Capehwrt  T.  iSteAoani  ^  Roemoke  Ry.  Co.,  81  N.  G. 
438 ;  Adams  Express  Co.  v.  Reagan,  29  Ind.  21 ; 
Southern  Rxpreu  Co.  v.  Capertoa,  44  Ala.  101 ;  Place 
T.  Union  Ex.  Co.,  2  Hilt.  19.  A  stipulation,  in  a  con- 
tract of  riiipment  of  live  animals,  that  no  claim  for  loss 
or  damage  will  be  allowed-  nnless  made  "  before  or  at 
the  time  the  stock  is  unloaded"  (not  to  be  deemed 
limited  to  the  identical  moment),  was  held  reasonable 
in  Goggin  v.  Kansas,  ti^.,  liy.  Co.,  12  Kas.  416;  and  see 
Rice  V.  Kansas,  jpc-,  Ry-  Co.,  63  Mo.  314 ;  and  OxUy  v. 
St.  Louis,  Ifc,  Ry.  Co.,  65  ib.  629,  where,  in  reference  to 
B  provision  that  the  claim  for  damages  should  be  made 
to  the  general  freight  agent  in  wn^ng  "  within  three 
days"  from  the  time  the  stock  was  unloaded,  the 
Court  said,  "  we  are  not  prepared  to  say  that  the 
failure  of  the  plaintiff  to  make  tnis  claim  in  the  manner 
and  within  the  time  specified  would  on  that  account 
•lone  deprive  him  of  his  right  of  action."  Non-delivery 
of  the  goods  themselves  was  held  not  to  be  "loss"  or 
"  damage "  within  the  tneaning  of  such  clauses  in 
PortiT  V.  Southern  Express  Co.,  4  S.  C.  135.  A  condi- 
tion in  a  bill  of  lading  that  all  claims  for  damages 
•boald  be  made  before  ue  article  was  taken  away  from 
the  station  was  held  to  be  reasonable,  except  as  to 
latent  defects,  in  Capehart  r.  Seaboard,  l/v.,  Ity.  Co.,  77 
N.  C  3  )5 ;  but  in  a  subsequent  case  of  the  same  name 
(81  N.  C.  438)  a  precisely  tiimilar  provision  was  held, 
by  the  same  court,  to  be  unreasonable. 

Again,  it  was  conditioned,  in  Moore's  case,  that  all 
goods  were  received  subject  to  the  company's  "  general 


lieA,"  both  for  carriage  thereof  and  all  other  charges 
against  the  customer ;  and  this  was  argued  to  be 
unreasonable,  as  giving  them  a  general  instead  of  only 
a  particular  lien  confined  to  the  freight  and  charges  on 
each  particalar  parcel  of  goods.  "  We  do  not,  said 
FitzMraT3^'7.,  "interpret  the  9th  condition  in  that  light, 
nor  do  .we  think  ik'unfair,  or  a  condition  toming  within 
the  statute."  The  common  law  right  is  a  specific  lien : 
Butler  V.  Woolcptt,  2  B.  &  P.  64  ;  and  the  right  to  a 
general  lien  can  only  be  supported  by  proof  of  general 
usage,  special  agreement^  or  mode  of  dealing|Supporting 
such  a  claim:  Rush  forth  v.  Iladjield,  6  Kast.  5W; 
Wright  y.  Snell,  5  B.  &  Aid.  350;  and  see  Wiltshire 
Iron  Co.  V.  G.  W.  Ry.  Co.,  L.  R.  6  Q.  B.  776.  Gordon 
V.  G.  W.  Ry.  Co,  (8  Q.  B.  D.  44,  51  L.  J.  Q.  B.  58, 
45  L.  T.  N.  S.  509),  which  seems  not  to  have  been 
dted  in  Moore's  case,  arose  out  of  a  detention  of  goods 
on  the  ground  that  the  company  had  a  lien  whidi  did 
not  in  fket  exist,  and  may  next  be  noticed. 

There,  it  appeared  that  the  plaintiff  delivered  to  the 
defendants  at  W.  some  cattle  to  be  carried  to  6.,  and 
there  delivered  to  his  agents.  The  cattle  were  con- 
signed, and  the  carriage  prepaid,  at  a  reduced  rate 
known  as  "  owners'  risk  rate,"  to  which  it  was  a  con- 
dition that  the  defendants  should  "  not  be  liable  in 
respect  of  loss  or  detention  of,  or  injury  to,  the  said 
animals  or  any  of  them,  in  the  receiving,  forwarding, 
and  delivery  thereof,  except  upon  proof  that  such  loss, 
detention,  or  injury  arow  from  the  wilful  miscondaot 
of  the  company  or  its  servants."  On  arrival  at  G.  the 
cattle  were  nnloaded  and  placed  in  cattle-pens  by  the 
defendants'  riTnntniiJuMli  j)UM)aa(|iinnna  nf  tlw  rlnrlr 
at  W.  having  neglig^ply  onoiwa'to  enter  the  cattle  on 
the  consignment  nQle  as  "qarriage  paid"  the  defen- 
dants refused  to  deliver  them  tb  the  plaintiflf  until  two 
days  afterwards,  aBegi«l|rtb«t  t^B  iMm^gB  had  not 
been  paid,  and  daiming'-Vliea  afeMtdhtg^.'  :Witfaont 

there  was  evidence  of  "  wilful  misconduct "  (see  Gold- 
tmilh  v.  <?.  E.  Ry.  Co-,  44  L.  T.  N.  S.  181,  commented 
on  in  15lr.  L.  T.  381,  which  case  was  not  cited),  it  was 
held  that  the  defendants  were  liable,  as  the  "deten- 
tion "  contemplated  in  the  condition  did  not  cover  the 
case  of  an  unjustifiable  reflisal  to  deliver  at  the  proper 
time  on  arrivaL  "  If  it  included  a  case  like  the  present," 
said  Grove,  J.,  "•  the  company  would  virtually  be  pro- 
tected from  loss  however  occasioned,  and  the  oondition 
woidd  be  highly  anreaaonable."  There  was  no  casual 
detention,  no  detention  occasioned  by  some  act  on  the 
part  of  the  company's  servants  which  had  delayed  tho 
transit  or  delivery  of  the  cattle,  bafr  an  intentional 
detention  of  the  cattle  for  reasons  entirely  without 
foundation,  and  not  in  the  course  of  "  delivery  thereof." 
See  further,  us  to  delay  in  delivery,  and  warehousing  of 
goods,  14  Ir.  L.  T.  245,  255;  Bryant  v.  Soulh  Western 
Ry.  Co.,  66  Geo.  (Amer.). 

Brown  v.  The  Manchester,  g-c,  fiy,  Co.  (46  L.  T. 
N-.  Si  880),  the  Inat- -ef -the- reeent  oases  to  be  here 
noticed,  also  arose  in  conseqaence  of  delay  in  delivery. 
The  plaintiff  had  signed  a  "  risk  note,"  by  which  the 
defendants  were  to  Im  f^  "  from  all  liability  for  loss 
or  damage  by  delay  in  transit,  or  from  whatever  other 
cause  arising,"  in  consideration  of  which  the  defendants 
agreed  that  the  rates  charged  were-  to  be  "  one-fifth 
lower  than  where  no  such  undertaking  is  granted," 
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freeing  thenl  from  tfaar  liability  as  common  carrien. 
Was  this  a  just  and  reasonable  condition  ?  "  Whether 
it  is  so,"  said  Cave,  J.,  "  must  depend  upon  what  thQ 
sender  gets  in  exchange  for  the  liability  of  the  company 
that  he  gives  up.  If,  for  instance,  there  was  only  one 
rate,  and  a  condition  that  the  company  was  not 
ansnerable  at  all,  I  should  hold  that  it  was  unjust  and 
unreasonable ;  but,  that  is  not  this  case.  Here  they 
offered  a  reduction  of  one-fifth  the  ordinary  rate  to 
free  the  company  from  liability."  And  accordingly,  as 
the  plaintiff  had  an  alternative  open  tu  him  under 
which  the  defendants  would  have  undertaken  the 
carriage,  at  the  ordinary  rate,  subject  to  all  the  liability 
of  common  carriers,  it  was  held  that  the  condition, 
which  the  sender  had  accepted  for  his  own  convenience 
and  advantage,  was  rcasonablu.  He  "  knew  what  the 
ordinary  rates  were,"  it  is  to  be  observed,  as  Mathew, 
J.,  remarked ;  but,  as  he  mentioned,  a  "  difficulty  "  had 
presented  itself  at  the  outset,  "  that  the  evidence  did 
not  disclose  what  the  other  rates  referred  to  were," 
viiich,  however,  was  removed  by  an  admission  of  the 
counsel.  And  this  brings  us  back  to  Moore  y.  G.  N. 
Ry.  Co.,  as  to  which  we  have  to  mention,  in  conclusion, 
tliat,  it  having  been  urged  that  the  two  alternative 
rates  should  appear  in  figures  on  the  face  of  the  contract 
note,  whereas  only  the  lower  rate  was  specified, 
Fitzgerald,  J.,  said :  ^  We  see  no  Kcound  for  this 
contention,  and  observe  that  the  conditions  refer  to  the 
company's  tariff,  in  which  all  the  rates  to  and  from 
each  particular  station  are  specified,  and  vhich  we  have 
no  doubt  were  well  knouon  to  the  planttiff."  Perhaps  this 
is  not  too  violent  a  presumption,  as  the  plaintiff  was  a 
"  professional  owner  of  horses "  (tic),  and  it  was  not 
the  first  time  he  had  signed  such  contracts;  but,  we 
cannot  help  thinking  that  it  would  have  been  more 
satisfactory  if  the  court  had  some  more  decisive  grounds 
for  imputing  knowledge  to  the  plaintiff',  as  well  as  of 
its  extent  and  nature,  especially  if  the  English  decision 
(reported  alone  in  10  ir.  L.  T.  123)  of  Bradbury  v. 
The  G.  W.  Ry.  Co.,  be  correct,  that,  had  the  full  parlia- 
mentary toll  been  in  fact  exacted  under  the  quaii- 
lower  rate,  also,  suoh  conditions  would  offer  no  bond 
fide  alternative  (and  see  Gallagher  y.  G.  W,  Ry.  Co., 
8  Ir.  L.  T.  Dig.  26.) 


THE  CONVETANCINa  BILL. 

One  of  the  moat  important  portions  o(  this  Bill  is 
clMise  6,  whlah  abolisbaa  "  ths  aokDowledgment  of 
deeds  by  married  women  under  any  Act  of  Farliamant, 
and  the  examination  of  married  women  in  Court  or 
otherwise  prescribed  by  the  Settled  Estates  Act,  1877." 
It  aboold  be  obeerved  that  this  does  not  abolish  the 
Examination  of  married  women  entirely,  bnt  only  that 
Whioh  was  naoessary  under  the  Settled  Eatates  Act,  so 
that  where  the  Goart  makes  a  decree  or  order  directing 
paymuit,  tmosCer,  or  applicatioo  of  property  in  raapeet 
of  which  a  married  woman  has  an  equity  to  a  aettle- 
ment,  separate  examination  will  still  be  available.  The 
married  woman  may  also  be  separately  examined  where 
•n  application  is  made  to  deal  with  purchase  mouey  of 
real  estate  belongioft  to  ber.  However,  by  clause  7,  she 
has  power  to  dispose  of  ber  eqnity  to  a  settlement, 
and,  with  certain  ezoeptions,  ber  property  generally,  by 
deed  made  with  the  concnrrenoe  of  her  husband.  The 
result  is  that  the  separate  examination,  though  still 
•xlsting,  will  seldom  be  aaed.  Whao  the  oononnrenoe 
of  the  husband  cannot  be  obtained  by  reaaon  of  his 
Innaoy,  &e.,  section  91  of  the  Pines  and  Bsooveriea  Act 
]•  to  apply,  olanse  7  (2),  and  an  order  of  the  Court  can 
be  obtained  dispeuaiDg  with  the  husband's  oonourrenoe. 
In  suoh  ease  there  would  even  uow  be  no  need  for  ac- 
knowledgment :  OoodeUld  v.  Dougal,  L.  Rep.  8  Cb.  Div. 
660.  It  would  be  better  to  set  out  in  the  Act  so  mnoh 
of  lectioii  91  of  the  Fines  and  Recoveries  Act  as  may 


be  naoessary  instead  .of  inootpOrating  it  by  reference, 
espeoially  as  this  Bill  repeals  several  sectioaa  of  that 
Act. 

The  provlaiotis  with  regard  to  copyholds  are  iooom- 
plete.  By  clause  6  (2),  surrender  by  husband  and  wife  of 
equitable  estates  of  the  wife,  or  of  ber  and  her  husband 
in  her  right,  in  '*  oopyholds  "  will  be  effeotnal,  without 
separate  examinattoo,  which  is  abolished  with  refersnoo 
to  surrenders,  "  but  this  provision  does  not  affeot  the 
custom  of  any  manor  relative  to  surrender  or  admit- 
tance." These  last  words  need  explanation.  Also 
oustomary  freeholds  shoald  be  expressly  included.  The 
Bill  contains  no  definition  of  the  word  "oopybold." 
And  why  does  not  the  Bill  expressly  mention  legal  in- 
terests in  copyholds  T  Sorely  it  oannot  be  intended 
to  retain  separate  examioation  on  their  alienation  by 
married  women,  nor  yet  to  enable  their  dispoaition 
nnder  clause  7  without  any  surrender. 

Clause  7  will  enable  a  married  woman,  by  deed,  made 
with  the  ooneurrsnoe  therein  of  ths  husband,  to  dispose 
of  all  ber  property  and  every  interest  therein,  including 
eqnity  of  settlement,  except  (i.)  property  which  she  is 
restrained  from  affecting  by  alienation,  aaticipation,  or 
otherwise ;  or  (ii.)  property  settled  on  her  by  settlement, 
or  agreement  for  settlement,  made  on  her  marriage. 
"  Agreement  for  settlement "  should  be  defined.  Does 
it  inolade  a  post-nuptial  settlement  mode  in  porsosooe 
of  a  previoaa  parol  agreement  in  cases  where  there  has 
been  no  part  performanoe  beyond  the  marriage  so  as  to 
take  the  ease  out  of  the  Statute  of  Frauds  f  Suoh  a 
settlement  would  seem  to  raok  only  as  a  voluntary  one: 
Wardtn  v.  Jonet,  23  Beav.  487  ;  TVoweU  v.  Shtnton,  88 
L.  T.  Bep.  N.  S.  369  ;  L.  Rep.  8  Cb.  Div.  3ia  Will  it 
ioolnde  like  settlements  where  there  has  been  such  part 
performance,  so  that  the  settlement  is  one  for  valuable 
oonsideratiOD  ?  What  will  happen  in  the  case  of  a  post- 
nuptial settlement  made  to  falfil  prior  representationa  ? 
Doubtless,  if  the  Bill  is  luft  in  its  present  form,  the 
Courts  will  be  able  to  give  deoisions  on  these  qnestions; 
but  why  should  Farliamenc  leave  them  open  t  The 
phrase  seems  to  have  been  taken,  with  verbal  variation, 
from  section  4  of  lialins'  Aci  ^20  A  21  Yiot.,  c.  S7),  as 
to  whioh  see  CUxrhe  v.  Orun,  13  L.  T.  Bep.  K.  B.  38; 
2  H.  &  M.  474. 

Clause  8  enables  a  married  woman,  by  oovenaut,  bond, 
or  obligation  nnder  seal,  or  "  other  contract  in  writing," 
to  bind  bar  then  present  and  future  separate  estate  so 
as  to  oreate  a  debt  recoverable  thereout  against  her  and 
ber  representatives  taking  her  separate  estate.  Thia 
olania  only  applies  so  far  as  she  is  not  restrained  from 
anlioipatiou.  This  will  in  part  overrule  Piibe  v,  Filzgibbon, 
44  L.  T.  Bep.  N.  S.  S62 ;  L.  Rep.  17  Oh.  Div.  464 ;  so  far 
aa  it  decided  that  a  general  engagement  of  a  married 
woman  could  not  be  euforoed  against  separate  estate 
(not  restrained)  to  which  she  beoame  entitled  after  the 
time  of  the  eogagement  But  is  it  intended  to  overrule 
the  same  case  aa  to  separate  estate  to  which  she  was 
entitled  at  the  time  of  the  en;;agement  sobjeet  to 
restraint  on  antioipation,  but  wbioh  is  held  free  from 
such  restraint  at  the  time  when  a  judgment  is  given 
in  an  action  brought  to  enforoe  the  engagement?  Also, 
if  a  married  woiaan  makes  an  engagement,  and  after- 
wards property  is  given  her  for  her  separate  use,  it  is 
clear  that  the  clause  will  make  it  liable ;  but  what  will 
be  the  case  if  the  property  is  given  her  after  she  has 
become  a  widow  1  Can  it  rightly  be  called  "  separate 
property  7  "  And  yet  it  seems  strange  if  in  one  caae  the 
property  is  to  be  liable  and  not  the  other.  Thia  should 
be  made  clear.  It  should  be  noticed  that  the  effeot  of 
the  clause  will  be  to  make  a  debt  payable  out  of  future 
separate  estate,  bnt  it  will  not,  apparently,  give  the 
married  woman  the  status  of  a  debtor :  Ataood  v.  Oki- 
eheittr.aSli.  T.  Bep.  K.  8.  48;  L.  Rap.  8  Q.B.  Div. 732; 
Pike  v.  FUzgibbon,  vbi  tup.  This  oartainly  does  not  seem 
to  agree  with  clanse  1  of  the  Sfarried  Women's  Property 
Bill,  which  was  issued  in  an  amended  form  at  the  end 
of  last  week.  The  clause  of  the  Bill  before  us  applies  to 
covenants  implied  by  virtue  of  the  Conveyancing  Act, 
1881.  No  doubt  this  points  espeoially  to  section  7  (3)  of 
that  Act.    Bnt  the  first  difficulty  Is  to  discover  whM 
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seotiou  7  (8)  means.  If  hosbaod  and  wife  eaoh  oooveys 
as  "benefioial  owner,"  Messrs  WoUtsDholme  and  Tamer 
atate  the  three  foUoninf;  coveaants  will  be  implied  :  (1) 
by  the  wile,  as  beneficial  owner,  binding  her  separate 
estate  (see  TuUeU  v.  Arnutrong,  i  Beav.  823,  per  M.B.); 
(2)  by  the  basband  as  beneficial  owner ;  and  (3)  by  the 
basband  in  the  same  terms  as  the  ooTenant  implied  by 
t)ie  wife— i.e.,  in  effect,  that  Dotwithstandiug  any  act  or 
default  by  her,  or  by  anyone  tbrongh  whom  she  derives 
title  otherwise  than,  &o.  Messrs.  Gierke  and  Brett  (2od 
edit.  66)  aoggest  that  a  fonrtb  oovenaot  is  implied,  but 
we  oannot  ooncar  in  that  view. 

The  resalt  of  this  new  clanse  will  be  to  make  it  per- 
fectly clear  that  ooveoant  No.  1  does  bind  the  separate 
estate,  and  to  extend  it  to  fntnre  separate  estate.  It 
does  not  appear  that  it  will  personally,  bind  a  married 
woman  to  ezeoote  a  deed  for  farther  assaranoe  in  accord- 
ance with  bcr  coTenants,  only  her  separate  estate  will 
be  liable  in  damai;es.  There  seems  no  reason  why  a 
married  woman  should  not  be  called  apoo  specifically 
to  perform  a  covenant  for  farther  assaranoe  under  the 
same  conditions  as  an  ordinary  vendor :  see  Soi;.Y.(&  P. 
612.  It  makes  the  anomaly  the  greater  that,  nnder 
oovenant  No.  8,  it  we  rightly  interpret  it,  after  the 
basband's  death  bis  representatives  may  be  liable  for 
the  coDsequencas  of  the  wife's  refnsad  to  perform  her 
oovenant,  while  she,  if  she  has  no  "  separate  estate," 
will  escape.  This  surely  is  capable  of  remedy.  We  may 
remind  our  readers  that  the  Married  Woman's  Property 
Bill,  which  is  also  on  its  way  through  Parliament,  and 
is  undergoing  alterations,  affects  in  an  important  way 
some  of  the  clauses  of  this  Bill.  We  shall  discuss  these 
in  a  future  article,  bat  meanwhile  we  must  express  an 
earnest  hope  that  the  varioas  changes  taking  place  in 
that  Bill  will  be  carefully  considered  in  relation  to  the 
clansss  affecting  married  women  in  the  Bill  before  us, — 
Zaw  Ttmc 


COUNTER-CLAIM  ON  COUNTER-CLAIM. 

A  main  portion  of  the  science  of  procedure  resolves 
itself  into  the  problem  where  to  draw  the  line.  A  pro- 
oeeding  may  seem  from  many  points  of  view  to  be 
reasonable  and  just,  and  yet  it  may  not  be  permissible 
as  a  rule  of  procedure,  which  most  be  governed  by 
rules  at  once  the  striotest,  and  framed  according  to  tbe 
most  general  considerations.  We  are  inclined  to  think 
that  tdbe  neoessity  for  drawing  the  line  so  as  to  mo  in  a 
manner  most  convenient  to  the  average  of  eases  has 
not  been  suffloiently  dwelt  upon  in  the  decision  of  Take 
V.  Andrtwt,  reported  in  the  May  nnmber  of  tbe  Law 
Journal  JZeporU.  Tbe  action  was  for  rant  doe  at  Mid- 
summer, 1881.  The  writ  waa  issued  on  August  26,  the 
statement  of  claim  delivered  on  November  29,  and  tbe 
statement  of  defence  on  December  22.  The  tenancy 
subsisted  until  Michaelmas  Day,  and  tbe  defendant 
alleged  that  ha  was  entitled  to  an  outgoing  valuation, 
which  be  accordingly  claimed  by  way  of  ooanter-olaim, 
although  it.  bad  aoorued  since  tbe  issuing  of  tbe  writ. 
On  the  same  day,  however,  the  plaintiff  weold  be 
entitled  to  another  instalment  of  rent.  He  aoooadingly 
proceeded  to  claim  this  sum  by  means  ol  a  oounter- 
claim  to  the  defendant's  oounter-olaim — a  new  and 
hitherto  unheard-of  proceeding,  which,  however,  has 
now  received  tbe  sanction  of  Mr,  Justice  field  and 
Baron  Huddleston.  If  this  decision  be  right,  there  is 
BO  end  to  tbe  vitality  of  an  action  nnder  reasonably 
fttvonrable  circnmstanoes.  There  is,  let  us  sappose,  a 
twenty-one  years'  lease  subsisting  between  plaintiff  as 
landlord  and  defendaot  as  tenant,  who  is  sued  for  bis 
&rst  quarter's  rent.  Tbe  defendant  sets  up  a  oonnter- 
claim  that  the  plaintiff  covenanted  to  pat  a  new  roof  on 
tbe  honse.  The  plaintiff  doss  not  deliver  bis  reply 
nntil  a  second  quarter's  rent  is  due,  when  he  oonnter- 
olaims  in  respect  .of  that  amount.  By  tbe  time  the 
defendaot  delivers  bis  rejoinder  a  fresh  grievance  of  bis 
is  ripe,  possibly  that  the  plaintiff  undertook  to  paint  in 
tbe  first  six  monthsi  The  action  is  now  ready  for  trial ; 
but  before  it  is  reached  another  quarter-day  passes,  and 
tbe  plaintiff  adds  »  fresh  oonnter-olKim.    It  will  go 


hard  if  the  defendant  does  not  cap  tbe  effort,  and  if, 
nnder  the  rather  exasperating  oiroamstaDoes  of  tbe  case, 
the  monotony  of  the  proceedings  is  not  relieved  by  a 
counter-claim  or  two  for  assault  and  battery,  to  which 
possibly  the  wife  of  one  or  other  of  the  parties  is  made 
third  party.  There  is,  in  fact,  no  reason  why  the  litiga- 
tion shonld  not  go  on  for  one-and-twenty  years,  and 
such  time  afterwards  as  jndgea  and  jurymen  can  be 
made  to  understand  the  case. 

This  picture  may  seem  extravsgsnt.  It  is  enough 
if  it  ib  a  possible  picture,  unless  some  limit  be  placed 
on  the  right  to  couuter-claim.  The  decision  in  Take  v. 
.intfrciM  allows  an  nolimited  right  to  counter-claim  ia 
either  plaintiff  or  defendaot.  With  this  must  ba 
contrasted  the  decision  of  the  Master  of  the  Bolls  in 
The  Original  Hartlepool  Company  v.  Qibh,  46  Law  J. 
Rep.  Cbano.  811,  which  drew  so  strict  a  limit  to 
counter-claims  as  to  exclude  damages  Buffered  by  a 
defendant  since  the  date  of  tbe  writ.  On  the  general 
principle  we  prefer  the  decision  of  the  Master  of  tbe 
Rolls  to  the  present;  that  is,  so  far  as  the  Master  of  the 
Rolls  held  that  a  limit  must  exist.  We,  on  a  previous 
occasion,  expressed  disapproval  of  tbe  actual  limit 
placed  by  the  learned  judge.  His  mistake,  whioh  is 
now  generally  admitted,  proceeded  apparently  from  a 
want  of  experience  in  oases  in  which  damages  were 
claimed,  the  Master  of  tbe  Rolls  being  under  the 
impression  that  damages  sinoe  tbe  date  of  the  writ 
could  not  be  recovered  by  a  plaintiff,  and,  therefore, 
holding  that  they  ooald  not  be  recovered  by  a  defendant 
on  a  counter-claim.  Mr.  Jastioe  Fry,  in  Btddall  r. 
Maitland,  60  Law  3,  Rep.  Cbano.  401,  declined  to 
follow  the  Master  of  tbe  Bolls,  and  held  that  a  cause 
of  action  arising  sioce  the  writ  may  be  the  subject  of 
counter-claim.  These  two  cases  are  far  from  standing 
and  falling  together.  It  does  not  follow,  beoauss 
damages  since  the  writ  may  be  recovered  on  a  counter* 
claim,  that  a  canse  of  action  arising  since  tbe  writ  may 
be  the  subject  of  a  oonnter-olaim.  Tbe  state  of  facta 
which  ftrose  in  Tvke  v.  Andreai,  in  so  far  as  they  throw, 
light  on  BtddaU  v.  Maitiand.  tend  rather  to  throw  doubt 
on  tbe  principle  there  laid  down.  Tbe  defendant's 
connter-olaim  in  Take  v,  Andrem  arose  since  tbe  date  of 
the  writ,  and  the  plaintiff's  counter-claim  arose  at 
exactly  the  same  date.  To  allow  the  defendant  to  set 
up  this  cause  of  action,  and  to  shut  tbe  plaintiff  out  of 
a  canse  of  action  arising  at  the  same  time,  has  the 
appearance  of  inequality.  It  may  well  be  said  that,  ia 
order  to  prevent  a  confused  pile  of  counter-claims,  the 
line  onght  to  be  drawn  at  tbe  date  of  tbe  writ  We  do 
not  think  this  ia  necessarily  so,  becaose  tbe  Judicature 
Acts  speak  of  a  counter-claim  as  a  cross-action  ;  and, 
if  tbe  plaintiff  is  so  baokward  in  pressing  forwaid  bis 
olaim  as  to  give  time  for  a  oennler-olaiaa  to  iasne 
against  him,  be  has  only  bimaelf  to  blame.  Tbe  pro- 
position at  present  in  qneation  is,  whether  tbe  plaintiff 
can  be  allowed  a  coaoter-elaim. 

The  foaadatlon  of  the  law  of  ooanter-olaims  is  to  be 
found  in  snb-seotioo  8  of  section  Si  of  tbe  Judicatare 
Act,  1878,  and  in  Order  XIX.,  Bale  3.  Neither  in  the 
Act  nor  in  tbe  mle  is  to  be  found  aoytbiag  to  suggeat 
that  a  ooanter-olaim  is  an  instiument  which  may  b* 
used  by  a  plaintiff  s((ainst  a  defendant.  Xbe  Aot  refen 
to  relief  being  given  by  this  means  "  to  any  defendaak 
against  any  plaintiff,"  and  tbe  rale  refera  to  "the 
defendant  setting  np  claims  against  tbe  olaim  of  tlw 
plaintiff."  Order  XX.  provides  for  pleading  jmitdarrtin 
continaanet,  bat  applies  only  to  "  grounds  of  defence,'* 
between  which  and  oounter-olaims  a  broad  distinction 
is  drawn.  There  can  be  little  doubt  that  the  drafts- 
meo  of  tbe  Aets  and  Rules  bad  in  their  minds  only 
causes  of  action  aoorued  at  tbe  time  of  tbe  issuing  oit 
the  writ,  but  it  is  still  possible  that  room  maiy  be  left 
for  ^aims  aoomiog  sinoe.  If  this  be  so,  the  question 
arises  whether  such  a  olaim  aooming  to  the  plaintiff 
oan  he  introduced  by  way  of  counter-claim,  or  whether 
it  should  not  be  msde  by  way  of  amendment  I  It 
seems  to  have  been  assumed,  in  Tok«  v.  Andrewi,  that 
tbe  writ  could  not  be  amended  so  as  to  allow  the  rent 
acoraing  sobsequently  to  be  claimed.   Bat  ia  this  oleftr  1 


Digitized  by 


Google 


240 


THE  IRISH  LAW  TIMES,  [May  2?,  1882. 


The  date  of  the  writ  most,  of  coarse,  remain  m 
origiDally  given ;  bat  tbere  aeems  no  reason  wby  it 
should  uot  be  stated  that  by  amendment  dated  sab- 
seqnemly  a  farther  claim  was  added.  If  tbe  trae 
readint;  of  tbe  rates  is  that  sobseqaent  claims  by  a 
plaintiff  may  be  introdooed  by  amendment  of  tbe  writ, 
there  is  a  subataatial  difference  between  tbe  right 
praotioe  and  that  laid  down  ia  Take  v.  Andrem.  Under 
Order  XXVIL,  Bale  II,  an  order  mast  be  obtained  to 
amend  the  writ,  whereas  iToIr;  v.  Andrem  permits  a 
plaintiff  to  ooanter-olaim  as  a  matter  of  right.  It  mast 
be  remembered  that  a  plaintiff,  by  issaiog  his  writ, 
elects  to  sae  on  the  oaasee  of  aotlon  then  existing.  If 
tbere  are  other  aan«eB  of  action  in  prospect,  he  has 
only  to  wait,  when  he  can  combine  both.  The  whole 
sabjeot,  especially  considering  tbe  view  taken  by  the 
MaHter  of  the  RoUp,  reqaires  investigation  before  the 
Court  of  Appeal,  which  was  invited  by  Mr.  Jnstioe  Fry 
in  the  case  before  him,  and  is  more  than  ever  necessary 
since  Take  v.  Andreic».  As  the  law  at  present  stands 
interpreted,  the  pleadings  in  the  action  seem  capable  of 
becoming  very  looonvsnient  and  perplexing  in  their 
character,  and  extending  to  a  length  compared  with 
which  a  siitrebatter  was  a  moderate  limit.— ^nf 
Journal. 


•  OFFICIAL"  REPORTS. 


To  our  review  of  recent  Bnelish'  de<siMon«  in  (he 
prcHent  namber  we  are  able,  for  tne  first  time,  by  reason 
of  having  reviewed  the  Laie  Reportt  np  to  date,  to  tarn 
to  the  Law  Journal  R^iorCi,  and  notice  those  caset  of 
important  application  wbiofa  have  not  as  yet  appeared 
in  the  former  Reports.  Oar  present  issae  reviews  the 
cases  in  the  January  and  Fehraary  nambnrs  of  the 
Law  Journal  Reportt ;  and  ii  will  be  a  stirprise  to  many, 
probably,  to  find  that  there  are  so  many  oases  Of  con- 
siderable importanoe  which  have  appeared  there  so 
long  ago  as  January  or  February,  bat  which  have  not 
as  yet  been  reported  in  the  official  Reports.  This  wonid 
not  be  a  matter  of  surprise  if  these  were  deoisions  of 
the  various  Divisional  Conrts  merely,  for  it  might  then 
be  supposed  that  they  were  standing  for  appeal,  and 
that  tbe  editors  of  the  Law  Reportt  ttare  waiting,  so  as 
to  carry  oot  their  very  convenient  practice  of  reporting  at 
the  same  time  the  decisions  of  tbe  Oonrt  a  quo  with  the 
deoisions  in  the  Court  of  Appeal ;  but  it  will  be  fonnd 
that  several  of  the  cases  we  revie#  in'this  nnmber  are 
tiaies  in  the  Coart  of  Appeal. — Canada  Law  Journal. 


.  INDBXINa  AM>  DiaESTINO.     . 
The  follbwlbg  obserrations  '(which  thb  'Oett»al  Law 
foumat  qnetes  frotn  K  IiondoneootempoMrv)  may  be 
read  in  oonnexton  with  oar  own  temarkson  tite  Mbjeet, 
i&Ir;L.  T.  79t—  • 

'"  Some  disenssion  has  rsMutiy  tklren '  pla&e  in  the 
Atberiean  Ifagal  jonMals  on  the  subjeot  of  legal  digest^ 
fng  and  indexing,  and  We  tttiift  that  attentioft  mi^t 
not  nnprofltably  b«  ttimed  to  this  ^nhjeot  in  EogtsBd'. 
Air  re)(ards  digests,  ft  appears  ttf  nf  ibit  th*  Law  lttp«rtt 
Mme  time  ag«V  introdttAed  a  ciM&pletMjr  «rron«oas  pritr- 
efple.  The  digests  itisnfed'  fi^om  limcf  tb  time  by  tbe 
bther'  eatrent  series  or  npHtih  bhte  always  prooeedol 
M  the  plan  of  selebtiDg,  whiisreyer  it  is  possible,  broad 
((eneral  headings,  grotrpingtrndetr'STib-headlDgs  the  oases 
falling  onder  these  general  headings,  and  Inserting  for 
the  cases  falling  nnder  these  general  headings,  and  for 
others  which  do  not  oome  within  them,  cross-references 
under  so  many  of  the  titles  aa  are  necessary  to  seonre 
that  DO  one  looks  in  vain  for  any  point  in  the  digest. 
Tbe  digest  pnblished  by  the  Lav  S^iort*  in  1870  intro- 
daced  a  new  principle  of  arrangement.  There  is  not  a 
single  case  given  nnder  most  of  tbe  general  headings, 
bnt  only  a  series  of  references  to  other  places.  Thns, 
to  take  one  of  the  best  known  headiogB,  ■■  Landlord  and 
Tenant,"  there  are  aboat  a  hnndred  references  to  other 
parts  of  the  digest,  inoloding  eleven  relating  to  distress — 
as,  for  instance,  "  Distress  by  opening  a  window  which 
is  shut  bnt  not  fastened.— iSSee  Eatry  by  opening  window." 


As  there  happens  to  be  no  such  heading  in  the  digest 
as  "  Entry  by  opening  window,"  this  is  embarrassing; 
bnt,  even  when  snob  mistakes  do  not  ooonr,  oonsider 
the  trouble  and  annoyance  which  this  mode  of  arrange- 
ment occasions  to  the  practitioner  who  wants  to  run 
bis  eye  over  all  the  recent  oases  relating  to  distress. 
Consider,  also,  the  difficnlty  oooasioned  to  persons  who 
cannot  remember  or  gaess  tbe  minutits  of  a  ease  saffi- 
oiently  to  look  for  it  at  once  nnder  tbe  word  which 
relates  to  a  small  detail.  And  again,  oonsider  the 
labour  thus  oooasioned  to  anyone  who  wants  to  note  np 
bis  text-books  on  particular  snbjeots.  We  refer  to  this 
niatter  now  beoanse  in  the  Consolidated  Digest  recently 
issued  by  the  Coonoil  of  Law  Reporting  we  observe 
with  satisfaction  that  this  absnrd  principle  has  been 
departed  from  to  a  considerable  extent.  We  have  now, 
nnder  the  heading  of  "Landlord  and  Tenant,"  fifteen 
sub-headings,  oomprisiDg  tbe  most  important  branohea, 
And  with  tbe  cases  itrranged  qnder  each  sub-heading. 
These  are  followed  by  cross-references  to  miscellaneons 
points  tslating'to  the  sdbjeot.  We  hope  this  is  an 
indicatfon  that  the  evil  experiment  has  been  abandoned, 
ini  that  we  are  vow  to  return  to  the  old  and  oonveoient 
princl|)le.  As  regards  indexes  to  law  books,  we  have 
oome  across  mafiy  qaaiut  itistanoes  illustrating  the 
practice  of  their  pre{>aration  without  any  definite  prin- 
ciple. We  eoaia  pofnt'toa  work  which  has  a  general 
heading  in  the  Index  "Hew,"  followed  by  snb-beads 
sdeh' as  "Trial;"  and  to  another  book'in  the  index  to 
whieh  there  is  first  a  general  heading  "  Jndge,"  with 
a  sub-beading  "  Single ;"  followed  by  another  general 
heading  "  Judges,  and  see  Judge."  Atad  tbere  is  another 
legal  work  which  has  a  heading  "  Yermin— see  Hooting 
and  Trespassing,"  which  reminds  ns  of  the  heading  in 
the  index  to  the  Korth  OaroHna  Btatotes,  "Stad- 
horses — see  Religions  Societies." 


THE  FBEVENTIOM  OF  CBIUE  BILL. 

'  Whatever  atgnments  may  be  nrged  against  the  alleged 
severity  of  the  Bill  for  the  prevention  of  orime  in 
Ireland,  it  is  an  nndeniable  fact  that  its  most  stringent 
provisions  are  for  the  most  part  in  anbstanoe  mere 
reprodooMons  of  earlier  legielatioa. '  The  elanse  directed 
against  "nnlawfal  as8<k:iatMD«"  is,  for  example,  fonoded 
on  the  Weatmeath  Aol  of  1971  (64  Vict.,  o.  Sfi),  and  its 
enactments  agaikist'the  Ribbon  Scoiety.  So  also  the 
power  of  arresffng  strangeM  tonad  te  ptootaimed 
OiBtriOtB  nnder  sne^aibtis  eiroamHtabees  is  to  be  found 
bnthin  the  Aotof  1888  (8  <*r4  Will.  4.  o:  4>  and  in  the 
Peace  Pleservation  Act  of  1970  (88  Viot,  c.  9).  In  the 
latter  Act,  again,  are  to  be  foand  precedents  for  the 
power'of  arresting  persons  tfat  of  their  homes  at  night, 
tfabseienre  of  seditious'  newspapMS,  «be  power  of  snm- 
inoning  persons  snspectHd  b(  being  ablees  gira  evidence 
6f  an  oSbn^  where  no  IndividasA  is  charged  with  it, 
and  the  irif(M  of  appMbMididg  ataomiding  witnesses. 
Tbe  revival  of  the  Alien  Aot  speaks  for  itself.  Finally, 
the  payment  of  compensation  for  personal  •injuries  by 
the  district  in  wbiob  they  were  jperpetrated  is  also 
recognised  by  the  Aot  of  1870,  bat'fs  there  made 
assessable  by  the  graM  jvt^of  tb«  otfouty  instead  of  by 
the  Lord  Lieotenant  as  id  the  present  BiU. 

In  ooe  section  of  the  Bill  thiers  ooenra  a  word  which, 
as  far  as  we  know,  is  'afanest  "ankuown  to  tbe  English 
langnage.  It  is  provided  that  any  charge  for  additional 
oonstabnlary  or  oompensation  shall  be  "  applotted  " 
rateably  npon  all  rateable  hereditaments  in  tbe  district 
On  reference  to  the  dictionaries  we  have  been  able  to 
discover  two  passages  in  which  the  word  ia  nsed,  and, 
oddly  enongh,  both  of  these  relate  to  Ireland.  One  is 
from  the  articles  of  peace  with  the  Irish  rebels  in  1448 : 
"  They  shall  have  power  to  applet,  raise,  and  levy 
means  with  indifferenoy  and  equality,  for  the  bnying  of 

arms   and   ammnnition They  shall   be 

authorised  to  appoint  reoeiven  ....  for  snoh 
money  as  shall  he  assessed,  taxed,  or  apploUed."  The 
other  passage  is  from  articles  of  peace  between  the 
Roman  Catholics  and  tbe  Loan  LntTTBNun  in  1648 ; 
**  En  MuKSTT  is  graoioasly  pleased  that  in  the  direc* 
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tioDB  wbiob  shall  iasoe  to  any  each  oonnty  (or  the 
i^pplottmff,  sob^ividiDfti  nod  levying  of  the  said  publio 
MMMmeDta,"  Ae.  It  is  remarkable  that,  altboagh  he 
oitea  this  last  passage,  Ricbardsoo  deflDes  the  term  as 
meaning  "  to  scheme,  to  contrive,  to  plan."  Latham, 
on  the  other  hand,  gives  the  obvioasly  oorreot  rendering, 
"  to  effect  by  assesameot,  apportionment,  or  allot- 
ment."—^OM  Time$. 


LAD"?  LAWYERS. 


The  Massaofaasetts  Legislatare  have  enacted  that 
women  may  praotioe  aa  attorneys-at-law,  sabjeot  to  the 
ordinary  roles  o(  admiesioa.  We  are  inolined  to  tbiok 
tbie  is  right.  It  is  diffionlt  to  see  why  men  aboold  ad- 
judge that  women  shall  be  ezeladed  from  any  lawfal 
ooenpation.  Exeloaion  of  either  s«z  oo  gronnd  of  policy, 
sooh  as  want  of  edaoatioa,  eiperianoe  or  capacity,  is 
defesriUe  in  respect  to  mauy  classes  whose  occupations 
iutriusically  oouoeio  tho  lives  or  property  of  the  com- 
munity, snch  as  pbysiciaos,.  apothecaries,  lawyers, 
pilots,  engineerst  and  the  like ;  bnt  exolnaion  on  aoconnt 
of  sex  or  colour  is  indefensible  on  pbilosophioal.  or 
poUtioal  grounds.  A  woman  has  jnst  as  good  a  nataral 
right  to  earn  her  living  as  a  lawyer  as  ^e  has  to  earn 
her  living  as  a  teacher,  editor,  lectorer,  psinterr  actor, 
or  siogei^  or  in  the  domestic  vocations.  The  qnestlon 
is  entirely  distinct  from  that  af  her  right  to  vote  or  sit 
on  jaries  or  bold  office.  Nothing  bat  a  childish  jealoosy 
has  thus  tar  debarred  women  from  aooess  to  oar  pro- 
fession. Vety  few  probably  will  ever  enter  it.  Of 
those  who  enter  it  few  probably  will  make  a  shining 
■noeess,  partly  from  want  of  native  aptitude,  partly 
from  want  of  pablio  qonfidence.  Women  are  better 
adapted  to  divinity,  uiediciBe,  and  especially  to  teach- 
ing, than  to  the  law,  hot  they  have  a  right  to  try  the 
law.  It  is  high  time  that  men  divested  themselves 
of  the  foolish  notion  of  their  native  saperiority  to 
women — a  notion  that  leads  some  oommnniuee  to  enact 
that  they  have  a  sovereign  and  exolasive  right  to 
oommit  adultery.  The  qoestion  is  not  so  mnob  of 
superimrity  as  o(  difference.  Man  is  not  physically 
superior  to  woman  beoanse  be  oao  ohop  wood  or  play 
ball  better ;  as  a  wet-nnrse  be  would  mum  a  mortifying 
failure,  and  a  woman  can  bear  the  toethacbe  a  great 
deal  better.  In  ioteUectaal  matters  they  stand  aboat 
equal  in  the  Behoels-  wliere  they  taagbt  togntber,  the 
advantage  if  Miy  being  ob  the  uds  of  ^he  girls.  It  is 
perhaps  only  in  intsHMtnat  andnranoe  that  men  surpass 
women,  and  this  fact  will  always  render  man  the 
stronger  in  the  law.  But  we  know  a  great  many 
pitifnlly  poor  he-lawyen.  On-  the  wholes  w«  should 
like  to  see  the  learned  pmlessioos  thrown  open  to 
women.  If  any  woman  wants  to  be  ft  iawyaiv  we  can- 
not see  why  she  should  not- be;  <knd  if  any.  man  or 
woman  wants-  to  employ  a  womao-lawyer,  we  cannpt 
see  why  the  privilegs  sbcnld  nvt  be  graqted.— .42Atwy 
Zaw  JcmrntU.     -  '      ,       . 


OEBTmCAtES  I'Otl  TdWN  AND  COtTJtlfRY. 

The  ease  of  BeSartm,  reported  ia  the  May  immbef 
of  the  Laie  /ottnml  JUpc»1a.-AoaX%  with  a  snt>j^et  npaa 
wUcb  (here  is  som»daffaiaaoe  o{  opinioa  between 
oonntiy  and  town  aelioitors,  and  which  w«aiaoi4ea,tally 
InvolvM  in  the  recent  aotion  against  tbe  law  staUotiers. 
It  was  adverted  te  in  an  article  on  "  Solicitors  aud  Law 
Stationers,"  on  April  1  last ;  and,  now  that  a  decision 
is  reported,  it  deeerves  fuller  treatment.  Beaden  of 
the  ease  must,  however,  be  prepared  for  a  disappoint- 
ment, because,  in  fact,'it  decides  little  more  thap  the 
case  in  hand,  and  does  not  sappLy  a  teat  for  a  difficulty 
much  needing  solution.  Mr.  Horton,  a  solicitor,  had 
a  bill  of  oosta  of  his  in  an  action  tsxetl  by  a  client 
named  Brawn  under  an  order.  Brown  was  represented 
at  the  taxation,  which  took  piace-at  tbe  Royal  Courts,  by 
Meesrs.  HugginsA  MaUordi  soUoitors,  of  .Birmingham. 
Tbe  bill  was  cut  down  oonsiderably,  and  the  costs  «f 
tbe  taxation  became  payable,  by  Mr.  Horton.  The  bill 
of  Messrs.  Hoggins  A  Mallard  was,  however,  objeoted 


to  by  Mr.  Horton  on  the  groand  thiit  those  gentlemen 
had  only  country  certifloates,  whereas  by  attending  the 
taxation  at  tbe  Royal  Conrte  they  had  practiad  in 
London.  If  this  contention  were  well  founded,  Messrs, 
Hnggins  &  Mallard  coald  not  recover  tbe  costs  in 
question,  because,  by  section  S9  of  the  Stamp  Act,  1870, 
every  person  who  "  acts  or  practices "  as  a  solicitor, 
without  a  duly  stamped  certificate,  is  deoUred  "  in- 
capable of  maintaining  any  Mtion  or  suit  for  the 
recovery  of  any  fee,  reward,  or  disbarsement,  on 
acooant  of,  or  in  relation  to,  any  act  or  proceeding  dons 
or  taken  by  him  in  such  capacity."  The  soheditle  of 
the  Act  imposes  a  duty  of  £9  "if  such  person  practises 
or  carries  od  his  business  in  England  within  ten  miles 
from  the  General  Post  Office,"  and  £6  if  "  beyond  the 
above  mentioned  limits."  Bad  Messrs.  Hoggins  A 
Mallard  practised  or  carried  oo  their  basioess"  at  the 
Royal  Courts  by  attending  the  taxation  J  Mr.  Justice 
Field  decides  that  they  had  not.  because  tbe  words 
"  acta  or  practises  **  in  the  peoal  clause,  and  "  practises 
or  carries  on  business,"  point  to  a  distinction  in  tbe  case 
of  a  person  who.  has  no  certi&cate  at  ^1,  and  a  person 
who  has  a  country  pertificate.  The  word  "i^ots"  occurs 
in  tbe  penal  clause  but  not  in  the  scbedule,  thus  ap- 
parently showing  that  one  "act"  by  an  nnoertiQcated 
person  'is  penal;  but  there  must  be  a  "  praetising"  iu 
London  by  a  person  with  a  oertiBoate  of  the  limited 
kind. 

.  This  seems  to  be  the  true  reading  of  tbe  judgments 
of  Mr.  Justice  Field  and  Mr.  Justice  Cave ;  otherwise, 
if  acting  and  practising  are  the  same,  it  would  be 
neoessary  to  show  several  acts  before  a  totally  uncer- 
tificated person  could  be  convicted.  The  statute  38  it 
a  Via,  c.  137,  ei  19,  appears  to  have  been  referred  to  iu 
the  argument ;  hut  it  was  nofurtunately  not  dealt  with 
by  the  judges,  who  did  not  hear  Messrs.  Hnggios  it 
Mallard's  counsel.  It  provides  that  "tor  determining 
the  rate  of  stamp  duty  payable  on  tbe  oertifloate,  the 
place  or  places  where  the  attorney  or  solicitor  carries 
on  his  business  shall  be  deemed  to  be  tbe  place  or 
places  of  his  residence  within  the  meaning  of  tbe  Acts 
relating  to  stamp  duties  on  certificates."  The  Stamp 
Act  was  passed  since  this  Act ;  but  it  did  not  repeU 
tbe  section  in  question,  aud  tiie  Solicitors  Act,  1877, 
while  it  repealed  a  portion  of  the  section,  left  tbe  words 
quoted  standing.  It  would  thus  seem  that  the  Legis- 
lature intended  "  residence "  in  London  or  in  the 
oonatry,  to  be  tbe  test  p(  the  amount  oi  the  duly.  Tbe 
Stamp  Act,  1870,  it  is  true,  besides  the  words  "  carrying 
on  business,"  uses  the  word  "practise,"  which  latter 
word  is  not  defined  by  seobion  19  of  the  Solicitors  Act, 
1877;  but  the  deelaration  wbteb  solioitora  have  to 
make,  given  in  the  sobedule  to  the  Solicitors  JuA,  1977, 
qse^  the  words  "  oan^  on  business"  only;  thus  assuming 
that  praotisiog  and  oarryiog  on  basioess  are  one  and 
the  same  thing,  as,  in  poial  of  languags,  t)iey;  would 
seem  to  be.  It  is.disappointing  that  the  effeet  of  these 
provisions  shonld  not  liave  been  ez^mii^ed)  when  the 
question  was  so  neatly  naised  as  ia  Re,  fforUm.  The 
anxiety  of  judges  to.  snorten  arguments  by  not  hearing 
ponuael  on  both-  sides,  and.  otherwise,  in  iKudpible  from 
some  points  of  view ;  hut,  .wtiile  -it  ^aves  time  at  the 
jnomeot.  it  not  infrequently  prolongs  litigation  by 
leaving  the  d^isioa  <iae«mplete.  If  the  Court  had 
decided  that  residence  was  the  teat,  aolioilois  would 
have  little  diffioultyin  gioidiug  their  conduct.  Residence, 
of  course,  does  not  mean  merely  tbe  place  where  tbe 
solioitor  lives.  If  a  solicitor  has  offices  in  London,  and 
also  twenty  miles  off,  where  he  lives,  he  would  still 
have  to  take  out  a  London  oertifloate.  But  to  satisfy 
tbe  test  ef  residence,  be  mast,  we  thick,  at  least  have 
anoffioeorplaoeof  call  in  London,  As  the  case  stands, 
there  is  some  doubt  whether  praoti?ing  iu  London  may 
not  be  aomsthiug  different  from  residing.  The  judges 
decide  that  one  visit  to  tbe  central  office  is  not  practis- 
ing in  I^ndon.  But  how  many  visits  would  constitute 
practising  7  If  this  is  tbe  test,  one  professional  act  may 
safely  be  dene  iq  London  by  a  solicitor  with  a  country 
certificate,  but  not  two.  The  inconvenience  of  such  a 
state  of  the  law  is  a  further  argument  why  tbe  simpler 
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oriteriou  of  reeideace  was  ioteoded  to  be  adopted.  It 
nay  be  said  that  if  leaideooe  be  tbe  only  teat,  a  eolioitor 
might  have  hla  offioe  jast  outside  tbe  tea  miles  from 
tbe  Post  Offioe,  take  tbe  train,  and  do  bnaiDOSs  all  day 
loDg  at  tbe  Central  Offioe,  Bedford-row,  and  tbe  City. 
The  answer  to  this  is  that  tbe  line  mast  be  drawn 
q^mewhsre ;  and  •  eolioitor  who  has  no  offioe  or  address 
within  ten  miles  of  the  Post  Offioe  cannot  in  any  fair 
aiftBse  be  said  to  be  practising  in  London,  althoagh  ha 
quy  en  oooasien  issae  a>  writ  or  attend  a  trial  within 
the  radios.  We  believe  fesidenoe  to  be  the  test ;  bnt 
ve  should  have  been  glad  of  the  deoision  of  the  Court 
one  way  or  the  other.  At  present,  the  learned  judges, 
wiiile  deciding  tbe  not  very  disputable  qaestioD  that  one 
takation  does  tiot  make  a  prsiiotiee,  have  inadvertently 
missed  tbe  real  point  of  the  matter. — Law  Journal. 


CIVIL  BILL  APPBAIiS. 


At  the  maetiag  ol.tbe  titatistioal  and  Booial  Inquiry 
Soeiety  of  IreUnd,  an  the  2Brd  instaat,  a  paper  waa 
rtad  by  Mr.  Thohas  Lopoeli,  O'SHAOOHNHsaT,  Barrister- 
at-Law,  making  the  following  "  Sa<;ge8tjons  for  the 
Amendment  ot  the  Law  relating  to  Civil  Bill  Appeals." 

Th«M  M»  be  little  doubt,  whatever  may  have  been 
tibe'eitieet  of  those  wb»  devised  the  trial  of  small 
oansee  by  asttstaot  barristers  at  qnacter  sessions,  the 
idea  was  suggested  by  the  ancient  and  popular  practice, 
vbieb  ptevailai  in  tbe  last  oentaiy,  of  judges  of  assize 
baafing  small  oases  by  civil  IhU.  The  beat  part  of  a 
oeataiy -bAS  passed  over  since  tbe  establishment  of  the 
^•ttec  aaasioDS  ootirt,  and  daring  that  period  their 
jarisdietisB  baa  grown  by  Isgislativs  shreds  and  patches 
until,  with  few  eseepiioas,  they  now  possess  a  limited 
jviadietion  ia  alaaost  every  class  of  litigation.  The 
procedure  as  oiigioaUy  deviaed  was  and  has  rem.aiQed 
simple,  the  «xpeoee  small ;  and  these  elements,  with 
tbe  aatoral  desire  of  the  inhabitants  of  this  part  of  the- 
United  Kingdom  (or  cheap  litigation,  bid  fair  to  give 
tbe  courts  a  praotioal  mooopoly  of  what  constitutes  the 
great  baik  of  litigation— small  causes.  Tbe  office 
machinery  was  quite  adequate  for  the  olass  of  oases 
determined  on  in  these  «oarto  before  1870 :  they  were 
ocdiaary  landlord  and  tenant  ejaotments,  the  most 
usual  classes  ot  torts.and  eontraots.  appeals  from  petty 
aaaaioos,  and  business  of  a  kindred  class.  The  chair- 
man  vas  aloeet  always  a  praotising  barrister  of 
yositioB.  the  sessions  never  lasted  longer  than  the  fixed 
period  in  eaoh  teiat^  a  week  or  less,  and  from  600  to  600 
oases  were  got  through  in  tbe  week,  and  for  the  meet 
part  fairly  and  well  decided.  Sinoe  1870  tbe  Legislature, 
navlag Mgard  ta  the  popularity  of  tbe  courts,  arising  in 
a  gnat  meaaure  from  the  reasons  before  mentioned, 
has  by  a  series  of  enaotmeots  conferred  a  more  im- 
portant and  eiteosiye  jurisdiction  on  them — remitted 
onuses,  title  to  oorponeal  or  incorporeal  property  and 
aghta  where  the  annnal  ratiitg  of  tbe  lands  ia  dispute, 
or  out  of  which  the  right  ia  olaimed,  does  not  exceed 
£30;  as  equity  jnriadiolion  as  large  as  tbe  Koglish 
county  courts ;  claioM  nnder  tbe  £aiployerB' Liabiliry 
Aot ;  land  olaims  i  and  lastly,  the  fixing  of  lair  rents 
between  landlord  and  tenant,  WbiUt  so  largely. 
iooreaaing  the  jarisdiction,  the  effi«ienoy  of  tbeeoarts 
h^  been  materially  diminished,  not  only  by  reason 
of  tbe  increase,  but  in  addition,  by  the  attempt  to  apply 
the  old  procedure  devised  for  the  simplest  of  oases,  to 
tbe  determination  of  rights  often  of  an  exoeediogly 
complex  and  difficult  character.  These  difficulties 
have  been  enhanced  by  depriving  the  court  of  the 
benefit  of  chairmen  who  are  practising  barriHter»>, 
thereby  getting  inferior  men,  by  attempting,  without 
any  substantial  increase  ot  stsfF,  to  work  the  inorea^iud 
business  arising  from  the  new  jarisdiotiou ;  and,  lastly, 
by  substantially  applying  to  judgments  on  new  and 
important  rights  tbe  same  oumbroas  mode  of  appealing 
a*  theretofore  existed  in  common  law  cases,  and  by  tbe 
invention  of  a  mode  ot  appealing  in  equity  cases, 
consisting  of  an  imperfect  copy  of  all  the  vioes  of  the 
very  unsatisfactory  system  prevailing  in  England. 


I  propose  to  discuss  a  remedy  for  the  latter,  and  to 
snggest  one  or  two  heads  of  equity  jarisdiction  ancillary 
to  that  DOW  possessed,  which  ought  to  be  conferred  on 
tbe  court. 

The  office  machinery  as  it  at  present  exists  in  equity 
cases  is  incapable  of  improvemeott  and  save  in  tbe 
counties  ot  Armagh  and  Antrim,  where  the  clerk  of  the 
Crown  in  the  former,  and  the  registrar,  in  the  latter, 
are  gentlemen  of  exceptional  ability  and  indastry,  the 
most  monstrous  delay,  expense,  and  injustice  is  tbe 
result.  The  judges  are  in  no  fault— they  cannot  take 
accounts,  settle  oonditions  of  sale,  and  perform  all  the 
mass  of  offioe  work  of  an  administration  suit ;  if  tbey- 
did  so  the  ordinary  business  could  not  be  got  tbrougb. 
Those  alone  are  to  blame  who  in  ezteDding  a  useful 
meaaure,  stopped  short  at  a  most  vital  point  of  the 
English  Act,  namely,  its  well-regulated  equity  office 
machinery,  with  a  result  tfaat  their  reform  ia  impaired, 
that  suits  drag  on  for  years,  and  usually  only  terminate 
in  an  enforced  compromise. 

That  a  obeap  and  simple  mode  of  appealing  should 
exist  from  a  eonrt  so  constituted  as  the  oivil  bill  oonrts 
are,  no  one  would  have  tbe  temerity  to  deny.  The 
present  nods  consists  of  the  ordinary  common  law 
appeal  and  the  equity  appeal.  Tbe  former  to  the  judge 
q(  assize,  tbe  latter  to  the  Lord  Chincellor.  An  appeal 
lies  io  the  former  from  a  deeree,  whether  in  favour  or 
adverse  to  a  party,  from  a  dismiss  on  merits;  but  no 
appeal  lias  from  a  dismiss  without  prejudice,  from  an 
order  striking  out  the  case  with  costs,  from  an  adjudi- 
cation in  an  interpleader,  under  the  160th  section  of  tbe 
Civil  Bill  A«t — the  procedure  is  during  the  hearing  of 
civil  bills  at  the  sessions  in  which  the  judgment  has 
been  pronounced  and  after  it  baa  been  written  out  by 
the  opposite  parties'  solicitor,  and  signed  by  tbe  judge, 
any  of  the  parties  in  tbe  case  before  mentioned  may — 
by  lodging  double  the  oosts  aocarding  to  a  scale  provided, 
and  entering  into  a  reoognisanoe  ia  double  tbe  amount 
decreed  and  oosts,  or  withont  oosts  as  tbe  case  may  be, 
with  two  saretie^^appeal  to  tbe  judges.  Ou  the  mere 
statement  it  would  naturally  ooonr  to  an  intelligent 
person  such  a  system  is  unfit  for  tbe  present  day.  I 
will  now  proceed  to  point  out  a  few  glaring  anomalies 
that  I  have  known  to  result  from  it : — The  appeal  can 
only  be  taken  when  the  decree  or  dismiss  is  signed ; 
persons  have  been  kept  for  a  whole  sessions,  day  after 
day  waiting  for  the  opposite  solicitor  to  hand  in  decree, 
and  I  have  made  applications  for  the  purpose  of  com- 
pelliag  it  to  be  handed  in ;  the  double  oosts  most  be 
lodged  and  were  formally  a  forfeit,  and  even  now  in 
many  oonnties  are  still  so;  the  party  appealing  must  get 
sureties,  even  the  lodgment  of  the  money  is  not  suffl- 
cieut;  if  the  case  be  amongst  the  last  beard  an  aijeurn- 
ment  of  the  sessioiis  has  to  be  applied  for  to  tbe  foUow- 
iug  day  in  order  to  take  appeal — in  faot,  io  reference 
to  oases  heard  on  the  last  day,  if  the  party  does  not 
came  prepared  with  sureties,  even  though  he  is  prepared 
to  lodge  tbe  money,  he  loses  bis  right  of  appeal,  and, 
with  few  exceptions,  slight  faoilities  are  given  by  obsir- 
men  for  taking  appeals.  Ouly  one  who  has  attended  a 
sessions  in  a  sm«ll  town  eau  realise  the  difficulty  of 
getting  soreties,  or  a  stamped  appeal  bond ;  I  remember 
an  appeal  for  this  reason  on  one  occasion  being  taken 
ou  two  civil  bill  processes,  and  I  know  that  the  decree 
was  reversed.  In  lemittsid  cases  any  amount  may  now 
be  given,  tbe  plaintiff  is  necessarily  a  pauper,  and  if  a 
decree  for  £500  is  given,  no  surety  can  be  got,  and  a 
man  may  be  ruined  at  tbe  suit  of  a  pauper.  The  £60 
decree  is  a  mode  of  stopping  an  appeal,  to  get  two 
sureties  for  £100,  and  lodge  £10  or  £11  oosts  is  a-  very 
serious  matter,  and  in  many  instances  large  decrees  are 
given  for  that  very  purpose;  in  this  respect  a  oourae 
similar  to  that  in  existence  before  tbe  Act  of  1877  now 
prevails.  Until  tbe  recent  alteration  in  the  law,  the 
favourite  mode  of  stopping  an  appeal  by  a  plaintiff  was 
to  give  a  decree  for  a  farthing— he  could  not  appeal  and 
the  suit  was  thereby  determined.  I  remember  this 
oourse  being  adopted  in  a  oase  I  was  counsel  in.  An 
action  for  assault  was  brought  against  a  policeman  of  a 
very  gross  and  aggravated  character,  the  chairman  gave 
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a  deoroe  for  a  b&Ifpeany,  and  altboafih  vrgaatly  pressed 
to  give  a  dismias  in  order  to  enable  an  appeal  to.be 
broogbt  he  deolioed  to  do  wx    The  same  resalt  ie  now 

Srodneed  by  tbe  large  deoreee,  or  by  proaonooiag  a 
ismisa  without  prajadioe,  or  an  order  atrikiog  out  the 
oaae  with  oosta ;  from  the  first  mentioned,  an  appeal  is 
ao  dogged  with  ooaditions  that  practically  it  is  aselesa, 
and  from  the  last  it  does  not  exist. 

The  instanoea  of  hardship  and  iaoonvenienoe  might 
be  malttplied,  bat  I  have  oonfloed  myseM  to  those 
within  my  own  knowledge.  The  presaut  procednre 
enconrages  naeless  appeals  in  small  eases ;  it  is  easy  to 
appeal  in  a  £1  or  np  to  a  £5  deoree ;  tbe  parties  are  hot 
in  the  controversy,  for  it  is  daring  the  sessions,  and 
enter  recklessly  into  farther  litigation ;  nothing  else  oan 
account  for  the  number  of  small  appeals  whioh  are 
withdrawn,  and  tbe  nnmbsr  which  are  heard. 

Having  pointed  oat  many  of  the  defects  in  the  com- 
mon law  appeals,  permit  me  to  adopt  a  simtlar  ooDrse 
(t)ased  in  like  manner  on  personal  knowledge)  in  eqnity 
appeals:  the  procednre  is  within  one  month,  £10  is 
lodged  with  the  olerk  of  the  peace,  the  jadga's  note  and 
registrar's  note,  whioh  ia  nsnally  the  name  of  the  case, 
are  obtained,  and  a  notioe  of  appeal  served  on  the 
opposite  party;  this  with  the  notes  is  lodged  within  the 
like  period  with  the  chancellor's  secretary,  and  tbe 
appeal  on  the  notes  cornea  on  to  be  heard,  perhaps  at 
end  of  three,  more  likely  six  months. 

The  first  objection  to  this  system  is  the  hearina  the 
case  on  notes,  it  is  equivalent  to  the  old  plan  of  affidavit 
in  ohaooery  whioh  hae  been  coademned  on  every  side. 
The  case  often  depends  on  oomplloated  facts,  the  at- 
tempt to  unravel  tbe  truth  from  affidavits  has  always 
been  a  failure,  and  how  ft  is  supposed  it  could  sncoeed 
in  this  I  am  at  a  loss  to  conceive.  Ia  addition.  It  is  with 
great  diffioalty  many  ooanty  court  judges  are  got  to  take 
aojthing  like  a  full  note,  and  it  is  often  with  greater  difB> 
oulty  they  are  obtained  from  them.  I  remember  being 
present  at  the  hearing  of  an  equity  case  and  advising 
that  the  decree  was  wrong  when  the  notes  were  after- 
wards procured ;  the  entire  evidence  on  which  I  baaed 
myopinion  was  absent,  I  donotsaynor  beHeve  wilfolly, 
but  because  of  the  hurry  that  must  exist  in  hearing  of 
theae  cases  at  aesaioos.  A  ease  came  before  Lord 
Ohanoellor  Ball  on  appeal,  aad  it  waa  a  matter  6f 
notoriety  at  the  time  that  the  eonnty  ooart  jndge'a  notes 
were  impugned,  and  affidavita  were  filed  by  the  aoheitor, 
stating  that  a  material  portion  of  them  waa  falae ,-  the 
Iiord  Ohanoellor  acted  on  tbe  affidavits.  I  refrain  from 
stating  the  naOM  of  the  oaae  or  ohairman,  baoamae  I 
have  not  peraonal  knowledge  of  the  facts,  bnt  I  was  pat 
in  pnsaessioo  of  them  by  a  profsssional  gentleman  of 
animpeaohabla  veraoity.  Bach  a  ease  demonatratas 
that  the  present  system  is  open  to  gross  abuse.  Ooe 
.  mora  illnsuration :  an  equity  suit,  tbe  commonest  of  all, 
by  one  of  several  next  of  kin  to  administer  assets  was 
diamiaaed  on  a  wliolly  nusoataioable  objection,  an  appeal 
taken,  it  was  six  months  before  tbe  dismiss  was  reversed, 
and  then  the  judge  who  heard  tbe  appeal  ooold  make 
no  order  except  remit  it  back  to  tbe  ohairman,  in  the 
meantime  the  admiuiatrator  had  sold  a  considerable 
quantity  of  the  assesta,  thereby  reducing  the  aeourily  of 
the  share  of  the  next  of  kin.  The  system  is  radically 
bad,  it  is  open  to  every  possible  objection,  it  is  moat 
expensive,  it  is  very  tardy;  tbe  same  security  must  be 
given  in  the  smallest  legaoy  case  as  in  ooe  involving 
£500— showing  of  course  that  in  the  small  oase  it  is  too 
large.  In  tbe  large  too  small. 

Ko  more  complete  remedy  could  be  devised  than  tbe 
Bill  brought  in  by  Mr.  Findlater,  and  now  before  the 
Bouse  of  Commons.  It  proposes  to  repeal  all  the  appeal 
seetions  of  the  Oonoty  Court  Acts,  and  to  give  an  appeal 
from  every  adjudication,  whether  legal  or  eqaitable, 
to  the  judge  of  assiKe,  provided  notice  of  appeal  be  given 
within  fonr  days  i^fter  the  close  of  the  sessions;  and  it 
farther  gives  a  stay  of  execution  only  in  case  tbe  amount 
deoreed  be  lodged,  or  oosts,  as  ease  may  be,  or  aaffioiant 
security  entered  into  within  a  like  period,  thus  sim- 
plifying tbe  procedure,  allowing  time  for  oonaideratioh 
bofote  bringing  an  *pp«al|  and  eaabliog  in  eqnity  cases 


the  jndge  to  hear  tbe  witnesaes  and  jndge  of  the  facti 
from  tbem — at  once  putting  an  end  to  every^  difficnlty  in 
the  way  of  testing  the  validity  of  a  decision,  and  as  far 
aa  possible  preserving  a  aimilitude  to  the  mode  of  appeal 
in  nse  in  the  superior  courts  since  tbe  Judicaturo  Acts: 
Under  tbe  present  system  the  court  bas  no  power  to 
administer  assets  at  the  suit  of  an  execotor  or  admiais> 
trator,  nor  has  it  power  to  set  aside  fraadolent  deeda  dr 
bills  of  sale  at  tbe  snit  of  creditors,  to  attach  debts,  ot 
to  make  its  jndgraents  available  against  tbe  lands  of 
debtors;  provisions  giving  sai)h  a  jariadietion  would  bi 
uaeful,  and  attendant  with  considerable  benefit. 


OOUNTY  COURT  AMENOUENT  BHiL. 

A  Bill  to  amend  the  Acts  relating  to  the  County  Cburte 
in  Ireland,  and  to  make  better  provision  for  Appeala 
under  the  said  Acts, 

Whzbxas  a  la  expedient  to- amend  the  law  .and  {aac 
oedare  regulating  appeals  Ifom.eoitBty  oonrts  in  loelaad : 

Be  it  eoaoted,  &o.  .    .       .  .  .  j. 

This  Act  shall  extend  to  LrelaBd  only. 

This  Act  may  be  cited  as  tbe  County  Court  Amend* 
ment  Act  (Ireland),  1882. 

3>be  terms  •'oonttty  ooort  Judgw,"  "-oleA  «*  the 
peace,"  »  civil  bill  court,"  "  county,"  and  '•  boroogb."  <* 
thib  Act  shall  have  the  same  meaning  asle  provided  by 
the40&41  Viet.  c.  M.  

1.  Any  person  disaatisfled  with  any  deereev  dfsnife*, 
or  order,  whether  adverse  to  bfnt  «t  in  his  Cavouf, 
pronounced  by  any  county  court  judge, -In  th«eserelaa 
by  him  of  any  jarisdietioD  at  law  or  in  eqvttf  andter  ttoe 
several  Acta  cooferriog  iariadictfott  on  eenrrty  or  elvft 
bill  courts  in  Ireland,  may,  iffmanwer  herein -preivided, 
appeal  therefrom  to  tbe  judge  of  assise  for  the  f««p«eti^ 
oennties  in  which  auefa'  deetee,  disuiiita,  or 'order  shall 
have  been  made  or  proaouneed;  and  nwb  judge  >4( 
assize  ia  hereby  empowered  and  Teqnired  to  hear  soell 
cause,  Btrit,  or  matter,  and- to  make  aaoh  decree  oc 
order  thereon,  and  issue  sncA  execution  -in  all  reepeetis 
as  is  empowered  by  the  several  atatotes  in  tb»t  behaM 
by  the  said  eonuty  conrt  judges  tP  be  awarded,  and  tbe 
said  judge  of  assize  may  upon  any  snob  appeal  adjourn 
or  remit,  the  canse,  suit,  or  wotter  ibaek  to  the  county 
court  jndge  with  such  deolarattona -or  direecioue  as  he 
shall  think  proper,  and  may  upon  said  appeal  make 
such  order  with  referenoe  tothe«OMe  ttMMOf  ae  lie  shall 
think  fit.  .     ■<' 

9.  Bvery  appeal  ander  this  Ast  shall  be  by  aotia^ 
signed  by  the  party  appealing  00  bis-  solicitor  in  this 
form  or  to  tbe  like  effect  in  the  eabediile  to  tbia  Act 
anuexed.  Such  notice  shall  be  satved  within  fonr  dear 
days  from  the  close  of  tbe  sitting  of  the  eonnty  coast 
for  the  baariog  of  civil  bills  at  whiah-  the  decree  or 
adjudioation  appealed  from  aball  have  been  made,  and 
shall  be  to  tbe  next  aMiZTlo  be  held  after  the  said 
period.  Serviee  of  snch  »otlae  shall'be  effected-oB  ttte 
oppoeing  party  or  bis  aoHsitor  peraoosAly,  or  by'Ieaving 
same  at  tbeir  or  either  of  their  residences  with  a  cleric 
servanc,  wife,  or  child,  or  other  parson  iherAin  over  the 
age  of  nxteai  yeari;  and  proof  of  saoh  service  shall  be 
by  affidavit  made  before  any  justice  of  the  peace,  whioh 
he  la  bereby  empowered  ti  take,  or  before  the  olerk  of 
the  peace;  and  on  saoh  proof  being  given  tbe  clerk  of 
tbe  peace  shall  enter  the  same  for  hearing  before  the 
judge  of  assize,  and  snob  entry  shall  be  primft  facie 
proof  of  due  service  thereof  before- such' jndge  of  assise. 

3.  A  notioe  of  appeal  shall  be  a  stay  of  execution, 
provided  a  recognisance  conditiened  |o  pay  the  sum 
recovered  and  coata,  or  costs  awarded  in  case  no  sum  is 
recovered  if  a  defendant  appealing,  or  to  pay  the  oosts 
awarded  where  the  appellant  was  a  plaintiff  in  the 
ooanty  oonrt,  or  to  pay  the  costs  of  the  appeal  tn  case 
tbe  adjudication  appealed  from  was  in  favour  of  the 
party  appealing,  be  entered  into  with  sufficient  suretiea 
within  the  said  period  of  fonr  clear  daya  before  the  olerk 
of  the  peace  or  any  jnatioa  of  tbe  peace  of  the  county, 
or  In  case  the  party  appealing  desire  to  diapenae  with  a 
recogniaance  hj  lodgment  within  the  like  ()eriod  ot  tti« 
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kmoDut  of  said  Hams  reitpeotiTely  with  the  olerk  of  tb« 
peaoa,  who  absU  retain  the  same  and  dutpose  tbeteof  aa 
tie  shall  be  directed  by  the  jndge  of  assize ;  and  in  case 
of  an  appeal  noder  Part  IT.  of  tbe  Coanty  Coart 
Officers  and  Conrts  (Ireland)  Act,  1877,  where  any  act 
ritall  be  ordered  to  be  done  other  than  the  payment  of  a 
Bom  of  money,  then  on  eaterto);  into  the  like  reoogni- 
laooe  as  aforesaid  with  the  additional  condition  to 
abide  any  order  that  may  be  made  by  tbe  jadge  of  assize 
io  reference  (o  any  snch  act ;  and  tbe  recofjnisance 
herein  provided  may  be  in  the  Form  SI,  Schedule  0.  of 
the  14  &  15  Vict.  c.  67.,  or  to  the  like  effect,  and  with 
snch  variation  as  is  by  this  Act  provided ;  and  the 
reception  of  snch  recognisance  by  the  olerk  of  the  peace 
shall  be  oonclasive  evidence  that  the  several  provisions 
herein  enacted  in  reference  thereto  have  been  complied 
with,  and  in  case  any  snch  recognisance  shall  have  been 
taken  by  any  jaNtice  of  the  peace,  the  same  shall  be 
tetnrned  to  the  clerk  of  tbe  peace  within  two  days  after 
Mume  shall  have  been  taken  or  acknowledged. 

4.  In  oaae  any  deoree,  dismiss,  or  adjadioation,  not- 
withstanding notice  of  appeal  and  of  the  entry  into  each 
recoguisance  or  of  the  making  of  saoh  lodgment  as  is 
herein  provided,  shall  be  execated,  tbe  party  so  eseont- 
Ing  tbe  same  or  ooDtioaing  in  possession  of  any  goods 
thereafter  shall  be  deemed  to  be  a  trespasser,  and  may 
be  proceeded  against  accordingly. 

5.  From  and  after  tb^  passing  of  this  Act  sections  127, 
129,  and  130  of  the  14  Sc  15  Vict.  c.  67.,  and  of  sections  43 
and  16  of  the  40  &  41  Vict,  a  S6.,  are  hereby  repealed, 
and  the  following  sections,  namely,  seoiions  128, 183  to 
187,  both  inclnsive,  of  the  14  A  16  Viot.  c.  67.,  shall  be 
deemed  to  be  and  are  hereby  re-enacted ;  and  it  is  hereby 
farther  cnaoted  that  every  deoree,  dismiss,  or  adjudica- 
tion made  under  section  160  of  the  14  &  16  Viot,  o.  57. 
may  be  appealed  from  as  in  this  Act  provided. 

6.  Notliiog  in  this  Act  shall  be  deemed  to  inolode  any 
appeal  brought  under  the  provisions  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  or  the  Land  Law  (Ire- 
land) Act,  18)31,  and  appeals  thereonder  shall  be  bronght 
in  manner  and  to  the  oonrt  provided  by  the  47th  section 
of  the  Land  Law  (Ireland)  Aot,  1881. 


TEXT-BOOK    ADDENDA. 
[From  tbe  Law  Jmrnmll 

Morgan'!  Chanctry  Aett  {6th  Edition),  190. 

Where  a  person  hud  auignsd  a  policy  of  wsuranee  on  his 
Ufa  and  died  intestate,  in  an  actfon  to  recover  the  piJicy- 
moneys,  held  that  this  was  a  proper  cniie  for  the  exercise 
of  theConrt's  juriadiotion  to  diapenae  with  tbe  presenoe  of 
a  leK'l  parsonal  representative  of  the  assnred  (Curtiut  v. 
OtUdiinian  Fire  and  la/e  Imuivnee  Company,  61  Law  J. 
Bep.  Cbano.  80)— C.  A. 

Lely md  Fouliet  on  the  Judicature  Attt{Srd  Edition),  426. 
WHtm  on  the  Judicature  Aete  (gnd  Edition),  469. 

In  taxing^  the  costs  of  an  interlocotory  application,  the 
costs  of  copies  of  pleadings  necessary  for  ue  applicatii>n 
were  disallowed  by  the  master  on  tbe  gronod  of  a  general 
nit-  that  coBts  of  pleadings  were  only  allowed  on  the  beiiriiig. 
Held  that  the  general  rule  was  wrong,  it  being  the  dnty  of 
tbe  taxing-master  to  consider  nbst  is  necessary  fur  the 
attainment  of  justice  in  each  particular  case  (Warner  r. 
Mom$,  61  Law  J.  Rep.  Chanc.  89)- C.  A. 


suit  of  Sale  A  el,  1878,  $.  8. 
Wilton  on  Bitlt  of  Sale  (Snd  Edition),  S4. 
Tbe  oonsideration  for  a  bill  of  sale  was  stated  to  be  "£50 
paid  at  or  immediately  before  the  execution  thereof." 
Only  £21  10s.  was  actually  paid,  £2.')  being  retained  to  meet 
the  rent  of  the  grantor's  bouxe  not  then  due,  and  not  paid 
till  afterwards,  and  £3  lOs.  for  costs  of  registration  and 
preparation  of  the  bill  of  aale.  Held  that  the  consideration 
wat  not  truly  stated  under  section  8  (In  r«  &aiitdier,  txparle 
Bolph,  51  Law  J.  Rep.  Chanc.  88)— C,A, 


jnuobdUion  WUU  (end  Editim),  I6i. 
Under  a  gift  to  "second  ooosins  "  by  a  testator,  who  had 
none  either  at  the  date  of  his  will,  or  of  his  death,  or  during 
his  lifetime,  first  cousins  once  removed  were  held  entitled 
[Benlham  v.  Wilion,  49  Law  J.  Rep.  Cbanc.  687— on  appeal, 
60  Law  J.  Rep.  Chanc.  609  -noted  L.  J.  1881,  p.  402,  dis- 
tinguished] (In  re  Bonner,  Tudctr  t.  Oood,  61  Law  J.  Rep. 
Chanc.  83). 

PROCRASTINATED  UTIOATION. 
Probably  few  oases  of  modem  times  have  reached 
tbe  acme  of  vicissitade  and  delay  attained  by  the  action 
of  Neill  V.  Th«  Duke  of  DevonMre,  now  in  tbe  ooarae  of 
hearing  before  tbe  Honse  of  Lords.  The  dispute  arises 
out  of  a  claim  to  a  right  of  fishery  io  tbe  county  of 
Cork,  and  is  said  to  have  been  coustautly  before  tbe 
courts  of  Ireland  for  the  last  thirteen  years.  The  pro- 
ceedings commenced  in  1869  in  the  form  of  an  action 
for  trespass,  which  after  a  trial  of  more  than  a  fortnight 
ended  in  a  verdiot  for  the  defendants.  A  similar  result 
attended  aootber  action  four  years  later.  Next,  an 
order  having  been  granted  for  a  new  trial,  tbe  jury 
disagreed.  The  following  year  a  verdict  was  obtained 
by  tbe  Duke,  but  was  subseqaeotly  set  aside.  Then 
came  another  trial,  at  whiob  tbe  jury  ai>ain  disagreed  ; 
then  a  seventh  hearing,  which  ended  in  favour  of  tbe 
Duke.  Shortly  afterwards  application  was  made  to  the 
Divisional  Court  for  a  new  trial,  but  was  refused,  and 
the  refusal  was  subsequently  affirmed  by  the  Court  of 
Appeal  by  a  majority  of  two  judges  to  one.  Tbe 
farther  appeal  from  this  judgment  is  now  before  tbe 
House  of  Lords.  If  the  decision  is  upheld  the  litigation 
will  of  coarse  be  concluded,  but,  if  otherwise,  the  whole 
matter  will  be  reopened  for  another  indefinite  period. 
Admitting  the  dispute  to  be  intricate  and  voluminoas 
to  the  last  degree— the  muniments  of  title,  we  believe, 
extend  over  six  centuries  and  a  half — tbe  possibility  of 
justice  being  so  procrastinated  betokens  the  hardly 
disputable  fact  that  our  judicial  system  is  still  far— very 
fat — from  absolute  perfection. — Lav  Timet, 


BEVIEW8. 

David  MaeBrofgnit  Ofieial  Quide.    fkmmer  Tourt  in  Seat- 

land :  dUugow  to  the  Highlande.  1882. 
To  those  who  meditate  taking  a  trip  to  the  Scottish 
Highlands  this  season  we  strongly  offer  the  advice,  to 
provide  themselves  beforehand  with  a  copy  of  Mr. 
MacBrayne's  Official  Quide  Book,  "Olasgow  to  the 
Highlands,"  which  can  be  procured  for  3d.,  and  an 
Illustrated  Edition  for  6d.  It  contains  in  the  fullest 
form  tbe  particulars  of  the  "  Royal  Rente  "  (vid  Crinan 
and  Caledonian  Canals) ;  the  Time  Tables  and  List  of 
Fares  by  the  R.  M.  Steamers  Golombs,  loria,  Ac,  &c. — 
which  number  in  all  a  fleet  of  twenty-four  steamers; 
Lists  of  Daily  and  Weekly  Circular  Tours ;  and  a  List 
of  Calling  Places,  with  Hotels.  The  Guide  Book,  and  all 
further  information  can  be  obtained  at  Messrs.  Carson 
Bros.,  7  Orafton-street,  Dublin. 


APPOINTMENTS  _AND  PEOMOTIONS. 

KoTA  BsMB.— ■Information  Intended  for  pnblleatlon  snder  the  abors 
beading  ihoold  reach  n*  not  later  than  Fridar  morning  in  eaota 
weak, »  publication  Is  ottasnrlie  delayed. 

Mr.  Wm.  Neilson  Hancock,  LL.D.,  Q.O.,  Keeper  of 
tbe  Land  Commission  Records,  has  been  appointed 
Clerk  of  the  Crown  and  Hanaper. 

They  bad  a  good  deal  of  trouble  in  a  Montreal  oonrt 
tbe  other  day,  trying  to  swear  in  a  Chinaman.  He  said 
be  "believed"  in  aoytbing;  "that  he  no  swearee  at 
alls ;"  and  he  didn't  swear  on  a  saucer.  When  asked  if 
be  was  a  Bnddhist,  he  answered  :  "  Me  uo  koowee  what 
you  say.  What  you  talkee  about  f"  In  reply  to  tbe 
question,  "What  religion  do  yon  belong  to?"  be  said, 
"  State  of  Ohio,"  and  was  flnuly  (worn  by  orosaing  his 
haitdfi  on  hia  bewct,— Jfon(mi2  Witnti*, 
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BOOKS   BEOBIVED. 

3»«  Partition  Act*,  1868  and  1876  :  a  Mcmwd  of  Vit  La^e 
and  Praetiee  of  Partition  and  of  Sale  in  lie*  of  Partition  ; 
wtt&  the  Deeided  Qaia,  and  an  Appendim  containing  Judg- 
ment* and  Orden.  Second  Edition,  enliuged.  By  W. 
Gbioobt  WalUB,  of  Lincoln's  Inn,  Barrister-at  Law, 
h<s.  London :  Stevena  &  Haynee,  Law  Pablishere,  Bell- 
yard,  Temple  Bar.     1883. 


COnST   PAPERS. 

LAND     JDD0B8. 

Slttlnga  for  next  Week  w  far  aa  Mme  are  appointed. 

Belove  the  Rt.  Hon.  JODOl  FtiAKiaAii. 

THURSDAY. 

Is  Ckaxbib.— M.  M'GhMry,  t»  oMflna  lale.— 0.  Le 
Haute,  payment. 

Im  Coubt. — Administrator  S.  OiDman,  from  ISA  May. 

a  B.  Low,  frota  17th  May. 

Before  BzAMiirni  {Uu  EeDnedy). 
R.  L.  Watson,  rental—^.  Linane,  do^^Trattee  A 
Blake,  Toach. 


PJtIDAr.. 
BAIiM  IK  OOCBT. 
J.  M.  Wauub, 
Tbcsiub  W.  Bocut, 


1  lob 

t  lotB. 


Before  Exajuhsb  (Mi.  £s»nedy). 
Vf.  Beane^  reDtaL->-H.  Lead«r,  d«.— ICHandky,  Touch. 

Before  the  Bt.  Hon.  Jnoai  Obksbt. 
THURSDA  r. 

IH  Chaxbxb.— M,  B9xi^&  ooq|Sim  sale.— J.  Bonayne, 
do.— F.  Graham,  do.     ^  ■ 

Iv  COOBT.— C.  M.  Gowao,  final  sohednleL— T.  Byan, 
do.— D.  P,  M-Cwtty,  do.— T.  BtirUie,  from  18th.— O. 
Bonis,  do; 

FXIOAT. 
Before  EXAHniaB  (Mr.  MITonnsll). 
A  D.  Browne,  rental. — ^T.  Manl^,  do.— Devisee  Levey, 
do.— J.  Bamsay,  do.— 0.  B.  Bell,  vouch.— T.  Colclough, 
ditto.  a 


COURT  OF  BAKKBUPTOy. 

i.njvmoAimtm  m  •BaxKs.vtm. 

tU  iatu  <^  Adht^Ualioia  wrtfri*  gifn,  <4a  atttinfifoHiim  <»  fltUt^. 
Fenton,  J.  Cnnliffe,  of  Fermoy,  in  the  connty  of  Cork,  a  Lieu- 

Grtent  KtUy,  solr.  " 

Fitipatrlck,  Denis,  of  63.  Francis-street,  in  the  city  of  Dublin, 
boot  and  shoemaker.  May  16s  Fridag,  Jum  9,  and 
TWfdoy,  June  27.    Cronhtbn  4  Tobiat,  solrs. 

O'Sbanghnessy,  Margaret  Joeephioe,  of  Oangan  House,  Galway, 
at  present  residinB  at  Mo.  26,  Aynhoe-road,  West,  Ken- 
sington Park,  in  the  county  of  Middlesex,  widow.  April 
26;  Tuetdau,  June  6,  and  Fridag,  JwM  28.  Jlumai 
Oeogiegan  4  Bone,  solrs.    . 

Steell,  Thomas,  and  David  Steell,  both  of  Vulcan  Foundry,  in 
the  city  of  Cork,  iron  foundeis,  trading  as  "John  Steell 
■nd  Sons,"  May  9;  Tuttdag,  June  6,  and  F)rida«,  June 
23.    Thomat  Gerrard,  solr. 

Wiseheart,  Bernard,  of  No.  1,  Duke-street,  in  the  city  of  Dablin, 
and  Ko.  8,  Fortfleld-terraoe,  Bathmineain  the  county  of 
Dublin,  statdoner.  Hay  16 ;  Fridag,  June  9,  and  'tuei- 
dag,  June  27.    SouAier  EaJon,  sob. 


DVBLIV  STOCK  AND  SHAKE  LIST. 

MAT 

OBSCSimoN  or  stock 

Sat. 

ao 

Mna.(Tiiaa. 
*%  \  33 

W«d.iThar|  tn. 

24 1  as  I  a6 

•Psia     aovariunaat. 

—  3  p  e  Goaialt       „ 

—  Me«sp«9toek 

tNDU  STOCK. 
♦  peOe».1888>  TrefW».st     ,. 
g|  p  0  Jan.  1931  f  Bk.  ol  Irsl.     .. 

■«nka. 
100   BsakotlralanA 
as   a«)trnicet.BmlilneC<>. 
iO   London  and  County  (Uei.) 
ij    LondanJokamid    ' 

10          Do.           Ifev          ., 
3t  muuterBanifUmilKl) 

ro    yational  Bant  CUnOted)  .. 
10    iratUmaltf  Wurflllibri.) 
IJ    J'nwiBftoiaaiU    -          „ 
10             Po.       New 
10    Rairal  Sank 
IS    SWKftwdq/'B.S^.,  nrif 
KliMa. 
.  HBertlvmmfUtiaitd) 

I    i;illalo«Slitie^o.(llt'd)    . 

1    ittntngCo.  oftrelani  (Iff* 

—  '  '  MiBoeiiaaMraa. 

.  .M  AIHwiee*Pi>».i:oM.'0«* 

,     4   4rnBUiCo.,HmUed 

'     4    ttttUonalDiMmmt;irt'.,tttd 

9-4-7  PatriolicAimrane*  ,  ■■  .. 

to    DnblliC  nnlteSrrsinwSTS 
to    BdinonrRD' Otftuvb  rrstni 
lo  hVWtA1hm*Bn»ru 

.""^«.,;:-    ;- 

ro   AthenryanaTnim' 
SO   Belfkttaad  CSuntySowu' 
S«    Balf«ssaiiiit»«rtkenOaa.: 
loo    DabUiuVUev,  *.V-(«r4 
100   Orest  ITorthehi  (Trsland) . 
100   Ot.3iatheniaitfWe>Mn> 
ISO  UitamiQU  muimi       , 
SO   T«f«rJ<>rdan<lI.UnBr(»k  ►, 
Ridlvray  Pr«fer«no» 
tea   BMflwt  ie  mh'n  Cot,  4  p  « 
ta»  Do.t«lpe- 
loo   0t.K'th'nCIrlqa)gt-4«ff 
100    Do.,  4pa            ,.            ,. 
100    Qt  Soatb'n  A  W««fn  «  p  c 
100   Mid.areatWnten),4pe 
100    Do., tpe 

100   DaUIn  nlTOAi^StnT  .* 
Debentnra  ttooka. 

—  BsUlutANth-|>Cos.4pe 

—  C'tergns  and  Iwoe-i  p  » ■ 

—  Dablin  A  Wlcklow  i  p  e    .. 

—  D<i.,4tpci          „ 

—  Ot.Nortbsrp(IreI«od)4p<, 

—  Do.,iip(!          ..           ^. 

—  Do. » p  d             ..  '        "A 
->    Ot-BeatVH  AlVestldi  4;p« 

—  Kllktnsy  JwxUoiVrA.fp* 

—  Midland  Gt.Wo«'n,4pc 
^    Do.,4*pe          ..            .; 

—  Vsterford  A  Central  Cpe 

—  WiterrdAUin»rlek4pe 

—  Do.,  4{  p  e 

AlUanee  A  ConvQag,  4  P  e       >. 
Ballast  Omce  D*U,jm  «s  Sd,-(  pc 
Dab.A01aa8.P.Co.(1887)»po    .. 
(MSS>R*amLA  PenLlLDnia4pc 

lOI 
lOOi 
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lOlf 

5191 

joT 

S3 

3*    • 

•4- 
■   T" 

loT 
104J 

loat 

7« 

lOT) 
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Sir 
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S^ 
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looi 
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3» 
J9_ 

7« 
7»_ 

sail 

57 

1     -•— 

.  ^f 
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IM* 
I0« 

i4i 

too 

*  Sbarei  noc  (ally  paid  up  ara  given  in  Italia,    ,     t  x  d 
Bank  Rate— •>(  Dtaeoont— 6  per  cent..  Mth  Jannary,  1*8} 
Of  Dapaalt-^  peroant..Wth  Janiury,  1S8I 
Kama  Dayi— Jane  Itth  and  tfth.  1881. 
Aoeeont  Dsya— Jane  14th  and  Will.  1881 
Bnslneaseommeneeaat  1  Wp.m. 

HOUDAT.— The  Stock  Izehsage  and  Broken'  Ofllcta  will  be 
doaed  on  Uoaday,  attli  init. 


HoUomy't  iWb.— Easy  Dlgeatton  —These  admirable  PUla  cannot  be 
too  highly  appredatad  (or  the  wholeeome  power  they  exert  over  all 
diaordan  at  the  stomaoh,  lirer,  bowela  SDd  Iddneya.  Tliey  inatan- 
taoeouflly  reliere  and  ateadUy  work  out  a  thorough  cure,  and  in  its 
course  dispel  headache,    bilioiuneas,   flatoleDce,   and   depreaaion  of 

Slrlta.  It  la  wonderful  to  watch  the  dally  improTemeDt  of  the  cora- 
.  Bxion,  as  HoUoway's  Fills  purify  the  blood,  and  restore  plnmpneaa  to 
the  face  wUeh  had  lost  both  fleah  and  colour.  These  FiUi  combine 
erery  eacellenee  dealnbia  in  a  domeetic  remedy.  Tin  most  oertain 
and  beneficial  reanlta  How  from  the  oocarional  nae  of  this  regulating 
medicine;  eren  persona  in  health,  or  when  feUowtng  sedentary  occu- 
pations, will  find  it  an  invaluable  aperient. 
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BIBTHS,  MARRIAGES.  AND  DEATHS. 

HARRIA0E8. 
HINDS  and  WBITE— Haj  30,  at  St.  Peter'i  Chnroh.  DabHn,  hj  the 
Rot.  J.  8.  Shields,  A.M..  Aidituit-Ctasiiliiii  CtarM  Church,  LeeMin 
Pu-k,  George  Luigford  HInde,  Esq.,  Brigade  Bnrgeon  Army  Hedioal 
Department,  to  Frances  Harjr  Crawford,  jonngest  daoditer  of 
Tboa.  J.  White,  Esq.,  bairister-at-Uw,  of  OrxKrenor-rood,  Batbgar. 

DEATHa 
MOORE— Hay  it,  at  his  residence,  Mount]a7-«)iiare,  soddenly,  James 

Hamilton  Moore,  solicitor,  eldest  snrrlTlng  son  of  the  late   Hugh 

Moore,  of  Dromont,  County  Tyrone,  aged  62  years. 
O'MEAOHER— May  20,  at  WelUngton-qnaj,   I'pper  Leeson-street, 

In  his  80th  year,  Joseph  O'Meagher,  solicitor,  formerly  of  Beaumont, 

Tullow,  County  Carlow. 

FUNERAL    REQUISITES   OK    EVERY 
DESCRIPTION. 

49,     WALLER,      50, 

DENZILLE-STREET.  r-i 

PUBLIO  NOTICES;  ~ 

BILLIARD  BALLS,  CHALKS, 
CUES,  and  TIPS,  and  aU  other  BUUard 
TaUe  requisites,  at  HKMNIO  BK08.'  Ivory 
Works,  11,  High-street,  London,  W.C.  Also 
the  cheapest  house  in  the  trade  for  Ivory  Halr- 
brnsbes.  Mirrors,  and  all  other  Ivory  ToUet 
articles  and  Ivory  Goods  In  general.  Old  Balls 
adjusted  or  exchanged,  and  Tables  re-covered.  Price  Lists,  Cloth,  and 
Cosblon  Rubber  Samples  Post  Free.— EsUbllshed  1863.  26 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ABBUBANCE    AGAINST    RAILVAT    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EMPL0TBB8'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  larigest  Company,  InBorlng  agalnat  Accidents  of  all 
kinds.  Th«  at.  Hon.  Lord  Klnnalrd,  Chairman.  Sobecribed  Capital 
£1,000,000.  Pald-ap  Capital  and  Reserve  £240,000.  Moderate  Premiums. 
Bonus  Allowed  to  Inswen  after  five  years.  £1,700.000,  has  been  paid 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Stations,  the 
Local  Agents,  or  64  Comhill,  or  6  Grand  Hotel  Buildings,  Charing 
Cross,  London.  Wiluah  J.  Viax,  Secretary. 

Agent»— Messrs.  Dudgeon  A  Son.  118  Graf  ton-street,  Dublin,  or  64 
Comhill,  London.  Messrs.  Stewarts  &  Klncaid,  6  Letiuter- 
street,  Dublin.  67 

ROBERT  WHYTE, 

Ladles'  &  Gentlemen's^^  Boot  i  Shoe  Hannfactarer, 

1,    NOBTH     FBEDEKICK-STREET 
(RtUland-tqxtAre), 

■STABLtSHED  OVKS  HALT  A  CSHTtntT. 

Boots  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  purposes 

of  eveij  description. 

All  VoA  executed  on  the  Premises  under  my  personal 

saperintcndenoe. 

None  but  first-class  Workmen  employed  in  either  Making  or  Repairing. 

WATCHES — JEWELLERY Before  you  buy  a 
watch  or  Jewellery,  send  for  the  Midland  Oonntles  Watch 
Company's  Catalogue,  beantUnll;  lUnstrated  with  over  600  oopper-plate 
engravings,  and  sent  eralU  andpott  free  on  application.  Address— A. 
PsacT,  Manager,  Vyse.street,  Birmingham.  iBi 


PUBLIC  NOTICES: 


OUMMER     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THB    HIGHLANDS^ 
IBofOlBoulenjiOriiumondCateionianCctuae.) 

Royal  Hail  Btaamer  COLUMBA  or  lONA,  from  Glasgow  Dailt, 
at  7  am.,  from  Obixkocs  at  9  a.m.,  conveying  In  connexion  with  his 
West  Highland  Steamers  passengers  for  Oban,  Fort  WUUam,  Inver- 
ness, Lochawe,  Skye,  Galrloch.  Stalia,  lona,  Glenoos,  Stomowaj,  Ae. 
Official  Guide,  Sd. ;  Illustrated,  ed.  and  Is.  Time  Bill  with  Map  and 
Fares  free,  at  CAsaoH  Bxos.,  7  Oratton-street,  Dublin;  or  by  post 
from  the  owner,  David  MacBbatks,  119  Hope^treet,  Glasgow.       79 

riTANTED—Waste  Paper,  Old  Accoant  Books,  Old 

It  Lead,  Zine,  Tailors'  Cuttings,  Printing  Shavings.  A  qusnUty 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  by  the 
poaDdorewt.,at7,Britain-lane.  Address— FATBICK HANRATTT, 
M,  FisBBB's-LAam.  978 

VERY       MAN      WHO       SMOKES 

Should  Invest  24  stamps  for  the 


E 


HXW  riBFICTKD 


A.B.C.piPEs;ii 


The  Best 


jMBjg     Selected  Briars 


No  WltTobaccoTo  Smoke  Through' 
No  Filthy  OilTo  Enter  The  Mouth 


only. 


JENINGS    ft   CO.,  Inyentora,   97,  NxwoATi-BTBixr. 
The  moat  Perfect  Pipe  invented  since  Smoking  began. 

Proapeeiui  J^ve.  61 

W~.        C      A      R      R      O      L      jT, 

•     44,  LOWER  SACKVILLE-8TRBET,  DUBLIN, 

Wishes  to  csll  attention  to  his  large 

STOCK  OF  NOTEPAPERS  AND  ENVBL0PB8, 

Direct  In  every  Instance  from  the  Makers 

They  are  Sold  to  the  Public  at  Wholesale  Fiioaa. 

'  His  isrge  Stock  of 

LEATHER      GOODS, 

Comprising  Bags,  Parses,  WsBets,  Pocket  Books,  Metallic  Usmo- 

random  Baok^  Blotters,  Writing  Cases, 

With  every  article  connected  with  Statlonerjr, 

Are  Sold  much  under  usual  charges. 

Prize  Medal  Account  Book  Manufacturer. 

Letterpress  and  Lithographic  Printer. 


BiHmateiftte  of  chargo. 


1* 


IRISH   LAW  TIMES. 

WANTED  the  following  Numbers,  for  which  full 
price  will  be  given:-S3,  M,  M,  68, 104, 113, 117,  308,  310. 

Apply — 63,  Upfbb  Sackvillx-strcit,  DuBuir. 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO..  LIMITED. 
SECURITY,     Ac. 
'   RECEIVERS  IN  CHAMCERT. 
The  Bonds  of  this  Company  are  now  accepted  as  Security  for 
Beceivers  in  Chancery,  as  provided  by  the  Rules  under  the  new 
Judicature  Act.    For  particulars  apply  to  the  Manager— 

39,  DAME-STRKBT,  DUBLIN.  Jl 


NEW  FORMS  UNDER  THB  LAND  ACT. 

>        .        .        .     8d.  eatih. 


FORM 


67.  Fee-farm  Grant  from  Landlord  to  Tenant        .        .        .        . 

68.  Mortgage  from  Tenant  to  Landlord,  to  secure  one-fourth,  or 

other  balance,  of  Purchase  Money  .        .         .3d. 

69.  Reference  to  Valuer  to  be  named  by  Land  Commission    .         .Id. 

70.  Special  Report  of  Valuer Id. 

JOHN  FALCONER,  63  Upper  Sackville-street,  Dublin. 


Printed  and  PoUisbed  by  the  Proprietor,  Jobi  Falcombb.  every  Saturday,  at  68,  Upoer  Sackville-street.  in  the  Parish  of  St.  Tbomss 

and  City  of  Dublin.— 4a<urde»,  May  27, 1883. 
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NOTICES  OF  INJURY,  UNDERTHE  EMPLOYERS' 
LIABILITY  ACT,  1880. 

The  service  of  a  notice  of  injury  is  rendered  a  con- 
dition precedent  to  the  maintenance  of  an  action  under 
the  Employers'  Liability  Act,  1880,  by  virtue  of  the 
provisions  of  section  4,  while  the  mode  of  service  and 
the  particalars  to  be  contained  in  the  notice  are  pre- 
scribed by  section  7,  which  further  declares  that  the 
notice  is  not  to  be  deemed  invalid  by  reason  of  any 
defect  or  inaccuracy  therein  unless  it  was  for  the  pur- 
pose of  misleading,  and  the  defendant  was  thereby 
prejudiced  in  his  defence.  Those  enactments  have 
been  construed  in  several  cases  by  the  English  county 
court  judges,  and  have  recently  formed  the  subject  of 
three  superior  court  decisions,  whioh  it  ia  our  present 
purpose  to  collate. 

In  the  first  of  those  cases  (Moyle  v.  Jeiikiits,  8  Q.  B. 
D.  116)  it  was  held  that  the  notice  must  be  a  written 
one,  although,  as  had  been  argued,  there  could  be  no 
reason  for  so  requiring  where  the  employer  may  have 
either  witnessed  the  accident  or,  as  the  fact  was, 
arrived  on  the  spot  immediately  afterwards,  and  had 
assisted  and  given  money  to  the  plaintiff,  thereby 
acknowledging  bis  liability,  and  though  it  was  argued 
that  this  amounted  to  a  waiver  of  the  requirement  of  a 
■written  notice  a  nonsuit  in  the  county  court,  by  reason 
of  its  absence,  was  sustained.  So,  we  may  add,  it  has 
been  held  that  the  notice  of  distress  required  under  2 
W.  &  M.  sess.  1,  c.  5,  s.  2,  must  be  in  writing:  Wilson 
V.  Nightingale,  8  Q.  B.  1034.  But,  as  to  waiver,  it 
seems  to  us  that  it  would  be  hard  to  reconcile  the 
county  court  cases  of  Macay  v.  Hodnon  (72  L.  T.  140) 
and  Wallace  v.  St.  Helens  Coll.  Co.  (71  ib.  416)  with 
Moyle  y.  Jenkint;  et  c/.,  under  the  Lands  Clauses  Act, 
1845,  Kemp  v.  S.  E.  Ry.  Co.,  L.  R.  7  Ch.  App.  364 ; 
R.  V.  Com.  of  S.  H.  Drainage,  8  A.  &  E.  429.  As 
regards  the  necessity  for  writmg,  Moyle  v.  Jenkins  was 
subsequently  approved  by  the  Court  of  Appeal  in  Keen 
V.  The  Milicall  Dock  Co.,  reported  in  the  May  number 
of  the  Law  Journal,  Q.  B.  277  (s.  c.  8  Q.  B.  D.  482). 
There,  it  appeared  that  the  plaintiff,  a  workman,  was 
injured  by  an  accident  while  in  the  employ  of  the 
defendants.  He  at  once  told  an  inspector  of  the 
defendants  the  circumstances  of  the  accident,  and 
the  inspector  made  a  written  report  to  one  of  their 
superintendents.  The  plaintiff's  solicitor  wrote  to  the 
d<»endanta  themselves  within  a  week,  asking  for 
compensation,  mentioning  that  their  superintendent 
already  knew  the  particulars,  but  not  referring  in 
terms  to  the  inspector's  written  report.  It  was  held 
that  the  Act  was  not  complied  with,  as  the  written 
report  containing  the  particulars  was  not  incorporated 
by  reference  in  the  solicitor's  letter,  and  no  other 
written  notice  had  been  given  to  the  defendants  within 
the  time  limited.  There  was  a  variance  of  opinion  as 
to  what  would  have  been  the  effect  if  the  letter  had 
referred  in  terms  to  the  inspector's  report  to  the 
superintendent  Lord  Coleridge,  C.J.,  thought  that 
this  would  not  have  sufficed,  as,  from  his  point  of  view, 
the  statute  described  a  notice  one  and  single,  delivered 
at  one  and  the  same  time,  containing  in  it  at  one  and 
the  same  time  all  the  incidents  which  the  statute  has 
made  a  condition  precedent  to  the  right  to  maintain  an 
action.    Brett,  L.J,,  agreed  that,  as  a  rule,  the  notice 


should  be  one  notice,  but  was  not  prepared  to  say  that 
the  fact  of  its  being  contaiged  in  two  documents  would 
be  fatal  to  it,  and  that  it  would  be  more  than  an 
inaccuracy  which  could  be  remedied,  "  Suppose,"  he 
observed,  "that  the  injured  person  were  to  write  a 
letter  cont>iining  the  particulars  of  the  injury  received, 
but  omitting  his  name  and  address,  and  were  then 
to  write  a  second  letter  containing  the  name  and 
address,  I  am  not  prepared  now  to  say  that  the 
second  letter,  if  sent  in  time,  and  if  it  referred  to 
the  first  letter,  could  not  be  taken  so  to  incor- 
porate the  first  letter  as  to  cure  the  inaccuracy  of 
the  first  notice,  and  thus  render  it  a  valid  notice." 
And  the  late  Lord  Justice  Holker  said:  "I  should 
require  further  consideration  before  I  could  say  that  a 
notice  under  this  statute  cannot  be  a  good  notice 
because  it  is  contained  on  n)ore  than  one  piece  of 
paper.  I  am  not  prepared  to  say  that  there  might  not 
be  cases  in  which  a  man  injured  away  from  home 
might  not  send  an  account  of  his  injuries  to  a  friend, 
which,  when  sent  in  to  the  employer  with  a  letter  giving 
his  name  and  address,  might  not  be  held  to  constitute, 
when  read  together,  a  good  notice  within  the  statute." 

"  It  seems  to  me,"  said  Brett,  L.J.,  in  the  case  last 
cited,  "  that  a  notice  may  avail  although  there  be  some 
defect  in  it — if,  for  instance,  it  should  not  name  the 
day,  or  if  the  cause  of  the  injury  b^  inaccurately 
described — ,in  the  one  case  there  would  be  a  defect,  in 
th^  other  there  would  be  an  inaccuracy  in  the  notice — 
and  yet  that  defect  or  that  inaccuracy  could  be  supplied, 
and  the  notice  would  not  necessarily  be  invalid."  Stone 
V.  Hyde  (46  L.  T.  N.  S.  421),  subsequently  decided, 
was  a  case  on  this  subject.  There  the  notice  given  to 
the  employer  omitted  to  state  the  cause  of  the  injury, 
and  the  plaintiff  was  nonsuited  accordingiyiu  the  county 
court,  the  judge  holding  that  this  was  not  such  a  defect 
or  inaccuracy  as  could  pe  amended,  and  further  (with- 
out taking  any  evidence),  that,  if  it  could  bo'  so  regarded, 
it  was  such  as  would  prejuiUce  the  defendant  in  his 
defence,  and  must  have  bbcn  made  for  the  purpose  of 
misleading.  Mathew  and  Cave,  JJ.,  however,  were  of 
opinion  that  the  notice  was  not  a  mere  nullity,  but  a 
defective  notice  which  might  be  amended,  while  the 
county  court  judge  should  not  have  regarded  its  pre- 
judicing  and  being  intended  to  mislead  the  defendant 
as  a  mere  legal  inference,  without  examining  into  the 
circumstances  and  finding  his  conclusion  as  a  matter  of 
fact.  Some  correspondents,  writing  in  the  last  issue  of 
the  Law  Times,  look  on  this  case  as  seeming  to  be  in 
conflict  with  Keen  v.  Milwall  Dock  Co.  (ubi  supra). 
We  fail  to  perceive  any  conflict  with  that  case ;  but,  it 
does  seem  inconsistent  with  the  oounty  court  cases  of 
Franks  v,  Silver  Sf  Co.  (reported  in  the  same  issue),  and 
Farley  v.  Clemmn  (71  L  T.  267). 

The  next  case  to  be  adverted  to,  Adams  v.  Nightingale, 
has  not  yet  found  its  way  into  any  of  the  Reports,  but 
has  been  noted  in  17  L.  J.  199.  It  came  before  the 
Queen's  Bench  Division  on  appeal  from  the  Southwark 
county  court,  where  the  plaintiff  had  been  nonsuited. 
The  county  court  judge  stated  that  the  matter  of 
law  involved  in  the  first  question  he  had  decided  was, 
"  whether  the  '  delivering  a  notice  at  the  residence  or 
place  of  business  of  the  person  on  whom  it  is  to  be 
served,'  as  required  by  section  7  of  the  Employers' 
Liability  Act,  1880,  means  simply  delivering  the  notice 
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to  any  person  (whether  an  infant  or  not),  or  leaving 
the  same  at  such  residence  or  place  in  any  manner 
whatever;  or  whether  it  means  delivering  it  to  some 
person,  or  leaving  it  at  such  residence  or  place  in  such 
a  manner  that  it  might  be  reasonably  presumed  that  it 
would  come  safely  into  the  hands  of  the  person  to  whom 
it  was  addressed ;  and  upon  such  matter  of  law  I  was 
of  opinion  that  the  meaning  of  the  section  was  that  the 
notice  should  be  delivered  to  some  person,  or  left  at 
such  residence  or  place  in  such  a  manner  that  it  might 
be  reasonably  presumed  that  it  would  come  safely  into 
the  hands  of  the  person  to  whom  it  was  addressed. 
The  matter  of  fact  involved  in  such  first  question  was 
in  my  opinion  whether  the  delivery  of  the  notice  to  a 
child,  and  the  leaving  of  the  notice  at  the  defendant's 
premises,  as  proved  by  the  witness  Livisey,  was  de- 
livering or  leaving  it  in  such  a  manner  that  it  could  be 
reasonably  presumed  that  it  would  come  safely  to  the 
hands  of  the  defendant,  and  I  was  of  opinion  that  it 
was  not,  inasmuch  as  the  notice  so  delivered  and  left 
was  liable  to  be  removed  and  hidden  or  destroyed 
intentionally  or  unintentionally  by  a  human  or  brute 
being,  or  by  mere  accident  (as  by  a  gust  of  windj,  and 
so  prevented  from  ever  coming  to  the  defendant's 
knowledge ;  and  in  point  of  fact  there  was  no  evidence 
that  the  notice  had  come  to  the  knowledge  of  the 
defendant,  but  strong  evidence  to  the  contrary.  That 
the  second  question  raised  by  the  defendant's  counsel 

at  the  trial  was,  in  my  opinion,  one  of  law  only 

viz.,  whether  the  defendant's  knowledge  of  the  injury 
suffered  by  the  plaintiff  within  six  weeks  cured  any 
informality  with  regard  to  the  notice  required  by 
section  7  of  the  Employers'  Liability  Act,  1880;  and  I 
was  of  opinion  that  it  did  not  cure  any  informality 
•with  regard  to  such  notice,  or,  at  all  events,  that  it  did 
not  cure  the  insufficiency  of  the  service  of  such  notice 
in  the  present  case,  inasmuch  as  there  was  no  provision 
to  that  effect  in  the  Employers'  Liability  Act,  1880." 
Grove,  J.,  and  Huddleston,  B.,  held  (April  5,  I88'2) 
"  that  the  nonsuit  was  right,  and  that  a  notice  nndar 
the  Act  must  be  delivered  in  such  a  manner  that  it  is 
reasonable  to  expect  that  it  will  come  to  the  defendant's 
knowledge  in  tne  ordinary  coarse  of  business;  and 
dismissed  the  appeal,  with  costs."  In  the  county  court 
case  of  Paul  v.  Fletcher  ^  Co.  (71  L.  T.  84)  it  was 
held  that  re^stration  of  the  letter  with  the  notice  was 
unnecessary,  where  the  defendants  had  admitted  its 
receipt 

"It  was  dearly  intended  by  the  legislature  that  the 
notice  should  be  one  which  a  working  man  or  his  friend 
could  frame  without  professional  advice,"  as  was  re- 
marked by  the  county  court  judge  in  Wall  v.  Burnt/eat, 
Brown  ^  Co.  (17  L.  J.  139 ;  and  see  U  Jr.  L.  T.  588) ; 
and,  on  the  whole,  the  decisions  that  have  taken  place 
seem  calculated  to  carry  out  this  object,  and  to  divest 
this  requirement,  as  far  as  possible,  of  all  technical 
difficulties.  Yet,  it  must  be  confessed  that  it  still 
interposes  sometimes  a  rather  too  serious  impediment 
to  the  remedy  of  admitted  wrongs.  "  I  know  of  a  case," 
writes  a  correspondent  in  the  Morning  News  (Belfast) 
of  the  22Dd  ult.,  "where  a  man  met  with  a  serious 
accident,  and,  although  not  just  at  the  time  in  danger 
of  his  life,  the  doctor  m  whose  charge  he  was  would  not 
allow  him  to  be  disturbed,  as  it  might  occasion  a 
relapse.  Consequently,  this  person  lost  all  benefit 
under  the  Act.  He  will  never  be  able  to  work.  Again, 
a  boy  had  his  two  legs  broken  in  the  yard  of  a  respect- 
able shipbuilding  firm  in  town.  His  father  employed  a 
solicitor,  and  got  a  notice  drawn  up.  Before  it  was 
served  the  father  went  to  the  firm,  who  promised  the 
boy  would  not  want.  When  three  months  were  up  the 
money  stopped,  and  the  notice  not  being  served  nothing 
could  be  done."    In  the  same  paper  we  observe,  by 


the  way,  an  able  judgment  delivered  by  Mr.  Otway, 
Q.C.,  in  a  case  under  the  Act  (^Macaulay  v.  Greeves, 
which  we  intend  to  report),  but,  as  it  does  not  touch 
on  the  specific  matter  here  discussed,  it  need  not  be 
further  noticed  at  present ;  and  see,  as  to  transfer  of 
actions  from  the  county  courts,  and  theirjurisdiction  as 
to  damages,  Magee  v.  Martin,  16  Ir.  L.  T.  Bep.  6. 


THE  NEW  LAW  LORD. 

It  has  been  said  that  the  severest  test  which  can  be 
applied  to  a  man,  almost  in  all  the  relations  of  life,  is 
to  place  him  on  the  judicial  bench.  But,  while  various 
and  great  are  the  endowments  needed  to  stand  that 
test,  illustrious  indeed  must  be  the  character  rendered 
pre-eminent  by  th^r  possession  when  the  temple  of 
justice  is  served,  as  now,  by  so  many  an  exemplary 

*■  priMt  of  Law, 
To  poor  tiM  oraclei  by  Lnw  inaplr'd." 

The  Right  Hon.  John  David  Fitzgerald,  whose  selec- 
tion from  the  ranks  of  the  English  and  Irish  judiciary 
to  occupy  the  high  position  of  Lord  of  Appeal  in  Ordi- 
nary induces  those  reflections,  belongs  to  a  well-known 
Roman  Catholic  family,  other  members  of  which  have 
of  late  years  attained  .to  distinction.  He  was  born  in 
1816,  and  was  educated  in  the  University  of  Dublin, 
where  he  took  the  degree  of  LL.D.  In  Easter  Term, 
1838,  he  was  called  to  the  Bar,  and  joined  the  Munster 
Circuit.  He  took  silk  in  1847,  and,  on  the  retirement 
of  Mr.  Jonathan  Henn,  became  the  acknowledged 
leader  of  his  (nrcuit.  In  1852  he  entered  Parliament 
as  member  for  the  borough  of  Ennis,  which  constituency 
he  continued  to  represent  until  1860.  It  will  be  re- 
membered that,  on  the  introdnction  of  the  PreTention 
of  Crime  Bill,  last  month,  Mr.  Healy,  M.P^  presumed  to 
refer  to  him  as  "  a  man  for  whom  the  people  of  Ireland 
spilt  their  blood  in  the  county  of  Clare  twenty  years 
ago,"  which  evoked  a  written  reply  from  the  learned 
judge,  who  said: — "I  was  membw  for  Ennis  up  to 
1860,  and  had  been  six  times  returned  to  Parliament 
for  that  borough,  but  at  none  of  my  elections  was 
there  any  bloodshed,  or  any  riot  or  disorder  df  any 
kind.  Thirty  years  since,  at  the  election  for  the 
county  of  Clare,  Lieut.-Gen.  Sir  John  Fitzgerald  (late 
Field-Marshal)  was  one  of  the  candidates,  and  a  serious 
affray  took  place  at  Sixmilebridge  between  the  military 
and  the  people,  in  which  several  lives  were  unhappily 
lost.  That  calamity  had  no  connexion  whatever  with 
any  election  of  mine,  and  at  the  time  of  its  occurrence 
I  was  busily  engaged  at  the  Cork  assizes.  I  was  sum- 
moned from  thence  by  my  own  constituents  to  come  to 
Clare,  and,  as  a  J.  P.  for  that  county,  to  assist  in  the 
investigation  then  about  to  take  place.  I  came  and 
assisted,  and  such  was  my  only  connexion  with  that 
lamentable  tragedy."  It  may  be  added  that,  besides 
being  a  J.P.  for  the  county  Clare,  he  holds  the  commis- 
sion of  the  peace  for  the  county  Dublin.  He  had  entered 
Parliament  as  what  was  known  in  those  days  as  a 
staunch  Liberal — that  is  to  sav,  in  favour  of  reform, 
vote  by  ballot,  abolition  of  church-rates,  and,  more 
important  still,  in  favour  of  tenant-right.  And  with- 
out sacrificing  any  of  those  opinions,  he  took  office  as 
Solicitor- General  for  Ireland  under  Lord  Palmerston's 
administration,  in  February,  1655,  being  subsequnttly 
appointed  Attorney 'General,  1656,  which  office  he  held 
till  February,  1858,  and  ^ain  from  1859  to  1860. 
While  he  held  this  position  the  Court  of  Appeal  in 
Chancery  was  created  under  an  Act  which  he  prepared 
and  passed,  but  he  relinquished  his  claim  to  the  office 
of  Lord  Justice  at  the  request  of  the  Grovemment ;  and 
on  a  similar  request,  he  waived  his  right  in  relation  to 
two  vacancies  in  the  Queen's  Bench  and  Common  Pleas, 
one  of  which  was  filled  by  the  Lite  Mr.  Justice  O'Brien, 
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and  the  other  by  Mr.  Justice  (nfterwards  Lord  Justice) 
Christian.  In  1859,  Mr.  Justice  Crampton  consented 
to  resign,  and  Mr.  Fitzgerald  (still  Attorney-General) 
consented  to  continue  in  ofHce.  But  before  a  successor 
could  be  appointed  to  Mr.  Crampton,  there  was  a  change 
of  Government,  and  the  late  Mr.  Justice  Hayes  was 
appointed.  He  adopted  the  same  course  again  m  1859, 
and  at  the  like  instance,  a  vacancy  having  occurred  in 
the  Court  of  Exchequer  by  the  retirement  of  Baron 
Bichards,  to  which  the  l»te  Baron  Hughes  was  ap- 
pointed. At  last,  on  the  resignation  of  Mr.  Justice 
Perrin  in  1860,  he  was  appointed  a  pnisne  judge  of  the 
Queen's  Bench,  and  since  then  none  of  the  Irish  Judges 
have  worked  harder  or  more  continuonsly.  In  such 
test  cases,  evoking  strong  passions  on  either  side, 
especially  in  Ireland,  as  election  petitions,  Bible-bam- 
ings,  Phoenix  or  Fenian  conspiracies,  &c.,  by  the  com- 
mon consent  of  the  Bar  and  the  public,  he  has  never 
swerved  from  the  strict  line  of  duty,  and  his  utterances 
from  the  bench  have  been  at  all  times  calm,  temperate, 
dignified,  and  impartial.  Perhaps  the  most  striking 
tribute  to  his  fitness  for  high  judicial  office  is  afforded 
hy  the  fiict  that  more  than  one  Government,  Liberal  or 
Conservative,  when  the  oflSce  of  Chief  Justice  or 
Blaster  of  the  Rolls  fell  vacant,  seriously  balanced  the 
question  whether,  for  once,  the  paramount  claim  to 
Immediate  promotion  of  the  Law  Officer  of  the  day 
might  not  be  waived  in  favour  of  Mr.  Justice  Fitz- 
gerald. But,  popular  as  he  has  ever  been,  it  is  not  to 
be  wondered  at  that  even  he  did  not  escape  being  made 
the  recipient  of  a  threatening  letter ;  and  it  only  served 
to  give  another  opportunity  for  the  display  of  that 
scrupulous  fairness  and  consideration  by  which  his 
judicial  bearing  has  always  been  characterised,  for,  on 
the  occasion  in  question,  it  will  be  remembered  how  he 
suppressed  all  mention  of  the  threat  addressed  to  him 
when  taking  his  seat  upon  the  bench,  and  only  read 
the  letter  after  the  prisoner  had  been  acquitted  of  the 
crime  of  violence  of  which  he  was  accused.  During  his 
tenure  of  office  as  judge  of  the  Queen's  Bench,  in  which 
his  special  abilities  and  experience  will  now  be  sadly 
missed,  he  has  been  selected  and  named  on  almost  every 
Special  Commission  that  has  been  issued,  including  those 
for  the  trial  of  the  Fenian  prisoners  at  Dublin  in  1865-6, 
at  Cork  in  1866,  and  again  at  Dublin  in  1867-8.  In 
January  last  year,  he  too  it  was  who  presided  at  the 
trial  of  The  Q'teen  v.  ParneU  and  Others.  In  1855  he 
had  been  elected  a  Bencher  of  the  King's  Inns,  and  in 
the  following  year  was  appointed  a  member  of  the 
Privy  Council  in  Ireland.  It  only  remains  to  notice, 
among  his  other  public  services,  that  he  is  a  Commis- 
sioner of  National  Education  in  Ireland,  of  Charitable 
Donations  and  Bequests,  and  of  Endowed  Schools; 
while  he  is,  also,  a  Governor  of  the  Royal  Hibernian 
Military  School,  and  Visitor  of  the  Queen's  Colleges. 
He  married  first,  in  1846,  Rose,  second  daughter  of  the 
late  John  O'Uonohoe,  Esq.,  of  Fitzwilliam-square, 
Dublin ;  and  second,  in  1860,  the  Hon.  Jane  Southwell, 
sister  of  the  fourth  Viscount  Southwell. 

J>ords  of  Appeal  in  Ordinary  were  created  under  the 
Appellate  Jurisdiction  Act,  1876,  for  the  purpose  of 
aiding  the  House  of  Lords.  Two  were  to  be  appointed, 
at  a  salary  of  £6,000  a  year,  and  entitled  to  a  retiring 
pensioii  after  fifteen  years  service  (in  which  serving  as 
a  jndge  of  the  Queen's  Bench  would  be  computed). 
Every  Lord  of  Appeal  in  Ordinary  is  entitled  during 
bis  life  to  rank  as  a  Baron  by  such  style  as  her  ^lajesty 
may  be  pleased  to  appoint,  and  while  in  office,  but  no 
longer,  is  entitled  to  sit  and  vote  in  the  House  of  Lords. 
His  dignity  as  a  Lord  of  Parliament,  however,  is  not  to 
descend  to  his  heirs.  "  If  a  Privy  Councillor,"  he  is 
also  to  be  a  member  of  the  Judicial  Committee  of  the 
Privy  Council ;  bat  the  Act  contemplated  the  gradual 


extinction  of  paid  members  of  that  Committee,  and 
authorised  the  substitution  of  a  Lord  of  Appeal  in 
Ordinary  for  every  two  of  such  members  as  might  die 
or  resign.  Sir  James  Colvile  having  died,  and  Sir 
Montague  Smith  retired,  Mr.  Justice  Fitzgerald  now 
succeeds  to  the  vacancy,  and  becomes  a  peer  of  the 
realm.  His  duties,  however,  are  likely  to  be  somewhat 
different  from  those  originally  assigned  to  Lords  of 
Appeal,  for  a  new  measure  is  being  introduced  by 
Lord  Selborne,  enabling  both  the  Law  Lords  and  the 
members  of  the  Judicial  Committee  (now  including 
every  Lord  Justice  who  is  a  Privy  Councillor:  44  Vic, 
c.  3)  to  assist  at  any  time  in  the  intermediate  Court  of 
Appeal ;  and  under  this  condition  we  presume  the  new 
appointment  has  been  made.  Certainly,  we  doubt 
whether  such  an  arrangement  will  prove  conducive  to 
the  dignity  of  the  Law  Lords ;  and  we  trust  it  may  not 
be  made  the  stepping  stone  to  further  encroachments 
and  innovations.  To  Ireland  and  Scotland  ia  due  the 
preservation  of  the  appellate  jurisdiction  of  the  House 
of  Lords,  sach  as  it  is ;  but,  what  will  become  of  its 
distinctiveness,  if  the  judges  of  the  three  principal 
appellate  tribuniils  in  Enguuid  are  to  be  interchange- 
able at  pleasure  ?  Tet,  never  can  we  cease  to  cherish 
the  traditional  respect  that  has  always  attended  the 
judicial  administradon  of  the  House  of  Lords,  while  it 
continues  to  be  adorned  by  such  judges  as  the  new 
Law  Lord. 


CONVEYANOINO  BILL. 

[CoNCLUDBDi] 

After  the  clauses  relating  to  married  women ,  we  arrive 
at  clause  9,  which  makes  a  power  of  attorney,  given  for 
valuable  oonsideration,  absolutely  irrevocable,  if  in  the 
instrument  creating  the  power,  it  ia  expressed  to  be  so. 
This,  however,  only  applies  in  favour  of  a  "  parobaser," 
wbiob,  by  olanae  i  (4),  includes  lessee,  mort«(agee,  "or 
other  person  who  for  valuable  oonsideration  takes  or 
deals  lor  property."  Neither  the  death,  marriage, 
lonaoy,  ot  oankruptoy  of  the  donor  of  the  power,  or 
any  act  on  bis  part  without  the  oononrrenoe  of  the 
donee  of  the  power,  will  affeot  it,  even  though  the 
donee  of  the  power  and  purchaser  have  express  notice 
of  snob  death,  &o.,  or  of  the  attempted  revocation  by 
the  donor.  The  next  following  olanse  makes  similar 
provisions  for  a  power  of  attorney  limited  for  a  fixed 
time  not  exceeding  one  year  from  the  data  of  the 
instrument  oreating  it,  whether  given  for  valuable  oon- 
sideration or  not  These  olanees  were  oootained  in  the 
Bill  wfaioh  became  the  Cooveyancing  Act,  1881,  in  a 
rather  difiecent  form  (Wolst.  &  T.  223;  Bnbensteiu, 
3rd  ed.,  App.  p.  v.);  and  they  shonld  be  read  in  con- 
nexion with  ss.  46.  47  of  the  Conveyancing  Act.  The 
object  of  the  olaasea  is  to  faoililate  transfer  by  removing 
diffioulties  attending  sales  oondnoted  under  powers  o( 
attorney. 

In  the  fliat  plaoa,  we  must  call  attention  to  the  word 
"instrument"  used  in  these  oianses.  It  is  not  defined 
in  this  Bill.  In  the  Cooveyancing  Act  it  includes  a  will 
(sect.  3,  xiii.).  An  "instrument"  need  not  be  a  deed. 
But  a  power  ot  attorney  most  be  given  by  deed  (David  i. 
475 ;  Co.  Litt.  62a),  so  that  it  wonld  be  better  to  substi- 
tute the  word  "  deed  "  for  "instmment." 

A  more  important  question  is  raised  by  a  corres- 
pondent in  our  columns  some  weeks  ago  {Law  Tima, 
March  11, 1882,  page  339).  Mr.  S.  H.  King  points  out 
with  coDsiderabla  force  that  a  purohaser  of  property 
might  find  after  oompletion  that  the  estate  bad  been 
conveyed  to  someone  else,  by  virtna  of  a  power  of 
attorney  made  before  his  purohase.  We  think  that,  it 
the  Bill  passes  in  its  present  form,  and  is  construed 
literally,  it  wonld  seem  that  a  sale  by  the  donee  of  the 
power  would  prevail  even  over  a  prior  sale  of  the  owner, 
and  notwithstanding  both  donee  of  the  power  and  his 
pnrohasar  had  notice  of  such  prior  sale.  Of  course,  on 
any  purchase,  the  parohaser  runs  a  slight  risk  ot  finding 
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tbat  the  vendor  has  sold  and  couveyed  previooRly,  bat 
the  posi-easion  of  the  title  deeds  by  the  veador  is 
generally  saffiosent  gaarantee  a;<ain8t  this.  Bat  there 
is  uo  pruvisioQ  io  the  Bill  tbat  cbe  title  deeds  shall  be 
Landed  to  the  douee  of  the  power  of  attorney,  or  that 
the  power  shall,  iu  regibtar  oouuties,  be  pat  upon  the 
local  register. 

Moreover,  a  power  of  attorney  may  be  given  over 
after-acquired  property.  It  woald  therefore  seem  that 
this  Bill  will  afford  a  convenient  mode  of  charging  aach 
property.  In  Tadman  t.  D'Epincail  (decisions  not  yet 
reported.  Law  Timet,  May  6,  page  8)  it  was  held  that  a 
ofaarge  iiy  A.  on  all  bis  presect  and  future  personalty, 
to  secure  to  B.  any  sum  he  might  owe  him  when  B. 
shottld  choose  to  enforce  the  charge,  was  invalid  as  to 
property  acquired  by  B.  after  the  date  of  the  charge. 
Is  it  intended  tbat  snob  a  charge  should  be  made  by 
power  of  attorney  giving  a  power  to  sell,  and  to  apply  the 
proceeds  io  discharge  of  the  debt  f  Mr.  S.  H.  Kiog  also 
points  oat  tbat  the  provision  enabling  powers  uf  attorney 
to  be  acted  on  after  the  death  of  the  donor  of  the  power 
would  enable  powers  of  attorney  to  be  given  under 
which  the  whole  of  the  property  of  a  deceased  might  be 
realised,  and,  if  tbe  donee  of  the  power  was  willing 
to  inoor  the  risk  of  distributiag  the  money,  and  no 
administration  to  the  deceased's  effects  were  taken  out, 
tbe  revenae  might  be  defrsudud.  We  truit  the  attention 
of  tbe  Chanoellorof  the  Ezoheqaei  may  be  given  to  this. 

We  oan  suggest  some  safeguards  against  tbe  evils 
which  we  have  pointed  out.  The  Conveyancing  Act, 
1880,  sect.  48,  gives  power  to  register  powers  of  attorney. 
Make  tbe  proTisioas  of  the  present  Bill  apply  to 
tegistered  powers  of  attorney  only  i  and  let  tbe  offiuial 
oonolasive  searohes,  whioh  olaase  3  of  this  Bill  provides, 
inclode  a  search  for  powers  of  attorney.  Let  it  be  in- 
oambent,  under  a  penalty,  for  tbe  donee  of  any  registered 
power  of  attorney  to  give  nouce  to  the  officials  of  the 
death  of  tbe  donor,  so  soon  as  he  shall  be  aware  of  it. 
Tbe  register  will  afford  to  the  revenae  officers  a  means 
of  dcoosioual  detection  in  case  a  donee  neglects  to  give 
tbe  prescribed  notice,  so  that  the  penalty  can  be 
enforced. 

Clause  11  of  the  Bill  contains  a  restriotion  on  executory 
limitattoDs  with  respect  to  land.  The  word  "  land  "  is 
not  defined  in  the  Bill,  althoogb  it  is  in  the  Ooaveyanoing 
Act  (s.  2,  ii.),  so  that  it  must  bear  the  maauing  given  iu 
Lord  Broagbam's  Act  (18  &  14  Viet.,  c.  21),  s.  4.  This 
olaase  has  undergone  oonsideiable  alteration :  (see 
Waist.  <fe  T.  224.)  In  its  eariier  form  it  spoke  of  "  a 
tenant  iu  fee  simple ; "  now  It  is  more  general,  and 
relates  t)  s  perfeon  "estitled  to  land."  It  should  be 
stated  whether  by  "eotitled"  the  owuersihip  iu  fee 
•impUs  is  Intended. 

The  object  of  dansee  12  and  IS  is  to  give  one  name  to 
the  Inclosnre,  Copyhold,  and  Tithe  CommisBiouers,  and 
to  enlarge  their  powers.  These  two  sections  apply  Io 
Seotiand,  a  faet  whioh  ought  to  have  been  noticed  upon 
the  memorandum  preceding  the  Bill,  as  tbe  Con- 
Teyanoing  Act  Whioh  this  pnrports  to  amend  does  Dot 
extend  to  that  ooautry  (sect.  1,  3). 

Clause  14  amends  the  "long  term"  seat.  66  of  tbe 
GonTeyanoing  Act.  As  it  is  retrospeetive,  practitioners 
should  even  now  oavafnlly  pemse  it  befoee  enlarging 
any  long  term.  But  it  mostoertainly  needs  amsadmeut, 
for  as  it  stands  at  present  it  invalMates  certain  deeds 
extending  terms  by  virtue  of  the  Act.  So  tbat  the 
owner  of  the  term  may  have  enlarged  it  into  a  fee 
simple,  and  done  certain  aots  nrhich  would  create  a 
forfeitnre  bad  it  been  leasehold.  If,  then,  by  this 
olaase  it  is  declared  that  suet.  66  never  applied  to  aaoh 
a  loug  term,  forfeiture  woald  seem  to  ensue.  Another 
inooiiTdiiienee  is,  tbat  a  will  may  have  been  made 
when  such  a  term  had  become  'fee  simple,  devising  all 
the  testator's  freehold  estates.  Beally  it  would  be  too 
bad  to  pass  an  Act  in  1861  enabling  tbe  conversion  of 
leaseholds  into  freeholds,  and  then  in  1882  to  pass 
another  declaring  that  that  Act  never  did  apply  fn 
ceitaiu  cases.  Retrospective  legislation  is  usually  ob- 
jeutionable,  and  this  is  no  exception  lo  tbe  rule.— XatP 
Tima. 


THE  IRISH  BENCH. 

Lord  Bedesdale,  who  was  Lord  Chancellor  of  Ireland 

at  the  beginaiDg  of  this  century,  once  said  tbat  there 
existed  in  Ireland  two  sorts  of  justice— the  one  for  tbe 
rich  and  the  other  for  the  poor,  and  both  equally 
ill-administered.  But  the  time  has  long  gone  by  wheu 
such  an  accusation  could  be  levelled  with  any  truth 
at  the  Irish  judicial  bench  ;  and  the  Irish  judges  uf  the 
present  day,  for  impartiality,  common  sense,  and  legal 
acumeo,  need  fear  uo  comparison  with  onr  own.  Mr. 
Sexton's  complaints  against  the  political  subserviency 
of  the  Irish  Bench  and  Bar  have  been  made  over  and 
over  again  by  Irishmen  outside  the  lines  of  prumotion  ; 
but  at  no  time  with  less  excuse  than  now.  It  stands  to 
reason  that  the  Irish  Bar  must  continae  (like  onr  own) 
to  be  divided  into  two  hostile  camps  as  long  as  tbe 
ermine  remains  practically  in  the  gift  of  the  Minister  of 
the  day.  To  the  Irishman,  indeed,  who  under  the  best 
of  circumstances  oau  never  now  expect  to  make  a  fortune 
at  the  bar,  a  judgeship  is  a  far  more  tempting  bait  than 
to  the  Englishman,  who  often  suffers  a  pecuniary  loss 
by  the  exchange.  But  a  glance  at  the  English  judicial 
Bench  will  show  that  the  reward  of  political  service 
has  had  much  to  do  with  its  constitution  too ;  and  if  the 
presence  of  old  political  partisans  is  more  conspicuous 
on  the  Irish  than  on  the  EugliHh  Bench,  it  is  easily 
explaiaed  by  the  fact  tbat  in  Ireland  there  are  only 
about  a  third  as  many  judgeships  to  give  away,  and  one 
more  law  officer— the  "  Castle  "  adviser — to  provide  for. 
With  the  exception  of  Lord  Chief  Justice  May  the  chiefs 
of  all  tbe  Irish  Courts  are  all  Liberals,  promoted  pre- 
sumably for  political  services  in  Parliament.  The  Lord 
Chaucellor,  Mr.  Law,  was  only  tbe  other  day  the 
Attoruey-Oeueral  for  Ireland  ;  while  Chief  Baron  Palles, 
Baron  Dowse,  and  Mr.  Justice  J.  D.  Fitzgerald,  have 
all  filled  with  distinction  (the  latter  twice)  the  same 
office. — St.  JaTnet'i  Qazelte.  ■ 


CONTRACTING  OUT  OP  THE  EMPLOYERS' 
LIABILITY  ACT. 

In  the  Dudley  County  Court  a  decision  was  given,  on 
May  16,  in  an  action  in  which  the  widow  of  an  under 
sinker,  named  Oriffiths,  saed  the  Earl  of  Dudley  for 
£150,  the  estimated  amount  of  three  years'  earnings  by 
ber  husbani).  Shortly  stated,  the  circumstances  of  tbe 
ease  are  these :  The  deceased  was  at  work,  with  a 
master  sinker  named  Oould,  in  making  "  manholes,"  or 
places  of  refuge,  in  the  pumping  shaft  of  Lord  Dndley'a 
No.  3  pits,  Himley  Colliery,  on  November  19  last. 
They  bad  fired  a  shot  for  the  purpose  of  an  excavation, 
and  had  given  the  signal  to  ascend  to  tbe  pit  bank, 
when,  at  the  critical  moment,  the  indicator  of  the 
engine  failed  to  act,  and  tbe  men  were  drawn  up  close 
to  the  pulley,  hat  not  over  it.  Oould,  tbe  head  sinker, 
clung  to  the  pit  frame  and  was  saved ;  the  deceased,  iu 
an  effort  for  life,  tried  to  jump  from  the  "  bowk  "  to  the 
pit's  bank,  in  essaying  which  he  fell  down  the  shaft  and 
was  killed.  The  case  came  before  Sir  Rupert  Kettle, 
at  the  Dudley  County  Court,  on  Maroh  24  last,  when  it 
was  urged  on  tbe  part  of  Lord  Dudley  that  the  deceased 
had  accepted  tbe  "conditions  of  employmnnt"  in  force 
at  his  lordship's  collieries,  and  had  thns  contracted 
himself  out  of  tbe  Act.  Sir  Rupert  Kettle,  who  reserved 
bis  decision  at  the  time  iu  view  of  tbe  importance  of 
the  case,  now  delivered  jadgment.  He  awarded  the 
widow  tbe  full  amount  claimed,  as  he  held  that  no 
man  had  a  right  or  legal  power  to  bind  his  representatives 
by  contracting  himself  out  of  the  Act.  The  (earned 
judge  agreed  to  stay  exeention,  pending  an  appeal  to  a 
higher  Cnart.  Oo  tbe  26th  nit.  the  Queen's  Beach 
Division  granted  a  rule  nisi  to  enter  a  nonsuit. 


REPORTS  AND  REPORTERS. 
Reports  are  the  first  endeavour  of  traditional  law  to 
become  written.  With  all  respect  to  those  persons  who 
have  discovered  to  the  present  confused  state  of  the 
law  a  virtue  which  they  call  elasticity,  the  period 
daring  which  the  law  is  extracted  from  reports  is  only 
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a  traDBitiooal  period.  So  long  as  there  was  ao  authority 
higher  tbaa  the  judge's  own  ooDSoience  and  knowledge 
to  which  to  appeal,  the  law  was  oral  and  really  in  the 
judge's  breast.  So  soon,  however,  as  the  binding  foroe 
of  a  decision  of  another  judge  recorded  in  a  notebook 
came  to  be  recognised  as  an  authority  to  whioh  the 
judge  mast  bow,  the  law  became  partially  written. 
When  the  authority  of  a  reported  decision  first  beoame 
thoroughly  recognised,  the  first  step  towards  a  code 
was  taken.  To  the  extent  to  which  decisions  were 
reported,  the  law  was  then  already  written.  So  soon 
as  decisions  regarding  all  branches  of  the  law  were  re- 
ported, the  whole  law  beoame  written,  and  a  cods 
became  a  mere  matter  of  form  and  laboar.  The  last 
remnant  of  the  struggle  between  a  genuinely  traditional 
and  a,  written  law  is  to  be  found  in  the  attacks  which 
the  judges,  from  time  to  time,  made  on  the  reporters. 
We  do  not  think  there  is  a  single  reporter,  however 
eminent,  against  whom  some  judicial  criticism,  un- 
favourable to  his  aconraoy,  has  not  been  passed.  Too 
much  attention  ought  not  to  be  given  to  these  reflec- 
tions, which  are  sometimes  petulant  and  often  hasty. 
A  judge  who  wishes  to  decide  a  point  of  law  in  a 
particular  way,  is  hard  pressed  in  argument  by  a  deci- 
sion in  the  opposite  direction.  Like  the  old  instructions 
to  counsel,  "  No  case  ;  abuse  the  plaintiff's  attorney," 
there  is  nothing  for  it  but  to  impugn  the  accuracy  of  the 
reporter.  Judgments  on  reportersarrived  at  under  this 
pressure  thereupon  become  traditional,  and,  to  some 
extent,  the  judges  recover  their  right  to  extract  the  law 
from  their  own  breasts ;  and  the  old  theory  of  an  oral 
law  regains  ground  to  the  extent  to  whioh  the  authority 
of  written  decisions  is  impugned.  At  the  present  day, 
judges  complain  little  that  their  decisions  are  misre- 
ported.  The  practice  of  writing  judgments  in  important 
cases  is  commonly  followed.  The  complaint  is  rather 
that  cases  are  not  reported  than  that  they  are  wrongly 
reported.  When  much  labonr  on  the  bench  and  at  the 
bar  have  been  spent  on  a  case,  it  seems  a  waste  that  the 
result  should  go  unrecorded.  Bnb  the  reporter's  doty 
is  merely  to  fill  up  gaps  in  the  existing  series  of  deoi- 
sions.  Clauses  in  a  code  are  not  written  twice  over, 
neither  ought  the  reports  to  be  encumbered  with  a 
decision  "  already  in  the  books."  The  common  law  hits 
long  arrived  at  a  condition  when  it  is  ripe  for  codifioa^ 
tion.  The  vast  majority  of  cases  now  reported  are 
merely  on  the  meaning  of  statutes  ;  and  when  a  code  is 
completed,  the  reporter's  doty  will  be  simply  to  record 
decisions  on  the  meaning  of  the  code. — Lato  Journal. 


THK  CONVEYANCING  AND  LAW  OF  PROPERTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXCLUDED.— XVL 
(Centimted  from  pa^a  3S1,  aitfa.) 
Sbttlexxnt  vpon  Mabbiaoe  of  Fbeeholds  in  Feb 

BlMPLE   WITH  ttSVAL  OliAUSSS. 

Introductory, 
Settlements  of  land  as  realty  are  among  the  most 
lengthy  documents  whioh  theconveyascer  has  to  prepare. 
They  can,  howsver,  be  considerably  abbreviated  by  reli- 
ance opon  the  recent  Act.  The  seotions  of  the  Convey- 
anoiog  Act  which  more  or  less  bear  upon  settlements  of 
this  description  are  very  numerous.  We  shall  also  have 
occasion  to  mention,  in  connexion  with  this  subject, 
Lord  Cranworth's  Act  (23  <&  24  Vict.  c.  146)  and  the 
Settled  Estates  Act,  1877  (40  &41  Vior.  o.  18  .  Forms 
of  settlement  previons  to  the  recent  Act  will  be  found 
in  Bytbewood,  vii.  899 ;  David,  iii.  982 ;  and  since  the 
Act  in  Cono.  David.  387  ;  Prid.  ii.  802. 

The  Grant,  General  Wordi,  All  Estate  Clause,  Bahendum. 
The  form  given  in  the  schedule  to  the  Act  runs  tbos : 
"This  indenture  made,  Ac,  between  &o.,  witnessetb, 
that  in  consideration  of  the  intended  marriage  between 
John  M.  and  Jane  S.,  Juhn  M.  as  settlor  hereby  conveys 
to  X.  and  Y.  all  that  [&c.]  to  hold  to  X.  and  T.  in  fee 
simple  to  the  use  of  John  M.  iu  fee  simple  until  the 
marriage,  and  after  the  marriage  to  the  use  of  John  U. 


dariug  his  life,  &o."  The  word  "  convey  "  is  introduced 
on  acoouut  of  sect.  49.  It  is  sometimes  convenient  to 
use  it  when  it  is  intended  to  assign  leaseholds  also,  as 
the  word  "  convey  "  is  applicable  both  to  freeholds  and 
leaseholds :  (see  sect.  2  (v.)  and  Wolst.  &  T.  76).  But  in 
the  case  before  na  we  see  no  particular  reason  for  dis- 
carding the  old  word  "  grant."  However,  it  does  not  in 
the  least  signify  which  is  used.  The  words  "  in  fee 
simple"  are  substituted  for  the  usual  words  of  limita- 
tion, "and  his  heirs,"  by  virtue  of  sect.  61. 

It  is  no  doubt  much  more  intelligible  to  the  non-legal 
reader,  when  it  is  intended  to  vest  the  absolute  owner- 
ship iu  land  in  a  person  (as  far  as  such  absolute  owner- 
ship can  be  vested  in  a  subject),  to  give  it  to  him  "in 
fee  simple/'  instead  of  granting  it  "to  him  and  bis 
heirs.''  But  in  a  settlement  of  this  sortj  where  the  fee 
simple "  estates  given  are  very  far  removed  from 
absolute  ownership,  we  think  the  nse  of  the  phrase  is 
likely  to  be  still  more  confnsiag  than  the  old  legal 
expression  "and  his  heirs."  But  again  it  does  not 
matter  whioh  phrase  is  used.  We  shoold,  however,  b« 
laoliued  to  add,  in  the  daase  whioh  conveys  the  property 
to  "X  and  Y.,"  the  words  "in  fee  simple,"  or  "and 
their  heirs,"  aooording  to  the  form  which  it  is  intended 
to  use  in  the  Habendum.  No  doabt  the  limitation  of 
the  fee  simple  in  the  Habendam  explains  or  "onres" 
the  omission  of  words  of  limitation  in  the  granting  or 
conveying  part.  The  two  must  be  read  and  oonstrned 
together.  Still  we  certainly  prefer  the  prftdtioe  which 
has  hitherto  usually  obtained. 

The  "  general  words  "  and  "  all  estate  olanse,"  may  be 
omitted  in  reliance  upon  sects;  6,  03  :  {Ldw  Timet,  Jan. 
7,  page  167).  Where  brevity  is  much  desired  the  settlor 
may  be  stated  to  convey  "  as  settlor,"  and  then  the 
limited  covenant  for  further  assurance  will  be  implied, 
and  no  covenants  t<tt  title  need  be  inserted  ;  but  we 
decidedly  prefer  not  to  insert  the  words  "  as  settlor," 
and  to  add  the  usual  covenant  for  further  assurance  in 
its  proper  place  :  (see  Law  Times,  April  22,  page  434). 

The  Prdiminary  liimitationt. 

The  limitation  to  the  nse  of  the  settlor  in  fee  until 
marriage  will  be  inserted  as  nsnal,  and  also  the  limita- 
tioo  to  the  husband  for  Hfe,  if  the  property  to  be 
settled  is  his,  or  given  by  his  family. 

Wifi't  Jointure  Renteharge.—Seet.  44. 

The  usual  mode  of  seondng  the  wife's  jointure  is  to 
limit  the  estate,  to  the  use  that  if  she  shonld  sarvive 
her  husband  she  and  her  assigns  shonld  thenceforth 
i«06ive,  during  her  life,  the  yearly  rentoharge  of  £  in 
full  for  her  jointure  and  in  bar  of  all  dower  and  free 
bench  to  be  charged  upon  the  premises  expressed  to  be 
granted,  payable  quarterly,  the  fliat  payment  to  be 
made  at  the  end  of  three  calendar  months  after  the 
death  of  the  husband  if  the  wife  is  then  living :  (Bytbe- 
wood, vii.  406 ;  David,  iii.  984  ;  for  forms  since  the  Act 
see  Cona  David.  388 ;  Prid.  u.  808). 

By  the  6th  section  of  the  Statute  of  Uses  this  will 
vest  in  the  wife  a  legal  rentoharge :  (Banders  on  Uses, 
i.  75,  108 ;  David,  iii  31<^. 

There  is  no  need  of  any  apportionment  olanse,  as,  it 
the  wife  dies  between  soy  of  the  quarter  days,  the 
apportioned  part  will  dearly  be  payable  for  the 
benefit  of  her  estate :  (33  A  84  Vict  o.  36,  s.  2 ;  David, 
iii.  311). 

The  forms  previons  to  the  Oonveyanoing  Act  gave  to 
the  jointress  remedies  by  distress  and  entry,  whioh 
were  also  limited  by  way  of  nse  and  eseeuted  by  the 
Statute  of  Uses— c.e.,  they  were  transferred  to  her  by 
virtue  of  that  statute. 

A  power  of  distress  was  annexed  to  rents  by  4  Geo.  2, 
o,  28,  but  nevertheless  it  was  nsnal  to  expressly  limit  it. 
The  right  of  entry  arose  only  when  expressly  given. 
But  sect.  44  of  the  Oonveyanoing  Act  annexes  powers 
both  of  distress  and  entry  to  a  rentdiarge  of  this 
description.  It  mnst,  however,  be  expressly  stated  that 
it  is  an  annual  rentoharge,  although  it  may  be  payable 
half-yearly  or  otherwise,  sect.  44  (1). 

It  was  formerly  usual  further  to  secure  the  wife's 
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joiDtore  by  limitiDg  a  term  to  truBtees  (Bytbswood  vii' 
414 ;  David,  iii.  986,  988),  bnt  more  recently  it  baa  bean 
very  nsaal,  instead  of  aotaatly  limiting  a  term,  to  give 
tbe  joJDtreBs  and  her  repreeeutalives.  within  a  Bpeoified 
time  after  ber  death,  power  to  limit  a  term  :  (David,  iii. 
820 ;  for  form  see  Ibid.  1074).  The  Aot,  by  sab-seot.  <4) 
follows  tbe  more  reoeut  praotioe,  and  enables  "  the 
person  entitled  to  the  annual  char|{e,"  by  deed,  to 
demise  the  land  obarged  to  a  trastee  for  a  term  of 
years  on  trasts  for  raising  the  rentcharge  and  all 
expenses. 

It  ahonld  be  notioed  thai  these  powers  of  distress  and 
entry  and  of  demising  are  given  to  "  the  person  entitled 
to  receive  the  annual  sum,"  and  to  ■*  the  person  entitled 
to  tbe  annaal  obarga."  No  express  meotion  is  made 
either  of  tbe  assigns,  or  of  personal  representatives,  of 
tbe  person  origioally  entitled,  bnt  they  seem  oleaily  to 
be  inoladed  in  the  phrases  naed  in  the  statnte.  The 
result  is,  that  neither  powers  of  distress  or  entry,  nor 
the  limitation  to  trastees  to  secure  the  jointure,  nor  the 
power  to  limit  a  term  to  trustees  for  that  purpose,  are 
DOW  necessary  in  a  settlement.  It  may,  however,  be 
convenient  to  declare  that  the  representatives  of  the 
jointress  shall  not  have  power  after  one  year  has 
expired  since  ber  death  to  limit  a  term  ;  and  also  to 
declare  that  in  any  case  no  term  longer  than  299  years 
shall  be  limited.  The  object  of  this  last  olanse  is  to 
prevent  tbe  acquisition  of  such  a  "  long  term  "  as  may 
be  enUiged  into  a  fee  simple  under  sect.  65,  as  to  which 
see  below.  The  following  form  is  snggestod  :  "  And  it 
is  hereby  declared  that  the  term  of  years  which  may  be 
limited  under  snb-seot.  4of  sect.  44  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  to  secure  the  said 
jointnre  rentoharge  shall  not  exceed  299  years,  and 
farther  that  it  shall  not  be  lawful  to  limit  any  term 
nnder  the  said  sub-section  after  more  than  one  year 
has  elapsed  from  the  death  of  the  said  [jointress j." 

Portion*'  ZVrm. 
It  is  nsual  next  to  limit  a  term  of  several  hnndred 
years  to  the  trasteea  Later  on  in  the  settlemeot  the 
trosts  of  this  term  are  declared  to  be  to  raise  specified 
aams  of  money  as  portions  for  the  younger  children  of 
the  marriage.  For  form  of  limitation  see  David,  iii. 
986,  and  for  form  of  trust.  Ibid.  988;  for  the  law 
oonneoted  with  the  subject  see  Ibid.  405-465,  and 
Lewin,  6bh  edit.  340.  The  trnsts  may  be  slightly 
shortened,  bat  the  limitation  of  the  term  will  be 
inserted  as  usual,  except  that  it  may  be  oonaidered  well 
not  to  limit  a  term  for  more  than  299  years.  This  will  be 
quite  long  enough,  and  it  will  prevent  the  trustees  from 
enlarging  the  term  into  a  fee  simple  under  sect  65.  It 
seems  that,  if  the  term  was  tor  300  years,  tbe  trastees 
could,  after  entering  into  the  receipt  of  tbe  income 
sect.  65  (2)  (ii.),  so  enlarge  the  term.  As  the  ordinary 
form  of  settlement  declares  a  trust  of  any  snrplns 
moneys  raised  nnder  tbe  powers  oonneoted  with  the 
term,  in  favour  of  the  person  for  the  time  being 
entitled  in  reversion,  the  eldest  son  (tenant  in  tail) 
would  be  protected  as  regards  the  income,  sect.  64  (4), 
bat  complications  might  arise  as  to  his  estate. 

iJmitationt  tn  Tail.— Seel.  St. 

The  words  "  in  tail  male  "  may  be  substituted  for 
"  and  tbe  heirs  male  of  their  respective  bodies."  The 
limitation  will  thns  run  : 

"  To  the  Dse  of  the  first  and  every  other  son  of  the 
said  A.  B.  by  tbe  said  C.  D.  saooessively  in  remainder 
one  after  another,  acoordiog  to  their  respective  seniori- 
tien,  in  tail  male :"  (Cone  David.  388). 

Tbe  other  limitations  will  follow  in  like  manner.  As 
to  cross-remaioders,  they  should  be  limited  in  the 
asoal  way,  except  that  the  phrase  "in  tail"  may  be 
nsed.    See  Lavi  Tinua,  April  8,  p.  401. 

UUimaU  JUmitaiion. 

This  will  be  in  fee  simple.  If  the  previous  estates 
have  been  limited  by  means  of  tbe  words  "  in  tail," 
the  connecting  words  formerly  employed,  "  and  in 
default  of   such   issae,"  will  be  inapplioable.     This 


limitation  will  therefore  run  :  "  With  the  remainder 
to  tbe  use  of  tbe  said  A.  B.  in  fee  simple,"  or  "  of  the 
said  A.  B.,  his  heirs  and  assigns,  for  ever." 

Tnat*  of  Term  to  teeure  Jointure  Rentdua-ge. 

This  will  be  omitted.    Bee  above. 

Tnut*  of  Term  for  raiang  Porlioni. 

The  preliminiuy  trasts  must  be  inserted  as  nsual, 
and  also,  when  required  by  reason  of  any  power  of 
appointment,  the  hotchpot  olanse:  (David,  iii.  988,  990). 

It  would  seem  that  the  clause  which  enables  the 
trustees  to  raise  money  for  maintenance  and  education 
may  be  slightly  abbreviated,  in  reliance  upon  sect.  43 ; 
but  we  should  not  advise  its  omission.  Compare  Cone. 
David.  452  ;  Prid.  ii.  307. 

Beet.  43  relates  to  "  property  held  by  trastees  in  trust 
tor  an  infant  either  for  lite  or  any  greater  estate,  and 
whether  abeolntely  or  contingently  on  his  altaioiDg  the 
age  of  twenty-one  years,  &o."  It  does  not  seem  that 
the  interest  which  the  infant  has  in  the  money  to  be 
raised  under  the  trusts  of  portion  falls  within  the  terms 
of  this  section,  unless  we  take  a  very  wide  view  of  tbe 
word  "  property."  As  to  this,  however,  see  the 
definition  in  sect.  2  (i.). 

The  following  form  will  probably  be  sufficient  where 
tbe  first  trust  to  raise  portious  contains  no  reference  to 
maintenance  :  "Provided  always  that  for  the  respective 
maintenance,  education,  or  otherwise  for  tbe  benefit  of 
tbe  child  or  children  tor  the  time  being  entitled  in 
expeotanoy  to  any  such  portion  or  portions,  such  portion 
or  portions  shall  be  deemed  to  be  property  held  by  the 
said  trustees  or  trustee  on  trust  for  such  child  or 
children  within  the  meaning  of  sect.  43  of  tbe  Convey- 
ancing and  Law  of  Property  Aot,  1881,  and  for  snoh 
purposes  the  said  portion  or  portions  shall  be  deemed 
to  bear  interest  at  the  rate  of  4  per  cent,  per  annum, 
which  interest  shall  be  raiseable  by  the  said  trustees  or 
trastee  ont  of  the  rents  and  profits  of  the  said  premises 
comprised  in  the  said  term  accordingly." 

If,  however,  the  first  trnat  of  tbe  portion  contains  a 
power  to  the  husband,  or  husbsnd  and  wife,  to  appoint 
the  portions  among  the  children,  and  to  make  pro- 
visions for  maintenance  and  education,  it  will  be  fonud 
more  convenient  to  set  ont  the  trust  tor  maintenance. 
And  generally  it  will  be  best  to  set  it  ont.  For  form 
see  David,  iii.  991 ;  Prid.  ii.  807. 

If  it  is  desired  that  there  shall  be  no  power  of  main- 
tenance out  of  portions  it  will  be  prudent  to  negative 
sect.  43  as  tar  as  regards  the  trusts  for  portions,  and 
until  they  are  actnally  raiseable. 

If  it  is  desired  that  the  trustees  shall  have  a  power 
of  advancement  either  after  the  death  of  the  tenant  for 
life,  or  during  his  lifetime  by  consent,  a  form  must  be 
inserted  as  usual :  (David,  iii.  991). 

Tbe  same  remark  applies  to  power  for  tenant  for  life 
to  require  that  portions  be  raised  in  bis  lifetime,  aud 
other  provisions  connected  with  portions:  (David,  iii. 
992-996). 

These  provisions  terminate  with  a  declaration  that 
the  surplus  income  during  the  term,  after  satisfaotioa 
of  the  portions,  &a.,  and  all  expenses,  shall  belong  to 
the  next  reversioner:  (David,  iii.  996).  This  will  be 
inserted  as  usual. 

{To  bs  emtbmtd.) 


FOREIGN  CHECKS  ON  CBIBfE. 

A  correspondent  of  the  Timet  writes :  The  Aot  tor  the 
prevention  of  crime  will  not  put  the  Irish  in  a  worse 
position  than  that  in  which  the  natives  of  most  Gonti^ 
nentalconntries  habitually  stand.  The  freedom  which 
British  subjects  enjoy  has  always  to  foreigners  appeared 
excessive ;  and  anyoue  who  reflects  on  it  must  see  that 
such  freedom  can  only  be  maintained  so  long  as  it  is 
not  used  for  seditious  purposes.  Touching  aliens,  for 
instance,  there  is  not  a  country  in  Europe  where 
strangers  are  allowed  to  come  and  go  as  they  are  in  tbe 
Queen's  dominions  without  ever  being  questioned  by 
the  police  as  to  their  business  or  identity.    Even  in 
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Switzerland  and  Belsiam,  where  boundless  liberty  is 
sapposed  to  exist,  foreigners  intendini;  to  settle  in  the 
ooantry  are  boand  to  give  an  aoooont  of  themselves,  and 
tbey  are  liable  to  sammar;  eipalsion  if  by  any  means 
they  become  a  nuisanoe  to  the  antborities.  In  Switzer- 
land a  foreigner  sojonrning  elsewhere  than  in  an  hotel  is 
reqaired  to  obtain  a  permit  de  Ujour,  which  is  only  de- 
livered on  bis  prodnoiog  a  passport,  a  certificate  of 
nationality,  or  some  other  piice  d'idaUiti;  in  Belgium 
the  law  is  even  stricter,  and  the  recent  notiflnalion  from 
onr  Foreign  Offloe  advising  travellers  to  Belginm  to  fnr- 
nish  themselves  with  passports  was  really  necessary, 
becaase  the  Belgian  police  subject  strangers  to  so  many 
prying  questions  that  the  eshibiticn  of  a  passport  is  the 
shortest  way  of  satisfying  them.  Strangera,  however, 
oannot  fairly  complain  of  the  inquisitorial  fashion  in 
which  they  are  handled,  for  exactly  the  same  treatment 
is  meted  out  to  natives.  In  all  continental  countries 
persons  who  come  to  settle  in  a  district  where  they  are 
nnknown  most  state  to  the  polioe  who  tbey  are,  and 
tbey  inoar  serions  penalties  if  tbey  cannot  justify  their 
right  to  the  names,  titles,  or  professional  designations 
which  they  assume.  In  the  British  Isles  the  Ukzity  as 
to  what  is  termed  abroad  4tat  eivU  is  so  great  that  a  man 
may  style  himself  by  what  names  and  titles  he  pleases 
without  ever  been  called  npon  to  prove  that  they  are 
tml^  his.  Prisoners  constantly  appear  in  our  oourts  of 
justice  with  several  aliatei  without  the  police  having 
Miy  means  of  declaring  what  their  real  names  are.  An 
nnsompalons  man  may  enlist  in  the  army,  desert,  and 
xe-enlist;  marry,  desert  his  wife,  and  re-marry ;  be  con- 
vioted  and  re-convicted  all  under  false  names,  and, 
finally,  be  buried  under  a  name  that  was  never  his, 
withoat  any  official  person  taking  the  trouble  to  pene- 
trate the  mystery  that  surrounded  him.  Such  facilities 
for  concealing  one's  identity  exist  nowhere  else,  and  to 
foreign  officials  they  seem  monstrous.  Abroad  a  man 
cannot  perform  any  public  act — be  oannot  take  lodgings, 
marry,  oome  forward  as  a  candidate  at  elections,  or  even 
enter  into  a  situation  as  servant  without  showing  his 
piiett  d'identiU,  and  the  means  thns  afforded  to  the 
police  of  finding  ont  on  all  occasions  who  a  man  is  and 
what  are  his  antecedents  arm  foreign  Governments  with 
a  formidable  weapon  for  oheoking  crime.  But  foreign 
Governments  have  a  still  more  effective  weapon  in  the 
forms  of  their  judicial  prooednre,  which  enable  magis- 
trates to  oross-examiue  prisoners,  and  to  punish  them 
by  long  detention  if  tbey  decline  to  answer  or  make  nn- 
trothfnl  replies. 

It  is  only  in  British  conrts  that  accused  persons  stand 
anquestioned,  and  merciful  as  the  rule  may  be  which 
forbids  that  a  man  should  be  forced  to  incriminate  him- 
self, it  cannot  be  denied  that  the  rule  often  balks  justice 
sadly  in  its  attempts  to  get  at  the  truth.  Irishmen  have 
complained  that  the  new  Act  empowering  the  police  to 
arrest  and  question  snspioious-looking  persons  fonnd 
wandering  abootat  night  will  be  oppressive,  bat  in  what 
foreign  ooantry  are  suspioions  night  wanderers  allowed 
to  claim  impunity  from  the  interrogations  of  geiuUtrtiui  t 
It  is  the  principal  basiness  of  gmdanmet  to  stop  tramps 
whom  they  meet  in  country  roads,  and  to  assure  them- 
selves that  such  persons  are  not  prowling  about  with 
evil  intent ;  what  is  more,  when  a  tramp  cannot  prove 
that  he  has  means  of  subsistence,  he  becomes  liable 
from  that  mere  fact  to  three  months'  imprisonment  as  a 
vagabond,  and  if  he  be  an  alien  he  will,  on  the  expira- 
tion of  bis  imprisonment,  be  expelled  from  the  country. 
This  law  holds  good  in  all  foreign  States.  Even  in 
BepaUioan  France  at  this  moment,  nnder  the  govern- 
ment of  men  who  are  ardently  Liberal,  the  police  powers 
for  the  prevention  of  crime,  for  arresting  and  question- 
ing snspected  persons,  for  Marching  their  dwellings,  Ac., 
remain  exactly  what  they  were  under  tbe  empire. 
Walkiug  on  the  boulevards  of  Paris  ai  night  or  in  broad 
daylight,  any  man  may  be  called  upon  to  give  up  his 
name  to  t,\\  agent  de  la  turett ;  and  any  commioatre  de 
police  may,  without  warrant,  pay  him  a  domiciliary 
visit,  overhaul  his  papers,  and  send  him  to  the  depdt  of 
the  prefectare,  withoat  alleging  fnrther  excuse  for  his 
oondnot  than  that  the  man  had  been  denounced  to  him 


as  a  dishonest  or  dangerous  character.  Foreigners  see 
no  hardship  in  all  this ;  in  fact,  they  altogether  dis- 
sociate political  liberty  from  the  liberty  which  may 
assist  men  to  commit  crimes  and  to  baffle  jadioial  in- 
vestigations into  tbe  same.  As  to  trial  by  jary,  it  ia 
certainly  the  faot  that  in  most  Continental  countries 
men  are  tried  for  their  lives  in  times  of  civic  peace 
(though  not  in  times  of  sedition)  before  juries ;  bat  in 
all  Continental  States  men  can  be  sentenced  to  as  mach 
as  five  years'  imprisonment,  with  five  years'  sabseqnent 
police  supervision,  by  the  CorrectioDtd  Coarts,  in  which 
three  judges  sit  without  a  jury.  The  French  judicial 
organisation  has  been  more  or  less  copied  in  all  European 
ooantries  except  Great  Britain  ;  and  trial  by  jury  is 
everywhere  reserved  for  the  greatest  crimes.  It  mast 
not  be  forgotten,  however,  that  trial  by  jniy  abroad, 
where  prisoners  are  questioned  and  are,  indeed,  never 
brought  to  trial  till  the  Public  Prosecutor  has  onlleoted 
all  the  materials  for  his  indictment  out  of  their  own 
confessions,  is  a  very  different  thing  from  trial  before  a 
British  jury.  An  English  jury  must  be  unanimous  to 
give  a  verdict,  whereas  the  veidiot  of  foreign  juries  is 
taken  by  the  vote  of  a  majority ;  and,  again,  when  a 
foreign  jury  acquits,  the  prisoner  is  not  necessarily  set 
at  liberty.  The  Pablio  Prosecutor  may  appeal  against 
tbe  acquittal ;  he  may  even  appeal  a  mimmd,  as  the  term 
goes,  if  the  prisoner  has  been  convicted  and  has  received 
what  appears  to  be  an  insufficient  sentence.  If  a  Court 
of  Appeal  confirms  an  acquittal  even  then  a  prisoner's 
troubles  are  perhaps  not  at  an  end,  for  the  Public  Pro- 
secutor may  indict  him  before  a  Correctional  Court  on 
some  minor  count  that  was  not  laid  before  the  jury. 
Finally,  if  tbe  Correotional  Court  absolves  the  man  the 
Public  Prosecutor  can  commit  him  to  the  general  sur- 
veillance of  tbe  police  as  a  dangerous  oharacter  ;  and  he 
would  nnqnestionably  do  this  if  the  jury's  verdict  and 
the  acquittal  of  the  lower  conrt  had  been  obtained  nnder 
circumstances  that  were  not  satisfactory.  It  will  be 
seen  from  all  this  that  even  under  the  new  Act,  which 
will  empower  the  Lord  Lieutenant  of  Ireland  to  commit 
certain  prisoners  to  be  tried  before  three  judges,  these 
prisoners  will  still  be  better  off  than  Continental  prison- 
ers usually  are.  They  will  not  be  questioned  by  the 
judges,  and  the  prosecution  will  have  uo  right  of  appeal 
it  they  are  acquitted. 


THE  ACKNOWLEDGMENT  OF  WILLS. 

A  harmless  love  of  mystery  not  uncommon  in  the 
feminine  mind,  produced  the  case  of  BlaJte  v.  Blaie, 
reported  in  the  May  number  of  the  Law  Jowrnal  ReporU, 
Some  women  have  a  weakness  for  hiding  keys  not 
always  to  the  convenience  of  domestic  arrangements; 
but  it  is  in  such  solemn  matters  as  making  a  will  that 
the  love  of  mystery  comes  out  the  strongest.  Mrs. 
Mary  Gnnston  did  not  apparently  employ  a  solicitor 
when  she  wished  to  make  her  will,  but  she  kuew  a 
retired  clerk  in  the  Probate  Office ;  and,  as  the  result  o{ 
a  consultation  with  him,  an  attestation  clause,  with 
which  no  fault  could  be  found,  was  appended  to  bee 
will.  Beneath  the  clause  appeared  the  signature  of  tbe 
testatrix  and  two  witnesses,  Ann  Harradine  and  Susau 
Harradine,  in  so  regular  a  form  that  it  seemed  tbe  will 
wonld  be  proved  withoat  question.  Unluckily,  however, 
there  were  some  erasures  in  the  will,  and  when  the 
attesting  witnesses  were  appealed  to  for  an  affidavit  it 
appeared  that  they  could  not  say  that  Mrs.  Gnnston  bad 
signed  the  will  in  their  presence.  Tbe  gentleman 
who  bad  been  in  the  Probate  Office  gave  her  accurate 
instructions  in  writing  as  to  the  proper  mode  of  exe- 
cuting a  will;  but  instructions  of  thtit  kind  frequently 
go  wrong,  unless  there  is  some  one  to  see  them  carried 
out.  He  probably  did  not  anticipate  erasures ;  and,  if 
there  had  been  no  erasures,  tbe  defect  in  the  execution 
of  tbe  will  wonld  never  have  oome  ont  The  will, 
notwithstanding,  was  defective  as  many  seemingly  per- 
fect wills  are,  and  the  circnmstances  wbioh  bronglit 
about  its  informality  possess  more  dramatic  interest 
than  is  usually  to  be  found  in  a  law  report. 

Mrs.  Gnnston,  it  appears,  took  tbe  opportunity  of  « 
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Tisit  paid  to  her  hoose  by  the  annt  of  her  maid-servant 
to  have  her  will  attested.  Aon  and  Sasan  Harradine 
were  duly  called  into  the  room,  when  the  important 
dooantent  w&s  disclosed)  or  rather,  not  disclosed,  under 
a  piece  of  blotting  paper.  Mrs.  Gonston  naturally  did 
not  care  that  tbey  shoald  read  her  will ;  she  did  not  even 
wish  them  to  know  she  was  making  a  will.  The  two 
women  were  not  qnite  agreed  as  to  what  she  did.  oay, 
Snsan,  the  aunt,  believed  that  sbe  said  "  We  have 
all  our  little  wishes,  and  this  is  one  of  mine."  Ann, 
the  servant,  thought  the  words  were  simply,  "  This  is  a 
little  whim  of  mine;"  Mrs.  Ganston  might  safely  have 
indulged  her  little  tarn  for  mystery  by  biding  the  wilh 
She  need  not  even  have  said  that  the  paper  was  her 
Willi  But  when  she  signed  the  will  before  the  witnesses 
came  in,  and  bid  her  signature  under  the  blottinc  paper, 
she  made  the  false  step  which  has  proved  enough  to 
nodo  all  heroare.  Sir  Jamea  Hannen  decided  that  the 
execution  was  irregular,  and  the  Court  of  Appeal  have 
upheld  his  deciaion.  No  attempt  was  made  to  argue 
that  the  testatrix  signed,  as  the  attestation  clause 
professed)  in  the  presence  of  the  witnesses.  But  it  was 
ooutended  that  she  acknowledged  her  signature  in  their 
presence.  The  facts  that  they  did  not  see  her  signature, 
and  thftt  she  did  not  say  her  signature  was  on  the  paper, 
or  that  the  paper  was  her  will,  were  enoagh,  in  the 
opinion  of  all  the  judges,  to  show  that  there  was  no 
aoknowled(<m«nt  of  the  signature.  The  same  view  is 
taken  by  all  the  judges  of  the  essential  requisite  of  an 
acknowledgment,  although  some  little  difference  of 
opinion  existed  as  to  the  meaning  of  two  previous  cases; 
All  the  judges  agree  that  there  cannot  be  an  acknow- 
ledgment unless  the  witaesses  seer,  or  are  able  to  see, 
the  signatare,  just  aa  there  oaanot  be  an  attestation  un- 
less the  witnesses  see,  or  have  the  meaus  of  seeing,  the 
signatare.  This  view  is  in  aooordanoe  with  the  oase  of 
Hudson  v.  Pwiier,  3  Robert.  2S,  in  which  Dr.  Lashingtoa 
held  that  there  was  no  sufficient  acknowledgment  un- 
less the  witnesses  saw  the  signatare.  The  Master  of 
the  Bolls  says  that  it  is  in  accordance  also  with  OwiUim 
V.  OaiUim,  3  Sw.  &  Tr.  200 — a  decision  of  Sir  Gresswell 
Oresswell  which  Lord  Feuzanoe  followed,  or  believed  he 
followed,  io  Beckttt  v.  Howe,  39  Law  J.  Bep.  P.  <&  M.  1. 
Both  the  Master  of  the  Bolls  and  Lord  Jostice  Brett 
agree  in  overruling  Beckett  v.  Hoice,  in  which  Lord 
Penzance  laid  down  that,  it  the  testator  told  the  wit- 
nesses that  the  paper  was  his  will  and  the  will  was 
already  signed,  there  was  a  sufficient  acknowledgment. 
Lord  Justice  Brett  thought  Owiliim  v.  OwilUm,  on  which 
Lord  Penzance  relied,  must  go  with  Beckett  v.  Hove. 
On  the  other  band,  the  Master  of  the  Bolls  is  of  opinion 
that  Lord  PenKaoce  misunderstood  Omillin  v.  OwUUm, 
vrhich  he  thinks  is  good  law.  Lord  Justice  Holker,  the 
third  judge  present,  does  not  take  part  in  this  eon- 
troversy,  which  is  not  of  a  very  important  oharaoter. 
In  6v>iUim  v.  OMUim  the  testator's  signature  was  im- 
mediately above  the  signatarea  of  the  witneeses,  and 
there  was  no  evjdisnc^  tl^at  tfie  ^Igfift^vrft  was  covered 
over.  AccordingWthe  Master'  of  the  BoUb)  Sir  Oresswell 
Gresswell  drew  the  inference  of  fact  that  the  signatare 
mast  have  been  seen  by  the  witnesses.  Lord  Justice 
Brett,  on  the  other  hand,  refers  to  the  statement  by  Sir 
Gresswell  Oresswell  that  he  "  was  at  liberty  to  judge, 
from  the  oircnmstanoes  of  the  oase,  whether  the  name 
of  the  testator  was  on  his  will,"  as  showing,  in  the  mind 
of  a  judge  accustomed  to  express  himself  clearly,  that 
the  existence  of  the  signaturOi  added  to  the  statement 
that  it  was  the  testator's  will,  was  enough.  Whether 
Sir  Gresswell  Oresswell  did  or  did  not  take  an  erroneous 
view  of  the  law  is  not)  praotioally,  of  moofa  importance. 
It  involves  more  a  qnestion  ol  «videnee  than  prinoiple. 
The  principle  that  is  to  gnide  in  the  matter  is  dearly 
established.  The  acknowledgment  will  not  be  sufficient 
nuless  the  witnesses  see,  or  have  an  oppottunity  of 
seeing,  the  signatare,  and  unless  the  testator  says 
"  This  is  my  signature,"  "  This  is  my  will,"  or  some- 
thing to  that  effect.  The  best  advice  to  testators  is, 
however,  not' to  resort  to  an  acknowledgment  at  all, 
but  to  sign  their  will  in  the  witnesses'  sight  in  the 
ordinary  way.— Xatr  Jovamal, 


THE  EXPULSION  OP  FOBEIGNEBS. 

It  will  have  been  observed  that  one  of  the  oldoses  of 
the  Bill  now  before  Parliament  for  the  prevention  of 
crime  in  Ireland  relates  to  "  the  removal  of  aliens  from 
the  realm,"  and  expressly  re-enacts  a  statute  for  that 
purpose  which  has  been  obsolete  for  more  than  thirty 
years.  But,  exceptional  as  suoh  a  measure  may  now 
appear,  a  slight  research  into  the  history  of  the  present 
century  shows  it  to  have  been  a  far  from  unusual 
course  to  adopt  in  times  of  general  politioal  diatotbanoe 
and  insecurity. 

It  seems  that  almost  from  time  immemorial  the  right 
of  compelling  foreigners  to  withdraw  from  the  kingdom 
has  been  considered  the  undoubted  prerogative  of  the 
British  Crown;  In  the  reign  of  Elizabeth,  for  example, 
there  are  on  record  three  separate  instances  of  its 
exercise  i  bnt  from  that  time  down  to  the  latter  years 
of  the  eighteenth  century  the  power  remained  in 
ab«yanoe.  In  1794,  however,  the  revolution  io  France 
and  its  aooompanying  dangers  had  the  effect  of  driving 
aoroBS  the  Ohannel  large  numbers  of  refugees,  many  of 
whom  were  suspected,  not  without  reason,  of  Jacobite 
proolivities  and  hostility  to  the  Government  of  this 
country.  To  guard  against  their  schemes,  exceptional 
powers  were  accordingly  conferred  on  the  Executive. 
By  the  Alien  Act  of  that  year  (33  Geo.  8,  a  4)  an 
account  was  to  be  taken  of  all  foreigners  arriving  at  the 
ports  thronghont  the  country,  and  they  were  required  to 
declare  their  names  and  rank  on  pain  of  immediate 
expulsion  or  transportaiion  for  life.  Any  arms  or 
ammunition  imported  by  them  were  to  be  confiscated  ; 
they  were  forbidden  to  travel  without  passports ;  the 
Secretary  of  State  was  empowered  to  conduct  ont  of  the 
kingdom  all  whom  he  suspected  of  disobedience,  they 
might  be  required  to  reside  in  certain  districts ;  and 
their  houses  might  be  searched  for  arms.  -  In  the  first 
instance  these  provisions  were  to  remain  in  force  for 
one  year  only,  bnt  before  tbe  end  of  that  time  they 
were  revived,  and  were  from  tiipe  to  time  re-enacted 
without  intermission  until  the  conclusion  of  the  general 
peace.  On  that  event  the  more  stringent  clauses  of  the 
Act  were  relaxed,  bat  measures  of  similar  character 
continued  in  existence  tor  some  years  longer.  The  last 
occasion  on  which  the  Act  was  renewed  was  in  1824  (5 
Geo.  4,  c.  87),  and  it  finally  expired  two  years  later. 

For  the  next  twenty  years  such  meaaares  remained 
annecessary ;  but  in  1848,  daring  the  political  ferment 
apon  the  Gontioent,  the  ezecative  was  again  authorised 
for  a  limited  period  to  remove  fo-eigners  whom  *'for 
the  due  security  of  the  peace  and  tranqaillity  of  this 
realm  "  it  was  expedient  to  treat  in  that  manner.  Tbe 
Act  by  which  this  power  was  conferred  (11  &  12  Vict, 
o.  20)  is  that  which  the  present  Bill  proposes  to  re- 
eoaot,  subject  only  to  one  slight  modification.  It  will 
therefore  be  useful  to  set  out  briefly  its  provisions.  By 
the  first  clause  it  is  enacted  that  when  and  so  often  as 
the  Secretary  of  State  in  -Great  Britain,  or  tbe  Lord 
Lieutenant  in  Ireland,  shall  have  reason  to  believe  it 
expedient  to  remove  any  alien,  he  may,  by  order  to  be 
published  in  tbe  Qazette,  direct  sach  alien  to  depart  the 
realm  within  a  specified  time)  and,  if  spch  alien  wilfully 
refases  to  obey  the  order,  he  may  be  arrested  and  com- 
mitted to  gaol  for  the  parpose  of  being  sent  oat  of  the 
ooantry.  Disobedience  to  the  order  is  to  ooostitnte  a 
misdemeanour,  and  the  offender  may  be  imprisoned 
for  periods  not  exceeding  one  and  twelve  months 
respectively,  according  as  it  may  be  his  first  offence  or 
otherwi!>e.  Aliens  neglecting  the  orders  of  the  Secretary 
of  State  or  Lord  Lieutenant  may  be  conveyed  by 
warrant  out  of  the  kingdom :  provided  that,  if  any 
excuse  for  non  compliance  he  alleged,  the  Privy  Coaocil 
shall  decide  its  sufficiency  ;  and  in  each  event  the 
delinquent  shall  receive  a  summary  of  the  allegations 
to  be  made  against  him,  and  may  be  beard  either  in 
person  or  by  oonnsel  as  he  may  tbink  fit.  It  is  further 
provided  that  judges  may  admit  aliens  to  bail  in  all 
cases  where  they  see  sufficient  canse  ;  and  where  an 
alien  shall  not  have  been  sent  cat  of  the  realm  within 
a  month  of  bis  committal  to  gaol  for  that  parpose,  they 
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aro  aathorised,  upon  ap'plioation,  to  order  the  prisoner 
to  be  oontinaed  in  oaatody  or  disoharged  from  it  at  their 
discretion.  Ftoally,  there  are  to  be  exempted  from  the 
operation  of  the  Aot  all  foreign  ministors  and  their 
soites,  all  aliens  under  fourteen  years  of  age^  and  all 
who  have  resided  in  the  kingdom  (or  three  years  before 
the  passing  of  the  Aot. 

The  only  modification  now  to  be  imposed  on  these 
provisions  is  one  required  by  the  special  circumstances 
of  the  case,  namely,  that  no  order  shall  be  made 
direciing  an  alien  in  Qreat  Britain  to  withdraw  unless 
he  shall  have  come  to  this  conntry  having  been 
previously  expelled  from  Ireland.  How  far  the  exercise 
of  these  powers  Dtay  be  advisable  at  the  present 
jtiDctare  it  is  not  our  purpose  to  consider,  bnt  it  is  a 
significaot  fact  that,  according  to  the  official  return 
issued  in  1850,  the  Aot  of  1818  remained  a  dead  letter, 
and  was  pnt  in  force  in  uo  single  ioatanoo.  Equally 
inoperative,  it  may  be  added,  are,  and  have  been  for 
many  years  past,  the  enaotments  respecting  the  regis- 
tration of  foreigners  by  a  system  of  declarations  and 
oertificates,  which  are,  nevertheless,  still  to  be  found 
in  the  Statito  book:  (see  7  Gen.  i,  o.  54,  and  6  &  7 
Will.  4,  c.  11).  It  appears  therefore  that,  useful  ae  a 
power  of  supervising  and  deporting  aliens  who  abuse 
our  hospitality  may  seem  to  he,  there  are  in  practice 
cert«in  difficulties  in  its  enforcement.  Aooordingtyi  we 
.shall  not  be  surprised  if  the  present  revival  of  pre- 
cautionary measures  proves  as  barren  and  ineffective  as 
the  preceding  enactments.— £aw  Timtt. 


THE  LIQUOR  LAWS. 


The  Liquor  Lew  of  Russia  is  very  comprehensive  and 
easily  nudorstood.  There  is  no  "local  option"  aboat 
it,  but  the  Czar  decrees  that  there  shall  be  no  more 
than  one  drink  shop  in  any  Russian  village,  and  where 
two  or  three  villages  are  near  together,  the  one  driuk 
shop  shall  suffice  for  all,  and  this  shall  be  managed  by 
a  "  man  born  and  resident  in  the  village,"  who  shall  be 
appointed  by  the  Common  Council  and  paid  by  salary. 
He  is  to  derive  no  pecuniary  profit  beyond  his  salary,  is 
to  sell  also  food  and  wares,  and  is  liable  to  a  floe, 
diamisaal,  and  even  imprisonment  if  he  allows  any  man 
or  woman  to  get  drunk  on  his  premises.  la  a  given 
ooDtingency,  if  the  population  should  become  notoriously 
drunken  and  disorderly,  the  commaual  aathorities  are 
to  interdict  the  sale  of  liquor  entirely  in  that  district  or 
Tillage,  for  as  long  a  time  as  they  shall  see  fit. 

The  Massachusetts  Honse  has  passed  a  Bill  providing 
for  the  submission  to  the  people  next  f'all  of  the  resto- 
ration of  the  old  prohibitory  liqaor  law,  and  the  Senate 
has  passed  a  proposed  constitutional  amendment  for 
biennial  elections.  The  Conoectioat  House  of-  Repre- 
sentatives adopted  a  oonstitutional  aoleadaient  pro- 
hibiting the  manufacture  and  sale  of  intoxicating  liquors 
in  that  State.  The  measure  now  goes  over  to  the  next 
Oeneral  Assembly,  where  it  mast  pans  both  Houses  by 
a  two-thirds  majority  before  being  sabmitted  to  the 
people. — Public  Opinion, 


At  the  end  of  this' year  the  Irish'Snnday  Closing  Act, 
which  was  passed  in  ld78,  comes  to  a  close,  unless  it  be 
renewed.  In  a  Bill  for  rendering  it  permitnent,  Air. 
BioLardson,  M.P.,  proposes  to  do  away  with  the  ex- 
emptions which  at  present  allow  intoxicating  liqnors 
to  be  sold  at  certain  bonrs  on  Sundays  in  the  five 
large  towns— Dublin,  Csrk,  Limerick,  Waterford,  and 
Belfast.  The  Bill  also  makes  the  dosing  of  licensed 
premises  obligatory  on  Qood  Friday  and  Christmas 
Day,  as  well  as  on  Sandays.  The  bond  fide  traveller, 
ton,  receives  another  definition.  A  new  qualification  is 
that  he  must  have  lodged  the  preceding  aif^ht  at  a  place 
at  least  seven  miles  distant  from  the  premixes  where  he 
demands  to  be  supplied  with  liquor.  Moreover,  to 
enable  the  liquor  to  be  served,  it  is  made  necensary  that 
the  licensed  premises  ooniain,  at  least,  four  apartments 
set  apart  exQlusively  for  the  sleeping  accommodation  of 


travellers,  and  be  otherwise  atrooturally  adapted  for 
nse  as  an  inn  for  the  reception  of  Quests  and  travellers, 
and  be  mainly  so  used. 


TE^-BOOK  ADDENDA.* 
[From  the  Lav  Journal.} 
dutty  <m  OotUratU  {11th  BdUion\  640, 
The  vendor  of  the  goodwill  of  a  business  in  the  absence 
of  express  covenant,  does  not  lose  his  right  to  deal  with 
former  customers  [M.R.  in  Ginai  v.  Cooper,  49  Law  J.  Rep. 
Ohanc.  aOlf  av6rruled]  (Leggott  v.  Barrett,  51  Law  J.  fiep. 
Chanc.  90)— C.  A. 

Ordtr  LVIII.,  Jtak  15. 

Lely  and  Fovlka  on  the  JwUeature  Aett  (3rd  BdMon),  g6S. 

Stton  on  Decreet  {4th  Bdition)  1,615, 

The  mere  poverty  of  an  appellant  is  sufficient  ground  for 

reqnirint;  Security  for  costs  of  the  appeal  {Barhek  ▼.  AA- 

berry,  51  Law  J.  Rep.  Chanc.  96). 

Ordtr  XXIX..  Rule  10. 
Ldy  and  Foulies  on  the  Judicature  Aett  (Srd  Sditidn),  187, 
WUtdn  on  the  Judicature  Aett  (Snd  Edition),  S2S, 
Where  an  infant  defendant  fails  to  pnt  in  any  defence 
the  action  may  at  once  he  set  down  as  against  him  on 
notice  of  trial  {Xational  Proviaeud  Book  v.  SvaiU,  51  Law 
J.  Rep.  Cbauc.  97). 

Order  L  VIII.,  RtJet  16  and  17. 
L^H  and  Poulket  on  tht  Judittt^re  Aett  {3rd  EdUi<m),  DOS. 
Seeton  oa.  Deereet  (4th  Sdilio*),  1,618. 
Where  an  aetioa  has  been  dinaissed,  aad  an  i^peal  Is 
pending,  the  Cunrt  twlow  bas  juriadiotlon  to  entertain  an 
applioatinn  seeking  to  stay  proceedings  under  the  order 
4*p*aled  from  [  WU*»it  t.  Ohurtk,  41  Law  J.  Rep.  Chanc. 
690.  explained]  {OUo  v.  Lindford,  51  Law  J.  Rep.  Ghana 
102)— C.  A. 

Order  XL,  Rule  3. 
Lely  and  PoMa  on  the  Judiattvre  Aett  {9rd  Sdltion),  141. 
Where  a  plaintiff  has  obtained  an  order  to  serve  a  writ 
on  the  defendant  out  of  the  jurisdiction,  the  defendant,  on 
moving  to  discfaarge  the  order,  Inay  go  into  evidence  to 
abavi  that  no  cause  of  action  has  anaen  witliiu  the  jurisdic- 
tion {Fowler  v.  Barttow,  51  Law  J,  Bep.  Cbanc.  103) — 
C.  A. 


1  Smith'*  Leading  .Cate»  {8tk  Edition),  68. 
Contract  to  repair  held  not  to  run  with  the  rent,  an  that 
the  assignee  in  fee  of  the  covenantor  wae  beid  net  bound  to 
repair  in  favour  of  the  assignee  of  a  reot-ohaige  assigned 
with  Iwnefit  of  oatanitntit {Hayuood  r.  Bruntioiek  Pemumeni 
BtiutM  BuiUUng  Society,  51  Lwv  J.  B^  Q..B.  73>-C.  A. 
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Explanatory  Ifotet,  an  Abttract  of  Decided  Catei,  and 
Copious  Indae.  By  T.  M.  Hc^T,  M.P.  I>ublin :  M. 
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Kegan  Paul  &  Co. 
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OBITUAST. 

MB.  JAMES  O'HEA. 

Mb.  Jiuns  O'He^  who  died  od  the  37tb  alt.,  was  born 
la  1809,  aod  educated  at  the  University  of  Dahlia,  where, 
aa  Bobolar  and  prizemta  (Soh.  1829,  B.A.  1831),  hla 
career  wag  eminently  aoooesstal,  and  he  won  the  K^ld 
medal  of  the  Hiaborioal  Society.  In  Easter  Term,  1888, 
be  was  calle<l  to  the  bar,  and  joiaed  the  Manater  Circuit. 
He  early  aoqaired  a  considerable  reputation  as  a  criminal 
lawyer,  and  was  one  of  the  ooansel  for  the  traversers  in 
the  State  Trials  of  1814.  At  the  Special  Oommission  of 
1848,  also,  he  was  aasignad  aa  ooansel  for  the  prisoners. 
Subsequently,  he  was  appointed  Crown  Proseoutor  for 
the  Coanties  of  Cork  and  Limeriok.  Mr.  O'Hea,  who 
was  an  iutimate  personal  friend  of  O'Connell,  was  one  of 
the  most  active  of  those  who  led  the  van  in  the  Repeal 
agitation.  Bat,  though  he  bad  been  solicited  to  become 
a  candidate  for  the  parliamentary  representation  of 
Limeriok,  all  bis' expenses  being  guaranteed,  he  was 
obliged  to  decline  the  honour,  owing  to  his  professional 
eagagemsnts,  and  he  never  entered  Parliament,  though 
be  had  attained  sooh  a  distinguished  place  in  politics. 
His  name  on  the  occasion  of  an  election  contest  for  the 
repreaentatioa  of  Trioity  College  snggested  to  one  of  the 
students  a  humoroas  idea  of  applying  the  elitmre  in  a 
olassioal  form  to  his  speech,  which  was  delivered  amid 
some  impatience  and  angry  interroptiona.  At  length 
one  of  the  audience  exclaimed  in  a  stentorian  voice, 
"  OJte.jam  latit,"  and  the  desired  effect  was  immediately 
prodaoed.  He  foand  it  impossible  to  proceed  amid  the 
derisive  cheers  and  ezolamations  of  the  meeting.  Mr. 
O'Hea  was  a  brilliant  claasioal  soholar,  an  able  lawyer 
of  the  old  type,  and  in  private  life  a  gentleman  whose 
amiability  of  character,  ready  humour,  thorough  honesty, 
and  varied  accompliBhmentB  gained  him  a  host  of 
frieads. 


AFFOHrTMEHTS  AVD  PBOKOTIOITS. 

MoTA  BEKa— Infomutlon  Intended  for  pnbllestion  nnder  the  abors 
heading  should  reach  us  not  later  than  Friday  morning  in  each 
weak,  a«  pabUcation  Is  othenriie  dela]red. 

Mr.  William  W.  Olenny  has  been  appointed  Keeper 
ol  the  Land  Commission  Beoords. 


LAW  STUBEirTS'  JOTJBITAL. 

THK    INCORPORATED    LAW    SOCEETT    OF 
IRELAND. 

Pmuhihabt  Examikatioh  roB  AppBinnoBs  to 

80LIOITOB8, 

PurtuatU  to  the  AUomeyi  and  SoUciton  Act  (Ireland),  1866. 
DUBLIN,  TRINITY  SITTINGS,  1888. 

HiSTOBT. 

1.  Who  were  the  Normans?  What  led  to,  and  what 
were  some  of  the  effects  of  the  conquest  of  England  by 
them  ? 

3.  Who  were  the  BrOiaaldM,  aad  for  what  was  the 
office  institated  ? 

8.  What  were  the  provisions  of  Oxford? 

4.  What  was  the  first  remarkable  oocasion  on  whioh 
artillery  was  used  in  Europe  ? 

6.  Oive  some  account  of  the  origin  of  the  Hoase  of 
Commons  ? 

6.  When  was  Calais  taken  by  the  English,  and  when 
lost? 

7.  Mention  some  of  the  victories  of  Edward  the  Black 
Prince ;  and  give  an  aooount  of  the  loss  of  the  Euglish 
dominion  in  France  in  the  reign  of  Henry  YI. 

8.  What  monarch  was  Orst  styled  "  Defender  of  the 
Faitb,"and  why? 


'   9.  What  were  the  chief  provisions  of  the  Bill  of  Rights, 
and  when  was  it  enacted  ? 

10.  When  was  the  East  India  Company  first  estaf- 
lished  ?  State  briefly  how  the  Englidi  acquired  their 
principal  poeaeasions  in  India. 

11.  What  was  the  Cato-street  conspiracy  ? 

12.  For  what  events  in  English  history  are  the  follow, 
ing  places  remarkable : — Naseby,  St.  Albans,  Bcewortfa, 
Troyes,  Fontenoy  ? 

Gboobapet. 

1.  Explain  why  the  latitude  of  a  plaoe  in  the  Northern 
Hemisphere  always  corresponds  to  the  altitude  of  the 
polar  star. 

2.  If  it  be  18  o'clock  in  Dublin,  what  hour  is  it  in  a 
place  46  degrees  to  the  east,  and  what  hour  in  a  plaoe 
SO  degrees  to  the  west  of  Dublin  ? 

3.  How  is  an  eclipse  of  the  sun,  and  how  an  eclipse  of 
the  moon  caused  ? 

4.  What  is  the  snow- line  ?  On  what  oircnmstanoes 
does  the  height  of  the  snow-line  depend  ? 

6.  Enumerate  the  principal  rivers  of  Asia,  through 
what  countries  and  into  what  seas  do  tbey  flow? 

6.  Mention  the  principal  islands  in  the  Archipelago. 

7.  What  are  the  principal  branches  of  the  Atlantic 
ocean  ? 

8.  Where  are  the  following  situate  :— Oulf  of  Riga, 
Straits  of  Eaffa,  Bay  of  Hondoraa,  Sierra  Nevada,- 
Dantzic,  Heligoland,  Messina  ? 

9.  Mention  the  counties  on  the  western  coast  of  Eng- 
land and  Wales,  and  the  principal  towns  of  each. 

10.  To  what  counties  do  the  following  belong :  — Mizen 
Head,  Clew  Bay,  Lough  Mask,  Bristol,  Winchester,  St. 
Ives,  Plymouth  ? 

Abithvktio. 

1.  What  is  the  price  of  IS  cwt.  3  qrs.  4  lbs.  at  £2 18s.  4d. 
per  owt.  ? 

2.  Divide  £9,604  10s.  by  144}. 

3.  Reduoe  Is.  7^  to  the  fraction  of  a  £. 

4.  What  is  the  poor-rate  chargeable  on  128i.  1b.  17p., 
the  valuation  being  £2  17s.  per  acre,  and  the  rate  11^. 
in  the  £  ? 

5.  The  debts  of  a  bankrupt  amonnt  to  £4,968,  he 
pays  9s.  7d.  in  the  £,  what  are  his  aasets  ? 

6.  What  is  the  interest  of  £684  ISs.  8d.  for  one  year 
and  nine  months  at  8|  per  cent.  ? 

BoOK-KEBPtKO. 

1.  What  books  are  used  in  book-keeping  by  doable 
entry  ?    Explain  the  use  of  each. 

8.  Explain  what  are  "  real,"  "  personal,"  and  "  ficti- 
tious "  accounts  ? 

3.  When  you  open  an  account  tor  stock  in  the  ledger, 
on  which  side  would  you  enter  the  cash  in  hand  ? 

4.  What  entry  is  made  in  the  journal  when  goods  are 
sold  for  part  cash,  part  on  credit,  and  part  bills  re- 
ceivable 1 

6.  Open  a  cash  account  7  Enter  the  following  trans- 
•otions,  and  balance  the  aooount : — 

£    8.    d. 
Cash  in  bank,       •  -  -  -  841  18    6 

Cash  in  hand,       ■  ■  -  -    88    6    4 

Paid  A.  Jones  amonnt  of  his  account,    •    46  10    6 
Received  of  John  Brown,  •  -    86    8    9 

Paid  amount  of  my  acoeptanoQ  of  John 

Smith's  draft,    -  -  •  -    95    3    4 

House  expenses,    -  •  -  •    27    9    ^ 

Paid  William  White's  sceouDt,  -  -  218    6    4 

Thomas  Smith  paid  me  amonnt  of  his 

acceptance,        ....  106    8    8 
Paid  bouse  rent,  .  •  •  -    73    8    7 

Lent  to  John  Smith,        •  -  -    28  10    0 

H.  Williams  paid  to  my  account  at  bank,    97    8  10 


Baboh  Axokbsok  once  told  a  lawyer,  "  Yon  seem  to 
think  that  the  art  of  cross-examination  is  to  examine 
crossly." 
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COTJET^APEES. 

HIGH  COURT  OF  JUSTICE—CHANCERY  DIVISION.— LAND  JUDGES. 
List  of  PelUioni  prenenled  to  the  Land  Judge*  in  the  month  of  April,  1882. 


OBjBOT  or 

DATE 

TITLE  or  MATTBK 

PBTITIOH 

OODWTT 

PKOriT  BIWT 

souorroK 

£    8.    d. 

April  1 

Arthur  A.  Lawder,  owner; 
Jothua  Brerrtm,  petitioner 

Sale 

Roscommon 
and  Leitrim 

Not  stated 

Jotkua  Brerelon 

»      n 

Michael  O'Kelly.oirnsr; 

Arthur  TJtAtr  and  another,  peiilionen 

Sale 

Galwajr 

1,254  12    S 

Archibald  Sobauon  t*nd 
Son 

,,     8 

Mary  J.  MorrU  and  the  Assignees  of  the 
Court  of  Bankruptcy,  ownera; 

Irith  Civil  iSerrice  Building  Soaetg,  peti- 
tioner* 

Sale 

Mayo 

17  16    0 
Valuation 

H.  T.  Dix  and  Son 

t>          *t 

John  Lloyd  BaffOt,  owner; 
BobeH  Charlet  Goff,  petUioaer 

Sale 

Oalway  and 

1,766    7    7 

Lom^field,  Davideon,  and 

Roscommon 

KeUs!                    . 

II          t) 

Denis  Luby,  owner; 

Sale 

TIpperary 

64    0    0 

Griffith's 

Valuation 

J<dinffDt!yer 

«     6 

John  Doyle  and  another,  owners; 
William  Quigl^,  petitioner 

3ale  and  recdrer 

Armagh 

106    0    0 

frM,Soott,aiidSefmour 

Griffith's 

Valuation 

»     6 

Kathaniel  Wynne,  owner; 
Margaret  Lamie,  petitioner 

Recdrer  and  sale 

Cork 

62  11    0 

Anthong  O'Camnor 

«          « 

John  M'Cavana,  senr.,  ownerand petitioner, 
and  Partition  Acts 

Sale 

Antrim 

■  Not  sUted 

Peter  Macaulag 

n      " 

Trustees  William  PhilUps,  owners; 
William  Seed*,  petitioner 

Sale 

Down 

70    0    0 

Charli*  Biggiaeon 

»      )t 

Trustees  William  Phillips,  owners; 
David  Robituon,  petitioner 

Sale 

Down 

86    0    0 
Estimated 

B.  and  W.  Seed* 

»    12 

Daniel  Cronin  and  others,  ownera; 

ReceiTer, 

Cork 

42  10    0 

Daniel  C.  Battable 

Partition, 
and  Sale 

Griffith's 
Valuation 

f>     »• 

Michael  F.  Marshall  and  another,  owners 
and  petitioners 

Sale 

Clare 

161  18  11 

William  Fry  and  Son 

»»      •* 

Agnes  Hickey,  owner ; 

The  Afuntter  Bank,  petitioiur* 

Sale 

Cork 

Not  sUted 

Thoma*  Doume* 

n      ti 

John  Cuddihy,  owner ; 

Sale 

Dublin  and 

428  16    6 

MeaaoeUemd  Weldon 

The  Mumter  Bank,  petitioner* 

Kerry 

Estimated 

„    14 

John  O'Connell,  owner; 

The  National  Bank,  petitioner* 

Sale 

Tipperaiy 

61    2    0 

Michael  LttrUn 

„   16 

Henry  Mills,  owner; 
Thoma*  Parker,  petitioner 

Receirer  and  sale 

Cork  and 
Dublin 

237    0    1 

Samuel  Abbott 

.,    17 

Thomas  Byrne,  owner ; 

Robert  Cooke  and  other*,  petitioner* 

Sale 

Mayo 

7    0    0 

William  T.  Daniel 

„    18 

Chambre  B.  Ponsonhv,  owner; 
The  Bank  nf  Ireland,  'petitioner* 

Sale 

Umerick 

Not  stated 

E.a.DeMoJeyn* 

.,   20 

Tyrrell  Conrv  and  another,  owners; 
Jame*  W.  ffReiUy,  petitioner 

Sale 

Roscommon 

Not  stated 

Jame*  W.  O-SeOlf 

i>      n 

William  H.  Greene,  owner; 
Anna  E.  Eotjan,  petitioner 

Sale 

Dnblln 

Not  SUted 

William  C-  Hogan  and 
Son 

tf         91 

Robert  Charters,  owner ; 

W.  H.  Stephenion  and  another,  petitioner* 

Sale 

Longford 

120  12    6 

John  E.  aParreU 

»•      n 

William  John  C.  Allen  and  another,  owners 
and  petitioners 

Sate 

Antrim 

154    2  10 

Jame*  Campbell 

»»      « 

Pierae  John  Barron,  owner; 
Edward  Kelly,  petitioner 

Sale 

Waterford 

691    0    0 
Estimated 

Biehard  A.  Macnamara 

«   21 

William  Vincent  Dowdall,  owner  and 
petitioner 

Sale 

Louth 

186  18    4 
Estimated 

James  Goff 

.,   24 

George  Andrew  Bell  and  otherSg  owners ; 
Uargaret  Bopp*  and  other;  petitioner* 

Sale 

Tyrone 

143    0    0 
Griffith's 
Valuation 

Edward  Green  FoUg 

1»          »* 

Henry  E.  J.  Lntman,  owner ; 
St^ert  Cooke  and  other*,  petitioner* 

Sale 

Tipperarr 
and  Limenck 

670  14    7 

William  Thoma*  Daniel 

„   26 

John  Lanf^ford  Kae,  owner ; 

Keceiyer  and  sale 

Kerry 

2,606    7    1 

John  Mamnell 

11     11 

Mercy  Baldwin  Townsend  and  others; 

owners ; 
Maria  T.  M'Carlhg,  petitioner 

Sale 

Cork 

120    8    8 

noma*  Downe* 

i»      n 

William  H-Kay  and  another,  owners; 
Jame*  H.  Sclater,  petitioner 

Sale 

Meath 

696    0    0 
Griffith's 

Valuation 

Tkomptm  and  Tatlow 

•1      11 

Thomas  Manley  and  another,  owners ; 
Patrick  Jo*eph  Kelly,  petitioner 

Sale 

WicUow 

146    0    0 

Griffith's 

Valuation 

0.  (TB.  Kemtetfy 

„   26 

James  Francis  Moore,  owner; 
Eaory  Carmicharl,  petitioner 

Sale 

to  0  0 

A.  F.  Burton 

„    28 

William  John  Marphy,  owner; 

Sale 

Down 

64    8    0 

Robert  Kelkt 

»     «> 

Margaret  Murphg,  pmtioner 

Eliza  Netterfield  and  others,  ownera; 

Mnjfir-Genrral  T.  B.  CliJUm  and  other*, 

Sale  and  receiver 

Caran 

882    8  11 

a.  a.  Major 

«   29 

petitioner* 
Sev.  John  Harrington,  owner; 
Edward  Harding  etnd  another,  peHtioner* 

Sale 

Cork 

86    0    0 

Griffith's 

Valuation 

R.  W.Dokertg,jmr. 
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THE  IRISH  LAW  TIAIES, 


f  JtrxK  3,  1882. 


LAND     JUDGES. 

Stttingt  for  next  We^k  so  far  aa  oame  are  appointed. 

Before  the  Rt.  Hon.  JoDSl  Flamaoak. 

MOSDA  Y. 

In  Chambib. — A.  G.  Shaw,  pajment. — Trartee  A.  Blake, 

do. — M.  MTier,  do. — Trustties  Cooke,  do. — ^M.  Handley, 

do.— J.  M'Gsrry,  confirm  sale. 

In  Coubt. — ^B.  L.   Watson,   as  to  ejectment ^W.  B. 

O'Byroe,  receiver. — G.  Bolton,  payment  by  receiver. — 
C.  B.  Jennings,  appoint  receiver. — L.  Walsh,  liberty  to 
bid. 

Before  EXAMIHIS  (Mr.  Kennedy). 
E.  V.  Baillie,  rental 


TOESDA  T. 
In  Coubt, — 3.  O'Shea,  final  schedule. — J.  M'Caig,  do. — 
P.  Bradley,  receiver. — R.  A.  Tennent,  do. — M.  Cody,  as  to 
policy. — J.  J.  Casey,  continue  proceedings. — G.  A.  Waller, 
■0  to  carriage. — N.  Woods,  to  make  order  absolute. 

Before  Examinib  (Mr.  Kennedy). 
G.  Graham,  rental. 


WBDNBSDA  T. 
In  Chambbb.— E.  G.  Holt,  explain  delay.— S.  Holt,  do. 
In  Codbt. — J.  Wilson,   attad^Ilent. — L.  Simpson,  re- 
entry. 

Before  Examinib  (Mr.  Kennedy). 
C.  S.  Brioe,  vouch. 


THUR3DA  r. 
In  Chambbb. — A.  H.  Goff,  proposaL 
In  Codbt. — Devisees  Hurley,  payment. 

Before  Exaihhbb  (Mr.  Kennedy). 
F.  Bltke,  rental.— A.  Elliott,  do, 


FRIDA  T. 

8ALB8  IN  OODBT. 
G.  S.  BOPBB,  •  -  -     4  lots. 

O.  CONOtLT,  -  -  -     3     „ 

Before  Exajiinbb  (Mr.  Kennedy). 
W.  Deane,  rental. 

Before  the  Kt  Hon.  Joooc  Obvsbt. 
MONPAT. 

In  Chambbb.— 0.  E.  Bell,  allocate.— T.  J.  Nolan,  do.— 
T.  Colclough,  do. 

In  Codbt. — H.  Leader,  to  examine  witness. — E.  Jameson, 
receiver. — T.  J.  Nolan,  attaobment. — J.  Oajrtlan,  pay- 
ment..—J.  Eyre,  av  to  lettiDg. — T.  W.  Grady,  cradit. — 
J>.  P.  M'Carthy,  final  schedule.— Lord  Huntingdon,  re- 
ceiver,— H.  0.  O'Connor,,  to  make  order  absolute. 


TV  BSD  A  7. 

SALES   IN  OODBT. 
P.  H.   HOBE,  - 
TaUBIBl  W.   SOANLAN, 


Hot. 
Slots. 


WeONSSDA  T. 
Before  Ezaminbb  (Mr.  M'Donnell). 
B.  Malcomson,  rental. — W.  W.  Gray,  do. — ^M.  B.  Dal- 
way,  do. — O.  V.  Stewart,  do. 

TBURSDA  Y. 
In  Codbt. — Scanlao  v.  Bunton,  aetion. — D.  W.  Croice, 
final  schedule. — H.  Leader,  to  examine  witness. 


FRIDAY. 

Before  Ezaxineb  (Mr.  M'Donnell). 
P,  Leonard,  rental. — Devisees  Leavy,  do. 


0(TBLI.V  srOCS  AtlO  SHA.Rg  LIST. 


HAT 


I    JUNE 


DBSCKIPriON  OK  STdCK 


27 


M'tn.  ritiM 
29  i  30 


Wo.i   Tlmr     Kn. 
31       1        2 


•Piid     aoveriunoBk. 

-^    3  n  c  CooaoU       .. 
—    H«v  3  D  c  Stack 

INDIA  STOCK. 
t  p  c  Oct.  1888  )  Trsfbia.  at 
3ipcJaD.1831  |.Bk.  a(  Iral. 
Banba. 
■00    Bank  o(  Ireland 
i;    Biber»ian  Sunktitt  C» 
2Q    Lfmdon  and  Countp  (LU*d.J 
IS     London  Joint  Slodt 
to    London  ana'  ir'm'nXw,  Krd|7i 
to  Do.  ifem 

a  ilmultr  BankflAmiiniy 
10    National  Bank  (lAmVed)  .. 
10    Ifatumnlof  Lirorf'KUfd. 
Provineial  Bank 

Da.        New 
A0ya'  Bank 

Standard  of  R.  8.  A.,  Itfd 
Mines. 
4)  Bepefiaven  (Limited) 
I 
7 


IOI« 
lOO 


Ipll 


7J 
>3i 


»5 


10 


•51 


■Si 


io| 


lOj 


lOj 


>4t 


■JJ 


83 


51 


"H 


loii 
io«i 


107* 


I05H 


lost 


105* 


KlllaloeSlateCo.  (lU'd) 
kfining  Co.  of  lrelan<l  ( Itfd 
Mlsoellsneoua. 
10    AIllRTipe  A  Diib.  (J,»n«.'  Onh 
4    Arnnll  A  Co..  HmVed 

J5    Ir.C.S.  BiiiMiiiB  Society..      -        —       —       —  +J 
4     Nnlional Dliroimt,  ht.,ttl-l 
25     yntionni  Atanranfe 
9^-7  Patriotic  Aunrauct 
Tramways. 

10  Dublin  United  Tramwa/S 

lo  Edlnbiimh  Street  Tr*in« 

to  L'pl  Un'td  Tram  A  Due  I'M 

lo  Leeds  Trams      ..  .. 

Railways. 

10  Alhenry  and  Timm 

;o  Belfast  and  County  Down 

5S  ileirasr  an,l  Northern  (Jo-. 

100  Dublin.  Wklnw,  ii  Wford 

too  Oreat  NorlIiern{lrel>tndl. 

too  Ot.Soutlieinanil  Wdatern   112| 

top  Midland  Gt.  W«««rn 

50  <Vaterf«>rd  and  Limerick  ..  32 
Railway  Preference. 

100  Belfast  &  Ntb'n  Cos,  i  p  e 

100  Do.,  41  p  c 

100  Qt.N'th'n(Irlnd)  gt'dipr 

lOO  Do,,  4  P  c 

100  6t^  '^outh'n  A  Weat'n  4  p 

100  Mid  cireat  We8teni,4pc 

too  Do..  5  p  c 

100  Wjitfd.  ,k  Limerick,  4  p  c 

50  Do.,  new  red,  .5  p  c  ..     ^        —   IQ2 

Leaaed  at  Fixed  Rentals 

100  Dublin  and  KinKntnwn     , 
Debenture  Stocks. 

—  Belfast  A  Ktb'n  Cos.  4  p  c 

—  G'fergiiB  and  Lame  4  p  0 

—  Dublin  &TVIcklow4pc    . 

—  Do.,  4ipc 

—  Ot.Karthern(Ir»land)  4p,      -         —    109I 

—  Do.,  4i  p  e 

—  Do.  »pc 

—  Ot.Snath'n  *  Woat'n.  4  n  r     —        —    109} 

—  Kilkenny  Junction, A, ipc 

—  Midland  ti\.  Weat'n.  4  p  c 

—  Hn„4i  pc 
BtlscoUaiieuuB  Scboitt. 

Alliance  ft  Cons.'  Ga.s,  4  p  c         ..      —         —    too         —    100 
Bvllist  Utnce  Deb.,£iij  fis  Sd,  4  p  c 
Diib.<tCla«.S.P.Co.(J8linAipc 
Pipe  Water    Old,  £92  On.  3d. 

De.         N«w<£IOO, 
(19:lB)itathin.*  Pein^.Draln.4  p  c 

*  SharM  Dot  fully  puid  no  are  ^iren  in  Ui\lif.t.  t 

Bank  Bate— or  i>iscoant-6  oereent..  DOtli  Jannvy,  I^Ai 
or  Oeposic— 8  oercant..  SUth  January.  1881 
Name  Days— June  UUi  and  38th,  1883. 
.\ceonnt  Days -June  Uth  and  39th.  1883. 
Business  conimences  at  1  80  p.m. 


S'llloway'i  put*. — The  stomach  and  its  troubles  cause  more  discom- 
fort and  bring  more  unhappineas  than  is  cummonly  supposed.  The 
thousand  Ills  that  aettlo  there  may  be  prevented  of  dislodged  by  the 
judicious  use  of  these  purifying  Pills,  which  act  as  a  sure,  gentle  anti- 
acid  aperient,  without  annoying  the  nerves  of  the  most  susceptible  or 
irritating  the  rnoct  delicate  organisoUcn.  Holloway'a  Pills  « ill  bestow 
comfort  and  confer  relief  on  every  headarhy,  dyspeptic,  and  sickly 
BufTerer,  wboae  tortures  make  him  a  burden  to  himself  and  a  bugbear 
to  his  friends.  These  Pills  have  long  been  the  popular  remedy  for  a 
weak  stomach,  for  a  disordered  lirer,  or  a  paralysed  digestion,  wh'ch 
yield  without  difficulty  to  their  regulating,  piu-Uying,  and  tonic  quoUUea 


lOUJ  lOiiJ 
looti  ioo| 


ill 


3a> 


vi 
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BIRTHS,  MAKRIAOES.  AND  DEATHS. 

BIRTHS. 

NOLAN— Hay  24,  at  Connaught- terrace,  ^thgar,  the  wife  ol  James 
V.  Nolan,  Esq.,  aoUdtor,  of  a  aon. 

DEATHS. 
DAVIE8— M>7  SS,  at  Derby,  John  Francia,  yonngest  aon  of  the  late 

Thomas   Daries,    Esq.,   solicitor,    of  Kenistown   House,    County 

Galway,  aged  25  yeara 
GASON-Mayai,  at  Via  San  Sebastlano,  Rome,  Eliza,  wife  of  John 

Gason,  Esq.,  M.D.,  and  daughter  of  the  late  Sir  Jonas  Greene, 

Recorder  of  Dublin, 
JONES  -May  3<i,  suddenly,  of  bronchitis,  at  the  Royal  Albert  Hotel, 

Dublin.  Augustus  T.  Jones.  Esq.,  solicitor,  of  Ruahin  House,  County 

Vermanagh,  second  son  of  the  late  Captain  Cluirles  Jones,  formerly 

of  the  90th  Regiment. 
0'HEA-May27,  at  Harooort- street,  James  O'Hea,  Esq.,  barrister- 

at-Uw. 
0'SHAUGHNE3ST— Hay  31,  at  his  residence,  Hercer-strset,  James 

O'Sbaugimeesy,    for   many   years   the  faithful  clerk    of    Francis 

Hastings,  Esq.,  solicitor. 

FUNjBRAL   RBQUISITSa  OF    EVERY 
DESCRIPTION. 

49,     WALLER,      50, 

DENZILLE-STREET.  3-7 


MONEY: 


I 


RISK 


IVIL      SERVI 

PERUANENT 


C    E 


BUILDING   SOCIETY, 

it.    LOWER    8ACKVILLB-8TREET,    DUBLIN. 

President— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directors  invite  attention  to  the  rsTised  Tables  of  the  Society, 

under  wbldi  unprecedented  advantages  are  offered  in  assisting  persons 

to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  Incumbrances, 

Ac. 

7As  Socitty  ?uu  alreadji  adtcmeed  over  Xkte  Hundred  Thouttmd 
Pounds  Steriinf  on  Mortgage. 

DEPOSIT    DEPARTMENT 
The  present  rate  of  Interest  allowed  on  Deposit  Receipts  Is  21  per 
eent.  per  annum. 
Current  accounts  opened  and  cheque  books  supplied. 
Interest  allowed  on  the  minimum  monthly  balance. 
Depueit  Bonds  and  Deposit  Notes  are  issued  for  sums  not  leas  than 
XlOO,  repayable  at  such  periods  as  may  be  desired — not  less  tlmn  one 
year— with  half-yearly  coupons  for  interest  attached,  at  the  rate  of  3  per 
cent  per  annum. 
Depositors  have  the  following  gnaranteea.  vis. ; — 
ne  entire  fundi  must,  under  the  Act  of  Pariiamenl,  be  invested  on 
mortgage  o/flreehotd  or  leasehold  property. 

The  total  amomU  receivable  on  deposit  is  limited  by  the  Act  to  two- 
Mrdt  of  the  balance  due  to  the  aociety  on  ill  mortgaget. 

Prospectus  and  every  information  may  be  had  free  of  expense,  on 
application  to 

ALFRED  H.  MERCER.  Secretary. 
80  it.  Lower  Sackvllle-street,  Dublin, 


£10 
£1,000 


IN  STOCKS  and  SHARES  often  yield  returns  five 
to  ten  times  the  amount  Invested  in  as  many  daya 
Two  UHEaaiNO  Sdlu  for  success,  in  Explanatory 

Address  GEO.  EVANS  &  CO.,  Brokers,  Gnsham 
House,  Old  Broad-street,  London.  239 


PUBLIC  NOTICES: 


[UMMER     TOURS    IN     SCOTLAND, 


GLASGOW  AND  THE  HIGHLANDS. 

{Royal  Route  tia  Crinan  end  Caledonian  CanaU,) 

Royal  Mnll  Steamer  COLUHBA  or  lONA,  from  Olaimsot  Paut, 
at  7  a.m.,  from  Grkenock  at  9  A.m.,  conveying  in  oonnexion  with  Ids 
West  Highland  Steamers  pa^mngers  for  Oban,  Fort  William,  Invor- 
nesB,  Lochawe,  Skye,  Oalrloch.  Btaffa,  lona,  Glencoe,  Stomoway,  &c. 
Official  Guide,  Sd. ;  Illustrated,  Sd.  and  la.  Time  BiU  with  Map  and 
Fares  free,  at  Carson  Bros.,  7  Grafton-street,  Dublin;  or  by  post 
from  the  owuef,  David  MagBratkk,  119  Ifcpe-strcet,  Glasgow.        79 

AN  IMPORTANT   CONVENIENCE  TO  LAW 

fl  WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARi;,ET   INK   for   STEEL  PENS. 

This  Ink  is  unaiTected  by  steel  pens:  It  is  a  most  brilliant  and  per- 
manent colour;  It  retains  its  brilliant  colour  upon  parchment,  and 
consequently,  of  great  value  to  Solloitora  and  Draughtsmen. 

Sold  in  stone  bottles,  by  all  Stationers,  at  Is.,  !IS.,  3s,,  and  6s.  each; 
and  In  glass  bottles  at  6d.  and  la  each.  581 

WANTED—Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zinc.  Tailors*  Cuttings,  Printing  Sliavings.  A  qiuniity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  br  the 
ponndorcwt.,at7,  BritaiU'lana.  Address— PATRICK  UANRATTY, 
38.  FisilEK's-LAIIS.  978 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDa 

ASSURANCE     AGAINST     RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EHFLOTERS'  LLABILITI. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  against  Accidents  of  all 
kinda  The  Rt,  Hon.  Lord  Ktnnaird,  Chairman.  Subscribed  Capital 
£1,000,000.  Paid-up  Capitolaad  Reserve  £2i0,000.  Moderate  Premiums. 
Bonus  Allowed  to  Insurers  after  five  years.  £1,700.000,  has  been  paid 
as  compensation.  Apply  to  the  Clerks  at  tiie  Railway  Stations,  the 
Local  Agents,  or  64  Comhill,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  London.  Wiluam  J.  Vian,  Secretary. 

Agents— Meanv.  Dudgeon  A  Son.  113  Grafton-street,  Dublin,  or  64 
Gomiiill,  London.  Mettra.  Stewarts  &>  Kincaid,  6  Lelnster- 
itreet,  Dublin.  67 

ROBERT  WHYTE, 
Ladies'  &  Gentlemen's^^  Boot  &  Sboe  Hanafactnrer, 

1,    NORTH     FREDERICK-STREET 
(Sutland-siiuare)^ 

ISTABUSnKD  OVER  RIILF  A  CSSTnBT. 

Boots  rosde  for  Weak  AnIctcs,  Deformed  Feet,  and  Surgical  purposes 

of  evexy  description. 

All  Work  executed  on  the  Premises  under  my  personal 

superintendence. 

None  bot  flivt-clsss  Workmen  employed  in  either  Making  or  Repairing 

WATCHES — JEWELL  FRY Before  you  buy  a 
watoh  or  jewellery,  send  for  the  Midland  Coanties  Watch 
Company's  Cataloghe,  beautiftaily  Ulaitrated  with  over  500  copper-piata 
engravings,  and  sent  gratis  and  poet  free  on  applicalion.  Addresa— A; 
PzacT,  Manager,  Vyse^street,  Birmingham.  i8i 


NEW  FORMS  UNDER  THE  LAND  ACT. 

.     3d.  each. 


FORM 


67.  Fee-farm  Grant  from  Landlord  to  Tenant        .... 

68.  Mortgage  from  Tenant  to  Landlord,  to  secure  one-fourth,  or 

other  balance,  of  Purchase  Money 

69.  Reference  to  Valuer  to  be  named  by  Land  Commission    . 

70.  Special  Report  of  Valuer 

71.  Application  and  Consent  to  withdraw  Originating  Notice 

z.    Notice  by  Landlord  demanding  Particulars       .... 


3d. 
Id. 
Id. 
Id. 

Id. 


JOHN  FALCONER,   63  Upper  Sackville-stbeet,   Dubun. 
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PUBLIC  NOTICES: 


GERRARD'    BROTHERS' 

RUBBER  STAMPS, 

FOB  MARKING  BOOKS,  LINEN.  PAPEB,  *0. 
Complete,  28. ;  or  by  Post,  3b.  Gd. 


RUBBER  STAMPS 

FOR      BUSINESS      p6hP0SES,, 
All  81z«e,  and  an;  Dolgn  to  Order.    Spedmem  on  tppiicaSon. 

GERHARD  BROTHERS, 

STATIONERS    AND   RUBBER   STAMP  MAKERS, 
87  STEPHEN'S-GREEN,  DUBLIN.  59 

ESTABLISHED  ISA. 


BiRKBECK  BAN    K.._ 

Southampton  Buildings,  Chancery  Lane, 

Current  Aoconnta  opened  aooording  to  the  usual  practice  (^  otbw 
Bankers,  and  Interest  allowed  on  the  mlnimuni  monthly  balances  wh«n 
not  drawn  below  £25.  No  commiaaioD  charged  fyr  keeping  Accounts^ 
excepting  under  exoeptloivU  circumstances. 

The  Bank  atoo  receives  money  on  Deposit  at  Three  per  cent.  Interest, 
npi^Ue  on  demuid. '  .._,«»,.. 

The  Bank  undertakes  for  its  Cnstomera,  free  of  chmrge,  the  custody 
of  Deeds,  Writings,  and  other  Seeorities  and  Valuablesk  the  ctdlectlon 
•f  Bills  of  B^^ange,  DiTidends.  and  Coupons;  and  the  porohase  and 
sale  of  Stocks,  Shsret^  and  AnnuIUtt. 

Letters  of  Credit  and  Circular  Notes  issned. 

A  JPamfUet,  witii  full  particulars.  </n  aiq>licatl0n. 

FBANCIB  RAVENSCBOFU^  Kaaageiu  /. 
-fe 

TBI  BuKBicK  Bdildino  Sooiktt's  AmroAi.  Rftofiil^a  ^xckkd 
Fits  Milliohs. 

How  TO  PURCHASE  A  HOUSE  FOR  TWO 
OUIMBAS  PER  MONTH,  with  imitiedlne  poaKiaion  a*d  tie 
rent  to  ifkjt    Apply  at  the  office  of  the  Bibkikoe  BoiLDix^ocMtr 

OW   TO    PURCHASE    A-  PLOT   OF   LAND 

*FOR   FIVE    SHILLINGH    PER'  MONTH,  with  iinmei;Kate 
poaaeaaloa,  either  lor  building  or  g&rdenitig  pni'posei.-'  Apply  at  ttac^ 
ofllce  of  the  BiBKB^Ok  Fbihbou)  Laud  S^MiUMS.-    -.-■.        •    -  ,•'   „, 
A  Pamphlet,  with  full  partioulars,  on  application."  .  ' 

FRANCIS  RAVEN8CR0FT,  Mohager. 
,  Sonthampton  Bolldlnga,  Chancery  Lan&  6^ 


H 


DW-;    •  C      A     R-  R'*'d      L 
»     44,  LOWER  SACKVILLE-STREET,  DUBLIN,. 

iWiahea  to  call  attention  to  hiaiai^ge  .  ^  ^  v 
TOCK    OF    NOTEPAPEBS    AND    ENVGLO 
Direct  in  every  instance  from  tha  ifAn^^       | 
They  are  Sold  to  the  Public  at  Wholesale  Prices.' 
His  large  Stocli  of     . .  - 
.         .  LEATHER       GOODS, 

Comprising  Bags,  t'urses,  Wallets,  Pocket  Books,  Metallic 
■    rawl^m  Books,  Blotters, .  Writlng^iCVUM,  ^ 

With  every  article  connected  with  Btatibnery,'*" 
Are  Sold  much  under  usual  ol)aixe& 
Prixe  Medal  Account  Book  Manufacturer.  . 
Letterpress  and  Lithograptaic  Pointer. 

SMmaU$fn»  of  cAaiyti 


L, 

PEsT 


Uemo- 


7» 


ALEX.  ROSS'S  NOSE  MACHINE, 
Applied  to  the  Nose  for  an  boor  daily,  so  directs  the  soft  csrtUage 
of  which  the  member  oonsiata  that  an  ill-formed  now  is  qnic14y  sliaped 
to  perfection. 

lOt.  6d. ;  P<M  Fne,  I0<  M.,  leerettf  paeied.    PampMet,  Tuo  Btampi. 
21,  LAUBS  CONDUIT-ST.,  HIGH  HOLBOBN,  LONDON. 

HAIK  CURLING  FLUID, 

Curls  the  straightest  and  most  ungoremable  Hair,  8a,  AL, 

sent  for  64  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  lOs.  6d.,  or  Stamps.    His 

.  GREAT   HAIR  REBTOBER, 

Ss.  6d.  I  Jt  changes  Gray  Hair  toJts  original  ocdour  .very  quickly ;  sent 

tm  H  Stamps.    Every  speciality  for  the  Toilet  S'lppliedT 

Beware  of  ImittUiont  qf  Bou's  articln. 
As  Chemists  keep  liis 'articles,  tee  that  you  get  his  HAIR  DTE  lor 
either  light  or  dark  colours,  3a  6d ;  his  DEPILATORY  for  removing 
Hair,  and  his  C ANTHARI DES  for  the  growth  of  WUaken.  7 


WANTS: 


w 


ANTED  -by  a  Solicitor,  receatly  admitted, 

a  Partnership,  in  either  Ci^  or  CountQr.    Address—"  M.  A.," 

.      ■«»-■■ 


OIBoi  of  Ibish  Law  Tncss. 


LEGAL    POSTINGS: 


IN  THE  COURT  OF  BANKRUPTCY 

IN  IRELAND. 


H 


In  the  VaOer  M- 

U-.G   H         F   1   T    Z-G   E   R  A   L   D, 

otFiiwlav,  Clontarf,  Ca  DuUlOr  VictiiaUer,  a  Bankrupt 

TO^BB    SOLD    B-YWBLIC   AUCTION, 

Before  the  Court,         '.  ' ';    . 

At  the  Four  Coiirti|''Dnl>Un, 

Oh  FRIDAY,  Oa  im  <i(^  qf  J  ONE,  1883, 

At  the  hour  of  Twelve  o*jclock  noon. 

All  the  Estate  and  Interest  of  the  Bankrupt  and  his  Anignces,  for  the 
life  of  the  Bankrupt  (now  sged  about  ^.yean),  in  and  to 

'Lot  1— ParfDf  Acre  L<«  39  and  40,  on  the  North  Strand,  in  the 
Parish  of  St.  Thomas  and  City  of  Dubiin.  upon  portions  of  whicll 
Houses  in^Xelnster-avenue,'  l^inster-slreet  Nortib,  S|jenccr-straet," 
Spencer-j^iaee,  St.  Josei^s-terrace,  James^treet  nortit.  -and  Vtoney- 

,  road,  have  lieen  built ;   held  under  Conveyance  from  the  Landed 

'  Estates  Coiut,  subject  to  tra  piynJent  of  interest  at  £6  per  cent,  per 
annum  (redudUe-to  £i  per  otnt>  on.fSiO,  and  to  £4  i^rcent.  per 
annum  on  £7fl(l,  ^rsuant  to  the  bniers  of  the  11th  May,  1881,  and 
lOtb  March,  1882.  respectively,.and  sulijeot  tosach  claims  as  the  Cor- 

'  poratlon  of  the  City  of  DnbHn,'  as  the  Urban  Authority,  may  have  in 
respect  of  works  executed  In  or  on  sai  1  Streets,  Avenues,  Places,  or. 
rrenilaevntiderthe  prrnisions  of  the  "  Public  Health  (Ireland)  Act." 
1878.    Copies  of  said  Orders  snd  particillars  of  said  Claims,  as  fur- 

:  nishal  tn  the-Ve^idor'*  Hnlicitnrs,  may  be  seen  at  the  Office  of  the. 

:  Solicitors  having  carriam  of  tl^  Sale.  The  Yearly  Rents  sndesti- 
mated'Vaiue,  sa(4ectto  Tafts'and  to  the  claims  of  the  Cortnrktion 
(when  assessed),  is  £32S  16sl  ' 

Lot  2— Policy  on.£i{e  ottbe  Bankrupt  (age  aAnitted).  dated  tlie 
23rd  NoTwiber,  1877,  with  the  Scottish  Provincial  Assumnce  Com- 
pany, tob  £200,  at  the  half  yearly  Premium  of  £S  7b.,  payable  22nd 
May  and  2Snd  November. 

'Lot  3"-Policy  on  Life  of  the  BanVrupt  (age  adralttcd),  dated  Ae 
2Sth  of  Fcbruaty,-  1880,  with  the  National  Assumnce  Company  of 
IWhnd,  for  £300,  at  th6  hBf-yearly  Premium  of  £8  188.  6d.,  payaWe 
aBth  Aumst  and  26th  Feliniarjr.  .  •     . 

Cdt  4— Policy  on"  Life  of  the  Baiikrupt  (age  adndt^A,  .datad  tbe 
2£tt|^f  February,  18£(l,  with. the  .National  Aniirance  Company  of 
!?%£$  the  h^-yearly  Premium  offS  Ifis.  Sd,  payable 

Lot  S— FoUcy  on  the  Life  of  the  Bankrupt  (age  admitted),  dated  the 
7th  July,  1881,  with  the  Royal  Assurance  Company  of  Liverpool,  for 
£tipM,  at  the  half-yearly  Premium  of  £i8  12s.  Cd.,  payable  4th 
J«mltyla<.4tbM^.  .—•.».. 

"%  8tltt«m«Af  of  Title  and  Coiiaitloris  of  Bale  are'  lodged  in  O^l^litt^  ■ 
of  the  Conrt,  and  may  be  seen  also  in  the  OfBoes  of  rae  undetnamed ' 
SoUjilUini  h)ivl)i;  carriage  of  tlic'Sale. 
j    *1t)»J<<ftti»tIi'd8y  of  May,  ISJ2. 

.«»«»>i  ,->    •            .    >«    -      WH.  FERRIN,  Chief  Registrar, 
» t^ 

pE8(^pWYg,^PARTICnLARB.        •• 
.  Tfas  PrenUAjfemwIafea  In  Lqt  l}are  sitaste'ln  Leiiuter-aTenve, 
LelTister-streH    WrtnT^jjencef-WUBCt,   Spencer  plsce,   James-street 
North,  ««ia  SrftMf-HU,  «lo«etStES  road  leading  to  Clontarf.    Tramff 
t«  Clentarf  pi*  erery'SO  iHinutes. 

LBissTitK.ArESi'X  consists  of  two  Plots  of  Oroimd  let  on  long  leases, 
on  whicll  the  tenants  have  built  10  Housea,  and  have  valuable  InterestB 
in  their  holdings. 

LsiKSTBE-smsKT  NORTH— One  portion  consists  of  two  Plots  of 
GroDiid  let  on  long  leases,  on  which  the  tenants  have  built  3  Houses,, 
and  hare  valuable  interests  in  their  holdings.  The  tither  porttoir 
consists  of  8  Houses  built  by  the  Bankrupt  two  of  which  are  let  to 
respectable  tenants;  the  remainder  are  in  Vendor's  possession. 

Spbhcrb-strxkt  and  Bpbngbb-placb  -  One  portion  consists  of  9 
Plata  Qf  Ground  let  on  long  leases,  on  which  the  tenanta  have  built  38 
Houses,  and  have  valuable  interests  in  their  holdings.  The  other 
portion  consists  of  2  Hous  s  built  by  the  Bankrupt,  one  of  which  is  let 
to  a  respectable  tenant;  the  other  Is  In  Vendor's  possession. 

Jamhs-stbset  Mobth  conslsU  of  6  Plots  of  Ground  let  on  lonff 
lessee,  on  whtoh  the  tenants  have  built  16  Bouses,  snd  have  valuable 
interests  in  their  holdings. 

PropCMlS  for  |>lirchasel9,£ii1iata  Contract  wid1i«  'i4edwpd  by  the 
•OfHciai  Assignee  op  te  ^e  hour  of  Twelve  o'clock,  nooix  t>n4fa»4>h 
day  of  Juno.  1882.  If  an  offer  be  made  which  can  be  recomnBended 
by  the  Vendois,  it  will  be  submitted  to  tbe  Conrt  for  ^>proval  without 
further  notice. 

For  Rentals  and  further  information,  apply  to  - 

CHARLES  HEN^Y  JAl^ES,  Esil.,  Official,  jatgnee,  I«  Hiff 
chants'-quay ;  '  -         '      * 

Messrs:  CASEY  A  OLAT,'8o1icIton  f^r  AssigneM,  having  Car- 

riagaeC  th^XsJeiNd,.!!  St.  Aadtew.atte«t,,.QoMln,  nfiere 

may  be  seen  Statement  of  Title  and  Conditions  of  Sale. 

GEO.  M'QnESTIOR,  Es$,  Bfc^var,^().  JlLebtster^,  Dublin. 

—^ i— : ■  f  T  --  •  ^  '^  , i, ■.-...        A...  v.;  J 8* 


Printed  tnd  Published  by  tkf  Proprietor,  J oub  Palconbb.  every  8»tnrday,  at  113.  OpDer.SackvlUe-street.  in  the  Parifb  of  St.  Thomas 
'v  and  Cltyof  Dnblin.— 5«(urda|„/i(n«3,'18S2.  .         ^. - 
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THE  EFFECT  OF  THE  DEATH  OF  AN  ACCEP- 
TOB  OF  A  BILL  OF  EXCHANGE.  BLANK  AS 
TO  DBA  WEB'S  NAME. 

IiT  reviewing  the  fifth  edition  of  Mr.  Lloyd's  able  work 
on  the  Law.  of  Compensation,  the  current  number  of 
the  Imo  Magaine  observes  that  he  "  refers  frequently 
to  Scottish,  Irish,  Colonial,  and  American  cases.  These 
will  be  fonnd  in  not  a  few  points  to  throw  a  valuable 
side-light  on  the  binding  cases,  and  it  is  well  that 
counsel  should  find  ready  to  hand  a  suggestion  of  what 
may  open  up  a  new  view  that  may  ultimately  find  its 
way  into  English  case-law."  The  recent  Enelish  case 
of  Carter  v.  White,  reported  in  the  June  number  of  the 
Law  Journal,  51  Ch.  465,  exemplifies  this  utility  as 
r^ards  Lish  cases,  as  we  there  find  Kay,  J.,  following 
/n  re  Duffi/ ;  Dutch  v.  ffLeary  (U  Lr.  L.  T.  Dig.  8). 
And  ffuided  by  the  same  conception  of  the  utility  of 
refemng  to  decisions  other  than  those  of  our  own 
courts,  we  too  shall,  in  the  first  place,  before  proceeding 
to  examine  Carter  v.  White,  quote  from  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Angle  v. 
North  Western  Mut.  Life  Ins.  Co.  (92  U.  S.  330),  in 
reference  to  the  ground  on  which  the  right  to  fill  up 
blanks  in  negotiable  instruments,  and  the  liability  in 
respect  of  them  was  formulated.  "  Negotiable  instru- 
ments," said  Clifford,  J.,  are  frequently  delivered  for 
use,  with  blanks  not  filled;  and  in  respect  to  such 
instruments,  it  is  held,  that  where  a  party  to  such 
instrument  intrusts  it  to  the  custody  of  another  for  use, 
with  blanks  not  filled  up,  whether  it  be  to  accommodate 
the  person  to  whom  it  is  intrusted  or  to  be  used  for 
the  benefit  of  the  signer  of  the  same,  such  negotiable 
instrument  carries  on  its  face  an  implied  authority  to 
fill  up  the  blanks  necessary  to  perfect  the  same ;  and 
the  ride  is  that,  as  between  suca  party  and  innocent 
third  parties,  the  person  to  whom  the  instrument  was 
so  intrusted  must  be  deemed  the  agent  of  the  party  who 
committed  the  instrument  to  his  custody,  in  filling  up 
the  blanks  necessary  to  perfect  the  instrument."  See, 
as  to  this  general  doctrine,  14  Ir.  L.  T.  193,  217,  230  ; 
and  as  to  the  effect  of  the  death  of  the  drawer  of  a 
cheque,  see  13  ib.  416  ;  and  as  to  the  effect  of  death  as 
revocation  of  agency,  see  13  ib.  417,  433,  12  ib.  325. 

In  Carter  y.  White  the  action  was  brought  by  the  trustee 
in  bankruptcy  of  Greo.  Noble,  who  had,  on  Nov.  19, 1874, 
deposited  with  the  defendant  the  certificates  of  £505 
stock  as  collateral  security  for  a  debt  of  £500  due  to  the 
defendant  from  James  Handle.  This  deposit  was  made 
by  Noble  in  consideration  of  the  renewal  by  the  defen- 
dant of  an  acc«)tance  of  £250,  part  of  that  debt.  The 
renewal  was  effected  by  an  acceptance  of  Randle  for 
£250,  dated  Nov.  18,  1874,  payable  three  months  after 
date ;  and  another  bill  of  exchange  was  given  by 
Bandle  for  the  rest  of  the  debt,  dated  Oct.  15,  1874, 
payable  two  months  after  date.  Both  those  bills  of 
exchange  were  accepted  by  Handle  and  delivered  to 
the  defendant,  duly  filled  up,  excepting  only  the  name  of 
the  drawer.  Bandle  died  on  Jan.  6,  1875,  leaving  his 
widow  his  executrix.  On  Jul  v,  23, 1879,  Noble  became 
bankrupt.  The  trustee  in  bankruptcy  sought  an  account 
against  the  defendant,  and  claimed  to  have  the  stock 
certificates  given  up  to  him  by  the  defendant,  and  to  be 
relieved  from  the  suretyship,  the  ground  chiefly  relied  on 
bong  that  the  defendant  had  neglected  to  perfect  the 


bills  of  exchange  by  filling  in  his  name  as  drawer,  and 
could  not  do  so  after  the  acceptor's  death,  so  that  he 
could  not  hand  them  over  to  toe  plaintiff  as  complete 
securities.  The  argument  in  support  of  this  contention 
was  founded  very  much  on  the  luiguage  of  the  judg- 
ment in  Montague  v.  Perkins  (22  L.  J.  C.  P.  187^, 
treating  the  drawer  as  agent  of  the  acceptor ;  while,  if 
there  was  agency,  it  was  argued  that  the  case  came 
within  the  principle  of  the  authorities  like  Watson  v. 
King  (4  Camp.  273),  deciding  that  under  a  power  ot 
attorney,  though  coupled  with  an  interest,  no  valid  act 
can  be  done  in  the  name  of  the  donor  after  his  death. 
"  I  cannot  see  how  the  drawer  who  has  given  value  to 
the  acceptor  can  be  his  agent  to  sign  his  own  name  as 
drawer,  said  Kay,  J. ;  "but  here,  even  if  the  drawer 
could  be  considered  Bundle's  agent,  nothing  is  to  be 
done  in  the  name  of  Randle  to  complete  this  bill."  We 
find  the  distinction  here  pointed  to  also  taken  in  Story 
on  Agency,  s.  495.  "Begularly,  indeed,"  observes 
that  great  and  authoritative  American  jurist,  "  when 
the  act  to  be  done  must  be  done  in  the  name  of  the 
principal,  and  not  in  that  of  tlte  agent,  the  authority  is 
extinguished  by  the  deatii  of  the  principal,  because  it 

has  become  incapable  of  being  so  executed 

Where  the  act,  notwithstanding  the  death  of  the  prin- 
cipal, can  and  may  be  done  in  the  name  of  the  agent, 
there  seems  to  be  a  sound  reason  why  his  death  should 
not  be  deemed  to  be  a  positive  revocation  under  all 
circumstances."  But,  putting  aside  the  question 
whether  the  right  is  referable  to  agency  (see  14  Ir.  L. 
T.  231),  how  stand  the  authorities?  In  Armfield  t. 
AUport  (27  L.  J.  Ex.  44),  Pollock,  B.,  says:  "A  man 
who  writes  his  name  across  a  stamped  paper  as  acceptor, 
there  heing  a  direction  to  him  upon  the  paper,  is  liable; 
he  gives  his  authority  to  anybody  to  draw  upon  him 
when  it  may  be  convenient  to  do  so,  or  when  the 
person  to  whom  the  paper  is  given  may  think  it 
advisable  to  apply  it  lor  this  purpose."  And  if  an 
acceptance  blank  as  to  'the  name  of  the  drawer  be 
hanoed  to  the  proposed  drawee  for  valuable  considera- 
tion, the  drawer,  or  his  executors  after  his  death,  as  in 
Seard  v.  Jackson  (34  L.  T.  N.  S.  65,  n  ),  approved  in 
Harvey  v.  Cane  (U>.),  or  an  endorsee  for  value,  as  in 
the  case  last  cited,  may  complete  the  bill  by  inserting 
lus  own  name  as  drawer,  and  this  after  the  bill  has 
become  due.  Then,  in  Usher  v.  Dawuxy  (4  Camp.  97), 
a  bill  of  exchange  drawn  and  indorsed  in  blank  by  a 
partner,  and  delivered  by  him  to  a  clerk  of  the  firm, 
who  after  the  partner's  death  filled  it  up  with  the  date, 
gum,  and  names  of  other  parties  in  the  counting-house 
of  the  person  who  accepted  it,  was  held  to  be  a  good 
bill  in  the  hands  of  persons  who  had  discounted  it,  and 
to  biml  the  surviving  partners.  Again,  in  Hatch  v. 
Searle-i  (2  Sm.  &  G.  147 ;  on  app.,  24  L.  J.  Ch.  22) 
an  accommodation  acceptance  was  given  in  blank,  and 
filled  up  after  the  death  of  the  acceptor,  and  handed  to 
a  person  who  knew  it  had  been  given  as  a  blank 
acceptance.  It  was  proved  that  the  person  to  whom  it 
was  first  given  in  blanK  had  no  right  to  get  it  discounted, 
and  that  the  person  who  discounted  it  knew,  or  must 
be  taken  to  have  known,  this ;  and  therefore,  he  could 
not  recover.  This  case  is  cited  in  the  last  edition  of 
Byles  on  Bills  as  an  authority^  for  the  proposition  that 
a  blank  acceptance  for  value  is  irrevocable ;  but,  with- 
out any  direct  decision,  it  merely  seems  to  have  been 
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there  assumed  that  if  the  transaction  had  been  bon&Jide, 
the  holder  might  have  recovered,  notwithstanding  the 
acceptor's  death  before  the  bill  was  filled  up.  However, 
the  very  point  called  for  decision  in  Be  Duffy,  Dutch 
■y.  ffLeary  (ubitupra),  where  it  was  expressly  neld  that, 
where  an  instnunent  in  the  form  of  a  bill  of  exchange 
is  accepted,  with  a  blank  space  for  the  drawer's  name, 
a  bond  fide  holder,  or  his  personal  representative,  is 
entitled  to  fill  up  tiie  blank  as  drawer,  and  thus  make 
the  instrument  a  complete  bill  of  exchange.  "  That 
decision  seems  to  me  consistent  with  principle,"  said 
£ay,  J.,  "  and  I  follow  it  by  overruling  this  objection. 
In  this  case  the  objection  is  merely  technical,  and  no 
relief  can,  I  understand,  be  had  against  Bandle's  estate." 
Accordingly,  the  action  was  dismissed  with  costs,  ex- 
oq)(  so  far  as  it  sought  an  account  against  the  defendant 


••LAW  JOURNAL  BEPOBTS"  FOB  JUNE. 

The  monthly  number  of  the  hav  Journal  Report!  for 
Jane  is  a  doable  one,  and  contains  pages  26  to  &  of  the 
Privy  OoanoU  oases,  pages  409  to  620  of  the  Chancery 
Division,  pages  318  to  368  of  the  Queen's  Bench 
Division,  pages  26  to  40  of  tue  Probate,  Divorce,  and 
Admiralty  Division,  and  pages  69  to  96  of  the  Magia- 
tratea'  Cases ;  in  all  seventy-nine  oases  are  reported,  of 
which  three  are  Privy  Oounoil  oases,  forty-eight  are 
from  the  Chancery  Division,  fourteea  from  the  Qaeen's 
Bench  Division,  six  from  the  Probate,  Divorce,  and 
Admiralty  Division,  and  eight  Magistrates'  Cases. 

The  nnml>er  opens  with  three  Privy  Council  oases : 
one  from  Canada,  one  from  Mauritius,  and  the  third 
from  Nova  Sootia.  The  first  oase  in  the  Chancery 
Division  is  Lyell  v.  Kennedy,  in  which  interrogatories  by 
ft  plaintiff  in  an  action  for  the  reooveiy  of  land,  asking 
bom  the  defendant  admissions  of  his  title,  and  dis. 
oovery  as  to  the  defendant's  title,  were  disallowed  by 
the  Oonrt  of  Appeal.  In  Avery  v.  Andreiqt  trustees  of  a 
friendly  sooiety,  who  had  been  enjoined  not  to  divide  its 
fOnds  amoDg  the  members,  but  who  bad,  a*  members, 
taken  a  share  of  funds  distributed  by  a  new  set  of 
trustees  appointed  for  the  purpose,  were  pronounced  by 
Mr,  Justioe  Kay  guilty  of  a  contempt  of  Court  In 
Hunt  V.  Hunt  Mr.  Justioe  Fry  held  that  a  limitation  of 
property  in  tmst  to  a  man  for  life,  with  remainder  to 
Lis  children  in  equal  shares,  and  a  clause  of  cesser  on 
the  life  teaaot's  bankruptcy  or  alienatioo,  oould  not  be 
aooelerated  in  favour  of  tne  children  on  the  life  tenant's 
alienation.  In  Henty  v.  Wreg  the  exercise  of  a  power  to 
appoint  portions  before  it  was  necessary,  was  held 
invalid.  In  the  oase  at  In  re  Woodjin  and  Wray  a 
personal  undertaking  by  a  solicitor  to  pay  the  costs 
of  the  committal  on  the  release  of  his  olient,  was 
enforoed  summarily.  In  Chard  v.  JervU  the  Court  of 
Appeal  held  that  an  undischarged  bankrupt,  living 
with  bis  wife  who  had  means,  oould  not  be  seat  to 
prison  for  nonpayment  of  a  debt  under  the  Debtors 
Act  In  Fowlers  v.  WaUier  a  claim  for  ancient  lights 
in  behalf  of  a  warehouse  whioh  had  suooeeded  some 
cottages  with  aooient  lights,  fell  through  in  vant  of 
evidence  that  the  windows  were  in  the  same  place  as 
before  the  rebuilding.  In  Kirk  v.  Todd  it  was  held  by 
Vice-Chanoellor  Hall  that  an  aotion  for  an  iDJunotiou 
for  totiling  a  stream  could  not  be  continued  against  the 
ezeoators  of  a  defendant  who  had  died  more  tbaa  six 
months  after  the  injury  complained  of.  In  Stigand  v. 
Stigand  it  was  stated  that  la  the  Ohanoeiy  Division 
the  practice  in  obtaining  leave  to  issue  and  serve  vrrits 
abroad  is  to  apply  to  the  chief  olerk,  who,  in  pledn 
oases,  gives  the  leave  without  referring  to  the  judge. 
In  Brigg*  v.  Money  a  trustee  liable  for  default  in  not 
getting  in  certain  gas  shares  was  mads  to  pay  the  value 
of  bonus  shares^  less  the  oalls.  In  In  Ex  parte  Sear, 
Ml  re  Price,  it  was  held  that  an  attachment  in  the 
Tohsey  Court  of  Bristol  has  the  same  effect  as  ia  the 
Mayor's  court  of  London,  and  the  plaintiff  ia  not  a 
secured  creditor.  In  the  case  of  In  re  Sanneman  an 
ftnnaity  left  "fiee  from  all  deduotions  in  respeot  of 


taxes  "  was  held  to  be  free  of  income  tax.  In  the  case 
of  In  re  Atkimon  natural  ohildren  entitled  to  succeed 
according  to  Italian  law  ware  held  liable  to  pay 
snooessioQ  duty  as  "  strangers  in  blood."  In  the  oase 
of  In  re  Hudton  a  gift  by  will  of  property  to  divide  the 
income  among  ohildren  and,  on  the  death  of  the  last,  to 
grandchildren,  was  held  to  be  an  interest  for  the 
ohildren's  lives  only.  In  Fordiavt  v.  Clagett  it  was  held 
that  an  appeal  lay  against  the  disallowance  of  the  debt 
of  a  creditor  in  an  administration  suit,  although  no 
order  has  been  drawn  up.  In  Ex  parte  SicluUUe,  m  rt 
Paltner,  a  post-dated  oheqne,  given  to  a  person  who 
became  bankrupt  before  it  fell  due,  was  held  a  protected 
transaction,  and  that  there  wsa  no  liability  on  the 
drawer  to  stop  the  obeque.  In  Carter  v.  White  Mr. 
Justice  Kay  held  that  the  holder  of  an  aooeptanoe  with* 
out  a  drawer's  name  may  insert  his  name  as  drawer 
after  the  death  of  the  aooeptor.  Bobmttn  v.  The  Looat 
Board  of  Burton  is  another  illnstration  of  what  ft 
"  street "  is  not  within  the  Pablio  Health  Acts.  In 
Jerman  v.  Chatterton  the  Court  of  Appeal  committed  for 
contempt,  although  the  judge  below  had  decliued.  In 
Ex  parte  Firth,  in  re  Cowbum,  the  consideration  of  a  bill 
being  stated  to  be  "£40  now  lent  and  paid  by  the 
mor^agees  to  the  mortgagors,"  whereas  in  fact  £1  10s. 
was  retained  for  expenses  of  execution,  the  bill  was 
held  void.  These  oases  are  now  beginning  to  produce 
some  very  fine  distinctions.  Hotter  v.  Caiman  is  a  case 
in  which  a  mortgagee  of  two  properties  who  beoame 
mortgagee  of  the  seoond  after  the  assignment  of  the 
equity  of  redemption  of  the  first  was  held  not  entitled 
to  consolidate.  In  the  oase  of  In  re  The  Oeueral  Financial. 
Bank  it  was  laid  down  that  an  official  liquidator  ought 
to  be  appointed  in  chambers,  and  not  in  Court.  In  the 
oase  of  In  re  Count  d'Epineuil  it  was  nnsuooessfally 
attempted  to  invalidate  an  unregistered  bill  of  sale  as 
against  the  unsecured  creditors  of  an  insolvent  dead 
person — a  very  ingenious  attempt  to  apply  section  10 
of  the  Judioatare  Act,  1876.  In  re  ^oaiion't  Truiti 
decides  that  a  petition  of  trastees  for  the  advioe  of  the 
Court  under  22  &  28  Viot.,  o.  86,  s.  80,  still  reqatres  the 
signature  of  counsel  In  S*  parte  Child,  in  re  Ottatwty, 
the  practice  in  bankruptcy,  as  to  cross-examining  on 
affidavits,  was  setbled.  If  the  affidavit  is  filed,  bnt  not 
read,  the  deponent  cannot  be  cross-examined.  Cnm- 
cour  V.  Salter  is  another  case  in  which  ttie  custom  of 
hotels  hiring  furniture  was  allowed  to  take  it  out  of 
the  order  and  disposition  clause.  In  Little  v.  The  Kinai- 
viood  and  Parkfitld  Colliery  Company,  Vice-Cbanoalfor 
Hall  restrained  a  solicitor  who  had  formerly  aoted  for 
the  plaintiff  from  acting  for  his  opponent.  Tliis  oase 
came  before  the  Court  of  Appeal  on  Thursday,  May  2S, 
when  the  Master  of  the  Bolls  said  he  thought  the 
Vice-Chancellor  had  gone  farther  than  an^  of  the 
previous  oases ;  but  the  matter  was  compromised.  In 
the  oase  of  In  re  Jeffcock't  Triute,  Mr.  Justice  Chitty 
held  that  a  power  to  lease  to  a  "  person  or  persons" 
authorised  a  lease  to  a  corporation.  In  The  Union 
Bank  of  London  v.  Ingram' tha  Court  of  Appeal,  over- 
ruling Mr,  Justice  Kay,  held  that,  under  the  Convey- 
ancing Act,  an  order  for  sale  of  mortgaged  property 
may  be  made  after  a  foreclosure  decree.  In  Baiier  T. 
Blaiberg  Mr.  Justice  Fry  seems  at  the  trial  to  have 
disallowed  a  counter-claim  as  not  relating  to  the 
actioD.  In  Turner  v.  Hancock  the  Court  of  Appeal  held 
that  a  trustee  whose  costs  are  disallowed  oat  of  the  trast 
fund  may  appeaL 

In  the  Queen's  Bench  Division  OS>bi  v.  OuUd  is  the 
first  case,  deciding  that  the  Statute  of  Limitation  for 
false  representations  runs  from  the  discovery,  not  the 
oommittal  of  the  fraud — an  important  decision  from 
whioh  the  late  Lord  Justice  Holker  dissented.  Thamton 
V.  The  South-Eaetem  Saiiway  Company  lays  down  rales  as 
to  the  terms  of  staging  oross-aolions  arising  out  of  the 
same  snbjeot  matter.  In  Jaekion  v.  Litc^/ield  Jt  Son* 
it  was  held  that  one  of  the  partners  ia  a  firm  sued 
failing  to  enter  appearance  the  proper  coarse  is  to 
proceed  to  judgment  before  issuing  ezeoution  against 
him.  In  Wigiell  y.  The  School  for  Indigent  Blind  Hy>M 
bold  that,  on  a  oontraot  by  a  vendee  to  bniid  ft  wall  oa 
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the  property  boU,  the  tuAasare  of  damages  was  not  the 
ooet  of  the  wall,  bnt  the  depreciation  of  the  yendor's 
adjoining  property.  la  Bwgoyne  v.  CoUiru  it  was  held 
that,  althoagh  a  bnigegs  at  a  manioipal  election  can 
only  nominate  as  many  candidates  as  there  are 
Taoandes,  it  is  only  the  excessive  nominations  which 
are  void,  not  all.  In  the  case  of  /»  it  Chapman  it  was 
held  that  the  necessity  for  a  oertifloate  for  counsel 
applies  in  taxations  as  between  solicitor  and  client — 
an  important  decision,  as  it  Is  not  uncommon  to 
neglect  to  ask  for  the  certificate  when  the  other  side 
has  not  to  pay.  ffatrit  v.  3ViHiMt»  Ji  Co.  is  a  pozzling 
case  as  to  the  property  in  some  malt,  in  which  the 
decision  of  the  Court  below  for  the  defendant  was 
npheld.  In  Ormerod  t.  TKe  Todnorden  Joint  Stodc  Mill 
OomLpmy  the  Conrt  of  Appeal  OTerroled  the  discretion 
of  a  judge  at  the  trial,  who  had  refused  an  action.  In 
Tht  Eighvny  Board  «/  Stodeport  t.  Orant  it  was  held  by 
ICr,  Justice  Lopes  utat  a  wall  giving  an  easement  at 
support  to  a  Highway,  in  the  absence  of  stipulation,  is 
to  M  repaired  by  the  owners  of  the  highway.  In  Belt 
V.  LmBu  an  allegaUon  in  a  statement  of  defence  that 
the  defendant  did  not  falsely  or  malioionsly  write  the 
libel  was  held  bad.  In  JtieXonii,  IVwdy  <ft  Cb.  v  Bvngh 
it  was  held  that  an  objection  to  a  witness  afSrming 
instead  of  taking  an  oath  on  commission  ought  to  be 
taken  at  the  time  of  his  appearing  before  the  commis- 
sioner. In  Brown  t.  North  the  Conrt  of  Appeal  allowed 
a  married  woman  with  separate  property  to  sue  without 
her  husband  and  without  security  for  costs.  In  Pvgh  v. 
Htalh,  the  House  of  Lords  held  that  an  action  for  fore- 
olosnre  prevents  the  Statute  of  Limitation  rauning 
against  the  mortgagee.  Lord  Cairns  delivering  a  short 
bnt  masterly  judgment. 

In  the  Probate,  Divorce,  and  Admiralty  Division  the 
Vesta  decides  that  pilotage  is  compulsory  in  the 
Thames  on  vessels  bound  for  a  port  between  Boulogne 
and  the  Baltic.  In  the  Stowaway  the  goods  of  a  shipper 
on  board  a  general  ship  were  held  not  subject  without 
notioe  to  the  lien  reserved  bom  the  charterer  to  the 
shipowner.  In  Brotmrigg  v.  Pikt  a  will  appointing  an 
ezeontor,  althoagh  dealing  only  with  realty,  was  held 
entitled  to  be  proved.  In  AxicA  v.  Bmtk  Sir  James 
Hannen  refused  to  alter  his  decision  given  at  the 
hearing  not  to  allow  more  costs  to  the  solicitor  of  a 
guilty  wife  than  were  secnred. 

Of  the  Magistrates'  Cases,  in  The  Hadmey  Diiirict 
Board  v.  The  Oreat  EaOern  Bailvmy  Company  a  railway 
company  passing  under  a  bridge  forming  part  of  a 
street  was  held  to  be  an  adjoining  owner  so  as  to  be 
liable  to  contribute  to  paving  the  street.  In  Beeee  v. 
MiUar  a  claim  of  a  right  to  flah  supported  by  meagre 
evidence  was  held  not  a  reasonable  claim  ouBting  tne 
jurisdiction  of  justices.  Rtgina  v.  Coney  is  the  case 
before  a  full  Court  tor  the  Consideration  of  Crown 
Caaes^  which  decides  that  the  combatants  in  a  prize 
fight  are  guilty  of  an  assault,  although  a  mere  spectator 
is  not  necessarily  aiding  and  abetting.  la  Regina  v. 
Morhy  it  was  held  that  to  justify  a  verdiot  of  man- 
slangnter  in  a  case  of  neglect  to  call  in  medical 
assistance,  it  must  be  proved  that  death  was  oanaed  or 
accelerated  by  the  neglect.  In  Regina  v.  Nevrman  it  was 
held  that  a  solicitor  who  misappropriates  money 
entrusted  for  investment  does  not  misappropriate 
property  entrusted  for  safe  custody.  In  Regina  v.  The 
JvMieet  of  Montgomerythire  it  was  held  that  an  appellant 
in  a  bastardy  case  may  appeal  either  under  the  Bastardy 
Acts  or  under  the  Summary  Jurisdiction  Act.— Zaw 
Journal, 


LOBD  FITZaEBALD. 

The  elevation  of  Mr.  Jnstice  Fitzgerald,  of  the  Queen's 
Bench  Division  in  Ireland,  to  the  peerage  as  a  life-peer 
and  a  Lord  of  Appeal,  divides  the  Lords  of  Appeal  with 
tolerable  fairness  between  the  three  kingdoms.  England, 
Ireland,  and  Scotland  have  now  each  a  Lord  of  Appeal ; 
although  Sootland,  not  without  precedent,  has  the  best 
of  the  bargain,  aa  Lord  Blackburn  maybe  acconntsd  at 
least  half  Scotch.  The  balance  io  favour  of  England  is, 
however,  made  up  by  the  hereditary  law  iotSk—Law 
Journal. 

The  Law-lordship  leng  vacant  has  at  last  been  filled 
up  by  the  appointment  of  Mr.  Justice  Fit^ertJd.  He 
has  leng  had  a  high  judicial  reputation  in  ueland,  and 
English  readers  nave  had  frequent  opportunities  of 
appreciating  the  oommanding  &'mness  with  which  he 
addresses  an  Irish  jury.  If  judicial  appointments  are 
to  be  looked  on  as  acts  of  graceful  homage,  it  may  also 
be  said  that  his  appointment  is  an  act  of  graoeful  homage 
to  the  merits  of  the  Irish  Bench. — Saturday  Beviet). 


ti  l8  difficult  to  follow  the  mind  of  a  judge  who 
sentences  a  youth  to  a  fearful  pnnishment  of  ten  years' 
benal  servitude  for  sending  a  threatening  letter  to  the 
Queen.  Ho  doubt  Her  Majesty  must  be  protected  from 
Annoyanoes  of  this  klod— but  ten  years'  penal  servitude  1 
a  sentenoe  given  for  homfdde  and  grave  crimes  against 
person  and  property.  It  is  incomprehensible,  and  we 
should  mnch  like  to  hear  how  Mr.  Justice  Lopes  could 
justify  iU—Lav>  Timet, 


THE  PHCENIX  PABE  ASSASSINATIONS. 

At  the  opening  of  the  Commission  of  Oyer  and 
Terminer,  on  the  find  inst,  the  Lord  Chief  Baron, 
addressing  the  County  Orand  Jury,  said :— Oentlemea, 
whilst  on  the  snbjeot  of  undetected  crime,  I  cannot 
refrain  from  referring  to  those  crimes  of  almost  nnpar' 
alleled  atrooify  which  were  committed  in  a  suburb  of 
this  city,  and  which  no  less  than  four  weeks  b«o 
startled  and  horrified  the  whole  civilized  world.  Of 
the  perpetrators  of  these  black  deeds,  as  far  as  I  am 
aware — for  on  this  subject  I  have  no  official  information, 
and  know  no  more  than  any  of  you,  or  any  other 
member  of  the  pnbUo— there  has  not  been  discovered 
one  single  trace.  A  Mronmstance  of  greater  moment 
than  this  it  is,  in  my  mind,  difficult  to  conceive.  If  yoo 
consider  how  many  persons  were  probably  actually 
present  at  the  commission  of  the  crime,  aiding  and 
abetting;  how  many  conveying  information  to  the 
actual  perpetrators— oovering  or  hiding  their  retreat, 
endeavouring  to  divert  others  from  their  paths ;  how 
many  places  of  concealment  must  have  been  prepared; 
ho  w  many  would  have  had  opportunities  of  seeing  the  as- 
sassins before  they  changed  their  blood-stained  clothes  | 
the  enormous  rewards  vniich  have  been  offered  in  vain 
for  information ;  and  if  you  find  that  the  ontoome  of 
all  this  is  simply  nothing— the  result  appears  to  indicate 
that  our  present  mode  of  deteoting  crime  might  with 
advantage  to  the  public  be  reconsidered.  Gkntlemen, 
there  are  many  other  considerations  the  importance  of 
which  it  is  difficult  to  exaggerate,  which  these  circum- 
stances natnradly  snggest— the  causes  which  have  led 
to  these  crimes,  and  the  steps  which  will  be  taken  to 
prevent  their  repetition  ;  bnt  on  these  things  it  is  not 
my  province  to  enter,  for  they  are  political  not  judicial 
considerations.  Having,  however,  enjoyed  the  privilege 
of  the  friendship  of  both  those  gentlemen,  whose 
lives  were  recently  most  cruelly  taken  in  the  dis- 
charge of  their  public  duty,  I  may  be  allowed  the 
melancholy  oonsofation  of  adding  to  the  almost  uuani' 
moua  voice  of  Ireland  tbe  tribute  of  my  humble  but 
siaoere  testimony  to  their  pnblio  and  private  worth, 
and  the  irreparable  less  which  their  deaths  have  entailed 
upon  their  Sovereign  and  their  country. 


FOBEION  CHECKS  ON  OBIMB 

The  Geneva  oorrespondent  of  the  Timet  tniteB:-> 
"The  letter  on  this  subject  which  appeared  teoently  in 
the  Timet  contains  a  few  slight  errors  as  touching 
Switzerland  that  it  may  be  well  to  correct.  There  is  no 
general  law  in  this  country  concerning  permit  de  i^owr, 
and  although,  by  virtue  of  a  cantonal  law,  permits  are 
obligatory  to  Oeneva,  they  are  not  obligatory  in  every 
other  part  of  the  Confederation.  Even  in  Geneva  tk 
foreigner  unprovided  with  passports  or  other  means  of 
proviQg  his  identity  is  allowed  to  r«m»in  so  long  as  bf 
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reports  himself  once  a  month'  at  the  HAtel  de  Yille. 
If  it  were  otherwise,  the  BasBian  refagees  and  other 
'  paperless '  strangers  who  make  their  temporary 
homes  here  would  have  to  find  asylomg  elsewhere. 
On  the  other  hand,  the  police  have  the  power  to  expel 
ttam  the  canton  foreigners  who  are  snspeoted  of  nsing 
an  alieu,  who  misbehave  themselves,  or  who  have 
neither  ocoapation  nor  means.  When  Prince  Erapotkin 
first  oame  to  Oeneva  he  called  himself  by  the  name 
under  which  he  had  escaped  from  Basaia.  When  this 
fact  came  to  the  knowledge  of  the  authorities  they  sent 
him  ont  of  the  Oanton ;  bat  at  Montrenx,  whither  he 
went,  nobody  troubled  him.  He  was  afterwards,  on 
assuming  his  right  name  and  producing  a  witness  to 
bis  identity,  allowed  to  return  to  Oeneva.  Hia  second 
and  subsequent  expulsion  was  expulsion  from  the  Con- 
federation by  order  of  the  Federal  Oonncil — at  the 
instance,  as  was  believed  and  stated  at  the  time,  of  the 
Bnssian  Government.  In  respect  of  expulsion  the 
powers  of  the  Swiss  Government  seem  to  be  almost 
unlimited,  and  applicable  as  well  to  natives  as  to 
foreigners.  Bishop  Mermillod,  though  a  bom  Swiss, 
was  expelled,  without  trial  or  notice,  on  the  ground 
that  bis  condnot  tended  to  disturb  the  peace  of  the 
Commonwealth.  Though  Switzerland  is  so  thorough 
a  Democracy,  aad  the  powers  of  the  police  are  so  much 
more  restricted  here  than  they  are  in  France,  Germany, 
Italy,  and  other  countries,  and  albeit  the  Press  is  quite 
as  tree  as  in  England,  measures  for  the  detection  of 
crime  are  adopted  whioh  in  England  are  never  practised, 
and  would  probably  not  be  tolerated.  A  case  in  point 
ooonrred  a  short  time  ago.  A  number  of  burglaries 
were  committed  in  a  suhnrb  of  Geneva,  and  so  adroit 
were  the  thieves — evidently  a  gang —  that  they  invari- 
ably escaped  with  their  booty,  and  for  a  long  time 
evaded  all  the  attempts  of  the  gendarmes  to  lay  hands 
on  them.  In  the  end  an  expedient  was  tried  which  had 
the  desired  effect.  One  night  shortly  after  sunset,  all 
the  roads  in  the  neighbourhood  in  question  were  beset 
with  police,  detectives,  and  garda-champttrei.  Eve^ 
lane  was  watched,  every  exit  and  entrance  guarded, 
every  passer-by  stopped  and  questioned  and  if  there 
were  anything  suspicions  in  a  man's  appearance  or  in 
bis  person  he  was  provisionally  detained.  One  of  the 
men  detained  had  housebreaking  tools  in  his  possession. 
He  was  led  off  to  gaol.  All  the  others  were  set  at  liberty. 
The  prisoner,  after  being  examined  and  cross-examined 
a  few  times  by  a  Juge  d'ltutruction,  and  kept  a  week  or 
two  in  solitary  oonflnement,  made  a  full  confession, 
^ave  the  names  of  his  confederates,  and  such  other 
information  as  enabled  the  police  to  capture  tiie  entire 
gang,  as  well  as  the  reoeiver  of  the  stolen  goods^  who 
occupied  so  respectable  a  position  that  suspicion  had 
never  for  a  moment  rested  upon  him.  If  a  sioiUar 
expedient  were  oocadonally  praetiaed  in  the  disturbed 
districts  of  Ireland,  might  it  not  oonoeivably  lead  to 
eqoally  satisfactory  reeoltsr  Whatever  may  be  thought 
of  the  Continental  i^stem  of  interrogating  (boonaed 
persons,  there  can  be  no  question  as  to  its  efficiency  in 
the  detection  of  crime  and  the  conviotion  of  criminals. 
Curing  the  last  few  years  there  have  bean  many  trials 
for  morder  in  Switzerland,  but  I  do  not  remember  one 
.  that  has  broken  down  for  lack  of  evidenoe,  or  a.  single 
case  in  which  the  prisoner  has  not  been  brought  before 
.  trial  to  make  full  avowal  of  his  guilt.!' 


FBEAK8  OF  JTJBIES. 

Shell,  in  his  inimitable  aketohes  of  the  Irish  bar, 
tells  of  the  verdict  of  a  Clare  jnW,  in  a  oaae  of  '*  felo- 
.  nious  gallantry."  They  aoquitted  the  prisoner  of  the 
capital  charge,  but  found  him  guilty  of  "a  great  un- 
dacenoy."  B.  Sbelton  Mackenzie,  in  uis  notes  to  Sheil's 
text,  saya— "  This  is  nothing  to  the  verdict  of  a  Welsh 
jury :  '  Kot  guilty — but  we  recommend,  him  not  to  do 
it  again.' "  Mackenzie  also  relates  that  an  English  jury, 
not  very  bright,  having  a  prisoner  be^re  them  charged 
with  burglary,  and  being  nuwilliog  to  oonvict  him 
capitally,  as  no  personal  violence  accompaoied  the 
robbery,  gave  the  safe  verdict— "  Guilty  of  getting  out 


of  the  window."  He  adda  that  the  moat  original  was 
that  of  an  Irish  jury  before  whom  a  prisoner  pleaded 
guilty,  throwing  himself  on  the  mercy  of  the  Court. 
The  verdict  was—"  Not  guilty."  Tbe  judge,  in  sorprise, 
exclaimed,  *'  Why,  he  has  confessed  his  crime  1 "  The 
foreman  responded — "Ah,  my  lord,  yon  do  not  know 
that  fellow,  but  we  do.  He  is  the  most  notorious  liar  in 
the  whole  country,  and  no  twelve  nfbn  who  know  hia 
character  can  believe  a  word  be  saya"  And  as  the 
jurors  adhered  to  their  verdict,  the  "liar"  escaped. 
J.  W.  Edmunds  reported  to  the  Albany  Lav  Jomnuil 
of  June  18,  1870,  a  murder  trial,  which  took  place  in 
New  York  City,  and  in  which  he  appeared  for  the 
aconsed  some  thirty  years  before  by  appointment  of 
the  court.  The  defendant  was  a  young  woman  who, 
leaving  poor  parents  in  New  Jersey,  went  to  New  York 
City,  and  obtained  a  place  as  waiter  in  a  restaurant. 
She  met  and  married  a  yoang  bntoher  boy,  but  kept  at 
work  until  her  pregnancy  compelled  her  to  desist,  when 
she  went  to  her  parentiU  home  to  be  oonfined.  When 
she  returned  to  her  husband's  lodgings  in  New  York 
City,  she  found  them  vacant  and  her  own  effects  packed 
off.  It  was  a  ease  of  heartless  desertion.  She  dis- 
covered him  at  a  slaughter  house  talking  to  a  woman, 
who  wore  at  the  moment,  what  she  recognized  as  her, 
the  defendant's,  best  dress,  which  she  had  bought  with 
her  own  earnings  before  marriage.  He  refused  to  talk 
with  her.  The  next  morning  ne  was  seen  to  take  a 
proffered  cake  from  the  hands  of  a  young  woman,  divide 
it  with  some  companions,  and  in  a  few  hours  was  dead, 
his  companions  being  taken  very  sick,  but  surviving. 
The  police,  investigating  the  matter  found  that  this 
deceased  had  three  wives,  or  rather  three  women  sup- 

Eosed  themselves  his  wives.  All  three  were  arrested, 
ut  two  were  speedily  released,  as  our  heroiue  admitted 
that  she  had  done  the  business.  The  case  for  the 
defence  was  weak,  but  after  a  few  minntee'  abeenoe 
the  jaiy  returned  with  a  verdict  of  not  guilty.  The 
prisoners  counsel  asked  one  of  the  jurors  on  what 
ground  she  had  been  aoqoitted.  "  It  served  him  right,' ' 
was  the  answer. 


A  FATBIABOHAL  BOLIOITOB. 
Fall  of  years  and  honours,  the  oldest  solicitor  in  the 
United  Kingdom  has  jast  been  struck  off  the  rolls  by  the 
hand  of  a  Power  greater  than  the  Incorporated  Law 
Society,  the  judges  of  the  Supreme  Court,  and  the 
Lord  Chancellor  all  combined.  Mr.  Henry  Ingledew,  of 
Newcastle-upon-Tyne,  is  the  name  of  the  legal  gentle- 
man who  has  died,  at  the  age  of  ninety-six,  after  having 
devoted  himself  to  the  stndy,  and  still  more  to  the 
practice,  of  the  law  for  more  than  sixty-five  year*. 
It  was  in  1817  that  this  patriarch  of  the  Legal  Profession 
was  admitted  to  practice  aa  a  solioitor,  or  rather 
attorney-at-law,  as  the  title  then  wasi  Be  began  his 
professional  career  in  the  reign  of  George  IIL,  oontinuad 
It  through  tbe  reigns  of  George  IV.,  and  William  IV., 
and  ended  by  enjoying  forty-five  more  years  of  legal 
activity  daring  her  present  Majesty's  anspiaioas  tennre 
of  the  throne.  Moreover)  it  is  apparent  that  Mr.  Ingle- 
dew was  no  juvenile  when  he  first  entered  on  the  status 
of  attorney,  having  already  spent  thirty-OM  years  of  his 
existence  in  other  oocapations.  Finally,  howavet,  about 
the  time  that  Europe  waa  settling  down  after  the 
Napoleonic  wars  whica  have  bequaatDed  to  us  a  debt  of 
six  hundred  and  thirty  million  pounds,  Mr.  Henry 
Ingledew  also  settled  down  in  life,  and  took  to  the 
honourable  oareer  which  lie  pnrvnad  in  Newoaatie  ioi 
nearly  thrse-qoartera  of  a  oeotnty.  Mr.  Henry  Ingla- 
dew,  solioitor  and  notary,  and  perpetual  oommiaaioner 
for  aoknowledgments  at  deeds  by  xnarxiad  woman^  had 
also  been  at  the  time  of  hia  death  for  forty-three  years 
a  member  of  the  Newcastle  Town  Oonnul,  and  an 
alderman  of  the  Northern  city.  When  it  ia  boroe  in 
mind  how  important  to  all  seetions  of  the  oonamnnity  is 
the  work  which  is  daily  entrasted  to  aaliMtoca—iwhat 
industry,  judgment,  learning,  aad  integrity  it  iavolvea, 
and  what  a  powerfal  aod  respected  guild  they  form  all 
over  tbe  country — it  must  seem,  astonishlnf.  that  tlie  ' 
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boaoor  which  appertaiiMd  to  Mr.  Ingledew,  o{  betog  a 
town  oonnoiUor  of  his  boioagh,  was  really  aboat  the 
fairest  digni^  to  whioh  he  ooald  hop«  to  aspire.  The 
eDjoyment  o{  a  seat  at  the  Manidpal  Coanoil  table  ol 
Newcastle  is  andoubtecUy  not  an  houoar  to  be  despised. 
The  laboor  of  a  civic  provincial  parliament  is  always 
important  in  its  results,  and  calls  forth  qaalities  which 
afterwards  may  shine  in  a  higher  assembly.  We  would 
in  nowise  deary  the  laudable  ambition  to  belong  to  such 
ft  body,  tor  the  fact  that  men  of  position  and  ability  are 
willing  to  give  time  and  trouble  to  the  business  of 
municipalities  is  a  most  gratifying  feators  of  English  life. 
Nevertheless  we  must  regret  that,  as  we  have  said,  the 
civic  laurel  is  about  the  only  one  to  which  a  solicitor  can 
by  any  possibility  look  forward.  Because  his  work  is  not 
biased  forth  to  the  world  by  means  of  speeches  to  juries, 
because  he  is  oontont  to  take  the  less  oonspiouons  part 
of  "  instructing  counsel "  what  to  say,  he  is  doomed  to 
a  oareet  of  UMful  and  lucrative  obscurity.  Can  it  be 
tnaintoined  that  this  is  a  natural,  a  just,  or  a  whole- 
some arrangement  in  any  way  f  At  the  end  of  the  long 
lane  whioh  barristers  travel  there  is  a  glittering  heap 
of  rewards  and  honours  waiting;  a  grateful  country 
■howen  judgeships  on  the  suooessfol  advooato;  she 
invites  him  temptingly  to  enter  the  political  arena  and 
stand  tor  Parliament — an  invitation  which  he  io  general 
aooepts,  and  dangles  the  bait  of  the  Great  Seal  before 
his  longing  eyes,  morning,  noon,  and  night  His  course 
is,  like  Ijord  Bacon's,  "  throagh  indignities  to  dignities." 
The  solicitor  does  the  same  kind  of  work,  discusses  the 
same  humdrum  legal  problems  in  the  same  sort  of  way, 
and  receives  no  recognition  whatever  from  the  State, 
and  has  absolutely  nothing  except  fees  to  whioh  he  can 
aspire.  To  neglect  a  great  profession  in  this  way  is 
ridiculous.  It  is  not  as  it  solicitors  did  petty  hole-and- 
corner  work,  whioh  was  of  little  private  and  no  public 
valae  at  all.  The  affairs  of  every  great  family,  and  the 
aeoreto  of  a  thousand  inttitations,  are  shut  up.  in  the 
■olicitor's  deed-boxes,  or  looked  in  the  still  safer  custody 
of  his  mind.  Solicitors  are  the  all-important  bridge  by 
whioh  the  litigious  and  unlitigioos  public  can  alike  pass 
into  the  mysterious  regions  of  common  law  and  equity ; 
they  are  the  fly-wheel  of  the  whole  le^  machine. 
The  distinction  between  them  and  barristers  has  re- 
cently been  much  weakened,  and  the  transition  from 
the  one  sphere  to  the  other  is  rendered  far  easier  than 
it  wag.  In  time  we  may  urive  at  that  complete 
amalgamation  of  the  two  branches  of  the  law  whioh 
obtains  in  .  the  State  of  New  York,  and  is  generally 
found  to  work  well  in  America.  It  is  a  gnsat  deal  more 
likely,  however,  that  the  old  difference  of  position 
between  the  person  who  paepates  the  evidence  and  the 
person  who  lays  it  before  judge  and  jury,  will  last,  at 
at  any  rate  in  this  oonntry,  as  long  as  there  is  any  Legal 
Brofassion  at  all.  Tha»s  is  thus  all  the  more  reason 
that  antiquated  ptejudicea  sbonld  be  dispensed  with, 
and  that,  as  s^dtors  aw  now  placed  praotieatly  on  the 
•ama  level  as  barristorB,  some  means  sbonld  be  devised 
tan  reoognising  them  -  as  a  learned  body,  A  solicitor 
OBght  to  b»>.-eMB  U  ha  is  not— jast  axaotty  as  maoh  as 
ft  barrister  a  learaad  mao.  TksM  is  a  terriUy  tough 
aiftSttination  to  be-  passed  before  the  eertifloato  of  a 
praotlsitig  MHoitor  can  be  obtained,  liore  than  this, 
tbm-  tlireetidd  eiaminati«n  in  qaestiea,  cenaisMng  of 
praliaiaaiy,  itit«naedlftte»  and  ftaal,  is  gmwlflg  harder 
yea*  by  year,  Tb*  eocpense  attaohing  to  the  mnolsient 
aaseng  Ihe  Mliaitor  fraternity  is  twry  eonaiderable; 
«Aule  la  numbers  and  inflosuoe  the  ftooient  prefeuion 
of  attomey  ylelda  to  none  In  the  kiagdon>  as  justly 
elftimiiig  «  share  of  the  honours,  as  well  as  of  the 
ioafw  and  flsbeSt  which  the  State  has  to  bestow.  Sir 
'  WilUftm  ehattey,  in  Ms-edition  o(  th»  7udioatnze  Act, 
■'Maurksttiat.ali  attorney  was  not  a  lawyer,  but  sim^y 
•  sabatitvto  for  another  auM,  4n  the  aarliest  periods  of 
"EogHsk  Wstory.  '•  To  appear  by  attorney  "  meant  ooly 
the  appeftMMoe  in  twart  of  somebody  other  than  Uie 
ftotoalipftity  Mminened ;  some  a^ieessively  kiad-hearted 
Mend  who  iraftWiUing  to  bear  his  burden  and  to  ast  in 
ki*-*^tim"  e*  atead.  Then  eame  the  separatien  of 
Mot^'fetwaa  4ftto  a  distlaot^  profegsien,   known   as 


"  attorneys«t-law,"  and  finally  ensued  the  great  change 
of  nomenclature,  whioh  has  recently  abolished  the 
time-honoured  title  of  attomey,  and  substituted  for  it 
"  Solicitor  of  the  Supreme  Court."  Now,  solioitors  and 
attorneys  were  once  upon  a  time  very  different  persons, 
the  latter  attending  to  the  Common  liaw  department, 
while  the  former  were  engaged  in  Chancery.  Perhaps, 
in  anticipation  of  the  marriage  of  Westminister  and 
Lincoln's  Inn — of  law  and  equity — whioh  was  duly 
celebrated  by  the  passage  of  the  Jadioature  Act,  the 
word  attomey  was  considered  needless  in  future. 
Certain  it  is  that  "  attorney  "  and  "  proctor  "  have  both 
yielded  to  ihe  usurpation  of  the  comparatively  mush- 
room title  of  "  solicitor."  Feradventure,  some  day  the 
attomey  will  belong  to  as  completely  extinct  a  race  as 
the  moribund  sergeant.  All  things  legal  have  lately 
been  put  into  the  orocible  of  change,  in  many  respects 
to  the  advantage  both  of  the  general  public  and  of  the 
Profession  itself.  In  hacking  away  much  that  is  useless, 
and  some  few  things  that  were  useful  and  ornamental, 
we  might,  at  the  same  time,  remember  that  this  is  a 
peonliarly  fit  and  proper  opportunity  to  make  those 
alterations  in  the  status  and  prospecte  of  solicitors  to 
whioh  their  actual  position  entitles  them.  Unnatural 
and  artificial  restrictions  should  be  done  away  with ; 
State  recognition  should  be  granted,  and  more  honour- 
able  ambitions  should  be  placed  in  the  way  of  the 
aspirants  who  don  the  solicitor's  robe.  Solipitom 
would  no  doubt  infinitely  prefer  a  little  more  ol 
the  so-called  "einpty  praise,"  and  would  even  feel 
inclined  to  surrender  fragments  of  the  solid  pudding,  in 
the  consumption  of  whi<&  they  take  about  equal  shares 
with  the  more  brilUant  branoh  of  the  law.  It  is  a 
foolish  and  injurious  plan  for  ft  State  to  relegate  any 
great  class  or  profession  to  mere  money-making,  un- 
relieved by  the  distinctions  and  dignities  whiou  act 
as  an  all-potont  stimulus  to  honourable  aotivity.— > 
Vaili/  Telti/raph. 


THE  CONVEYANCING  AND  LAW  OP  PROPBRTt 
ACT,  1881.  WHEBE  IT  SHOULD  BE  ADOPTED, 
AND  WHEBE  EXCLUDED.— XVIL 

SaiTiiiiaMT  UPON  ICiBBiAox  ov  FbbuoIiDB  a  Fll 

SiKFUt  WITH  nsuAi.  Clavsis. 

^aMitiiuudfivm  pag*  iM,  anle.} 

Dtdaration  a*  to  the  Beeeipt  and  Application  of  Bmti . 
during  itinoritiei. 

This  followt  in  due  course  next  after  the  limitations 
and  trusts  whioh  we  discussed  in  our  article  last  week, 
and  may  be  very  greatly  abbreviated  by  reliance  upon 
sect.  42  of  the  Act.  It  gives  extensive  powers  of 
management  to  "  the  ti^tees  appointed  for  this  pur- 
pose by  the  settlement,  if  any,  or  if  there  are  none 
so  appointed  then  the  persons,  if  any,  who  are  for  the 
time  being,  under  the  settlement,  trustees  with  power 
ol  sale."  We  pointed  out  in  a  pievions  article  (Law 
TYmet,  April  16,  page  418),  that,  where  the  property 
belongBd  to  several,  as  tenants  in  common,  some  of 
whom  might  be  infante  and  aome  not,  the  statutory 
powers  were  not  altogether  satisfactory,  as  they  did  not 
give  the  trustees  power  of  management  over  the 
entirety  of  the  property  under  sueh  ciroamstances.  If 
then  the  settlement  contains  limitations  to  danghtem 
as  tonante  in  oMnmon,  which  are  really  likely  to  come 
into  practical  operation,  then  some  additional  clause 
should  be  employed,  giving  the  trustees  power  over  the 
entirety  daring  the  minority  of  any  sach  daughter  aa 
Maant  in  oommoD.  For  old  form  see  David  Si.  1197, 
and  compare  the  new  silpplementary  form  suggested 
for  a  Mtiement  where  tiie  children  take  as  tenante  in 
common,  in  ttie  Law  Time$  of  April  15,  page  419,  and 
form  in  Cone.  David.  Sea  Although  the  statutory 
power  exista  so  long  as  the  settlement  itself  endures,  it 
wonid  budly  be  safe  to  endeavour  to  make  the  supple- 
mentary one  extend  beyond  the  usual  limite,  lest  it 
should  be  held  void  aa  against  the  rnles  as  to  per- 
petuity: (see  1  Jarman  on  WUls,  4th  edit.  274;  Wolst, 
dt  T.  70.) 
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Seot  13  (7)  enables  settlors  to  limit  the  arpplie»tion  of 
the  aeotioD,  bat  it  does  not  appear  to  antnorise  any 
snoh  extension  as  would  be  given  by  a  sappInaMntary 
pover  extending  during  the  entire  settlement.  If,  how- 
ever the  settlement  oontains  no  limitations  to  tenants 
in  common,  or  if  there  is  only  a  remote  ohanoe  of  their 
estates  fslliog  into  possessioD,  i.e.,  of  snoh  tenants  in 
common  ever  obtainug  the  property,  then  it  will  soffice^ 
in  ordinary  settlements,  to  declare  that  the  trustees 
shall  have  the  powers  of  management  given  by  seet  42. 
It  will  be  better  to  make  a  direct  statement  than  to 
leave  the  Act  to  vest  the  powers  in  them  because  they 
are  tmstses  with  power  of  sale  and  ezofaange. 

The  Btatatory  power  does  not  authorise  the  trustees 
to  open  new  mines,  so  that  sometimes  the  power  must 
be  supplied.  The  power  to  out  timber  will  usually  be 
Buffiofent ;  see  Law  Timu,  April  12,  page  418. 

The  statutory  provision  tor  disposal  of  aooumnlatiottB 
during  infancy,  made  by  seot.  48  (6),  will  usually  req^re 
a  Bupplemeni^  as  indeed  is  evidently  oontemmated  by 
seot.  43  (6,  iii.^.  The  statutory  aconmulation  is  strictly 
confined  within  the  limits  assigned  by  the  roles  as  to 
perpetuities,  and  of  course  the  supplementary  form 
must  be  similarly  restrioted. 

For  old  forms  of  power  of  management  and  trust  for 
aooumulatiott,  see  David,  iii.  999,  2197 ;  for  new  short 
form,  see  Prideanz,  ii.  809,  and  compare  forms  in  Lam 
Tmtt,  April  16,  page  419,  and  Oona  ijavid.  880, 449, 469. 

Poaerfor  Huiband  to  Jointwftfirimre  Wife. 
This  can  be  considerably  shortened  by  the  omission 
of  all  reference  to  the  powers  for  seonriog  the  rent- 
charge,  For  old  forms  see  David,  iii.  1001,  and  compare 
Gone.  David.  450,  and  Prideanz,  ii.  808.  Sect.  44  (6) 
epeaks  of  "the  instrument  under  which  the  annual 
sum  arises ;  but  that  section  dearly  applies  to  the  case 
before  ns,  although  the  annual  sum  arises  from  two 
instruments,  via,,  the  settlement  and  the  deed  oi  will 
by  which  the  power  is  exeouted.  We  have  shown  the 
sufficiency  of  the  statutory  powers.  See  Law  Timti, 
April  29,  page  4fi3.  In  the  case  before  us  it  will  not  be 
worth  while  to  insert  the  proviso  a^inat  limitation  of 
a  term  of  more  than  899  yean,  fto. 

Bntnofftt 
These  will  be  inserted  as  nsoal '  For  form  see  David. 
iiL1002:Fddeaaz,li.  S08, 

■  PawerttfLeaiing. 
This  Abidd  always  be  itisiMed.  Bee  £«»  Tivui, 
April  IS,  pag4  419.  The  fttatntoty  powers  are  in- 
BumM^nt.  Far  fomiB  of  lease  for  twenty-one  years  see' 
Cone.  David.  86S;  Wolst.  A  T.  149;  FrIdeahX,  ti.  81). 
It  is  usual  to  "wpoitit  Ky  way  of  le«s6:"  (David.  Ui. 
481.)  ".'..'.■ 

Theae  cannot  be  omitted,  but  nay  be  greatly  abbesK 
viated-hy  teliaae»«B  Iiord  Or«nw«wfc)t'a  Aet  42a^)S4 
Tiot.,c.  145),  aud  aeot,  8».«f  the  pnaent  Aot.  It  «riU 
nBually,  in  small  asttlsoMnts,'  only  be  ■eaesssiy-to 
declare  that  tb«>euateea  (^mU  bMe  a  p«var  of  atiot. 
and  that  it  shall  be  eBeBotsabto  dmwg  th»  lifMbne  of 
the  tenant  fe*  Utewith  his  oooaenlt  voA  siteewacaU  at' 
their  dismntion.  Sonetime*  a  special  power  to  aril 
mineralsaod  eaaementoa^art  ttpia  the  boijIbm,  pmrenr 
with  leapeet  to  <  copyboldet  and  other  apeoial  <  powera, 
must  be  iaawtad.  See  late  Timn,  Apdl  16,  fi^s  ■419, 
480,  and  form  in  Frideaaz,  ii,  9S0, 

It  should  be.notieed  that  aeat«'&  oX  Itotd.  CuaawQith'a 
Aot  gives  power  te  #Baploy  the  aale  mooaya  ia  faQring 
off  iaounbEaoeei^  ae  that  the  powecsot  dtaigging  p«»- 
tions,  <bc,  do'not'seeai  to.-  neoeesitatie  .any  aptoiai 
provisioa  with  reapeot  to-  this,  .And  seek.  -8ft  «t  th* 
Oonveyaaeiag  Aot  permits  sale  snbjeot  t»  ohargea.  It 
would  seem,  however,  meet  prudent  that  there  ahonld 
be  a  olause  iprpvidieg  Utat  the  powec  of  so)*  «nd  vtr 
change  should  oveinreaah  all  estates  and  ohaigeato  ba- 
created  ua4ac  tha.-potMrs  or  terms  of  yeafs.  «sMpt 
leases  aotBally  granted,  utd  wIsb  or  nprtgagiai  aoMialflr 


made  (Oono.  David.  886,  n.)  For  forma  aee  David,  iii. 
1018,  i.  893.  The  Settled  Iiand  Bill,  aa  it  aUnds  pn. 
vious  to  ita  aecond  reading  in  the  Honas  of  Oommons, 
makea  ezpreaa  proviaiona  aa  to  suoh  prioritiea.  It  ia 
believad,  however,  that  anoh  a  olaasa  ia  nsnally  of  little 
oonaeqaenoe.    See  David,  iii.  666,  679 ;  Bug.  Fow.  498. 

Inttrim  Invetlment. 
Until  the  purohaae  money  is  invested  in  other  landa 
in  aooordanoe  with  section  6  of  Lord  Oranworth'a  Act, 
or  is  otherwise  disposed  of,  it  will  be  invested  "  at  in- 
terest "  under  that  Aot  (sect.  7).  If  it  is  desired  to  give 
a  wider  range  of  securities  tlum  that  given  by  law,  » 
special  or  additional  power  must  be  inserted. 

Truitet  CUm»e$. 
The  olaaseB  relating  to  the  appointment  of  tnutees 
may  be  much  abbreviated.  They  have  already  been 
discussed  in  the  Law  Timu  of  March  11,  page  829,  and 
March  18,  page  846.  The  settlement  should  supple- 
ment sect  31  of  the  Act  by  vesting  the  power  of 
appointing  new  trustees  in  the  tenant  for  life  during 
his  lifetime,  and,  if  so  desired,  in  his  wife  during  h<$ 
life.  It  should  also  indemnify  the  trustee  for  lending 
money  on  leaseholds  withoat  iuvestigating  lessor's  title, 
and  for  lending  on  a  less  than  marketable  seourity. 
For  old  forms,  see  David,  iii.  721, 1026;  tor  new  forms, 
see  Cone.  David.  829 ;  Prideanz,  821 ;  and  Law  Tma, 
March  11,  page  829 ;  April  23,  page  484. 

CoveKaKU  far  TUU. 
We  advise  the  insertion  of  the  ordinary  covenant  for 
further  assurance,  and  not  the  words  "as  settlor"  or 
"  as  beneficial  owner."  Of  the  two  implied  oovenants, 
we  think  that  implied  by  the  expression  "  as  settlor  " 
least  objeotionable.  See  Law  Timet,  March  26,  pags 
866 ;  April  1,  page  882 ;  April  32,  page  484. 

Summarg. 
The  grant  and  habendum  will  nmain  nnaltend,  or 
only  receive  verbal  alteration.  The  "  general  words  " 
and  *'  estate  clause"  will  be  omitted.  The  powers  of 
distress  and  entry,  whi<di  were  uaually  annexed  to  the 
wife's  rantohaige  will  be  omitted,  but  it  may  be  eon* 
venient  alixhtly  to  raatriot  the  powen  given  or  sect.  44 
(4),  The  UmitKUogs  in  tail  may  be  alighMy  shortsoed. 
The  trtisis  a<  term  to  aeeure  joittturs  mrtehwga  will, 
lika  the  term  itaelf,  be  omitted;  bat  the  teem  tot 
seauringpeKtinui,  and  ttie  trtrits  of  smfa  tsnn,  will  iw 
inaaaiwd:  [Lmr  Timet,  Aptil  29,  pagea  466,  464)  It  la 
annaeaaanry  te  ua  to  aaxmunise  the  nintta  «i  the 
preaantartioto.  .■        ■ 

iTt  tt  CMtHMUdL^ 


;  tOBD  DEBBY  AND  THE  MAGISTBACy.  , 

After  having  laid  the  foBBdatiooHitOM  «t  a  Mv 
oonnty  saaaioDa  house  in  ZjtveBpool,  on  Jm»  lat,  the  Esrt 
of  Derby  said  i— He  was  not  sore  that,  inany  ciranm- 
atanoest  a  ooart-hoaaei  a  j^aoe  of  jostioav  wart  ^aaetljy 
one  of  thoee  plaoea  whioh  impreaaed  tin  mind  with  • 
strong  feeling  of  sympathy.  Sa  wa»«otaMrla]U«K«(. 
the  nnluokily  rather  nnmerona  class  whose  visits  war* 
at  an  involuntary  character,  and  in  whoae  minds  it 
could  only  be  conneeted  with  disagrseaUe  reofinlsoences 
o(  srall-desawad  paoattieBi  but 'As  did  not  itUnk  it 
e^oitad  »  feeling  of  vary  lively  Ktataade  in  thfl  miada«l 
jarjgBMti  wban  they  naalled  tbeii  long  and  "Mary-tettm 
of  oompalaery  And  jU'paid  attendance.  £aasiU|y  it  did. 
notfaiae  aatualy  aflMeaMa  weoUeottona  in  ^to  minda 
of  witneaaa»  who  looked  kaok  apoa  aMaa'affawil—tiima 
whiehtbay  had uadengaoa,  ia  theoomraa of  wfaiolt  tbaiy  .- 
hM  baan.made-tosiV'flxiDtlyiwtet  they  did  aAnMUl* 
ahd  Mng  abuaad  fei-Mjiag  it  attnwaHa.  Bvea  tiMiv 
friewbi-«C  the  iMmed -preiaasiaa,  h»  waa  t«M,  did  «•#' 
raapi  that  golden  faat^roat  wfaicb  ^nartsr.Hnsrfeaa  «*■>» 
aeowtamed  to  glvs.  Their  happy  ■hnnttitf  giUUnda  ba4  : 
bee»  bwtarial^  owtailed,  patOy  bgr  tkaaimpllfloaMaB  , 
of  the  lav,  atd  ffwtty  by  the  iaoMate  Of  •uatmajr- 
jnriadietsim>  TtMy  (tketaagistrateB)^«t«ay a«te,:might 
lookhMk  to  ike  naiiy  hom«  of  ■M*ndaqaa'th*t<'thegr 
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had  paaaad,  and  fotward  to  the  many  honn  they  ahonld 
piMB  in  one  or  other  of  these  temples  of  jnstioe,  with 
the  ntiataotion  whioh  aroae  from  the  oomdonmeM  of 
nnpaid  and  Tolantary  aervioe  giren  to  the  pnblic,  and 
the  oonviotion  that,  whether  that  aervioe  was  worth 
little  or  mnoh,  it  was,  at  any  rate,  the  best  they  had  to 
give.  Pablio  opinion  was  a  diffionlt  thing  to  gauge, 
and,  of  ooazse,  he  might  be  mistaken;  bat  he  was 
inoUned  to  think  that  there  was  a  change  sinoe  those 
days  when  everybody  who  wanted  to  be  smart  was  in 
the  habit  of  talidng  abont  "  Jastioes'  jastioe,"  and  abont 
magistrates  oommittiDg  themselves  oftener  than  they 
committed  anybody  else,  and  nnpaid  service  being  worth 

est  what  it  oost,  and  other  amenities  of  a  similar  kind, 
a  did  not  believe,  as  far  as  he  oonld  judge,  that  there 
was  now  any  desire  in  the  pablio  mind — whether  it  was 
that  the  pablie  had  grown  wiser,  or  tbat  the  magistrates 
had  grown  wiser,  or  a  little  of  both— bnt  he  did  not 
believe  there  was  any  desire  for  the  abolition  of  the 
nnpaid  magistrates  of  this  oonntry  andthe  snbstitatlon 
of  what  woald  be  a  very  costly  army  of  stipendiaries. 
But,  while  he  held  that  opinion,  he  thoogb^  at  the 
same  time,  there  were  some  modifications  in  the  way 
of  administeringlocal  jastioe  which  mjght  be  possible 
and  desirable.  He  had  often  said  the  same  in  pablio 
before,  and,  therefore^  he  was  not  now  starting  an 
opinion  whioh  woald  be  new  to  that  or  any  other 
andienoe.  Thoagh  he  was  himself  a  lay  chairman  of 
Qaazter  Sessions,  he  had  long  entertained  oonaiderable 
donbt  whether  matters  woald  not  be  on  a  better  footing 
if  in  fatnre  that  offloe  was  filled  by  a  profesaionu 
lawyer ;  and,  speaking  for  Laneashue,  if  one  snoh 
appointment  oonld  be  made  to  serve  for  the  entire 
ooanty,  he  was  perfectly  prepared,  so  far  as  he  was 
oonoemed,  to  give  effect  to  that  view  whenever  it  was 
the  general  wish.  It  woald  require  a  private  Act  of 
Parliament,  bat  that  was  not  a  very  difficalt  thing  to 
obtain.  If  there  was  to  be  any  gwieral  legislation  on  the 
sabjeot  he  woald  have  it  upon  these  lines.  He  woald 
leave  the  ma^stracy  in  general  as  it  was,  bat  he  would 
make  the  chairman  of  sessions  a  professional  man ;  and 
if  that  oourse  were  adopted  he  thought  it  would  be 
possible  to  combine  with  it  another  improveme-it,  and 
to  extend  the  jariadietion  of  Quarter  Sessions  so  as  to 
materially  relieve  the  judges  il  Assiae  from  a  portion 
of  the  very  laborious  dntfes  whioh  they  now  perform: 
As  to  the  other  part  of  their  work,  the  administrative 
bnsineas  whid  was  done  there,  he  sapposed  tti^  mast 
make  up  their  minds  before  long  to  naod  over,  it  not 
the  whue,  at  least  the  greater  part,  to  somstody  eheasa 
npon  the  repreeeotative  and  elective  principle.  He  wiae 
quite  prepared  to  accept  that  change.  It  was  fonnded 
upon  a  sound  principle ;  bnt  while  he  did  so  he  must 
say  that  he  ^d  not  think  tbat  the  m«MistrateB  by  whom 
the  local  affatts  of  the  oonntry  had  hertetotore  been 
adaMsiered  haaaayveasett  to  fear  eompttHatm  with 
their  aooeesMrs,  whoever  they  might  be,  itt  regard  to 
the  inntty,'  the  eoouomy,  -oi  to  ifie  efficiency  of  the 
ooooi^ariniiDlBtnittoa  asithad  been  naaaged  by  them. 
Ha'oHy  hoped  tbat  tkraae  who  moMwded  them  mi^bt 
do  tbs  waV  f «  Hmm  M^^eets. 


,«; '  ';, '  ,ifiBpi«iTAii  jBOi^coxTma,  ... 

A.  0M!Mip«iideit<  vnltiag'in  the  SVmw.aa^vw^ Oar 
forMatbeo'  had  to  deal^witb  ■*B<900tting"<of'ant«x- 
tranffiaani  Mna,'faat'th»  taw  ssams  'to  haw  Immi 
snfflelentwrtiwevi).  In  the  levanth 'year  e(  Bsary 
.  m^itlw  ArahUshop  of  jOaoterbaiy  aad  the  Bishop  of 
IiiMobi  MHioiiMd  ths  faltbtaliMt  beet!  viotaateto  the 
7«W»ttMi9biire>aByieoau&itntaatioa^«ith  thorny  wtiess' 
apoiutfa«  Kiagordetod  MieahMiasaad  IShyto»to  tame 
eomiMr  iajwietiein^'SBa-to  Itrntaim  «rf  wi«  who 
rafMia'^40  sippHr'tho'  nsasssidiB  ofi  1H*>  TMrteea 
yean  tatavtha^Biikop  of  LoadBiC-follewei  th»  eoofs* 
adalpt4»-t94iiBJ<)|rtseopaI  «i*thra0,  tad  tti«  KtnW  there* 
npoirlMaM«irri»<e tHe Ht^w tmiSbmlfh  of  iMtdoa 
to  atagntlwevUi  ^^foith*  r«lgn  of  Bdwatd  I.  the  Aroh- 
bidk6p''0(40BntailMTy'ttanimnad' to  eieemnnmtoiM 
•vo>70litflath««pra«iDO«(^43aatub«fy'Wfaeah«lld>bav» 


any  interooorae  with  the  Archbishop  of  Tork,  or  supgly 
him  or  his  servants  with  the  neoessaries  of  lUs.  Be 
was  snbseqnently  obliged  by  the  King  and  Parliament 
to  revoke  his  thraata" 


THE  LIABHiITT  OF  AOEKTS  IN  ACTIONS 
BASED  ON  FBAUD. 

We  referred,  at  the  time  when  it  was  decided,  to  the 
decision  of  the  Oonrt  of  Appeal  in  the  case  of  Bta&eg  t. 
Neatmi  (now  reported,  45  L.  T.  Bep.  N.  &  465 ;  L.  Bep. 
19  Ob.  Div.  836)  as  to  the  point  of  practice  wbicih  axosa 
in  it  with  regsid  to  the  time  of  appealing  from  ordera 
made  in  chambers  in  the  Obancary  Division.  The 
principal  questions  raised  on  the  appeal  are  also  of  great 
unportance,  especially  to  auctioneers.  The  action  was 
one  brought  to  set  aside  a  oontraot  for  sale  of  land, 
alleged  to  have  been  entered  into  under  the  following 
circumstances  : — One  of  the  plaintiffs,  as  agent  for  the 
other,  attended  a  sale  by  auction  of  the  land  m  qaestion, 
which  was  conducted  under  conditions  announdng  that 
"  Subject  to  the  right  which  the  vendors  reserve  of 
bidding  once  or  oftener  by  themselves  or  their  agent, 
the  higheet  bidder  shall  be  the  parohaser."  According 
to  the  statement  of  claim,  there  appeared  to  be  an  ani- 
mated competition  between  bidders  in  different  parts  (^ 
the  room,  whioh  brought  the  biddings  up  to  £13,960,  at 
which  point  the  plaintiff  bid  the  snm  of  £18,000.  He 
paid  the  deposit  of  10  per  cent,  into  the  hands  of  the 
auctioneers,  in  accordance  with  the  conditions  of  sale ; 
bnt  subsequently,  before  completing  the  pnrohsae,  he 
ascertained  that  a  large  proportion,  if  not  the  whole, 
of  the  biddings  previous  to  his  own  were  flctitioas, 
having  been  made  by  the  vendors  and  their  agents 
bidding  against  eaofa  other.  He  eonseqaently  brought 
an  aotlon  for  the  rescission  of  his  contract^  and  to  wis 
action  he  made  the  auctioneers  ocdefendants  with  the 
vendors.  The  Master  of  the  Bolls  made  an  inder  in 
chambers,  at  the  instance  of  the  auctioneers,  dismissing 
them  from  the  action  on  payment  into  oourt  of  the 
deposit  whioh  they  had  received,  and  on  tiieir  nnder- 
taking  to  pay  intweat  np  to  the  date  of  such  payment, 
with  the  coats  of  the  action,  if  not  paid  by  their  oo-defen* 
dants,  in  case  the  plaintiffs  should  ultimately  sneoeed  in 
their  action.  This  order  the  Oonrt  of  Appeal  held  to  be 
unsustainable,  on  the  simple  groand,  as  stated  by  Lord 
Justice  Lindley,  that  the  auotioneers  had  not  given  the 
plaintiffs  all  they  asked  for,  and  were  therMore  not 
entitled  to  a  stay  of  procoadingsjlae  s^nst  themselves. 
The  liability  of  the  anctioneers  depended  on  tfaeir  parti- 
cipation in  what  is  sometimes  oalled  a  legal  fraud  ;  for 
although  the  question  whether  snoh  biddings  by  agents 
of  the  vendors  ate  fraudnlent,  so  as  to  avoid  the  sale, 
could  not  be  finally  decided  on  this  application,  Lord 
Justice  Lush,  in  partioolar,  intimated  a  olear  view  that 
it  would  be  so  held. 

The  general  qaestion  of  the  liability  of  an  agent  per- 
sonally  concerned  in  a  fraud  or  misrepresentation  to  be 
joined  as  oo-defeadant  with  his  principal,  in  an  action 
based  on  the  fraud,  was  discussed  m  the  Court  of  Appeal 
in  the  oaee  of  UohMm  v.  Yta»  (noted  72  Imm  Tmm,  848). 
There  a  miarepceaentation  had  been  made  by  a  vendor 
wUeh  the  dbort  of  Appeal  considered  sufficient  to  in  vali- 
dpitethe  contract,  and  the  parohaser  aooordingly  obtained 
judgment  for  a  lesirisrion.  The  parohaser  had  made  co. 
detendaat  in  the  action  the  vendor's  eolloitor,  against 
whom  th«  Court  of  Appeal,  agreeing  on  this  point  with 
the  jadgment  of  the  oonrt  below,  oonsidered  tbat  no 
case  haid  been  made— indeed,  the  solioitor  was  able  to 
prove  that  his  client  had  refused  to  accwt  the  modlfloa* 
tions  of  the  advertisement  oontaining  the  untrue  state- 
mente  which  he  had  suggested,  and  had  adhered  to  the 
otigioal  form  in  spite  of  Us  advioe.  The  Master  of  the 
BoHs  observed  tuat  the  old  rule  tiiat  an  agent,  an 
anotioneec,  or  an  attorney  may  be  made  a  co-defendant 
for  bosts  (the  three  A.'s  rdle,  as  it  was  formerly  called)  is 
always  a  dangerous  one  te  aet  upon,  as  a  much  stronger 
cas*  most  jiNMraRy  bemade  eat  Bgidnst  the  agent,  and 
yea>lHnw  to  bring  hoiue  (o  him  personal  cognisanoe  of 
the  fraud.   AaheisoDlf  HaMs  Cor  costs  johiUy  with  th* 
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prineipftl  defandants.itia  ntelvawf  al  to  join  bim  as  a  eo> 
defendant,  onleiB  the  prinoipal  be  iatolTent  or  a  man  of 
■taraw.  Of  oootae,  theseaoDsiderationB  d«  not  f nUy  apply 
where,  as  in  Beatltj/  t.  Ntwlo»,  the  agent  joined  as  oo< 
defendant  is  a  stake-holder,  and  is  sned  tor  the  recovery 
of  a  deposit  in  his  hands.  In  that  ease  the  Coort  of 
Appeal  considered  that  the  liability  of  the  anctioneers  as 
the  persons  oondnotiog  the  sale  in  the  improper  manner 
•Hegsd  by  the  pleadings  was  soffioiently  material  to  the 
plaintiffs'  ease  to  give  the  latter  a  right  to  letun  them 
Hutu  the  trial,  and  that  they  eonld  not  be  dismisBed 
imlen  or  until  they  had  giTen  to  the  plaintiffs  all  the 
tellef  which  ooald  be  obtained  against  titem  at  the 
bearing.— £me  Tbntt. 


ADDBE8SBS  TO  LORD  FIXZGEBALD, 

Testerday,  at  the  sitting  of  the  Qaeeii's  Bench 
DiyUon,  valedictory  addresses  were  presented  on  the 
part  of  Um  Bar,  and  of  the  Inoorporated  Jjaw  Society, 
reptesantiagMM  Bolioitorsof  Irriand,  toLordFitEgerald, 
on  tbd  oeoMioa  o<  his  idttiDg  foe  the  last  time  as  a 
member  of  the  Irkh  Beiteb. 

Amongst  the  Queen's  Otanael  present  were : — 

Mr.  is.  J.  Lute,  Q.C.,  Father  of  the  Bar ;  Sergeant  Sherlock,  4.C.; 
Mr.  rmxlX,  Q,C.;  Mr.  K.  H.  Pennefather,  Q.C.;  Mr.  Eobert  Ver- 
gnaon,  Q.C. ;  l(r.  Ryan,  Q.O. ;  M*.  Jobai  Naiah,  4.0.,  Law  AAviaer; 
llr.  Plan  Whtta,  <l.C,;  ISx.  Da  Malesma,  tt,a ;  Mr.  Camyion,  (tC. ; 
Mr.  Bntach,  4.C, ;  Ujr.  Jamei  Mmpbr,  <t.C.;  Mr.  W.  D.  A.ndmws, 
<t.C.;  Mr.  laaao  Weir,  Q-C. ;  Dr.  Webb,  Q.C. ;  Mr.  Wm.  U'Laughlln, 
l).a ;  Dr.  Baji,  Q.C. 

The  Law  Booiety  was  lepresented  by  its  President, 
Mr.  Henry  3.  Pelhaib  West ;  the  Yioe-Presidents,  Messrs. 
Edward  %  Stftpleton  and  £.  M.  Eelly ;  its  Secretary, 
Mr.  7ohn  B.  Goddard ;  and  the  following  members  of 
the  Council :~ 

Ueam.  Tbomaa  DIx,  Richard  S.  Jteereg,  Charlei  O.  Stanuell, 
Michael  Larkin,  Arthar  Lee  Barlee,  John  T.  Ramerton,  WUIlam 
Read,  es-Preaident;  Henij  J.  P.  Veat,  Jabn  Mmthova,  Henry  A. 
DUIon,  as-PT«aUeati  WUUam.O'Altoo,  Patriok  Maxwell,  W.  MUward 
Jonea,  Henrr  Ldand  Kelly,  Edward  M.  Stapleton.  Archibald  Tladall, 
John  OaUmnj,  Shivland  H.  Tandy,  Pnneia  B.  M.  Cnnler,  Keith  H. 
HaUowe^  Riohard  B.  M.  Orpen,  Tbomaa  C  PranJn,  SydeDtaam 
Davia,  Henry  &  Mecredy,  Henry  C.  Ndlion,  Tbomaa  B.  Batllle- 
paga,  Bobert  O.  Longfield,  John  S.  Eaton,  and  Willtam  B.  Stanley. 

The  Lord  Chief  Jastice,  Mr.  jnstioa  I'it^er;Jd,  and 
Mr.  Jastice  Barry  having  ta,ken  their  seats  on  the 
bench, 

Mr.  Lamb,  Q.O.,  soid-^y  Lords,  tmdentanding  that 
this  is  the  laist  ottsnfcn  oh  which  yon,  Mr.  Jastice 
Fititgerald,  will  sitin  this  conit  as  jodge  I  have  the 
pleaanre  as  Father  of  the  Irish  Bar  —and  the  pleasore 
Is' enhanced  by  my  being  the  Father  of  the  Cironit  of 
whi<{h  yon  are  a  member— to  present  to  yon  the  follow- 
ing address,  tinaoimonsly  agreed  {o  at  a  very  large 
i;aMtlo^  0t  the  Bar  of  IrelaodT 

■  <<Mt  Lord— The  Bat  of  Ireland  connot  permit  your 
^ni^exioa  with  them  to  clo«a  withont  endeavonriog  to 
express  their  feelings  of  tespept  and  admiration  after  so 
ihany  years  of  interooarse.  They  have  recognised  and 
appreciated  your  high  indioial  and  personal  qaalities— 
the  learning,  impartiality,  dignity,  courtesy,  and  firm- 
ness which  Jaave  always  dusUngoished  you  on  the  Benob, 
and  which  they  believe  eminently  fit  you  for  the  Ijigh 
ponitioti  to  which  yon  have  been  now  called.  Whilst 
oot^ra^ntating  yon  most  heartily  on  this  merited  ad- 
i^oMine&t  theybannot  but  feel  the  loss  which  the  legal 
profession,  and  this  conntry  will  sustain  by  yoot' 
promotion.  They  oan  only  express  their  sinoerest 
wishes  for  your  fatore  Welfare  and  happiness  in  your 
new  and  diBthigolshedpositiahi  aodrthey  nope  that  your 
idevstion  to  a  higbak  and  widai*  opbare  of  pubUe  useful- 
uesa  will  saver  asUttte  as  may  be  your  oonaeKioa  with 
thv  Mkh  Bkr;  and  the  happy  and  ftieadlyrelatitaA 
which  y«u  lUtve'so  lov^'ntttintained  with  its  members. 
Signed  on  behalf  of  the  Bar  of  Ireland, 

'.' BicauD  JAHBik  Laws,  Father." 
-  Lort  FtizdSBAtv  Keplled  i— Father  and  Brethren, 
Jiiaai)'.->tniiy   banoamd  ia  tpiDg  piesenUd' WiHi  this 
■ddreqi  irem  tiie  Bear  of  Iielaiial;    The  hoMMr  is  as 
great  and  exoeptioual  t»  .Vbm  epcaisioii  -  is  iiBasaal.  -  By 


the  favour  of  het  Moat  Otaoioos  Majesty  I  am  about 
to  be  removed  to  a  higher  Jodidal  potttioB,  but  not  one 
of  more  dignity  than  the  seat  which  I  now  occupy.  No 
judicial  position  oonld  be  more  honoorahle  than  to  sit 
on  the  same  bench  on  which  Boshs,  Lefroy,  Whiteside, 
Barton,  and  Lonis  Feerin  formerly  prosided.  It  will 
not  be  necessary  that  I  should  absolutely  retire  from 
amongst  yon,  and,  on  the  contrary,  I  hope  to  be  often 
in  the  midst  of  yon,  and  to  oontinne  to  show  as  much 
interest  as  ever  in  your  welfare  and  prosperity.  It  would 
make  me  happy,  indeed — too  happy — if  I  oonld  bring 
myself  to  bMieve  that  I  deserved  in  any  proximate 
degree  the  terms  in  whioh  you  have  dssoribed  my  judi- 
cial career ;  bnt  it  would,  indeed,  be  unpardonable  pre- 
samptiou  in  me  to  take  snoh  merit  to  myself,  and  I  feel 
that  your  ezpressioos  of  approval  are  due  to  your  kind- 
ness and  your  friendship,  rather  than  to  any  just  claim 
of  mine.  I  do  claim  for  myself  one  high  jadidal 
attribute— the  quality  of  strict  impartiality.  I  believe 
that  during  my  long  career  I  have  never  failed  in 
that  qnality;  and  I  am  gratified,  indeed,  to  find  tiiat 
yon,  who  have  known  me  so  long  and  so  well,  have 
spontaneonsly  anticipated  and  admitted  the  jastice 
of  that  claim.  It  I  have  been  able  to  assist  with 
some  degree  of  efficiency  in  the  administration  of 
justice,  that  is  largely  dae  to  the  assistance  I  re- 
ceived from  you.  I  have  ever  fouod  you  to  be  a 
body  of  advocates  of  great  learning,  efficiency,  and 
iodependence,  seeking  no  favour — not  whispering  in 
the  ear  of  jastioe,  bot  boldly  insisting  that  right  and 
justice  should  be  done.  With  saoh  aid  if  the  jodge 
fails  the  fault  is  his  alone.  You  have  given  me  credit 
for  courtesy.  I  have  endeavoured  to  show  it  to  all  alike 
who  came  before  me  in  the  administration  of  jastice, 
and  if  I  have  failed  I  take  this  occasion  to  express  my 
regret.  Ton  kindly  wish  for  my  saocess  and  welfare  in 
the  new  position  whioh  I  am  abont  to  oconpy.  I  feel, 
however,  quite  overawed  and  overwhelmed  by  the  new 
doties  which  I  have  too  rashly  undertaken,  but  should 
I  require  any  incentive  to  exertion  it  will  be  foimd  in 
the  recollection  of  the  terms  of  your  address,  and  in  my 
own  anxious  desire  that  no  failure  of  mine  should  oast 
discredit  on  the  Irish  Bar  or  the  Irish  Bench.  Father 
and  Brethren — I  have  been  too  highly  honoured  by  my 
Sovereign,  but  I  say  with  the  utmost  sincerity  that  the 
honour  conferred  on  nie  has  been  greatly  enhanced  by 
the  bright  reward  of  your  approval.  There  is  another 
view,  however,  of  the  present  ocoasioa  whioh  presses 
itself  on  me  witt  pain,  and  sorrow,  and  that  is  the 
disruption  of  old  ties  and  life-long  friendships,  and  the 
separation  from  my  much  loved  and  honoured  colleagaes 
wnleh  necessarily  ensnea.  I  sit  for  the  last  time  in  this 
chair,  and  if  my  lord  and  brother  were  not  now  present 
it  would  be  to  me  a  doty  of  affection  to  dilate'  on  thedr 
high  quidities  and  distinguished  merits.  X  am  ooerced 
by  the  circumstance  of  their  presence  -to  be  silent.  I 
may,  however,  gratefully  aokoowle^  thrie  long  oon- 
ttttoed  and  uuseiaA  kfaidaess,  ««d  I  must  add  tlMt  if  I 
h*fTB  been  enabled  to  ke^oa  the  straigfat  pativ^f  law, 
to  fa«)p  in  admiBteteriag  that  teitqMrad  jastie*  whioh  la 
dae  to  humanity,  and  to  exeroise  sound,  jodioial  dis«t*> 
Mon,  it  has  mainly  besn  by  their  instnietton,  their  help, 
•ad  «heir  gtttdaaoer  To  my  lord,  my  brotbM,  akd  to 
you;  gentlemen,  I  «0(ifesB  a  debt  of  gratitads  so  wM(|kty 
tbat  no  ho^- can  Mist  on  my  part  of  being  able?  to 
npayiti 

Ma  Wm,  Fresid«Bt  «C  tk*  IhMrpoF«to&Lftw  Seaiety, 
theurow,  asalso-dld'4heelbe«8eHoitcd«.  Hvaald— Aa 
pNSidwit  of  tb«  lacMpocmted  Law  Sootety,  I  hav«  to 
•tMe  that  the  Ootncil  of  that  8a«ie^  u&antttMHll^ 
(Motved  t^Kju  the  «coMi«a  of  your  iordsliip^  Mtfyement 
AN>aa  the  Irish  BM4b.  aeBeeMLtfu*- «peB  yctufreeeist 
rievatita  t»«  high  posMton  In  Englaiid,  that  they-woidd 
pMMfit 'to  you  the  addMea  I  iMI  MdM  Mm  liberty  of 
iMdiBg.  Ifbel'tfaatnowotdsof  miaw-oould  add  tny- 
tbikg,' <tt  give  any  additional  vafae  to  that  address  t  tnrt 
I  ofcimei  tefMivfroia  expresMftg  bn  say  owa  behaif  the 
Yiry  -gMSt  pleasure  it  gives- me  to  %e  |feie>  medium  «f 
thus 'oommuDioatiag  to  your  lordship,  tha'<MnitiiiieDtB 
«f  tike  Oeilncaiu'wUoh  Z  heirtilf  eeMOr^anA^  wbiqh  % 
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am  soie  nfleot  not  only  the  feeUnjUof  the  OonnoU,  bat 
those  of  the  entin  prafeision.     Xhe  addreu  is  as  tol- 


"  Mt  Iiob»— The  Coanofl  of  the  Inoorporated  Boeiety 
of  the  Attorneys  andSoUoitots  of  Ireland,  desire  on  the 
ooowion  of  yonr  retfa»ment  from  the  Irish  Bench,  to 
express  on  behalf  of  their  Ivranoh  of  the  legal  profession, 
their  appreoiation  of  the  ability,  learning,  and  fearless 
independence  which  have  gained  for  yon  the  admiration 
and  approval  of  all  her  Majesty's  loyal  and  law-aUding 
Bubjeots.  'While  we  heartily  oongratalate  yonr  lord- 
ship npon  the  honour  oonferted  on  yon  in  being  seleoted 
from  the  Jndioial  Benoh  of  the  United  Singdom  to  be 
a  member  of  the  highest  ooart  of  the  realm,  we  oan- 
xiot  bat  feel  that  yonr  retirement  from  the  Irish  Beoeh 
deprives  it  of  one  of  its  Inightest  omamsnts.  In  oon- 
dosion,  we  desire  to  aoknowledge  the  invariable  eoortesy 
whioh  oar  profession  ever  ezperienoed  at  yoar  lordship's 
hands,  and  offering  onr  best  wishes  for  yonr  lordship's 
Iiamrfness  in  yonr  fatare  exalted  oareer,— We  respeot- 
faUy  bid  yoar  lordship  farewell." 

Lord  TazaMUiio  replied— President  and  Connoil  of 
the  Inoorporated  Law  Society  of  Ireland— I  oonld  with 
diffioalty  find  words  adeqaate  to  express  how  grateful  I 
am  for  yonr  address,  and  how  aooeptable  it  is  to  me.  I 
know,  and  have  long  known  you,  one  and  all,  and  you 
oonstltate  a  body  of  enlightened  gentlemen  whose  good 
opinion,  ooUeotively  andlndividually,  I  estimate  in  the 
highest  degree.  In  the  answer  which  I  have  given  to 
the  address  from  the  Bar,  I  have  anticipated  the  topics 
which  I  would  otherwise  have  introduced  in  reply  to 
yours,  and  I  pray  of  yon  to  take  that  answer  as  equally 
applicable  to  yonr  address.  You  give  me  credit  for 
courtesy  to  the  solicitors  of  IrelaDd.  I  should  have  been 
forgetfiU  indeed  of  the  inestimable  services  yon  have 
rendered  to  the  administration  of  the  law,  if  I  failed  in 
showing  you  that  oonrtesy  which  should  ever  prevail 
amongst  educated  gentlemen.  You  are  sometimes 
styled  the  seooad  branch  of  the  profession  of  the 
law :  let  me  add  that  you  are  not  the  less  impor- 
tant of  the  two  branches.  The  administration  of  the 
law  largely  depends  on  yon  who  are  brought  into 
direct  intwaonrse  with  the  people ;  and  I  nave  no 
doubt  that  you  will  oontinne  to  use  your  best  exertions 
to  make  the  law  respected  as  "  the  staff  of  honesty  and 
the  shield  of  innooenoe."  And  now,  my  friends,  in 
taking  leave  of  you  all  at  a  period  of  deep  gloom,  let  me 
hope  that  I  may  still  be  permitted  with  you  to  aid  onr 
native  land  in  her  present  straits  and  difficulties.  In 
oonoluaion,  let  me  express  my  fervent  prayer  that  it 
may  please  the  Almighty  to  relieve  us  from  the  oppres- 
sion of  crime  and  its  attendant  calamities,  to  restore  to 
this  land  peace  uid  the  love  of  law  and  right,  and  with 
thes^  blewings  that  prosperity  which  oaa  on^  test  on 
security,  and  on  honesty  and  justice. 

ThelABB  Qhokt  Jvmrai— !%•  Bar  of  Ireland  and 
the  solicitors  of  Ireland  have  saitftUy  eq^ieesed  their 
IstlJQgaDpQn  the  pnasent  oeeaaion,  and.  I  ti&ik,  it  would 
J>e  vwranMoh  to  bejlamented  if  tii»  Bewih  (^.Ireland  did 
JMt  add,  tiieir  tribat»  of  admiration .  Judge  Fitzgerald 
is  the  umUx  memhar  of  the  Beaoh  of  Ireland.  He  is 
older  than  moat  of  them,  and  during  the  coarse  of  a  long 
jniioial  oarast  th«y  have  bad  opportaBity  of  appreoiat- 
ug  Vaotn  •mii^nt  jndioial  qo^itiea  by  which  he  baa 
always  been  cUstinguished.  You  have  expressed  in 
elM«eBt  laagnage  yow  i^pieaiatien  of  those  qaalities, 
ADO,  tbarefore,  it  is  hardly  SfSoessary  for  me,  on  behalf 
of  tba  Benoh  of  iMlaad,  to  add  anytbing>  It  has  alwaya 
appeand  to  as  that  no. man  ever  sat  upon  a  beaoh 
o(.  jwttea  OMra  dittingaished  by  a  lofty  inteUigtooe, 
«r  nor*  djatiagoiahed  by  that  impaitiaUty  of  which  be 
ilt  himsoU  M^soioos.  He  has  never  been  deterred 
■to  ttta  a<ln>inistiation  of  his  daliy  by  any  eonsidst»tioiiB 
OTtwmal  to  IrioiseU.  He  is  possesoed  of  a  lof^  and 
a«ene  iBleUigoaaek  Biased  upon  a  bsigbt  whioh  is 
jinasaailabla  t^  any  lower  infiaenee  which  eoold  po«> 
'iiUy  beatteaspted.  Jadga Fitzgerald  aotioipatss  that 
■in  ibB  eawar  which  is  now  open  before- him,  he -will 
^asperieneediffieolWea.    I  have  n^  doubt  that,  being 


introduoad  into  a  higher  sphere  of  action,  ha  will 
enoonnter  some  diffioiuties,  owing  to  this,  that  he  will 
be  obliged  to  deal  with  laws  with  whioh  he  is  not  so 
familiarly  acquainted  as  those  of  our  own  country. 
But  I  have  no  donbt  whatever,  sod  nobody  can  have 
any  doubt,  that  those  mental  faonlties  which  havs  been 
exhibited  here  in  Ireland  will  enable  him  to  master 
any  difflonlties  whioh  any  change  of  procedure  may 
present  before  him,  and  that  in  wluitavar  splkexs  he  may 
aet,  in  whatever  tribanal  he  may  occupy  a  seat,  he  will 
render  eminent  assistance.  I  am  speaking  the  senti^ 
ments  of  the  Bench  in  general.  But  what  shall  I  say  if 
I  attempt,  in  a  few  words,  to  express  the  loss  whioh 
this  Oonrt.will  sustain,  and  the  feeling— the  deep-feel- 
ing regret  whioh  the  Judges  of  this  Court  must  feel, 
that  wey  are  now  to  be  deprived  of  that  assistanoe 
on  which  they  have  always  leaned.  Tot  my  own  part, 
sinoe  I  have  occupied  a  seat  on  this  benoh,  my  Brother 
Fit2gerald  has  always  been  beside  me,  and  I  have  always 
leant  npon  his  learning  and  expMienoe;  aad  I  most 
say  that  it  is  with  deep  pain  and  sonww,  to  whioh  I 
cannot  venture  to  give  axpfsiee,  that  I  have  to  con- 
sider that  for  the  fatare  I  ahaU  be  deprived  of  that 
assistance.  There  is  one  thing  thai  gives  us  some  con- 
solation—we  sie  not  parting  with  Judge  Fits^erald  a* 
it  were  for  ever.  He  is  removed  iadeed  to  another 
sphere ;  bat  we  have  the  satisfaction  of  thiokiog  that 
that  is  merely  an  advanoement  by  way  of  honour,  that 
he  carries  with  him  fsoulties  animpaired  by  time,  that 
bis  long  experience,  and  the  progress  of  years  have 
simply  developed  his  intelligence,  and  added  to  the 
stores  of  learning  of  whioh  he  is  possessed.  We  cannot 
entertain  any  doobt  that  when  he  comes  to  apply  him- 
self to  whatever  subjeots  may  be  bronght  before  him, 
those  same  high  mental  faculties  will  enable  him  to 
deal  with  them  in  a  satisfactory  manner ;  and  I  hope, 
as  has  been  thrown  oat,  that  the  judge  will  not  part 
with  this  country,  though  he  must,  aa  it  were,  part 
from  this  court,  and  that  he  will  have  the  satisfaction 
of  maintaining  the  cordial  relations  whioh  have  always 
existed  between  us. 

Lord  Fitzgerald  then  bowed  to  the  bar,  the  solicitors, 
and  finally  to  his  brother  judges^  and  retired  from  tha 
benoh  amid  hearty  plaudits; 


TEXT-BOOK  ADBiENDA. 

[FroB  tke  lm»  AamsU 

Fff  m  Sfaeifie  P«rfcfmit*e«  {MBHtim),  S98;  We,' 

Where  a  person  has  been  induced  to  enter  into  a  contract 

by  mineprseeotationi,  it  is  no  answer  to  hli  claim  for 

rescission  to  sav  that  if  ha  hsd  used  due  diligence  he  would 

have  discoverea  the  nntrdth,  and  the  inference  should  not 

be  drawn  that  the  plaintiff  did  not  rely  npon  the  mlarepre- 

sentattoB.'   Defendaut  most  prove  ^tlter  that  the  i^ntiS 

knew  the  representations  were  nntnM^  or  that  he  stated  be 

did  not  rely  on  them  {Redgratt  v.  Burd,  61  Law  J.  Hep. 

Ohanc.  118)— C.  A. 

WOkm  m  At  jMUcatare  Actt(Snd  SeHtim),  i90. 
Ldy  and  Fovdket  on  iht  fwUeature  Act*  {Srd  Edition),  tSS. 
A  fund  with  a  gift  over  on  ib  being  obaiged  can  still  be 
^lade  subject  to  an  attachment  order  IfiavA  WtnUra  Zooa 
tmd  Vitcount  Catumay  v.  BabtrUoa,  61  Law  J.  Bep.  ij.  B. 
29).  

4tVieL,e.JS,t,JS. 
A  honse  divided  into  diSsMat  sets  ef  rooou^  but  lumng 
one  onter  door,  is  mit  divided  into  ^fteent  tsoMneati  so  as 
to  make  east  osad  for  bonness  pspcees  enaq>t  firom  io- 
haUbed  honse  duty  {TartAife  Phre  tmdUffe  /iMtraiWt 
Onripoajr  v.  CUlgton,  51  Law  J.  Rep.  Q.  B.  Si)-^  A. 


WUtoti  on.  Ou  Judieatmm  AeU  (Snd  Sdilion),  313. 
Lelg  and  fouilee$  tm  tin  Jndieatwtt  Act*  (/fri  SdiHiPiJD.fSS. 
.  Held  that  those  was  BO  appaalagaiMt  an  ordsrimpaai  eg 
4hedei«uiant'*castsiathba«tbn  o»a  tUrdipasty-^sraiy 
V.  CsnlNeM,  'Bl  <Law^v  Bep.  Q^B.  89)-.^  A,       .    ^    . 
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Chrehry  o»  8olicUor$,  XS6. 
A.  town  agent  ia  not  entitled  to  let  off  a  general  aoooont 
with  a  ooontry  aolioitor  against  a  claim  for  money  recovered 
in  an  action  made  by  the  client  of  the  eonntry  solicitor 
(jn  re  /oftnton,  ex  parte  Edvmrdi,  51  Law  3.  S«p.  Q.  B. 
109)— 0.  A. 

Anjifayen'  LiabSitt/  Aet,  1880  {iS  A  ii  Viet.  e.  4S),  (.  4- 
A  written  notice  mast  be  given  by  employed  to  employer 

before  action  under  the  Employers'  Liability  Act  {UoyU  r. 

JentiMi,  51  Law  J.  Kep.  Q.  B.  112). 


ItUMu  Tate  Aet(S<k6  Viet.  e.  SS),  SekeduU  A,  No.  III., 

RtieS, 
TI19  board  held  by  the  Court  of  Appeal,  reversing  the 
decision  below,  liable  to  pay  income  tax  on  profits ;  although, 
nnder  their  AoL  the  profits  would  only  go  to  reduce  past 
debt*  (Mtrmn  Doekt  and  JTarbour  Board  v.  £ueai,  61  Law 
J.Bep.Q.B.Ui)— aA. 

PublusSealth  A4t,1876  (SS  is  39  Viet,  c  6a),  «.  SOS. 
Gompensalioil  given  for  bring  obliged  to  give  support  to 
■ewnt  p*Muig  tbteqgh  bis  land,  in  wlneb  there  won  mines ; 
but  BOt  fbr-tejmy  through  perooUtion  ((7orp»ral{oa  of 
J)udltf  and  the  Trmteet  ef  Me  Marl  of  Jhtdlef,  61  Law  J. 
Bep.  Q.  a  181)-«0.  A. 

SanJcmptei/  Act,  1869  [3S  &  SS  Via.  c.  71),  t.  39. 
Damage*  arising  under  a  contract  may  be  set  off  agMnst 
a  claim  of  debt  afinng  on  the  sants  contract  made  by  the 
trustee  of  a  liquidating  debtor  {Peat  v.  Jomt  t  Co.,  61  Law 
J.  B«p.  Q.  B.  128)-C.  A. 

CALL  TO  THE  OUTER  BAB. 
James  O'Shanahan,  Esq.,  seoond  eon  of  Edmond 
O'StuiDaban,  Esq.,  of  Listowel,  In  the  oonnty  Eeny, 
has  been  called  to  the  Bar. 


BSVIBW6. 

Tht  lasMl  Law  {Irtlancl)  Aet,  1881,  vUh  the  Stattie*  in- 
corgorated  (AercwitA,  and  the  Rules  atid  Forma  imied 
iktrtmuiiri  htifig.  a  Practical  &^pMition  oftMAet.  WUk 
Jbcplanabrg  Xtta^  ma  JibOntct  of  J>iimhi  Cam*,  and 

■  CopArm  tndm,  By  T.  M.  fiswT,  hUf.  Dnfalim::M. 
H.  Qlil  ft  Son,  60  tTppar  SaokviUe-stiVet.    1682.    -    - 

"rCaa  Act  of  1881  It  sliwaay  itatiqsatedin  not  •  few  of 
itspnMsiainL  '  IteslttOses,'ae«Uiig  wiib.  arrests  of  rent, 
bsve  not  dtmS  the  vork  expaeted  fcom  them.  Its  pnr- 
ohass  «taaBea  hten  keen  eqoaUy  inoperatiTe.  Tbe  Bill 
now  before  tbe  House  of  Commons  takes  up  tbe  arMars 
qoMtion ^ad-deals  with  it  in  *  new  wity,  .When  this 
•ueadmeot.fli  the  Aet  has  been  oompleted,  tbe  pu- 
ofaMaedfcaseeflElUMmsiat  to  bftdetdt  vQia.  If  Utese  ace 
■ooendedsaiil  dfeelofM  «ftw  the  fasbitn  of  the  arrears 
idiraaaBi  U-pipviaiDn  is  sad*  foe.  the  genet*!  transfiNr  of 
ihe:iMidtiactNlHiAiniB,  Jto^esHMW  to  tbeie  .titnsnts, 
tkeMnriBaotbexiUGhM^irfttieiiatPf  I88>1.  It  will 
faMebeea  srh<rilyi'hlingwd.ln«ome.piwlts,ai»dthe^aj>gee 
mintrodnoed  into  it  jriU  have  gone  iw  to  seiwnwda  the 
noHuaingafaitlaea  Tbe  diisg  »f  «  fair  rent  will  be  of 
n»  ooBseqiienoe  jfthe  leenlt.oB  tbe  wiM>leoase  is  that 
no  nnt  wha^vei  is -to.be  paid.  The  id4ntitf  of.AU  Aot 
•o  .altered  beoames  a  nsen  Aaeetien.  of  metaphjisics." 
8»J«ritss  the  nnuAatha  SZut!nU.j  -avd  itM«hIlp.oq|: 
hndlaav  ■taadssoimuettledthait  Mr.  B>>ljrhae.yentiua»d 
to  ptbiiah,  »  volome  tts  tha  avhieot,  <A  443.jpiig»B,  io 
whloh  he  most  neoeaaarily  run  thexidc  of  saying  either 
too  mnoh  or  too  little — amvhora  eoepit  institmi  cvrreale 
Mla.earimtetmtat.-  fi«t,  tfanie  not  .his  -first  pnbjisbed 
nadiag  oo^she  aeiv  taw;  foe  we  mmeaabec  netioing 
<h»  m  etemptStroite  a  pwviove.  nnMHev  performanoe 
.a(<iris:«M  nwde- befone' the  Xi«fld  Sub^wBimiasfon  in 
U'Chmm  nnt&mstHtinifqi  iqm  •wnipMily  «toah«d  w 


the  gronnd  that  its  anther  was  only  a  law  student. 
We  trust  that  Mr.  Healy's  legal  penmanship  will  not 
prove,  at  all  events,  so  obstmotive  to  his  advanoe- 
ment  to  the  legal  profession,  as  was  Lord  Chaneellor 
Glare's  "  Notes  of  Cases,"  published  while  he  too 
was  a  law  student,  whioh  nearly  caused  his  rejection 
by  the  Benohers.  In  fact,  for  aught  we  know,  tbe 
honourable  member  for  Wexford  may  be  already  a  full- 
fledged  barrister ;  but,  it  ia  only  too  signifloant  that  his 
name  as  snob  appears  neither  in  the  Law  List  nor  on 
tbe  title-page  xA  his  book.  Yet,  if  not  a  legist,  be  is  a 
legislator,  and  one  too  who  has  bad  mnoh  to  do  with 
the  shaping  of  the  Act  of  1881.  His  experience  in  this 
way  ought  to  have  had  the  efEeot  of  enabling  him  to 
detect  the  really  salient  provisions  of  the  measure ;  bnt, 
it  is  not  to  be  supposed  that  the  more  weight  should  be 
attached  to  his  opinions,  whether  on  their  intention  or 
l>earing8.  Not  but  that  "Hansard"  itself  has  now 
almost  pushed  its  way  into  the  position  of  a  legal 
authority  <aee  13  Ir.  L.  T.  238),  while  in  America  it 
would  seem  to  be  thought  that  the  diMUSsions  in  Con- 
grsesional  Debates  may  be  resorted  to  in  oonstming 
statutes,  though  tbe  courts  are  not  at  liberty  to  rely  on 
the  views  of  individual  members  of  Congress  (see 
9  Wash.  L.  Kep.  242,  321).  So  that  Mr.  Healy's 
particular  ideas  even  about  the  famous  9th  sub- 
section of  section  8  (Act,  1881)  would  carry  no  special 
weight.  On  the  merits,  however,  what  he  has  to  say 
is  well  worth  perusal ;  and  we  commend  to  notice  his 
observations  on  the  cause  edAre  of  Adamt  v.  Danteaih, 
(16  Ir.  L.  T.  Bep.  69),  thus  concluding  :— "  The  decision 
of  the  Court  on  the  fifth  point  adverted  to  in  their 
judgments  (that  is,  the  point  as  to  whether  the  landlord 
should  not  be  allowed  some  tent  in  respect  of  improve- 
ments made  during^  the  currency  of  the  lease)  seems  to 
conflict  directly  with  the  conclusion  come  to  on  the 
second  (that  is,  as  to  rent  in  respect  of  all  improvements 
made  previous  to  the  expiration  of  the  lease).  The 
legal  question  involved  would  seem  to  be  still  undecided, 
and  it  is  not  dear  that  if  an  exactly  similar  case  came 
before  the  Court  again,  a  contrary  conclusion  might  not 
be  arrived  at.  Tfaxee  members  of  tbe  Court  dissented 
from  the  decision  come  to;  and  three  of  the  majority 
of  four  judges,  whose  judgments  prevailed,  based  their 
decision  on  a  construction  of  the  phrase  '  predecessors 
in  title,'  which  the  majority  of  the  Court  had  previously, 
in  deciding  point  number  two,  declared  to  be  incorrect ; 
while  the  fourth  judge,  whose  voice  tamed  the  scale  on 
this  question,  baaed  his  decision  on  a  view  of  the  law 
which  three  other  members  of  the  Court  had  previously 
dissented  from.  The  result  of  this  onrions  oompUcStioa 
is  rather  doubtful,  and  a  further  decision  of  the  Clourt 
would  appear  to  be  necessaiy  to  set  the  matter  at  rest" 
In  referring  to  the  decisions,  by  the  way,  it  may  be 
mentioned  that  Mr.  Healy  has  taken  advantage  of  the 
full  reports  in  the  Ibish  Law  Tiues,  and  also  of  the 
other  tm-offioial  reports  which  were  pnblisbed  up  to 
last  March;  but,  instead  of  referring  to  the  ttn<Mvis4^ 
report  of  XutUd^  v.  RutUdge  in  tbe  latter,  it  would  have 
been  of  some  importance  to  cite  the  anthentio  report 
inlSIr.  Ii.T.Biep.  107(seel5Ir.L.T.638).  He  makes 
BO  attempt  to  make  his  book  a  treatise  on  the  Act  <^ 
1870— a  very  serioos  shortcoming,  ss  we  have  liad  once 
before  to  eoeervo  (15  Ir.  L.  T.  4Si)~though  he  does 
generally  point  out  ito  beatings  on,  and  connexion  wiiit 
JbC;  Act  of  1881.  So  far  as  we  have  been  able  to 
ezfmias  the  book,  it  appears  to  be  w^  executed  oh  the 
whole ;  and  we  would  especially  point  to  his  observa* 
tions,  in  the  Introduction,  on  the  subject  of  "'Dura- 
bility,' not '  Perpetuity '  of  Tenure,"  and  to  his  resding 
on  seetion  68  of  the  Aot  of  1861  (though  as  regards 
Town  Parks  it  might  have  been  well  to  refer  to  15  It. 
Xi.  T.  621,  638,  641,  and  as  regards  Chancery  Lettiogs 
it  wvuld  have  been  better  to  have  referred  to  the  cases 
-disensaed  in  8  ib.  297).  .  Mr.  Healy  makes  a  good  deal 
of  ose  of  the  decisions  of  the  6nb-oommissions,  but  a 
BtiU  moss  extended  use  of  them  might  have  been 
made;  and  it  is  in  a  book  of  this  kind,  rather  than  in 
full  reports,  that  most  of  those  decisions  might  be  most 
suitably  abstracted.    On  the  whole,  as  we  have  said, 
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be  appears  to  have  well  peiformed  bis  task,  and  his 
book  is  certainly  oalonlated  to  prove  servioeftble  to 
praotitioners,  and  deserves  by  its  snocesa  to  enable  'Hs 
ftnthor  to  paraphrase  Pope's  exclamation  (a  precedent 
in  point  for  Jadge  O'Hagan's  well'.knowii  ntteranoe), 
•ftm  the  completion  of  his  imperishable  trandation, 

"Thmka  to  Qomer,  slnoa  I  Km  and  thrift. 
Indebted  to  no  prlnee  or  peer  aUT&" 


oBinrAST. 

MB.  CHABLES  FITZGEiULD^ 

Mb.  Ohablbs  FirzoEBALD,  whose  death  on  the  Srd 
inst.  it  deeply  pains  ns  to  have  to  record,  was  the 
sarvivins  member  of  a  well-known  firm  of  solicitors, 
who  had  for  a  long  period  enjoyed  a  very  extensive- 
practice,  especially  in  the  criminal  and  civil  bill  conrts. 
His  grandfather,  Armstrong  Fit^^rald,  was  the  solicitor 
by  whom  the  btotheis  Bbeares  were  defended  in  1798 ; 
and  his  father  (who  died  in  May,  1673),  thongh  a 
vary  pronoanoed  Conservative  in  politics,  whose  party 
Sisrvlces  were  on  one  occasion  acknowledged  by  the 
i^ft  of  a  silver  snnff-box  from  the  Eldon  Orange 
liodge,  was  entmsted  with  the  defence  of  the  Bibbon- 
men,  and  was  publicly  thanked  by  Daniel  O'Oonnell, 
at  the  termination  of  his  year  of  office  as  Lord  Mayor 
of  Dnblin,  for  the  advice  and  assistance  which  be 
had  rendered  him.  Mr.  Fitzgerald,  who  was  bom 
aboat  60  years  ago,  was  admitted  a  solicitor  in 
Trinity  Term  1861.  He  bad  been  in  delicate  health 
for  some  time  past,  bnt  his  death  was  unexpected  and 
deeply  indeed  is  it  deplored.  Of  his  many  amiable 
and  sterling  cjoalities,  of  his  genial,  conrteons,  and 
kindly  disposition  all  who  have  had  the  advantage  and 
teal  pleasure  of  knowing  him,  whether  in  his  private  or 
business  relations,  cherish  a  vivid  recollection.  To  no 
man  had  he  ever  given  ofFenoe.  In  politics  he  was  no 
partisan.  In  the  practice  of  his  profession  he  was  all 
that  worth,  honour,  integrity,  and  perfect  fairness  oonld 
oombine  to  win  for  him  the  respect  and  esteem  of  his 
clients  and  his  brethren.  To  his  lot  it  fell  to  oondact 
the  defence  of  many  of  the  accused  during  the  Fenian 
tiids,  and  In  most  eases  success  was  the  reward  of  his 
personal  attentions.  Bis  support  was  always  rendered 
for  any  measure  for  the  improvement  of  the  township 
iiA  Clotttarf,  where  be  had'  fixed  his  residence,  and  he 
was  one  of  the  first  members  'of  its  Taoht  and  Boat 
Club.  And  in  him  his  branch  of  the  profession  has 
lost  a  brother  who  hiCd  ever  its  best  interests  at  heart ; 

SB  poor  have  lost  a  true  benefactor;  and  the  many 
ends  to  whom  he  Was  endeared  have  iMt  one  ithp 
dever  had  an  enemy. 

MB.  iOSSXU  O'MEiAOHBB. 

Mb.  TosBpa  O'MaAo^^,  Solicitor,  whose  decease  was 
atanoancbd  in  onr  issue  of  27th  nit.,  was  bom  at  the  begin- 
ning of  the  present  centary.  He  belonged  to  an  old  Irish 
lamlly,  being  a  lineal  descendant  of  John  O' Meagher,  of 
Clonyne  Castle,  near  Boscrea,  who,  in  166B,  was  dispos- 
Msped  by  the  Cromwellian  Ckvemment  of  bis  ancestral 
lands— Ballybeg,  Oamlia,  CAonyne,  Grange,  (}onvonitie, 
Ao.,  in  the  Co.  Tipperary — and  transplanted  to'G<ni- 
nanght,  where  he  d)ed  in  the  jreai  1713,  $n  redooed 
eironmstanees.  In  early  life  Mr.  O'Mea^er  settled  in 
Carlow,  and  took  an  active  part  in  all  the  oooteeted 
elections  for  the  county,  espeolally  in  the  one  in  1863, 
when  he  was  mainly  inMntmaaVal'  In  seettting-  the 
nton  of 'Mr.  John  Bsil,  son  of  7ndge  Ball,  who  resigned 
the  appointment  of  PootliawOomiialsBioner — a  posftrmi 
>#orth  £1,2B0  a  year — to  beootne  a-  candidate.  Lord 
Btasbordugh  nominated  Ifflr.  O'Meagher  for  the  Ctom'- 
mission  of  the  Feaoe  for  tiie  Co.  Carlow,  bub  he  deeiiaed 
the  faobour,  as  LordCfaaneelloi'Brady'nHMre  it  »«ob- 
(HHon  that  be  BhooIA  get  his  namd'  temoved'trbm  the 
rblt  of  Solleitom,  wbleb  he  refosed  to  do,  preferring  to 
"  live-  and  die'  an  cttorMV;"  H*  letSMd  lit  1886  fa 
fnvDitt  Of  U«  BOB,  Mr.  ffoaeim  Oktindr  O'Meaghw,     " 


OOBBESFOHSSirOE. 

ZelUrt  and  eonununtealiant  intended/or  pubUcatiM,  and  addrtutd 
to  Thk  Editgb,  M,  Uppir  aacttOle-ttrut,  Dulli»,  tniu<  be  authmtiealed 
iy  tht  name  o/  U>t  wriltr,  not  ntetuarUf  for  piiUeatioH,  but  at  a 
uaranttt  qffooi/atlh. 

We  throw  open  the  colamna  o(  thte  Journal  mart  vlUlngly  for  the 
ilsoowion  of  lubjecta  of  interest  to  the  Profession ;  bnt  It  must  be 
aadeatood'  that  we  do  nee  naoemrttr  agrao  witb  all  the  opinion 
ezpi«ssed  by  our  oorrespondanta. 

Se  BtJBEE'S  ESTATE. 

TO  THB  XDITOB  OF  IRII  IBIBB  LAW  IIHIS. 

Bn,— A  popular  cry  demands  that  the  transfer  at 
land  should  be  simplified,  and  the  time  necessary  for, 
and  the  cost  of,  transfer  materially  lessened.  Becent 
legislation  seems  to  be  in  compliance  with  this  demand, 
bnt  when  one  considers  the  eneM  of  the  decision  in  St 
Burke't  Sttatt  it  would  seem  that  the  Gourte  are  running 
oonnter  to  the  policy  of  the  Legislature. 

As  I  understand  the-  cfieot  of  that  daoision,  no 
purohawr  <save  from  tha  Landed  Estates  Oomrt),  no 
matter  what  expense  he  may  incur  in  invwtig»Ung  th* 
title,  oao  be  sure  that  it  is  a  good  one,  while  the 
vendor  who  has  lost  his  title  deeds  is  wholly  precluded 
from  selling  unless  at  an  immense  saorifioa,  to  cover 
risk. 

Not  long  ago  a  great  fraud  vvas  perpetrated  in  Englaad 
by  means  of  forged  deeds,  and  ft  was  then  stated  that 
such  ooald  not  have  taken  place  in  Ireland  because  of 
its  system  of  Begistration  of  Assurances.  Bnt  what 
seonrity  is  the  Bsgiatry  Act  in  such  a  oasef  None. 
The  purchaser  searohee  for  Acts  and  finds  none ;  h* 
gete  the  title  deeds  (a*  he  thihks),  bnt  It  turns  out  t^at' 
the  real  deeds  are  lodged  as  an  eqoitable  mortgage,  and 
to  the  extent  of  that  mortgage  ne  ia  defrauded  {S» 
Burke'i  Bttate). 

It  seems,  tnerefore,  that  a  pmdent  pnrohaser  should 
require  that  the  exeoation  of.  every  deed  presented  to 
him,  and  which  appaiantiy^iompl^s  tha  title,  should 
be  verified  by  the  affidavit  of  the  attesting  witnesses. 
And  what  delay  and  expense  .wtU  this  requisition  oooa- 
Bjon  if  the  witnesses  are  scattered  all  over  the  globe  t 
The  purchaser  must  stilt  inearth^  expense  of  a  search 
in  the  Begistry  of  Deeds,  for  acta  M^ble  of  registra- 
tion, and,  after  «U  the  delay  and  Mpenaa,  ik.may 
happsB  that  tbawitnefisee  had  oommitt^  peijary,  ana 
the  purchaser's  .daeds  wereioig^rips,  while  the  holder 
of  the  geonine  deeds  had  priority  by  reason  of  mere 
deposit.  Thus,  by  rtMoa  <fl-  this  deaJsioDrJt  aeemsl'to' 
me  that  the  traasfor  >of  iand  la  altogether  ataofmi  ine» 
throngh  tb«  Landed  Est»t«s  Odnit),  and'tlnU,  vriHiat 
the  Begistry  Aot  inereaaaa  the  a^qprnse  it  givaano 
proteotioa.    -  •       ■     --■•.■•■.•      •'.  ■  . 

It  seems,  alacH  Vtutk  »  mortgagea  bf  meM  dapoaifc  of' 
the  thle  deeds  is  In  a  bettac  position' thkn  'oa«LhaviBg 
an  expensive  -and  fonfial  :d«ed  of  mortga^^i^SaMker,. 
that  the  dooteiae  *<  wbSre  e^ottita  ava  eqaal:tha.iaiw 
mittt  |«evaii''  no  kmgevexista;  foi,.il  a-pqrdhaaae  got 
titie  deeds  whioh  af^Metted-  to-be  g^uaibey  and  -«Bad'.aU 
the  pteoaation  whieb  Is  ekpeetedi  of  «ffadant';maw,  or 
if  a d^isd  w«re<tniasiag;'aiifl  htunadadaeinqaMe^aad 
received  afctaral  wtd  sattofeiit  axDiaiMUdoha  tn  oanant 
for  ito'loss,  aa>d- tiielie««4  that  no  lnonstaBao»  axiBtBd, 
be  is  as  ionooent  as  *- prior- s«eMt'«qaitBU»  iaonm- 
branoeis  and  hia  equities  Xfocmsk'W  a«ppn*ad>caqaal, 
sktid  wh'4tt  b«  ctotbed  bimsedf-wlth  the  legal  a8tidd4>y  a 
deed -oT'traasfoVr  this  4«etriBs.  gave  him  peit>Eity';-i>at, 
D^tbe^isairidiria  XiSitrt^iMtett«r1i»itaiit>trtAltdat 
^vingtkelegd  eauNaftdds'tiathiDgtotbrptBekaaet'a 
tiab,aDd  the 'inaxlm  "/'Hbr  iMapeiv  poriwiHKv"  baa 
no  ezoeptton.'  •  -  -      • 

Tfaerefoiie,  If  toy  iateqpntfttioit  of  tfaaA  d«eiaio&  ba 
eoi^raet,  no  lasfl  «an  be  trusfwmd'With  perfect  ^aotirity 
sav»  throagb'  ifaei  Ooure,  irtstla  to  maka  attaitetaUfe 
titl*  the  oMto  attd  'Maf  tn  laorataad,  -sad  -tlttoa 
mtAmXIh  Man  «(•  ww  trfcoBy  immacketaide. 
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this  is  w,  ft  gM«t  grievanoe  eziata,  whUt  oalla  for 
immediate  rednas. 

I,  aud  perhapa  many  othem  of  your  readers,  woold 
like  to  read  the  opinion  of  yma  Joiumal  on  thia  deoiaion 
and  ifa  xeanlt. 

I  remain,  Sir, 

Your  obedient  servant, 

Onx  Intbshtzs. 
Cork,  Jwie  Sn^,  1882. 

[Oar  ooireapondent  will  find  oar  opinion  of  the  deolsion 
in  JU  Bwkit  Mttate  and  its  lesnlt  stata^  ante,  va,  186, 
197,  209.— Bb.] 


APFOmTMEHTS  AlTD  PBOHOTIOHS. 

NOTA  B«a— InfomatloB  Inteoded  f6r  pabUeatloo  under  tlw  atMtre 
headlag  ibaald  mob  tu  not  Imter  than  Fttd«7  morning  In  ««oh 
weak,  u  pnbliestlon  li  otbenrlBe  delayed. 

Mr.  John  Oivan,  aolioitor,  M.P.  for  ooanty  Monaghan, 
and  an  elder  of  the  Angbnaoloy  Fiesbyterian  Oonnega. 
tioD,  has  been  ananimoasly  elected  a  trustee  of  Magee 
College,  Londoadetiy,  by  the  General  Assembly. 

Vb.  James  Vernon  has  been  eleoted  Olerk  of  Petty 
Seiaioiis  tor  Uigo. 


LAW  STUDEFTS'  JOUSVAL. 

THE   INCOBPORATBD    LAW    SOCIBrr    OF 
.     IRELAND. 

Rhal  ExAKivAnoir  won  Axroimois  to  SouonoBa^ 
Pwtuant  to  tht  Attomeyi  and  SoUdton  Ad  (Irdand),  1866. 

TBINITY   SITTINGS  EXAMINATION,  1882. 
{Awiy  OMiMr  {*  (0  &«  aeoompantMi  fiy  raoMM  eonetMiy  i(a<«l.] 

OBAMOiaT  DiTUlOK. 

Mr.  Dix,  Sxmitlner. 
1.  What  is  necessary  to  be  shown  to  gromd  an  appli- 
cation  for  liberty  to  issue  and  serve  a  Writ  of  Sommons 
Oat  of  the  Jarisdiotion  t 

3.  Wba(t  woold  yoa  advise  a  client  to  do  who  has 
money  in  Us  hands  in  relation  to  whieb  there  are 
conflietiag  claims  in  order  to  relieve  himself  from 
responsibility  oonceming  it  t 

S.  Upon  whom  is  it  necessary  to  serve  Notice  of  an 
Origioating  Petition  in  a  Minor  Matter,  and  what  state- 
ments ^ould  such  Petition  contain  f 

4.  State  gsnerally  what  you  know  of  the  raqnirementa 
of  the  Oonrt  in  relation  to  Affidavits  filed  in  the 
Chancery  Division  t 

5.  Where  there  is  a  large  arreai  of  Interest  dae  on 
toot  of  a  Mortgage,  state  what  remedies  are  open  to 
the  Mortgagee  in  respect  to  his  Beoarity  ! 

6.  How  do  yon  proceed  to  appoint  a  Becelver,  and 
what  are  the  principal  reqoirementa  of  the  Oonrt  in 
relation  to  that  Office  t 

Obuhomki  DtnsioH,  Linn  Jnsois. 
Mr.  Dillon,  Sxaminer. 

1.  When  is  the  Forohaser  of  an  Estate  to  be  deemed 
the  Owner? 

A.  Id  case  of  a  Sals  io'  Zhiblin. 

B.  In  case  of  a  Sale  in  the  Country. 

2.  At  what  stage  of  the  proceedings  can  an  Ihomn- 
brancer  be  obliged  to  part  with  the  Instrument  creating 
UsSeonrityr 

8.  In  cases  of  Sales  to  Tenants  of  their  bOldi&KS  by 
agreement  between  Landlord  and  Tenant,  what  are  the 
restrictions  to  the  Landlord's  power  of  Sale  r 

4,  What  is  the  Bole  •■  to  tas  pa^^mtet  of  the  Qa^ 


of  a  Petition  for  Sale  to  a  FetitiaDer  who  ii  an  Inoomi 
brancer? 

£.  What  is  the  distinction  between  the  rights  of  the 
petitioning  Incnmbraneer  andan  ordinary  Incombranoer 
as  to  bidding  at  a  Sale  i 

6.  IJDtil  what  time  is  a  Motion  to  transfer  oaciia^ 
of  proceedings  prematore  t 


Fbobub  and  Matbikohul  DmsiOM  Fbaoiiob. 
Mr.  .Jons,  ITmmtiwr. 

1.  Where  alterations  are  'found  in  a  Will  what 
oonrse  must  be  adopted  before  same  is  admitted  to 
proof? 

3.  Is  there  any,  and  if  so  what  difference  between  the 
present  and  former  practice  in  taking  out  Grants  of 
Probate  or  Administration  as  regards  secured  or  simple 
contract  debts  dne  by  the  deceawd,  and  state  definitely 
how  the  Duty  is  computed  t 

8.  State  accurately  the  practice  for  re-sealing  an 
En^sh  Grant  in  Ireland,  and  what  Doooments  are 
requiaite  t 

L  What  responsibility  does  a  person  incor  who  inter- 
meddles with  assets  of  a  Deceased  without  having  taken 
out  a  Grant !  and  how  in  the  case  of  an  Executor  ? 

6.  What  step  should  be  taken  after  a  Caveat  has  been 
warned  and  within  wliat  time  ? 

6.  In  what  cases  will  Security  for  Costs  be  reqairad, 
and  how  shonld  same  be  given  ? 


CoxHOH  Law  DmsioKs  PBAoxioa. 
Mr.  Baslbk,  Reaminer, 

1.  Where  a  verdict  is  given  for  either  party  in  an 
action,  but  leave  reserved  to  the  other  to  apply  to  have 
Boch  verdict  had,  changed  into  a  verdict  tor  him,  state 
shortly  what  is  the  oonrse  of  procedure,  and  is  there 
any  difference  in  this  respect  between  actions  tried  at 
Nisi  Frius  in  Dublin  or  at  the  assizes  t 

2.  State  the  preliminary  stops  necessary  to  I>e  taken 
in  an  action  to  oe  brought  against  a  party  residing  out 
of  the  jurisdiction. 

8.  When  one  party  in  an  action  demora  to  the  other'a 

E leadings,  state  shortly  how  such  demurrer  is  to  be 
rought  to  a  hearing. 

4  What  are  the  steps  necessary  to  be  taken  by  a 
defendant  to  have  an  action  remitted  from  the  Saperior 
Courts  to  the  Quarter  Sessions,  and  what  most  be 
shown  to  the  Oonrt  to  entitle  the  defendant  to  snooeed 
io  so  remitting  the  action  ! 

6.  Where  it  becomes  necessary  after  service  of  a  writ 
of  summons  to  add  another  party  to  the  action,  what 
is  the  procedure ! 

6.  At  what  stage  of  the  prooeedings  in  an  aotiott'Oan 
either  party  apply  for  discovery  of  doonmente ;  what  is 
the  prmsedure  necessary  to  enforoe  such  discovery  being 
made,  and  in  what  form  does  the  party  making  discovery 
famish  the  particulars  required  of  him  ? 


In  1783  there  were  only^SOO  members  of  the  English 
Bar  altogether,  aad  vary  few  praotising  in  Ohanoery. 

Acts  or  Pabliakent. — Up  to  the  present  time  Only 
eight  publfo  and  tveaty-fiive  leoat  Aols  have  received 
the  Boyal  Assent.  The  Session  oommenoed  on  the  Tth 
of  February. 


HMouugt  POlt  are  ttraaijij  reoommended  to  all  nenone  who  we 
much  reduced  In  power  and  condition,  whoae  stonacni  are  weak,  and 
Wfaoae  nerrei  are  shattered.  The  beneflcial  effect*  of  theie  PIUi  will 
be  peroeptible  after  a  tew  days'  trial,  though  a  more  extended  couiae 
may  ta  requiccd  to  re-eatabilsh  perfect  heaKfa.  BoUowaye  madleiiM 
aeti  on  tb*  oigam  o(  rtlgeitiem,  and  indnoei  oomplete  regBlarity  in  the 
stomach,  llnr,  pancreai,  and  kidneys.  TUs  treatment  Is  both  sals  and 
certain  in  result,  and  is  thorou^^  consistent  with  obeerratloo.  •■• 
perlenee,  snd  common  sense.  The  purification  of  the  blood,  the 
remonl  of  all  nozioas  matter  from  the  seoretlena,  and  the  excitement 
ol  mnile  aaliaa  In  ths  bsweli,  ii*  the  wwoei  el  th»  shisUt*  f«w«(i 


Digitized  by 


Google 


June  10,1882.]       AND  SOLIGITQBS'  JOUENAL. 


273 


COUXT  PAPERS. 

LAND"  JUDGiS. 

SitUnc*  for  next  Week  n  fer  m  mum  sm  »n>«iiite4. 

Before  the  Bt.  Hon.  Ttmas  Flahasab. 

HONDA  T. 

Is  Chambib, — L.  Simpaon,  Talaation. 

Is  CorBT.— E.  H.  O'Bryen,  receiTer.— P.  J.  Boylftn, 

allooate.— W.  AnketeU,  objection.— H.  Loader,  reoeiver.— 

J.  M.  Coohnuie,  poTment.— J.  MHSany,  from  6th.— J. 

Spencer,  payment.— G.  B,  Low,  receiver.- W.  Kowland. 

ditto.  •  ^ 


,  TUB8DAT. 

In  Comr.— J.  RnateH,   final  sobeduk.- 
bom  6th.— M.  Cody,  do. 


J.  Casey, 


WBDNB8DA  T. 
In  Coon.— D.  Mnrray,  rooelTep. — W.  P.  Cullen,  do.— 
K.  Woodi^  make  ordw  absolate. 

THURSDAY. 
I«  CoOBT.— C.  B.  Jennings,  reoeiver  fimm  Sth.— B. 
Moore^  from  8th.— J.  Carey,  do.— £.  P.  Peyton,  do. 


H.  VfviuatM, 

P.  HOKLAKD, 


FRIDAY. 

BAUB  IH  OOUBT. 


•     Hot 
-     1     .. 


Belore  the  Bt.  Hon,  Jaoaa  Obmbbt. 
KOIfDAY. 

lit  Chahbbb.— F.  Graham,  to  confirm   lale. A.  H- 

frwin,  to  continne  proceedinei. 

■  I»  OoOBT.— J.  Byan,  find  sdiednla.— J.  Gartlan,  from 

Sib. 


TUESDA-Y. 
SALss.n  ooubt. 
ASVIKISrBATBIX  Cabolan,  • 
B,  Bdbkb,    -  •  • 

Ih  Cotax.— D.  W.  Cmioe. 


9  lots. 


WEDNESDAY. 
Before  Exakihbb  (Mr.  M1>aimeU).    .   . 
A.  M.  Nicholson,  vonoh. — 3.  OdUoa,  disolHuge  qaeriee.->« 
IL  Gallaghar,  to  talee  aoooaab 

TBUR3DA  T. 
Iv  CbTOt.— Eer.    A.  W.    West,   final  schednle.— B. 
Burke,  ditto. 

FRIDAY, 

Before  EXAVOrBB  (BIr.  IfDonoell). 
A.  Noble,  reiitat— Devisee  Leary,  do. 

OODBT  OF  BANKRUPTOY. 

AOraiHOATHUfS  IS  BAHKIUJPTOX. 

Hu  itUti  lif  jtiVudletUloia  anjlnl  jitm,  the  SltHngi/oVoit  <*  tiatkt! 
Bonrke,  Nicholas,  of  38  Lower  BncUngfaam-street;  iti  the  city 

of  Dublin,  fanner.    Hi^  19;    Ttietdag,  jtme  18,  and 

Fridi^,  June  30.     William  Robiruoa,  solr. 
Gncey,  James,  of  Belfast,  In  the  coonty  of  Antrim,  merchant. 

Uay  17;  Tuaidcm,  June  13,  and  Fridoj/^  June  SO.    Gtorgg 

L,  Moore  at>d  U.F.  Ijtac&mM,  solia. 
Kair,  Jamee,  o(  Broome  Lodge,  Oabra,  in  the  county  of  Dablio, 

(tentlcnmn.    Hay  88;    Tuttday,  Jitnt  20,  end  FHdo), 

jub/  7.     Wm.  Robinson,  solr. 
LtUey,  James,  of  Ballymeoa,  in  the  county  of  Antrim,  trading 

as  "James  UUeyand  Co.,"  draptis.    Hay  19:  Tuetdm, 

Jm»  II,  MtA  ffifiat,  Jim  8».    WUHan  NM$(m  #  Boa, 

sob*. 


Lyona,  William  H.,  of  No.  1  (yOomelUtseet,  in  the  city  of 
Dablln,  honie  and  land  agent.  Mnr  S8;  Taadag,  Jm* 
18,  and  ^rufay,  Jt»M  80,    (7<e(vs  H^OSoia  ^Aamoe,  solr. 

Haddeo,  Joseph  W.,  of  BaUyeastic^  la  the  seonty  of  Mayo, 
shopkeeper.  June  1 ;  TkieiAu/,  June  £7,  and  FriJas, 
J«fifl4.    R.  Davortn,  loli. 

Beid,  Arthur,  of  Newtownards-rosd,  Bsllymacatrett,  In  the 
county  of  Down,  grocer.  May  80;  Tuetdag,  Jm»27i 
and  Fridaif,  July  14.  iTLttm,  Bovh,  and  it  Lean,  and 
B,  Tnompion,  solrs. 


DnBLIir  STOCK  AlfD  SHARK  LIST. 


DBSCBirrioN  or  stock 

JUNE 

aat.iMaa. 

•  1  « 

ToMJWad 
•   1    7 

jTbar,  FrL 

1  8   1   • 

•Pall     aoTernmeni. 

—  speOoaioU      .. 

-  N6w.4peStoek 

INDIA  STOCK. 
4pcOct.l88«l  T™fble..t      „ 
3ipcJaii.l981  f  Bk.of  Irsl.     .. 

Banka.     ' 
100    BukoIIraUnd       ^ 
SS   Bliemianamliingbo.     . 
SO  imdm  and  OoumtCai'd.) 

10   Undmmiirmiuittr.lied 
to          Do.           item 
H  Umufr  BmtKUmiUd} 
10    KcMmat  Bank  (UmUtd)  .. 
lO    iratimalof  UttrpKUM.) 
n   PmimialBmk 
to           Do.      Ke» 
10   Royal  Bank 
iS    T3laiulard<^B.a.A.,lted 

8t0Mn 

so    BritUh  *  Irish'  .. 
100  CItjof  DaWln  .. 
Mlneik 
4}  Btramm(UmUtii 
1    KllUIoeSltteCo.(lttM)    .. 

MUooUftaeoua. 

10  AUIaaee*Dab.Cani.'Ou 
4   Ar»otl*Oo.,limUtd       .. 

ti    tr.O.S.  BaildlngSocletjr.. 
4    iraHotunmitomt,In.,Ktit 

as    SattonalAuurmu 
9-4-Y  Patriotic  Ammnet 
Tramways. 

10    DnbUn  Uaitsd  Tnunwsrs 

10'  Edlnborgb  Street  Trams 

lo    L'plUn'tdTrsmABiMl'td 

10   Leeds  Tiams      .. 
'   ■    KMiwmire. 

10   Athwry  and  Turn         „ 

SO    Belfast  and  Conntjr  Down 

SO    B«lfutud  Nortliecn  Coi. 
no  DabUn,  W-Wow,  4  Wfotd 
toe  «(«atNoMbsni(lrslaD4>.. 
100  ObSoiitbaniaBdWestsra 
100  WdUndOC  Western 

SO    Wsterford  and  Limerick  .. 

-RalHrar^rAfareHoA. 
too   OlSoalb'n  A  West'n 4  pc 
100   Hid.dreitWe«tem,4pc 
ICO    Do..»pc 
100   Waitfa.4iUnisi-ick,4pe 

SO    Do.,S5WTed,Sp.e 

too    Dnblin  and  lUnsstovrn     .. 
DeMmtnre  BtocKs. 
•-  .BsUkst * HWnCos. 4 PC 

—  C'fergai  and  Lana  4  p  c 

—  DaUln  A  Vlefclow4pc    .. 
■  -"    Do.,  4ipe          ..           .. 

—  <H.Monh«nta'«l«>Hl)4p< 

—  Do,4ipc 

—  Do. »  PC 

—  at.8onth'n*Weifn,  4pr 

—  Kilkenny  Jooctton,  A,  Spr 

—  l(ldtenilOt.Wmt-n.4pc 

—  Do.,44pe         ..           „ 

—  Watarford*  Central  tpe 
-<■ .  Wat«vrd«  Lim*rMt4  pe ' 

—  Do.,  4Jpc 
WaoeliaiMeiu  oebest. 

Alliance  *  Cona.'  Qaa,  4  n  c 
Bailtat  Office  Deb„£8t  U  M,  4  p< 
Cltri>«b.ofj(9a«sJd,4'Pe       .. 
OBb,*jSl*«,S.P.C<(,W87)»M   .. 

100 
*^ 

104 

8t~  ' 

loT 

■  —X 

fOOf 

too 

lOI 

H~ 

81 
nS 

^_ 

lOSl 

m 

lotil 
»<9 

99U 

(04fl 

- 
A' 

n. 

10^ 

•J' 

looH 
9»H 

lOIf 

ToT 

57 
$8~ 

'1 

vMk 
St9l 

7»"" 
as 

I«»" 

-!.-;■ 

*  Shares  not  Inllr  paid  op  are  giren  In  Italiot,         t  sd 
'  Bulk  a«Mr-Of  IHN0«n*--6  ferOeot.  )tM>>  •'aimsfy,  isn. 
^            Of  Depoiit— a  per  ^at.,  8(M|  Jangsry,  JiS«. . ;, 
kame  Dan-JiuieiaUi  sod  28th,  U»2.'     .'.    .'"' 
AccooBt  Dtyi-Jtme  14th  and  nth,  ISSt 
'  BostnsneommanceiatltO'pn.^ 
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BIRTHS,  MABMAQE8.  AHD  DEATHS. 

MAHR1AOE8 

0AS80K  tad  WILBOK— June  1,  at  the  'pint  ProbjIwUn  Cbnrota, 
Cookitavn,  bj  the  (atbar  of  the  bride,  Thomu  O.  Carton,  of 
Coleralna,  Eaq.,  MUdtor.  to  Janle  Knox,  third  daughter  of  the  Ker. 
BamUton  B.  WUaon,  Cookatown. 

U'HINN  and  SWAN- June  0,  byapeoial  licence,  at  Roatrerar,  bj 
the  Ber.  Jamaa  A.  AlUun,  lat  Honaghan,  O.  C.  H'Mlnn,  Eaq., 
toUoitar,  Honagbaiv  to  Charlotte,  eldeat  daughter  of  VllUam  Swan, 
Bao-t  Monaghan, 

O'DOVTD  and  MORGAN— June  S,  at  the  Church  of  the  AnumpUon, 
Booterttown,  CoBnty  DufaUn,  by  the  Ber.  Jamea  Colohan.  C.C, 
Julia,  only  child  of  the  late  Thomaa  O'Dovd,  Eaq.,  lollcltor,  Swlnford, 
County  Mayo,  to  WUUam  John,  eldest  son  of  John  Morgan,  Eaq., 
Lower  Oanllner-Mreet,  Dublin. 

DEATHS. 
BOLTOK— June  7,  at  Upi>«r  Leeaon-atreet,  Martha,  relict  of  the  late 

Edward  J.  Bolton,  Eaq.,  ioUcltar,  of  thla  city. 
CLANCHT— June  1,  at  Chehnitord-road,  Thomaa  H.,  youngest  son 

of  the  lata  John  D.  Clanoby,  Esq.,  barrlater-at-Uw,  aged  31  year*. 
FITZOERAI/D— June  3,  at  St.  Jofan's-teRtoe,  Clootarf,  Charles 

Fitigerald,  Esq.,  solicitor. 

FUNBRAL   REQUISITES   OF    EVERT 
DBSCBIPTIOK. 

49,     WALLER,     50, 
^ DENZILLE-STREET. HJ 

PUBLIC  NOTICES; 
GERBARD     BROTHERS' 

RUBBER  STAMPS, 

FOB  MARKING  BOOKS,  LINEN.  FAFEB,  Aa 
Complete,  8a ;  or  by  Fast,  8a.  U. 

RUBBER  STAMPS 

FOB      BnSINESB      PDRP08B9, 
All  Sizes,  and  any  Dtaign  to  Order.    Bpeotanena  on  applloatlon. 

GERRARD  BROTHERS, 

8TATIOMERS    AND   BUBBEB   STAMP  MAKERS, 
87  STBPHEN'S-GREEN,  DUBLIN.  59 

W~;       C     A     B     R      O      L     jT, 

s     44,  LOWER  BACKVILLB-STREET,  DUBLIN, 

Wbbea  to  call  attention  to  his  large 
STOCK    OF    NOTEPAPERS    AND    ENVELOPES, 
Direct  In  every  Instance  from  the  Makers. 
They  are  Sold  to  the  Public  at  Wholesale  Prices. 
HIa  large  Stock  of 
LEATHER      GOODS, 
CoDprUng  Bags,  Purses,  Wallets,  Pocket  Books,  Mctalllo  Memo- 
randum Books,  Blotter*,  Writing  Cssn, 
With  every  article  coonacted  with  Stationery, 
Are  Sold  much  under  oanal  ohargea. 
Prise  Medal  Account  Book  Manufactiu'er. 
Letterpress  and  Lithographic  Printer. 

XtUmatnfnt  of  eharft.  tj 

LITERARY   and  GENERAL    SALE    ROOMS, 
No.  8  D'OUer-stieet,  the  only  Sale  Rooms  in  Ireland  wherein  tl» 
Proprietor  has  a  practical  knowledge  of  the  Book  DepartmenL 
J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Aasiataut  for  2«  yean 

to  the  Ute  Mr.  J.  V.  Jones), 
BenectfoUy  Invites  the  attention  of  SoUdtors,  Executors,  Trustees, 
Assignees,  or  others  Interested  In  the  dtaposal  of  Librarlea,  ArtialS 
Eflects,  Household  Furniture,  Ac,  to  the  unequalled  faciUtia  that  he 
posaeaes  for  realising  the  full  value  of  all  property  entrusted  to  his 
oare.  Law  LIbraiiea  receive  the  special  attention  that  produced  such 
satiifaotonr  remU*  la  the  sales  of  the  Librsrle*  of  Baron  GreeiM,  Baron 
Flaott,  Judge  RadclllTe.  Sergeant  Armstrong,  and  many  others. 

Valuations  made  tor  Probate  or  other  purposes  on  moderate  terms. 
9« 


PATENT  OFFICE,  DUBLIN. 

JK.  FAHIE  &  SON,  ConBulting  Engineers  and 
t  Patent  Agents,  3,  Nsssan^atreet,  UubUn,  and  3t3,  High  Holbom. 
London,  transact  every  description  of  bosineas  relating  to  PatnU  for 
Inventions,  RMistrailon  of  Designs,  Copyrights,  and  Trade  Harks. 
Antho<«  of  "  Hand-book  on  British  and  Foreign  Patent  Law."  A 
pjper  on  the  Law  of  Copyright  Ao.,  to  be  bad  on  appUcatlon,  price 


PUBLIC  NOTICES: 


CUMMER     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THE    HIGHLANDS. 
(Jtoiial  Remit  tu  Crinon  end  CaWsntoiii  Conob.^ 

Royal  UsU  Steamer  COLUMBA  or  lONA,  from  Gusoow  Dailt, 
at  7  a.m.,  from  GuxaoOK  at  9  a.m.,  conveying  in  coimexion  with  U( 
West  HlgUand  Steamers  pasaanges*  for  Oban,  Fort  WDUam,  Inver- 
ness. Loebawe,  Skye,  Gairloch.  Stafla,  lona,  Glenooe,  Stomoway,  te. 
Official  Onide,  3d. ;  Bluatrated,  Sd.  and  Is.  Time  Bill  with  Map  and 
Fares  free,  at  Cabsor  Bbos.,  7  Graftcn-street,  Doblin;  or  by  post- 
from  the  owner,  Datid  ItACBBATfua,  119  Hop»stre«t,  Glasgow.       79 

AN  IMPORTANT  CONVENIENCE  TO  LAW 

a.  WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET  INK   for  STEEL  PENS. 

This  Ink  Is  nnalTeoted  by  steel  paiu:  It  Is  a  most  brilliant  and  per- 
manent colour;  ILretains  its  brilliant  oolour  upon  parchment,  and 
oonseqnently,  of  great  value  to  Solicitors  and  Draugfatamen. 

Sold  In  stone  botUes.  by  iall  Stationers,  at  Is.,  9s.,  3s.,  and  ts.  eaohi 
and  in  glass  bottles  at  3d.  and  Is.  each. 581 

WANTED— Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zlno.  Tailors'  Cntungs.  Printing  Shavings.  A  qnsnlitir 
of  Newspapers  and  Brown  Ladling  Paper  always  In  stock,  sold  by  the 
pound  or  cwt.,  at  7,  Britain-lane.  Address— PATRICK  HANRATTV, 
M.  FlsiiMt's-i.A»». ■ y>8 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA 

ASSURANCE  OF  EMPLOYERS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  sgalnst  Accidents  of  all 
kinda.  The  Rt.  Hon.  Lord  Ktamalrd,  ChairmaiL  Sabsciibed  Capital 
£1,000,000.  Paid-up  Capital  and  Reserve  £310,000.  Moderate  Premioma. 
Bonus  Allowed  to  Insurers  after  five  years.  £1,700,000,  has  been  psld 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Stations,  t)ie 
Local  Agents,  or  64  ComUU,  or  8  Grsnd  Hotel  BuiMlncs,  Charing 
Cross,  London.  WnUAtt  J.  Vu>,  Seeratary, 

Agents— Messrs.  Dudgeon  A  Son.  118  Graftcn-street,  DobOn,  or  M 
Comhill,  Londoa  Ueisn,  Stewarts  A  ^Incald,  6  Leinaler* 
street,  Dublin.  67 

BOBEET  WHYTE, 

Ladies'  &  Gentlemen's^l^  Boot  t  SJioe  lannfiictnrer, 

I,    NOBTH    FREDBBICK-STBBBT 

^S^Mlmd^ilt»r*), 

uiASLiaBan  otsb  half  a  cxiitdbt. 

Boots  made  for  Weak  Ankles,  Deformed  Feet,  and  Sorghsal  purposes 

of  every  description. 

All  Work  imwitwl  on  the  Premises  OBderny  posoaial 

superintendence. 

None  but  ilrst-olass  Workmen  employed  In  either  If  sUng  or  Bepairing. 

_^ J  I  I  I        L     . • 

WATCHES JEWELLERY.— Before  you  buy  a 
watoh  or  JeweUeiy,  send  for  the  Midland  Conntlsa  Watch 
Company's  Catalogue,  beautifully  illustrated  with  over  600  omiper-plate 
engravings,  and  aent  gratii  andpott  frtt  on  appHoMtn.  Address— A. 
Pbbot,  Manager,  Vyse-street,  Birmingham.  iSl 


E 


VERY 


MAN      WHO       SMOKES 

Should  invest  34  stamps  for  the 


KIW  FBBnCTZO 


A.B.C.piPEs 


No  Wlt  TobaccoTo  Smoke  Throuc 
No  Filthy  OilTo  E.NTER  ThE  MouTh 


The  Best 

Selected  Biiars 

only. 


JENINOS   A   CO.,  InTenton^  97,  NswOAXE-gTBin. 
The  most  Perfect  Pipe  Invented  since  Smoking  began. 

Pntpeetut  nte. <t 

niLLURD    BALLS,    CHALKS, 

MJ  CUES,  and  TIPS,  and  all  other  BOlianl 
Table  requisites,  at  HKNNIO  BEOS.'  Ivory 
Wortu,  11,  High-street,  London,  W.C.  Also 
the  cheapest  house  in  the  trade  for  Ivory  Hair- 
brushes, Mirrors,  snd  all  other  Ivory  Toilet 
articles  and  Ivory  Goods  In  generaL  Old  Balla 
a4Jnstadorsgu)han«ed,andTablsBreneovss«d.  Prise  LM^  Cloth,  ami 
Cushion  Rubber  Ssmples  Peat  Free.— EsUMlshed  IW*. 26_ 

Matvd  and  PnUished  by  the  Proprietor,  JoB>  Faloobbb.  every  Satnrday,  at  68,  Upoer  SaokTlUe-itr«et,iD  the  Paitoh  <rf  St.  Thona* 


and  City  ot  2>iaiUii.-«MHntoy,/iiM  10,  ISSiL 
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RAILWAY  CABRIERS,  AND  THE  CONTAGIOUS 
DISEAHBS  (ANIMALS)  ACT,  1878.— L 

Iir  Booth  T.  The  Midland  BaUuxt^  Co^  beard  on 
appeal  before  Sir  G.  Jessel,  M.R.,  Lindley  and  Bowen^ 
IIj J.,  on  the  9th  inat.,  the  action  was  for  breach  of 
oontract  to  oairv  some  oows,  which  were  detained  on 
the  road  and  gnnered  damage  br  the  detention,  they 
were  kept  from  Saturday  to  Monday  at  Nottingham 
because  receiving  licences. could  not  be  obtained  under 
the  Orders  of  the  Privy  Conncil,  made  in  pursaance  of 
the  Contagious  Diseases  (Animals)  Act  with  regard  to 
the  foot-and>moQth  disease.  One  of  the  cows  save 
birth  to  a  calf  while  they  were  in  the  truck  and  died ; 
the  others. had  recently  calved  and  were  conriderabty 
damaged.  At  the  trial  the  railway  company  had  been 
prepared  to  show  that  the  cows  had  been  properly  cared 
for,  and  an  ammgement  was  come  to  between  the 
counsel  engaged  that  the  only  qnestion  was  whether 
the  cattle  had  been  kept  too  nng  in  the  trsck.  The 
jury  were  then  discharged  and  the  question  reserye4 
for  further  consideration.  In  November,  1681,  Mr. 
Justice  Stephen  decided  this  question  in  favour  of  the 
defendants  (unreported).  The  plaintiff  sought  to  upset 
this  decision.  Toe  Master  of  the  Rolls,  deUvering  the 
indgment  of  the  court,  said  that  "  In  this  case  a  course 
had  been  taken  at  the  trial  which  had  turned  out  badly 
for  the  plaintiff.  The  plaintiff's  contention  was  that 
the  cows  were  not  properly  cared  for.  The  defendants 
said  they  were,  as  far  as  possible,  but  that  it  had  not 
been  possible  legaHy  to  remove  them  from  the  truck. 
The  defendants  being  prepared  to  show  this,  an  arrange- 
ment was  come  to  by  wmoh  the  trial  was  stopped  and 
the  question  whether  tlie  cows  could  have  been  legally 
removed  from  the  truck  was  reserved  for  further  con> 
siilpration.  When  the  case  was  before  the  l^uned 
j  udge  he  could  onl^  try  the  point  of  law,  and  this  he 
was  obliged  to  decide  sgainst  the  phuntiff.  He  oould 
not  go  iitto  the  question  whether  the  cows  were  fed  or  . 
not.  Whatever  the  facts  might  be,  the  appellant  oould 
not  take  advantage  of  them  now;  he  should  have 
insisted  on  the  toiiu  going;  on.  If  it  was  true  that  the 
cows  were  not  fed  at  all  from  Saturday  to  Monday,  the 
defendants  were  wrong;  even  as  onwiUing  bailees  they 
were  bound  to  take  proper  care  of  them.  But  it  would 
be  impossible  to  conduct  trials  if  parties  were  not  to  be 
bound  by  their  counsel ;  and  the  result  was  that  the 
appeal  must  be  dismissed." 

Necessarily  contracted  as  is  tte  deciaon,  it  is  to  Ibe 
r^retted  that  the  two  cases  which  have  arisen  in  Jn- 
land,  in  reference  to  the  same  Act  as  affecting  the 
liability  of  carriers,  have  also  been  shgm  of  much  of 
their  possible  interest  and  practical  value,  in  con- 
sequence of  the  decisions  largely  turning  on  mere  points 
of  pleading.  So  it  is  with  Shaw  v.  G.  S.  If  W.  Ry.  Co. 
(lA  Ir.  L.  T.  IIJ,  8  L.  R.  Ir.  10).  There  the  state- 
ment of  clum  allied  that  the  phuntiff  delivered  certain 
pigs  to  the  defendants  to  be  carried  from  M.  to  L. ; 
aad  (Ist)  that  at  the  M.  station  the  defendanto  placed' 
the  pigs  m  a  pen,  and  that  the  defendants  had  so  negli- 
gently kept  the  pen,  and  had  so  negKgently  permitted 
It  to  be  covered  with  lime,  that  the  pigs  were  injured.: 

god)  that  it  was  the  duty  of  the  defendants  to  provide  - 
and  proper  pens  or  other  accommodation  at  the 
station  for  keepng  the  pig*  imtil  they  diould  be  carried 


by  the  defendants ;  and  that  the  defendants  neglected 
to  provide  fit  and  proper  pens  or  other  fit  and  proper 
accommodation  during  the  period  aforesaid,  whereby 
the  said  pi^  were  injured  :  TSrd)  that  at  the  request 
and  by  the  invitation  of  the  oefendants,  the  plaintiff, 
pending  the  delivery  to  and  the  receipt  of  the  said  pigs 
Dy  the  defendants  for  the  purpose  of  beijig  carried  by  * 
them,  placed  the  said  pigs  in  a  pen  of  the  defendants 
at  the  said  station  at  M.,  pending  such  delivery  and 
receipt,  and  that  the  defendants  so  negligently  kept 
the  said  pen  for  the  reception  and  penning  of  the  said 
pigs,  and  so  negligently  permitted  same  to  be  covered 
with  lime,  or  some  preparation  thereof^  that,, by  reason 
of  the  said  pies  coming  and  t>ang  in  contact  #ith  the 
said  pen  while  so  confined  therein,  thty  were  injured. 
The  statement  of  ddenoe  stated  an  Order  of  the  Lord 
Lieutenant  iu  Council,  made  on  the  SOth  of  September, 
1878,  under  the  provisions  of  the  Contagious  Diseases 
(Animals)  Act,  1878,  duly  published  in  the  Dublin 
Gazette,  whereby  it  was  inter  alia  ordered  that  every 
loading-pen  of  a  railway  company  should  be  disinfected 
before  the  using  thereof,  by  tne  application  to  aU  parts 
of  the  loading- pen,  with  which  animals  or  their  orop- 
pLugs  had  come  in  contact,  of  a  coating  of  lime-wash, 
as  in  said  Order  prescribed ;  and  alleged  that  it  was 
necessary  for  the  defendants,  in  the  due  and  ordinary 
course  of  traffic,  to  pen  the  plaintiff's  pigs,  and  that 
the  defendants,  in  accordance  with  the  provisions  of  the 
said  Order,  carefullv — and  a  reasonable  and  proper  time 
for  the  purpose  or  carrying  out  the  provisions  of  the 
said  Oraer  before  using  the  pen  for  the  plaintiff's 
pigs — disinfected  thepenyand  diuy  and  carefully  applied 
to  the  said  parts. thereof  the  preparation  of  cmonde  of 
lime,  and  that  the  pigs  were  injured  bv  coming  in 
contact  with  that  preparation,  and  not  otherwise ;  and 
that,  save  by  reason  of  the  applioation  of  said  lime- 
Wash,  the  pen  was  in  a  fit  and  proper  condition  for 
the  reception  of  and  penning  the  said  pigs.  Similar 
defences,  mutatit  TttutotuUt,  were  pleaded  to  the  second 
and  third  causes  of  action.  The  plaintiff  demurred. 
^'  It  mav  be  taken  that  the  Orden  in  Council  have  the 
force  of  a  statute  as  to  all  matters  therein  directed," 
said  Sir  E.  Sullivan,  M.R. ;  *'  but,  it  is  to  be  borne  in 
inind  that  these  Orders  are  in  no  respect  conversant, 
with  the  duties  or  liabilides  or  privilt^es  of  common ; 
carriers,  but  form  merely  a  code  of  rules  to  prevent 
the  spreading  of  diseases  amongst  animals.  Now,  it 
appears  to  me  that  the  proposiiion  involved  in  the 
three  defences  of  the  defendants  which  have  been 
challenged  Is  this— that  the}',  bein^  common  carriers, 
are  freed  from  all  responsibility  in  relation  to  tiie 
proper  state  of  thdr  pens  if  they  simply  do  what  the 
Oroer  in  Council  has  directed.  That  proposition  is,  in 
my  opinion,  far  too  wide,  and  cannot  ba  maintained 
in  point  of  law."  "  The  defendants  are  aiming  at  a 
drffenoe  which  may  rais^  a  very  aerious  question — viz., 
whether,  if  it  were  impossibie  to  have  a  safer  pen  for 
pigs  consistently  with  the  Order  in  Council,  the  defen- 
dants were  nbt  discharged  of  responsibility  by  mere 
compliaaee  with  the  Order;  but,  these  defences,  a4 
pleaded,  fhll  entirely  short  of  averments  raising  that 
question,  and  of  actual  compliance  with  the  Order 
before  us,  which  is  entirely  conversant  with  checking 
the  spread  of  cattle  disease,  and  leaves  untouched 
numbers  of  instances  of  n^Ieot  which  the  company 
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may  be  guilty  of  in  the  mode  and  time  of  putting  on 
the  application,  which  may  involve  positive  injury  to 
the  animals  -which  they  are  bound  to  carry.  Although 
the  company  is  bound  to  treat  the  pen  as  described  by 
the  Order  in  Couaoil,  it  is  manifest  that  want  of  due 
care  and  precaution  in  the  reception  of  the  animals  into 
it  may,  by  taUng  them  into  it  too  soon,  exist.  Where 
the  defence,  I  taink,  radically  fails  is,  that  it  shows 
no  necessary  connexion  between  compliance  with  the 
Order  and  the  pens  being  injurious  at  the  moment  of 
reception,  wbicb  may  be  the  entire  cause  of  the  injury. 
I  give  no  opinion  on  the  question,  suggested  during 
the  argument,  on  the  non-liability  of  the  company  for 
the  injury  to  the  pigs  which,  it  is  said,  would  result 
from  the  use  of  the  lime- wash  even  if  they  had  been 
received  into  the  pens  after  it  had  been  perfectly  dry, 
9fid  all  precautions  had  been  taken  in  regard  thereto. 
Assuming  that  the  company  is  not  warranted  in  re- 
moving uie  coating  of  hme-wash,  to  be  applied  under 
the  Order,  before  the  reception  of  cattle,  including,  of 
course,  pigs,  It  may  be  that  the  company  is  still  bound 
to  counteract  the  supposed  injurious  consequences  of 
pigs  lying  on  this  coadng  of  hme-wash,  by  the  use  of 
straw,  or  saw-dust,  or  some  similar  covering.  That 
point,  as  I  understand  the  defences  here,  does  not  call 
for  any  decision."  But,  so  far  as  regards  the  actual 
decimon  arrived  at,  Shaw'g  case  appears  to  be  quite  in 
accord  with  Rooth'i. 

The  recent  case  of  Lynch  v.  The  Midland  Ry.  Co.  (not 
yet  reported,  but  the  judgments  in  which  are  novr 
before  us),  to  which  we  shul  next  advert,  gave  rise  to 
i,  very  nice  question,  as  to  whether  any  obligation 
rested  on  the  carriers,  by  any  contract  express  or 
implied,  or  by  reason  of  any  duty  imposed  on  them 
and  arising  out  of  the  facts  alleged,  to  procure  the 
licence,  rendered  necessary  by  the  Act  and  Orders  in 
Council,  BO  as  to  enable  them  to  deliver  the  cattle 
carried  without  delay. 


JTJ8TI0E8'  JUSTICE. 

Lord  Derby  mooted,  at  the  opening  of  the  new  connty 
lesBions-hoQse  In  Liverpool,  which  is  to  take  the  plaoe 
of  the  old  oonrt-honae  at  Kirkdale,  a  question  which 
has  a  little  passed  out  of  public  notice,  bnt  which  may 
become  aijaln  prominent.  He  observed  that  be  did  not 
believe  that  there  was  any  desire  on  the  part  of  the 
pnblio — and  few  men  are  better  judges  of  a  fact  of  this 
kind  than  Lord  Derby — tor  "  the  abolition  of  the  unpaid 
magiatrates  of  this  country  and  the  substitution  of 
what  would  be  a  very  costly  army  of  stipendiaries." 
Lord  Derby  would  not  always  have  said  the  same. 
Justices'  justice  has  not  been  uniformly  in  repute.  The 
unpaid  have  been  the  subjeots  of  much  faoile  saroasm. 
The  anomalonsnesa  of  a  system  under  which  aatrained 
men  administer  an  nnnsnally  complicated  body  of  law 
i«  obvious,  and  the  most  has  been  made  of  this 
pecnliarity.  It  was  the  first  article  in  the  oreed  of  the 
legal  reformer  of  other  days  that  an  unpaid  magistracy 
was  an  abuse  to  which  even  oheapnesa  ought  not  to 
zecoooile  the  nation.  Bnt  the  same  language  does  not 
now  find  favour;  and  we  doubt  whether  all  of  those 
who  would  thirty  years  ago  have  voted  in  favour  of 
creating  stipendiaries  everywhere  would  be  of  the  same 
mind  to-day.  The  cost  of  taking  such  a  step  is  a 
■erioas  element  in  the  problem.  When  rates  are  being 
raised  all  over  the  country,  and  the  normal  oonnty 
expenses  grow  no  matter  bow  much  oare  is  taken  to 
eoonomise,  people  are  in  no  mood  to  set  up  an  army  of 
magistrates  at  salaries  varying  from  £500  to  £1,500. 
Few  of  the  towns  which  have  the  power  of  obtaining 
Btipendiaries  have  been  in  a  hurry  to  make  use  of  it. 
The  Justices  may  not,  perhaps,  give  complete  satisfac- 
tion to  those  who  watch  their  conduct.  Their  decisions 
are  criticised  severely,  and  their  failings  are  held  op  to 
BOom  or  obloquy.    Bat  in  tew  looalitiefl  is  there  any 


general  or  pronounced  desire  to  sweep  away  the  local 
magistraoy  and  to  replace  it  by  a  new  order  of  paid 
offioials. 

This  change  of  feeling  is  dae  to  oironmstanoes  for 
whioh  there  is  good  reason  to  be  thaokfol.  Host  men 
who  are  now  placed  on  the  commission  do  not  think 
that  they  have  disoharged  their  whole  daty  by  sitting 
occasionally  on  the  Bench  and  taking  the  law  hom  the 
clerk  and  the  sentenoes  from  the  chairman.  The 
modern  magistrate  talks  aboiit  his  obligatiou  to  the 

Enblio  and  prepares  himself  for  his  judicial  work.  He 
nys  Stone's  "  Practice."  He  looks  into  Bum's  or 
Oke's  "  Justice,"  and  "  Bassell  on  Grimes."  He  seeks 
to  obtain  elementary  notions  as  to  the  laws  of  evidence. 
He  questions  his  lawyer  abont  the  distinotion  between 
felony  and  misdemeanoar.  He  talks  abont  his  grave 
re»ponsibih~ty,  and  feels  that  be  owes  it  aa  a  doty  to  hia 
oountry  to  oonoem  himself  with  the  differences  bstween 
larceny  and  embezzlement.  He  follows  intelligently 
each  trial  and  joins  in  the  disouBBion  as  to  points  of 
law.  He  whispers  queries  or  BUggestions  into  the  ear 
of  the  chairman.  No  doubt,  too,  in  some  counties  it 
has  become  the  practioe,  with  the  very  best  effect,  to 
appoint  as  chairman  a  barrister,  resident  in  or  con- 
nected with  the  neighbourhood.  The  result  is  to  give 
an  excellent  tribunal.  The  magistrates  are  pretty  sure 
to  know  the  oircnmstances  and  character  of  every 
accused  or  witness.  They  are  able  to  apportion  sen. 
tenoes  with  nice  regard  to  the  requirements  of  each 
case.  They  form  a  special  jury  of  onnsaal  exoellenoe, 
and,  with  the  assistance  of  a  trained  lawyer,  they  are 
well  fitted  for  the  trial  of  minor  offences.  They  know 
if  a  loafer  or  a  poacher  is  bronght  before  them.  They 
can  detect  an  impostor  under  a  speoions  garb.  They 
are  also  likely  to  have  compassion  for  the  oriminal  who 
they  know  has  been  the  victim  of  adverse  cironmstanoea. 
We  do  not  pretend  that  they  rise  above  local  or  class 
prejudices;  bnt,  on  the  whole,  there  are  few  better 
tribunals  for  the  hearing  of  oases  than  one  or  two 
squires  and  large  employers  of  labour,  aasisted  by  a 
competent  lawyer.  Such  is  the  composition  of  many 
Quarter  Sessions ;  and  where  this  mixture  of  elements 
does  not  exist  there  is  generally  a  desire  to  bring  it 
abont  without  the  assistance  of  Parliament.  The 
present  Ministry  foreshadowed  a  measure  which  was 
to  alter  greatly  local  government.  It  may  be  assumed 
that  a  bill  of  the  kind  would  not  be  in  harmony  with 
the  present  temper  of  the  pnblio H  it  dealt  in  a  rough 
and  drastic  fashion  with  the  nnpaid  magistr&oy.  Most 
of  us  are  prepared  for  some  time  to  endure  Justices' 
jnstioe.  It  is  not  perteot,  or,  perhaps,  theoretically 
defensible.  It  has  the  faults  of  amateur  work.  In 
particular,  the  sentences  of  an  unpaid  Bench  are  apt  to 
be  eccentric  and  unbalanced  to  an  extent  not  to  be  seen 
in  the  action  of  men  accustomed  all  their  lives  to  the 
atmosphere  of  Conrts.  But  tor  centuries  the  Justices 
have  been  conservators  of  the  Queen's  peace  in  their 
counties,  and  there  is  no  inclination  to  depose  them  at 
onoe.  Their  office  has  much  stronger  justifloatioo  (ban 
the  fact  that  the  work  of  trying  and  sentenoing  their 
neigbbonrs  affords  light  and  interesting  ooonpation  for 
gentlemen  of  leisore,  infinence,  and  means.  We  hear 
much  of  the  magistrates  who  infiiot  hard  sentences 
upon  girls  for  picking  flowers  in  public  gardens  or  boys 
for  playing  at  chnck-farthing  on  the  highways,  and  who 
are  mild  and  considerate  to  wife-beaters.  Little  is  said 
of  the  mass  of  arduoae  work  which  is  quietly  and 
satisfactorily  transacted,  without  cost  to  the  community, 
at  Petty  and  Quarter  Sessions. 

Bnt  Lord  Derby  does  not  say  that  the  tribunal  with 
whioh  he,  a  veteran  chairman  of  Quarter  Sessions,  is  so 
familiar  is  not  to  be  touched  or  modified,  and  no  one 
who  is  unprejudioed  and  conversant  with  the  facts 
will  take  up  any  such  uncompromising  position.  The 
present  tendency  of  legislation  is  to  enlarge  the  area  of 
summary  jurisdiction,  and  this,  of  course,  reduces  the 
labours  of  the  Quarter  Sessions  in  regard  to  minor 
offences.  The  last  Summary  Jurisdiction  Act — that  of 
1879 — operates  in  that  direction,  and  is  pretty  sure  to 
be  ft  tefttore  of  fatare  Acts  dealing  with  grime.    Black. 
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atona  tells  ng  tb»t  the  Oommon  Law  abhorred  aamoiary 
prooednre;  bat  modem  times  abhor,  in  this  reapeot  at 
all  events,  the  Common  Law.  On  the  other  hand,  the 
tendency  is  to  withdraw  certain  offences  from  the 
Assizes  and  leaTe  them  to  be  disposed  of  at  Sessions. 
Judges  complain  that  they  are  compelled  to  try  petty 
cases — of  barKlary,  for  example,  which  might  properly 
have  been  dealt  with  on  the  spot.  The  oomplaint  is 
well-foonded ;  and  Lord  Bramwell  last  night  introduced 
into  the  House  of  Lords  a  Bill  enabling  Oourts  of 
Quarter  Sessions  to  try  oases  of  burglary  in  some 
instances.  We  mast,  therefore,  look  to  the  probability 
of  Jnslioes  at  Quarter  Sessions  being  called  upon  to 
discharge  more  arduous  work  than  heretofore.  Had  we 
a  well  drafted  Criminal  Code^a  Code  which,  to  quote 
the  late  Lord  Chief  Jastioe,  would  be  "  an  exposition  ot 
law  for  the  information  and  instraotion  of  all " — laymen 
might  be  left  to  perform  the  work  with  some  oonfldenoe 
that  it  would  be  done  weU.  But  suoh  a  handy  epitome 
does  not  exist,  and  seems  not  likely  to  be  soon  obtained. 
Lord  Derby  recognises  the  existence  of  defects  in  the 
present  state  of  things,  and  while  desirous  of  leaving 
the  magistracy  in  general  as  it  is,  he  would  make  a 
professional  lawyer  the  ohairmaa.  It  is  open  to  question 
whether  a  universal  change  ot  this  kind  is  really  needed. 
Sessions  might  be  named  with  respect  to  which  no  suoh 
alteration  is  expedient.  Bat  there  are  others  at  which 
Biaoh  bnsineas  is  transacted  and  to  which  more  might 
with  advantage  be  referred,  and  in  them  professional 
aid  may  be  required.  Make  this  alteration  here  and 
there,  and  it  would  be  possible  to  extend  the  jurisdiction 
of  the  Sessions  so  as  to  materially  lighten  the  labonrs 
ot  the  Judges  at  Assizes.  What  has  been  done  at  the 
Middlesex  Sessions  might  probably  be  imitated  else- 
where with  good  effect  But  few  persons  want  to  go 
further  and  to  disturb  the  basis  of  the  lay  tribunals  which 
have  hitherto  answered  their  purpose  fairly  well,  have 
always  been  above  the  suspicion  of  oorraption,  and  are 
quite  competent  to  deal  with  the  bulk  of  the  cases 
Drought  before  them.  Lord  Derby  is  resigned  to  the 
prospect  of  handing  over  the  greater  part  of  the  admin- 
istrative business  of  counties  to  some  elective  and 
representative  body.  This  reform  is  impending;  and 
he  would  welcome  suoh  a  change.  He  and  many  others, 
however,  cling  to  a  system  of  local  admiDiatration  of 
Justice,  the  worst  defects  of  which  are  superficial,  and 
which,  having  been  often  menaced,  seems  about  to 
enter  upon  a  new  lease  of  life — Timet, 


THE  PABTNERSHIPS  BILL. 

The  bill  to  oonsolidate  and  amend  the  law  of  partner. 
«hip  brought  in  by  l£r.  Monk,  has  emerged  from  the 
Umbo  ct  a  second  select  committee  of  the  House  of 
Commons ;  aod  as  it  is  now,  except  in  a  few  unimportant 
details,  a  mere  consolidation,  it  bids  fair  to  become  law. 
It  is  not  the  first  nor  the  second  session  that  this 
bill  has  appeared  upon  the  order-book  of  the  house, 
and  Mr.  Davey's  objection  to  it  on  Mondav  came  rather 
late.  It  has  been  submitted  to  thorough  discussion  aad 
criticism,  both  by  legal  and  mercaatile  men— amongst 
them  by  no  less  an  aathority  on  this  branoh  ot  the  law 
than  Ix>rd  Justice  Lindley— in  and  out  of  the  House, 
and  has  been  generally  accepted.  If  it  becomes  law 
it  will  be  tile  ust  block,  and  that  a  most  important 
one,  in  the  stmetnre  ot  our  Civil  Code.  The  bill  was 
drawn  by  llr.  Frederick  Pollock,  whose  "  Digest  ot  the 
Law  of  Partnership  "  is  a  reproduction  of  the  bill,  wi.th 
comments.  It  is,  in  the  main,  founded  on  the  Indian 
Contraot  Act-,  which  contains  extensive  provisions  as  to 
the  partienlar  branch  of  the  law  of  oontractual  relations 
known  as  partnership ;  but  that  Act  ha»been  treated  as 
"  a  modal  to  be  followed  and  improved  upon,  and  not 
merely  an  example  to  be  copied."  There  is  this  es- 
sential difference  between  them,  as  there  is  between 
Mr.  Jastioe  Stephen's  "  Digest  of  Criminal  Law  "  and 
the  Criminal  Code  Bill,  that  the  bill  omits  the  illnatra- 
tions  which  form  an  important  part  of  the  Digest  and 
of  the  Indian  Code  on  which  it  is  founded.  The 
emiMion  is  to  be  regretted,  as  the  illustrations  give 


flesh  and  blood  to  the  dry  bones  of  the  law,  and  would 
afford  an  easy  method  ot  noting  up  the  Act  to  the 
latest  results  of  judicial  deoiaion.  But  the  insertion  of 
illnstrations  would  be  an  innovation  which  might  pre- 
judice the  chances  of  the  bill.  As  it  has  now  been 
discovered  in  India  that  the  illustrations  and  the  sub- 
stantive sections  are  apt  to  conflict,  and  in  such  case  it 
has  been  decided  that  the  oonstmetion  placed  upon  the 
text  by  the  judges  is  to  overrule  the  construction  put 
upon  it  by  the  Legislature  in  the  illustrations,  th* 
omission  is  not,  perhaps,  to  be  altogether  regretted. 
Daring  its  progress  through  the  select  committee,  two 
very  important  parts  ot  the  bill,  which  proposed  to 
establish  limited  partnerships^  or  what  the  French  cidl 
loaitt  m  camnuuidUe,  and  to  compel  the  registration 
of  firm  names,  and  the  members  belonging  to  them, 
have  been  struck  out.  The  bill  is,  of  oourse,  less  oom-' 
plete,  bat,  as  they  raised  matters  of  oontioversy,  more 
"  passable"  without  them.  As  it  now  stands,  it  consista 
ot  three  parts  and  sixty-tour  sections.  The  first  part 
deals  with  the  definition  ot  partnership  and  the  liability 
and  authority  of  partners  as  regards  the  firm  as  a 
whole;  the  second  part  deals  with  the  relations  ot 
partners  to  each  other  while  the  partnership  is  a  going 
concern ;  and  the  third,  with  the  dissolution  of  the 
partnership  and  its  oonseqnenoes. 

The  first  part  opens,  in  clause  6,  with  a  definition 
ot  partnership,  which  is  taken,  as  a  memorandum 
attached  to  the  bill  states,  from  the  Indian  Contract 
Act,  modified  to  meet  the  criticism  of  the  Master  of 
the  Bolls.  It  is  "the  relation  which  subsiBts  between 
persons  who  have  agreed  to  share  the  profits  of  a 
business  carried  on  by  all  or  any  of  them  on  behalf  of 
all  of  them  ;"  and,  by  a  snb-olanse,  in  deciding  what  a 
partnership  ia,  the  Conrt  shall  have  regard  to  the  true 
contract  and  intention  of  theparties  as  appearing  from 
all  the  tacts  of  the  ease.  This  is  the  test  laid  down 
in  Mollvo,  Monk  A  Oo.  v.  Otw*  tf  Wardi,  L.  R  4,  P.  0. 
419.  Bat  the  Courts  are  to  be  given  something  more 
definite  as  a  test  than  the  test  stated.  Having  defined 
what  partnership  is,  the  bill  goes  on  in  eight  con- 
secutive clauses  to  say  what  it  is  not.  It,  in  effect, 
inoorporates  all  the  cases  which  have  turned  on  the 
qnestion  of  partnership  or  no  partnership.  Thus,  olaose 
7  excludes  the  presumption  ot  partnership  arising  from 
joint  ownership,  and  the  presumption  that  the  property 
of  partners  who  are  joint  owners  is  necessarily  that  of 
the  firm;  clause  8,  that  arising  from  sharing  gross 
profits,  and  clause  9  (founded  on  Oox  v.  Sickman,  8  H. 
L.  C.  267 ;  £e  parte  Tetmcmi,  L.  B.  6  Chaoo.  Div.  308). 
net  profits  ;  clause  10  (fouDded  on  such  cases  as  Sy»ira 
▼.  Syen,  L.  B.  1  App.  Gas.  174 ;  Pooles  v.  Drwtr,  46  Law 
J.  Rep.  Chanc  466)  negatives  the  presumption  of 
partnership  arising  from  receiving  debts  or  other  liqui* 
dated  amounts  by  instalments  out  ot  profits ;  claosea 
11-15  re-enaot  substantially  sections  1  to  6  of  the 
Partnership  Amendment  Act,  1865.  Under  our  present 
system  of  legislation  this  negativing  of  special  cases 
may  be  necessary,  but  it  is  dangerous  and  cumbrous. 
It  is  for  this  purpose  that  illustratioos  would  be  useful 
as  showing  in  a  short  form  the  result  ot  decided  cases. 
The  danger  of  incorporating  them  in  the  text  is,  that 
it  gives  the  Courts  an  opportunity  of  applying  the 
maxim  tacXtuio  wtinu  eit  ineiuiio  altaiui,  and,  notwith- 
standing the  generality  ot  the  substance  of  clause  6, 
sweeping  in  as  a  partnership  every  arrangement 
which  could  not  be  bronght  within  one  of  the  specifio' 
negations,  however  alien  from  the  intention  and  acts  of 
the  parties. 

In  dealing  with  the  liabilities  of  firms,  clause  19  sub' 
stitutes  for  the  cumbrous  verbiage  of  section  4  ot  the 
Mercantile  Law  Amendment  Act,  1856,  the  following, 
from  the  Indian  Contract  Aot  i  '*  A  continuing  guaranty 
given  either  to  a  firm  or  to  a  third  person  in  respect  A 
the  transactions  ot  a  firm  is,  in  the  absence  of  agree' 
ment  to  the  oontrary,  revoked  as  to  future  transactions 
by  any  change  in  the  oonstitntion  of  the  firm  to  which 
or  in  respect  Ot  which  the  guaranty  was  given,"  The 
words  "as  to  futoie  transaotlons"  are  somewhat 
ambiguous  where  they  stand ;  and  the  meaning  woal4 
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be  clearer  if  placed  at  the  end  of  the  sentence.  Bat 
the  new  form  is  a  distinot  improvement  on  the  old. 
Olanse  20,  on  the  anthority  of  Kendall  r.  Bm^ton,  48 
Law  J.  Bep.  C.  P.  705,  settles  the  law  diflerantl;  from 
(hat  laid  down  by  Mr.  jastice  Lindley  aa  to  the  liability 
of  partners  for  the  firm  on  oontraote  as  being  joint 
only  daring  life,  thoagh  their  estates  after  their  death 
are  also  severally  liable.  Glaase  21  is  a  neat  statement 
«f  the  doctrine  of  novatio,  and  olanse  22  of  the  doctrine 
of  **  holding  ont "  as  applicable  to  partnership.  Section 
24  lays  down  generally,  that  partners  are  aeents  for  the 
firm  in  the  nsnal  hnsinesa  of  the  firm,  bnt  snbjeot  to  the 
exception  "  unless  the  partner  no  acting  has  in  fact  no 
•iathority  to  act  for  the  firm  in  the  partionlar  matter, 
and  the  person  with  whom  be  is  dealing  knows  that  be 
has  no  anthority,  or  does  not  know  him  to'be  a  partner." 
Olanse  36  specifies — bat  with  a  wise  provision  that  the 
specification  is  not  to  prejadioe  the  general  section— the 
nsnal  power  of  a  partner  on  behalf  of  the  firm,  as 
generaUy  embodied  in  partnership  deeds.  Olanse  81 
oefloes  the  liability  of  partners  for  torts  as  joint  and 
aeveraL  A  distinction  is  thns  drawn  between  their 
UaUlity  on  contracts  and  on  torts.  Barely  in  both 
oases  the  liability  shoold  be  several  aa  well  as  Joint. 
The  anthority  of  text-books  is  to  that  effect ;  and  there 
seems  no  valid  reason  why  the  dictnm  of  the  Honse  of 
Lords,  in  Kendall  t.  HamiUoa,  on  this  point  should 
have  npset  that  anthority.  Olauses  83  and  84  specify 
partionlar  cases  in  which  the  wrongfnl  act  of  a  piurtner 
■hall  entail  liability  on  the  firm. 

The  second  part  consists  chiefly  of  doctrines  of  law 
well  settled,  or,  as  in  clause  42,  states  those  which  are 
nsnally  inscitted,  thoagh  implied  by  law,  in  partnership 
deeds.  Bat  olanse  88  extends  the  law  in  accordance 
with  the  corrent  of  modern  decisions  and  convenience, 
by  laying  It  down  that  land  which  is  partnership 
property  is  converted  oat  and  ont  into  personalty. 
"  nnless  the  contrary  appears  by  express  agreement  or 
by  the  oondact  of  the  partners."  It  wonld,  we  think,  be 
well  to  confine  the  exception  to  "  express  agreement." 
It  is  prndent,  as  far  as  possible,  to  oloee  the  door  to 
controversy  on  disputed  points  of  the  law  of  property ; 
and,  as  the  law  of  conversion  is  one  of  the  most  iotricato 
and  compUoated  of  these  points,  it  wonld  be  well  to 
dose  this  avenae  to  it,  at  least.  In  committee  a  new 
daose  (41)  has  been  introduced,  which  would  more 
prop^ly  belong  to  the  new  rules  of  prooednre.  It  pro- 
vides that,  in  fatore,  "  a  writ  of  execotion  shall  not 
issne  upon  any  partnership  property,  except  upon  a 
judgment  against  the  firm ;  and  it  gives  the  judgment 
oreditor  of  any  partner  power  to  apply  to  the  High 
Oonrt  by  sammons  for  an  order  obarfpog  that  partner's 
share  with  the  amount  due  and  with  aXX  necessary  or 
oonseqnent  directions,  extending  to  a  dissolatlon  of  the 
partnership  and  a  sale  of  the  share  ;  but  on  any  order 
for  foreclosure  or  sale  the  other  partners  are  to  have 
liberty  to  redeem.  This  is,  in  one  direction,  a  con- 
siderable extension  of  the  powers  of  obtaining  an  order 
in  chambers  or  interpleader  summons  to  take  the 
partnership  aoooants  in  favonr  of  a  oreditor  of  one  of 
the  partners,  while  it  puts  a  stop  to  the  inconvenient 
practice  of  taking  partnership  property  in  execution 
ior  a  partner's  separate  debt,  it  is  likialy  to  prove  a 
considerable  help  to  a  creditor,  while  saving  the 
expense  to  the  dehtor  of  a  long  and  oironitous  process, 
and  to  the  firm  the  annoyance  of  a  sale  of  their  partner's 
abaM. 

The  third  part  deals  with  disaolntion.  Olanse  S6 
anms  op  the  oansea  of  dissolution.  Its  last  limb  is  not 
BOfBciently  dear.  "In  the  last-mentioned  case— t.e., 
partnership  not  for  a  fixed  term,  the  partnership  shall 
be  dissolved  as  from  the  date  of  the  communication  of 
this  notice."  Fresomably  it  means  from  the  date  of 
the  notice  reaching  tbe  person  to  whom  notice  is  given ; 
bnt  it  may  mean  from  the  date  of  sending  the  notice 
off.  Which  is  the  rule,  seems  immaterial,  bat  it  shonld 
be  certain.  In  clause  69  the  dedsion  In  Atvood  v.  Mavdt, 
L.  B.  8  Cbano.  369,  has  been  followed ;  and  we  note 
that  an  addition  has  been  made  in  oommittee  of  the 
rule  laid  down  in  Xycock  v.  Bmtion,  49  Law  7.  Bep. 


Ghana  12 ;  L.  B.  13  Cbano,  Div.  884,  to  the  effect  that 
when  a  partnership  has  been  rescinded  on  the  ground 
of  fraud,  the  defrauded  party  is  entitled  to  a  lien  on  the 
assets  for  any  money  paid  by  him  for  the  parchaae  of  an 
interest  in  the  partnership.  Taken  altogether,  the  bill 
is  a  good  piece  of  scientific  legislation  ;  and,  both  for 
ite  intrinsic  merits  and  as  a  foretaste  of  more  to  follow, 
it  may  well  find  a  place  in  the  statute  book  this 
sesrion— Xaw  Joamal. 


OLD  INNB  OP  COUBT  CUSTOMS. 

The  history  of  the  Inns  of  Gonrt  in  days  gone  by, 
apart  from  its  legal  interest,  affords  as  a  good  insight 
into  the  festive  and  social  life  of  onr  fbreiatbets. 
Indeed,  tite  merry  ddngs  asaooiated  with  these  old 
institations  are  proverbial,  and  many  a  graphic  piotaie 
has  been  bequeathed  to  us  illustrative  of  tne  joviality 
which  once  formed  a  prominent  characteristic  on  aU 
seasons  of  rejddng.  Thus,  it  may  be  remembered  that 
in  the  hall  of  the  Middle  Temple  was  performed 
Shakespeare's  "Twelfth  Night,"  a  fact  reoorded  in  the 
table-book  of  John  Manniogham,  a  student  of  the 
Middle  Temple :— "  Feb.  2,  1801-2.— At  our  feast  w« 
had  a  play  called  ■  Twelfth  Night ;  or  What  You  WiU.'  "- 
As  Obarles  Knight  remarks  in  bis  "  Pictorial  Shake- 
speare," "it  is  yet  pleasant  to  know  that  there  is  one 
locality  remaining  where  a  play  of  Bhakeapeara  was 
listened  to  by  his  oontemporaries,  and  that  play 
*  Twelfth  Night.' "  We  read,  too,  how,  in  tbe  reign  of 
Charles  I.,  the  stndente  of  the  Middle  Temple  were 
aconstomed  at  All  Hallow-tide,  which  they  oonaidend 
the  beginning  of  Christmas,  to  prepare  for  tbe  festive 
season,  an  aeoonnt  of  which  we  find  in  Wbitelook's 
"  Memoirs  of  Bnlstrode  Whitolock."  Bvdyn  alludes  to 
tbe  Middle  Temple  feasts,  and  describes  that  of  1688 
as  "  very  extravagant  and  great,  as  the  like  bad  not  been 
seen  at  any  time."  EqnalTy  famous  were  the  entertain- 
ments at  the  Liner  Temple — Christmas,  Candlemas, 
Ascension  Day,  and  Halloween  having  been  observed 
with  great  splendoar.  la  1S61  the  Ohristmaa  revels 
were  kept  on  a  very  spkndid  seele.  At  bteakfasl^ 
brawn,  mustard,  and  mslmsey  were  served ;  and  at  tbe 
dinner  in  the  hall  several  imposing  ceremonies  ware 
gone  through.  Thns  it  is  related  how,  between  the 
two  courses,  first  came  the  master  of  the  game,  then 
the  ranger  of  the  forests,  who,  having  blown  three 
blasto  of  the  hunting-horn,  paced  three  times  round 
the  fire,  then  in  the  middle  oi  the  hidl.  Nine  or  ton 
coaples  of  hounds  were  then  brought  in,  with  a  fox  and 
a  cat,  which  were  set  noon  by  the  dogs,  amidst  the 
blowing  of  horns.  At  the  dose  of  the  second  coarse 
the  oldest  of  the  masters  of  tbe  revels  sang  a  song. 
Finally,  after  supper,  tbe  Lord  of  Misrule  addresssd 
himself  to  tbe  banquet  which,  amongst  other  divanities, 
generally  condnded  with  minstrelsy  and  daodng. 

Many  of  tiie  dinner  oastoms  of  the  Inns  of  Oonrt 
are  oorions.  Thus  a  banquet  at  the  Inner  Temple  is  a 
grand  affair.  At  six,  the  barristers  and  stadents  in 
thdr  gowns  follow  the  benchers  in  proeession  to  'Hie 
dais :  the  steward  strikes  the  table  three  times,  grace 
is  said  by  tbe  treasurer  or  senior  bencher  preeent,  and 
dinner  oommenoes.  The  waiters  are  called  "  panniws," 
from  the  "  panarii"  who  attended  the  Knight  Templars; 
and  in  former  years  it  was  the  oustom  to  Uow  a  hon 
in  every  oourt  to  annonnce  the  meal.  The  loving  caps 
nsed  on  important  oocadons  at*  bnge  silver  bovns, 
which  are  passed  down  the  table  flllod  with  time- 
hononted  "sack,"  which  oonsista  of  "sweetened  and 
exqoisitoly-flavonred  white  wine ; "  eaeh  student  being 
restricted  to  a  "  sip."  On  the  29th  May  a  gold  enp  oi 
this  fragrant  beverage  is  banded  to  eaoh  member,  who 
drinks  to  tbe  happy  restoration  of  Obarles  IL 

Beferring  to  the  oastoms  once  observed  at  the  Middle 
Tern  pie  banqnets,  many  of  theee  have  died  oat.  "The 
loving  cup,"  Mr.  Thombnry  remarks  in  "  Old  and  New 
London  "  (L  179),  "  once  fragrant  with  sweetened  sack, 
is  now  used  to  bold  the  almost  soperflnons  toothpicks. 
Oysters  are  no  longer  brought  in,  io  Term,  every  Friday 
before  dinner  j  nor  when  one  bencher  dines  does  he,  on 
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lekTing  til*  hall,  invite  the  Moior  bar<maa  to  oome  and 
take  wine  with  him  in  the  Parliament  Chamber  (the 
aooommodation-room  of  Oxford  oollagati)."  Dogdale 
informs  as  that  "  nntil  the  aaoond  year  of  Qaeen 
£liaabeth'B  reign,  this  society  did  use  to  drink  in  caps 
of  aspenwood;  bat  then  those  were  laid  aside,  and 
gntia  earthenware  pots  introdaoed,  which  have  ever 
ainee  been  ooDtinaed."  Amongst  the  old  castoms 
asgociated  with  the  Middle  Temple  may  be  mentioned 
the  oalves'-head  breakfast  which  was  given  by  the  chief 
oook  of  the  society  to  the  whole  fraternity,  for  which 
•very  member  paid  at  least  one  sbilling.  In  the 
eleventh  year  of  James  L,  however,  this  breakfaa|  was 
tamed  into  a  dinner,  and  appointed  to  be  held  ob  the  I 
first  and  seoood  Monday  in  every  Kaster  Term.  The 
ptioe  per  head  was  regalarly  fixed,  and  to  be  paid  by 
the  whole  looiety,  as  well  absent  as  present,  and  the 
•am  tbas  ooUeeted  was  divided  amongst  all  the 
domesties  of  the  house. 

The  merry  doings  at  Ijinooln's-ina  were,  in  days  gone 
by,  kept  ap  with  mnoh  aotbasiaam  ;  and  freqaent 
aotioes  of  tb*  "Bevels"  are  given  by  oar  old  writers. 
Charles  Knight,  too,  in  his  "  Oydopadia  of  London," 
tells  ns  that  on  saoh  occasions  dancing  and  singing  were 
inilsted  on,  and,  by  an  order  of  Feb.  6,  in  the  7th 
Jam«s  L,  it  appears  that "  the  nnder-bairisteis  were  by 
decimation  pat  ont  of  oommons  tor  example's  sake, 
beeanea  the  whole  Bar  were  offended  by  their  not 
dancing  on  the  Oandlemaa  Say  preceding,  aooordiog  to 
the  anoient  order  of  the  sooiety,  when  the  jadges  were 
pfeeentk"  Of  the  sociiU  castoms  formerly  observed,  we 
read  that  at  each  mess  it  was  a  role  that  there  shonld 
be  a  "  moot  daily ;  " — the  janior  member  of  eaoh  mess 
having  to  propoand  to  the  rest  at  his  table  some  knotty 

toeation  <»  law,  whioh  was  disonssed  by  eaoh  in  tnra 
ariog  the  dinner.  Not  nuwy  yean  ago,  too,  it  vras  ib» 
•Mtom  for  one  of  the  sarvaots^  attired  in  his  robes,  to 
go  to  the  threshold  of  the  enter  door  aboat  twelve  or 
one  o'olock,  and  call  ont  three  times,  "  Venez  manger." 
To  quote  a  farther  old  oastom,  in  the  first  year,  of 
EMiiabetb,  it  was  ordered  '■  that  no  fellow  of  the  House 
should  wear  a  beard  of  above  a  fortnight's  growth, 
under  a  penalty  of  loas  of  oommons,  and,  in  case  of 
•baliMQy,  of  final  expolaioD." 

Gny'e'iBii,  again,  formerly  bad  its  maaqaes  and 
Mvela,  when  the  presentation  of  plays  seems  to  have 
bean  eae  of  th«  ahi«f  featoMs.  A  comedy,  acted  at 
Ohristaaaa  1527.  written  by  John  Boos,  a  student  of  the 
imi,  BO  oOended  Wdsey  that  its  author  was  actually 
imprisoned.  Amongst  the  ntaay  castoms  relating  to 
the  dlning-haU,  we  are  told  that  in  1S81  an  agreement 
waa  made  legardlog  Baater,-  in  accordance  with  whioh 
tb*  members  who  oame  to  breakfast  after  service  and 
eamiMMioa  were  to  have  "  eggs  and  green  sauee  "  at 
tiia  eKpenaa  ol  the  Hooe*,  and  that  "  no  ealvea'  heads 
were  to  be  provided  by  the  eeok."  In  the  year  1600 
tlw  members  were  instrvated  not  to  eome  into  the  hall 
witk  «b^  hate,  boots,  or  epnn  ;  bat  with  their  oaps, 
doomMy  sod  orderly,  '*  aoeordiog  to  the  aoelsnt  otdMe." 
Sra/s-inn  has  also  Men  noted  for  its  exerciaes  known 
as  ••  bolting,''  whioh  is  thus  defined  in  Cowell's  Law 
BioMoaary— "  fiolWng  is  « term  of  art  -osad  in  Oray's- 
ian,  and  applied  to  the  bolting  or  argtting  of  etooteasos." 
-  liaatly,  a  van  aarioaa  dinner  oastom  has  in  years 
goae  by  been  Itspfe  op  at  OliSord's-inn.  The  society 
•onsiat*  of  two  dJetiiMl  bodiea— "  the  Frinoipal  and 
Balee,'''aiMl  the  jaoior  members,  or  "  Seotish  Mess." 
Baob  bo^  baa  its  own  table.  At  the  oonclacion  of  1^' 
dinimr  the  ehairman  of  the  Kentish  Mess,  first  bowing' 
to  tba  IVioeipal  of  the  Inn,  takes  from  ttie  faaad  of  the 
aariUor  some  amall  rolls  orleavea-  of  bread,  and,  with- 
o«t  saying,  a  word,  ho  daahaa  them  three  sevemi  times 
on  the  table;  he  then  diaoharge*'tb«m  tothe  otlier  end 
dC  tta«  -taUe^  from-  wIwbb  the  -bread  is  removed  by  a 
•ervant  in  •ttoadanoe.  Botenm  sil«na»— broken  only 
by  tfaree  imprssaive  thmnpa  upon  the  table—prevaila 
daring  thia  owemooy.— /ifartrnterf  London  ifgat, 

■  By  raiiway  aaoidmts  in  1881  there  were  631  employees 
kiilMl^awl  Jt,440  iDjtmd. 


HOMICIDE. 

.  Manslaughter  is  unlawful  homicide  without  malice 
aforethought ;  marder,  on  the  oiher  hand,  is  unlawful 
homicide  with  maUoe  aforethought  "Malice  afore- 
thought," says  Mr.  Justice  Stephen  (Digest  of  the 
Criminal  Law,  p.  859),  "  is  a  mere  popular  phraae 
unlaokily  introduced  into  an  Act  of  Parliament  and 
half  explained  away  .by  the  judges.  It  throws  no  light 
whatever  on  the  nature  of  the  crime  of  murder,  and 
never  was  used  in  its  natural  sense  of  premeditation. 
On  the  other  hand,  it  served  as  a  sort  of  standing  hint 
at  the  kind  of  definition  whioh  was  wanted,  for  it 
was  equivalent  to  saying  there  were  two  degrees  of 
homiofde — homicide  with  premeditation,  or  other  air> 
oamstances  iodioatiDg  the  same  sort  of  maligoity ;  and 
homicide  provoked  by  a  sadden  quarrel,  or  accompanied 
with  other  oiroamstanoee  indicative  of  a  less  degree  of 
malignity,"  Perhaps  the  best  iUastration  of  homicide 
without  premeditation  is  afforded  by  the  case  of  Reg.  v. 
JDmKod,  Barrett,  and  othen  ^Tma  report,  April  38, 1868), 
in  which  the  prisoaers  blew  up  by  gunpowder  a  portion 
of  the  wall  of  Olerkenwell  prison  with  the  object  of 
effecting  the  escape  of  an  imprisoned  comrade.  Tha 
gunpowder,  which  was  in  a  barrel,  was  exploded  in  the 
public  street,  and  a  nnmber  of  persons  were  killed,  and 
the  prisoners  were  convicted  of  marder.  Lord  Chief 
Justice  Cockbnm  said :  "  It  a  man  does  an  aot,  mora 
especially  if  that  be  an  illegal  aot,  although  its  im< 
mediate  purpose  might  not  be  to  take  Ufa,  yet,  if  it 
were  such  that  Ufa  waa  naoeasarily  endangered  by  it— if  a 
man  does  such  an  aot,  not  with  the  porpoeeot  taking 
life,  but  with  the  knowledge  or  belief  that  life  is  likely 
to  be  saorifioed  by  it,  that  is  marder."  In  this  oase, 
though  there  was  premeditation  so  f ar  aa  the  illegal  aot 
was  oonoemed,  the  homioide  waa  anptemeditated,  and 
probably  undesired ;  nevertheless  the  orime  amounted 
to  murder. 

Again,  it  is  tha  law  that  if  any  person  engaged  in  the 
commission  of  a  felony  aooidentaUy  kills  a  person,  the 
orime  is  that  of  murder :  (Foster,  358).  Tbos,  if  » 
medioal  man  seeks  by  the  aid  of  a  drag,  or  instrnmonts, 
to  prooate  abortion  and  the  patient  dies,  beyond  all 
doubt  he  is  guilty  of  murder,  though  it  is  very  diffioolt 
sometimes  to  get  a  jury  to  convict,  no  doubt  because 
where  death  oooarB  in  such  oases,  it  not  being  the 
immediate  purpose  of  tiie  person  caaslng  the  death,  it 
is  thought  a  harsh  law  to  make  the  aot  murder. 

"  Whea  a  constable  or  other  perwn  properly  autho- 
rised, acts  in  the  execution  of  his  daty,  the  law  oaste  a 
peculiar  protection  around  him,  and  consequently,  it  he 
h  killed  in  the  axeoution  of  his  daty,  it  is  in  general 
murder,  even  though  there  be  saoh  oircamstances  of 
hot  blood  and  want  of  premeditation  as  would  in  an 
ordinary  oase  reduce  the  crime  to  manslaoghtor.  But 
when  the  warrant  under  whioh  the  officer  is  acting  ia 
not  suffioient  to  justify  in  arreeting  or  detaining  the 
prisoner,  or  there  ia  no  warrant  at  all,  he  is  not  entitled 
to  thia  {Moaliar  piwteotion,  and  consequently  the  orime 
may  be  reduced  to  manslanghter  when  the  offence  is 
committed  on  the  sudden,  and  is  attended  by  circnm* 
stanoea  affording  reasonable  provocation." 

The  above  passage  is  an  extract  from  a  letter  written 
by  Lord  Blaokbum  in  reply  to  an  earnest  appeal  by  all 
the  counsel  for  the  defence  in  £eg.  y  Allen  and  othen  ^7 
:  L.  T,  Bep.  N.  B.  333),  inviting  him  to  reconsider  the 
refusal  of  the  court  to  grant  a  oase  for  the  consideration 
of  the  jodgas.  The  prisoners  were  tried  at  Manohester 
by  a  special  oommisgion,  consisting  of  Justices  Blagk* 
bum  and  Mellor.for  the  marder  of  Sergeant  Brett,  who 
waa  in  ohaige  of  a  prison  van  oontainlng  some  Fenians. 
The  warraats  under  whioh  the  prisoners  were  arrested 
were  imprx^rly  granted,  one  being  for  treasonable 
praotioes  oommittM  in  Ireland,  in  respect  of  which  a 
magistrate  in  this  ooantry  has  no  jurisdiction,  and 
cannot  even  remand  a  prisoner  so  charged.  It  was 
urged  that,  not  being  lawfully  in  onstody,  the  killing  of 
Sergeant  Brett  did  not  amount  to  marder,  but  waa 
manslanghter  only.  Mr.  Justice  Blackburn  said  that 
the  oonrt  entirely  agreed  with  the  opinion  of  Lord  Hale 
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(2  Fleaa  of  the  Crown)  that,  though  dafeotive  in  form, 
the  gaoler  or  officer  is  boand  to  obey  a  warrant  in  this 
general  torm,  and  conseqaantly  is  protected  by  it ;  still, 
ii  the  act  has  been  nnpremeditated,  the  point  would 
htkte  been  reserved.  As,  however,  it  was  olaarly  proved 
that  there  was  a  conspiracy  to  attack  the  polios  with 
flrearma,  and  shoot  them~  if  necessary  to  effect  the 
release  of  Kelly  and  Deasy,  it  was  idle  to  grant  a  case 
on  so  olear  a  matter,  and  to  do  so  would  be  prodnotiva 
of  most  serions  mischief,  by  discoaraging  the  police  in 
the  performance  of  their  duties,  and  by  enconn^ng  the 
lawless  in  a  disregard  of  the  anthority  of  the  law.   ° 

The  "Finchley  mnrder,"  tried  last  week  at  the  Old 
Bail«y  before  Mr.  Jastice  Hawkins,  after  a  very  long 
trial,  and  a  deliberation  of  several  honrs,  resulted  in  the 
jnry  bringing  in  the  extraordinary  verdict  of  "  goilty  of 
mnrdez  without  premeditation."  On  this  finding  the 
judge  directed  a  verdict  of  manalMlgbter  to  be  nomded. 
The  prisoner  and  hisodmtade,  the  unfortunate  deceased, 
had  together  committed  a  borglacy.  A  feeble  attempt 
waamade  to  show  that  the  deoeased  was  not  hilled  by 
the  prisoner  at  all ;  but  there  being  a  large  body  of 
•videnee  on  this  point,  the  vnbstantial  qneetion  was. 
Did  the  priaoner  intentionaUy  cause  the  death,  or  did 
they  quaml  over  the  proceeds  of  the  burglary,  or  for 
any  other  cause,  and  did  death  so  ensue  f  In  favour  of 
the  first  view  was  the  fact  that  the  spot  where  the 
body  was  found  did  not  show  any  sign  of  a  struggle,  and 
that  the  prisoner  was  onharmed.  On  the  other  hand, 
there  was  no  direct  evidence,  and  we  cannot  bat  think, 
if  the  facts  bad  been  left  with  a  simple  direction  to  the 
jniy,  they  would  have  readily  found  a  verdict  of  maa- 
alaughter,  which  was  obviously  the  eater  one  under  all 
the  circumstances. 

A  praotioe  has,  however,  sprung  up,  which  we  cannot 
but  think  an  anfortunate  one,  which  reverses  the  old 
rale  that  the  summing-up  of  a  judge  in  a  criminal  case 
should  consist  of  a  clear  exposition  of  the  law,  and  a 
logical  arrangement  of  the  fkots,  leaving  it  wholly  to  the 
jury  to  say  what  verdict  is  idone  consistent  with  the 
•videnoe.  Ws  think  it  a  mistake  for  a  judge  to  let  it 
he  clearly  apparent  that  he  considers  bat  one  verdict 
possible,  whwe  the  facts  fairly  admit  of  a  different 
view,  because  judges  have  immense  influence  with 
juries,  and  they  are  at  all  times  averse  to  finding  a 
vwdict  in  the  tasth  of  the  judge's  samming-np,  and  by 
the  law  of  Bngland  tiie  joiy  alone  are  the  judges  of  the 
facts.  Another  objection  to  this  practice  being  resorted 
to  by  Her  Majesty's  judges  is,  that  it  is  servilely 
followed  by  interior  judges  to  whom  unhappily  the  trial 
of  prisoners  has  to  be  entrusted,  who,  instead  of 
anmmina>np  the  case,  simply  sot  as  counsel  for  the 
proeecndon,  which  is  not  an  edifying  spectacle,  parti- 
oolarly  if  the  jury  take  the  case  into  their  own  bands 
and  acquit  the  prisoner,  or  oounsel  for  the  aconsed  has 
to  observe  on  the  obvious  one-ddedness  of  the  conduct 
d  the  judge  or  chairman.— Xaw  Thms, 


ETIDENCB  OF  FOBEION  LAWS. 
(From  the  lau  Ifafiuiiu.) 

A  case  has  lately  been  decided  by  the  Land^erioht, 
or  Superior  Court  of  the  Oracd  Duchy  of  Baden,  which 
presents  several  features  of  Intematunial  interest,  and 
especially  oonoema  the  sumeroos  class  of  British 
subjects  who  may,  without  prejudice  to  their  anmiu 
rieaerUadi,  be  described  as  living  abroad. 

In  1860,  Z.,  an  Englishman,  married  a  Oerman  lady 
is  Oeimany.  The  marriage  was  duly  solemnized  at 
the  British  Embassy.  The  lady  was  neither  possessed 
of  nor  inherited  any  property,  and  no  settlement  was 
made  either  before  or  after  the  marriafie^  In  1866,  X. 
pnrohased  a  freehold  at  Y.,  within  the  Grand  Dni^y  of 
Baden,  and  commenced  to  build  a  house  on  it.    The 

Surchaae  was  regi^tered  at  the  official  Begistiy  of 
'itles,  anexoelleat  German  institation,  which  registers 
the  sale  of  all  realty ;  thus  the  Mnnioipality  become  in 
praotioe  the  keepers  of  every  one's  title  to  land,  and 
thereby  imperfect  titles  are  entirely  obviated.  How- 
ever, this  system  has  its  drawbacks,  as  will  be  noticed 


preseotly.  In  1876  the  wife  of  X.  died,  leaving  several 
children  issue  of  the  marriage.  The  authorities  of  the 
Grand  Duchy  regarded  X.  aad  his  family  as  aliens,  and 
therefore  on  the  death  of  the  wife  took  no  steps  to 
assure  themselves  concerning  bis  property,  or  con- 
cerning the  tutelage  of  the  childien.  No  question  of 
domicile  was  raised ;  we  may,  llierefovs,  assume  for  all 
purposes,  that  X.  was  merely  a  sojourner,  or  temporary 
dweller,  in  the  Grand  Duchy.  X.  subsequently  married 
again. 

In  1860  X.  sought  to  raise  some  money  by  mortgage 
on  his  freehold,  but  found  that  he  could  not  do  so  oa 
account  of  the  following  entry  having  bean  made,  by 
•be  Pfandrichter,  or  Begistrar,  in  the  Bagister  A 
Titles,  viK.  :— 

"  Since  the  pnrohase  of  the  land  to  ba  mortgaged, 
the  first  wife  of  the  (wonld  be)  mortgagor  has  died, 
leaving  children  who  are  minors.  The  Begistrar  does 
not  know  what  property,  priority  and  mortgage-aghta 
the  minors  may  have^  aooording  to  the  laws  of  their  own 
country.  Therefore,  the  mortage  can  only  be  effected 
subject  to  the  righta  and  claims  of  the  niinoiB.  Tba 
Be^strai  therefore  refuses  to  be  responsible  to  tha 
mortgagse." 

Thereupon  X.  wrote  to  England,  and  having  fortified 
himself  by  obtaining  the  written  opinion  of  an  Equity 
barrister,  to  the  e£taot  that  the  minors  had  no  righta 
aooording  to  English  law,  oomplaioed  to  the  Amtsgagrioht 
or  judges  of  the  Inferior  Court.  The  Begistrar  who  had 
raised  the  question,  did  not.  profess  to  know  anything 
about  the  English  law,  but  was  uneasy  under  tha 
infiuence  of  the  unknown.  He  justified  his  views,  how- 
ever, by  asserting  that,  as  the  oasa  then  stood,  in  the 
absence  of  a  marriage  settlement,  and  until  the  contrary 
should  be  proved  either  by  English  officials  or  by  a. 
decision  of  the  Baden  Courts,  the  minors  «fe>e  entitled 
to  half  the  freehold.  X.,  on  the  other  hand,  triumph- 
antly prodnoed  the  counsel's  opinion,  pointing  out  that 
it  olsarly  supported  what  he  bad  previouslv  explained, 
and  that  the  law  was  so  obvious  that  the  qnestioa 
would  never  have  bean  rsisod  in  England.  The  Judge* 
and  the  Begistrar  all  looked  at  the  opinion.  They 
were  horrified  at  its  being  without  a  seaL  How  coula 
a  man,  who  is  not  a  Government  official,  dare  to  gi«« 
an  opinion  f  It  was  monstrous  I  They  beoame  obdu- 
rate, and  remained  horrified  at  the  idea  of  a  privata 
individual  thinking  himself  competent  to  give  an 
opinion,  which  shoud  in  any  way  bind  the  very  ■"»J'°ft 
German  offioiaL  The  complaint  was  dismissed,  aad  X. 
was  ordered  to  pay  the  costs  "  as  his  complaint  was 
groundless."  TIm  Court,  holding  that  the  children  al  a 
foreigner  have  no  rights,  by  virtue  of  the  Baden  law,  to 
the  realty  of  their  father  situate  in  the  Grand  Duchy, 
observed  that  it  was  not  authoritatively  shown  to  the 
Court  what  were  the  children's  rights  according  to  the 
law  of  their  own  oountry. 

From  this  dseision  X.  appealed  to  the  Landgericht^ 
or  Superior  Courl^  consisting  of  five  Jndgaa,  These 
judges  eventually  decided  that  according  to  the  law  of 
England  tha  minors  had  no  rights  to  the  realty.  Their 
decision  (the  later  portion  of  which  suggests  an  idea 
hitherto  unknown  to  Englidi  Jurisprudence)  was  oon- 
ceived  in  the  following  terms : — 

"  The  Landgerioht  decides  that  the  following  paca- 
graphs  are  proved  beyond  a  doubt,  vis. : — The  ohifdtan 
of  X.  have  not  inherited  any  rights  from  their  mother, 
who  brought  no  property  into  the  marriage.  The 
mother  bad  herself  no  claims  on  the  property  bought 
by  the  father  during  marriage,  and  oonssquently,  as  she 
bad  heraelf  no  olaims,  the  ^ildren  cannot  deduce  any 
claims  through  her.  The  law  does  not  give  the 
ohildten  any  mortgage  claims  on  their  father's  property, 
and  as  such  claims  are  not  known  to  EngUsh  law, 
minors  are  protected  by  trusteee,  or  by  the  Oonrtof 
Chancery." 

Tba  decision  of  the  Superior  Court  of  Baden,  in  the 
case  before  it,  was  tvbztantiMy  correct  so  far  as  the 
EDgliab  law  is  oonoerned.  Bat  what  if  it  bad  not  been 
so  ?  X.  would  in  saoh  case  have  been  unable  to  mort* 
gage  his  property,  and  with  the  adverse  note  against  it 
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in  tb«  Begistnur'8  book*,  wonid  have  been  unable  to 
■ell  it.  It  will  be  noticed  that  tbe  main  diffioalty  that 
X.  wat  andar,  all  throngh  ttiia  tadiong  transaotion,  was 
the  diffionlty  of  prodaoiog  to  tbe  Gkirman  antborities 
an  authoritatiKt  dielamlion  <4  •>■"<  ^ngiM  Vpaal,  capable 
of  ptonoanoing  on  the  qnestion  of  law.  Tbe  opinion  of 
a  mere  conveyancing  oonnsel  was  aoonted  as  bting  an- 
offidal ;  the  British  Obargtf  d'AfCaires  stated  that  he 
was  unable  to  make  an  ofBoial  declaration  of  what  was 
the  English  law  ;  and  an  English  County  Coort  Judge, 
on  tbe  request  being  made  to  him,  very  properly 
declined  to  do  to.* 

This  difficult  waa  some  yeatt  ago  leoognlied  by  oar 
Legialatam.  The  Act  34  <k  26  Vict,  &  11,  passed  im 
1861,  for  the  better  ascertainment  of  the  law  of  any 
fonign  country  or  State,  with  tbe  Oovemmentof  which 
Her  Majesty  may  be  pisiased  to  enter  into  a  Convention, 
•Btots  (section  uine)  as  follows : — 

"If  in  any  aotion  depending  in  any  Court  of  a  foreign 
eoimtry  or  State  with  whose  Gk>v«mment  Her  Msjesty 
•ball  have  entered  into  a  oonvention  as  above  set  forth, 
(•La,  for  the  purpose  of  mutually  ascertaining  the  law), 
Boeh  Court  snail  deem  it  expedient  to  ascertain  the  law 
applicable  to  the  facts  of  ^e  case  as  administered  in 
any  part  of  Her  Majesty's  dominions,  and  if  the  foreign 
Court  in  whiidi  such  aotion  may  depend  shall  remit  to 
the  Court  in  Her  Majesty's  dominions  whose  opinion  is 
desired  a  case  setting  forth  the  facts  and  tbe  qoestions 
of  law  arising  out  of  the  same^  on  which  they  desire  to 
have  the  opinion  of  a  Court  within  Her  Majesty's 
dominions,  it  shall  be  competent  to  any  of  the  parties 
to  tbe  action  to  present  a  petition  to  such  last-mentioned 
Court,  whose  opinion  is  to  be  obtained,  praying  such 
Court  to  hear  parties  or  their  counsel,  and  to  pro- 
nounce their  opinion  thereon  in  terms  of  this  Act^  or  to 
pioDonnoe  their  ooiuioB  without  hearing  parUes  or 
oonnsel ;  and  the  Court  to  which  such  petition  shall  be 
pnaented  shall  consider  the  same,  and  it  they  think  fit, 
shall  appoint  an  early  day  for  hearing  parties  or  their 
counsel  on  such  case,  and  shall  prononnoe  their  opinion 
upon  tbe  questions  of  law  as  administered  by  them 
wnioh  are  submitted  to  them  by  the  foreign  Court ;  and 
in  oKder  to  their  prononoeing  such  opinion  they  shall 
be  entitled  to.  take  such  fnrtber  proeedure  thereupon  as 
to  tlaem  shall  seem  proper,  and  upon  such  opinion  being 
proaoanoed  a  cc^y  thereof,  certified  by  an  officer  of  such 
t!oart,  shall  be  ^ven  to  each  of  tbe  parties  to  the  action 
by  whom  the  same  shall  be  required." 

It  ia  much  to  be  regretted  that  no  Convention  has  up 
to  the  present  date  been  entered  into  by  this  oonnti^ 
with  any  fcteigD  Oovemment ;  and  this  useful  Act  of 
FarliaineBt  ther«foie  remains,  like  so  many  other 
statutes,  a  dead  letter.  It  is  almost  incredible  that  at 
the  present  day,  with  the  boundless  facilities  for  foreign 
tEaval  at  oemmand,  and  tbe  vast  network  of  commercial 
transaotions  of  our  mercantile  commnnity  rendering 
more  and  more  frequent  the  occasions  when  our  Courts 
td.  Justice  are  called  upon  to  seek  for  an  accurate 
knoiriedge  of  foreign  laws,  this  most  valuable  and 
indeed  neeessaiy  Act  should  ba  permitted  to  remain 
inraerative. 

Why  is  this  state  of  things  snffMsd  at  all,  and  how 
much  longer  is  it  to  be  allowed  to  last  1 

In  tite  absence  of  any  International  convention  or 
agreement,  it  becomes  necessary  to  consider  wbat 
evidence  of  the  law  of  a  foreign  State  is  sufficient  in 
order  that  it  should  be  leoeiiid.  In  this  countTv,  the 
rule  appears  to  have  been  more  lax  in  the  Oonrts 
floverBea  by  tbe  civil  law  than  in  tbe  common  law 
Ooorts,  and  even  the  latter  did  not  always  concur.  A 
copy  of  the  foreign  law  if  proved  to  be  saob,  is  sufficient 
to  prova  the  existence  of  tbe  bare  law,  although  a 
professional  witness  may  be  required  to  interpret  it. 
'  Of  late  yean  the  oral  evidence  of  an  expert  {%,€.,  a 
witness  who  in  the  opinion  of  the  Ooart  is  competent  to 
prove  a  tnwign  law,  from  having  bad  peculiar  means  of 


*X  produced  •  copy  of  Elactutone  to  the  Landgericht,  and  the 
author  of  the  present  article  htving  been  eonmlted,  offered  nma  nig- 
BMtfaM,  which  is  (he  end  preYatleo. 


becoming  aoqnaiuted  with  it)  has  been  held  admissible, 
without  tbe  prodnotiou  of  a  copy  of  tbe  foreign  law. 

In  1803,  Lord  Stowell  accepted  as  evidence  extracts 
from  tbe  Council  of  Trent,  referred  to  by  advocates 
practising  at  the  Hague,  and  copied  into  their  opinions, 
on  tbe  gronnd  that  tbe  extracts  were  authenticated, 
and  that  there  was  every  reaeon  to  believe  that  snob 
ordinances  itere,  at  the  time  in  question,  valid  and  in 
force.    MiddUlon  v.  Janvirm,  3  Hagg.  Consist.  R.,  487. 

Id  1808,  in  an  action  in  the  King's  Bench,  an  opinioa 
was  read  showing  the  proper  interpretation  of  a 
particular  Russian  law ;  this  opinion  was  signed  by  tbe 
three  presiding  judges  <^  tbe  Custom  House  Court  of 
St.  Petersbnrgh,  and  was  sealed  with  the  seal  of  that 
Court.  But  tbe  Court  did  not  find  it  necessary  to 
decide  the  case  on  the  qnestion  governed  bf  the  opinion, 
and  declined  to  say  whether  it  was  admissible  or  not. 
Bohilingh  v.  Inglii,  3  Bast,  881. 

In  1806,  in  the  proceedings  before  the  Court  of 
King's  Bench  at  Westminster,  against  Thomss  Ficton, 
Qovemor  and  Commander-in-Chief  of  Trinidad,  on  an 
indictment  for  causing  torture  to  be  inflioted  on  a  free 
Mulatto  woman,  liord  EUenborongh  is  reported  to  have 
said, "  to  prove  the  written  law  <d  any  nation,  a  copy  of 
that  law  should  be  produced.  If  I  were  sitting  at 
Guildhall,  and  proof  of  foreign  commeraial  regnlatuMis 
were  necessary,  I  should  require  an  authenticated  copy 
of  those  regulations.  .  .  .  The  text-writers  furnish 
us  with  their  statement  of  the  law,  and  that  would 
certainly  be  good  evidence  upon  the  same  principle 
which  renders  histories  admissible.  There  is  a  case  in 
which  the  history  of  the  Turkish  Empire  by  OaDtemir. 
was  received  by  the  House  of  Lords,  and  received  after 
some  disonssioD ;  I  shall  therefore  receive  any  book 
that  purports  to  be  a  history  of  the  common  law  d 
Spain."    Be  Pieton,  30  How.  State  Trials,  491. 

In  1812,  it  being  stated  to  tbe  same  learned  judge 
that  at  Surinam  all  agreements  must  be  stamped  to  be 
of  any  validity,  and  that  there  was  a  written  law  of  the 
colony  to  that  effect,  he  ibonght  it  qnite  possible  tbat 
the  colonial  law  might  not  be  without  some  exceptions, 
like  our  own  Stamp  Actt  and  reqnired-an  autheiUieiUed 
copy  of  the  law  to  be  produced.  Olegg  v.  Levj/,  8  Camp. 
166. 

In  1816,  Chief  Jostioe  Oibbs,  sitting  at  tbe  GnildhaU, 
held  that  foreign  laws,  not  written,  are  to  be  proved  by 
the  parol  examination  of  witnesses  of  competent  skill, 
but  tbat  where  they  are  in  writing,  a  copy,  properly 
autheutioated,  must  be  produced.  Millar  v.  Sdnrtek,  4 
Camp.,  1&6, 

In  1884,  Chief  Justioe  Tindal  directed  the  oironm- 
stances  of  an  action  in  the  Common  Fleas  to  be  set 
forth  in  a  special  case,  and  to  eontain  any  opinions  of 
French  advocates  which  had  been  taken  on  either  side 
up  to  that  period.  {Tria^  v.  Viguier,  1  Bing.  N.  C, 
168). 

In  the  Sussex  Feerage  Case  (1844),  it  was  objected 
that  the  late  Cardinal  Wiseman,  then  Dr.  Wiseman, 
holding  the  office  of  coadjutor  to  a  Vicar  Apostolic  in 
this  county,  was  not  admissible  as  a  witness  to  prove 
the  Canon  Law  with  respect  to  marriage  administered 
by  Ecclesiastical  Courts  in  Borne ;  for  it  was  necessary 
that  be  should  have  some  peculiar  means  of  knowledge, 
as  for  instaace  from  his  office.  But  the  Committee  of 
the  House  of  Lords  determined  tbat  be  did  come 
within  the  description  of  a  person  peritui  nirtute  ^fffieid, 
for  be  was  engaged  in  the  performance  of  responsible 
public  duties,  and  in  order  to  diaobarge  them  properly, 
was  bound  to  make  himself  acquainted  with  the  subject 
of  the  law  of  marriage.    11  CI.  &  Fin.,  188. 

In  1846,  the  Court  of  Queen's  Bench  permitted  a 
French  Advocate,  practising  at  Strasbnrg,  to  give 
evidence  that  the  feudal  law  had  been  put  an  end  to  in- 
Alsace  de  facto  by  the  French  Bevolntion  in  1789,  and 
de  jwrt  by  the  Treaty  of  Lan4ville  in  1801 ;  and  upon 
tbe  said  Advocate  being  asked  whether  there  was  not  a 
decree  to  that  effect,  oe  added  that  there  was  snch  a 
decree  of  the  Matiouai  Assembly  of  tbe  4th  of  August, 
1789,  and  that  he  fasd  learned  tbia  in  the  course  of  his 
legal  studies,  it  being  part  of  the  history  of  the  law 
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which  be  learned  while  etnclyiDg  for  the  Bar.  It  was 
objected  that  thia  eTidenoe  was  inadmiuible,  on  the 
gronnd  that  it  waa  net  offered  aa  seoondary  evidenoe 
admissible  on  aooonnt  of  any  difBonlty  ib  proearing 
primary  eWdenoe,  bat  as  the  primary  evldeDoe  itself, 
and  that  it  waa  as  if  the  original  deoree  were  shown  to 
be  in  Oonrt,  and  yet  oral  evidence  were  offered.  The 
evidence  was,  however,  held  admissible  by  Lord  Chief 
Jaatioe  Denman  and  Jnstioea  Williams  and  ColeridDe, 
on  the  groond  that  the  oplnioDs  of  persoos  of  soienoe 
mast  be  reoeived  as  to  the  facts  of  their  soieaoe,  and 
that  thia  rale  applies  to  the  evidence  of  legal  men,  and 
is  not  eauflnied  to  the  nnwritten  law,  bat  extends  also 
to  the  written  laws  which  snoh  men  are  bonnd  to  know. 
Properly  speaking,  the  nature  of  saoh  evidence  is  not  to 
aet  forth  the  contents  of  the  written  law,  bnt  its  effects 
and  the  state  of  law  resniting  from  it.  The  mere 
oontenta,  indeed,  might  often  mislead  persons  not 
familiar  with  the  partionlar  system  of  law;  bnt  the 
witness  in  anoh  cases  is  called  npon  to  state  what  law 
resnlts  from  the  instromeDt  referred  to.  This  rale  does 
not  apply  to  the  case  of  a  Treaty,  for  no  class  of  persons 
are  so  peonliariy  oocversant  with  the  sabject  matter  as 
to  invMt  it  with  the  character  of  a  science.  Bca-on  de 
Bodfi  case,  8  Q.  B.,  206. 

In  1849  the  Court  of  Common  Fleas  admitted  a 
native  of  Belgium  to  give  evidence  of  the  law  of 
Belgium  with  respect  to  bills  and  notes.  He  had 
formerly  carried  on  the  bosiness  of  a  merchant  and 
commission  agent  in  stocks  and  bills  of  exchange  at 
Brussels,  bnt  was  then  a  hotel  keeper  in  London.  He 
stated  that  be  was  well  aoquainted  with  the  Belgian 
law  on  the  above  anbject.  The  Superior  Court,  con- 
sisting of  Jastioea  Maale,  Oresswell,  Williams,  and 
Talfonrd  oonflrmed  the  admissibility  of  this  evidence, 
on  the  gronnd  that  be  was  a  person  having  special 
and  peculiar  means  of  knowledge  of  the  law  of  Belgium 
with  regard  to  bills  and  notes,  one  whose  business  it 
was  to  attend  to  and  make  himself  acqaainted  with 
the  snbject,  and  that  inasmuch  as  be  bad  been  carrying 
on  a  bosiness  which  made  it  his  interest  to  take 
cognisance  of  the  foreign  law,  he  fell  within  the 
description  of  an  aeperl.  Applying  common  sense  to 
the  matter,  why  should  not  persons  who  may  be 
reasonably  supposed  to  be  aoqnainted  with  a  sabject, 
though  they  have  not  filled  any  official  appointment 
anch  as  judge  or  advocate,  be  deemed  competent  to 
speak  upon  it  ?  Peraons  who  have  praetised  as 
physicians  are  frequently  examined,  and  no  inquiry  is 
ever  made  as  to  whether  or  not  they  have  a  regular 
diploma.  All  persons  who  practice  a  business  or  pro- 
fession which  requires  them  to  poesess  a  certain 
knowledge  of  the  matter  in  hand  are  experts  so  far  as 
ezpertnesa  ia  required.  Foreign  law  is  a  matter  of  fact ; 
say  penm  wAo  eew  laU^  tkt  Cortrt  that  he  has  had  the 
means  of  knowing  it  is  hu  admissible  witness  to  prove 
it.  Vander  Dondct  v.  2%(2i««wm  8  a  B.,  826.  Bnt  in 
1860,  in  the  case  of  Bmlow  ▼.  SequtviUe  (5  £xch.,  875), 
Baron  Alderaon,  aitting  at  Miai  Pria^  doubted  whether 
the  law  of  Frnasia  waa  safficiently  proved  by  a  witness 
who  stated  that  he  was  a  jurisconsult  and  adviser  to 
the  BoBsiMi  oonsnl  in  England,  that  he  knew  the  Code 
Napoleon  was  in  force  at  Oologae,  and  that  by  that 
Code  certain  receipts  would  be  inadmissible  in  foreign 
conita,  beoauae  unstamped;  the  witneaa  also  stated 
that  he  had  studied  law  at  the  University  of  Leipzig, 
and  tma  hia  atadiea  there  waa  aMn  to  apeak  aa  to  the 
Code  MapoMoB  being  the  law  of  OolognA  Qua  motion 
for  a  new  trial.  Chief  Baron  PoUoek,  and  Bazona  Flatt, 
Alderaon  and  Birite,  threw  doabts  on  the  rslevanoy  of 
snob  avidenee ;  tiie  role,  however,  was  refused  on 
another  groond.  Thia  case  is  to  be  diatiogniahed  from 
the  two  last  foregoing  oaaea,  in  thia,  that  the  Ooart 
doabted  the  competency  of  the  individual,  but  it  does 
not  shake  the  now  generally  reoeived  opinion,  that  the 
oral  evidence  of  a  trustworthy  txpert  Is  always  admia- 
aible  to  prove  a  foreign  law. 

In  1883.  a  oertiflaate  of  the  Ambaaaador  from  the 
King  of  Hanover,  noder  the  seal  of  the  Legation, 
deolariog  the  Hanoverian  law  on  a  question  ooncemiog 


testaments,  was  admitted  in  the  Probate  Court  {Be 
Klmganann,  82  L.  J.  (N.  S.),  P.  M.  A,  16),  and  in  an 
earlier  ease  in  the  Ecclesiastical  Court,  the  certificate 
of  the  French  Consul-Generai  waa  deemed  aofficient 
evidence  of  the  law  of  France.  Se  Dormog,  8  Hagg. 
EooL,  767. 

The  Conrta  of  the  United  States  generally  require 
authenticated  copiea  of  foreign  lawa  to  he  produced 
when  they  can  be  procnred.  Foreign  nnwritten  lawa 
and  onstoms  are  proved  by  parol  evidence,  and  when 
sooh  evidence  is  objected  to  on  the  gnmnd  that  the  law 
in  question  is  a  written  law,  the  party  objeofing  mnat 
show  the  fact  (16  Serg.  <Jk  B.,  87).  Proof  of  anob 
■Mwrltten  laws  is  nsaally  made  by  the  testimony  of 
witnesaea  learned  iu  the  law,  and  oompetent  to  state  it 
correctly  on  oath  (2  Oranofa,  287 ;  16  Serg.  it  B.,  84). 
By  the  Constitution  of  the  United  States  (Art.  4,  s.  1.) 
"fall  faith  and  credit  shall  be  given  in  each  State  to 
the  pablic  Aots  of  every  other  State  "  of  the  Union ; 
and  these  Aots  are  aatbentioated  by  having  the  seal  of 
the  respeotivB  State  affixed  thereta 

Tfae  publie  aeal  of  a  foreign  sovereign,  or  foreign 
State,  affixed  to  a  writing  parportiog  to  be  a  written 
law  or  ediot,  ia  of  itaaU  the  nigheat  evidenoe ;  although 
further  proof  of  the  aeal  of  a  foreign  ooart  ia  required. 
Courts  of  Admiralty,  however,  are  Conrta  nnder  the 
Law  of  Nationa,  and  their  aeala  an  always  admitted 
without  further  evidence. 

The  reported  oasea  which  we  have  considered  in  the 
earlier  pare  of  this  article,  form  a  onrions  exception  to 
the  rule  of  law,  that  witoeesee  are  to  inform  the 
tribunals  of  facts,  and  not  of  their  opinion&  But 
cestanu  ratione  Ugii  eeuat  &m  Ux.  When  oiranmstances 
rebut  the  presumption  that  a  tribunal  is  as  capable  of 
forming  a  judgment  on  the  fasts  aa  a  witness,  the  rule 
gives  way,  and  oompetent  witneaeea  are  permitted  to 
give  their  opinions  in  evidenoe  on  questions  of  -eoienoe, 
skill,  trade,  and  the  like,  aa  well  as  on  queationa  of 
Forrign  Law.— Sbbbstos  Bikbb. 


THE  CONVEYANCING  ANb  LAW  OF  PBOPERTT 
ACT,  1881.  WHEBB  IT  SHOULD  BE  ADOPTED, 
AND  WHEBE  EXCLUDED.— XVIIL 
(amttuMdyVmn  pagt  ate,  onto.) 
SBTTUiKairr  or  LBAa>aou>B. 
Introductory. 
In  disoassing  settlements  of  leaseholds,  it  will  be 
impoesible  for  as  to  enter  into  many  details,  or  to 
recapitulate  what  we  have  already  aaid  with  rogard  to 
freeholds ;  we  can  only  give  aome  general  remarka  and 
BUggestions.    Except  where  leaseholds  are  assigned  en 
tmst  for  sale,  and  the  prooeeds  of  the  sale  form  the 
snbjest  of  the  settlement,  the  trusts  of  the  leaaeholda 
will  uBually  be  very  aimple,  or  eles  the  leaaeholds  will 
form  part  of  a  settlement  oomprising  freehold  land, 
and  the  leaseholds  will  be  settled  by  refereooe  to  the 
fieeholda.      We  shall  in  the  first  instance  treat  of 
matters  whloh  are  omumon  to  most  aettlementa  of 
leaseholds. 

SeeUali. 
In  aome  aettlements  where  it  waa  formerly  uanal  to 
recite  the  lease,  an  abbreviation  may  sometimes  be 
made  by  omitting  the  lease,  arid  declaring  the  aettle* 
ment  "  supplemental"  by  virtue  of  sect.  63.  But  thia 
ahoold  only  be  done  Where  the  property  comprised  in 
the  aettlement  is  amali,  and  ia  held  nader  one  leaae, 
and  is  unlikely  to  be  divided  or  sold,  so  that  the  lease 
oan  always  be  kept  With  the  aetUemeat.  If  the  settle. 
ment  is  made  by  means  of  an  assignment  on  traat  te 
sale,  the  assignment  and  not  the  settlement  of  the 

Sroceeds  will  be  declared  "supplemental"  to  the  leaae. 
If  ooorse,  when  leaseholds  are  settled  with  freeholds, 
the  settlement  should  not.be  declared  auppIemeDtal  to 
leaae. 

AmSgnnmt,  ffabendam,  AU  StUtt  Oltmm,  Omtrat  WtmU, 
Then  ia  no  objaot  in  naing  the  word  "convey"  iB* 
stead  of  "  assign,"  except  freeholds  an  aonvoysd  atoo, 
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ud  than  poaaibly  it  may  -aometimea  be  fonod  oon- 
Tanieat,  m  the  word  "oonTey"  is  applioable  to  both 
fraeholda  and  leaseholds.  The  "  all  estate  olaase  "  and 
"gananl  words"  will  nsaally  be  omitted. 

OMmmttforTi&e. 

As  in  settlements  of  freeholds,  we  prefer  that  the 
settlor  should  neither  oonvey  as  ''settlor"  nor  as 
"beoefioial  owner,"  bnt  that  the  ordinary  oovenant  tor 
farther  asanranoe  ahonld  be  inserted.  Indeed,  onr  oh- 
jeetion  to  the  nsa  of  the  phrase  "  benefioial  owner  "  is 
stranger  in  this  oase  than  in  that  of  a  settlemaot  of 
freeholds,  as  there  is  an  additional  oovenant  implied : 
see  seoti  7  <1)  (B.)  It  shoald  be  notioed  that  this  in- 
piled  oovenant  extends  to  the  settlor's  predeeeseois  in 
title  "otherwise  than  by  pnrohase  for  valaa." 

SeiiUmenU  of  LtatekuMt  a»  Pertonall]/. 

A  Uke  settlement  of  freeholds  forms  the  snbjeot  of 
oar  article  in  the  Law  Tma  of  the  1st  April,  page  B83. 
The  old  tmst  for  sale  may  be  mooh  abbreriated  in 
nUanee  on  seats.  86,  86,  88.  The  word  "property," 
whioh  is  osed  in  seat.  86,  inolndes  leaseholds,  s.  2  (i). 
Xrostee's  receipt  olanse  may  be  omitted  (s.  86)i  Trasts 
of  proeeeda  of  sale  and  of  rents  and  profits  till  sale  will 
be  dedand  as  before.  Power  of  leasing  shoald  be  in- 
■srted.  For  old  form  of  assignment  of  leaseholds  on 
tmst  for  sale  in  oontemplation  of  marriage,  see  Oooo. 
David.  896.  In  the  settlement  of  prooeeds  the  main- 
tenanoe  and  aooamolation  olanses  will  be  omitted  and 
trustee  olanses  abbreviated:  (see  Lata  JVmef,  uit  (up., 
•ad  Cono.  David.  897.) 

StUUmtnt  of  Ltaieholdi  upon  TViufi  eom^pondiiig  wiA 
Ute*  of  Frttholdt. 

When  it  is  Intended  to  comprise  leaseholds  in  the 
same  settlement  as  treehcdds  It  is  nsnal  to  settle  them 
ttj  refeienoe.  We  shall  take  as  an  example  an  ordinary 
marriage  settlement  on  hnsband  for  life,  with  jointare 
to  wife,  and  remainder  to  the  first  and  other  sons  in 
talL  The  letweholds  are  assigned  to  troetees  npon 
trasts,  and  sabjeot  to  powers  £o.,  oorrespondlng  with 
the  ntes,  trnvta,  powers,  &a.,  pievionBly  limited,  as 
nearly  as  the  different  tenure  and  the  rules  of  law  and 
equity  will  permit,  but,  as  regards  leaseholds  for  years, 
so  that  they  shall  not  vest  in  tenant  in  tall  male  by 

Sutchase  until  he  attains  twenty-one,  bnt  shall,  if  he 
ies  nnder  age,  go  over  aa  freeholds :  (see  David,  iii.  699, 
and  for  form  IbUI.  1180.) 

Whether,  and  to  what  extent,  the  draftsman  ^onld 
rely  on  the  Act  must  depend  partly  on  the  valne  of  the 
leaaefaolds,  both  abaolntaly  and  in  proportion  to  the 
freeholds,  and  partly  on  the  complexity  of  the  settle- 
ment. He  should,  however,  if  he  relies  at  all  on  the 
Act,  take  oare,  in  making  a  riaferenee  to  the  powers,  ttc, 
afhoting  the  freeholds,  to  use  apt  words  to  Inclnda  the 
powers,  Ac.,  added  by  statute  in  consequence  of  nstng 
phrases  employed  in  the  settlement. 

It  will  often  be  necessary  to  add  special  powers ;  thas, 
tt  the  pn^erty  comprises  renewable  leaseholds  of  valae, 
a  trust  for  renevral  should  be  Inserted,  as  the  power  or 
discretionary  tmst  given  by  38  ft  34  Vict.  o.  146,  s.  8,  is 
hardly  aatislaetory :  pavid.  iii.  668,  688.)  A  olanse 
indMontfying  the  trastaas  for  negleotiog  to  renew 
shoald  be  inamtad  with  the  trait  for  nnewal:  (David. 
iiLe07.) 

It  shoald  be  noticed  that  the  powets  of  management 
oasfarwd  by  sect.  48  do  not  assist ;  they  only  give  the 
tnistoei  power,  dating  infancy  of  tenant  for  lus,  *&,  to 
Mt  aa  landlord,  not  to  effeot  tenewato  in  the  capacity 
of  tenant. 

^fvririoM  /or  Management  and  Application  of  Rente  and 
Profits  during  Minority.^Seet.  43. 
Aa  to  this  power  with  respect  to  freeholds,  see  La* 
Times,  April  16,  page  419.  The  word  "  land  '*  used  in 
sect.  43  (i.)  includes  "  land  of  any  tenure,"  sect  3  ^.) 
aad  therefore  seat.  43  applies  to  leaseholds.  Where 
laaseholds  are  settled  with  reference  to  freeholds,  it  is 
aometimaa  rather  dlfficnlt  to  see  what  will  be  the 


precise  efleot  of  sect.  43  (6)  (iii.)  This  plan  of  enacting 
a  section  with  regard  to  tra^olds  and  leaseholds,  and 
then  inserting  a  olanse  which  cannot  be  oonstraed 
literally  with  regard  to  leaseholds,  leads  to  grsat 
difficulty.  Compare  sect.  4  of  Lord  Oraaworth's  Act 
and  sea  remarks  in  David,  iii.  666. 

Power  of  Sale  and  Xxehange. 

In  onr  article  on  tiiis  power  in  connexion  with  free, 
holds  we  pointed  out  that  sect.  86  of  this  Act  obvionsly 
applied  to  leaseholds,  and  that  it  was  nsnally  considwea 
that  Lord  Cranwortb's  Aot  (28  <k  24  Viot,  o.  146),  part 
1,  also  applied.    See  Lav  Times.  April  16,  page  419. 

The  ose  of  the  word  ■■  hereditaments''  in  aact.  1  of 
Oranworth's  Aot  has  given  rise  to  the  doubt,  bat  it  is 
clear  that  that  word  may  include  leaseholds,  and  in 
sects  4, 8, 9  of  this  very  Aot  it  is  need  in  connexion  with 
leaseholds.  However,  scot.  4,  relating  to  the  convey- 
ance of  the  purohased  iands,  is  not  airiotly  applicable 
when  leaseholds  are  sold :  (David.  iU.  661,  666.)  We 
think  there  is  no  reaaonable  doubt  that  the  Aot  does 
apply. 

Assume,  however,  that  an  intending  porohaser  shoald 
raise  the  objection  that  laaseholds  are  not  comprised  in 
Lord  Cranworth's  Aot,  part  1 ;  the  trastees  would 
reply  that  they  had  full  power  to  sell  under  sect.  86  of 
the  Oonveyanoing  Act.  The  new  Aot  contains  no  pro> 
vision  that  the  porohaser  shall  not  be  bound  to  inquire 
whether  the  trustees  contemplate  re-investment  is 
purchase  of  any  other  hereditaments  or  otherwise. 
This  provision  is  contained  in  the  last  olaase  of  seat.  2 
of  Lord  Cranworth's  Act,  but  is  wholly  needless: 
(David,  iii.  664.) 

Also  ths  new  Aot  contains  no  power  to  revoke  ussa 
(whioh,  however,  would  not  apply  to  leaseholds  for 
years),  nor  does  it  give,  in  so  many  words,  power  to 
convey,  like  sect.  8  of  Cranworth's  Act :  (see  Sag.  Pow. 
196,  887.) 

The  best  plan  will  be,  when  the  power  is  not  folly 
set  oat,  to  declare  in  the  settlement  that  the  trusteea 
shall  have  power  to  sel),  exchange,  and  convey  tho 
lands  comprSwd  is  the  settlement. 

The  result  will  follow  that  it  will  be  impossible  for 
any  porohaser  to  raise  any  objeotion  to  the  sale,  for  the 
settlement  gives  power  to  sell,  then  sect.  36  of  the  Con- 
veyancing Act  gives  liberty  as  to  the  mode  of  sale,  and 
the  settlement  expressly  gives  power  to  convey,  while 
sect  86  supplies  a  receipt  clause.  We  may  observe 
that  section  36  does  not  apply  to  exohaoges,  bat  that 
Lord  Cranworth's  Aot  does.  If  a  power  of  exchange  is 
expressly  given. 

SiTiLnaire  or  Cofieoldb.  , 
Intndnetory, 
nia  introductory  remarka  which  we  made  in  a  pre- 
vioas  part  of  the  article  with  regard  to  settlements  of 
leaseholds  wfll  for  the  most  part  apply  equally  to  those 
ef  copyholds.  It  may  be  convenient  to  mention  hers 
that  the  foUowhig  ssetions  of  the  Aot  affect  or  relate  to 
copyholds :— Sect.  6.  Oaaeral  words.  Sect  7.  Covenants 
for  title,  but  see  sect.  7  (6).  Sects.  81  to  88.  Trastesa. 
See,  however,  sect.  84  (8).  Sect  86.  Trastaee'  power  of 
sale.  Sect  86.  Trustees'  xeceipt  clause.  Sect  87. 
Tmsteee'  power  to  compoand.  Saoi  88.  Sarvivotahip 
of  trastees' powers.  Sect  43.  Management  of  land,  Aa, 
during  minority.  See,  however,  eeet  43  (6)  (iii.).  Beet 
48.  Maintenance.  Scot.  44.  ReoMdiea  for  recovery  of 
rentoharge.  Sect  61.  Limitation  of  estates  in  fee,  and 
also,  where  there  is  a  custom  to  entail,  of  eatates  in 
tail.  Sect.  68.  Sapplemsntal  deeds.  Sect.  68.  AU 
estate  dsase^  Of  course  other  sections  affect  copy* 
holds,  but  these  are  the  only  ones  to  which  we  have 
occasion,  at  present,  to  refer. 

Covenants  to  turrender  OopyhoUk, 
A  covenant  to  snrrender  will  still  be  naceeaaiy  as 
before :  see  sect  7  (5).  For  lorma,  see  David,  iii.  1034, 
019 ;  Cone  David.  886.  Neither  general  words  nor  the 
all  estate  olaase  need  be  inserted.  It  was  formerly 
usual  to  add  a  declaration  of  trust  until  the  snrrender. 
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■0  that  a  vestiDg  order  oonld  be  obtained  under  the 
Tmatee  Aote  niihoot  rait  (David,  iii  697) ;  bat  it  seema 
that  on  a  sale  anoh  an  order  may  now  be  obtained 
wichont  any  anoh  deolaration  after  the  parahase  money 
has  been  obtained  {Ite  Cuming,  21  L.  T.  Rap.  N.  8.  739 ; 
L.  Bep.  6  Cb.  App.  72 ;  David.  iL  866),  and  the  same 

frinoiple  wonld  apply  to  a  marriage  (Cono.  David.  886). 
'or  old  form  of  trust,  see  David,  iii.  1026. 

CovtaanUfor  Title. 
Beet.  7,  implying  oovenanta  if  the  words  "  as  bene- 
floial  owner  "  or  "  as  settlor  "  are  used  in  the  ooaveying 
part,  applies  to  oopyholds.  See  sect.  7  (5),  and  seot  2 
(v.)  which  interprets  "  oonveyanoe  "  to  include  "  coven- 
ant to  surrender."  We  prefer  not  to  employ  either 
phrase,  bat  to  insert  the  osoal  covenant  for  further 
nworaooe. 

Settlement  of  Copyholds  upon  TVuttt  eorretponding  mOi 
Uut  of  FreehoUU. 

This  is  asaally  done  by  means  of  a  covenant  to  snr- 
lender.  For  form  see  David,  iii.  1180,  1025;  Gone. 
David.  886,  and  compare  Frideanx,  11th  edit.  832. 

The  declaration  of  tmst  until  sarreoder  is  now  need- 
less, as  we  said  above.  As  we  stated  in  oar  remarks  on 
a  similar  settlement  oomprisiof;  leaaebolds,  care  must 
be  taken  that  the  reference  to  the  powers,  &o.,  declared 
as  to  the  freeholds,  auffioiently  comprises  the  powers 
which  have  been  omitted  in  reliance  on  the  statute. 
The  tenure  of  copyhold  of  inheritance  is  very  analogous 
to  freehold  tenure,  so  that  there  seems  no  reason  why 
in  many  matters  reliance  sboald  not  be  placed  on  the 
statute  in  the  one  case  as  well  as  in  the  other. 

Special  powers  will  often  be  necessary.  Thus  powers 
in  relation  to  obtainiDg  enfranchiaemeot  will  be  useful. 

The  powers  of  sect.  42  for  management  and  applioa- 
tioD  of  rents  and  profitp  daring  minority  apply  to  oopy- 
holda.  Sect.  42  (5)  (iii.),  relating  to  tenants  in  tail,  may 
occasionally  create  some  difficulty  where  the  laod  is 
aitnate  within  a  manor  in  which  there  is  no  custom  to 
entail  copyholds,  as  a  limitation  which  wonld  have 
created  an  estate  tail  will  confer  a  fee  simple  con- 
ditional, aubjsot  to  the  incidents  of  that  estate  before 
the  atatute  De  donii :  (David,  iii.  699 ;  Scriven.  6th  edit. 
42 ;  Tudor.  L.  C.  Conv.  749.) 

There  is  no  doabt  that  the  powera  of  aale  in  Lord 
Oranworth'a  Act,  aa  well  as  in  aect.  86  of  the  new  Act, 
apply  to  copyholds  of  inheritance,  bnt  it  gives  no  power 
to  apply  moneys  received  on  a  sale  for  purchasing  the 
enfranchisement  of  the  copyholds.  This  power  should 
be  added  if  desired. 

(Tit  tt  euMmud.) 


THE  JUDICIAL  VAOANCIES. 

We  are  enabled  to  state  that  the  vaoanoy  in  the 
Judicial  Bench  in  the  Queen's  Bench  Division,  which 
was  created  by  the  death  of  the  late  Mr.  Justice  O'Erien, 
will  be  filled  up  by  the  transfer  of  Mr.  Jastlce  Lawaon 
from  the  Court  of  Common  Pleas.  Mr.  Oladatone  was 
expected  to  make  this  aanonncement  on  Mooday  night; 
bat  we  presume  that  he  waa  restraioed  by  mora  regard 
for  official  etiquette  than  he  is  usaally  credited  with 
from  making  a  public  statement  ontil  the  arrangement 
has  received  the  aanotion  of  the  Qaeen.  There  is  now 
no  longer  any  obligation  of  reticence,  and  the  public 
will  learn,  we  are  aare,  with  satisfaction  that  Mr. 
Justice  Lawson  will  retire  from  the  Common  Fleas,  and 
take  his  place  in  the  Queen's  Bench.  We  need  hardly 
say  that  the  accession  of  a  judge  of  his  ripe  experience, 
thorough  knowledge  of  constitational  law,  sagacity, 
energy,  and  firmness  in  the  administration  of  jastlce, 
will  materially  strengthen  the  important  court  to  which 
he  is  to  be  tnmeferred.  This  is  a  great  desideratum  at 
present,  when  the  law  requires  to  be  dearly  interpreted 
and  vigorously  administered.  The  Bight  Hon.  James 
Anthony  Lawson  had  a  distinguished  reputation  as  a 
scholar  and  a  lawyer  before  he  was  elevated  to  the 
Bench  as  Second  Judge  of  the  Common  Pleas  in  1868. 
Since  then  he  has  had  a  long  and  varied  expetienoe  in 


the  judioial  office,  and  baa  exhibited  qualities  which 
eminently  fit  him  for  the  position  which  he  is  about  to- 
aasome.  There  never  was  a  tiqta  in  the  history  of  the 
country  when  the  Queen's  Bench  so  mnoh  required- 
strength  of  character  and  breadth  of  knowledge,  as  well 
as  an  impartial  judgment,  for  the  adequate  discharge  of 
its  duties.  We  biive  little  doubt  that  the  other  members 
of  the  court  will  gladly  welcome  so  able  a  colleague.' 
With  respect  to  the  other  legal  changes  which  are  likely 
to  occar,  nothing  definite  is  yet  settled.  It  is  understood 
that  the  Attomey-Oeneral  will  sueoeed  to  the  vaoanoy 
in  the  Queen's  Bench  which  will  be  caused  by  the  retire- 
ment of  Mr.  Justice  Fitegerald,  bnt  the  place  cannot  be 
filled  at  present,  as  the  Attorney-Qeneral's  help  in 
Parliament  is  needed  daring  the  paasage  of  the  Crimes 
Bill.  For  the  vacant  plaoe  in  the  Common  Fleas 
Division  different  persons  are  named,  and  amongst  the 
most  likely  the  SoUoitor-Qeneral,  bat  it  may  be  doubted 
whether  the  Government  will  be  disposed  to  loae  his 
services  in  the  House  at  such  a  time. — Daily  En^fttu. 


THE  IRI8H  JTTDGES,  AND  TRIAL  BT  JTTBT. 

In  the  House  of  Commons,  on  Monday  last, 

Mr.  HxALT  asked  the  First  Lord  of  the  Treasary  it 
he  had  now  received  the  protest  of  the  Irish  judges 
against  the  abolition  of  trial  by  jary  in  Ireland,  and 
what  reply  it  was  intended  to  make  thereto;  or  if  any 
had  been  sent  ? 

Mr.  Ouajls  asked  the  First  Lord  of  the  Treasuiy 
whether,  since  hia  statement  to  the  House  that  no 
commnnioation  or  memorial  from  the  Irish  judges  had 
reached  him  or  any  of  his  colleagues  in  the  Cabinet,  he 
had  received  a  letter  from  the  Lord  Chief  Justioe  of 
the  Queen's  Bench,  Ireland,  stating  that  the  resolution 
come  to  by  the  jadgea  had  been  forwarded,  when  passed, 
to  the  Lord  Lieutenant  by  the  Lord  Chancellor;  whether 
such  letter  and  resolution  had  not,  in  fact,  at  the  time 
been  received  by  the  Lord  Lieutenant ;  oonld  he  state 
what  answer  had  been  returned  to  the  letter  and  reao- 
lotion  of  the  judges  so  forwarded,  and  was  it  still  hia 
intention  to  persist  in  imposing  distasteful  duties  on 
the  Irish  Bench ;  whether  the  judges  had  again  met, 
and  passed  a  reaolntion  reiterating  in  language  of  in- 
creased emphasis  the  former  deolaration  ;  and  whether 
he  would  have  any  objection  to  plaoe  upon  the  table  a 
oopy  of  these  resolutions  of  the  Irish  judges  ? 

Mr.  Gladbtome  said  that  since  his  last  reply  on  this 
subject  he  had  found  that  the  document  in  question 
had  been  received  by  the  Viceroy,  but  it  was  not  com- 
municated in  a  manner  that  seemed  to  call  for  any 
formal  answer.  The  proposition  waa  before  Parliament, 
and  it  would  now  be  for  Parliament  to  say  whether 
those  duties  should  be  committed  to  the  Irish  judges  or 
not.  The  Oovemment's  intentions  were  expressed  in 
the  Bill. 

Mr.  Callan  asked  whether  there  would  be  any  objec- 
tion to  lay  a  copy  of  the  resolution  on  the  table  of  the 
House. 

Mr.  Oladbiohb  said  there  wonld  be  no  objeotion. 

Mr.  HsALT  asked  what  answer  was  to  be  returned. 

Mr.  Oladbioms  said  that,  in  their  opinion,  the  resolu- 
tion did  not  cidl  for  any  reply. 


AaBIOULTUBAL  LABOUBESS  IN  IRELAND. 

A  Parliamentary  paper  just  pobliahed  shows  "  the 
nature  of  the  provision  made  for  labourers  in  each  of 
the  oases  reported  by  the  Irish  Land  Commission  on 
Januarv  28,  1882,  together  with  information  in  each 
case  whether  such  order  was  made  on  landlord  or 
tenant."  There  are  42  snob  cases.  In  almost  the  whole 
of  these  the  order  is  made  upon  the  tenant.  Saoh 
orders  ohiefly  apply  to  the  provision  of  better  oottsge 
aooommodation,  and  generally  include  an  addition  to 
the  land  attached  to  the  cottage.  The  foUowiog  wder, 
made  upon  the  tenant  on  the  Earl  of  Arran's  estate, 
may  be  taken  as  a  fair  example  of  the  rest:— "It  is 
ordered  that  the  tenant  do  baild  and  complete  a 
labourer's  ootta^  in  lieu  of  the  existing  one,  before  th« 
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I'st  of  November,  1882.  The  new  cottage  to  have  a 
slated  roof,  and  to  oonaist  of  a  kitchen  not  less  than  15  ft. 
iqnare,  and  a  bedroom  ^floored)  not  lass  than  IS  ft.  by 
10  ft,  We  also  order  him  to  inolose  half  aa  acre  of 
land  as  a  garden  convenient  to  the  new  cottage,  and 
that  the  rent  of , the  said  cottage  and  garden,  to  be  let  to 
the  labourer  for  the  time  being  employed  on  the  fans, 
be  la.  per  week." 


QUEEN'S  COUNSEL  SWOBN  IN  AS 
MAai8XRA.T£8. 

'  The  following  Qaeen's  Coansel  (named  in  the  Com- 
mission of  the  Peace  for  each  coonty  in  Ireland)  bay^ . 
Belected  to  be  sworn  io,  so  as  to  suable  them  to  act  aa 
magistrates  for  the  eoantiea  set  opposite  to  their 
■names: — Richard  Fanl  Cartoo,  Esq.,  Gonnty  Loath; 
John  Adye  Carran,  Esq.,  Oonnty  Dublin ;  William 
Harris  Falloon,  Esq.,  Cioanty  Antrim;  W.  Nailson 
Hancock,  Esq.,  LL.D.,  Oonnty  of  Antrim  and  City  of 
Dnblio;  Coostantine  Molloy,  Esq.,  King's  Oonnty; 
fohn  B.  Marphy,  Esq.,  Oonnty  Tipperary;  Robert  W. 
Shekleton,  Esq.,  City  of  Dublin ;  PiecB  Francis  White, 
tisq..  County  and  City  of  Dablin. 


APFOIirTME:trTS  ajtd  psokotioits. 

MoTi  BainL— lafomutlon  Intesiled  for  pablleatlon  nnder  the  abort 
headlnc  iboiild  naeb  u  not  later  tban  Frl<U7  moming  m  each 
week,  a*  pabHeatlnn  to  otherwtoe  delajed. 

Mr,  Francis  Egan  has  been  elected  Petty  Sessions 
Cletk  tor  Westport  district, 


OOBBESPOHSEHCE. 

G0UNT7  COUBT  EQUITY  3UBISDI0TI0N  AND 

PRACTICE. 

10  ZHa  IDIIOB  OV  IBS  IBISa  UW  ZHtSB. 

Sib, — ^I  expect  the  matter  abont  which  I  ask  to  say  a 
word  or  two,  throngh  yonr  paper,  contains  much  in- 
terest for  the  Sessions  Solicitors  all  over  Ireland,  and  I 
tnst  this  letter  may  be  of  soma  service. 

The  Oonnty  Officers  and  Courts  Act  of  1877  greatly 
extended  the  jnrisdiotion  of  the  County  Court  jadges, 
and  gave  them  all  the  powers  of  the  Oonrt  of  Chancery 
in  certain  matters,  subject  to  a  limitation  as  to  value ; 
and  a  vast  nnmber  of  cases  is  pending  under  this  useful 
provision.  In  pursuance  of  that  Act,  certain  rules  were 
made  as  to  the  course  of  procedare  in  some  few  matters 
oonneoted  with  the  new  jurisdiction,  and  for  the  rest 
the  officials  and  practitioners  were  referred  to  the  pro- 
oednie  in  the  Court  of  Chancery. 

Now,  I  think  I  am  correct  in  assuming  that  provin- 
oial  solicitors,  as  a  rule,  leave  the  conduct  of  Chancery 
matters,  especially  the  Chamber  business,  to  their  towa 
agents,  and  I  am  certain  that  those  clerks  of  the  peace 
who  are  not  solicitors  are  for  the  mofit  part  ignorant  of 
the  duties  cast  upon  them  by  the  lata  Act  and  Rules. 
Take  the  case  of  a  suit  by  a  mortgtigee  to  realise. 
What  does  the  ordinary  provincial  solicitor  know  of  the 
intricacies  of  the  Chamber  practice  in  Chancery  ?  and, 
above  all,  what  do  the  County  Court  officials  know  of 
it  f  In  fact,  I  am  of  the  belief  that  such  snits  were  not 
very  freqaent  in  Chancery  since  the  Landed  Estates 
Court  was  established. 

The  procedure  in  Chaocery  seems  to  me  of  a  very 
elaborate  and  oontasiDg  character,  and  I  have  often 
thought  a  much  less  intricate  machinery  might  well 
have  been  devised  by  the  framers  of  the  Rules  nnder 
the  Act  of  1877.  For  instance,  the  value  of  the  property 
involved  in  the  snits  in  the  Oonnty  Courts  would  not  at 
all. pay  for  the  aid  of  counsel  at  every  tarn  round ;  and 
the  registrars,  under  the  direction  of  the  judges,  might 
well  do  what  counsel  is  called  upon  to  do  in  the  heavier 
suits  in  the  superior  courts. 

-   I  would  be  anxious  to  see  a  book  dealing  with  this 
new  biaoofa  of  the  County  Cooit  work,  goiog-  foUy  into 


the  powers  and  duties  of  the  Court  and  its  officials, 
showing  exactly  the  different  stepB  at  present  applicable 
to  the  various  snits,  iiicladiiog  the  Lunacy  department. 
Such  a  book  is  much  want^  among  the  profession,  and 
it  might  well  include  the  present  Chamber  practice  of 
the  Chancery  Division  of  the  High  Court  of  Justice. 

I  know  of  several  pending  suits  in  which  the  only 
hope  seems  to  be  that  the  parties  may  settle  and  relieve 
tite  Oonrt. 

Toon  truly, 

P.  MlZWZLL. 

6  East  Wall,  Derry,  8th  June,  1883, 


BOOKS   BBCEIVEO. 

The  Leap  </  I^e .  Iiuuranee,  leith  a  Chapltr  <m  AeeideiU 
Iniuranoe.  By  ChaBUS  Cbawut,  M.A.,  of  Lincoln'* 
Inn,  Esq.,  Banritt«r-at-Law,  fto.  London  ;  William 
Clowes  and  Sons,  Limited,  87  Fleetstreet    1882, 


LAW  STUDENTS'  JOTJBSAL. 

THE  mCOBPOBATED  LAW  SOCIETY  OF 
IRELAND. 

Tbihitt  Srtihob,  1882. 

At  the  Examination  of  Applicants  seeking  to  become 
Apprentices  to  Solicitors,  held  on  Thursday  the  18th, 
Friday  the  19th,  and  Saturday  the  20(h  of  May,  1882, 
the  undernamed  candidates  were  adjudged  by  the  Court 
of  Examiners  to  have  passed  said  Exauiiuation,  and 
their  names  were  arranged  in  the  following  order,  viz.  :— 


12.  Charles  Mnllin 

13.  Thomas  Magnire 

14.  Lionel  A.  Jolian 

15.  Arthur  M.  P.  Keogh 

16.  Patrick  O'Borke 

17.  J.  J.  O'Oallagban 

18.  John  Hardiman 

19.  Oeorge  Murphy 

20.  Hagh  H.  Mnsaen 

21.  Alexander  M'Dowell 


1.  Michael  Coyle 

2,  James  Thompson 
8,  Matthew  Biordan 
4,  Thomas  F.  Monks 
6.  Thomas  B.  Wallace 

6.  Frederick  W,  Clay 

7.  Body  X,  M,  Gleeson 

8.  James  Binehy 

9.  Thomas  J.  Harbison 

10,  Edward  S.  Jones 

11,  Francis  M,  Fitt 

The  remaining  candidates  on  the  list  have   been 
postponed. 

Tbdcht  SisnxaB,  1882. 
At  the  Examination  of  Applicants  seeking  admission 
as  Solicitors,  held  on  Monday  the  22nd,  and  Tuesday 
the  23rd  of  May,  1882,  the  Court  of  Examiners  decided 
that  the  undernamed  candidates  should  be  allowed  the 
Examination,  and  their  names  were  arranged  in  the 
following  order,  viz, : — 


1.  William  S,  CoUis 

2.  Patrick  A.  Ohanoa 

3.  Edward  J.  M'Ardle 

4.  Maurice  Healy,  Jun. 

5.  William  H.  Hancock 

6.  James  Clarke 

7.  Hugh  J.  Hayes 

8.  Panl  A.  Brown 

9.  Thomas  Rice 

10.  Henry  F,  C,  Stephens 

11.  Albert  Cagney 

12.  Michael  Murphy 
Mr.  Edward  T,  Mulhall  has  also  been  allowed  the 

Special  Examination  tor  which  he  had  leave  to  present 
himself. 

The  Court  of  Examiners  have  awarded  a  gold  medal 
to  Mr.  William  S.  Collins;  silver  medals  to  Messrs. 
Patrick  A.  Chance,  and  Edward  J,  M'Ardle ;  and  special 
certificates  to  Messrs,  Manrioe  Healy,  Jun.,  William  H. 
Hancock,  and  James  Clarke, 

The  other  oandidateB  en  tti»  list  were  postponed.  - 


13.  Thomas  H.  Risk 

14.  Daniel  O'C.  Miley 
16.  William  Shean 

16,  James  J.  Aglietta 

17,  Thomas  J,  Bennett 

18,  Hubert  C.  West 

19,  William  E.  Irwin 

20,  John  C.  Wakeham 

21,  John  H.  M'Cann 

22,  Gerard  A.  Bird 

23,  Samuel  Cunningham 
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TSE    INCOBPOSATBD    LAW    SOOIBIT    OF 
IHELAND. 

Vajo,  BxAKUAHov  iob  Apraasnani)  va  Souomaa, 
J>MriHanl  to  the  Attornent  and  SoUaton  Act  (Irttand),  1866. 

TBUsm  BirnMas  examination,  issa. 

Fbaohoi  or  thi  Oodbt  or  BASKBtrsTox. 
Mr.  NiiLBON,  S»tminer. 

I.  From  vh»t  debts  does  a  eetti&oate  of  oontotmity 
not  release  the  bankmpii  ? 

8,  State  what  powers  the  Oonrt  has  to  give  powenioii 
of  lands  or  premiaee  sold  by  the  Oonrt. 

8,  Within  what  period,  and  ■nderwhatairanmataacei^ 
nay  volantary  eattlementa  be  voided  i 

4.  What  ore  the  Matemente  neoessaiy  to  be  contained 
in  a  charge  filed  by  an  inoambranoer  npon  a  banlcmpt's 
aatatet 

6.  A  debtor  desires  to  have  himself  immediately 
•djadicated  a  bankmpt  at  the  instanoe  of  a  creditor ; 
state  the  pnceedings  and  proofs  neoeasary  for  saoh 
ipnrpoae. 

6.  What  are  the  rights  of  a  creditor,  holding  a 
mortgage  on  a  policy  of  insiuanoe,  agaiost  the  estate 
of  the  bankrap^  sach  mortgage  oontaiDing  a  oovecant 
by  the  bankrupt  to  pay  the  prwniams  on  the  poli^  ? 


DUBLIN,  TBINIT;  SITTINaS,  1882. 
[#Mry  oanwr  Utobe  aeeompanitd  by  reeuaai  ooneiMiy  itated.] 

Oomoii  Liw. 

1.  "  When  personal  property  is  directed  to  be  paid  to 
any  person  at  a  fntnre  time,  the  leaning  of  the  Oonrt 
is  always  in  favour  of  vested  interests."  Explain  and 
iUnstrate  this  proposition. 

9.  A  liability  to  the  debts  of  a  partnership  was,  nntil 
recently,  inoarrad  by  a  participation  in  the  profits, 
althongfa  the  circnmstance  of  snob  participation  might 
be  unknown  to  the  czeditora.  State  aoouutely  the 
present  state  of  the  law  in  this  respeot. 

8.  Where  a  oootract,  not  nnder  seal,  is  made  with 
an  agent  in  his  own  name  for  an  nndisclosed  principal, 
either  the  ageot  or  the  principal  may  sne  npon  it.  This 
right  of  the  principal  to  iotervene  and  charge  the  other 
oontraotiog  party  is  subject  to  certain  exceptions. 
Explain  and  give  iDstaooes. 

4.  Define  aocurately  the  nature  of  "  lien,"  the 
distinction  between  partioalar  and  general  lien,  and 
give  examples  of  each. 

5.  State  aocurately  the  statntable  requisites  for  the 
valid  ezecation  and  attestation  of  Warrants  of  Attorney 
and  (^novUi. 

0.  What  was  the  state  of  the  law  respecting  the 
apportioDment  of  income  of  different  kinds  previous  to 
the  passing  of  tbe  "  Apportion  meat  Act,  1870,"  and 
what  are  the  provisions  of  that  Act  ? 

7.  What  interests  in  lands  may  be  sold  by  a  Sheriff 
under  a  writ  of  ft  fa  t  What  course  should  the  Sheriff 
adopt,  and  how  make  title  to  the  purchaser  f  At  what 
time  does  eoch  title  aocroe,  and  what  itepa  ate  necessary 
to  give  it  effect  t 

6.  Some  general  doctrines  and  rules  of  construction 
have  been  laid  down  npon  the  qneetioo  whether  tbe 
terms  of  tbe  contract  import  a  condition  precedent  to 
the  promise.    Explain  and  give  instanoea 

9.  "Conditions  precedent  must  be  performed  and 
satisfied  in  order  to  render  the  ooaditional  covenant  or 
promise  absolnte,  and  to  entitle  the  promissee  to  the 

Serformance."    Are  there  any  cases  in  which  the  oon> 
itions  precedent  may  be  discharged  or  excused  ?    How 
if  the  condition  be  partly  performed  7 

10.  Is  a  master  under  all  or  any,  and  what  oiieam- 


stances  liable  for  damages  ooeasioned  by  tbe  negligenoa 
or  criminal  act  of  his  servant  7 

11.  What  provision  is  made  by  the  Joint  Stock 
Companies  Acts  for  the  winding  up  of  a  oompaoy, 
and  what  are  tbe  rules  rqgolatinK  tbe  liability  of 
Gontributoriesf 

12.  How  doea  Broom  eUuMify  "  «xtnw)rdliiaiy  it' 
medics  "7    Give  an  instance  of  each  class. 

BiAL  FBonBTz,  OoHvxTAiioiHO  i>D  Equht. 

I,  What  are  the  provisions  of  the  Statutes,  18  Elisth., 
a  6,  and  27  Eliztb.,  a  4,  and  illustrate  these  provisions 
by  referring  to  some  deoisions  npon  each  T 

'  i.  Explain  aocurately  what  are  resulting  truBts,  and 
mention  the  different  classes  of  cases  in  which  tbe 
presumption  of  a  resulting  trust  will  be  rebutted. 

8.  "U  a  person  does  not  enmesly  fill  a  fiduciary 
character,  as  that  of  Trustee  or  Executor,  but  is  merely 
a  Oooatrnctive  Trustee,  his  liabilities  are  In  some 
reapeots  different  from  those  of  an  Express  Trustee." 
Explain  how  and  illustrate. 

4.  The  modes  in  whioh  it  haa  been  held  that  property 
may  belong  to  a  married  woman  independently  of  her 
husband  are  various.  Mention  the  principal  of  them, 
and  state  what  new  classes  of  separate  property  hava 
been  created  by  the  Married  Women's  Property  Aot% 
and  what  facilities  have  been  given  for  its  invest, 
ment. 

5.  Mistakes  of  fact  are,  as  a  general  rule,  relievable 
in  Bqnity.  State  the  qnalifloations  of  this  rule.  Oive 
examples  of  the  principles  on  whioh  the  Oonrt  acts  in 
the  rectification  of  mistakes  in  Marriage  Settlements, 
and  in  the  case  of  defective  execution  of  powers  arising 
from  mistake. 

6.  Oases  of  actual  fraud  may  be  divided  into  two 
classes ;  oases  of  construotive  fraud  into  three  classes. 
Distinguish  and  give  instances  of  eaoh. 

7.  In  the  exsrciaeof  powers  of  appointment  amongst 
children,  in  what  cases  are  the  limits  of  perpetuity  to 
be  reckoned  from  the  time  of  the  exercise  of  tbe  power 
and  in  what  cases  from  the  date  of  its  creation  7 

8.  Suppose  that  a  married  woman  is  entitled,  on  the 
death  of  A,  a  person  now  living,  to  a  sum  of  stock 
standing  in  the  names  of  Trustees,  and  that  her 
husband  should  make  an  assignment  of  this  reversionaiy 
interest  to  B,  a  pnrohaser.  The  benefit  which  will 
accrue  to  B  by  virtue  of  this  asaigoment  will  vary 
according  as  the  husband,  the  wife  or  A,  the  tenant  for 
lite,  may  happen  to  die  first.  Bow  would  this  be  in 
each  case  ? 

9.  Lands  are  devised  by  Will  to  A  for  life  with 
remainder  in  fee  to  snoh  son  of  B  as  shall  first  attain 
the  age  of  twenty-one  years.  In  this  case  tbe  limitation 
to  the  son  of  B  may  be  either  a  contingent  remainder 
or  an  executory  devise. '  Explain  accurately. 

10.  An  important  step  towards  levelliug  securitiaa 
differing  in  degree  was  effected  by  the  82  A  S3  Viot.,  o. 
46.  What  was  this  7  What  enactments  are  contained 
in  the  Judicature  Act  on  the  same  subject  7 

II.  What  was  "Taltarum's  Case,"  and  when  was  it 
decided  7  Explain  what  paints  in  the  case  make  it  so 
important  in  the  history  of  tbe  law  of  real  property. 

12.  Draft  a  devise  of  real  estate  to  use  that  testator's 
wife  may  receive  a  rentoharge  during  her  life,  and 
Bubjeot  thereto  to  testator's  sons  in  strict  settlement, 
remainder  to  testator's  daughters  as  tenants  in  common 
n  tail. 


It  is  not  generally  known  that  the  late  Lord  Joatiea 
Holker  served  in  early  life  under  articles  of  clerkship 
to  a  well-known  solicitor  (Mr.  Eastbam),  of  Eirkby 
Lonsdale,  Westmoreland,  Tbe  service  extended  over 
several  years  and  up  to  the  time  of  the  deceased  learned 
judge  entering  as  a  bar  student  at  Gray's-inn  in  1861. 
When  called  to  tbe  bar  he  was  twenty-six  years  of  age. 
This  is  another  of  the  many  instances  in  which  lawyers 
who  have  risen  to  the  highest  judicial  positions  have 
commenced  with  a  training  in  a  ■oUoitor's  obambwB, 


Digitized  by 


Google 


JuNB  17, 1882.]       AND  SOLICITORS'  JOURNAL. 


287 


OOU&T  PAPB28. 

LAND    JUDGK8. 

Sittiiici  for  next  Waek  m  far  u  Mm*  are  appointed. 

Bafors  the  Bt.  Hon.  Jooaa  VbAHAaui. 

MONDA  T. 

Ix  CHAmm.— B.  Hegarty,  oonAnn  Bale.— Xnutee  A.  M. 
Blake,  aUooate. 

In  Coubt. — ^Ajgogneea  A.  M.  Miller,  oooupation  rent 

E.  Goilfoyle,   as  to  letting.— W.   Bagnall,  pnyment. — J. 

Kilbee,  re-entry  notioe,^-<r  Kilbee,  to  give  posaeaaion. 

T.  H.  Crafts,  as  to  sale.— Truateea  Little,  raceivar.^R. 
Moore,  do. — B.  F,  Peyton,  two  notices  firom  15th. — W. 
Anketell,  from  ICth. 

Before  BXAanm  (Mr.  Kennedy). 
F,  Blake^  rental. 


TUB8DA.T. 
Ix  Coubt.— R  D.  Smiilk,  as  to  onsts.— S.  Davis,  final 
■ehedole.— B.  J.  Brady,  payment. — M.  Cody,  as  to  poUoy.— 
B.  H.  O'BcTfn,  imeiTer  from  16th.— O.  B.  Low,  do.— 
W.  Bowland,  do.— Ber.  J.  Bradibaw,  do.— M.  Moiphy, 
to  vary  order.— BepresentatiTes  Chnrdi  Body,  rsoehrer. 


TSUSSDAY. 
In  CoosT.— B.  Moore,  from  8tb.— B.  O'Donnell,  re> 
ceiTer.- H.  Leader,  payment  by  receiver. — E.  J.  Holt*  as 
to  earriage  from  IStb.— ^  Holt,  do. 

Before  the  Bt.  Hon.  Jodu  Ormsbt. 
MOIfDAT. 
Iv  Chambib.— B.  W.  Fearon,  payment 
Ik  Coobi.— L.  O.  Wdr,  oarriage.— B.  U.  Bloomfield, 
reeeiver. — ^H.  E.  J.  Lotraan,   adjourned  motion. — O.  W. 
Cndee,  peremptorily. — Ber.  A.  W.  West,  final  sohedale 
firom  16th.  


T.  BionxUi, 


TUESDAY. 

BALB8  lit  OODBT. 


-    2  lots. 


WSDNS8DAT. 
Before  ExaimaB  (Mr.  M'Donnell). 
J.  Yoang,  rentaL— D.  P.  M'Carthy,  vonoh. 


TffURSDA  Y. 
In  Chamkb.— J.  Harshaw,  confirm  sale. 
I«  Coubt.— P.  H.  Here,  final  sohadole.- Bov.  A  Cookei 
do.— B.  Barke,  Uberty  to.bid.— B.  Kellett,  as  to  partition. 


COUBT  OF  BA.NKB(JPTCT. 
ADJCmiOATlOlfB  IN  BAKKBDFICT. 

Bell,  George,  of  Armagh,  in  the  county  of  Armagh,  shoe  ware- 

houaeman.    June  1;  Fridwi,  June  iQ,tLaiTut>day,  July 

18.    Cronhehn  i  ToNom,  aolra. 
CornuijThamss,  of  Mitlerttown,  Stradbally,  in  the  comity  of 

Waterford,   fanner.      Hay  S8;    Friiag,  Jmt  80,  and 

Tuetdaa,  July  18.    R  Dmorm,  solr. 
Flaaagan.  John,  of  Tnllamcn,  ia  the  King's  Ooaniy,  shAe- 

naksr.    Jonel;  Hidaii,JvMVi,%niTuuday,JulyM 

Craakdm  4  Tobiat,  soln. 
Freemaq,  Bichard  Deaoe,  of  Beachfield,  Cloatarf,  in  the  county 

of  Dublin,  Esquire,    J  nne  6 ;  T^uetday,  July  4,  and  Friday 

July  21.    D.  ^  T  Fila/erald,  auln, 
O'Brien,  Michael,  of  No.  8  Rnex- bridge,  in  the  etty  of  Dublin, 

grocer.    Junel;  fridi^, /imeSO,  and  7Wt(i>y,.Au{y  18. 

Cagey  4  CI"!/!  "^in- 
Tweadie,  David  Heniy,  of  CaBal-«treet,  Newry,  in  the  conntv 

of  Armagh,  gMoer  and  jBibUcan.    J  nne  6  j  Hiaadmr,  jMfc 

i,  vti  eiiday,  Jufy  iV    BmryC.  Ntilfm,wita, 


DVBLIH  STOCK  AMD  -SHARK  LIST. 


JUNE 

OSSORIFTIOH  or  STOCK 

Sat.    ltMi.,TM«|W».  Thar    ^ 
lO  1  U  1  U  1  14    U      M 

—  jpeOoiMoU      .. 

—  SpcRedoead     .. 

—  MsirspeStosk 

INDIA  STOCK. 
4  P  e  Out.  1888  1  Tritbte.  at     .. 
Si  P  c  Jan.  19U  {  Bk.  of  Irel.     ^ 

Baaka. 
ICO    Bankodrslaad 

IS    Londcn  Joint  Stock 

10          Do.           Xom 
it  MmuHrSMtrUmtUd) 
10   VaUtital  Bank  (Umlitd)  .. 
10    KtimuUtf  Uttrp-l[UrdJ 

lo            Do.       Na» 

10   SatmlBtmk 

2S    8timdaTd<^B.8,A.,tiri 

Stoam. 
so   BrItlDi  a  Irlah    .. 
100  City  or  DabllB  .. 
10   Oandalk  (Umlted) 

Mines. 

I    KlllalM  Slate  Co.  (Ilt'd)    . 
1   Mtii*»g<h.tflrolmd(Urii 
MlsoolUtaoous. 

10  Allianc*  *  Dab.  Ouna.'  Ou 
i         Do.             *>.   Nm» 
4    An>»U*(!»„HmUt* 
ao    C.  Dab.  Brewery  Ca  (Udl) 
IS    Ir.  C.  3  BalldinR  Soclatr .. 
4    Ktl»imtDltcm»t,In.,ttU 

9^-7  PrntrltUcAuurmmM 
Travawajra. 

10    BelflutTruu     .. 

10    Uablln  United  Tnunwara 

lO    Edlnbamh  Strvet  Trsma 

lo    L'pl  Un'td  Tram  *  Boa  ltd 

10    I/eediTnma 

lo   N'th  Metr.Tnunwar,L(nd. 

RaUwkra. 
100   Dnblln.  WUow,  *  Wfsrd 

100    Ot.Sonthsniand  Weatam 
100   Midland  Ot  Waatern 
SO   Watarf nrd  and  Lioiariek  .. 
RaUwar  Pr*f«roao« 
100    at.im-B(Irlnd)(t'd4po 
100    Do.  M  p  e          ..           .. 
LMWOd  at  n»d  Bmitala 
too    Dublin  and  Kliintown 

100    Do.,  Pref .  B  6  p  e 

Dabonture  Stooka. 

—  Bel<hstaNth'nCof,4pe 

—  C'fargna  asd  I.anw  4  p  o 

—  DabUn  A  WlcUow4pe   .. 

—  Do,  4i  p  c 

—  at.Northem(treltnd)  4p. 

—  Do,  4i  p  e 

—  Do.»pe 

—  Ot.North'n*Weat'n4}pc 

—  Ot.Soath'D  a  Waat'n.  4  p  <- 

—  Kllkennr  Junction,  A,6p« 

—  L-dsrrrAEnnKUllanfpc 

—  Mldlan/fi t.  Weit'n.  4  p  c" 

—  Do,4|pe 

—  WaterfardACantimlCpe 
anaeallaaeona  Dabont. 

Do.          New,  £100, 

looftf 

100 

ti9 

'osi 

■C^ 
10^ 

lOCl 

991 

lOlf 

74" 
"?♦ 

.0^ 

9^ 
1041 

S>9 

i 
\ 

J8~ 

101 

"L 

loT 

lool 
9911 

•0441 

I04 
10 

i| 
u5 

losi 

99*" 
99* 

I04H, 

lOlt 

7«r 

71 
loii 

loe 

leT 

»_ 

99H 

M4 

S'Jt 
3* 

87~ 

■  Sharei  not  fully  paid  up  are  giran  in  tlalia.  tad 

L  Rata— or  Oiacoiiac^S  Deroent.,  SOtli  Januaiy,  1*82. 
or  Deonalt— t  nar  cent.,  toth  Janiiary.  1881 
Nama  Daya— Jane  S8tli,  and  Jnhr  ISth,  188*. 
Aaganat  Dnya- June  aMh,  and  July  Utb,  ISSt. 
Bnatnaaaoommancaaat  1  80  o.ro. 


Bt»<ii—y't  OMmmt  mi  fWk— DaUHtatad  ConatituUoia^When 
climate,  age,  or  hnrdahipa,  bare  undermined  the  healih.  akin  dlaeaaaa 
ar«  prone  to  arias  and  augment  the  exiatlng  weakneaa.  Boflaway'a 
mefUcamenta  dally  prove  moat  aervloaaUe  even  under  the  moat 
auHward  eiirenaBatuaaa.  TUa  i^U.kiiown  aiHl  tal^Uy-eateoned 
uncuant  poaaeaiea  the  flneat  balaamtc  Tlrtuea,  which  aootha  and  haal 
without  inflaming  or  Irritating  the  raoet  tender  skin  or  moat  aenaitiTe 
■ore.  Holli»Bj'a  Ointment  and  Pilla  are  infaliibia  for  curing  bad  legs, 
Tariooae  veins,  swelled  aaklaa,  eiTripaUa.  aealy  akin,  and  eray  Taiiety 
of  skin  disease.  0?er  all  iheaa  diaordera  UoUoway's  remediea  exert  a 
qntek  asd  laTonrable  action,  and,  where  cure  ia  poaible.  gradually  but 
oartalnly  arrlra  at  that  oonanmmatlon.  They  are  InvaluaUa  In  the  cure 
oti ■ 
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BIRTHS,  MAKWA0E8.  AFD  DEATHS. 

BIRTHS 
AtLEN— Jana  10,  at  Upper  Ten^e-itmt,  DnbUn,  tbs  vita  of  Blohard 

Allan,  Baq.  nlioltar,  of  >  daughtar. 
f  BBNCH— Jnne  13,  at  Ouieafleld.  Ayleabuir-road,  DnfaUo,  the  wifa 

•I  John  A.  Fmicb,  Eiq,,  ioUdtor,  of  ■  daughter. 
OKOOHKOAN— June  9,  at  Bunbiu?  Oardena,  Upper  Bathmlma,  tha 

«tf*  of  Haabory  C.  Oeoghegan,  Bw| ,  aollcitor.  of  a  daughter. 
HAKBISON    June  11,  at  Monntjor-aqiiare,  tha  »Ua  of  the  Bon.  Mr. 

JwMga  Harrlion,  of  a  daughtar. 

UABRIAOEB. 

HABDINO  and  HAOUIRE- June  6,  bi  tha  prlrata  chapel  U  Ard- 
manafk  Faaiage  Weat.  fay  the  Very  Bar.  Canon  A.  Hagnire,  P.P., 
BaUineoUig.  uncle  to  the  bride,  Edward  Harding,  eldMt  aon  of  the 
late  JohnHarding,  Eaq.,  barrlatar-at-lav,  Cork,  to  Mai7,  tonrth 
daughtar  «i  the  late  John  Praltda  llagubv,  UP. 

M'MINN  and  SWAH  June  C  bjripecial  Ucenca,  at  Roatrevor.  bjr 
the  Bev.  Jamea  A.  Alllion.  lat  Mnnaghan.  O.  C.  H-Mlnn.  Eaq., 
•oUoltor,  Homgban,  to  Charlotte,  aldait  daughter  of  William  Swan, 
Eao..  Monaajianu 

O'HABA  anS  RUS^ELL-CRUIgB— June  18,  at  Bt  KeTln'i  Chapel, 
PraOahadraL  Marlbonmri-atreet.  hr  the  Bar.  B.  Conlan.  Admr., 
aaalitad  I9  Very  Bav.  N.  Walah,  8.J.,  and  Bar.  A.  Hnrplv,  8 J., 
Robert  P.  O'Hara,  Eaq.,  barriater-at-law,  Uountjoj-mnara.  Dublin, 
and  Derryhoyle,  Count;  Oalwaj,  onlj  aon  of  John  M.  O'Hara,  Clerk 
of  the  Faaoa,  Conntj  Oalwagr,  to  Beatrice,  dangbtnr  of  Robert 
BuHeU-Croiaa,  Eaq.,  J.P.,  DrTnam,  Sworda,  and  Mountjo7-plaa^ 
Dnblin. 

'BTRITCH  and  DUNN— June  8,  at  Bt  Thomaa'a  Choroh,  by  the  Rer. 
Jvaaa  Wbtt^  AM.,  Rector,  M.  M.  BtritcU  Eaq..  8.L,  Boyal  Irlah 
Conataboltt',  third  aon  of  tha  late  Andrew  Euaaell  Mtritofa,  Eaq., 
tarrWer  8^b^«,  B.11.  to  Liaale  B^  only  daughter  of  John  Dmm, 
Ea«,  UB.C.8.1.,  SnnmurtdU,  DnbUa 

DEATHS. 

OROHBELM— Jnna  It,  Florenoe.  aged  two  yean,  yomgeatdangfater 

of  Wm.  Henry  C.  Cronhalm,  Eaq.,  aolloltor,  Marlborough  Park, 


DOVLING— Jvne  12,  aoddenly,  at  Ma  feaManse,  Lower  Oardlner- 
atraet,  Wm.  F.  Dowllng,  Kaq.,  ■oUeltor. 

FONBBAL    REQUISITES   OV   BYBRY 
DESCRIPTION. 

49,     WALLER,     50, 
DENZILLE-9TREET. y? 

PUBLIC  NOTICES; 

DW.       CARROLL, 
•     «4,  LOWEB  BAGKVILLE-8TBBET,  DUBUM, 
Widiaa  to  eall  attention  to  hla  large 
ST«OK    OP    NOTEPAPEB8    AND    ENVELOPES, 
Direct  In  every  tnatanoe  from  the  Blaken 
They  are  Bold  to  the  Fnhlic  at  Vboleaale  Prioea. 
Hla  large  Stock  of 
LEATHBB      GOOD  8, 
Conptiaing  Baga,  Ponaa,  Walleta,  Pocket  Booki,  Metallic  Memo- 
randum Bodo,  Blotter!,  Writing  Caaea, 
With  every  arUcle  eonneetait  with  8tatlona7, 
Are  Bold  much  under  naual  obaigea. 
Priae  Medal  Account  Book  Manufacturer. 
Letterpreas  and  Llthognphie  Printer. 


AffauMt.A't*  ^  atarvft 


7» 


I  ITERARY   and   GENERAL    SALE    ROOMS, 

J  J    NOk  8  U'Olier-ttreet,  the  only  Sale  Rooma  In  Ireland  wherein  the 

Proprietor  haa  a  praotical  knowledge  of  the  Book  Department 

J.  W.  SULLIVAN,  Auctkineer  and  Valuator  (Aariatant  for  Sfiyean 

to  the  late  Mr.  J.  P.  Jonea), 
BeBpeettuUy  InTttea  the  attention  of  Bolidtora,  Ezecuton,  Truateea, 
Aialgneea,  or  otbera  tntereated  in  the  dispoMl  of  Libra'  lea,  Artiado 
Eflecta.  Houanbold  Furniture,  Ao.,  to  the  anequalled  taoilltlea  that  he 
poMcaaea  for  realihing  the  full  value  of  all  property  entnuted  to  hla 
oara,  Law  Llbrarla  receive  the  apedal  attantton  thst  prodnoed  aueh 
■atialactory  reenlta  In  the  aaleaof  the  Lllmriea  at  Baron  Greene,  Baron 
Plgolt,  Judge  BadcUfle.  Sergeant.  A  rmatrong,  and  many  otherB. 
Valoatfcna  made  for  Probata  or  other  pm^xaea  on  moderate  tenna, 

: 9' 

BOBERT  WHTTE, 
ladles'  &  Gentlemen's  Ji^  Boot  ft  Sboe  lannbctnrer, 

1,    MOBTH     FBEDBRICK.BTBEBT 

(Ballaiid-ttHare), 

KaTABLISHKD  OTIS  BAU*  A  CBRTCBT. 

Boot!  made  for  Weak  Anklea.  Deformed  Feet,  and  Surgical  pnrpoie! 

ol  every  deaerlptlon. 

AU  Work  ezeented  on  the  Premlaea  under  my  penonal 

aoperlntendenoe. 

Hone  but  flnt-elaa  Workmen  employed  In  either  Uildlig  or  Repairing. 


PUBLIC  NOTICES: 


THE  GHROMOGRAPH. 

INSTAMTAHBODS  EEFBODUCTION 

or 
MAMU8CBIPT8,  DOCUMENTS,  PLANS,  ko.,  M. 

Plant  CMd  Dutgiu  <»  mrlmu  Coloun  dUatned  (y  0»»  mnjU  OptroHm. 

The  Chromograpb  la  need  whbodt  either  Fsaaa,  IxxDO,  or  Snsp- 

iso,  and  with  akt  DxscsimoH  nr  Fapu. 
From  alf^t  to  ten  mlnntea  aufBoe  to  obtain  40  to  M  eoplea 
To  take  oB  the  writing  from  tha  oompoiUion,  It  la  auAdent  to  wadi 

the  apparatoa  with  a  aoft  tpnnge  In  clear  water  imaouTKLT  aftar 

having  taken  the  laat  hnpreaaion. 

PBICES  OF  CBBOHOOBAPBS. 

No.  I.  Octavo  Boxaa,  with  a  Bottle  ol  Ink,        ..  .,       10/- 

„   8.  4uarto     „  „  „  ..  ..        18/- 

„    S.  Foolioap  „  „  „  ....        M/- 

„   4.  Folio         .  „  „  ..  ..        M^ 

Extra  BotUea  o(  Ink,  1/-  par  BotOa 

Compoattlon,  </-  per  Ih. . 

T£StfS:-CAaa    WITB    OBngK. 

GERRARlTiROTHERS, 

87    STEPHEN'8-GBEEN,    DUBLIN.         S9 

TIT  ANTED— Waste  Paper,  Old  Aocoimt  Books,  Old 
Tt  Lead,  Zinc.  Talloia' Cnttlnga.  Printing  Shavinga.  A  qnantltj 
of  Newipapen  and  Brown  lapping  Paper  alwaya  In  atoek,  lold  b;  the 
pound  or  cwt.,  at  7,  Britain-lane.  Addreaa— PATRICK  HANBATTT, 
W,  FiaasB'a-LAn.  978 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    RAIL  WAT    ACCIDENTS     ALONE. 

AS8UBAHCB  AGAINST  FATAL  ACCIDENTS  AT  8BA. 

ASSUBANCE  OF  EMPLOTEBB*  LIABILITY. 

RAILWAT  PASSENGERS'  ASSURANCE  CO., 
the  oldeat  and  largeat  Company,  Inauring  agalnat  Aoddenta  of  all 
Unda  The  Rt.  Hon.  Lord  Kinnaird,  Chairman.  Snbacribed  Capital 
£1,000,000.  Paid-up  Capital  and  Beaerve  £840,000.  Moderate  Premluma. 
Bonua  Allowed  Co  Inaurers  after  Ave  yfan.  £l,7U0<00u,  haa  been  |iaid 
aa  compenaatlon.  Apply  to  the  Clerki  at  the  Ballway  Statlana,  the 
Local  Agenta.  or  64  Comhill,  or  B  Grand  Hotel  BuihUnga,  Charing 
Cnaa,  London.  Wiluaii  J.  Vias,  8eareta>7. 

Ag<nt»— Meaara.  Dndgeco  A  8an,.ll8  Orafton-atreet,  Dnblin,  or 64 
Comhill,  London.  Meava.  Stawaita  A  KIncaid,  8  Lelnater* 
atreat,  Dublin.  '  &] 

WATCHES — JEWELL  KRT Before  yon  buy  a 
watch  or  jewellery,  aend  for  tha  Midland  Conntlea  Watdi 
Company'a  Catalogue,  beautifully  Uluatrated  with  over  NO  oopper-plate 
engravliiga,  and  aent  ^roMt  andsoK  Jtte  on  appUaUien.  Addreaa— A. 
PaacT,  Manager,  Vyae-atreet,  Blrmtavfaam.  i8i 


MONEY 


TRISH     CIVIL     SERVICE 

L  PERMANENT 

BXJIIJJING   800IETT, 

tS.    LOWBB    SACKVILLB-STBKBT.   SUBLIM. 

Praaident— ALEXANDBB  PARKBB,  Eaq.,  J.P. 

The  DIreolora  invite  attention  to  the  raviaed  TabUa  of  the  Sotlaty , 

under  whiob  nnpreoedentad  advaniagaa  are  oSered  In  antotlng  peraoaa 

to  acquire  Freehold  or  Laaaehold  Property,  or  to  pay  off  Inoumbraneea, 

Ac. 

Tfu  AMMy  lua  alnady  aitantei  over  Nf»t  Bm>dni  Tkatuaad 
Poundt  SterHng  on  Uortgoft. 

DEPOSIT  -DBPABTMENT. 
The  preaent  rate  of  Intereat  allowed  on  Depoalt  Reoadpta  la  SI  per 
cent,  par  annum. 
Current  aecoonta  opened  and  ohaqna  booka  anppllad. 
Intereat  allowed  on  the  minimum  monthly  balance. 
Dep<eit  Bonda  and  l>epoait  Notea  are  iaued  lor  aoma  net  leae  Ibaa 
£100,  repayable  at  aueh  parioda  aa  may  be  deatred— not  lea  than  one 
year-with  half-yearly  ooapooB  forintereat  attaohed,  attberate  otSper 
cent,  per  annum. 
D^oaitora  have  the  following  guaianteei,  via.  :— 
tfu  nUre  /ted*  mwc,  under  (Aa  Act  1/  ParHamtH,  M  ttaaitid  es 
morlffaff*  of  fmlutli  or  IvueDoU  proptiti. 

Tht  toft  amount  rMtttaUe  on  iipotU  U  Umttad  bg  tk*  Att  M  <••• 
MrdioftkdialaneeimolothoSotioltonUimortgtet. 

Proapeetua  and  every  information  may  be  had  free  of  azpenaa,  on 
application  to 

ALFBBD  H.  MEBCER.  Secretary. 
So  a.  Lower  BaekvlUfraireet.  DnhUa 

'  IN  STOCKS  and  SHARES  often  yield  retoma  five 
to  ten  tlmeB  the  amount  inveated  in  aa  many  daya. 
Two  UaKKBixa  RuLia  for  aaceeas.  In  Explanatory 
Book,  aent  free. 

Addrea  GEO.  EVANS  A  CO.,  Broken,  Greaham 
Bonae,  Old  Broad-atreet,  London.  Z39 


Printad  and  PnUlahed  by  tha  Proprietor,  Joaa  Falgobbx,  every  Saturday,  at  88,  Upoar  Saekvilla^tivat,  in  tha  Paitib  of  St.  Thomaf 

and  Olty  9I  DabUii..«i»iirds|r,  /mih  17, 188S. 
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BAILWAY  CARRIERS,  AND  THE  CONTAGIOUS 

DISEASES  (ANIMALS)  ACT,  1878.— XL 

In  the  first  place,  in  order  the  more  readily  to  discern 
the  true  hewing  and  effect  of  Lynch  v.  The  Midland 
Jty.  Co~,  it  will  be  well  to  recall  some  genend  principles 
of  the  law  of  contracts  which  were  brought  into  appli- 
catioD  or  distinguished.  Those  on  which  impossibility 
of  performance  rests  as  a  defence  (see  Pollock,  Contr., 
Sod  ed. ;  Anson,  Contr. ;  2  Parsons,  Contr. ;  12  C.  L. 
J.  4 ;  19  Amer.  L.  Reg.  MA)  were  primarily  invoked. 
Now,  such  impossibility  may  relate  (1)  to  the  con- 
sideration of  a  contract — 1.«.,  where  the  consideration 
.cannot  be  executed  by  the  promisee  because  it  is  either 
ill^al,  or  impossible  to  perform,  for  some  reason  or 
other  (as  to  which  category  Bates  v.  Corl,  2  B.  & 
C.  474,  may  be  cited  as  a  strong  example) :  and 
(2)  where  the  impossibility  exists  in  the  performance 
of  the  promise,  ansinj;  either  (a)  from  the  act  of  Grod, 
or  (with  a  few  limited  exceptions)  from  inevitable 
acddent,  (6)  from  the  act  of  the  law  (of  our  own 
country),  or  (c)  from  the  acts  of  the  promisee.  We 
have  here  to  do  with  impossibility  existmg  in  the  per- 
formance of  the  contract,  and  arising  either  from  the  act 
of  the  law  or  of  the  promisee.  Firstly,  then,  while  as 
regards  cases  of  impossibility  of  consideratbn,  any 
impossibility,  arising  from  whatever  cause  (except  the 
act  of  the  promisor),  will  constitute  a  good  defence, 
cases  of  impossibility  arising  in  the  performance  of  the 
promise  by  the  promisor  are  governed  by  a  narrower 
role ;  and  as  to  the  latter  the  general  rule  is  that 
impossibility  of  performance,  whether  arising  through 
the  fault  of  the  promisor  or  not,  if  the  promise  was 
mad«  unconditionally,  and  not  obtained  through  fraud 
or  collusion,  will  not  constitute  a  defence.  The  question 
has  chiefly  occurred,  however,  where  the  impossibility 
has  arisen  after  the  contract  is  made;  and  as  to  su(»i 
cases  the  general  doctrine  may  be  expressed  that,  where 
a  person  contracts  absolutely  to  do  a  certain  act,  he 
will  not  be  discharged  from  his  obligation  by  the 
supervention  of  circumstances  rendering  performance 
impossible:  Atkinson  v.  Ritchie,  10  East,  630;  Kearon 
v.  Pearson,  7  H.  &  N.  386,  31  L.  J.  Ex.  1 ;  Thus  v. 
Bytrty  1  Q.  B.  D.  244 ;  Brown  v.  Royal  Insurance  Co., 
1  £.  &  £.  853,  28  L.  J.  Q.  B.  275;  Brewster  v. 
KtUheO,  1  Salk.  198 ;  Taylor  v.  CaldicdL,  3  B.  &  S. 
826,  833,  32  L.  J.  Q.  B.  164,  166;  HiU  v.  Sughrue,  U 
M.  &  W.  253  (as  to  which  see  Anson,  Contr.  313,  n., 
Pollock,  Contr.,  2nd  Ed.,  356,  n.)  ;  Arthur  v.  Wynne, 
14  Gh.  D.  603;  Jarois  v.  Tomkmson,  1  H.  &  N.  208; 
BuUock  V.  Dommit,  6  T.  B.  650;  Brecknock  Co.  v. 
Pritchard,  ib.  750;  Duncan  r.  Gibson,  45  Miss.  352; 
Lomis  V.  Ruetter,  9  Watts,  516;  Huling  v.  Craig,  Addison, 
342;  Thorn  v.  Ross,  4  Abb.  App.  Dec.  416;  Dermatt  v. 
Jones,  2  Wall  1 ;  Anspach  v.  Bast,  2  Smith,  Pa.  356 ; 
Kettinger  v.  Sanborn,  70  111.  146;  Lewis  v.  Atlas  M.  L. 
L  Co.,  61  Mo.  534;  Cobb  v.  Harmon,  23  N.  Y.  148; 
Dodge  v.  Van  Lear,  5  Cranch  0.  C.  278;  Booth  v. 
Spuyton  D,  R.  M.  Co.,  8  THomp.  &  C.  (N.  Y.)  368; 
Beebe  v.  Johnson,  19  Wend.  500;  Porter  v.  The  New 
England,  17  Mo.  390;  GUpins  v.  Consequa,  Pet.  C.  C. 
86 ;  Harmony  v.  Bingham,  2  Kern.  90 ;  Jones  v.  U. 
States,  17  Amer.  L.  B.  500 ;  and  as  to  impossible  con- 
ditions  in  wills,  see  Flood,  Wills  Per.  Prop.  437; 
Thomas  v.  Howell,  1   Salk.   170;  Buubury  v.  Doran, 


1.  R.  9  C.  L.  284;  Decrow  v.  Moody,  25  Alb.  L.  J. 
457.    This  rule,  however,  only  extends  to  express  con- 
tracts :  see  Taylor  v.  CaldweU,  uU  supra ;  Fitzgerald  v. 
Mid.  Ky.  Co.,  3i  L.  T.  N.  S.  771 ;  Adams  v.  NichoU, 
19  Pick.  275 ;  Boyle  v.  Agawam  Canal,  22  Pick.  381  ; 
Dermott  r.  Jones,  2  Wall.  1 ;  see  Bishop,  Contr.  ss.  615, 
619;  and  an  undertaking  to  be  answerable  for  delay 
caused  by  vis  major  cannot  be  made  part  of  an  implied 
contract:    Ford  v.   Cotesworth,  L.  R.  5  Q.  B.  544; 
Fitzgerald  v.  Mid.  Ry.  Co.,  vbi  supra;  cf.  BosweU,  v. 
Siuherland,  1  Canada  L.  T.  726.    And  to  this  general 
rule  of  law  one  exception  is,  as  we  have  premised,  that  (6) 
legal  impossibility,  arising  from  a  change  in  the  law  of 
our  own  country,  exonerates  the  promisor:    Baily  ▼. 
De  Crespigny,  L.  R.  4  Q.  B.  180,  38  L.  J.  Q.  B.  98; 
Brown  v.  Mayor  of  Londmi,  9  C.  B.  N.  S.  726,  13  ib. 
828 ;  AtHnson  v.  Ritchie,  ubi  supra :  Doe  d.  Angle»ea  v. 
Rugeley,  6  Q.  B.  107 ;  Richards  v.  Easto,  15  M.  &  W. 
253 ;  and  see  Newby  v.  Sharpe,  8  Ch.  D.  39 ;  Newington 
Local  Board  v.  Cottingham  Local  Board,  12  ib.  725; 
Esposito  V.  Bowden,  7  E,  &  B.  763,  27  L.  J.  Q.  B.  17 ; 
Beaton  v.  Dean,  3  Mod.  38 ;  Brewster  v.  KilcheU,  iM 
S'tpra;  Brick  Presln/terian  Church  v.  New  York,  5  Cow. 
538;  Brown  v.  Diliahunty,  4  Sm.  &  M.  713;  Bennett  v. 
Woolfolk,  15  Ga.  213.    So,  a  process  from  court  inter- 
rupting and   rendering   performance  impossible,  will 
furnish  an  excuse:   Walker  v.  Fitts,  24  Pick.  191,  195; 
Lord  V.  Thomas,  64  N.  T.  107 ;  Bain  v.  Lyle,  18  Smith, 
Pa.  60 ;  Ohio,  ^c,  Ry.  Co.  v.  Yohe,  61  Ind.  181 ;  Style* 
V.  Davit,  1  Black,  101  ;   Bliven  v.  Hudson  Rioer  Ry. 
Co.,  36  N.  Y.  403;  Burton  v.  Wilkinson,  18  Vt.  186; 
and  so  where  gooids  are  attached  in  the  hands  of  a 
carrier :   Verrall  v.  Robinson,  Tyrw.  1069,  4  D.  P.  C. 
242,  2  C.  M.  &  R.  495;  Styles  v.   Davis,  ubi  supra; 
Lawson,  Contr.  of  Car.  18;  4  Schn.  L.  Rev.  N.  S.  465; 
and  where  a  vessel  was  detained  by  a  military  ofHcer, 
it  was  held  that  the  owner  was  not  answerable  for  a 
loss  by  reason  of  a  fall  of  prices  of  goods  on  board 
during  the  period  of  detention,  he  having  yielded  only 
to  a  force  which  he  could  not  resist:    The  Schooner 
Onrust,   1   Bpji.  446;   but,  see   Gosling  v.  Higgins,   I 
Camp.  451  (regarded  as  bad  law  by  Mr.  Lawson,  Contr. 
of  Gar.,  and  by  Judge  Rose,  writing  in  4  Sthn.  L.  Rev. 
N.  S.  465).     And  a  statute  may  so  act  upon  a  contract 
as  to  suspend  its  operation  for  a  time,  and  yet  leave  it 
so  far  suDsisting  that  upon  the  repeal  of  the  law  the 
contract  will  be  revived  and  its  obligations  enforced ; 
10,  it  was  held  that  a  law  of  the  United  States  laying 
an  embargo  for  a  limited  time,  did  not  destroy  a  con- 
tract to  deliver  debentures,  but  only  suspended  its 
operation  as  long  as  the  law  continued  m  force:  Baylies 
V.  Fettyplace,  7  Alass.  325;  and  see  Hadley  v.  Clark,  8 
T.  R.  259.    Another  exception  to  the  general  rule  is, 
as  we  have  premised,  that  (c)   if   the    impo^siblity 
results  from  the  act  (or  default:  Bigland  v.  SIcelton,  12 
East,  436;  I  Ro.  Ab.  453,  N.)  of  the  promisee  or  his 
agents,  the  promisor  is  excused;  and  so,  even  if  the 
impossibility  arises  only  indirectly  from  such  acts,  at 
where  one  was  engaged  to  excavate  some  land,  and  to 
replace  the  earth  in  a  certain  way,  and  by  the  direction 
of  the  promisee  he  deposited  the  earth  temporarily  upon 
the  land  of  a  neighbour,  who  refused  to  allow  him  to 
remove  it:  Tome  v.   Doelger,  6   Rob.   251;  and  see 
Caines  v.  Smith,  15  M.  &  W.  189 ;  Short  v.  Stone,  8  Q. 
B.  358;   Ford  v.  TUley,  6  B.  &  C.  326;   Bowdell  v. 
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Panoiu,  10  Eait,  359;  Roberta  y.  Bur^  Com.,  L.  B. 
4  C.  P.  755,  5  »6.  310;  Tev>ksbury  y.  CfConneU,  2i 
Gal.  60;  Johnston  ▼.  Caulkutt,  1  .Johns.  Cm.  116; 
M'CoUough  V.  Baker,  47  Mo.  401 ;  Squire  t.  Wr^kt,  1 
jyi o.  App.  1 72 ;  Sinjief  v.  International  Life  Ince.  Co. 
3  Norris,  Pa.  But,  in  all  8uch  cases  within  those 
exceptions  there  must  be  an  actual  impossibility,  ami  it 
is  not  enough  that  the  change  of  circumstances  would 
render  the  performance  more  difficult,  onerous,  or  ez- 
pensire:  WxUiamt  v.  Vanderhili,  38  N.  Y.  217;  and  see 
cases  cited  supra,  in  reference  to  general  rule ;  nor  is 
the  promisor  excused  if  the  impossibility  of  performance 
applied  to  him  individually,  and  the  thing  is  not  in- 
herently impossible :  Lloyd  v.  Crigpe,  5  Taunt.  249 ; 
M'Niel  T.  Reed,  2  M.  &  S.  89,  9  Bing.  68 ;  and  the 
defendant's  insolvency,  and  consequent  inability  to 
carry  out  his  part  of  the  contract,  constitutes  no 
defence:  Leuiv)  v.  Atlai  Mat.  Life  Ince.  Co.,  61  Mo. 
534  ;  Malon*  v.  DockrilL,  I.  R.  3  C.  L.  561. 

Passing  from  this  subject,  we  have  now  to  turn  to 
some  other  doctrine*  of  the  law  of  contracts.  And 
first  we  may  note  that  the  general  principle  is  that  the 
person  who  is  to  be  discharged  from  his  liability  npon 
a  contract,  by  the  performance  of  a  certain  act,  is 
impliedly  bound  to  do,  or  cause  to  be  done,  the  act 
which  is  to  discharge  him :  Cranley  v.  Hillary,  2  M.  &  S. 
120.  But,  in  reference  to  various  contracts,  it  becomes 
a  question  on  whom  the  obligation  so  rests  of  perform- 
ing certaia  acts  necessary  for  the  completion  of  the 
contract:  see  Bigland  v.  Slcelton,  13  East  436;  Fry, 
Spec.  Pel.,  2nd  ed.,  633 ;  Morgan  v.  South  City  Market 
Co.,  and  Posnett  (Q.  B.  D.,  June  8,  J  882).  "  I  think," 
said  Lord  BUckbnm,  in  the  recent  case  of  Macay  y.  Dick 
(L.  H.  6  App.  251),  "I  may  safely  say,  as  a  general 
rale,  that  where  in  a  written  contract  it  appears  that 
both  parties  have  agreed  that  something  shall  be  done, 
which  cannot  effectually  be  done  unless  both  concur  in 
doing  it,  the  construction  of  the  contract  is  that  each 
agrees  to  do  all  that  is  necessary  to  be  done  on  his 
part  for  the  carrying  out  of  that  thing,  though  there 
may  be  no  express  words  to  that  effect.  What  is  the 
part  of  each  must  depend  on  circBmstances.  In  a  very 
taxiy  case  in  England,  in  the  Year  Book  of  9th  Edward 
lY.,  Easter  Term,  4  A.,  where  the  defendant  was  sued 
«n  an  obHgation,  the  condition  of  which  was  that.  If  the 
great  bell  of  Mildenhalt  should  be  brought,  at  the  cost 
of  the  men  of  Mildenhall,  to  the  house  of  the  defendant 
in  Norwich,  and  there  weighed  and  put  in  the  fire  in 
the  presence  of  the  men  of  Mildenhall,  and  the  defen- 
dant made  a  tenor  of  it  to  agree  with  the  other  belb  of 
Mildenhall,  the  oblintion  should  be  void.  Choke,  then 
Chief  Jastice,  and  littleton,  and  Moile,  then  judges, 
held  that  a  plea  by  the  defendant  that  the  bell  was  not 
to  be  weired  nor  put  in  the  fire  was  bad,  for  the 
defhndant,l)eing  a  brazier,  it  was  his  part  to  weigh  it 
and  put  it  in  the  fire ;  Needham,  who  was  the  fourth 
Judge,  {bought  that  the  weighing  of  the  bell  required 
no  particular  skill,  and  might  as  well  have  been  done 
by  the  men  of  Mildenhall  or  those  they  employed  as 
by  the  defendant.  But  he  said  that  the  patting  it 
into  the  fii«  was  the  part  of  the  artificer.  And  in 
reference  to  the  time  oi  performance  in  such  cases,  the 
asme  learned  judge  laid  it  down  (Fordy.  Cotesworth, 
tAi  supra)  that,  whenever  a  party  to  a  contract  under- 
takes to  do  some  particular  act,  the  performance  of 
which  depends  entirelv  on  himself,  so  that  he  may 
choose  his  own  mode  of  fulfilling  his  undertaking,  and 
the  contract  is  silent  as  to  the  time,  the  law  implies  a 
contract  to  do  it  within  a  reasonable  time  u^der  the 
eircqmstances ;  but,  when  the  act  to  be  done  is  one  in 
wUch  both  parties  are  to  concur,  and  both  bind  them- 
selves to  the  performance  of  it,  that  which  is  im{4ied 
by  law  is  not  that  either  party  contracts  that  it  shall 


be  done  within  a  fixed  or  a  reasonable  time,  bat  that 
each  contracts  that  he  should  use  reasonable  diligence 
in  performing  his  part.  In  Wise  v.  G.  W.  Ry.  Co. 
(1  H.  &  N.  68,  25  L.  J.  Ex.  258),  a  horse  was  delivered 
to  the  company  to  be  conveyed  to  W.  for  the  plaintiff. 
On  arrival  at  W.,  the  company's  servants  either  forgot 
or  did  not  notice  that  the  horse  had  arrived,  and  on  the 
plaintiff  calling  for  it  the  next  day  it  was  discovered  in 
a  horse-box  on  the  siding,  and  found  to  be  injured 
from  remaining  all  night  in  the  cold  and  in  a  confined 
position.  ,  It  was  the  usual  and  proper  course  for  the 
sender  to  give  an  intimation  to  the  conmgnee,  and  for 
someone  to  come  to  meet  the  horse  at  the  end  of  the 
journey,  and  this  had  not  been  done.  It  was  considered 
that  (indei^ndently  of  tihe  special  contract  in  IJie  case) 
the  company  would  not  have  been  liable,  as  the  injury 
had  been  the  result  of  the  plaintiff  not  being  ready  to 
receive  the  horse  on  its  arrival  at  W.  Cf.  Gordon  y. 
G.  W.  Ry.  Co.,  8  Q.  B.  D.  44 ;  M'Kean  y.  M'lver 
L.  R.  6  Ex.  36;  and  as  to  agreements  to  perform 
servioes  with  instruments  sappli^  by  the  other  party, 
see  Robertson  v.  Amazon  Tag  Co.,  7  Q.  B.  D.  598.  It 
was  held  in  HaU  y.  Pennsylvania  Ry.  Co.  (\9  Amer.  Lw 
Reg.  250),  that  a  strike  of  its  employees  is  no  defence 
to  a  common  carrier  in  an  action  for  damages  for  delay 
in  transportation:  bnt,  in  Pittaharg,  ^.,  Ry.  Co.  y. 
HolhiBell  (65  Ind.  188),  it  was  held  that,  in  an  action 
against  common  carriers  for  failure  to  receive  and  carry 
live  stock  in  pursuance  of  their  agreement,  it  is  a  good 
defence  that  they  were  prevented  from  fulfilment  solely 
by  the  armed  violence  of  their  late  employees,  whose 
wages  had  been  reduced,  and  who  had  quit  work  and 
struck  for  higher  wages.  If  a  carrior  give  notice  that  he 
will  not  be  Fiable  unless  certain  conditions  are  com- 
plied with,  he  must  provide  the  means  for  obtaining  the 
customer's  compliance:  thus,  a  regulation  that  the  carrier 
will  not  be  liable  for  the  loss  of  baggage,  unless  the  same 
has  been  checked,  if  it  have  any  effect  { Williams  y.  O.  W. 
Ry.  Co.  10  Ex.  15;  G.  W.  Ry.  v.  Goodman,  12  C.  B. 
313),  will  not  prevent  a  person  who  gave  his  baggage 
to  the  carrier's  agent  ana  demanded  a  check,  but  fuled 
to  receive  one,  because  the  person  whose  duty  it  was  to 
give  them  was  not  present,  firom  recovering  its  valne : 
Freeman  r.  Neieion,  3  E.  D.  Smith,  245  (Amer.).  Awl 
as  to  tiie  exoneration  of  the  carrier  from  liability  for 
results  arising  from  the  discharge  of  duties  undertaken 
by  the  customer,  which  would  otherwise  devolve  on  the 
carrier,  see  cases  collected  in  14  Ir.  L.  T.  380.  Bearing 
those  general  principles  and  illustrations  in  mind,  we 
shall  next  state  the  affect  of  Lynch  v.  The  Midland  Ry. 
Co. — a  case  on  which  we  think  it  right  not  to  comment 
more  directly  at  present,  as  we  believe  an  appeal  is 
projected  ;  and  we  shall  bnt  add  that,  of  the  decisiaBS 
nere  eoHented,  the  only  ones  there  cMed  were  BaH^ 
v.  Be  Crespigny,  Bsposko  v.  Boteden,  Richards  v.  Easto, 
Shaw  y.  G.  S.  ^  W.  Ry.,  Newington  Local  Board  y. 
Cottingham  Load  Board,  and  Fitzgerald  v.  The  Midland 
Ry.  Co. 


THE  SALVATION  AKM5f. 

The  Salvation  Army  has  managed  at  last  to  Ket  a 
deoislon  from  a  superior  court  on  the  moot  question  of 
the  legality  of  their  pnblio  gatherings.  The  ease  has 
been  attentively  watched  over  the  entire  kingdom,  toe 
the  difficulty  of  deaUag  with  the  noiay  if  well-maaning 
army  has  been  no  small  one.  It  is  fortoaata  that  the 
facta  before  the  oouit  on  Tuesday  last  are  rapeeeaa- 
tative  ol  the  otdiaary  daily  ooourieoees  thionghoat  the 
ooantry,  tor  the  deaision  will  at  least  inform  magistratea 
what  their  duty  is,  though  it  may  be  doubtful,  whether 
it  has  rendered  it  easier. 

The  facts  of  the  ottse  were  as  follows :  A  ehanje  was 
made  by  the  police  of  Weaton-super-ilfare  against  the 
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defeadaats,  who  were  leaders  of  the  Salvation  Army, "for 
that  they  did  aalawfally  and  tamaltaoaaly  assemble 
with  divers  other  peraoas  to  the  nnmber  o{  100  or  more 
in  pablio  thoroaghfares "  to  the  distarbanoe  ot  the 
poblio  peaoe.  It  was  proved  that  the  Salvation  Army 
is  aa  organised  body  of  persons  who  are  and  have  for 
some  time  been  in  the  habit  of  forming  themselves  into 
pablio  prooesaioQB,  and  parading  the  pablic  streets  with 
bands,  flafts,  and  banners.  They  start  from  a  hall  for 
the  par  pose  of  ooUeoting  as  they  go  a  mob  of  peraonn, 
with  whom,  attended  by  mooh  shooting  and  singing, 
noise  and  uproar,  they  retorn.  At  Weaton-saper-Mare 
there  was  another  body  who  oalled  themselves  the 
Skeleton  Army,  wblob  also  paraded  the  streets  for  the 
express  parpose  of  disturbing  the  operations  of  the 
Salvation  Army.  There  were  also  large  nambers  of 
other  persons  who  were  aooastomed  to  assemble  aroaad 
or  in  front  of  the  Salvation  Army,  some  of  whom  oame 
to  assist  the  Skeleton  Army  in  disputing  their  passage, 
while  others  encouraged  such  passage  by  shouting, 
uproar,  and  noise,  the  effect  produced  being,  to  use  the 
words  of  the  special  case,  "  to  the  great  terror,  distarb- 
anoe, annoyance,  and  inoonveoienoe  of  the  peaceable 
iDbabitaots  of  the  town  and  to  the  endaogeriog  of  the 
pablio  peace."  On  several  ooeasions  when  the  hostile 
iwdieB  had  some  into  ooUiaion  there  was  a  free  fight, 
and  great  disorder,  among  the  incidents  of  which  blows 
and  stone-tbrowiiig  were  noticeable.  On  the  23rd 
March  last  one  of  these  fights  occurred.  The  police 
were  for  a  long  time  unable  to  cope  with  the  distnrbauce, 
bat  at  length  they  were  reinforced  and  the  crowd 
dispersed.  Complaints  were  made  by  the  inhabitants 
to  the  police,  and  a  notice  was  consequently  issoed, 
signed  by  the  magistrates,  to  the  effect  thst  there  were 
reasonable  groouds  for  apprehending  a  repetition  of 
aadb  liotoas  and  tamaltuous  assemblies,  and  conclading 
with  tbeee  words :— "  We  do  therefore  hereby  requira, 
order,  and  direot  all  persons  to  abstaio  from  asBembliog 
to  the  disturbance  of  the  pablic  peaoe  in  the  pablio 
streets  within  the  parish"  of  Weston-super-Mare.  Oa 
Banday,  the  26ch  Marob,  while  numbers  of  the  inhabi- 
tants were  proceeding  to  morning  service  at  the  varioas 
oharohea  and  chapels,  the  Salvation  Army,  formed  into 
a  procession  headed  by  the  defendants,  began  to  march 
from  their  hall  through  the  streets.  They  were  snr- 
roanded  by  a  tumaltaous  and  shouting  mob  which 
increased  in  numbers  as  they  went  on.  The  police 
•topped  them,  and  the  defendants  admitted  that  they 
were  leading  the  prooessioo,  and  that  they  had  re- 
oeived  or  seen  the  notice.  The  police  required  them 
to  comply  with  the  notice  and  to  desist  from  leading 
the  prooessioo,  but  the  defendants  refused  and  marched 
on  some  30  yards  farther,  saying  that  they  should  still 
proceed.  They  were  then  arrested.  None  of  the 
defendants  were  gnilty  of  any  overt  act  of  violence 
other  than  these  aotn,  and  submitted  quietly  to  their 
arrest.  The  special  ease  oooeladed  by  finding  that 
the  pvocession  on  the  morning  iu  qnestion  was  oaloa- 
lated  to  cause  a  breach  of  the  peaoe,  and  that  there 
was  reason  to  fear  another  ooUiaion  with  the  Skeleton 
Army,  followed  by  the  asaal  fighting  and  disturbance. 
Before  the  magistrates  the  defendants  ooateoded  that 
there  had  not  been  any  tnmultuoas  and  anlawful 
gathering  on  their  part,  that  they  had  not  been  guilty 
«{  the  charge  against  them,  and  that  their  arrest  was 
illegal.  The  magistrates  decided  against  the  defend- 
ante,  and  ordered  them  to  find  sureties  to  keep  the 
peaoei  From  this  the  defendants  appealed,  and  the 
question  before  the  oonrt  was  whether  the  order  ot  the 
asaf^trates  was  valid. 

For  the  appellants  it  was  argned  that  they  bad  used 
•o  foioe  or  violenoe,  and  bad  not  iotended  to  resist  the 
poUee,  bat  merely  to  go  oa  with  their  prooessioo 
notwithstanding  the  opposition  of  the  Skeleton  Army, 
lo  that  extent  they  were  justified,  for  they  were  not  an 
nalawfal  assembly— >.<.,  an  assembly  for  an  nalawfol 
objeot  or  with  intent  to  carry  out  a  lawful  object 
riotonaly  and  tumaltaously.  The  only  riot  or  tumnlt 
was  that  of  the  persons  besetting  them.  Their  object 
is  walking  through  the  streets  was  in  itself  lawful ;  if 


so,  the  assembly  could  not  become  anlawful  by  the 
conduct  ot  oiber  persons,  and  that  even  although  it 
tended  to  provoke  oppositioii,  S.  v.  Vincent,  9  0.  A  P. 
91,  was  referred  to.  There  Alderson,  B.,  in  summing 
up  told  the  jury,  "  I  take  it  to  be  the  law  ot  the  laud 
that  any  meeting  assembled  under  saoh  oiroumstanoes 
as,  according  to  the  opinion  of  rational  and  firm  men, 
are  likely  to  produce  danger  to  the  tranquillity  and 
peace  of  the  neighbourhood  is  an  anlawful  assembly. 
You  will  have  to  say  whether,  looking  at  alltke  ciretim- 
stances,  the  defendaut'i  attended  an  unlawful  assembly." 
This  was  an  authority  for  the  proposition  that  the 
court  must  look  at  the  nature  and  intent  of  the  assembly 
itself.  In  the  present  case  the  defendants  only  intended 
to  do  a  peaceable  and  lawful  act,  and  they  ought  to 
have  been  protected  against  the  violence  of  otheai  who  > 
soaght  to  assail  them. 

For  the  magistrates  it  was  pointed  ont  that  there  was 
no  oonviotion  of  the  defendants,  but  merely  an  order  to 
find  sureties.  The  magistrates  were  justified  in  making 
the  order  even  if  the  assembly  was  not  anlawful,  if  there 
was  a  tendency  to  produce  a  breach  of  the  peace.  The 
defendants  had  gone  through  the  streets  to  ooUect  a 
mob  of  the  roughest  and  worst  olasaes,  possibly  in  order 
to  ibdooe  them  to  attend  their  aervioeB,  bat  stUl  oaosing 
distarbanoe  to  the  pnblio  peaoe  in  so  doing,  Tliey 
were  aware  that  they  would  have  opponents,  and  that 
disorder  would  lollow  from  their  proceedings.  The 
notice  of  the  magistrates  was  general,  and  inoladed 
both  the  defendants  and  their  opponents.  Befereuce 
was  made  to  the  oases  of  persons  exhibiting  pictures, 
(be,  in  their  shop  windows  and  causing  crowds  to  as- 
semble, who  were  held  to  be  guilty  of  nuisaaee.  The 
defendants  were  the  oaose  of  riot  and  tumult,  and 
might,  therefore,  properly  be  oalled  upoo  to  find  sUretiee 
to  iceep  the  peaoe. 

The  court,  witboat  oalling  on  the  other  side  for  a 
ngiy,  held  that  the  order  of  the  magietrates  was  in- 
valid. The  object  of  the  defeadaats  was  in  itself 
laudable,  and  they  had  not  used  aoy  force  or  violence. 
Their  marching  in  procession  was  not  of  itself  aulawtul, 
any  more  than  the  like  acts  on  the  part  of  many  other 
pablio  bodies.  Before  the  magistrates  could  bind  them 
over  to  keep  the  peace  they  most  be  justified  by  some 
anlawful  act  committed.  The  defendants  were  charged 
with  •'  anlawfuUy  aad  tumaltnoaaiy  assembling  with 
ottiors  t»  the  distorbanee  d  the  peaoe."  Ibeir  mare 
nomber  did  not  make  tbeir  assembly  aoiawful.  They 
were  not  in  tbeoMei*«s  tonultnous,  nor  wece  tber 
themselves  guilty  ol  any  diitarbaoes  ot  the  peace.  If 
it  bad  been  their  intention,  or  if  it  bad  been  the 
natural  consequence  of  their  acts  to  prodnoe  disturbance 
they  might  have  been  responsible.  But  it  was  only 
because  others  would  molest  them  that  any  riot  ot 
tumalt  would  arise.  What  right  had  these  others  to 
interfere  with  them?  these  oilers  bad  no  sueb  rights 
and  it  was  the  daty  of  the  magistrates  and  police  to 
prevent  such  interfersnoe.  "Sba  riots  eneaad  sot  from 
tbe  acts  of  the  Salratien  Army,  but  from  the  oppesition 
to  them.  It  was  anlawful  iot  persona  to  assemble  with 
the  intention  of  doing  anything  wfaieh  if  carried  out 
would  be  riotous;  bat  beoaose  others  acted  riotously 
the'defendants  would  not  be  guilty  ot  riot.  It  wa«  not 
anlawful  to  do  a  lawful  act  merely  because  others  made 
it  the  pretence  for  raising  a  riot.  The  ooart  also  ia- 
timated  a  strong  opinion  thai  tbe  magistrates  would 
fail  to  do  tbeir  duty,  if,  in  tbe  event  of  futore  dis- 
tarbanoe, they  did  not  arrest  aad  make  ao  example  of 
the  real  distOrbera,  vi&,  tlw  Bkaletoa  Anny. 

We  have  set  oat  at  length  the  sabslattee  of  tbe 
atgameots  and  the  jadgmeota  in  this  ease,  as  it  will  be 
.  some  little  time  before  the  full  reports  are  published, 
and  because  of  its  importance  to  magistrates.  That 
the  decision  ia  right  will  not  ssriously  be  questioned, 
although  there  are  many  inhabitants  of  towns  to  whom 
the  Salvation  Army  and  its  gatherings  are  a  real 
nuisance,  and  who  cannot  therefore  be  expeoted  to 
appreciate  a  legal  dootriue  when  it  oooasiooe  them  per- 
sonal discomfort.  Bat  now  that  the  meetings  and 
prooessions  ot  the  Salvation  Army  are  prononnoed  to 
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be  le^al,  aud  any  iDterf«renae  with  them  illegal,  it  ia 
prohable  that  the  oppoBitioa  they  have  enoonnterad 
will  largely  abate.  If  not  oease  altogether.  Ia  any 
eveot  the  doty  of  the  magistrates  and  the  pdioe  ii 
olear.  They  mOHt  arrest  the  parBona  aotaally  eaoaing 
the  braaoh  of  the  peaoe  and  reqnire  them  to  give 
Boretlas  for  their  good  bebavioar.  In  fact,  they  mast 
deal  with  them  4n  tb«  same  way  as  the  Weetoa-saper. 
Mare  magiatratei  sought  to  deal  with  tbeir  peaceable 
opponenta.  The  wooder  is  that  it  did  not  ooear  to 
tbem  to  have  done  so  before. — Jutlict  of  the  Peace. 


MARRIED  WOMEN'S  PEOPERTT  BELL. 

This  Bill  is  now  in  the  Honse  of  Commons,  and  was 
ordered  to  be  printed  Jane  2.  We  discassed  the  Bill 
aa  amended  by  the  Committee  of  the  Honse  of  Lords, 
in  the  Law  Tima  of  April  US,  p  417,  bat  sinoe  that  lime 
soma  eonsidarable  changes  have  been  made,  so  that  it 
is  naoassaiy  to  re-examine  the  Bill  in  ite  altered  form. 
It  oootaiea  fonz  new  clanses :  "  Ezeootion  of  general 
power"  <4) ;  "  Married  woman  as  an  exiegntriz  or  tros- 
tee  "  (18) ;  "  Legal  repneeeatative  of  married  woman  " 
(38);  ''laterpretatian  of  teroas"  (24).  This  pUn  of 
potting  an  interpretation  of  terms  at  the  end  of  an  Act 
w  very  oh^tioaable.  If  it  is  not  "  looking  the  door  on 
tfie  insida,"  it  is  at  least  patting  the  key  in  a  most 
inooavenieDt  piaoe.  And  the  key  is  a  very  important 
oosL  '  "  Tha  word  '  oeeairact '  in  this  A«t  shall  ioclade 
the  aooeptaDoa  of  any  trost,  or  of  the  offioe  of  ezeootrix 
or  adfloioistratris,  and  the  provisions  of  this  Act  as  to 
UaMlitieaof  masried  women  shall  axtend  to  all  liabilitiea 
bjr  raaaon  of  any  breach. of  trast  or  devattavit  oommitted 
by  any  mamiod  wottan  being  a  trostee  or  exeontriz 
eithw  befoia  of  after  matriage." 

We  eaabol  bat  think  this  very  important  eztension 
of  the  Bill  has  been  made  without  doe  eonsideration  of 
the  effect  of  this  noo-nataral  interpretation  of  the  word 
"  oontcaot."  By  the  first  aud  goTerning  olaase  of  the 
Bill  the  married  woman  may  enter  iuto  any  "  contract" 
aa  if  she  were  feme  tele.  Heiioe  by  this  new  olaase  she 
may  aooepl  a  trost  or  exeoatorship  as  If  aha  were  fttnt 
loU,  and  therefore  appamntly  wiihoot  tha  consent  of 
tha  hasband ;  bnt  by  the  present  law  a  hasband  is  liable 
for  hia  wife's  breaches  of  trust  (Lswin,  82^.  and  also  for 
her  dewutotbt  (Wins.  Uxors.  18S8).  Obrioasly  the 
hnsliuid.Bfaoald  be  freed  fiam  thia  liability.  Bat  it  is 
hy  oa  jnaana  eleai  whether  this  Bill,  gives  saeh  reliet 
It  'We  nsad  the  word*  "  aoeeptance  of  trost "  in  som« 
of  the  Tarioas  plaaea  in  clanee  1,  whece  the  word 
"oontiaot "  oeoan,  we  simply  get  nonaaase.  How  can 
a  marciad  woman  or  anybody  else  ha  aaed  "  either  in 
'aoeeptance  of  any  tmat'  «r  in  tort?"  And  the  Bab> 
olanae  (8)  will  have  to  be  read,  "  Every  aeoeptaaoe  of 
anytnat  ooterad  into  by  a  marriad  woman  shall  ha 
da^mnd  to  bo  an  aooeptanae  of  trost  entered  into  by 
bat  witfh  vaspoot  to  and  to  bind  her  sepacate  prope(ty> 
naleaa  theoonteaay  be  ahowa." 

This  addition  of  an  extension  elaoaek  nnder  the  nnooa 
of'  an  intarpratatieo,  sandars  a  oairefal  lerisioa  of  the 
whole  .Bill,  naadfnl ;  and  it  vroold  ha  a  great  improvei 
■Mnt-if  a  alaoaa  were  added  protesting  a  hasband  from 
aai;  li«bllit9  In  oonBaqaenoe  oi  hia  wife'a  acoeptaooeot 
any  trust  or  exeoatorship,  Ac.  The  framers  and 
■opportaanof  this  BUI  eeem  so  antirely  t»  ignore  the 
intereats  of  married  men  that  weeannot  help  soggestiog 
that  tiaagr  asuat  ail  be  oonflrmed  bachelors.  Clanaa  4, 
Which  tniU^caadartbe  property  pas8in((  nnder  a  married 
woman^s  will,  in  eoDseanence  of  her  esaootioa  of  a 
ganeial  power,  liable  for  ber  debt*,  seems  vary  reasooc 
able.  Compare  tfao  preaant  law  in  Sogden  on  Poworat 
StU  ad.  474.  and  the  notos  to  Silt  y.  iVisM  and  ffulme  v. 
Tii»a$a,  io  Whita  and  Tndor's  Leading  Caaea  on  Bqaity, 
vol.  i.  140,  vol.  ii.  49S.  Clanse  88  deolares  that  the 
personal  representative  of  the  naarried  woman  shall 
*'in  (Mpeet  oif  her  aaparate  estate,  have  the.same  rights 
atad  UabiUties^  and  ha  snbject  to  the  aame  jarisdiotion, 
aa  she  vonld  ha  if  she  ware  living."  Ibie  ia  not 
grammar, aud,  moreover,  beoomes ridionlons  when. read 
with  alaaM  IS,  wtuoh    relates   to  legal  prooeediags 


between  hasband  and  wife,  and  makes  special  regu- 
lations with  regard  to  such  proceediogs  when  they  are 
living  together. 

It  will  be  seen  that  the  Bill  has  been  greatly  altned, 
bnt  in  some  rsspeets  not  amended. — Lav  l\met. 


PRACTICE  m  "FAIR  RENT"  CASES. 

It  is  impertant  to  soitors  and  their  advisers  in  the 
Land  Commission  Coart  to  attend  to  the  notice,  which 
we  print  elsewhere,  in  reference  to  tha  praotiae  in  fair 
reutoasea.  Agraementa  entered  into  in  Form  No.  8S 
do  not  at  once  operate  aa  a  withdrawal  of  an  originating 
notioe,  so  that  it  is  desirable  in  saoh  oaaes  to  make  a 
distinct  applieatloD,  in  Form  No.  71,  for  leave  to  with- 
draw the  originating  notioe.  Neglect  so  to  do  will, 
render  the  parties  liable  to  inoac  costs  that  might 
otherwise  have  bean  avoided. 


SPECTATORS  AT  A  PRIZE-FICHT. 

When  the  full  Court  for  the  Consideration  of  Crown 
Cases  Reserved  meets,  it  nearly  always  differs.  This  is 
partly  becaase  so  naany  as  a  dr^aaa  lawyers,  even  whea- 
tbey  are  jadgea,  are  not  likely  to  agree  npon  any 
snbieot,  bat  more  substantially  becaase  the  fall  Coart  is 
not  summoned  except  is  very  doubtful  oaaes.  Tha 
resnlt  asually  obtained  from  so  numerous  a  coneilium  is 
seldom  in  proportion  to  the  laboor  involved.  The  knot 
required  to  be  untied  is  either  of  an  exceptional  charac- 
ter, not  likely  to  oocur  again ;  or  it  is  found,  after  all, 
to  be  matter  of  fact  rather  than  of  law.  This  last  con- 
sideration accounts  a  great  deal  for  the  differenoe  of- 
opinion  io  Meyma  v.  Gcmeg,  heard  before  eleven  judges, 
and  reported  in  the  Jaue  number  of  the  Law  Journal 
Rtpmts.  Upon  the  only  pure  question  of  law  involved — 
namely,  whether  a  prise-fight  is  an  assault  by  the  com- 
batants on  one  another — there  is  no  difference  of  opinion ; 
bnt  the  jodges  are  eight  to  three  on  the  character  of  tha 
evidence  oeeeasary  to  oonviot  a  spectator  of  aiding  and 
abetting  the  aasaalt.  As  Mr.  Justice  Manisty  pointa 
ooti  the  purely  legal  question  wa>  not  before  tha  Court. 
No  point  of  law  was  reserved,  in  referenoe  to  tha  prio- 
cipals  in  the  fight,  who  were  oonvioted  without  appeal. 
The  ease  stated  ia  regard  to  Coney  and  two  othera,  who 
were  byatanders,  was  oonsiateot  with  the  fight  not  being 
a  priae-fight.  AH  that  was  stated  was  that  the  men. 
foagbt,  and  thene  were  blae  stakes  and  a  rope  forming  a 
ring.  Nearly  all  the  jadgea,  however,  assumed  in  lb» 
prisoners'  favour  that  the  fl^t  was  a  prixe-fight,  and  so 
pat  beyond  fatnre  controversy  the  prinolple  that  a  pablie 
prias-flght  is  au  aasanlt  between  the  eombatanta.  The 
majority  of  tha  judges  farther  held  that  to  prove  a 
defendant  to  have  been  at  a  fight  and  looking  on,  with- 
oat  other  evidence,  is  not  enough  to  justify  aoenvietioa 
for  aiding  and  abetting  the  figbk 

Wa  have  described  the  unanimous  decision  of  tb« 
judges  aa  having  referenoe  to  a  publio,  aa  distingnisfaed 
from  a  private,  prise-fight,  aud  this  was  the  only 
qMSBlion  before  them  opon  the  facts  stated  in  tha 
special  case.  Probably,  in  praotioe,  there  can  ba  no 
priae-fight  withont  spectatora.  Two  men  in  angec 
may  well  fight  alone,  either  with  flsta  or  weapon^ 
bat  they  are  not  likely  to  do  ao  for  money.  Xet  moat 
of  the  judges  appear  to  rsly,  in  part  at  leant,  on  tlM 
publicity  of  the  fight  aa  making  the  oonaent  on  hotki 
sidaa  immaterial,  Mr.  Justice  Stephen— in  a  judgmeoa 
which,  io  Bome  plaoea,  takea  a  nigh  flight  into  tha 
phUoaophy  of  jadgea'  deciaiona— says ;  "  The  consent  ia 
no  defence  if  the  injury  is  of  such  a  nature,  or  if  it  ia 
inflioted  under  aucb  oiroamstaBoea,  tbat  ita  infliotion  is 
iajariouB  to  the  public  as  well  as  to  the  person  injured." 
Lord  Coleridge  says :  "  As  the  combatants  ia  a  duel 
cannot  give  oensent  to  one  another  to  take  away  lite,  so 
aeitber  can  thaoombataota  in  a  priea-ifight  give  oousent 
to  one  aootbec  to  commit  tbat  wfaiofa  the  law  has 
repeatedly  held  te  he  a  breach  of  the  peaoe."  Lord 
Oderidge'a  Uloatration  soggeets  that  it  im  donbtfol 
whether  the  diHtinction  in  qeeation  was  preaeot  to  bis 
mind.    If  tha  immateiisiity  of  oouaeut  depends  on  the 
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same  prinoiple  in  a  priseo'&nht  as  in  a  dnej,  it  does  not 
matter  whether  the  fight  was  public  or  privpte.  If  a, 
man  kills  another  in  a  dael  in  a  room  in  an  empty 
boose,  let  as  say,  on  Dartmoor,  the  sarvivor  is  olearly 
RDilty  of  marder.  And  yet  there  is  bo  breaofa  of  the 
peace  in  the  sense  of  public  scandal.  It  may  possibly 
be  that  there  is  a  distinction  between  the  case  in  which 
two  mea  agree  to  do  their  best  to  kill  one  another,  and 
the  case  ia  which  they  do  their  best  only  to  maim 
one  another.  Mr.  Jnstioe  Stephen  seems  to  think  there 
is ;  and  Lord  Oolatidge  appecurs  to  think  so,  onless  his 
pbraae  "breach  of  the  peace"  means  nothioK  more 
than  breach  of  the  law.  Mr.  Jnstioe  Cave — who  de- 
livered jadgmeot  fint,  taking  the  place  of  Mr.  Jnstioe 
Noctb,  and  whose  careful  examination  of  the  anthorities 
formed  the.  basis  of  the  judgments  of  most  <rf  the  other 
judges— leaves  the  matter  in  doabt.  We  ai«  a  little 
disappointed  to  find  that,  after  all,  wa  do  not  get  to  the 
bottom  of  the  reason  why  consent  is  no  defence  to  a 
oriminal  assault.  Even  Mr.  Justice  Stephen,  who  is 
generally  clear  and  fearless  in  bis  views,  after  the 
passage  already  quoted,  adds :  "  The  injorles  given  and 
received  in  prize-iightB,  are  iojnrions  to  the  pnMio,  both 
becaose  rt  is  against  the  public  interest  that  the  lives 
and  health  of  the  combatants  should  be  endangered  by 
blows,  and  because  prize-fights  are  disorderty  ezbibitions 
and  mischievous  on  many  obvious  grounds."  If  the 
first  reason  is  true,  the  seoond  is  totally  vnneoessary. 
We  brieve  that  the  first  reason  is  the  only  true  one. 
Consent  exAises  what  would  otherwise  be  a  oriminal 
assault  when  the  blows  are  given  in  sport,  but  not  when 
they  are  given  in  earnest.  Two  men  may  spar  with 
boxing  gloves,  if  the  gloves  are  not  a  mere  pretext ;  but 
they  may  not  fight,  although  they  both  agree.  The 
prinoiple  is  that  of  public  policy,  and  teste  on  the  same 
groana  as  the  law  against  snioide.  In  this  view  poblio 
scandal  does  not  affect  the  question.  The  elements 
of  a  breach  of  the  peace  may  be  present  at  a  genuine 
boxing  match  cw  well  as  st  a  fight,  and  yet  it  is  not 
sfnggested  that  the  competitors  would  be  guilty  of' an 
assault  on  the  ground  of  the  public  scandal  of  the 
exhibition.  For  the  reason  that  the  distinction  referred 
to  was  not  clearly  present  to  the  minds  of  the  judges, 
the  decision  is  not  so  valuable  as  it  might  have  been. 

The  attention  of  the  judges  was  directed  so  closely 
to  the  second  point  on  which  they  disagreed  that  the 
flret  was  not  determined  with  scientific  aocuraey. 
The  direction  given  by  the  chairman  of  the  Berkshire 
Quarter  Sessions  is  probably  the  same  which  most 
lawyers  would  have  given  off-hand,  although  such 
opinions  have  often  to  be  modified  on  oonsideratioD. 
The  law,  as  laid  down,  had  crept  into  the  text-books, 
and  is  supported  by  Russell  on  "  Crimea,"  in  a  passage 
btised  on  the  opinion  of  Mr.  Justice  Ziittledale  in  RtgmA 
T.  ifiiirpijf,  6  Car.  A  P.  l(».  The  direction  given  <b  the 
jury  was  to  the  effect  that  if  they  thought  the  defen- 
dants were  present  at  the  flgbt  not  casually,  but  as 
•peotators,  tney  were  guilty  -of  aiding  and  abetting  it. 
ITpon  this  direction  a  verdict  of  "  guilty  "  was  relnmed, 
bot  this  verdict  was  set  aside  by  the  majority  of  tbe 
jadges.  The  burden,  it  seeoM  to  n«,  lies  ou  those  who 
maintain  that  the  mere  looking  at  a  crime  is  criminal 
in  itself.  We  are  not  convinced  by  tbe  arguments  witb 
«Aieh  Lord  Coleridge,  Baron  Pollock,  and  Mr.  Justice 
Hathew  diaebarge  tbemselTSs  of  tbl»  burden.  Tbe 
Kne  of  argument  which  Lord  0«>leridge  adopts,  is  that 
the  view  maintained  by  tbe  prosecution  la  desirable  in 
itaslf,  because  if  there  were  no  epeetators  there  would 
be  no  priM-fights,  and  that  there  is  respectable 
anthority  in  support  of  it.  But  is  not  this  Masoning 
baaed  on  much  too  narrow  an  appreciation  of  the 
materials  npon  which  a  judge  should  act  f  His  deci- 
•ioa  oagbt  to  be  in  consooauce  with  the  whole  law  in 
question  as  laid  down  by  tbe  beet  aathorities,  and  with 
Itae  general  considerations  Involved  in  tbe  stibjeot.  It 
ooght  not  to  be  oontant  to  i«st  merely  on  ezpedlenq^ 
eked  ont  with  a  little  aothority.  Baron  FoUcok  treats 
the  qnestioB  as  pure  fast,  drawing  iofsreDces  ttom  tbe 
posts,  and  the  oord,  and  tbe  other  iodioatlone  of  a 
daHbente  flgbt.    His  judgmeat  amoauta  to  little  more 


than  that,  as  a  juryman.  Baron  Follook  would  have 
drawn  an  inference  sufficient  to  oouvict  Coney,'  The 
same  observation  may  be  made  on  the  judgment  of 
Mr.  Justice  Mathew.  Bot  ooght  not  the  jury  to  have 
been  asked  whether,  in  their  opiowD,  tia»  presence  of 
the  defendants  with  tbe  snitoaoding  eircnmstances 
amoooted  to  aiding  and  abetting  f  Wa«  it  right  to  tell 
them  t^at  merely  standing  to  ass  the  assault  was  a  crime  ? 
It  is  difficult  to  answer  this  question  in  t^  affirmative 
npon  general  prinoiple  or  npon  authority.  -  There  is  no 
statute  creating  tbe  offenee  out  of  the  materials  laid 
before  the  jnry.  There  mnat  be  an  aiding  and  abetting 
of  the  assault  which  one  oombataot  was  committing  on 
tbe  other.  No  doubt  the  crowd  of  spectators  ia  one  of 
the  incidents  which  encourage  a  prise  fight.  But  is 
every  ibdividoal  in  the  crowd  responsible  for  the  whole 
crowd?  If  there  bad  been  evidence  that  a  dozen  men- 
agreed  to  attend  the  fight,  the  proof  would  have  gone 
far  to  establish  the  ease  insisted  on  by  the  dissentient 
jodges.  As  it  was,  merely  to  stand  still  is  not  to  aid  ; 
merely  to  look  is  not  to  abet.  Tfae  passages  cited  by 
Mr.  Justice  Cave  from  Hale  and  Foster  tend  to  support 
this  view  as  strongly  as  do  general  priuoiplea.  In  fact, 
Mr,  Jnstioe  Littledale  and  Mr.  Joatioe  Pattsson  had 
gone  a  little  too  far  in  directing  juries.  They  had 
applied  a  test  whioh  turns  out  to  be  iaoomplete.  Tbe 
decision  of  the  Court,  we  think,  does  not  amount  to 
more  than  this,  and  cannot  be  said  to  settle  any  great 
rule  of  criminal  law.  lu  fact,  tfae  jadgmenta  of  the 
Court  of  Crown  Cases  are  rather  iotetesting  from  the 
insight  which  they  give  into  tbe  modes  of  thought  of 
individual  jndges,  than  useful  as  dear  expositions  of  a 
branoh  of  the  law.  We  doobt  whether  there  is  advan- 
tage in  numbers  on  the  bench  ;  and  tfae  time,  we  hope, 
in  not  far  distant  when  points  of  oriminal  law  wiQ  go  to 
the  Gonrt  of  Appeal  and  tbe  House  of  Lords,  like  other 
points  oi  law. — lam  Jottrnal. 


THE  CONVEYANCING  AND  LAW  OF  PROITEKTT 

ACT,  1881.  WHEBE  IT  SHOULD  BE  ADOPTED, 

AND  WHEBE  EXCLUDED.— XIX. 
iCemltHMdfivm  pft  tM,  Mile.) 
Wills. 
Daite  of  Trutt  and  Mortgagt  .Ettatti. 

Hitherto  it  has  been  usoal  in  all  wills,  whether  of 
realQr  or  pwaonalty,  to  insert- this;  Now  it  maybe 
omitted  in  reUaoee  npon  seat.  80:  <OoDa  David.  480; 
Prldeam,  11th  edit.  Wfi.}  MessMr  Olerke  and  Brett 
(page  ISO)  eowidar  it  doobtfnl  whether  this  oeotioii 
iaclttdes  oop7h4dds.  We  -tbiak  it  olsaady  does  ioetede 
them :  (Wolst.  &  T.  69 ;  Crac,  David.  6&.)        ■ 

TiMM  are  "  eatates  of  inhantanoe "  in  oopybolda, 
and  a  copyltatd  may  bs^  both  a  tenameotaad  benflit». 
ment.  The  section  renders  any  devise  invalid ;  it  haa^ 
how»T«r,  fatWB  soggesbed  that,  by  appointing'  the 
intended  devisee  executor  tor  that  spaeial  porp«se,"tha 
testMor'B  desim  maybe  effeoted  i  ^Wolst.  *  T.«e  (  but 
see  Clerk*  ic  Brett,  131.)  As  ta.  exMattus  <  far  limited 
parpoMa,  see  Wanst  Bzon.  S63.  It  wonU'  seem  that, 
fiuxut  oMditors,  all  tbe  eKeootors  azw  aaoiia  «xb«i«c* 
and  may  be  toed  aoeoidingly  j  (Am*  v.  earMi,  Cm,  Oar. 
»&) 

This  plan  of  ap^lDting  ttnltad  MMatoc*  la  «ot 
nanaUy  to  be  reoommanded. 

Before  this  Act,  'when  a  sola  trastee-was  as  adnittsd 
aopybolder,  be  oosld  deviee  tbe  eopyhoU  which 'be  held 
in  trust  to  soeb  OSes  as  his  traateea should  appoint,  and 
so,  in  case  of  a  sfnedy  sale,  avoid  the  fees  on  a  dcmhfai 
admittance :  (Bayts*  Janaaa,  8tfa  «dlt.  t78 ;  Prideans, 
470.)  This  plan  can,  of  course,  atlM  ba  adopted  with 
rega^  to  a  testator's  awn  copyholds,  bat  not  for  tboea 
be  hMds  as'tmstae  or  movtgagee. 

It  was  faeld  in  OmUmei  v.  M»ad  (34  L.  T.  Rap.  N.  B. 
481 ;  L.  Bep.  6  Q,  B.  441)  that,  anda>  aeat.  8  ef  the 
Wills  Act,  the  legal  estate  in^eviaad  eop*rbolds  dasoenda 
to  tbe  onstomary  heir  nuiil  the  admittance  of  tha 
devisee :  (David,  iv.  83:) 

By  tha  tagal  aatate  of  ooarse  the  eostoanary  astate.ia 
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meant.  It  is  not  easy  to  decide  whether  the  present 
aeotiou  places  the  execator  in  the  position  of  devisee  or 
of  heir :  (see  Gierke  A  Brett,  p.  120.)  For  mtnj 
pnrposes  the  heir  is  a  aopybolder  before  admittanoe : 
(Soriven,  6th  edit.  81, 189.) 

IVia<  for  Sale. 

This  may  be  mnob  shortened  in  reliaooe  npon  seot.  35 
of  the  Axst.  For  form  see  Cona  David.  412 ;  Frideaaz, 
464. 

Where  the  testator  has  copyhold  estates,  and  the 
fioes  on  admittanoe  are  considerable,  it  will  be  best  to 
devise  (he  copyholds  to  aaes  as  the  trastees  shall 
appoint.  For  form  see  David,  iv.  82 ;  Hayes  Jt  Jarman, 
8th  edit.  121 ;  Oono.  David.  417. 

Maintmanee  and  Accumulatum. 

These  clansea  are,  in  genera],  no  longer  essential, 
when  the  property  is  held  on  trust  in  favour  of  infants 
taking  at  twenty-one,  in  eonseqaence  of  sect.  48  of  the 
Act :  (CoDo.  David.  416.)  Sometimes,  however,  they 
both  sboald  be  inserted.  Compare  article  on  settle- 
ments of  personalty.  Law  Tima.  March  II,  page  S28. 

Sect.  43  relates  to  "  settlements,''  bnt  there  seems  no 
possible  reason  to  donbt  that  this  word  here  inoiades 
settlements  by  will  as  well  as  those  created  by  deed. 
Messrs.  Gierke  A  Brett  (p.  154)  point  oat  that  this  view 
is  confirmed  by  the  nse  of  the  general  word  "  iostm- 
ment "  in  sab-sects.  7  and  8.  Mr.  Wolsteoholme  takes 
the  same  view,  and  so  omits  these  clansea  (pp.  67,  206, 
189),  and  so  does  Cone.  David,  and  Prideanz  (p.  466) ; 
see  also  definition  of  the  word  in  sect.  1  of  the  Settled 
Estates  Act,  1877 ;  David,  iii.  2.  Advancement  clause 
mast  be  inserted  if  desired.  For  forms  see  Oono.  David. 
S97 ;  Frideanz,  466. 

Tnulee  Clauiet. 
These  may  be  abbreviated.  For  form  see  Cono. 
David.  418.  Trustees  receipt  clause,  and  power  to 
tmstees  to  componnd  debts,  may  nsaally  he  omitted. 
Compare  Law  Tima  of  March  18,  page  846.  It  will  be 
nsnally  proper  to  state  by  whom  new  (rasteea  are  to  be 
appointed,  and  to  supplement  the  statutory  indemnity. 
Compare  Lavi  Timei,  March  11,  p.  829.  And  for  new 
forms  see  Cono.  David.  418 ;  Frideaaz,  467.  For  old 
forma  see  David,  iii.  56,  66.  When  the  testator  has 
much  property  in  a  foreign  country  or  colony  it  is 
generally  beat  to  set  out  the  olansee  fnlly,  as  it  is  doubted 
whether  the  statutory  powers  can  operate  abroad : 
(Hayes  <fe  Jarman,  8th  edit.  120 ;  David,  iv.  376.)  Zn 
some  oolouies  similar  provisions  are  in  fotoe :  (David,  iv. 
875,  35S.)  If  it  ia  intended  that  a  solioitot  trastee 
should  ohatge  bis  oosta  a  suitable  olaoee  moat  be 
inserted. 

COPTHOLM. 

The  definition  o<  "land"  in  aaoi  2  (ii.)  includes 
oopybolds,  lo  that  aa  a  general  role,  and  unless  a 
contrary  intention  appears,  tho  provisions  of  the  Act 
relating  to  land  apply  to  copyholds.  Bot  in  the  appli- 
cation of  this  rale  it  will  be  found  that  there  are  many 
ezoeptions  and  limitationa  Oonditiona  ot  sale  may, 
in  reliance  opon  sect.  8  (2)  be  slightly  shoruned  by 
omitting  the  common  condition  that  the  vendor  sfaonid 
not  be  called  open  to  show  the  title  to  make  the  eafran- 
ohisement :  (Dart,  6th  edit  166,  289). 

Mr.  Wolstenholme  (2nd  edit  14)  stotea  that  "the 
title  to  the  freehold  of  enfranchised  oopybolds  .... 
oommenoes  with  the  deed  of  enfranohisemeDt.  This 
•ub-aection  shonld  be  read  in  oonnezinn  with  mk. 
sect.  8  .  .  ."  SeeDart,  293;  andSoff.  V.  <ftP.,  14«h 
edit.  372.  It  would,  however,  appear  that  the  copyhold 
title  whilst  the  transaction  is  a  recent  sae  ie  also 
necessary.  As  to  sale  of  enfraoohiaed  oopyholds  under 
the  description  of  freehold,  see  Upptrion  v.  NiekoUon  (L 
Bep.  6  Ch.  App.  436  ;  28  L.T.Bep.  N.  a  .148 ;  16  lb.  4> ; 
Dart,  isa  r-  ,  , , 

Other  portions  of  this  seotioli  also  relate  to  oopybolds 
aa  well  aa  freeholds:  see  snb-seots.  8,  6,  7  to  11. 
"General  words,"  and  the  "all  estate  claose  "  will  not 
I  e  neoesssrv  (sects.  6. 63) ;  indeed  they  were,  even  before 
the  Act,  often  omitted  from  covenants  to  surrender 


oopybolds.  Mr.  Davidson  inserted  the  general  words, 
bnt  omitted  the  estate  olaase  (vol.  ii.  365) ;  while  Bythe- 
wood  abbreviated  or  omitted  the  former,  bnt  added  the 
latter,  though  stating  it  to  be  unneoessary  (voL  vl  69, 
812).  Unless  tbey  happen  in  any  case  to  be  on  the 
oonrt  rolls  they  may  nsaally  be  omitted  with  perfect 
safety. 

By  virtue  of  sect.  7  covenants  for  title  may  be  omitted 
from  purchase  deeds  if  the  words  "  beneficial  owner  " 
are  used  in  tlie  covenant  to  surrender :  sect.  7  (6), 
sect.  2  (v.).  For  old  form  see  David,  ii.  866,  and  for  new 
form  Cone.  David.  140 ;  Frideaaz,  i.  231.  If,  however, 
the  copyholds  are  snrrendered  without  any  previous 
deed  of  covenants  the  statute  will  not  supply  the 
ooveoante  for  title,  and  the  usual  deed  of  oovenaots  for 
title  must  be  ezeoated.  For  form  see  David,  ii.  367.  It 
would  not  be  safe,  nnder  sach  cironmstanoes,  to  declare 
that  the  vendor  had  sarrendered  as  beneficial  owoar,  or 
to  attempt  by  any  other  device  to  imply  the  covenants. 
Nor  can  they  be  incorporated  in  tfae  surrender :  (Wolst. 
8c  T.  2nd  edit.  85.)  The  same  remarks  apply  nmtatit 
miUandii  to  mortgages.  For  old  form  see  David,  ii.  961, 
and  for  new  form  Cono.  David.  190.  Iq  settlements  we 
should  advise  that  the  usual  covenant  for  further 
asBuranoe  be  inserted.  This  may  be  framed  from  the 
forms  in  David,  iii.  928, 1029,  which  give  more  covenants 
than  the  one  we  advise.  See  Lata  Tima,  March  25,'p. 
865;  April  1,  p.  382;  and  April  S3,  p.  484;  and  sea 
further  as  to  settlements  of  copyhold.  Lax  Tima,  Jane  8, 
p.  78  ;  and  for  form  see  Wolst.  it  T.  2ad  edit  22& 

It  is  not  possible  for  us  in  this  series  of  articles  to  do 
more,  than  give  this  short  outline  of  the  effeet  of  the 
Act  on  copyhold  assurances.  As  to  wills  of  oopyholds, 
see  above  in  this  present  article.  It  may  be  convenient 
to  add  here  that  tbe  following  sections  and  sab-seetiona 
of  the  Aot  make  special  reference  to  oopyholds— vis. : 
sects.  3  (v.),  8  (9)  (6),  7  (5),  21  (1),  84  (8). 

Some  Caution*  >»  Application  of  the  Act  to  Oopyholdt. 

It  will  be  well  in  mortgages  of  oopyhqlds  to  insert  a 
olanae  prohibiting  the  mortgagee,  aa  well  as  tbe  mort- 
gagor, from  making  any  lease  under  sect.  18  without 
lioenoe  from  the  lord,  and,  if  the  mortgage  is  by  deed, 
from  cutting  down  timber  or  doing  any  other  aot  under 
sects.  19-24  without  licence,  which  might  create  a 
forfeiture.  An  ezception  may  be  made,  in  iavoor  of 
the  mortgagee,  as  to  leases  which  may  be  granted 
without  forfeiture.  The  statutory  mortgages  authoriM«l 
by  sects.  26  to  29  do  not  apply  to  copyhold  land.  It 
should  be  noticed  that  the  power  of  sale  given  by 
sect.  19  only  arises  where  the  mortgage  is  by  deed,  so 
that  it  doee  not  apply  to  a  mere  surrender :  (Wolst.  A 
T.  2od  edit.  60.)  It  seems  doubtful  whet.her  tbe 
power  arises  ander  a  simple  covenant  to  surrender, 
Wolstenholme  and  Turner  give  an  ezpress  charge,  and 
oonaider  that  then  the  power  is  implied  (2nd  edit.  p. 
60).  For  forms  see  Wolst  A  T.  pp.  203.  153.  By 
sect.  2  (vi.)  the  word  "  mortgage  "  inclades  "  charge;" 

Sect.  34,  relating  to  the  vesting  of  property  in  new 
trostees,  contains  (sub-sect  8;  an  ezception  as  to  the 
legal  estate  in  copyhold*.  CompaM  form  in  Wolst  A  T. 
2nd  edit.  257. 

Seat  61  applies  only  to  deeds,  so  that  the  word 
"  heirs  "  mast  be  used  in  surrenders  as  formerly.  Seat. 
62,  relating  to  grants  of  easements,  does  not  apply  to 
oopyholds.  From  the  above  remarks  it  will  be  seen 
that  considerable  care  is  necessary  in  the  applioation  of 
th«  Aot  to  ooatomary  tenures. 

Propottd  Summary. 
We  shall,  in  our  nezt  article,  conclude  this  seriea 
with  a  general  summary  of  the  results  at  which  we  have 
arrived. 

(fV)  be  eonlHuied.) 

A  ti&wnm  in  Bangor,  He.,  has  broagfat  suit  for  $6,000 
damages  against  the  pnbliabers  of  a  history  of  Peaob- 
scot  county  whioh  reported  him  as  dead,  and  gave  l>im 
a  complimentary  obituary  sketch.  This  ia  the  first  time 
we  ever  knew  a  lawyer, "  living  or  dead,"  to  sue  anybody 
for  saying  a  good  thing  of  bim. — CUttgo  Leg»l  Nam. 
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FIXING  FAIR  RENTS. 

lo  the  case  of  Deegan  v.  Adair  (Qaeen's  Co.,  Jane  13, 
1882),  the  Coanty  Court  Jadce  (Joshua  Clarke,  Q.C.) 
observed : — "  I  kaow  ootbiaft  about  laud.  It  I  went 
oat  on  the  fields  to  look  at  them,  and  had  some  soda 
uat  np,  I  would  not  be  one  bit  wiser  than  are  some  of 
these  land  oommisaioners.  I  would  take  Griffith'd 
valuation  and  tbe  landlord's  rent.  Suppose  Griffith's 
valaation  to  be  £20,  and  the  rent  £30, 1  woald  simply 
split  the  difference,  and  settle  tbe  new  rent  at  £25 ; 
thns  ffiving  half  tbe  valaatioo  to  tbe  tenant.  That  is 
my  fixed  rule,  and  one  I  will  not  depart  from,  and  it  is 
jnat  as  well  you  should  all  know  it  in  oase  I  should 
oome  hare  again." 


"THE  COURT"  ON  HORSEBACK. 

On  a  pleasant  Friday  afternoon  in  early  June  in  the 
year  of  grace  eighteen  hundred  and  eighty-two,  two 
solitary  horsemen  mi^ht  have  been  seen  by  an  attentive 
observer,  wending  their  way  along  the  dusty  highway 
leading  from  the  magnificent  oapital  of  tbe  Empire 
Stat«  to  the  world's  greatest  watering-place.  Some- 
what past  the  meridian  of  life,  of  middle  height,  of 
amplitude  of  person  indicative  of  quiet  conscience,  good 
digestion,  long  noexpired  term  of  office,  and  ample 
salary,  and  of  that  easy  dignity  that  bespeaks  long  and 
intimate  association  with  courts  (of  law),  they  sat  their 
steeds  with  a  steadiness  that  evinced  a  great  experience 
in  balancing  on  the  bench,  and  parsned  their  journey 
at  a  dignified  pace,  that  promised  to  bring  them  to  its 
end  without  infringing  the  law  of  the  State  against 
Sunday  travel.  They  wisely  refrained  from  aononucing 
themselves  as  candidates  for  the  Presidency,  by  avoid> 
ing  tbe  tow-path  of  the  canal  that  skirted  their  way. 
They  were  in  light  marobing  order,  having  sent  for- 
ward their  jodicial  opinions  and  other  impedimenta  by 
railway.  A  tinge  of  sadness  perceptible  on  their  brows 
was  probably  attribatable  to  the  absence  of  their  aoous- 

tomad  pioneer,  the  gallaat  olerk,  F n,  and  to  the 

oonsoioasneas  that  their  entry  upon  the  streets  of  the 
gay  Spa  wonld  oonsequently  lack  something  of  the 
brillianoy  of  the  like  event  in  tbe  last  preceding  year. 
We  hardly  need  say  to  the  initiated  that  these  two 

horsemen  were  their  honors,  A s,  C.J.,  and  D— h, 

^.,  on  their  way  to  hold  a  tournament  of  the  Court  of 
Appaala  at  Saratoga.  We  make  this  explanation  lest 
some  might  saspsot  that  th*y  were  Hanover  and  Yoaatt 
on  the  Borse.  Going  to  court  on  horasbaok  probably 
has  acme  advantages  for  the  jndges.  It  gables  them 
to  saiae  the  mana  points,  and  tends  to  put  their  decisions 
on  a  stable  basis,  and  they  cannot  be  aooaeed  of  not 
having  snffioieatly  taken  oats  on  the  arguments.  One 
word  of  caution  perhaps  is  saperfluen*,  bat  at  least  is 
well  meant — let  ttMm  on  no  aocoont  be  ovar-peranaidad 
into  entering  their  horses  at  the  races,  lor  the  charao* 
teristio  of  the  jndioial  cob  is  or  should  bie  daliberateness 
and  not  swiftness,  and  the  jndges  of  the  raceoourae  are 
as  asapt  to  grant  retrials  an  their  honors  are  indisposed 
to  acoord  teaxgam»ata.—Albanf  Lav>  JownuL 


A  NOVEIi  MARRIAGE  CONTRACT. 

Probably  few  fonnier  tilings  have  ever  oOnM  before  a 
Covrt  of  Justice  tbaa  the  following  agreement,  mads 
between  the  parties  oonosmed  previonsly  to  entering 
the  bonds  of  matrimony.  It  is  to  be  found  given  in  its 
bsaatifnl  entirety  in  the  recent  oase  of  Dagg  v.  Dagg,  61 
L.  3.  N.  S.  19,  ia  which  the  husband  was  suing  for  dis- 
solution of  the  marriage  in  question.  The  male  to  the 
agreement,  be  it  remembered,  was  a  porter,  and  the 
female  party  a  cook  in  a  hydropathic  establishment; 
and  it  is  necessary  to  add,  we  regret  to  say,  that  tbe 
poctsr  bad  bees  goilty  of  certain  familiarities  with  tbe 
eook,  which  one  woald  have  hoped  a  man  of  his 
tafinenaent  would  havs  shrank  from.  This  is  the  agree- 
ment:— 

"  This  is  to  certify  that  whereas  the  undersigned 
parties  do  agree  that  they  will  marry,  and  that  only  to 


save  the  female  of  us  from  shaming  her  friends  oe^ 
telling  a  lie;  and  that  the  said  marriage  shall  be  no' 
more  thought  of,  except  to  tell  bar  friends  that  shs  is 
married  (unless  shs  should  arrive  at  the  following 
aooomplishments  —  namely,  piano,  singing,  reading, 
writing,  tpealking  and  dqportment) ;  and  whareas  these 
said  aooomplishments  have  in  no  way  being  sought 
after  (mnoh  less  mastered),  tlurtfon  iht  aforaaid  marriagt 
thtUl  be,  and  it,  nidi  and  void ;  and  whureas  we  agree  that 
the  male  of  us  shall  keep  bis  harmoninm  in  the  afore- 
said female's  sitting-room,  and  agree  that  it  shall  be 
there  no  more  than  four  months,  and  that  from  that 
time  the  aforesaid  and  undersigned  shall  be  free  in 
every  respeot  whatsoever  of  the  aforesaid  female,  as 
witness  our  bands,  &o.,  Catherine  L.  H.  Jeffries,  William 
Pritchard  Dagg." 

Who  can  doubt,  from  internal  evidenoe^  that  it  was 
the  "  male  of  us,''  the  elegant  and  aooomplished,  but 
too  fastidions,  Dagg,  who  penned  this  agreement  with 
his  own  hand?  Who  can  help  admiring  his  heroie 
oondesoension  in  marrying  the  illiterate  "  female  of  us," 
even  thongh  she  had  in  no  way  sought  after,  muoh  lass 
mastered,  the  aooomplishments  of  piano,  singing,  read- 
ing, writing,  spsaking  and  deportment?  Lastly,  who 
wul  not  deplors  the-  hard*haartedneaa  of  tbe  JM^  who 
zsfused  to  grant  poor  Dagg's  petition,  and  dissolve  his 
marriage  with  this  uooongeoial  "female  of  us?"— 
OsiMds  LaM>  Journal. 


THE  PARTNERSHIPS  BILL,  1882. 

In  the  present  deadlock  of  all  legislative  business  it 
would  obviously  be  unsafe  to  predict  with  certainty  th« 
ultimate  fste  of  any  measore  introduced  by  a  private 
member  of  the  House  of  Commons ;  but  so  far  as  can 
be  seen,  there  wonld  appear  at  least  a  reasonable 
ohanoe  that  Mr.  Monk's  Bill  respecting  the  law  ol 
partnership  may  pass  into  law  before  the  end  of  the 
current  session i  The  fact  that  the  measure  has  just 
issued  from  tbe  hands  of  a  select  committee  seems 
to  afiotd  an  opportune  oocasion  tor  examining  its 
most  salient  points  and  the  main  purport  of  its 
provisions. 

In  the  first  plaoe,  it  is  to  be  observed  that  the  Bill, 
as  now  amended,  has  a  mnoh  narrower  scope  than  was 
originally  intended.  Ite  objects  as  it  was  at  first  drawn 
were  threefold.  First,  it  was  intended  to  consolidate 
tbe  existing  laws  of  private  partnership,  so  far  as  they 
are  UDOOutroUed  by  the  law  of  bankruptcy ;  secondly, 
it'  proposed  to  introduce  a  system  of  limiteid  partner- 
ships, corresponding  to  tbe  Continental  SoeitUt  en 
OommtmdUi,  and  the  similar  American  institutions ;  and, 
thirdly,  it  provided  for  a  general  registration  of  com- 
mercial firms.  With  these  views  the  Bill  was  divided 
into  five  distinct  parts.  Of  tlteee  tbe  first  three  dealt 
with  the  ooasolidation  ol  Misting  laws,  tfa«  foatth  set 
out  the  prineiples  of  limited  partnership,  and  the  fifth 
treated  of  registration.  In  the  Bill  as  Hi  now  appears, 
the  two  last  divioionB  have  wholly  disappeared,  and  the 
three  preceding  parts  alone  remain  ;  consequently  tbe 
measure  is  rednoed  for  the  tnoet  part  to  a  mere  expla- 
nation and  Qonsolidation  of  established  doctrines. 

Taming  to  the  Bill  in  its  existing  state  it  vriU  be 
seen  that  the  first  division  deals  with  the  liability  of 
partners  and  tiieir  anthority  in  respeot  of  partnership 
dealing.  Partnership  is  at  the  outset  defined  to  be 
"  tbe  relation  whioh  snbsists  between  persons  who  have 
agreed  to  share  tbe  profits  of  a  business  oarried  on  by 
all  or  any  of  them  on  behalf  of  all  of  them,"  and  the 
question  whether  a  partnership  axiBts  in  any  particular 
oase  is  to  be  deoided  by  tbe  eruoial  test  of  the  intention 
and  contract  of  tiie  parties.  This  definition,  it  is 
evident,  inoludes  many  associations  that  are  not  subject 
to  tbe  law  a<  partnerBhip,  but  are  regulated  by  special 
legislation,  as,  for  example,  oorporatione  and  joint 
stook  oompanies.  In  other  respeots,  how«ver,  it  appears 
unobjectionable,  and  as  is  stated  in  the  memorandDm 
annexed  to  the  bill,  it  is  expressly  devised  to  meet  tbe 
oiitioiRm  pasesd  by  the  Master  of  the  Bolls,  presumably 
in  PooUg  V.  Driver  (86  L.  T.  R^.  N.  6.  70 ;  L.  Rep.  6 
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Cb.  I>iv.  468)  apon  the  deilaition  given  b;  the  Amerioan 
jorisk  Eaiit,  whereby  the  oontribation  of  laboor  aud 
skill  is  made  a  neoessary  element  of  partnership.  In 
living  speuiitl  prominence  to  the  intention  of  the 
parties  the  Bill  lolloirs  the  diota  of  the  Privy  Ooanoil  in 
MoUvo,  March  and  Oo.  v.  Court  of  Wardi  (L.  Bep.  4  P.  C. 
419).  The  olaoses  that  follow  provide  what  oiroom- 
stauoes  shall  not  of  themselves  oreate  a  partnersbip, 
as,  for  iostaaee,  part  ownership,  the  sharing  of  gross 
returns,  and  the  variona  arrangements  ennmerated  in 
Bovill's  Aot  (28  &  39  Vict ,  o.  86).  The  ruling  in  the 
well-known  case  of  Cox  v.  Hickman  (8  H.  of  L.  Gas.  268) 
is  also  inoorporated  to  the  eSeat  that  mere  participation 
in  profits  is  not  oonolasive  evidence  of  the  ezistenos  of 
a  partnership. 

Passing  by  the  limitation  plaoed  npon  the  members 
of  a  firm,  as  to  which  the  Bill  adopts  the  provisions  of 
tbe  Companies  Aot,  1862,  s.  4,  the  next  point  that  calls 
for  notice  is  tbe  olanse  respecting  the  revocation  of  a 
continniag  guarantee  by  a  change  in  the  constitation  of 
tbe  firm ;  and  here  the  Bill  incorporates  tbe  oonoise 
•BItctment  of  the  Indian  Contract  Aot,  in  lien  of  tbe 
verbose  provision  to  the  same  effect  of  the  Mercantile 
Law  Amendment  Act-,  1866.  In  defluing  the  liabilities 
of  partners  tbe  Bill  lays  down  a  mle  somewhat 
different  to  tbe  popular  statement  of  tbe  law,  hot  in 
aooordanoe  with  tbejodgments  in  Kendal  v.  HamUton  (SO 
L.  T.  Rep.  N.  S.  860 ;  41  Ibid.  413 ;  L.  Bep.  8  C.  P. 
Div.  408;  4App.  Caa  604),  and  other  recent  oases, 
making  the  liability  of  partners  tor  debts  and  other 
obligations  joint  rather  than  joint  and  several  ;  while, 
by  sabeeqaent  clauses,  their  liability  for  torts  inflicted 
on  third  persoas  is  extended  to  both  joint  and  several 
responsibility.  The  bill  next  goes  on  to  describe  the 
position  of  oatgoicg  partners,  and  of  persons  who  hold 
themelvea  oat  as  partners.  A  farther  olaase  is  founded 
on  tbe  expressions  of  Barou  Cleasby  in  Holme  v. 
Hammond  (L.  Bep.  7  Ex.  238).  making  tbe  acts  of  a 
partner  in  the  nsoal  ooarse  of  basiness  ss  binding  on 
his  oo-partcers  as  if  he  were  tbeir  duly  appointed 
agent;  and  another  section,  dne  to  the  words  of  tbe 
Master  of  the  Bolls  in  WUliamton  v.  Barbour  (87  L.  T. 
Bep.  N.  S.  698 ;  L.  Bep.  9  Ch.  Div.  685),  oonstitates 
notice  to  any  acting  partner  equivalent  to  notice  to  the 
firm. 

The  second  part  of  the  Bill  describes  tbe  relations  of 
tbe  partners  to  one  another,  as,  for  example,  tbeir  right 
to  indemnity  and  oontribation,  tbeir  dnty  of  gratoitous 
diligence  and  of  obetaiuiog  from  competition  with  the 
firm,  the  admission  of  new  partners,  and  the  inspection 
of  the  books.  Tbe  existing  rules  of  law  respecting 
most  of  these  are  iooorporated,  and  are  too  well-known 
to  need  special  remark.  We  may  notice,  however,  the 
38tb  elaose,  which  states  tbe  establiabed  doctrine 
that  land  which  has  become  partnership  property  is 
to  be  treated  as  personal  and  not  real  estate,  "  unless 
a  contrary  intention  appears  either  by  express  agree- 
ment or  by  the  oondact  of  the  partners ;  "  and  the  4lBt, 
which  relates  to  a  matter  of  prooedare,  and  is  intended 
to  remedy  the  hardship  and  inconvenience  now  caused 
by  partnership  property  being  seised  in  execution  for  a 
partner's  separate  debt.  Henceforth,  it  is  proposed,  no 
writ  of  ezecutlon  shall  issue  against  any  partnership 
property  except  apon  a  jadgmeut  against  tbe  firm.  Oa 
the  other  hand,  an  order  may  be  mside  with  all  neoessary 
direotloDt,  obaiigiiig  a  partner's  share  in  the  partner- 
ship assets  with  payment  of  his  private  debt.  Notice, 
however,  of  any  application  for  snob  order  muBt  be  given 
to  all  the  other  partners,  and  every  order  for  sale  or 
toieolosure  most  inclvde  liberty  for  tbe  other  partners 
to  bay  or  redeem  tbe  obatiged  mare.  These  provisions 
seem  amply  to  rospeot  tbe  rights  of  all  parties,  and  are 
therefore  free  from  objection. 

The  dissolution  of  partnership  and  its  oonseqnenoea 
ooeopy  the  third  portion  of  tbe  Bill,  Dissolution  by 
expiration,  by  notice,  by  bankmptoy,  by  death,  and  by 
other  causes,  is  dealt  with ;  cases  are  enumerated  in 
which  application  for  a  dissolution  may  be  made  to  tbe 
ooort ;  and  tbe  rights  of  the  partners  as  to  the  partner- 
ship  assets  and  goodwill  on  dissolation  are  defined. 


One  or  two  doubtful  points  of  law  are  settled  acoordiog 
to  tbe  most  recent  anthoritiea.  After  dissolation  every 
partner  may  restrain  tbe  others  from  carrying  on  tbe 
same  basiness  nnder  the  same  name  antil  tbe  affairs 
have  been  wound  op:  (Lindley,  3,  p.  1042.)  On  a 
promature  dissolation  the  eoart  may  apportion  any 
premiam  paid  by  a  partner  as  it  thinks  fit  (Atvood  v. 
Maude,  Xj.  Bep,  8  Cb.  869)  ;  and  where  the  partnership 
is  rescinded  on  tbe  ground  of  fraud,  tbe  defrauded 
party  shall  have  a  lien  on  the  assets  for  money  paid  in 

?arahasing  an  interost  in  it :  {Uycock  v.  Beatton,  43  L. 
'.  Bep.  N,  a  141 ;  L.  Bep.  13  Cb,  Div,  884.)  It  remains 
only  to  add  that  tbe  enactments  it  is  proposed  to  repeal 
are  Bovill's  Aot  and  sect,  4  of  the  Mercantile  Law 
Amendment  Act,  1866,  Both,  however,  as  we  h»v«' 
alraady  seen,  are  in  subttanoe  re-enacted,  the  former 
with  some  slight  extension,  and  the  latter  in  a  simpli- 
fied form. 

On  tbe  whole  tbe  Bill  may  oertainly  be  taken  as  a 
well-arranged  exposition  of  the  existing  law  of  partner- 
ship. It  is,  perhaps,  to  be  rogretted  that  the  pro- 
visions concerning  limited  partnerships  and  registration 
have  disappeared,  tor  until  these  have  been  discussed 
no  codification  can  be  considered  final  or  complete. 
But  their  elimination  has  gone  far  to  ramove  tbe 
measaro  from  the  sphere  of  oontroversy,  and  even  in 
its  present  state  its  probable  reception  iuto  the  Statute- 
book  is  to  be  viewed  with  no  small  satisfaotion.^^)* 
n'rne*. 


LIMITATION  LEGAL  AND  EQUITABLE. 

The  case  of  (TtWf  v.  OuSd,  reported  in  the  Jane 
n  amber  of  tbe  Law  Journal  Riportt,  baa  a  double 
importance.  It  decides  tliat  a  wide  interpretation  is 
to  be  given  to  tbe  Jndicaturo  Aot  in  providing  tbat, 
"  in  all  matters  in  which  there  is  any  confiiot  or  variance 
between  tbe  roles  of  equity  and  tbe  rules  of  the  common 
law  with  Nferaoce  to  tbe  same  matter,  tbe  rales  of 
equity  shall  prevail.''  It  also  decides  a  qaestioo  of 
frequent  occurrence;  namely,  that  the  Statutes  of 
Limitation  begin  to  ran  from  the  disoovery  of  the  cause 
of  action  and  not  from  the  oaase  of  action  itself  in  oases 
in  which  the  cause  of  action  has  been  ooooealad.  It  is 
a  remarkable  acoident  that  the  judges  who  gave  this 
deoisioo  were  all  onmmon  lawyers ;  bat  evidence  that 
modes  of  thought  die  hard  wap  sappUed  in  the  dissent' 
recorded  by  Lord  Justice  Holker,  then  newly  arrived 
on  tbe  bench  from  tbe  common  law  bar,  and  now 
anfortunately  lost  to  the  law.  The  short  jadgment  of 
Lord  Justice  Holker  will  be  read  with  great  interest, 
and  the  line  of  thought  adopted  may  be  stated  in  a  few 
words.  The  late  Lord  Jastice  took  bis  stand  on  tha 
words  of  the  statute  of  James  I.  That  statute  provides 
that  "  actions  on  the  case  shall  be  commenoed  within 
six  yean  next  after  the  cause  of  saoh  actions  or  snitir, 
and  not  after."  The  action  in  question  was  an  action 
on  the  case  commenoed  after  six  years  from  tha  eaoss 
of  it;  and,  therefore,  in  Lord  Justioa  Holker's  view, 
there  mast  be  jadgment  tor  tbe  defendant.  As  it 
stands,  this  reasoning  is,  we  thick,  nnimpeaobable. 
It  is  tbe  protest  of  tbe  common  lawyer  against  tbe  bad 
lofrio  in  wbioh  equity  lawyers  allowed  themselves  to 
indalge.  Bat  how,  if  tbe  Aot  of  James  L  is  itself 
repealed  or  modified  by  another  Aot  of  Parliament  t 
If  that  is  so.  Lord  Jastioe  Holker's  reasoning  fails.  The 
Judicature  Aot,  1873,  s.  26,  subs.  11,  provides  that  where 
law  and  equity  are  in  conflict,  equity  is  to  prevail.  Ik 
therefore  gives  statutory  furoe  to  the  deoisions  of  equity 
judges  on  tbe  Statutes  of  Limitation  and  other  atatabss, 
unsoand  as  those  decisious  may  have  been  at  tbe  tinoe 
when  they  were  delivered.  Bard  caaco  make  bad  law, 
but  there  is  nothing  to  prevent  the  bad  law  being  tarnad 
into  good  if  it  is  done  by  an  Act  of  Parliament. 

It  is  not  difficult  to  olear  tbe  groaod  oocnpidd  by  this 
Aaae,  so  as  to  reduce  its  decision  to  a  very  geoenl 
qaestioo.  There  was  some  doubt  whether,  at  commoa 
law,  tbe  oonoealment  of  a  cause  of  action  did  not 
prevent  tbe  Statute  of  Limitation  ranniog.  In  Bret  v. 
Uolbtch,  B  Dong.  664,  Lord  Mansfield,  while  daoidiag 
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that  the  B'atnte  ran,  notwithstaoding  a  oonoealment, 
in  an  aotion  for  moue;  had  and  received,  eaid  "  there 
may  be  oaees  whiob  fraod  will  take  oat  of  the  Btatate 
of  Iiimitation,"  and  gave  leave  to  the  plaintiff  to  amend. 
Bat,  in  7%c  Imperial  Qat  lagkt  OompoM/  y.  The  London 
Oat  lA^  Companif,  23  Law  3.  Bep.  Siudi.  SOS,  Chief 
Baron  PoUook  and  Barons  Aideraon,  Flatt,  and  Martin 
treated  the  oontention  that  the  time  did  not  ran  till  the 
diaoovery  as  unargoable.    In  1856  —two  years  later,  and 

'  after  the  Common  Law  Prooedare  Act  had  aathorined 
eqaitable  pleae — the  same  Gonrt  (Barons  Bramwell 
and  Watson  being  in  plaee  of  Barons  Piatt  and  Martin), 
in  UwKter  v.  OiUxmi,  il6  Law  J.  Bep.  Exoh.  1,  decided 
against  an  eqaitable  replioatioa  of  fraudulent  oonoeal- 
ment to  a  plea  of  the  statute  in  an  action  for  abatrasting 
ooal  from  a  mine^  The  "  role  of  the  oommon  law  "  was, 
therefore,  tioerkaiDed,  with  reason  able  aooaraoy,  to  be 
•gainst  the  replication  in  qaestion.  On  the  other  hand, 
"  the  rale  of  equity  "  was  asoertaiaed  even  more  clearly, 
to  be  in  its  favour.  Booth  v.  Wurrmgton,  i  Bro.  P.  O. 
16S,  was  a  salt  in  equity  for  the  return  of  money 
obtained  by  fraad,  the  lapse  of  the  period  of  limitation 
being  exoased  by  an  allegation  of  oonoealment.  This 
case  was  decided  for  the  plaintiff  in  the  Hoase  of  Lords, 
and  only  fails  of  oonclnBiveaesa  through  its  being  loosely 
reported.  It  is  olear,  however,  that  the  point  at  issae 
waa  before  the  Lords,  beoause  the  questions  put  to  the 
jodges  are  directed  to  it.  Here,  then,  was.  a-  role  in 
equity  in  one  sense,  and  a  rule  of  law  in  the  opposite 
sense.  Was  there  "  a  variance  or  couflict "  within  the 
meaning  of  the  Jadioature  Act?  It  may  be  argued, 
with  plansibility,  that  the  Acc  only  contemplated  a 
"wnniet"  in  ita  severest  form — that  is  to  say,  when 
eqnity  woald  interfere  by  injanociou  with  the  litigant 
tMiog  advantage  of  the  law.  There  is  no  instance, 
apparently,  of  an  injnnction  being  granted  to  prevent 
a  defendant  taking  advantage  of  the  Statute  of  Limita- 
tion. Lord  Justice  Brett,  in  his  judgment,  appears  to 
think  that  there  was  no  reason  why  there  should  not 
be  sneh  an  iujaoction,  bat  the  reason  why  there  was 
not  is  tolerably  obvioas.  Where  a  plaintiff  had  a  Btataie 
of  Limitation  staring  him  in  the  faoe,  he  sued  in  eqnity 
and  not  in  law.  The  test  whether  there  would  have 
been  an  injanotinn  does  not,  therefore,  apply ;  bat 
whether  there  woald  be  an  injnnotion  or  not  is  aooi- 
deutal,  depending  on  the  qaestion  whether  it  was  the 
party  suing  or  the  party  aaed  who  invoked  the  equity. 
Tk«  only  other  explanation  of  the  word  "coufiiot"  is 
inconsistency.  The  generality  of  this  word  is  limited 
by  the  phrase  "with  reference  to  the  same  matter." 
A  mera  logioal  inconsiscency  is  not  enongh.  There 
mnat  be  a  practical  inoonsistenoy.  Bach  a  ooafliot 
existed  hi  this  instance.  Probably  in  eqaity  the 
aetjon  woald  be  for  money  obtained  by  frand,  whereas 
at  law  it  woald  be  for  damages.  In  the  oase  ef  ooal 
absttaoted,  the  claim  in  eqaity  would  be  for  an  aooount, 
and  at  law  for  damages.  But,  for  practical  purposes, 
the  daima  were  the  same, 

Wbetber  the  daoisioa  arrived  at  is  in  aeoordanoe  with 
a  right  view  of  the  Btatntes  of  Limitation  is  a  qaestion 
with  which  the  judges  were  aot  directly  eonoerned,  but 
is  ef  interest.  Two  theories  may  be  set  np  as  the 
foandation  of  these  statatss  :  one  based  on  the  maxim 
iataMit  rapubUca  yt  tUjmu  Utum,  and  olaiming  absolutely 
that  after  a  dufioile  lapse  of  time  there  shall  be  a  oertaiu 
inunnnity  from  legal  proceedings ;  the  other  based  on 
theaniitable  doctrine  of  laoht*,  and  allowing  prooaed- 
iogs,  Aowever  far  back  iu  time,  to  be  brought  into 
Omirt  BO  long  as  the  plaintiff  has  not  been  guilty  of 
nndna  delay.    It  is  the  seoond  of  these  theories  which 

'has  now  been  established;  and  it  is  not  without  its 
dangers.  Lord  Justice  Holker  is  oodoubtedly  right  in 
saying  that  the  Bututes  of  Limitation  have  been  re- 
pealed. There  is  now  no  limit  after  which  a  man  can 
feet  safe  fioffl  an  action,  so  long  as  the  plaintiff -aHeges 
not  only  that  the  defendant  has  injured  him,  but  that 
ha  has  ooncealed  the  injury  from  him.  Bach  an  action 
is  possible  twenty  or  thirty  years  after  the  event — iu 
tact,  there  is  no  limit.  This  state  of  the  law  oannot  be 
espadiaut.    While  admtttiug  that  the  franduleut  oon- 


oealment of  as  injury  ought  to  give  the  injured  man  a 
longer  period  in  which  to  enforce  his  rights,  yet  there 
ongbt  to  be  an  absolute  limit  to  which  there  is  no 
exception.  The  man  who  does  not  find  oat  that  he  has 
been  wronged  for  seven  or  eight  years  is  either  little 
alive  to  his  own  interest,  or  there  is  not  much  reality 
about  bis  wrongs.  In  either  oase  his  interests  do  not 
deserve  maintaining.  This  subject  woald  appear  to 
require  tbe  attention  of  the  Legislature,  and  it  is  by  no 
means  olear  that,  on  the  ground  of  mere  expediency, 
tbe  rule  of  tbe  oommon  law  oaght  not  to  prevail  over 
the  rule  of  eqaity. — Laa  Journal. 


THE  LABOUR  LAWS. 


In  these  days  of  trades  unionism,  strikes,  and  constant 
oonfliots  between  capital  and  labour  in  almost  every 
branch  of  the  indnstries  of  this  kingdom,  it  is  interest- 
ing to  tarn  back  to  statutes  the  existoDce  of  which  is 
generally  unknown,  and  to  see  how  such  matters  were 
dealt  with  by  Parliamsut  in  early  times.  In  the  reign 
of  Queen  Elisabeth  (1662)  a  statute  was  passed  which 
repealed  all  existing  statutes  dealing  with  tbe  subject 
of  the  labour  laws,  and  which  was  intended  to  codify 
the  whole,  law  oonoerning  the  employment  of  -artificers, 
labourers,  servante  of  husbandry,  and  apprentices. 
From  the  recital  it  appears  that  aa  amendment  of  tbe 
existing  laws  was  thonght  necessary  for  several  reasons, 
but  chiefly  "  that  the  wages  and  allowances,  limited  or 
rated  in  many  of  the  said  statutes,  are  in  divers  places 
too  small  and  not  answerable  to  this  time  respecting 
the  advancement  in  prices  of  all  things  belonging  to  the 
said  servants  and  labourers ; "  and  the  recital  conolades 
with  the  words  that  "  there  is  good  hope  that  it  will 
oome  to  pass  that  the  same  law  (being  duly  executed) 
should  banish  idleness,  advance  hnsbuidry,  and  yield 
onto  the  hired  personi  both  in  the  time  of  scarcity  and 
in  the  time  of  plenty,  a  convenient  proportion  of  wages." 
The  statute  itself  contains  what  is  intended  to  be  a 
complete  code  of  the  orders  regulating  aU  kinds  of 
labour,  of  which  the  following  may  be  taken  as  afford- 
ing the  best  examples  and  &e  most  strikiog  contrasts 
to  the  state  of  affairs  at  the  present  day.  Section  12 
provides  that  all  artificers  and  labourers  b^ing  hired  for 
wages  by  the  day  or  week  shall,  betwixt  the  months  of 
March  and  September,  be  and  continue  at  their  work  at 
or  before  five  of  the  clock  in  the  morning,  and  ooatinue 
at  work  and  not  depart  until  betwixt  seven  and  eight  of 
tbe  olock  at  night  (except  it  be  in  the  time  of  breiUtfast, 
dinner,  or  drinking,  the  which  times  at  the  most  shall 
not  exceed  two  and  a  half  hours  in  a  day),  upon  pain  to 
lose  and  forfeit  one  penny  for  every  hoar's  absence,  to 
be  deducted  out  of  his  wages  that  shall  so  offend. 
Section  13  provides  that  anyone  who  shall  be  lawfully 
retained  in  and  for  the  building  or  repairing  of  any 
churcb,  house,  ship,  mill,  or  ev«ry  other  piece  of  work 
taken  in  great,  or  gross,  shall  not  depart  (unless  it  be 
for  nonpayment  of  his  wages)  until  the  same  be  finished, 
apon  pain  of  inipriaonment  for  one  month,  and  the 
forfeiture  of  the  sum  of  five  pounds  to  the  person  from 
whom  he  shall  so  depart.  Perhaps,  however,  the  otosfe 
remarkable  of  all  the  provisions  of  this  statute  is  that 
contained  in  seot.  15,  which  provides  for  tbe  regalation 
of  the  price  of  labour.  It  euaote  that  the  jastices  of 
tbe  peace  of  avery  shire,  ridiog,  and  liberty  within  the 
limits  of  their  several  oommissions,  and  the  sheriff  of 
that  county,  if  iie  conveniently  may,  every  mayor, 
bailiff,  or  other  bead  officer  within  any  city  or  town 
corporate,  shall  before  the  lOtb  June  next  oomiug,  and 
afterwards  shall  yearly  at  every  general  session  first  to 
be  holden  and  kept  after  Easter,  assemble  themselves 
together,  and  they  so  assemUed  calling  unto  them  such 
discreet  and  Rrava  persons  of  the  said  county,  or  of  tbe 
said  city  or  town  corporate,  as  they  shall  ttiink  meet, 
and  conferring  together  nwpectiog  the  scarcity  or  plenty 
of  the  time  and  other  eiroumstanoes  necessarily  to  be 
considered,  shall  have  aalhority  within  the  limito  of 
their  oommissions  to  limit,  rate,  and  appoint  the  wages 
of  all  servante  and  worlimea  whose  wages  in  time  past 
hath  been  by  any  law  or  statute  rated  and  appointed. 
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The  seotion  farther  provides  (or  proolamation  to  be 
made  ot  the  rates  of  wages  in  the  varioDS  districts 
when  approved  by  the  Lord  Chanoellor.  No  better 
iostanoe  ooald,  we  ventare  to  tbiak,  be  foand  ot  the 
extraordinary  difFereooe  existind  between  the  present 
state  at  sooiety  and  that  existiog  three  handred  years 
ago.  No  single  person  ooald  now  probably  be  foand  who 
woald  wish  for  a  retam  to  a  state  of  things  suggested 
by  this  statute  of  Elizabeth  ;  still,  as  a  matter  of  history, 
it  is  intereatiog  to  rake  it  ap.  It  affords  a  striking  oon- 
trast  between  England  in  the  reign  of  Viotoria  and 
England  in  the  reign  of  Elizabeth,  and  affords  ample 
ooonpatjon  to  the  thooghtfal  mind  in  tracing  the  caases 
whioh  have  produced  saoh  a  change,  and  in  propheBving 
the  resnlt  to  which  raoh  a  change  will  tend. — Lav  Timti. 


AFFOIHTMEHTS  AHD  FBOHOTIONS. 

NoTi  Ben.— Infona«tlon  Intended  for  publication  nnder  the  abor* 
heading  ahould  reach  as  not  later  than  Fridaj  morning  In  each 
week,  as  pnMieation  Is  otherwlae  delayed, 

Mr.  William  O'Brien,  Q C,  has  been  appointed  a 
poisoe  judge  ot  the  Common  Pleas  Division,  Diw  Lawson) 
J.,  transferred  to  the  Queen's  Bench  Division. 

Mr.  Biohard  Hicksen,  Deputy  Clerk  ot  the  Peace,  has 
been  appointed  Depaty  Clerk  ot  the  Crown  tor  the 
eonnty  Sligo. 


OBrruAST. 

MB.  W.  M.  BOTTBEG. 

Mr.  WaiiTib  M'WiLuaii  BoTTBza,  ot  Ourraghlea,  Co. 
Mayo,  and  Babassaoe  Park,  Co.  Oalway,  who  was 
assassinated  at  Castle  Taylor  (a  place  over  whioh  be 
was  land  agent),  near  Ardrahan,  in  the  latter  county, 
on  the  8th  inst.,  was  the  eldest  surviving  son  ot  the 
late  Isidore  Bonrks,  Esq.,  Crown  Solicitor  tor  the  Co. 
Mayo,  by  his  marriage  with  Matilda,  daughter  ot 
Matthew  Crozier,  Esq.,  M.D.,  ot  the  SSnd  Foot.  Born 
]n  1838,  Mr.  Bonrke  was  ednoated  at  the  Colleges  ot 
Stonyharst  and  Glongowea  Wood,  and  at  the  University 
ot  Dublin  where  be  was  a  member  ot  the  Historical 
Sooiety,  and  took  the  degrees  ot  A.B.  and  M.&.  He 
bad  at  one  time  oontemplatad  entering  the  Indian  Civil 
Service,'  and  won  a  high  place  in  the  examination,  bat 
bis  age  was  afterwards  toand  to  exceed  the  prescribed 
limit.  In  Trinity  Term,  1868,  he  was  called  to  the  bar, 
and  joined  the  Oonnaaght  oiroait.  He  practised  here 
tor  some  years,  and  also  beoame  a  eontribntor  to  some 
literary  Magazines,  sinoe  def  onot,  which  were  then  pub' 
lished  in  Dublin.  FailiDg,hQwever,to  meet  with  that  full 
and  rapid  meaaore  ot  aaooesa  which  rewards  the  efforts 
ot  so  tew,  he  went  to  India,  and  there,  as  an  advocate 
in  the  High  Conrt  ot  Calcutta,  Mr.  Bourke,  who  was  a 
good  bat  rather  florid  speaker,  soon  realised  a  consider- 
able tortane.  He,  also,  pablisbed  a  volume  ot  Indian 
law  reports,  whioh  displays  a  good  deal  ot  indastn^  and 
aUlity.  About  two  years  ago,  on  his  i«tnrn  from  India, 
ha  aaooeeded  to  the  inheritance  of  Oarraghlea,  on  the 
death  ot  bis  elder  brother.  Major  Bonrke,  and  he  him" 
■elf  porcbaaed  the  estate  of  Babassane  Park,  which 
bad  onoe  belonged  to  the  family  ot  the  Frenchs.  Mr. 
Boarka,  who  was  appointed  to  the  commission  ot  the 
peaoe  tor  the  Ooonty  of  Mayo,  was  more  than  onoe  a 
eandidate  for  senatorial  honoon,  having  on  one  occasion, 
•hortly  after  bis  call  to  the  bar,  contested  Tralee  with 
the  present  Jjord  O'Hagan,  and  i^t  the  last  general 
election  having  been  nominated  for  Mayo.  During  the 
distress  ot  1879-80,  Mr.  Boarke,  who  was  a  most  active 
member  of  the  Board  of  Guardians  of  the  Poor  of  the 
Olaremorris  Union,  exhibited  the  most  kindly  and 
generoiw  spirit  towards  the  poorer  tenantry.  Bat, 
Bubaeqaently,  he  evicted  many  of  the  tenants  on  his 
Bahassane  property,  in  some  cases  even  acting  as  his 
own  bailiff,  and  aboat  a  year  ago  be  was  pictured  in 
the  Oraphie  personally  serving  notices  to  quit.  He 
beoame  extremely  unpopalar,  and  was  in  the  habit  of 


oarryiag  about  a  repeating  rifle,  armed  with  which,  a 
few  months. ago,  he  attended  Mass  at  Carraroe,  refusing 
to  leave  when  requested  by  the  officiating  clergyman, 
and  having  sabsequently  to  get  away  by  a  side  door  in 
order  to  avoid  the  mob  whioh  was  waiting  to  attack 
him.  Indeed,  so  unpopular  had  he  become,  that  his 
life  was  threatened,  and  a  military  escort  was  told  oS 
for  bis  protection.  He  was  returning  iionae  after  attend- 
ing the  sittings  ot  the  Land  Sub-Commission  at  Qort, 
when  he  and  the  soldier  by  whom  he  was  aooompanied 
met  their  terrible  fate. 


BEVIEWS. 

1.  Buriruu.  2.  Monty.  8.  ilorality.  4.  I/^.  S.  Seonottf. 
6.  Progrtu.  By  Jahm  Platt.  London:  Bimpkia, 
Marshall,  &  Co.,  Stationers'  Hall-conrt. 

Tbis  excellent  series  ot  books  has  deservedly  attained 
a  worldwide  tepatation.  As  their  titles  indicate,  Mr. 
Piatt  deals  with  the  most  important  questions  of  the 
day,  and  we  are  bound  to  say  in  his  treatment  ot  them 
be  is  plain  and  straightforward,  often  in  his  earnestDess 
rising  to  eloquence ;  and  the  copious  qaotatioos,  both 
prose  and  poetical — whioh  are  admirably  chosen  and 
always  to  the  point — add  an  additional  charm  to  his 
writings.  As  Canon  Farrar  said  the  other  day — "  Bead- 
ing  is  an  amulet  against  vioe  and  misery,  taking  away 
from  the  poorest  youth  all  excuse  tor  seeking  oom- 
panionsbip  in  the  gin  palaoe,  or  the  low  banots  where 
pleasure  foraged  tor  death.  With  books  loneliniess  is 
not  altogether  lonely,  nor  sadness  altogether  sad."  So, 
we  believe,  it  Mr.  Piatt's  books  are  carefully  read,  though 
there  may  be  mush  with  which  we  may  differ,  there 
ia  atill  very  mooh  more  that  we  can  approve  as  good 
and  soand,  «hen  habits  of  temperance  and  honesty  are 
incnloated,  and  when  his  readers  are  advised  to  make 
all  they  can  from  "  Bosioess,"  to  remember  "  Morality," 
to  use  "  Money  "  wisely,  to  study  the  true  principles  ot 
"  Economy,"  and  to  believe  that "  Lite  "  rationally  and 
wisely  led  must  end  in  individaal  and  national "  Pro- 
gress." 

Mr.  Piatt  is  a  thoroughgoing  Free  Trader,  and  be 
states  his  views  as  opposed  to  Proteottoa  and  Beiciptocity 
in  a  most  exhaustive  manner.  He  traces  the  history  ot 
the  Civil  Service  Stores  and  Co-operative  Trading,  and 
shows  how  their  eSeots  can  be  oonnteracted.  Nowh«r« 
do  we  remember  to  have  seen  a  better  defence  ot  the 
House  ot  Lords  than  in  his  chapter  oa  "  Causality,"  ia 
"  Progress." 

In  the  same  book  he  diaonssss  the  Irish  Land  Aot  of 
1881 ;  bat  Mr.  Piatt  must  dip  a  little  deeper  into  oon- 
temporary  Irish  history.  He  jndges  ot  Ireland  too  much 
from  the  standard  of  his  own  prosperous  England.  Now 
that  the  Irish  Land  Aot  is  beyond  reoall,  we  recommend 
for  his  perusal  a  very  able  article  in  tbis  month's  Cm- 
Umporary  Renea,  on  "Judicial  Bents,"  by  Mr.  W.  S. 
Seton-Karr,  in  whioh  be  shows  that  in  India  the 
practice  of  invoking  the  assistaooe  of  the  estaUished 
tribanals  to  decide  on  tbe  atatus  and  rent  ot  a  tenant 
has  been  recognised  by  the  Qovernmeut,  .by  tbe  law 
courts,  and  by  tbe  agrioaltaral  community,  Hindu  and 
Mohammedan,  ever  sinoe  the  great  settlement  ot  Lord 
Gomwallia  in  1793. 


Etiotiokb  (Ibsi^nb). — A  return  to  an  Order  of  the 
House  ot  Lords,  dated  June  8,  1882,  shows  that  the 
number  ot  evictions  in  Ireland  during  the  first  three 
quarters  ot  the  year  1881  was  2,697  families,  oontalaing 
13,490  persons.  The  number  of  those  evicted  who  were 
readmitted  as  tenants  before  March  31, 1883,  was  781 
families,  oontsdning  4,263  persons. 

A  Mkvfhir  coloured  man  was  unable  to  secure  the 
services  of  a  lawyer  to  defend  him  from  mule  stealiog, 
because  he  had  not  paid  his  tee  tor  a  previous  aoquittiti 
for  bed-olotheB  stealing.  Even  his  "  Why,  boss,  I  stole 
dot  mule  'specially  to  sell  him  and  pay  you,"  did  not 
a&sot  the  lawyer's  obdurate  heart. 
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LAW  STUDEHTS'  JOUKRAL. 

INCORPORATED   LAW   SOCIETY 
or  IRELAND. 


SouoiTOBa'  ApraxHTioBS. 

NOTIOB. 

Tbe  Skwonal  Examination  will  be  held  <m  Friday,  the 
SOtk  cf  June  inttant,  and  Saturday,  the  Iwt  of  JtUy  next, 
from  9  SO  A.K.  to  It  SO  p.K.  and  from  1  T.u.  to  4  p.x,  on 
each  day.  Candidates  de«iriDg  to  be  examined  will  hare  to 
enter  tiieir  Names  at  iha  Hecretary'a  Office,  Soliciton' 
Buildinga,  Four  Courts,  not  later  than  Tuesday,  the  Z7th  day 
of  June  inttant,  in  order  that  the  necessary  arrangements 
may  be  made. 

Candidates  whose  names  begin  with  letters  from  A  to  Pi 
(inclusive),  will  be  examined  tit  S  80  A.M,  «n  Friday,  tke 
SOth  of  June  imtant. 

Those  whose  names  begin  with  letters  Fl  to  Ke  (inohuive) 
will  be  examined  at  1  o'clodc  f.h.  on  the  tame  day. 

Those  whose  names  begin  with  lettera  fcom  Kiio  P  (in- 
clnsiTe),  will  be  examined  at  9  SO  A.lt.  an  Saturday,  the  Itt 
of  July  next. 

The  lemtiniqg  Candidates  kt  1  o'clode  t.U.  on  the  tame 
day. 

Apprentices  are  reqnested  to  take  notiee  that  tbe  Ses- 
sional Ezamioation  held  at  the  end  of  the  month  of  June, 
or  the  beginning  o{  Jnly,  is  the  Examination  held  after 
each  Coarse  of  Lectures  under  tbe  25th  Rule  of  the  Society, 
and  that  no  Apprentice  can  be  examined  at  any  other  time 
unlets  he  ha*  been  hindered  from  attending  at  the  regular 
Examination  by  iUneti,  or  torn*  timiUir  vmforeteen  mitdanee, 
to  be  proved  to  the  latitf action  of  the  Council. 
By  Order, 

WILLIAM  HICESON, 

iVo/ei»or. 
Solicitnrs'  Bnildings,  Foar  Cooits, 
Dublin,  21st  June,  18&2. 


COUKT   PAPERS. 
CIRCITIT  LIST.— SuxuEB  AaeizKa,  1883. 

HOKE  CIBCUIT. 
THm- lair  a;  St  1 1  o'doek.  I     MuylKatnKh— Joiy  10  at  1 1. 

UnlUngw-JalT  S,  at  11 30.  Culow-July  It,  at  11  30. 

Tullamore— Jnlj  7,  at  II  HO.  |     Kaaa— Jul/  H,  at  11. 

Judges— HoBUSh  C.J.,  and  Pulu,  dB. 
.,^4^^^  I  Arthor  H.  Coartanay,  Esq.,  14  Flizwllliam-sq.,  East 
""■""■"  (Andrew  PaUes,  Esq.,  Jl  northomberland-nad. 


NORTH-EAST  CIRCUIT. 
Dreglwda  -  Jvly  t,  at  1 1  i^clsck.     I     DawniMtfl&— Harah  14,  at  11. 
Dandalk-Jid7  4,  at  11.  .1     BelfaM  and   Carricktsrgiu— 

MonaKhao— July  6,  at  2.  I        Jvlj  17,  at  2. 

Armagh— July  10,  at  11.  | 

Judges— Hit,  CJ.,  and  Hacksov,  J. 
„    .^       JOeorge  C-Hay.  Esq.,  IS  FlturilUam-ntaare,  East 
KSgimran  jKo|,„t  F.  Uarriion,  Esq.,  S  UoontJoyHiquara,  North. 

NORTH-WEST  CIRCUIT. 
Longford— Jnly  S,  at  1  o'clock.        I     LlSord— Jnly  17,  at  II. 
Csian  -^vlj  7,  at  II.  I     Londondarry   (diy  and   co.)- 

EnnlsUUen-Joly  10,  at  H  |        July «),  at  U. 

Omagb- July  It,  at  IL  | 

Judges- F^xoiBBOH,  LJ.,  and  FiTzaiBALD,  B. 

i  Pelham  J.  Hajme,  E«q.,  83  Merrion-aqnare,  North. 
(John  Allen  Shone,  Esq.,  81  Upper  SackTlU*  Kreet. 


CONNAUOHT  CIRCUIT. 
Carrtck-on-Sbsonon— Jolr  4,  at 

11  o'clock. 
Sngo— J0I7  7,  at  4. 
OutleUr-  Jnljr  IS,  at  IL 

Jodgsa— Obvsbt,  J.,  and  O'Bain,  J. 


Qalway  (tows  sad  oow)— July 

l»,atll. 
Roscommon— Not  Fixed. 


jlgMffff  iAIfred  Hamilton  Onnaby,  Esq.,  It  Fltswllllam-sq.,  E. 


MUNSTER  CIRCUIT. 
Ennis— Joly  S,  at  f  o'clock.  I     Traloe-  Jaly  IS,  at  II. 

Limerick  (dtr  and  co.)— Joly  7,  Cork  (co.)— Jolv  18,  at  2. 

at  IL  I     Cork  (city)-Jii]]r  21,  at  11. 

Jodgea- Lawsox,  J.,  and  Babbt,  J. 
n..,.,,.,.  (Arthur  Lamon,  Esq,  27  Uppar  FltiwlllUun-street 
"•»"™"  t  James  Barry,  Esq.,  St  Helen's,  Rstbgar. 


LEINSTER  CIRCUIT. 
Nsnagh- Jnly  4,  at  11  o'clock. 
Kilkenny  (city  and  ea)— July  7, 

atlL 
Clonmel— July  11,  at  II. 


Wsterford  (oHr  sod  eo.)— Jolr 

U.  St  11. 
Wexfopd-^nly  19,  at  II. 
Wlcklov-July  22,  St  II. 


Judges— Dbist,  IiJ,  and  Dowsx,  B. 
D...i.h__  JJ.  W.  Clerks,  Eaq.,  Corytfort,  Blaekrock. 
KegMtrars  ^ru^,^  Dowse,  Jun.,  E«q.,  18  Monntjoy- 


squara 


LAND.  JUDGES. 

Sittinga  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Rt.  Hon.  Jooas  FiiAHAqas. 

HONDA  T. 
In  Co0BT. — G-.  M,  Hewson,  receiver. — G.  A.  Waller, 
re-entiy. — £C  Muiphy,  from  20tb. — G.  H.  Mayes,  liberty 
to  bid.— Trustees  Little,   from  28nd.— W.   B.  ©"Byrne, 
objection. 

Before  EzAKiinra  (Mr.  Kennedy). 
Trustee  A.  Sullivan,  rentaL-^M.  Horgan,  ditto. 


TUtSDA  T. 

In  Chanbib.— T.  M.  Cummins,  proposal.— F.  W.  Crofts, 
ditto. 

In  Ooqbt. — R.  F.  fiairy,  psj^ment  by  reeeivar. — U. 
Oedy,  ••  to  policy. 

Before  ElAIONBB  (Mr.  Kennedy). 
J.  M'Caig,  voDcb, 


THURSDA  Y. 
'  In  Coobt.— H.  Leader,  payment  by  receiver. 
Before  Examinxb  (Mr.  M'Donnell). 
Devisees  R.-C.  Hurley,  voaeh.— J.  W.  PoIIoclc,  ditto. 


FRIDA  T. 

BALM  IN  OOUBT. 

R.  B.  Booth  -  -    2  lots. 

Before  Exahinbb  (Mr.  Kenaady). 
Rer.  J.  F.  Shearman,  rental. 

Before  the  Rt^  Hon.  JoosB  Obkbbt. 
U  OS  DAT. 
In  Chanbkb.— J.  Bntler,  allocation.— Rer.  A.  Cooke, 
ditto. 

In  Coubt. — ^D.  O.  Taylor,  reference. — M.  O' Kelly,  ob- 
jaotion. — R.  W.  Fearon,  paymanL— Bk  P.  Brennan,  re< 
oeiTer.— A.  H.  Irwin,  do>— -M.  BonrkSa  finat  •obedttle.~> 
Tmsteas  Roche,  do. 

Before  ExAMtNBB  (Mr.  M'Donnell). 
Rer.  A.  W.  Wast,  vooeh. 


WSDNESDAY. 
Before  Examinbb  (Mr.  M'Donnell). 
M.  Quaine,   vouch. — W.  Johnston,  do. — Executors 
Macmuuara,  amend  rental. — J.  Morgan,  take  account. 


TBVB8DA  T. 
In  Codbt. — T.  Barklie,  speoiaL— A.  Oarolan,  final  soke- 
dole. 


FIUDAr. 
Before  Examinbb  (Mr.  M'Donnell). 
F.  Salmon,  rental.— T.  J.  Nolan,  ditto. 
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HIGH    COURT    OF    JUSTICE. 


Ghancebt  Division. — Land  Judges. 


List  of  Petitions  presented  to  the  Land  Judges  in  the  month  of  May,  1882. 


DATB 

TITLE  Or.MATTBB 

OBJEcrr  or 

PBTITIOJC 

OOniTTT 

PROFIT  RBWT 

SOMOITOB 

Mar   2 

Alexander  George  Riche3r,  Trustee  of  Anne 
King,  owner  and  petitioner 

Seceirer  and  sale 

Leitrim 

£    s.    d. 
1,006  11    2 

BaUoaes  and  SamUtoa 

,,     8 

If          «1 

Joseph  Bonrke  and  another,  owners ; 
Uargarti  M.  Bourke  and  another,  ptti- 

tioners 
Assignees  of  Michael  Rochfort,  owners ; 
Robai  Sheil  and  another,  petitioner! 

Receiver  and  sale 
Receiver  and  sale 

Mayo  and 
Galway 

City  Dublin 

668  11    1 

100    0    0 
Valuation 

Robert  P.  Bourhe 

Lonnfield,  Dmidson,  and 
Xellg 

.,     * 

Heniy  William  Baldwin,  owner  ; 
WiU%am  Matty  and  H.  Matty,  pkitionen 

Receiver  and  sale 

Co.  Cork 

1,744  16  10 

Thomas  K.  SulSvan 

»     6 

Arthur  O'Donnell  and  others,  owners; 
ArtJnir  CDonneU,  petitioner 

Sale 

Co.  Clare 

845    0    0 

Frandi  Kearney 

1»         »» 

James  Browne  and  others,  owners; 
Bmanuel  Churcher,  petitioner 

Sale 

Co.  Galway 

Not  stated 

R.  B.  Beanchamp 

«          »l 

Helen  Gillman,  owner ; 
Emily  Leonard,  petitioner 

Sale 

City  Cork 

66  18    4 

Thomas  Ware 

„     8 

91         II 

William  Cuey  and  another,  ovners; 
Mary  BiU,  petitioner 

William  Donnelly  and  others,  owners; 
/%i7ip  R.  Pigott,  petitioner 

Sale 
Receiver  and  sale 

Tipperary 
City  Dublin 

64  10    0 

Griffith's 

Valuation 

165  11    6 

Wm.  B.  Robinson 
Joshua  L.  Iftam 

.,     9 

II          11 

Howard  John  St  George,  owner  and  peti- 
tioner 
Henry  Daunt,  owner ; 
Thonuu  Haynei  and  othen,  petitioners 

James  Lecky.  owner; 

Rev.  George  W.  Biggs,  petitioner 

Sale 
Sale 

Sale 

Kilkenny 
Cork 

City  Dublin 

1,487  14  10 

617  10    0 
Griffith's 

Valuation 
62    0    0 

BMSsdlandUaeBermoU 
nomas  F.  ffCennell 

WilUmn  C  Bogan  and 
Sons 

II          l» 

Sarah  Jane  Tucker,  owner; 
James  Campbell,  pMtioner 

Receiver  and  sale 

Meatb 

301    1    6 

James  CanuAell 

„    10 

William  Chartres  and  Wife,  owners  and 
petitionen 

Sale 

Fermanagh 

50  10    0 

John  T.  Binds 

I>          II 

Dermot  O'Conor  Donelan,  owner ; 
A.  S.  Drake  and  Wife,  petitioners 

Sale 

Galway 

181  11    8 
Estimated 

Thomas  F.  (fConmell 

,.    " 

Daniel  Ryan,  owner; 

Sale 

Co.  Tipperary 

188  10    0 
Estimated 

n      II 

John  Maurice  O'Connell,  owner; 
2%e  NaUonal  Banh,  petitionen 

Sale 

Co.  Cork 

In  owner's  pos- 
session 

Reuben  T.  Barney 

II      n 

Wilbert  Finnamore,  owner; 
Sice  Meredith,  petitioner 

Sale 

King's  Co. 

Kot  stated 

W.  D.  Whtlan 

II      »i 
„   19 

Ellen  Reford,  owner  and  petitioner,  and 
Partition  Acta 

William  Montgomery,  owner  and  peti- 
tioner, and  Partition  Acta 

Partition  and 

Sale 
Sale  and  parti- 
tion 

Antrim 
Fermanagh 

Not  stated 
418    5    2 

B.B.Orr 
John  T.  Hinds 

„    23 

Comdins  Alexander  Keogh,  owner  and 
petitioner 

Sale 

Sligo  and 
Clara 

1,261  19    8 

Meade  and  CoUes 

IT        » 

John  O.  MahnnT,  owner ; 
Stephanie  Roehford,  petitioner 
George  Burrowee,  owner; 
Richard  Perrott  and  others,  petitioners 

Receiver  and  sail 
Receiver  and  saU 

Kerry 
Londonderry 

1,872    6    4 
368    8    1 

Batton  R.  0' Kearny 
B.  and  A.  make 

n      n 

William  Black,  owner; 
Anne  Black,  petitioner 

Sale 

Donegal 

97  10    0 
Valuation 

WaUom  Mar6» 

M         If 

John  Lennon  and  another,  owners; 
The  National  Bank,  petitionert 

Sale 

Co.  Dublin 

In  ownei's  pos- 
session 

Michad  LaHan 
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LAND  JUDGES'  COURT. 

BALES. 

Jone  9. — Before  the  Bight  Hod.  Jadge  Fljlnaoan. 

OiTT  or  Ddbuh.— Estate  of  Geraldine  8.  Boper,  owner ; 
W.  Bk  Atkia  and  another,  petitioDers. 

liOt  2. — Two  third  parts  of  a  fee-farm  rent  of 
£33  15s.  4d.,  payable  oat  of  honses  aud  premises  Nos. 
S6, 66,  and  67  Sonth  BiobmoDd-street,  subject  to  tiro- 
ibirda  of  a  aoperior  rent  of  £16  168. 2d. ;  aoonal  profit 
rent  £11  6s.  lOd.    Sold  to  O.  V.  Patton  for  £190. 

Lot  4. — Two  third  parts  of  a  fee-farm  rent  of 
£22  178.  lOd.,  payable  oat  of  honses  and  premises  Nos. 
6S  and  69  South  Biobmond-street ;  animal  profit  rent 
£16  6s.  2d.    Bold  to  K  Newland  for  £800. 

Sale  of  Lots  1  and  8  adjourned. 

Solicitor,  Henry  F.  MariUy. 

Jane  18.— Before  the  Bight  Hon.  Jadge  Obksbt. 

County  and  Citi  or  Dublin. — Estate  of  Anne  Carolin, 
administratrix  of  Robinson  Carolin,  deceased,  owner 
and  petitioner. 

Lot  1. — Dwelliog-hoase  and  premises  No.  6  Bnrliog- 
toD-road,  held  onder  lease  for  160  years  from  1864; 
bead  rent,  £»  168. ;  profit  rent,  £92  6s. ;  valuation,  £80. 
Sold  to  lir.  Littledale,  solicitor,  in  trast  for  Mrs.  C. 
HewBon,  for  £1,660. 

Lot  2. — Dwelling-honse  and  premises.  No.  8  Borling- 
ton-road,  similarly  held  ;  head  rent.  £8  15s. ;  profit  rent, 
£111  6b.  ;  valnation,  £78.  Sold  to  Mr.  G.  B.  Hely  for 
£1,620. 

Lot  8. — Dwelling-honse  and  premises,  No.  88  Lans- 
downe-road,  held  nnder  lease  for  150  years  from  1859 ; 
head  rent,  £8 ;  profit  rent,  £92 ;  valaatioa,  £65.  Sold 
to  Mr.  Hely  for  £1,000. 

Lot  4. — Dwelling-honse  and  premises.  No.  40  Lans- 
downe-road,  same  teonre;  profit  rent,  £87;  valaation, 
£66;    Sold  to  Mr.  Hely  for  £1,066. 

Lot  6.— DwelliDg-honse  and  premises.  No.  85  Lower 
Gardiner-street,  held  under  lease  for  999  years;  bead 
rent,  £9;  profit  rent,  £61;  valuation,  £68.  Sold  to 
M.  £.  Solomon  for  £476. 

Lot  6. — Dwelling-house  and  premises,  No.  62  Lower 
Gardiner-street,  same  tenure ;  head  rent,  £10 ;  profit 
lent^  £60;  valuation,  £60,  Sold  to  Mrs.  Jackson  for 
£680. 

'  Lot  7. — Dwelling-bouses  and  premises,  Nos.  4,  6,  6,  7, 
7},  and  8  Lower  Meoklenbnrgb-street,  same  tenure; 
bead  rent,  £65  78.  8d. ;  pmfit  rent,  £62  12s.  4d. ;  valua- 
tion, £76.    Sold  to  T.  E.  Jones  for  £826. 

Lot  8. — Dwelling-houses  and  premises,  Nos.  12,  18, 
and  14  Lower  Meoklenbnrgh-stroet,  aud  Nos.  30,  81,  82, 
83.  84,  and  36  Mabbot-street,  same  tenure ;  head  rent, 
£46  78.  8d. ;  profit  rent,  £87  198.  6d.;  valuation,  £149. 
Bold  to  Peter  Whelan  lor  £275. 

Lot  9. — Dwelling-honses  and  premises,  Nos.  16,  16, 
and  17,  Lower  Meoklenhnrgh-street,  Nos.  1  and  2 
Eyre's-oourt,  and  52  and  63  Pardon-street,  same  tenure ; 
bead  rent,  £24 13s.  lOd. ;  profit  rent,  £21  6h.  2d. ;  valua- 
tion, £89.    Sold  to  John  Redmond  for  £70. 

Solicitor,  William  Sterne. 


DUBLIN  STOCK  AKO  SHARE  LIST. 


JUKE 


oucRirrioN  or  stock 


COURT  OF  BANKKOPTCY. 


ADJaDIOATIOHS  IN  BANKBaPTCT. 
t%m  dat*$  9f  AiftMta'iMU  anjirti  giteit,  (A<  SUHnfifyUoic  in  llalkt. 

Cullinane,  James,  of  Longhrss,  in  the  coanty  of  Galway,  vio- 
tnaller  and  cattle  dealer.  May  27 ;  Tuadag,  Jime  27, 
and  Friday,  July  14.     Thomat  J.  White,  solr. 

Fleming,  John,  of  Hillmoant,  Dolphin'i-bam,  in  the  city  of 
Dablin,  manufacturer.  Jane  2;  Friday,  July  7,  and 
Tuetdag,  July  25.     »'Uliam  P.  M'£voy,  solr. 


Sat.  ,  Miin.TsM.i  W«a  TImr    Fn. 
17  '  19  '  20     21     22     93 


•Paiil      Oovarnment. 

—  jpeCiiniols 

—  ipeRednced     .. 

—  Msw  3 1>  c  Stock 

INDIA  STOCK. 
4  0  e  Oct.  1818  )  Trsfbie.  >t      .. 
3i  p  c  Jan.  1*31  f  Bk.  o(  Irel.     .. 

Banks, 
too    Bankof  IraUnd 
tS    Biiemian  SanUnff  Co 
to   London  and  Countf  (LU'd.) 
IS    London  Joint  Stock 
10    Londonmi\rmtMl»,UCd 
10           Do.           Sou 
31  KwfUfrBa»k(IAmif*\ 
10    Katimwl  Bank  (Umind)  .. 
10    iraHonalo/Unrp'llLWd.) 

St«am. 
so   Britlah  *  Irlah    .. 
loo  CItjpof  Uubltn   .. 
SO    Dublin  and  Qlatftow 
10    Dundslk  (Limited) 

Ulnes. 
4)  B»relmtn(UmUed) 
1    KIIIaloeSIaleGo.(IU-d) 

7  Mnins  Co.  ^Ireland  (Ufd. 
H  Wlcklow  Copper .. 

Mtaoellanaoaa. 
to   Alliance  *  Dab.  Oon«.'  Om 

8  Do.              do.    y«w 
4    Amou*Oo.,UmU»d 

ao    C.  Dab.  Brewer/  Co.  GIm.) 

as    Ir.  C.  S.  Building  Society .. 
4    lfationalDUeomt,lre.,irt,l 
tS    SattomalAunrann 
9-4-7  PalrioHeAunnute* 
Tramwaya. 
10    BelfiutTrama     ..            .. 
lo    Unblln  Onlted  Tramwaya 
10    Edlnborah  Street  Trama 
10    L'pl  Un'td  Tram  *  Sue  rtd 
lo    LeedaTrani       .. 
10    irth  iletr. Tramway,  Lend 

RaUwaya. 
100    Dnblin.  W'klow,  A  W'ford 
loo    Oreat  Northern  (Ireland), 
loo    Ot.Soathernand  Westeri. 
100   Midland  QU  Weicern 
$0    Waterford  and  Limerick  .. 
Railway  Praferenoe 

too    0.,W..  *W..»pc(18«0) 
too    Otirtli'nCIrlnd)  Kt-d4p< 
too   Do.,  Hve 
too    Watfd.  *  Limerick,  4  p  c 
so    Do.,  new  red,  f  p  e 
Debenture  Stooks. 

—  Belfast *Nth-nCoe.4pc 

—  Crergiis  and  Lame  4  p  e 

—  Dnblin  *Wlcklow4 PC    .. 

—  Do.,  4ipe 

—  Ot.  Northern  (Ireland)  4  p . 

—  Do.,  4i  p  e 

—  Do.  i  p  e 

—  Gt  North'n  A  West'n  4)  p  r 

—  Gt.South'n  A  Weac'n.  4  p  r 

—  Kilkennj  JnncMon,  A,  6  p  r 

—  L'derry  a  Enniakillen  t  p  c 

—  Da.,4ipe 

—  Midland  at.  Weat'n.4pc 

—  Do.,  4i  p  e 

—  Waterford  A  Central  B  p  c 

aa<«4^llftn^**"*  Dobank 

Dab.aaiai.S.P.Co.(1887)*pc   .. 
Pipe  Water    Old,  fMSikSd.     .. 
Do.         New,  £100, 

looi 
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*  SbarM  aot  toXij  pkid  ap  are  ^wen  la  liaHu.  t  x  4 

:  R«te— Of  Dltooant— 6  pareeat..  SOth  Janaarx,  IRBS. 
Of  Depotlt— 4  Mr  cent..  80tb  Jan aarj,  1883. 
Name  Dajs— Jooe  S8th,  and  July  19th,  1889. 
Aeeoant  Days— June  S9tli,  and  JiOjr  I8tb,  1882. 
BoalneMeommenoea  at  1  80  p.m. 


JTottovM^'i  Pill*  can  be  eoDftdentlj  refsammended  at  a  domeatio 
nmedjr  for  the  ailments  of  all  rliMtn  andoondltloos  of  people.  Yoong 
and  old  of  both  aexet  mi^  taJlte  thii  modidne  with  the  certainty  of 
deriving  benefit  from  its  use,  when  disorder  or  diseaH  is  making  them 
mtaerable.  Holloway's  Pills  are  unriralled  for  their  purifying,  ^wrient, 
and  strengthening  propertteii.  They  remoTe  Indi^tion,  palj^tatton, 
and  headache,  and  are  specially  serviceaUe  In  oomt^aints  peculiar  to 
females.  Each  box  Is  wrapped  with  printed  instructions  for  the 
guidance  of  inralids  who  will  readily  nndsrstaiMl,  from  carefully 
studying  them,  the  beet  way  of  ref»Tering  health.  Htdloway's  mis 
will  work  a  thorough  change  in  the  constitutions  of  the  weak  and 
nerrous. 
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BIRTHS,i  MAt&IAGBS.  AND  DEATHS. 

BIRTHS 
DDNN-Jurw  16.  at  Be14de|«-plaae,  the  irlfe  of  «.  J.  Dnaa,  Ek]., 

barrUter-at-Uw,  of  a  daqghfer. 
PROSTE-Juno  17,  at  Barba  Villa,  Howth.  the  wUa  of  Rkshknl  Pop* 

Frate,  Eaq.,  A.B.,  aol'dtor,  of  a  daughter. 
LITTLE— Jon*  16,  at  Dundnim  Houae,  the  wU«  of  Judge  Little  of  a 

daMhter. 
H'WILLIAH— Jane  IS,  at  North  road,  Monaghan,  the  wife  of  Wm. 

H'WilUam,  Esq.,  aolicltor.  of  a  ion. 
TOBIA8~June30.  at  Strand-road,  aandymount,  the  wife  of  Matthew 

ToUaa,  Esq.,  aolldtor,  of  a  aon. 

MAHBIA0E8. 

BKLA8  and  BIBD— June  IT,  at  St  John'i  Church.  Monkitawni 
Countj  DubHn.  by  the  Rev.  J.  Sandji  Bird  curate  of  Bt  Jahn'^ 
Monkatown.  aaalnled  by  the  ReT.  F.  E.  K.  Bird,  Incumbent  of  Leixlip, 
County  Klldare,  brothera  of  the  bride,  Charlea  William,  younxrat 
•nrrlTlng  ton  of  George  Henry  Belaa,  of  Ivy  Houae,  Leiallp,  Eaq., 
aolleltor,  to  Era,  youngest  daughter  of  the  Uto  John  Uandya  Bird, 
Eaq.,  J. P.,  Kinaale.  County  Cork. 

CORCOKAN  and  LETT  -June  it,  at  St  Peter'l  Church,  Dublbi  by 
the  Rev.  R.  W.  Buchley,  D.D,  John  Ooreomn,  Eaq.,  tolieltor, 
Knigdaoarlhy,  County  Wexford,  eldest  aon  of  the  late  L.  W.  Corcoran, 
Baq.,  to  Grace  Anne,  only  daughter  of  the  late  Joshua  Lett,  Eiq., 
/.P.,  BallybuM,  County  Wexford. 

DEATHS. 
LOMGFIELD— June  20,  at  PttiwiUiam. square,  DnUln,  EUiabeth 

Penelope,  wife  of  the  Right  Hon.  Mountirort  Longlleld. 
LOUOUBBD-Jime  1»,  at  PortarltavtoD,  Cvollne  T.,  the  hdorsdwUe 

of  Baniy  M.  Lougheed,  Eaq.,  aoUdtor. 

PDNERAL    REQUISITES   OF    EVERT 
DESCBIPTIOK. 

49,     WALLER,     50, 
DENZILLE-STREET. M 

LEGAL   POSTINGS; 
IN    THE    COURT    OP   BANKRUPTCY 

IM     IKELAND. 
In  the  Hatter  of 

THOMAS        WOODL.  OCK, 
.  of  48  Dame-Btreet,  In  the  City  of  Dublin,  Stock  and  Share- 
Broker,  a  Bankrupt. 

A  PubHo  Sitting  will  be  held  before  the  Chief  Reglalrar,  at  the  nid 
Court,  at  the  Four  Courts,  Dublin,  on  FRIDAY,  the  7th  day  of 
JULT,  U8S,  at  the  boor  of  Half-past  Kleran  o'clock  forenoon,  for  the 
Proof  and  Admission  of  Debts.  The  Account  of  the  Official  Assignee 
and  the  Vouchers  for  the  same  will  sJso  be  examined. 

A  Creditor  may  pnm  his  Debt  at  the  Bitting,  or  sand  hll  AfBdarit 
of  Debt  In  the  prascribed  form  to  the  under-named  Official  Assignee, 
four  days  previously  to  the  Sitting,  in  order  to  have  the  same  admitted 
u  a  Proof. 

D(.t«l  IfaU  3ted  da;  of  Jteat  1881. 

W.  H.  8.  MONK,  oust  CieriL 
CHASw  HBMET  JAMBS,  WHoial  AaslCBa*,  1«  Msrohaots'- 

quay,  Dublin. 
MICHAEL  LARKIN  ft  CO.,  Bolidlon  for  the  Asrignee,  SI 
Dame-atreel,  Dublin.  g^ 
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PUBLIC  NOTICES; 

W.       CARROLL, 

44,  LOWER  8ACKVILLE-8TREET,  DUBLIN, 

Wishes  to  oall  attention  lo  hia  Urgo 

STOCK  OP  NOTEPAPERS  AND  ENVELOPES, 

Direct  In  every  Instance  from  the  Haken    ' 

Tber  an  Sold  to  the  PuUlo  at  Wholesale  PriDsa 

His  large  Stock  of 

LEATHER      GOODS, 

Comprising  Bags,  Purses,  Wallets,  Pocket  Books,  ■Hetalllo  Hemo- 

rsndnm  Books,  Blotten.  Writing  Cases. 

With  every  article  connected  with  8tatioiiei7, 

Are  Sold  much  under  usual  dtarges. 

Mae  Medal  Aooount  Book  Manufseturer. 

Lettarpnss  and  LiihograpUo  Printer. 


Eilimattt/rte  </  charge. 


WATCHES — JEWELLERY— Before  yon  buy  a 
wMch  or  Jewellnr,  send  for  the  Midland  Counties  Watch 
Coofaaj's  OitalsgiMt  baaatifuily  UhMtnted  with  over  *U0  copper^  ate 
engraviius.  snd  sent  gralU  aadpott  fi-te  on  applicalion.  Addroa — A, 
FaacT,  Manager,  Vyse-street,  Birmingham.  igi 


PUHLIC  NOTICES: 


'rHE  CHROMOGRAPH. 

i  IN8TANTANEOQ8  BEP&ODUCTION 

o» 
MANUSCRIPTS,  DOCUMENTS,  PLANS,  *&,  Ac. 

Flam  and  Dulgiu  in  tarUxa  Cobmn  obtained  (y  Ome  Mnfl*  Optntiem. 

The  Cbromograph  la  used  wrrnoDT  either  Pazss,  Iniiio,  or  Bntsr- 
ixo,  and  with  ahy  DZsORlrTluM  or  Pap£K. 

From  eight  to  ten  minutes  suffice  to  obtain  40  to  50  oo{doa. 

To  take  off  the  writing  from  the  composition.  It  Is  suflldent  to  warfi 
the  apparatus  with  a  soft  sponge  In  olear  water  ikmcdutblt  after 
having  taken  the  last  Impression. 

PRICKS  OF  CHROHOGRAPRS. 

No.  I.  Octavo  Boxes,  with  a  Bottle  of  Ink,         ..  ..        10/- 

„    S.  (luarto     „  „  „  ..  ..        18/- 

„    3.  Foolscap   „  „  „  ....        25/- 

„    4.  Folio         „  „  „  ..  ..        84/- 

Extrs  Bottles  of  Ink,  1/-  par  Bottle^ 

Composliion,  8/-  per  lb. 

TXRMS:  —  CA8H    WITB    ORDER. 

gerrariTbrothers, 

8T    STEPHEN'B-GREEN,    DUBLIN.         59 

OUMMBR     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THE    HIGHLANDS. 
{.Royal  Route  vu  Crliumand Caledonian  Canalt.) 


Boyal  Mill  Steamer  COLUMBA  or  lONA,  from  Olasoow  Dailt, 
at  7  a-m.,  from  Ouhock  at  8  n.m.,  conveyii^  In  oanexlon  with  hia 
West  Highland  Steamers  passengers  for  uban.  Fort  William,  Inver- 
ness, Lochawe,  Skye,  Galrloch.  BtaSa,  lona,  Glenooe,  Stomoway,  lie. 
OfBcial  Guide,  Bd. ;  Illustrated,  8d.  and  Is.  Time  BUI  with  Map  and 
Fans  free,  at  Cahsoh  Bans.,  7  Gnfton-street,  Dublin;  or  by  poet 
from  the  owner,  David  MacBbayhb,  119  Hoiw-etreet,  Olsiigow.       79 

wanted"  Waste  Paper,"ord  Accoant  Booki,  Old 

T I  Lead,  ZIne.  Tallon'  Onttinga,  Printing  Shavinas.  A  qaaailty 
of  Newspapenand  Brown  Lapping  Paper  always  in  stock,  sold bjibe 
poundorewt.,at7.Britain-lane.  Address— PATRICK  HANRATTT, 
18.  FraiiBCs-LAKt.  vrB 


PATENT  OFFICE,  DUBLIN. 

T    K.  FAHIE  &  SON,  Consulting  Engineers  and 

(/  •  Pstent  Agents.  2,  Nassau-street,  Dublin,  and  S23,  High  Holbom. 
London,  transact  every  description  of  business  rdating  to  Patents  for 
Inventions.  Registration  of  Designs,  Cop>'rigta(s,  and  Trade  Marks. 
Authors  o(  "  Hsnd-book  on  British  snd  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  Ac.,  to  be  had  on  application,  price 
Sixpence.  $1 

-MONKY:     ■___ 

IRISH      CIVIL      SERVICE 

1  PERMANENT 

BtriLDING    SOCIETT, 

SS.    LOWRR    8ACKVILLE-8TRBET,    DUBLIN. 
Presldent-ALEXANOEK  PARKER.  Esq..  J.F. 

The  Directors  invite  attention  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  sdvantages  are  offered  in  aaalMlnK  penons 
to  aoquirs  Freehold  or  Leasehold  Properly,  or  to  pay  oO  inonmbraaees, 
^. 

79te  Sedtly  tuu  alreadf  adtancid  ottr  Mm  Bundred  ntmeamd 
Pomidt  MtrHmg  m  Morltof. 

DEPOSIT    DEPARTMKNT 

The  present  rate  of  Interest  allowed  on  Deposit  Seeeipts  Is  2}  per 
eent.  per  annum. 

Current  accounts  opened  and  cheque  books  snppUeil 

Interest  allowed  on  the  minimum  monthly  bsjianee. 

Deposit  Bonds  and  Deposit  Notes  are  lamed  Iter  sunis  nt*  lea  than 
JBIOO,  repayable  at  suoh  periods  ss  may  be  desired— uot  less  than  one 
year— with  half-yeaiiy  couiions  fur  intt^rest  attach^  at  the  rate  of  8  per 
cent  per  annum. 

Depoeitors  have  the  followtng  gnaruiteas.  vlt.:— 

The  entire  fumii  mml,  uBdcr  the  Act  ^f  farliament,  be  inttetted  en 
mortgage  o/f^eekotd  or  teatehold  property. 

The  total  amount  receifaUe  on  depottt  ie  Hadlod  bfOtoictt*  <ise- 
ttirdr  of  the  balance  due  to  the  Societf  on  ite  morlnapet. 

Prospectus  and  every  information  may  be  had  fre^  of  expense,  on 
application  to 

ALFRED  H.  MERCER.  Secretary. 
80 .^a.  Lower  Ssclcville-street.  Dublin. 

IM  STOCKS  and  SHARES  often  yield  returns  «ve 
to  ten  times  the  amount  Invested  in  as  many  days. 
Two  DxanRiia  Bclxs  tor  sooaeai.  In  ExpUiiatory 
Book,  sent  free. 

Address  GEO.  EVANS  A  CO.,  Broken^  Greshaip 
House,  Old  Broad-street,  London.  Z39 


£10 

10 

£1,000 


Printed  and  PublUhedbythe  Proprietor,  Jo«>  Falcokix.  every  Ssturday.  at  U.  Upoer  aaokville4treet.inthe  Parish  of  StThomcs 

and  Cliy  of  Dublin.— &iturdav,  June  24, 1882. 
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OONXRAOTS  IN  OUSTER  OP  THE  EMPLOYERS' 
LIABILITY  ACT,  1880. 

The  important  decision  of  the  English  Queen's  Bench 
Division  in  Griffitht  t.  The  Earl  of  nudity,  on  the  16th 
nit.,  confirms  an  opioion  expressed  first  by  the  present 
writer  more  than  a  year  and  a  half  ago,  in  reference  to' 
the  question  whether  it  is  competent  to  a  workman  to 
enter  into  a  contract  with  his  master  so  as  to  oust  the 
remedial  operation  of  the  Employers'  Liability  Act, 
1880  (see  14  Ir.  L.  T.  530,  612,  621).  We  ventured 
to  maintain  the  affirmative  view,  notwithstanding  the 
opinion  to  the  contrary  advanced  by  a  learned  and 
well-known  jurist  and  legal  writer,  Dr.  Wharton,  who 
maintained  that  such  contracts  would  be  invalid,  because 
"by  the  consent  of  the  great  body  of  our  American 
courts,  contracts  to  relieve  a  party  from  the  conse- 
quences of  his  negligence  are  unlawful,  as  against  the 
policy  of  the  law'^:  3  Sthn.  L.  R.  (N^.  S)  US.  But, 
as  we  then  observed,  to  our  thinking  he  must  have  had 
in  mind  merely  the  decisions  (referred  to,  14  Ir.  L.  T. 
S67)  as  to  contracts  limiting  the  liability  of  railway 
companies,  respecting  which  some  exceptional  considera- 
tions of  public  policy  are  concerned :  see  5  Sthn.  L.  R. 
SOS;  wmle  even  as  to  them  our  ooorts  had  allowed 
extmne  latitude  prior  to  the  passing  of  Card  well's 
Act:  see  14  Ir.  L.  T.  367,  et  seq.;  25  Joum.  of  Jur. 
478 ;  e(  c^,  as  to  wuver  of  statutory  benefits  in  reference 
to  insurance  policies,  Fctrmers,  ^c,  Ince.  Co.  v.  Curry,  13 
Bush.  312;  White  v.  Cmmecticut,  Sfc,  Ince.  Co.,  4  Dill. 
177 ;  ReiUy  ▼.  fhtnkUn  Ince.  Co.,  48  Wis.  44» ;  Thonq>- 
son  v.  St.  Louiti  Ince.  Co.  ib.  459  ;  Chamberlain  v.  Ince. 
Co.^  55  N.  H.  249.  Since  then,  however,  we  find 
it  hdd  last  year,  in  the  Indianna  case  of  Bosener  v. 
Hermann  (8  Federal  Rep.  782),  that  a  contract  between 
employer  and  employee,  whereby  the  latter,  in  con- 
sideration of  the  employment,  agrees  to  release  and 
discharge  the  former  from  all  damages  on  account  of 
accident  or  death  to  the  employee,  caused  by  the  negli- 
gence of  his  employer  or  co-employees,  is  void  as  agamst 
public  policy.  "So  ikr  as  ne  could  do  so  by  the 
exercise  of  reasonable  care,  the  defendant  was  bound," 
said  the  court,  "to  supply  his  factory  with  suitable 
And  safe  machinery.  If  he  failed  to  do  this,  and 
required  his  employee  to  operate  machinery  which  was 
unsound  and  unsafe,  and  in  doing  so  the  latter,  while 
exenasing  ordinary  care  and  prudence,  reoeived  injories 
which  caused  his  death,  his  personal  representative  has 
a  right  of  action  for  the  benefit  of  those  who  have 
sustained  loss  from  the  injury  and  death.  When  the 
defendant's  negligence  in  supplying  his  employees  with 
unsafe  machinery  has  caused  the  death  of  the  latter, 
the  law  will  not  allow  the  defendant  to  say — as  in 
effect  he  does  say  in  this  ansiier — '  it  is  true  that  my 
machinery  was  defective  and  unsafe,  and  my  negligence 
ewoaed  the  death  of  my  employee,  but  I  am  not  liable 
to  those  who  have  suffered  from  the  loss  of  bis  life, 
because  I  had  a  contract  with  mv  employee  which 
secured  to  me  the  right  to  supply  him  with  defective 
and  unsafe  machinerv,  and  to  be  negligent.'  Such  a 
contract  is  void  as  against  public  policy?'  We  find,  how- 
ever, that  in  a  previous  Gieorgia  case  (Weitem,  Ifc.,  Ry. 
Co.  T.  Biihop,  50  Gra.  465),  a  well-considered  decision 
to  the  contrary  was  deliv^^  the  court  distinguishing 
the  case  of  a  common  carrier,  as  we,  also,  had  thought 


such  oases  distinguishable ;  but,  we  further  find  it  held 
that  a  railway  company  may,  in  the  contract  of  employ- 
ment, 'Stipulate  that  they  will  not  be  responsible  for 
injuries  sustained  through  the  n^ligence  of  a  co- 
employee  ( Western,  Ifc,  Ry,  Co.  v.  Strong,  52  ib.  461 ; 
cf.  Ingersoll  v.  Randail,  14  Minn.  400),  although  there 
is  a  statute  making  it  no  defence,  in  that  State,  to 
actions  ibr  injuries  sustained  by  railroad  employees, 
that  the  injury  was  caused  by  a  fellow-servant :  Code 
Ga.  1873,  ss.  2083,  3036. 

Now,  in  Oriffitha  v.  The  Earl  of  DudUy,  it  appeared 
that  there  had  been  established  in  the  defendant's 
collieries  a  kind  of  club  or  benefit  society,  called  the 
"Field  Box,"  which  was  a  fund  raised  by  levying 
weekly  oontributions  from  workmen,  in  some  cases 
directly  and  in  other  cases  indirectly,  through  the 
agenOT  of  the  contractors  under  whom  they  worked. 
'Die  Earl,  as  the  owner  of  the  collieries,  added  to  the 
fund  a  gross  sum  equal  to  the  amount  of  the  total 
contributions  lened  fi'om  the  workmen.  The  deceased 
was  a  journeyman  pit-sinker,  and  firom  his  wages  was 
deducted  by  the  contractor  in  whose  imn^ediate  em- 
ployment he  was  4d.  per  week  fbr  the  fund.  He  was 
not  asked  to  contribute,  but  the  sum  was  deducted 
from  the  amount  payable  to  him  at  each  reckoning. 
The  Earl's  contributions  to  the  fund  were  voluntary. 
The  benefits  derived  by  the  w(H4(nen  from  the  fund 
weFe-..(a)  surgical  aid  in  base  of  personal  injuries  in 
their  work ;  (^  a  weekly  allowance  in  case  of  inabUity 
to  work  from  injuries  or  sickness;  (c)  money  to  pay 
funeral  expenses  in  case  of  a  workman's  deatii;  and 
(d)  an  allowance  to  the  widow  and  family  in  case  of 
workmen  killed  when  engaged  in  their  employment. 
The  club  or  society  was  not  registered  as  a  benefit 
society,  nor,  was  there  any  rale  for  its  management. 
There  was  no  evidence  that  there  were  any  officers,  nor, 
as  between  the  parties,  any  balance-sheet  or  audit. 
The  payments  out  of  the  fund  were  voluntary  and  at 
the  discretion  of  the  agents  who  managed  the  fund  as 
part  of  the  business  of  the  collieries.  As  r^arded  the 
case  of  a  widow,  the  allowances  made  were  optional, 
and  so  as  to  the  allowances  as  to  children.  When  the 
Employers'  Liability  Act  was  passed,  meetings  of  the 
men  took  place  (wnich,  however,  it  was  not  proved 
that  the  deceased  man  attended),  resulting  in  an  agree- 
ment to  accept  the  existing  arrangement,  and  the  Earl 
circulated  conditions  the  effect  of  which  would  be  that 
all  the  workmen  were  to  be  members  of  the  club  or 
relief  society  on  the  basis  already  existing,  and  that 
they  should  thus  contract  themselves  out  of  the  Act ; 
and  that  no  workman,  nor,  in  case  of  death,  any  person 
entitled  to  look  to  the  funds  of  the  society  for  compen- 
sation should  be  entitled  to  sue  the  EarL  It  was 
proved  that  Griffiths  read  these  oonditions,  and  went 
on  to  work  as  before,  paying  his  subscriptions  as  he 
had  been  used  to  do.  He  afterwards  lost  his  life  in 
consequence  of  the  negligence  of  a  person  in  the  em- 
ployment of  the  Earl,  who  had  a  superintendence  which 
under  the  Act  would  give  a  workman  or  his  widow  a 
right  of  aotion  against  the  Earl,  and  his  widow  brought 
such  an  action  under  Lord  Campbell's  Act  and  the 
Employers'  Liability  Act,  in  the  county  court.  The 
Earl  set  up  as  a  defence  the  implied  contract  entered 
into  by  the  deceased  workman  to  waive  for  bis  widow 
the  benefits  of  the  Act.    It  was  contended  on  the  part 
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of  the  pkintlS  that  afce  waa  not  bound  by  it,  and  that 
in  truth  there  was  no  binding  contract,  ft  being  void 
for  want  of  mutuality  and  want  ot  consideration, 
and  abo  as  contra]^  to  public  policy  as  tending  to 
defeat  the  object  of  the  Act;  and  the  couaty  court 
JBdge  yielded  t»  (Im  contention.  From  this  decision  the 
defeateib  appealed.  The  piaintifl's  cooMel  atrcKigly 
Klied  on  the  words  of  the  Act>«f  1880,  that  in  the 
classes  of  ease*  provided  for  "^workman  or,  in  case 
the  injury  results  in  death,  the  legal  personal  representa- 
tiTes,  and  any  persoot  entitled  in  case  of  death  shall 
have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  bad  not  been  a 
workman,  nor  in  the  service  of  the  employer,  nor 
engaged  in  hia  work."  Ija  giving  judgment.  Field,  J., 
sa^  that  th«  gwKrai  objeot  <rf  tJie  Aiot  was  to  avoid  the 
iajufltia»  wbitua  va*  considered  to  have  arisen  w  cases 
where  workmen  were  iaSed  oc  injured  by  reaaen  of 
negligenee  of  peraetis  in  saperintendenee  under  the 
employers,'  and  where  there  was  before  the  Act  no 
remedy.  ITie  objeot,  however,  was  only  to  get  rid  of 
the  obRtacle  to  recovery  of  compensation  arising  merely 
from  the  /act  that  the  person  injured  was  in  the 
employment  of  the  person  sued.  It  was  not  intend^ 
tfi  get  rid  of  aotoal  and  ej^ress  contract*.  When  the 
Act  oMoe  into  operation  Lord  i>u«U«y  iatimated  (hat  b4 
would  not  MD^(^  workmen  ezeept  nponi  the  oonditioiM 
publishad,  ana  it  waa  otaar  that  the  dacatsed  had 
asMnted  to  tfiem.  Aad  tiieBe  eoaditioM  eotpresaly 
stipulated  that  in  such  cade  the  workman  or  his  widow 
should  not  locJc  to  the  Earl  for  c^mpensadon.  It  was 
4  reasontble  contract,  fairly  entered  into,  and  there  was 
abundant  consideration  for  it,  as  the  Earl  largely 
wntribtttod  to  the  find.  That  being  so,  the  workman 
W»t»im4  ii^wiesi  'm  hw«np]pyoient  wbioh  eaused  hi* 
deatK  and  hia  -widow  sued,  tae  fiiitl,  who  set  nptke 
oontrMt  in  defence^  The.  coant(y  eourt  judge  had 
overrated  thod«fene6,  taking  *  view  of  the  oontlwet  in 
which  this  Oourt  oovdd  not  conour.  Fmt,  he  held  Ae 
contract  void  for  "  want  of  mntuaKty,"  but  that  was 
not  pressed  in  ai^ument,  and  was  clearly  untenable. 
Ke«t  he  held  that  the  contract  was  void  as  being 
contrarjr  to  public  policy,  because  tending  to  frustrate 
the  obi«oit  of  the  Aot.  But  why  was  it  so  ?  Se 
tltongbt,  «n  Uie  oonbrary,  that  it  was  quite  foawstent 
with  And  tandad  to  cangr  owt  tim  <ri)JMt  of  tKa  Aot. 
Thai»  it  waa  vtgeA  Aat  the  wwhrnan  «oald  not 
aobtniet  his  wMow  out  «l  the  Aot,  at  hut  right  of  action 
was  qtnte  cKatinct  fro<m  Ms  own  or  Ma  representatiWs, 
and  so,  in  a  sense,  it  was,  fbr  by  the  recent  Aet  she 
could  sue  under  Lord  Campbell's  Act  if  the  represent^- 
taves  did  not,  hut  that,  though  in  a  tense  a  new  right  of 
action,  was  rather  a_  change  of  procedure  than  a  new 
oigttt  ii-  aetMOi  the  ag^i  «t  action  reaUr  remained  the 
aMBo.  Xiien  tl»  w«rd«  of  the  Aet  Befened  to  were 
relied  upon,  that  the  workman  or  his  widow  should  be 
in  the  same  position  aa  if  lie  were  not  a  workman  in  the 
service  «f  the  IMrties  sued.  But  that  omky  got  rid  of 
the  objection  arising  before  the  Act  from  the  doctrine 
of  "common  employment,*'  and  was  not  to  bo  taken 
Cterally,  and,  indeed,  if  it  were  to  be  so  the  action 
could  not  be  maintained  at  all,  for  it  could  only  be 
nwintained  x>n  the  ground  that  the  workman  waa  in 
the  eaploynent  of  thB  person  sued.  It  was  to  be  taken 
than  tlMt  the  deooased  workauut  had  contracted  him- 
self o«t  of  tiie  AoL  TheM  wcrono  words  in  thia  Act«. 
w  then'MBM  in  eAen~.providing  that  tiie  work«M» 
sbOidd  not  dontmdt  tfaemselvea  oat  of  tbo  Act.  And 
wliere  it  wa>  ndt  expresriy  pMvided  that  ft«edom  -of 
aotitract  idtonM  be  restrnned,  it  was  not  to  be  inteifer«d 
with.  On  these  ^nnds,  therefore,  he  oame  to^  the 
conclusion,  that  this  action  could  not  be  maintuned 
against  the  Earl,  and  that  the  decision  of  the  county 


court  judge  must  be  reversed  and  judgment  entered  for 
the  Earl.  Cave,  J.,  in  concurring,  said  that  the  question 
was  whether  the  workman  could  contract  his  representa- 
tives and  his  family  out  of  the  Act,  as  well  as  himself, 
and  he  was  clear  that  he  could.  The  only  effect  of  the 
words  in  the  Act  relied  upon  was  that  the  objection 
could  not  be  taken>-in  the  classes  of  cases  provided 
foB_tliat  the  workman  waa  in  the  de£BBda»t's  employ' 
ment ;  but  it  did  not  interfere  with  freedom  of  oontraet, 
nor  prevent  the  workman  from  entering  into  sadi  • 
contract  as  this,  which  was  really  for  his  benefit. 

This  decision,  is,  as  we  have  said,  not  only  in  oon« 
formity  with  the  opinion  originally  expressed  in  thip 
joumu,  but  with  tlie  opinions  (quoted,  U  Ir.  L.  T. 
620)  of  the  late  Lord  Justice  Uolker,  when  Attorney- 
GeneraJ,  and  of  Mr.  Horace  Smith,  the  writer  of  « 
weU-known  work  on  the  Law  of  Negligence,  as  well  as 
with  the  opinion  maintained  by  Masars.  Boberta  and 
Wallace  in  their  ezoellent  edition  of  the  Act ;  and  • 
like  opinion  was  aArmed  by  Brau well,  and  Brett,  L.JJ.,  - 
in  thar  evidence  before  the  Select  Gominittee  of  the 
House  of  Commons  on  Employers'  Liability.  To  na 
it  seems  that  the  only  point  that  could  have  been 
thought  substantially  open  to  question,  was_  as  to 
whether  the  deceased  could  so  contract  his  wife  and 
children  also  out  of  the  benefit  of  Lord  Campbell's  Act. 
which  the  firpt  two  of  those  opinions  affirmed  he  could 
do.  However,  If  it  be  allowed  that  Lord  Campbell's 
Aot  gave  no  nsw  rieht  of  aotiaa  to  the  rapresentativQt 
of  the  deceased,  and  was  merely  intended  to  prevent 
his  death  operating  as  a  bar  to  as  action  for  damafrea 
(see  13  Ir.  L  T.  565 ;  Bgme  t.  WOton,  15  Ir.  0.  L.  B. 
363;  Reed  r.  G.  E.  By.  Co.  L.  R.  3  Q.  B.  555),  the 
deciuon  on  that  point  too  must  be  taken  as  practically 
following.  But,  whether  an  employer  could  e^cemiit 
himself  Irpm  liability  for  his  own  wilful  negligenoe,  is 
Another  question,  u&coucluded  by  this  decUloa.  As  It  i^ 
fa0H«.ver,  the  occssioa  would  seem  to  be  ripo  for  reeon- 
sidaration  lof  this  subject,  remembering  the  words  of 
Mr.  Dodson,  the  former  PresideBt  of  the  Local  Ghnrom- 
ment  Board,  declaring  (Nov.  11,  1880)  that,  '*aM 
r^arded  any  attempts  to  eiwde  or^rustrate  the  intentiotia 
of  the  Legislature,  if  such  attempts  occorred,  then  wouM 
be  the  time  for  the  Government  and  the  L^slature  to 
consider  the  nature  of  the  cases  and  whether  they  calleid 
for  any  legislative  Interference."  "  It  does  not  a{^ear,^ 
remarira  Mf.  Mur^%  Secretanr  of  ths  AmaJ^mated 
Societv  oif  C«*peiitei8  «&d  Joinerfi  in  theu  22iul 
anonal  report,  just  issued,  "that  taj  jnstifieatian  cM 
be  feond  for  the  pennissiva  oharaoter  of  -^  Act,  and 
the  FavliameBtnry  Gouunittes  of  the  Tndes  Uniea 
Congress  have  resolved  to  make  a  starong  effort  te 
induce  Parliament,  along  with  other  very  necessanr 
improvements,  to  insert  a  clanse  which  will  render  A 
impossible  for  either  employers  or  workmen  to  contract 
themselves  out  of  Its  nrovislons."  And  certainly,  aii 
Losd  ^and  og«inteinea  two  years  ago,  workmen  have 
reason  for  agitating  agijinst  such  a  penrarson  of  wha( 
the  law  would  saem  to  reeDgniae  sa  their  ordinacy 
rights;  thongh  we  find  that,  at  tfafe  meeting  of  the 
Sheffield  Cluunher  of  CommeNe,  this  week,  it  wss 
resolved  that  such  interference,  as  now  proposed,  with 
the  right  of  free  contract  between  adults  wotdd  be 
prejudicial  to  the  Interests  of  commerce  in  this  oountry. 


MORTQiAaiBB  AND  THB  «TATQXB  €» 
LIMXXATJEON. 

Our  anoestnra  in  the  law,  when  they  created  fbe 
present  form  of  mortgage,  sowed  the  seed  <n 'fiction  whiofa 
has  prodnoed  a  crop  of  misapptefaenBion.  It  the  eqnit;^' 
lawyers  had  possessed  snffloisnt  flnniiBBS  of  mina  tO' 
allow  a  mortgage  deed  to  mean  what  it  caid,  an  intel- 
ligibls  mode  of  securing  the  lo«n  of  money  would  have. 
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■prang  ap  whiob,  doabtieaa,  woold  have  been  qnita 
as  ooDvenioDt  as  the  present,  and  would,  at  the  same 
time,  have  been  dear  on  the  face  of  it.  One  of  the 
perplexities  arising  from  the  doable  natnre  of  a  mort- 
gage transaotion  has  lately  required  a  Lord  Chancellor, 
an  ex-Ohanoellor,  apd  a  Chief  Jnstloe,  besides  three 
Lords  of  Appeal,  two  Lords  Jnatioes,  and  a  pnisne 
}adge,  to  solw  it.  In  the  action  of  Heath  v.  Pugh—nn 
action  of  ejectment,  reported  in  its  last  stage  in  the 
June  nnmber  of  the  Lam  Jommal  Jt^orto— Mr.  Jastioe 
Denman,  at  the  trial,  held  that  the  plaintiff,  beii^  the 
mortgagee-  of  the  land,  was  entitled  to  recover  it.  On 
appeal  to  Lord  Coleridge  and  Mr.  Jastioe  Lindley,  it 
was  held  that,  as  twenty  years  had  elapsed  from  the 
Aate  of  the  mortgage,  and  there  was  no  proof  of  the 
payment  of  interest,  the  Statote  of  Limitation  applied. 
Id  the  Court  of  Appeal  (consisting  of  Lord  Selbome 
and  Lords  Jastioes  Baggallay  and  Brett),  it  was  held 
that,  as  the  plaintiff  bad  obtained  a  foreoiosare  decree 
within  twenty  years  from  bringing  his  aotton,  he  was 
entitled  to  reoover.  In  the  House  of  Lords  this  jndg- 
ment  was  affirmed,  with  the  full  approbation  by  Lord 
Cairns  of  the  jodgmeBt  of  his  saooessor  on  the  woolsack, 
and  with  the  oononnenoe  of  Lords  O'Hagan,  Blackbaro, 
and  Watson. 

The  facts  of  a  case  freqaently  referred  to  need  be 
nealled  bat  briefly.  In  1866,  the  plaintiff.  Heath,  with 
a  co-tmstee,  Craalock,  invested  trust  money  on  the 
secariiy  of  the  laud  in  question.  Crealook,  with  the 
emnplioity  of  the  mortfiagor,  in  1859,  sold  the  land  to 
the  distendant  without  diselosing  the  mortgage.  The 
SetendaBt  took  possession,  and  Oreatook  appropriated 
tke  par(Aaae  money.  He  appears  afterwards  to  have 
kept  matters  qniet  by  paying  the  interest ;  bat  in  1870, 
is  order  apparently  to  cover  np  the  transaotion,  he  in- 
dnced  Heath  to  exeoate  a  reoonveyance  to  the  mortgagor 
on  the  representation  that  the  mortgage  was  to  be  paid 
off.  Bhortly  afterwards  be  absconded.  In  1870  Heath 
filed  a  bill  for  foreolosure,  and  in  1878  he  obtained  a 
decree,  the  reoonveyance  being  set  aside  as  fraudulent. 
In  1878  he  brought  the  present  action  of  ejectment 
•gainst  the  purchaser  from  Crealook.  If  the  twenty 
jataa  w«re  to  ooaatfrom  1868,  or  so  soon  as  the  redemp- 
tion olaoae  in  the  mortgage  deed  was  exhausted,  the 
plaintiff  was  out  of  time;  and  it  waa  equally  dear  that 
in  1870,  when  he  brought  the  foreolosure  action,  he  wag 
within  time,  and  would  be  within  time  it  the  period  of 
limitation  only  began  to  run  from  the  (oredoanre.  The 
question  is  one  of  those  open  which  judges  may'  well 
Oiffer,  form  and  subitttince  being  mixed  up  in  a  manner 
Hkety  to  give  the  result  a  turn  either  way  in  the  judge'h 
Krtnd.  Lcird  Coleridge,  when  the  matter  came  before  him 
and  Lord  JTustfoe  Lindley,  seemed  to  be  influeiteed  by  the 
laet  that  tiM  defendant  had  bon^tand  paid  forth*  fawd, 
and  that  between  Irim  and  ttie  plaintiff,  both  being  iono- 
•ent  penons,  the  plaintiff,  by  not  briaging  his  action 
before,  was  the  more  to  blame.  Mr.  Jastioe  Lindley, 
altbongfa  an  equity  lawyer,  seems,  sitting  in'tbe  Common 
Pleas,  to  have  taken  a  rather  extreme  common  law  view 
of  the  case.  Both  agreed  that  a  foredosare  action  does 
not  deal  with  the  possession  'of  the  laud  ;  and  in  very 
thort  judgments,  without  citing  cases,  decide  for  the 
Stfetadant.  In  the  Oomtot  Appeal  the  Lord  OfaaneeOer 
happened  to  be  sitting,  and,  oat  of  deiAsnnee  to  the 
Judges  below,  gave  an  elaborate  judgment  oveiruling 
their  decision.  In  the  fionse  of  Lords,  Lord  Caims 
ooBtents  himself  by  referring  to  the  jadgment  of  Lord 
Selbome  in  the  Coart  of  Appeal,  bat  puts  the  oonsidera- 
tionB  involved  in  a  very  brid  bat  powerful  way.  Lord 
Caims,  after  stating  adl  the  material  facts  iu  ten  words, 
points  out  that  if  the  mortgage,  iostead  of  being  I^al, 
had  been  eqaitable,  there  would  have  been  no  possible 
question  that  the  ptoesefings  la  Chaneszy  WOOkt  have 
given  a  right  to  the  mortgaged  property.  Lord  Caims 
adds:  "The  Coart  is  not  now  a  Coart  of  law  or  a 
Court  of  equity ;  it  is  a  Court  of  complete  jurisdiction ; 
and  if  there  were  a  variance  between  what,  before  the 
7adioatuce  Act,  a  Coart  of  law  aod  a  Court  of  equity 
would  have  done,  the  rule  of  the  Court  of  equity  must 
now  prevail."    These  words  appear  to  ns  to  give  a 


wider  meaning  to  the  Jndicatnre  Act  than  has  ever 
been  given  before.  Lord  Cairns's  words  may  be  con- 
strued to  mean  that  where  an  equitable  right  gives 
eertain  privileges,  d  fortiori  a  legu  right  gives  them. 
Ko  strain  must,  however,  be  put  upon  the  words,  whieh 
appear  intended  mainly  to  poftit  a  rcdueHo  ad  a^rdtmt. 
He  proceeds  to  ask  why  a  legal  mortgagee  is  to  be 
worse  off  than  an  eqaitable  mortgagee :  and  Mfcts  for 
authority  to  tAie  case  of  Wriceon  v.  Foe,  8  Dr.  &  War. 
lOiv  decided  by  Lord  St.  Leooardst  lisstly,  he  lays 
down  the  proposition  that  the  right  of  the  mortgagee 
to  bring  his  action  of  ejectment  as  absolnts  owner  did 
not  accrue  until  he  hfid  brought  his  action  of  fore- 
closure ;  and,  therefore,  that  the  statute  did  not  begin 
to  ran  at  all  until  the  foreclosure  decree  was  obtained. 
Lord  Cairns  treats  this  proposition  as  not  neoessary  for 
the  decision  of  the  case.  He  relies  sufBeiently  on  bis 
rtdaeHo  ad  aimrMin  to  dispose  of  the  case  in  hand. 
Lord  Selbeme,  bowewri  in  his  judgment,  eonoars  in 
this  ^nposition  ;  and  the  suifioieDoy  of  the  first  ground 
on  which  Lord  Caims  affirms  the  deeision  of  the  Court 
of  Appeal  may  well  be  doubted.  The  establishment  of 
this  doctrine  oompletea  the  triumph  of  snbstanoe  over 
form.  There  waa  a  time  when  the  common  law  Courts 
looked  upon  a  mortgagor  aa  a  mere  teuauton  sufferauoO' 
of  the  mortgagee ;  now  he  is  declared  to  be  the  truo 
owner  of  the  estate,  and  the  mortgagee  oan  only  obtain' 
a  fall  right  to  turn  him  oat  by  ^tohting  a  decree  of 
fMreoloenis.  Levd  Oalrae,  of  oo«ine,  does  net  sw^  that 
a  mortgagee  eaanot  faring  an  action  <it  eje^meat  until> 
he  has  obtained  a  foreoiosare  dsorea  This  woold  b* 
vastly  to  restrict  his  rights.  He  may  eater  into  pos- 
session, b^  ejectment  or  otherwise,  "  of  iaod  which  be  ia 
to  hold  as  a  pledge,  subject  to  account  and  to  all  the 
infirmities  of  a  mortgagee's  title ; "  bat  when  he  has 
obtained  a  fbredosure  decree  he  obtaius  a  new  title, 
being  that  of  absolute  owner. 

'  This  view  woidd  seem  to  put  the  dMirion  on  its 
firmest  gioond.  Tbe  mortgagee  may  have'  two  i4gbts 
of  entry.  Oa«  be  has  aC  all  tinoM  daring  the  ooatinD- 
anoe  of  the  mortgage;  namdy,  th*t  wUeh,  when  ax- 
srdsed,  makes  him  mortgaoeeiapoaaesslen.  Iheother 
h*  has  only  after  a  foKoToeoro  deoree,  which  makes 
him  absolnts  owner.  This  view  avoids  the  difficolty 
that  a  forecloeare  action  is  nok  an  aotion  for  the 
recovery  of  land — a  fact  npoh  which  the  judges  in  the 
Divisional  Court  relied.  If  it  were  an  aotion  for  the 
recovery  of  land,  tbe  pi-esent  question  would  never  ha've 
arisen,  beeaose  the  land  would  aheady  have  been 
recovered.  Bat  th«  foteelo«ure  debiee^vetf  an  eoMMly 
new  title.  It  it  aa  i(  a  psram  wher  waa  teoant  for  Ufa 
haoame  tenant  in  fee  by  tbe  happening  afaome  event; 
The  statute  wooM  mn,  »ot  ttom  l^e  aoorwd  of  Us  first 
tMe,  bat  from  that  of  the  seooad.  The  diffeiance  ia 
the  eharaotet  of  the  titles  is,  no  doubt,  reecgnised  in 
eqai^  only,  and  not  in  law,  bat  the  Court  ia  now  a 
Court  of  equity.  ThO  deoiaion  involves  propositions 
which  it  is  not  dilBciflt  to  crlUoise,  bat  snob  oritidam 
is  not  of  a  profitable  kfaid.  We  have  now  the  highest 
anthority  on  the  subject  and  the  oooclnriou  arrived,  (it 
fs  in  aeoordaoo*  witli  eonWDieMSr  aad  jastioe. -s£m» 
JmlmdL 


PARTICULAKS  Aim  CONDITIONS  OF  BALE. 

(Fnm  th«  Lau  TVmu  J 
In  oonseqnenoe  of  tbe  Vendor  and  Purchaser  Aot 
1874,  and  the  Conveyancing  Act,  1881,  a  very  consider- 
able abbreviation  can  be  made  in  those  eonditiont  of 
sale  which  relate  to  title  or  evidence  of  title.  But 
oonditions  of  sale  can  by  no  means  be  ditlpenaed  with, 
and  we  propose  to  give  fleme  oomnaon  f6rm  oowdiMons 
of  sale,  which  may  be  neefnl  both  ia  anotions  aad  in 
private  eontnots.  Host  of  our  readera  as*  awai*  that 
some  of  the  provtaeial  law  soeietiee  did.  bafqre  the 
passing  ot  the  CenveyaneiDg  Aot,  issue  general  oondi- 
tions ot  sale,  which  have  been  largely  adopted  in  the 
diatricta  represented  by  such  societies.  Tbe  advantage 
of  general  conditions  ia  very  obvious.  They  save  much 
labour  to  the  vendor's  soUoitor.     Although  he  has  t« 
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Mrae  ttMtiUft-to  tti*  property  for  sale  tor  the  lake  o( 
anuviog  •sj'BpMiai  ooD^Meos  whioh  aaji  be  neoeeaury, 
be  U  mliewBd:  fram.inaeli  meob«nie»l  work,  tmd  alao  to 
■eme  aaBi8  (kmu  the  .tnabla  of  deoidiog  wiietber  it  la 
seeeesuy  tolnaart  eaob  and  Baeh  a  eondiUon.  Ha  oan 
Umik  hla  atMnMen  to  IcaaiiDg  the  apeoial  oooclitioiia. 
X»tbe  ptMchner'seottoitorrasaia,  if  beptaotiaeain  the 
«U*HriB*'«ben  the  eoodMlOiu  are  earraot,  therallat  to 
pouidenible.  ifa^  la  aofoaimad  witb  tbe  ({enerai  aeii< 
dldoDa,  wA  doea  not  tbetefore,  while  he  pegaaas  the 
abetn^  seed  t»  be  parpetaatljrieleerliig  to  the  ooadl- 
tiotui  tf  aae  whether  aame  ioqairf  ia  barred,  or  aome 
riflht  of'  the-  parobaaee  iiaatriated.  He  can  keep  hia 
attentioa  tbe  better  to  mattera  whieh  an  really  o(  ood- 
■eqaaDoe  to  the  title.  Of  ooune,  to  make  the  general 
eoodittoaa  xtaafal,  they  moat  be  moderate  and  be  geoe' 
tally  adopted.  Tbe  disadvantage  of  the  preaent  qmtem 
la  that  eaoh  aooietyhaa  different  aoaditiaus,  and  aoUeitore 
are  not  likely  to  be  aoqaatated-  with  those  of  aooieties 
at  a  diataaeeb 

TUagivaaaaoratioable  to.theProfeaaian.  Also,  many 
aooietiea  have  do  oooditkiaa,  or  have  not  yet  adapted 
them  to  the  aeoeat  ohaD((ea.  We  propose,  theretoM,  ta» 
(note  same  .geaecaJl  eonditiona  ot  sale  to  be  ealled  tba 
"  Ltao  tinua  UondMiens,"  in  whioh  we  ehall,  as  tar  aa 
is  teasMiaUy  ptaetlaalde,  teiy  on  the  atatate.  We 
riiaU  moke  aoaae  pralimlnarjr  remarks  on  partioalars 
and  oeadltioBa,  and  we  shall  also  gi»»  some  notes  npon 
tbe  ooaditioDS  w«  aiofiose  ior  aooeptanoe,  and  stats  the 
taeaat  deotikina  relating  thaesto,  with  natavsnoas  to  well* 
ka«w«  t«Kt  bonkst 

Tbediftinotiaa  between  the  offioa  ol  partionlaia  and 
oonditleals  shoald  be  tboeonghly  nnderatood.  It  is  lor 
th«  partioalasB  to  .desoribO'  the  snbjeet-matler  of  tbe 
ooatraet,  and  ml  the  oenditiana  to  state  the  tatma 
OB'wliiab  it  la  aaidi  {Totranat  v.  Sekan  87  Ii.  X. 
Bap.  N'.  a  7S8;  Ia,  Bep.  \A  Bf.  iSb).  In  otiMV 
woBda,  tha:partioalaTa'atata  .what  la  sold,  and  the  oaa> 
ditfoBthawittisaold.  ThnimpoBtaaeeolt^ediatiaotioB 
ariaes  JBom.the  faobthat  an  omisaloQ  made  ta  the  par.' 
tiaolara  will  notnoeewiafriiy  be  remedied  byABtaitemeniv 
bowetfer  espUnitr  in  tbe  oonditioDS,  anlass.  it.  oan  ba 
^wn  that  the  posehaaar'a  atteatkai  war.  ezpnsaiyi 
dinated  to.it:  (Dart,  lU).  So  ala»  the  asoal  oonditiaa 
for  oompensatiOD  will  not  avail  in  case  of  material  mix 
deeotIptioD,ias  where  long.leaaehDld  ^or.  oopytold  is  de- 
■iii4bed«a  Anehidd  <Qart,a<^  i  or  where  land*  wliid^ 
wiaa  tiiiPiiieilyicopyhold.andAaB  bean  eairaiMbiaad,  bnt 
tniwhioh'themlaeralahBlongitptbelaid,  is  daaeribed.aa 
fraitbold  (.eTjipeetan  T.  Metetes,  36  It.  T>  Bep.  K.  a.  .ii  li^ 
Bep.  a  Obu.Avp.  .416).  In  seUiog  aa  andeiaeeae  it  is  best 
to.  bUo*'  elearly,  in  the  pavtioolars,  that  it  ie  .not  aa 
OBif^Mal  Jeaaa.  It  janntpmdsnt  tajeaUitalaaaain  (|ha> 
partiaalarsi  SLad  laava  it  to  tfaaoeBditiaaa  to  aaplain  that 
iLit-.aa'imderieaae  V  bat  the.tary  atiiot  -muw  bald  Ja 
MaMey  ▼.  JBootK  (3  De  O.  St  Sm.  718)  has  beenimpngiiad 
\m  :ktati  oaaea ,  (I>art»  146). ;  and  was  diaaented  from  in 
'«alt}p.:atMDg  .teams  by  Si*  Q^  Jaaaal.ia  Oamherutll,  Ax, 
£uiidiariHiUtf(T.  HoUamvJ.'O.  UT.  B«{k  ».  &  7Sa ;  Ik 
Bep.  18  Gh.  DlT.  760).  In  that  oaae  te  waa  bddthat 
thaiia  «ara<bd6ngfa.in  the  coaf  iUons  to  give  nntiae  to  &ib 
pacohatailthafc.  tbaproparty  was  held  under  a  daiiv*. 
MaarieaaaL  Btill  U  .is  most  pmdeat  to  ahow  it  in  4ha 
ipartionlan^.  Bo  the  oDDditioD  aa  to  oampaaaation  arill 
not:  mover  a  diatarial  miadaaoriptiaB  as  tO'the1«nd  aoU, 
lAetiMC  witf>  Mgaed  to  qaantity  or  otherwiaa  (Dut, 
1«4»M1,}  Ataoid  it.JmuM,  48  Ii.  I,  Bapg  N.  S.  MS.)  Ii. 
Baqh.  1  A<3bv  Sir.  880;.  Where,  on  •  aide  <d  lueeholds, 
»t  lilMrpoolt  19'  a  diBt  tbe  groaad.rent  was  not  stated, 
aad  tbe4wreha«ar  beliaiNd  that  there  waa  nsv  or  «niy^a 
noiaina1,gronDdi»0tibawaBfaeldeBtitledtobe«iiaaharged 
teum  the.  oontaaet  (Jomm  v.  JiMMi«r,  48  Ii.  T.  Bep.  H.  a 
lU:Ii.Be|blAOb.  Dla.  688)^  It  the  laud  is  bi4d  sab« 
ia<i^  to-a^ifiMatriotiaaa  they  shoaid  ba  stated.  It  ia 
poDpat  Ota  sale  vt  ftaebaUs  to.metrtion  fackriida  aad  jqnit 
>aats<  -  In.oase  of  a  laag  tana  wbiob  haa  bean  eolaqgad 
into. a  tat  aitaf^  nader.  a«al..6fi  of  tbe  Oonvegraqoing 
AMt  if  <tbare  an  osAEoaa  •eatiiotittDB  wbiob  are  laapt 
ailae  bfanb-aeot.-  f4),  tbayehooU  be  maoftiaDed  or  ootioed 
ia  tb»<yattiaiilMik   lo  faet,  the  paitiavlMis  shflotd  ivt 


merrty  be  not  nntraa,  or  even  jast  trae,  bnt  they  ahoold 
be  a  fair  bonsat  daeoription  of  the  property  to  be  sold. 
However,  it  is  not  necessary  on  sale  of  leaaeholds  to 
aotioe  tbe  oovenants,  although  anosnally  stringent,  it  the 
porebaser  baa  an  of^portnnity  of  examining  tbe  lease ; 
aad  so  on  sales  ot  oopyholdBthefloea  and  oostoms  of  the 
maoer,  and  the  lord's  rigtaia  as  to  minerals,  need  sot  be 
mentioned,  aa  they  ate  tbe  ordinary  ioeident^  (A  eopy- 
holds ;  bat,  aa  a  matter  of  eapedienoy,  it  is  best  to  men. 
tion  the  floes.  Tbe  above  remarks  are  not  intended  to 
be  a  sammaiy  of  the  law  velating  to  partionlaia,  bat 
merely  to  .giv»  a  general  view^rf  tlMir  nacaie.  For  f «• 
ther  information  see  Dut,  IIS.'ISS  i  1  Davidson,  611 ; 
and  as  to  Plan  inoorpoiated  with  tbe  partioolars,  see 
llau  ralleg,  ^e.,  v.  DmUdtyfL.  Bep.  4  Ch.  Div.  1).  We 
shall  endeavoar  to  make  oar  geaand  oonditioaa  aa  eoaa-. 
prebansiva  as  possible,  so  as  to  redooe  tbe  nnmber  of 
the  speoial  oondlttons.  It  will  often  be  praotieable  then, 
in  aa  adTertisemantof  the  proper^  for  sale,  to  staitetha 
oomdiUonsin  the  foUowiag  aiatple  to»m  i — "  The{>roperty 
will  be  sold  aabjeet  tottae/;<H»  funoOondiiionalSSS,  th« 
title  to  eemmenoe  with  a  conv^aooe  on  sals  dated  tbe 
of  f  18    ,  and  tbe  pnrohasa  to  be  ooaapletad 

on  tbe  day  of  next." 

(fb  be  cmMmwd.) 


CONTRACT  OP  CARRIAGE— LIMlTATIOIf  OP  TIMB 
FOR  PRESEKTIKG  CLAJJt  FOB  DAUA6B. 

In  Oapthar*  r.  aeoiovrd  wad  Saanobi  Ratirtad  OaqgcMty, 
81  N.  0.  438,  it  was  held  that  a  stipnlatioa  in  a  b(U  ol 
lading  given  by  a  eommon  aarrler,  that  ia  case  aaf 
oioJm  for  damage  shonld  aiise  for  tbe  loss  of  aiticlaa 
mentioned  in  the  receipt,  while  in  traaslt  ot  btfora 
delivery,  the  extent  of  saeb  damage  or  loss  shonld  be 
adjnsted .  before  iemon;al  from  tbe  statioa,  and  claim 
tharetor  made  in  tliirty  days  to  a  "  tnuw  «|^nt  '*  of  tbia 
oanfcr,  is  an  nDteaaonable  provision,  vrfajoh  1^  oontta 
wU  nob  npbeld.  Tba  eoart  aaidt— s*  Ttasi  jury  faaviBg 
feaqd  that  tbeie  waa  .ne^igsaoe  on  t^e  part  of  defend'' 
aot,  w*  most  take  that  as-a  fast,  aad  sdhsriDg  to  tbe 
pBioaiplesiBBtabliabed  in  the  oases  otted,  «*e  aim-of  tb« 
opinion  tbaA  the  defendant's  li^lity  for  dannges  ia  net 
diminished. or  affeetsd  in  any  way  1^  tbe  aotioe  «v . 
oontxaat  anv^ed  to  tba  bill  of  lading,  not  even  bytba 
stipalatian  ttaa*  lihe  damages  lanst  IM  adjasted  betoiitf 
tbe  ramovai>  of .  the  goods  from  the.  station  and  %hi 
raEaBanta«|i«B..adt  the  olaim  for  paymant  tvithin  tbtetgr 
days  i'loi  thai  atipalation  moat  be  reasonable ;  and  int 
do  nob  think  itis  rsasonabla  tk>  reqnita  the-oouia'gnaaji 
of  a  oar-load  of  cotton,  to  out  inte  the  bales  betqra 
thay  anaraeeicad  to  asoartain  wiisthsr  they  have  been 
seitaaaly  daaaagad.  '  A  oontraot  reatidctlng  the  vaspoa^ 
slfeiBty  of  AeoBitiez  maBt<be  reasonable. -in  itself,  and 
not  oalonbitad  to  enaaafre  «r  delraad  th»  otbevpat^ 
A.  oontraot  reqairing  notice  of  losses  in  thirty  days  4a 
not  teaaonable..'  Adaat  Eieprtm  06.  v.  JJm^cnk  39-  InBi 
31 ;  Se.  Ejb.  Co.  ▼.  OapeiUmyiA  Ala.  101;  8.  O,  4  Ankt 
Bep.  US;  Flatty  VniM  £k.  Ch.,  3  Hat.  19."  "« 

.  Zn  .^doiu  £itrrtu  do.  v.  iiln^,  39  Ind.  31,  it  wa« 
bald  tiiait  a.  condition  that  the  oaicier  sboirid  notb* 
Uabls  foe  aay  loas^  nntosa  a  ohum  waa  pvesented-  witbM 
thdity  days  attar  shipaasat,  waa  void,  ^be  ali^pltMat 
was  to  Baaaonah,  Gaorgtas .dating  tbe>'«rar,.wiien.tt«nt 
pottation  .waa  mnob  tateaaapted..  The  aoort  ■afd&->^ 
*.33ia«i&ditionBiaDat  ba  raaBoaablein  tbemsalvae, and 
not  Boeb  aa  wiliofBiate  as  a  anaee  and  afmod  npon  tba 
pofalia"  "  la  tba  aaee  nnder  consideaation,  thia.  oom> 
pBay,.in  a  sfaipmentx>£  &  pook&ge  seat  finoa  Olaytan,  ib 
this  State,  to  Baivannab,  Qeoqiia,  at  a  time  when  tfa« 
ooontry  waa  in  an  nnsattled  condition,  ocaasioning  oMa* 
delays  in  shipments,  and  in  the  transoiissioo  of  tb4 
mails,  attsmpt  to  inocepoTate  into .  tiiair.  qeattaet  a 
eoaditian  preoadant,  that  .tbey  will  not.  answer  for  any 
loss  at  damage,,  anlese  the.  olobn.  tiiarefor  abail  ba 
pgreatated  tothem,at  tbsir.afBoe  at. the  fanner 'piaaoi 
within. tUrty.daya  aitec.«faa  date  of  tbe  jraoaipi.t  tboi 
placing  it  in  tliea*  powa^  b^  a  delay  wblob  .pmbapa 
ander  th&airamaaatanaBa  iroald  not  bom  been  nanaaea* 
abfe,.tofrar*Bnt  any  aioim  for  ioaawrdaiatga,  bcnrnvat 
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gnaa  might  have  b«ea  their  negUtjoooe.  We  think  the 
BtipnUktion  in  ^iwsUon  void  m  being  agaiaet  publio 
poUoy." 

In  V.  S.  Sxprtt  Oo.  t.  ffetrru,  61  Ind.  137,  theK  wu  » 
oondition  that,  any  olaiia  raoati  be  pcaaeiited .  within 
thirty  day*  icom  the  date  ol  the  reoeipt,  at  the  office  o4 
•hipment.  The  shipment  waa  at  fittsbaigh.  Fenn« 
tor  Joneebow,  lod.  The  ooort  Bay :— "  We  know  of  no 
reason  why  tiiis  atipolAtioo  is  not  binding  And  valid 
beltween  the  parties."  "  It  seems  to  as  ...  . 
leaeonable."  Xhey  lay  stress  on  the  faot  that  the 
transportation  wonld  ordinarily  be  oompleted  in  a  day 
oi  two,  and  cite  SoutKem  £tprtt§  Co.  v.  CoMnoM,  and 
Wtir  V.  £xpret>  Co.,  iirfra,  Ihey  distingnish  Adaiu 
Btprtu  Co.  T.  Btagan,  on  the  gtoond  of  the  peooliat 
oiMunutanoes  of  that  oase. 

In  Sa»them  Bttjfrtm  Co.  v.  Oipo-ton,  U  Ala.  101 ;  B.  C 
4  Am.  Bep.  118,  the  ooodiiion  was  that  the  claim,  should 
be  made,  at  defendant's  reoaiTiDg  office,  in  writinsi 
within  thirty  days  fram  the  dat*  of  the  receipt  wiiu 
tbe  receipt  aonesed.  The  tnnspoitatioo  was  to  be 
from  StereosoD  to  Hnntsnlle,  Ala.  On  this  point  the 
ooort  simply  said  :->"  He  eaqnot  be  allowed  to  make 
a  statate  of  limitations  so  short  as  to  be  oapahle  of 
becoming  a  means  of  frand.  Thirty  days  might  elapse 
before  the  oonsignee  became  aware  that  anything  bad 
been  consigned  to  him,  especially  if  he  was  absent  from 
home.  It  was  the  duty  of  the  defendant  to  deliver  this 
package  to  Mr.  Cmse,  and  it  is  more  than  anreasonable 
to  ftUow  it  to  appropriate  the  property  of  another  by  a 
failnn  to  peifonn  a  dnty,  and  tb»t,  too,  onder  the  pro< 
teetion«{  a  writing  sigMd  only  by  its  agent,  the  assent 
to  which  by  the  other  praty  is  only  proven  by  his 
Moeptaaee  «f  the  paper/*  The  ooart  queried  wbetiiat 
the  pnper  ooostitoted  a,  special  contraot. 

la  War  V.  Bi^m  Co.,  6  Phila.  866,  the  eoitditioD  was 
that  oli^im  most  ho  made  within  tliirty  days  after  tha 
ttae  when  the  property  bad  or  oagfat  to  hava  been 
deliwaed. .  The  partionlar  fasts  ace  not  disolpsed.  The 
boorA-asy : — "  This  is  a  very  reasonable  and  pnofier  poo" 
nsion,  tp  eoabte  the  defendants,  while  tha.  matter  is 
iMU  fresb.  to  inatitiite  proper  inqairiea,  «id  faraiah 
tbameetvea  with  evidsnoa.oo  tha  snbjeot.  Tfaadclaad/- 
•Bta  dea'large  bosiness,  and  to  allow  suits  to  be  bronght 
against  them,  witbaati  sooh  notice^  at  tja  lan^  of 
tina..  WMid  be  to  Banender  them  boand  hand  and 
loot  to  alnnwt  every  olaihi-tbat  might  ha  made.  It 
YMU  be  «ext  to  impossible,  when  a  tboosand  paefcs^ss, 
lafgft  and  amali,  aie  focwarded  -  fay.  thean.  daily,  to 
asoartaia  aoytiiiag  abont  the  losa  of  one  at.-tham  ata 
diataiica  0(«is.moQiibB  or.a  year." 
.Jai  S»jn**».Q).  V.  (MthBtU,^  WaU.  3M,  a  oonditiiMi 
that  the  alaim  snnstbamade  within,  niaaty  days  from 
AeUvecy  to.  tha  company,  waa  held  taaacnable  whans 
thA-tipeceqairBd  far  the  trauapoBbatioo  is. not  Iraig,  as 
ia  thafc  oaaA  a  single  .day.  The  .conit  said  •.-*■"■  PoUeiea 
df.-fine  insBnaoai  it  is  well  known,  usnal^  oontSM 
atinilations  that  thainsunad  shall  give  notice  of  a  losBf 
and  furnish  proofa  thereof  within  a  brief  period  after 
th»fliee,  and  it  is  ondoabted  that  it  snob  .notice  and 
pooota.'  ham  not  been  givtciatha  time  designatedvaa 
mm  noitasen  nai  vad,  tha  Inaniam  are  not  liable,  fidah 
MwditfoBA  have  always  baaa.  eonridesed  i«aaonabIa« 
beoaasa.tbey.give  the  insaroB  an. opportunity  of  in* 
qniriDH  intft  thaeilrcnmstanoaa  aad  amnnnt  of  the  leas. 
Ml  A,  ti«tai..whea  ioqaicy.Bkay  ba  tA  aervica  And  sUll 
tucni  ttattdatimm  in..paJMias  of  fim  insazanee  that  no 
aatioaaball  baimngbt  for  tha  raeavery  of  a  loss  nnloM 
ibqlmttrbajooBMtanasd  withia  aspeoifiad  time, leas  than 
liw  stakntOKy  period  nf  linuta^ion^am  enforoad,  as  .not 
•liaioati.any.lwal  policy.    Siddiabarger  v.  Hartford  Ikm. 

<i»«7Widl,^8&..   .  

a.  Xsligiaph ,  aompaaieB,  thoagh  not  oomtnon  oarrien, 
yw.WBgagad.in.ahaaiaaaa  thafeiain  its  Jubiie  aUnost  if 
aat  4^te  *S  inpoitaat  to.  the-  public  as  is.  that  of 
gBKciarsi..  lake-Oemmoa  oaniaas  tihey.  cannot  oeatrao^ 
idtlh  ^hfir.axnfdUyars  .fat  esscoptiaa  fn&a  liability  for 
Mfa.toeqse^naBoea  nftheis  own  oagUgance.  Bat.thaji 
tnafJtgtanoitaaataMts,  ochy  their  rain  and  sagiilatibas 
tnagblltotte  Jtnawledga  of  thato  employan^  Uniit  tha 


measare  of,  their  responsibiljity  to  a  raasonaUe  extent. 
Whether  tlieix. roles  are  .raasonablB,  or  anreaeqnable 
must  be  determined  with  leierenea  'to  pnbllc  poliay« 
precisely  as  in  the  oase  of  a.earriar.  And  ia-.Waif  v. 
Wutmrt  l/nUm  TtU^n^h  Cbmpaas/,  63  Baoau  Bh  86  (  fi.  O., 
1  Am.  Bep.  867,.  a  osoa  wheae  one  of  thejoonditians  of  a 
telegraph  eompany,  pcintfad  in  thaisi  blank  Jonpuv  was 
that  the  oontpany  woald  not  be. liable. toi.damsgea.ia 
any  oaaa  where  the  daita  waa  aot  praaented  in^aaitiag 
within  sixtv  days  after  sending  ifae  mMsage,  it  waa 
nded  that  toe  condition,  was  binding  ou  an  easployea  of 
the  eompany  who  seat  his.  raeaBage  on  tha  printed 
form.  The  oondition  printed,  in  the  form  was  con' 
sidered  a  zeaeeaafada.  one,  and  ii  waa  held  that  the 
•mployer  most  make  Olaim  aooording  to.  the  oondition, 
before  he  ooald  maintain  an  aotion.  Exactly  the  same 
doctrine  waa  asserted  in  ybaa^r  v.  Walem  Vnio»  T*legraph 
aNBpaay,  84  N.  Y^  Sopatior,  BQOl 

"  In  Levi*  y.  QruU  Wetltrn.  Saavav  Cb.,  6  H.  <&  N.  667, 
which  was  an  aotion  agaiDst  the  oompany  ea  loemmoa 
oattiers,  the  oonrt  sustained,  as  reaatarahhi,  atipalations 
in  a  bUl  of  lading  that  'no  olaiim  for  defioieaoy,  damage^ 
or  detention,  would  be  allowed  nnlaas  madie  within 
three  dsjra  after  the  deliraty  of  the  goods,  nor  for  loas, 
unless  made  within  saseQ  days  frun.  the  time  they 
should  have  been  delivered.'  trader  the  lastelanse  (x 
this  aonditaon  the  onus  waa  impased  npea  the  shippea 
of  aaeertaioiDg  whether  ifae  goods  had  beaa  deliveeed  sk 
tiiia  time  they  shoiUd  have  teea,  and  in  oaae  they  bad 
not,  of  makiag  Us  elaim  within  aavan  df^ra  tharoiftse. 
In  tha  case  we  have  now  iu  band  the  afpeemant  pleaded 
aliowad  ninety  days  from  the  delitwyof  thepsceelto 
the  eompany,  within  whioh  thetdaim  mii^t  hamade, 
aad  no  olaim.  waa  made  nntil  four  years,  tfaeiaaftea. 
Possibly  snob  a  oonditian  mi^t  be  lagaided  as.WD, 
reasonable,  if  an  insnffioient  time  weee  allawed  fOBtlaa 
ahipper  to  learn  whether  the.  canriers'  coatract  hafl 
beoa  perfooned.  Bak  that  oaanot  be  ola^mad  haES^ 
Ibe  paccal  waa  leewnd  iJt  Jackson^  ^fennaasest  -for 
delirery  at  .New  Odeans..  The  taianut  xa^nired  oaliy 
about  oae  day.  Wa  think,  tfaeaafore,  theJimitaftian  of 
the  defendants'  oommiai  law  liability  toiwhiah^tha 
partieB  agreed,  as  sat  up  ia  the  plea,  was  a  naannnahla 
one,  and  that  the  plea  set  np  a  soffieient  defence  to  tlta 
aeiiien." 

The  court  then  advert  to  Southern  Majintt  Go,  n 
Oaptrton,  and,  after  describing. the  aasa<jEemaik^-o-"Xa 
will  ba  obaarved  that  it.  waa  a.  mneh  more  ansrooa 
lecfniraiilent  of  the  shipper  than  tiuiii  made  in  tha 
present  oase,  and  mors  than  was  neoeaaary  to  .gura 
notjca  of  tiia  loss,  to  the  oanaen."  f  Thia  ease  is  a  vsxj^ 
■nsatiafaetory  one.  It  appears  to  Jiava  .ragardad  JiUa 
stipulation,  as  a  statute  of  limitatioaa,  whiah-  itdiaailir- 
was  not,  aad  it  leavas  na  in  doubt  wfa^faar  tba^deoisioia 
was  not  rested  on  the  ground  that  theee  was.  oa  saffin 
oiant  evidenee  of  a  contraot.'' 

In  Leait  %i  Stmt  Wetttnt  Railaas  fW,  npea,  BeUeok, 
OiB.,  said : — "  Saoh  a  aeaditioo  i»  perfeoUy  xaasenabiai 
The  law  allowa. parsons  to  maha  their  own  hargMOsia 
aiatteMof  this  sort." 

In  Souliitn  Sgjfrttt  Oe.ivj  Sutmiautt,  54.  IfisK  BOi^ 
&  Ow  fiS  Aan.  Bepk,  886,  the  oonditico  waa  thai  ohdaa 
moat  ba  made  at  tha.shippiDg  office  within  tUztyds^ 
from  the  date  of  the  aeoeipt.  Tha  shipment  was  a| 
liaoderdalev  Hisa,  for  dehviaey  at  Now.  York  eity.  .Tha 
oonrt  said  :~"  We  .find  that  the  praaiBe  aOBditien  sat 
up  in  the  plea  was  held  to  be  reasonaUe,  and  a  diseharg4 
of  the  aompany  fram  «U  UafaUUy  if  net  complied  witfa^ 
in  £rnitedjS(a<nA9>msCb.T.  A»DrM,61Io!L  lS7.,.Thaia( 
as  .in  the  case  bsfore  ns,  Am  churn  for  lose  was  oeqaiead 
to  be  made  in  thirty  days  fcoia  date  of  reoeipt. .  In  fKnr 
V.  Baprm-Co^,  6  Jhila,  866,  bafoBa8hatss(w>odyP.  J.,  tha 
eia>a»  waa  required  to  be  made  af  the  eipreiai  oodipaoy 
within  thirty  days  alter  the  psnparty  had  beeivoiLOaglit 
to  hava  been,  received^  and  the  collof  vias.Uiat.;th4 
oamu  bad  .losa  bia  imnady,  wttera  non-delidery  tsaa 
oomplaiaad  of,  if  the  aSahm  waa  not  preferred  within 
thirty  days  after  dUitiaaf  anght-Do  haae.faaan  mada. 
&toh.pn>visian  ia.  the  contraot^ waa  tsi4  to  be  leas^nable^ 
aaeiu5>aag  thiaeaqafeat  eotnpaay  while4faa-inat(ervsa 
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fresh,  to  iostitnte  proper  inqairiea,  and  {nrnlah  tbem- 
mItbs  with  evidence  on  the  sabjeot.  The  chief  bosioeBs 
of  express  companies,  as  is  well  known,  is  to  carry 
Binall  but  valnable  packages.  There  is  more  or  less 
liability,  that  in  the  vast  mnltitade  of  parcels  which 
they  handle,  passing  throagh  the  hands  of  so  many 
agents,  a  loss,  by  mistake  or  accident,  or  by  the  appro- 
priation of  an  employee,  will  at  times  occur.  It  is  not 
nnreasoaable  that  the  individual  shippers,  who  have, 
or  may  be  supposed  to  have,  distinct  knowledge  and 
recollection,  should  be  required  to  give  notice  of  non- 
delivery or  unreasonable  delay.  The  law  is  settled  by 
the  great  weight  of  authority  that  a  common  carrier 
tnay  limit  hie  liability  by  contract,  provided  the  special 
contract  does  not  exempt  from  losses  by  negligence  or 
misoonduot.  The  exemption  thus  claimed  must  be 
reasonable,  and  the  earner  cannot  take  advantage  of 
his  powers  and  of  the  necessities  of  the  public,  to  exact 
exemptions  from  that  measure  of  duty  which  public 
tiolicy  demands.  Such  was  the  line  of  observation  of 
the  Supreme  Court  of  the  United  States  in  Exproi  Co. 
T.  Caldwell,  21  Wall.  264,  upholding  as  reasonable  a 
Stipulation  in  the  contract,  not  differing  from  that  in 
thte  ease,  except  that  the  time  for  making  the  claim 
was  ninety  days.  The  only  case  holding  a  contrary 
doctrine  is  Southern  Express  Co.  v.  Cmerton,  44  Ala.  101 ; 
B.  0.,  4  Am.  Kep.  118,  which  is  said  in  the  case  last 
cited  to  be  a  very  ansatisfaotory  decision.  The  Alabama 
oonrt  puts  its  objection  to  the  ooveuant  on  the  ground 
that  it  was  a  statute  of  limitations.  Clearly  it  was  not, 
any  more  than  is  notice  of  a  fire,  and  proof  of  loss 
Within  a  speciiled  time.  The  stipulation  is  no  more 
tban  «  condition,  with  which  the  owner  and  shipper 
must  oomply,  or  lose  his  claim  ;  if  he  does  comply,  he 
may  bring  bis  suit  within  the  time  prescribed  by  the 
statute  of  limitationB. 

"  It  appears  that  the  usual  time  required  tor  the  trans- 
portatiOB  of  this  package  to  Kew  York  from  Lauderdale 
station  is  three  or  four  days.  We  are  not  called  upon 
in  this  case  to  say  whether  thirty  days  from  the  date  of 
the  z«ceipt  is  an  unreasonably  short  time  to  make 
daim  for  damages  or  loss.  The  pleadings  raise  no 
question  of  that  sort,  but  admit  that  it  was  reasonable. 
Beasonable  time  would  be  time  ample  to  ascertain  the 
Boa-delivery  of  the  parcel  at  the  place  of  destination, 
which  depends  on  the  distance  and  facilities  of  oom- 
mnnleation.  It  Hunnicntt  received  no  tidings  of  his 
package  lit  ten  or  twelve  days  from  the  shipment,  his 
suspicion  ought  to  have  been  aroused,  and  inquiry 
made.  If  that  had  been  done,  it  is  almost  certain  that 
the  parcel  would  have  been  found  in  due  time  for  its 
delivery  at  New  York." 

The  condition  in  the  principal  case,  it  will  be  observed, 
was  much  more  stringent  than  in  any  of  the  cases  above 
'  reviewed,  and  it  may  well  he  that  it  was  unreasonable 
even  within  those  cases. 

Mr.  Lawson,  in  his  recent  valuable  monograph  on 
Oontrttotis  of  Carriage,  speaks  of  the  principal  case  as 
holding  tike  condition  "reasonable  except  as  to  latent 
defects."  We  do  not  find  any  warrant  for  this  construc- 
tion of  the  otKO,— Albany  Law  Jotmal, 


In  reference  to  the  last  paragraph  In  the  above  paper, 
Mr.  J.  D.  Lawson  subsequently  wrote  as  foUqjTS : — 

"In  OajKAart  v.  Seaboard,  <te.,  R.  X.  Co.,  77  N.  O.  866, 
decided  in  1877,  the  bill  of  lading  stipulated  that  any 
claim  for  loss  or  damage  to  the  article  shipped  should 
be  adjusted  In  the  presence  of  an  officer  of  the  road 
before  it  was  taken  from  the  station ;  and  also,  that 
within  thirty  days  thereafter  the  claim  should  be  taken 
before  another  officer  who  had  the  authority  of  the 
road' to  settle  such  matters.  On  the  trial  the  defendant 
asked  the  court  to  charge  the  jury  that  the  plaintiff 
was  not  entitled  to  recover  because  he  had  not  pro- 
eeeded  aooordiag  to  the  stipnlations  of  the  bill  of  lading. 
This  the  court  refused,  and  there  was  a  verdict  for  the 
plaintiff.  '  We  think,'  said  Keade,  J.,  in  reversing  the 
judgment  below,  ■  that  it  is  a  reasonable  regulation 
that  a  claim  for  damages  should  be  made  by  the 
consignee  at  the  delivery  station  before  the  artide  is 


taken  away.'  ...  'Of  oonrse  the  provision  wonld 
not  protect  the  carrier  against  liability  for  latent 
defects.'  This  is  the  case  to  which  I  referred  in  my 
book. 

"  In  Capehart  v.  Seaboard,  iie.,  R.  R.  Co.,  81  N.  0.  488, 
decided  in  1879,  and  reported  since  my  book  went  to 
press,  a  precisely  similar  provision  was  held  unreason- 
able. This  is  the  case  to  wbiob  yon  referred  in  your 
artiole. 

"  I  shall  neither  attempt  to  reconcile  these  dedsions 
nor  to  explain  why  the  oourt  did  not  in  the  last  case 
deign  to  notice  their  former  ruling.  It  is,  however, 
worth  while  to  note  that  the  reason  which  they  give 
to  sustain  their  latest  position  applies  only  to  what 
Beade,  J.,  called  a  'latent  defeat'  (better  Uttent  'in- 
juiv ' )  — vi^s.,  ■  the  stipulation  mnst  be  reasonable ; 
and  we  do  not  think  it  is  reasonable  to  require  the 
oonsignees  of  a  osi-load  of  oottoo  to  cut  into  the  bales 
before  they  are  received,  to  sacertain  whether  they 
have  been  seriously  damaged.'  The  case  required  no 
such  opinion,  as  the  jory  bad  foond  that  dte  damage 
sued  for  was  patent." 

Another  correspondent  observes : — "  The  facts  are 
that  the  oourt  was  differently  constituted  when  Cope- 
hart  V.  &,  Ac ,  R.  R.  Co.,  was  again  broagbt  before  it,  and 
the  decision  in  81  N.  0.  was  intended  to  overrule  the 
decision  in  77  N.  C. ;  that  no  reference  is  made  to  the 
one  in  the  other,  was  probably  an  inadvertence  on  the 
part  of  Judge  Ashe  in  delivering  the  opinion  of  the 
conrt" 


EXOESBIVE   CHAKOES    BY   BAILWAY 
COMFAKIEB. 

The  case  of  Brovm  v.  The  Great  Western  Ra^wag 
Company,  recently  decided  by-the  Conrt  of  Appeal,  is 
deserving  of  greater  attention  than  at  first  sight  it 
seems  to  demand.  The  amount  in  dispute  was  a  mere 
trifle,  but  the  principle  involved  one  affecting  the 
railway  company  against  whom  the  decision  was  given 
considerably.  The  plaintiff,  travelling  third-class  from 
Paddington  to  Bristol,  a  distance  of  118^  miles,  was 
charged  lOs.  Sd.  for  the  journey.  He  paid  the  money 
nnder  protest,  contending  that  he  was  overcharged. 
The  same  thing  happened  on  the  return  joamey,  and 
he  sned  the  company  for  the  amount  be  had  bean  over* 
charged — about  twopenoe.  A  Divisional  Court,  apon  a 
special  case  raising  the  point,  decided  in  favour  of  the 
plaintiff,  and  the  Conrt  of  Appeal  now  upheld  that 
decision  upon  the  ground  that  the  company  were  not 
justified,  by  virtue  of  certain  Acts  of  Parliament  npon 
which  they  relied,  in  charging  what  they  did,  to  the 
extent  complained  of  by  the  {daiBtiff.  It  is  nnneoessary 
for  our  present  purpose  to  mention  the  Acts  relied  npon 
or  quote  from  them,  as  the  Conrt  has  pronoanoed  a 
distinct  decision,  which  interprets  them  anfavoorably 
to  the  company.  It  is  sufficient  to  state  that  the 
company  endeavoured  to  make  an  illegal  charge  and 
failed.  Now,  this  levying  of  excessive  fares  has  beea 
carried  on  generally,  and  therefore  the  publio  using  the 
company's  line  between  Bristol  and  Faddington  nave 
been  systematically  overcharged,  and,  whether  know- 
ingly or  not,  have  acquiesced  in  such  overchai^ging.  It 
is  pretty  certain,  too,  that  had  not  the  plaintiff  taken  np 
the  oase  the  company  wottid  have  continued  to  act  in 
excess  of  their  rights  until  some  one  of  equal  detsriui- 
nati<ni  took  op  his  stand  against  them.  TJnIortnnateIyi 
however,  men  who,  when  the  amount  is  so  small  as 
this,  have  the  courage  to  vindicate  their  rights  and 
those  of  their  fellow-snbjeets  by  bringing  an  action 
against  a  powerful  company  are  rarely  to  be  fonnd,  sod, 
aotiog  upon  this  well-known  fact,  not  only  this,  bat 
many  other  railway  companies  daily  levy  with  impunity 
charges  they  are  not  authorised  by  ttieir  statutes  to 
make.  This,  as  we  have,  when  dealing  With  such  oaaee 
before,  repeatedly  pointed  out,  appUes  not  only  to  cases 
of  passenger)  fares,  bnt,  and  to  a  much  greater  extent, 
to  cases  of  ordinary  goods  traffic.  It  is  a  most  nnfair 
condition  of   thiJDigs  which   permits  the  creation   of 
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powerful  moDopoliats  tike  rsiflway  oompsDles,  and  pro- 
vides no  adequate  means  of  preventing  the  ezoeaaive 
tLbnae  of  their  powers.  Even  saoh  means  as  the 
Legislature  has  provided  for  protecting  the  pablio  ai« 
not  made  use  of  by  the  body  to  whom  they  have  been 
entroBted — viz.,  the  Board  of  Trade.  In  pnrsnance  of  a 
leoommendation  fn  the  Beport  of  the  Boygl  Com- 
Uiasion  on  Batlways  of  1866,  it  was  provided  by  sect,  it 
of  the  Regulation  of  Railways  Act,  1873,  that  an  o£Soer 
ot  the  Board  of  Trade  might  aot  for  the  public,  and 
might  npon  the  Board's  certificate  take  proceedings 
before  the  Railway  Commissioners.  From  Qxe  first  the 
Board  ot  Trade  objected  to  having  these  powers  con- 
ferred apon  it,  upon  the  eronnd  that  it  was  a  matter  of 
great  dintaalty  to  determine  what  is  and  what  is  not  a 
tnatter  ot  pnblio  interest  and  what  is  a  grievance. 
Whether  ta  the  first  years  of  the  existence  of  the 
Railway  Commissionen^  Oonrt  applications  under  sect. 
U  were  made  to  the  Board  of  Trade  or  not  is  difficult 
to  aay,  but  eertaio  it  is  that,  if  any  were  made,  none 
WBM  acted  npon.  In  their  fourth  annual  report  the 
oommisaioners  deal  with  this  matter  thus :  ■*  Up  to  this 
time  no  use  has  been  made  of  this  fOrm  of  procedure, 
and  we  recommend  that,  as  another  means  of  carrying 
ita  prinoiple  into  effect,  the  oertifloate  entitling  and 
teqairing  the  officer  to  aot  should  be  one  that  might  be 
gtsnted  not  only  by  the  Board  of  Trade,  but  by  our- 
Belves  as  well.  The  issue  of  a  certificate  must  be 
founded  npon  some  preliminary  inquiry,  and  it  would 
sot  be  diffioalt  for  us  to  deduce  from  a  statement  and 
answer  whether  the  case  is  a  fit  one  to  be  taken  np  on 
behalf  ot  the  public,  and  whether  }>rimd /(KM  the  nets 
alleged  upon  either  side  afford  a  good  oaase  of  aetioB  or 
an  adequate  defence.  The  oonrse  would  then  be  that, 
wherever  the  public  interest  was  affected,  anyone  would 
be  at  liberty  to  complain  to  us,  and  if  the  affidavit  filed 
in  support  of  the  complaint  appeared  to  ub  to  disclose  a 
sufficient  case,  and  if  we  were  also  satisfied  npon  the 
point  of  public  interest,  we  would  issue  a  certificate, 
mbBlitntlng  the  public  officer  for  the  party  who  had 
oomplained,  for  the  fnrtber  proceedings  to  be  taken  to 
proseonte  his  complaint  and  to  enforce  the  law."  The 
ol^eotion  whioh  has  been  taken  to  this  recommendation 
is  that,  it  carried  out,  the  commissioners  would  be  both 
prMeoutors  and  judges  in  the  same  cause,  but  a  little 
nflectioa  will  show  that  that  is  not  so,  and  it  is  not 
Ukely  Oiat  they  would  in  any  way  feel  bound  to  flod 
agidnal  the  companies  when  the  matter  came  on  for 
hearing  because  they  had  npon  men  ex  parte  statements 
decided  that  if  these  were  true  a  case  would  be  made 
onr.  The  sane  objection  applies  with  equal  force  to 
the  proeeedings  of  magistrates  who  sit  at  quarter 
seaariotts,  and  hear  the  veiy  cases  they  themselves  have 
eeismltted  for  triaL  This,  however,  is  clear,  that,  as 
tira  Board  of  Trade  have  shown  themselves  either  too 
rapine  or  too  obstinate  and  regardless  of  their  dntles  to 
ezereise  the  powers  conferred  upon  them  by  the  Aot  of 
1878,  some  other  body  or  person  should  be  entrusted 
with  those  powers,  or  even  additional  powers,  so  that 
th«  public  should  no  longer  remain  subject  to  the 
tyranny  of  the  oompaniee,  tempered  only  by  the  courage 
aod  determination  of  such  men  u  Ur.  Brown, — Lav 
Tihut. 


GVPTB  CAUSA.  MORTIS. 

JFmtMan,  in  deserlMa;  a  dmatio  mtHU  MMta,  aaya 
that  it  is  "when  the  donos  wisfaea  that  the  thing  given 
Bbaald  belong  to  himself  father  than  to  the  person  to 
iHmmo  Im  ghrea  it,  aad  to  that  person  rather  than  to  his 
own  beir."  ■  In  illustration  of  which  he  oites  the 
woida  whioh  Homer  pots  into  tb*  aoatb  of  Telemaohus 
whstt  tfaa  Utter  gives  to  Pinmw :  "  Pirceas,  tor  we  know 
not  how  tbeas  things  shall  be,  whether  the  prood 
■oitw  sibatl  seeretly  slay  me  in  the  palace,  and  shall 
divide  tbe  floods  of  my  father.  I  w««ld  that  th«a 
ttgndf  ahonldst  have  and  anjoy  tbeae  things  rather 
than  that  any  vt  tfaoae  men  ahonld ;  bnt  tt  I  thall 

(I)  Ssitasn'  Jiotbilan  (Baiamonft  ed.)  Sift. 


plant  slaughter  and  death  amongst  those  men,  then 
indeed  bear  these  things  to  my  home,  and  jp^litg  give 
them  to  me  in  joy." 

Oifts  cmua  mortU  have  not  been  generally  favoured  in 
the  law.  It  is  now  more  than  a  bundled  years  since 
Lord  Chanodlor  Bardwicke  declared  it  to  be  a  pity  that 
the  statute  for  the  prevenMon  of  frauds  and  peigarles 
did  not  set  aside  all  snch  ^tts.*  A  donatio  morlit  cauia 
was  required  by  the  law  of  Justinian  to  be  made  in  the 
presence  of  five  witnesses.'  But  fhe  common  law  doen 
not  require  the  gift  to  be  executed  in  the  presence  of 
any  stated  nnmMr  of  witnesses,  notwithstanding  the 
fact  that  such  donations  amount  to  a  revocation  pn 
tanto  of  written  wills.*  As  they  ladk  all  those  formali- 
ties and  safeguards  which  the  law,  in  its  wise  preoaution. 
throws  around  wills,  it  cannot  be  denied  that  a  strong 
temptation  Is  created  to  the  commission  of  fraud  and 

giijnry.  Suoh  gifts  are,  therefore,  said  by  Chancellor 
ent  in  the  note  last  cited,  to  be  "  of  a  dangerous 
nature."  "  Cases  ot  this  kind  demand  the  strictest 
scrutiny.  Bo  many  opportunities,  and  snch  strong 
temptations,"  says  Lord  Chelmsford,  "  present  them- 
selves to  nnsomnnlons  persons  to  pretend  these  death- 
l>ed  donations,  tnat  there  is  always  danger  of  having  an 
entirely  ftibrioated  case  set  up.  And,  without  any 
imputation  of  trandolent  contrivance,  it  is  so  easy  to 
mistake  the  meaning  of  persons  languishing  in  a  mortal 
illness,  and  by  a  slight  change  of  words,  to  convert  their 
expressions  of  intended  benefit  into  an  actual  gift  of 
property,  that  no  case  of  this  description  ought  to 
prevail,  unless  it  is  support«d  by  evidence  of  the  clearest 
and  most  unequivocal  oharaoter."  *  Bnch  gifts  are 
never  presumed,  aod  the  maxim  is  applied,  nemo  donart 
fa^t  prae  Sumitur.  Such  gifts  "  must  be  established 
beyond  snspiolon ; "  *  and  "  where  a  (fitt  eavta  mortil  is 
alleged  the  presumption  being  against  it,  dear  proof  on 
the  part  of  tbe  claimant  is  required." ''  And  there  ia 
no  doubt  that  they  have  been  *■  a  fruitful  aonroe  of  liti- 
gation, often  bitter,  protracted  and  expensive." ' 

Now,  a  donatio  mortit  cavta  is  defined  to  be  a  oon* 
ditional  gift,  depending  on  tbe  contingenor  ot  expected 
death,  and  defeasible  by  revocation,  or  deltveranoa  from 
the  peril.» 

And  the  rule  is  that  in  order  to  render  perfect  a 
donatio  mortit  eauia  three  things  must  oononr ; ''  1.  The 
gift  mnst  be  made  with  a  view  to  the  donor's  death.  3, 
It  most  be  made  with  a  condition,  either  ezprese  or 
implied,  that  it  shall  take  effect  only  on  the  death  ot 
the  donor  by  a  disease  from  which  he  is  then  suffering. 
8.  There  must  be  a  delivery  of  the  pnbjeot  of  the 
donation. 

While  it  is  essential  that  the  donor  make  the  faift  in 
his  last  illness,  or  in  contemplation  or  expectation  ot 
immediate  death,"  yet  it  is  not  necessary  that  it  sboald 
be  made  tn  extrtmit  uke  a  nunonoative  wiU-<*  Where  a 
citizen  of  Tennessee,  on  leaving  his  home  in  TsmiesMse 
to  eolist  in  the  Federal  army  in  Eentnoky,  delivaced 
money  and  notes  to  be  a  gift  to  the  donee  in  case  b» 
perished  in  tbe  war.  it  was  held  that  the  peril  and  apprO' 

(1)  FimiT.  ninwr,syes.4n,«T(17e>). 

(S)  Saodan'  Jutinlan  (Humoua's  «S,)  tia 

(4>SKeDt'tC0in.M4. 

(f)  CMiMJtaftv.  «ri(»,1SI(«areP.Cns,m 

(S)  O^  T.  Orqr.  47  N.  T.  W<,  teS. 

(7)  CmMtT.  &iit<M,10Uiia.I7g,i8*.  Set  tkos  IWMr  r.  AMm 
i  Swana.  97 ;  Conlattt  r  Schttfler,  1  Paige,  US. 

(S)  Batch  T.  AlKium,  M  Me.  StS. 

(«>  Ktektbu  v.  Adamt,  9  WtuttDO,  IT.  _ 

(101  IVwiM-T,  Awv,48Ud.«Mi  Jfurrar  V.  Omtum,  «l  HdLMS; 
IMe  T.  Llneolfi,  II  Me.  tn ;  SmUh  r.  KUIHie*,  n  Vt.  SW  I  »-«h*  «. 
Bayvumd,  S8  VI  e»:  BlatuMri  T.  <8»«ldm,  I(  Vt  1661  itoyiMiid  T. 
&IN(*,10C(iii.  484. 

(U)  Itmm  T.  ZoMon  1  P.  W.  441t  MOm'  v.  Jfabr,  S  P.  W.  StS; 
£lMm(T.  AirrMM,!  F<K»Jr.64ti  OmimAm  v.  tfrte,  U  Mwra  P.  ft 
>15,  3»;  Orattm  t.  ippleton.  »  Stoir  C  C  lU;  e<mrk0  T.  UaiMgUr, 
81  Fa.  St.  HSjJOoda  t.  OkfUii,  ««  Ft.  St  18;  JtOttaMM  V.  Mtf,  7t 
Me.  IM;  CbM  t.  Damkim,  S  H.  t  88 ;  0IM  ▼.  atrnfm*,  4  OoMW. 
(Tena.)  888;  CliapHn  v.  ateiar,  M  How.  Pr.  (N.  T.)  48 1  iWM  V. 
Jtruttftv.  47  P«rt).  (N.  Y.)  8J0;  .SMdM  T.  JiiSea,  •  Hw.  (H.  V.)  UOj 
Mfduitt  T.  MerOaM,  i  Bndf.  (N.  Y.)  411 ;  BtHr  t.  aarfr,  1  Qntt 
<r*,)844|  S»«ra'«  AfMM,4Btttt«r  CDgna),  »7«;  KMtir.Botttn, 
4  Met  (Ky.)  101.  „ 

(13)  mehelttt  r.  AiamM,  3  Wkvton  (Peon.),  IT;  0*m  v.  AaVMS,  4 
Coldir.  CTenii.)  188. 
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henatoD  weresnfloiaotly  immadMUa  to  jootify  •  fpiti 
morlit.'*  Oo  th«  oiher  hsitd,  Um  Saprsme  Oonit  of 
New  Tock  bai  hold  that  the  delivery  ot  a  ptomiwoty 
note,  bf  m  peiaoa  about  entering  the  army,  to  bis 
brother,  with  dirsotiona  to  gire  it  to  hia  mother  abould 
be  notntum  alive,  wdia  not  a  valid  «iit  to  the  znokber.'* 
And  where  a  gift  waa  made  in  expectation  of  immediate 
death  from  conaamptiou,  and  the  donor  afiierwardi 
reoovered  so  far  as  to  attend  to  hia  ordinary  bosinaas  for 
eight  months,  and  then  flealiy  died  from  the  same 
disease,  the  ooort  held,  that  the  gift  oonld  not  be  anp- 
ported  as  •  dutaHo  martU  oanta.^  The  espeokaWon  or 
apprehension  of  death  may  arise  from  loflmi^  car  old 
age,  or  from  external  and  anticipated  danger.'* 

That  delivery  of  the  gift  ia  essential,  ia  a  principle 
established  by  a  long  line  of  daoisions,  and  dispated  by 
nonsk''  Bat  it  is  not  neeeessry  that  the  delivery  ahonld 
be  to  the  donee  personally,  it  may  be  made  to  a  third 
person  In  bis  bMialf.'*  And  instead  of  delivering  the 
gift  to  the  donee  or  to  a  third  person  in  troat  for  him, 
the  donor  may  areata  himself  a  tnutee  for  the  done^ 
As  wbars  money  is  deposited  in  bank  in  the  name  of 
the  donor  as  tmstee  for  the  donee,  and  a  pass»book  is 
teoeived  ooataining  an  entry  that  the  fands  are  in 
tmat.  In  socboaae  there  may  be  a.  valid  gift,  altboagh 
the  eutui  qiu  tntt  possesses  no  knowledge  of  the  tmst, 
and  altboagh  the  pass-book  is  in  the  donor's  posses' 
sion  onto  £lstb.^  The  aoeeptanoe  of  the  gift  by  the 
donee  to  also  essential  ia  order  to  make  a  gih  oomplete 
or  perfeot.**  Bat  aooeptaaoe  may  be  preaiuned  in  osaes 
wnsM  it  wonld  be  benetfoial  to  the  doneei"  And  in 
general  any  gift  by  deed,  will,  or  otherwise,  ia  soppoaed 
prima  fmnt,  wilese  the  eontrary  appears,  to  be  beneftoial 
to  the  dooee,**  Not  only  most  there  be  a  delivery  of 
the  gift,  a  ohaage  of  pessoeeion,  bat  this  ohange  of 
possession  m  ast  be  eonllnaed  in  the  donee,  or  in  a  thied 
persoa  for  bim,.wntU  the  donor's  death.'* 

Altboagh  a  difPereaee  of  opinion  at  one  time  exietsd. 
•s  to  what  eoold  be  the  sobjeot  of  a  gift  aiu«a  tnortu, 
the.  wrlnolples  determioiag  the  qneation  are  now  well 
■ettlad.'  A  iainaio  eanta  nCortU  extends  only  to  person* 
alty,  and  a  gift  of  real  estate  eaonot  be  snstsined  as 
saoh  a  gift.**  In  Pennsylvania  the  eonrts  hsve  held 
that  tb»  gift  of  aU'  a  pereon's  property  to  take  effeot 
after  death,  was  not  a  valid  eUntatio  sause  nuttU,  that  a 
gift  soMs  mortit  oonld  not  thus  be  made  to  operats  as  a 
will,*  thoagh  the  same  eoort,  la  a  snbssqaent,  case, 
has  h^4  that- the  rtile  is  otherwise  s»  to  a  partioalar 
obattel,  altboagh  aaobehacM  m«yhave  ooastitalad  the 
principal  part  of  tlie  donor's  prf^erty.'*  Bat  it  haa 
been  beid  in  Vermont  that  there  is  no  priaoiple  of 

(U)  0aw  c  MnsiomJiMara. 

(U)  iSWdm  T.  Attok  i  Hnn.  110. 

(U)  Wvlen  v.  ai^,  17  He.  38*. 

(W'DIg.  It,  «,  MX!.  S,  4,  <,  8 ;  I  Kent'l  Com ,  444; 

(If)'  Won!  ▼.  Tunur,  S  VeMy,  4S1 1  TViM  t.  Mmtrt,  3  V«aar,  Jr. 
Ill  t  Bmm  T.  Jfvama,  7  Ttnnun,  tS* ;  Pmtll  v.  HUUemr,  36  Bevna, 
Ml;  0MM*T.  r!Bd<in,8K.  L.  AEq.  W7;  DrurDt.amlllt,lP.V.tOt; 
£«mAt.  <$m»,18'Wl>,I8<;  CarpaUtf  r  Dodgt,  10  Vt.  SN;  Frott  r. 
rntt,  3S  Vfc  t8»;  T»rmr  t.  Smm,  «  Hnn.  »i»:  Ct*r.  Bprtft,  •  ltd. 
t74|  J^hmSt.  £4oirt««,  t  Fls.  tS9;  Oauy.J>mmivm,t&  L  88;  Jlgar- 
Um  y.  Bfrin^  ICE.  QrMo.  418i  ham  v.  OtvU,  tfk,  Uam.  Co.,  n. 
C«L  439 ;  Smitk  T.  Wiffini,  t  Stew.  (Alt.)  »l:  SinfMon  t.  Cotton,  38 
00.141:  IfXmtit  T.  Dornint,  »  Ot.  M>:  HalAr.  AlHiuim,  H  He. 
(Ml  roimt  T.  r«u»t,  80  R.  T.  4in;  Bmm  v.  Bnim,  IS Coul 414, 
417 1  JiUppi  T.  Mop*,  1«  0U»  St.  «<«  Craig  r.  <Va^,  3  Bub.  Ch.  74 ; 
ChempUn  t.  aubor,  M  Row.  Pr.  44 ;  Warinf  t.  Bdmonii,  11  Hd.  121; 
Piople  r.  Johuton,  14  III.  843 ;  Wlllien  i.  Weanr,  10  Bar.  8(1. 

(18)  Sfwy  T.  amllli,  I  P.  W.  40« ;  aiU«M/<  V.  Kettfi-mf,  M  Vi  318 ) 
Jonm  T.  Strer,  1«  Ak.  331 1  JfOfHauU^  r.  Coot,  *  Blaakf.  178  s  MUK- 
(MTV.  Dalo,  38  Pa.  St.  48;  fioatricy  t  limitiMfltr,  tl  Fa.  St.  SU; 
WeBo  T.  nietor,  8  Binney,  888 ;  OrynuM  t.  Bono,  49  K.  T.  17 1  Sonu- 
SM*  V.  aUUiKfor,  II  Me.  438,  431 1  Dolo  v  Uiuioln,  81  Mei  433 ;  Wariat 
T.  Xdmotiit,  11  Md.  431;  Gau  t.  fftmpioii,  4  Coldw.  (Tenn.)  388. 

(II)  Jfarlin  t.  Jfimt,  78  N.  T.  184,  and  the  caeesHiere  cited. 

(30)  Dthnoltt  T.  ra$lar,  1  lie>U.  417 ;  Dow  y.  OouU,  to.,  Jlammf.  Co., 
nCal.<3»;  DetMOttttfn  y.  Bmu,  ISCal  130;  Armttafoy.  <^<<iM,  84 
Meh.lM 

(31)  Com  y.  BtngMon,  3  Bead  (Tenn.1,  87 ;  OeCnoUaiit  y.  Koam,  t» 
Cal.  130:  Higmim  y.  Stntart,  88  Mlcb  tll^  8*4;  DM-kuld  r.  TafUr,  a 
Iowa,  808. 

(S3)  Con  y.  aUvleton,  3  Head  (Tenji.),  87. 
(St)  Batch  y.  AlUiuon,  88  Me.  834;  /oMf  r.  Deffr,  18  Alt.  til. 
(34)  tfoaeh  y.  Moadi,  34  Vt.  Ml;  OUmor*  y.  yTlMuUt^,  Dadlay 
(B.  C),  18, 
(88)  Modfey  V.  JTMy,  HPa.  At  8S8. 
(38)  Jf<cA<il<rr.iMt,S*Pa.St*». 


limitation  as  to  the  amonnt  of  property  wbioh  may  be 
transferred  by  a  dmuitio  etmrni  mortU,  and  it  wsa  held  a 
valid  gift  wfaere  the  donor,  on  his  death  bed,  eseonted 
a  deedof  all  hi*  peiaenal  property  to  his  wife.''  It  waa 
forosfldy  heU  that  a  aoere  obose  in  aotion  did  not  pass 
by  delivery,  (utd  ooald  not  take  effeot  aa  a  gift  anua 
moriw.M  Bat  snob  is  no  kmger  the  taW.  wad  it  is  wsU 
settted  that  a  promiaiwcy  note  mnde  by  a  third  pwsoo, 
and  payable  to  the  oKder  of  the  donor,  or  a  bill  of 
ezobsBga  may  be  *  vftUd  gitt  esMse  swrttn"  Bnt  the 
donor's  own  promiseery  aote  ia  not  the  aablM*  <rf  soob 
a  gift**  Baoli  a  note  is  a  mere  promiae  of  the  donor, 
and  cam  no  mote  be  reoovered  npon  ae  a  gift,  thMi 
oonld  a  recovery  be  bad  upon  the  onwritten  promise  oi 
the  donor.  Booh  ootes  "«re  of  no  more  valno  than 
blank  paper,"  for  a  mare  intentioa  or  naked  promise  to 
give  ia  not  a  gift,  and  a  eoort  of  equity  will  not  interfere 
and  give  efEeot  to  a  gift  left  inoboate  and  imperteot.*> 
And  if  the  promissory  note  of  a  third  peraon  be  given 
anaa  sMrtia,  and  be  seooxed  by  a  mortgage,  the  mot^sge 
will  enore  solely  to  the  benefit  ot  the  donee,  altboagh 
the  mortgsge  deed  was  not  delivered  with  the  note^  ok 
even  allnded  to  at  the  time  of  the  delivery  of  the  note, 
bat  oontinned  to  remain  in  the  donor's  possession  antU 
bis  death.*'  It  is  also  settled  that  it  is  entirely  an- 
nsoeesary  that  the  note  should  be  indorsed  in  ordsr  to 
pass  the  title.**  Bo  a  bond  may  be  given  without  any 
written  assignment.**  And  the  delivery  of  a  oertificate 
ot  deposit  on  a  life  insarance  company  has  been  held 
to  be  efieotoal,  without  a  written  amgnntept  to  trana- 
fer  the  deposit  itself  to  the  donee,  aaa  gitt  «««*«  si«r(M.** 
A  deposit  in  a  savings  bank  may  be  the  sobjeot  of  a 
valid  gift  «aMa  aMt<i*.  sod  snob  gift  may  be  proved  by 
the  delivery  of  the  bank  ot  pass-book  to  the  donee, 
accompanied  by  an  sarigninent;**  or  it  may  be  proved 
by  the  simple  delivery  of  the  paas>book,  witbont  any 
assignment.*'  It  has  been  held  that  the  delivery  of  a 
banker's  deposit  note  may  be  a  geod  gift  oattas  taortif.* 
In  Omrry  v.  Pvueriy  recently  deoided  in  the  I^ew  York 
Ooort  of  Appeals,  it  was  held  tbst  the.  delivery  of  a 
obeqne  npon  a  savings  banlc,  paytlUe  f  oar  ^«kys  ftf  ter  tbq 
death  of  the  drawer,  togstfaer  with  ibe  ^ase-beok  of  the 
depceitar,  did  not  amonnt  to  a  valid  gift  eosaa  stsrlUL** 
And  in  the  EngUeb  oaeaof  ffemU  v.  Sim^^  where  a 
oheqna  givoD  by  the.  drawer  .was  not  presented  focpi^-' 
meat  ankl  after  the  death  of  the  doner,  it  waaJMld  not 
to  amonnt  to  •  ftaod  rfoneitajnortit  MtMfk  Satin  JWia 
V.  Pmn$,  wbeoe*  idin^ie  wasidrawn  by*  doaoe  payaWe 
to  hiawifiB  or  her  order,  and  wBsgiven  to  him  by  JuM- 
shortly  belsM  bis  death,  wsa  indorsed,  by  hMr-a«d  ptM 
into  a.foreign.hank  againat  the  iwnnnittol  nhiob^Q 


(37)  Meach  y.  Mtatk,  34  Vt  891 

(Sg)  Hitter  T.  MiUer,  8  P.  W.  3S8  ■  BraSUf  y.  gant,  t  GML  *  3:  84. 

(3^  AuiHn  y.  Mood,  18  L.  R.  Ch.  DIt.  «B\  :  V^ai  *.  Voat,  37  Baavan, 
888 1  JianMt  t.  WtfMllii,  Id.  Ma ;  OaUtuU  t.  RmtfTtit,  88  Vt,  W*!  . 
li'ComoU  y.  IfCoaiuU,  11  Vt.  380;  Turvin  v.  Tlumpton,  3  UeU.  (Kyj 
431;  Broicn  y.  Brovn,  18  Conn  111,  417;  Sornanany.Sidlbiger,Vi 
Me.  439;  ynngy.  Merdumf,  67  Me.  883;  Orover  y.  9m*r,  34  fkk. 
341)  Batuy.fmt>loii,lQiiuj,»%i  Partory.  Marim,  K  l(«.ua.( 
CbnteillT.  ficAi«<«-,  IPtlsivSM;  Sarriaf.  CWt,*  8ar<>.'Mia.a,« 
N.  Y.  88 ;  Champneg  y.  Btatuhard,  88  M.  T.'ltl. 

(36)  BtanOiaray.  WUUams.  70  ni.  417,  C83 ;  ParM  y.  Stent,  14  Ptdk. 
188;  nrialor  y.  Prialtr,  Kleh.  Eq.  Oaa  38;  Bnmmr.  Itotro,  8  Head 
rreiin.><71;  Jla|rauiK<T.»rIHet,  lOConn.484)  aaMin  attHtf.n 
Vt  388;  FsorAeuT.  IPaxUii^  83  N.  J.  Uw  484, 488 ;  &B<(A  V.  AttlM, 
80  S.  J.  Eq.  863 ;  ffaymore  r.  Moore,  8  Ohio  St  188 ;  Starr  y.  Starr,  9 
Ohio  St.  74 ;  Oratg  y.  Craig,  8  Btrb.C!h  78 ;  HtKrri$  y.  Clart,  8  N.  Y. 
M;  JM^v.>»«>4StK.T.<»i  4. <i  3S  BaM.  131. 

(tl)  9  Sm»'*  Coai.<  888;  dttrolm  T.  amtUt,  13  Vsa.  8«i  fumtaKm 
T.  <K(iliv<,SOUl*J.  tog.  .    , 

(84)  Jlrowny.  Broun,  I«Co6n.  414, 417. 

(88)  See  the  eaaea  cited  In  note  38. 

(84)  Waring  y.  Bdwardt,  11  Md.  414 ;  ITdUk  r.  S»<an,  M  Barb.  281; 
Bi^/Uld  y.  BUoa,  37  Betvtn,  SOS. 

(86)  Waterloo  r.  DtWtU,  88  H.  T  840. 

{Mf  Ktngmmny.  Perltbu,  KWMaaa.  Ill;  AuT.  Zewll  Ktw  CenU 
Bambigt  Bani,  111  Maa&  288;  iSAeet^r.  Jtesc*,U4  Maaa473;  Z>a«* 
y.  Not,  138  Maa.  »90. 

(87)  Fiirt*  r.  Botton  n—  OmU  Baoirngt  Banl,  128  MaaL  43S| 
Turtiory.  lMkn,Jbc^a*»i>tgi  Bant,  tt.  438;  BiU*.  attoonMm,  83  Me. 
864;  twtm^katt  y.  WlkmUon.  S  R.  I.  88et  Cams'*  Aapaal,  88  Conn.  88; 
AiVMd  T.  ITtayn-,  3  K.  D.  Sam,  308. 

(88)  .dmitT.  Witt,  88  BetTin,  618;  Uotrtr.  Uoora,  L.  B.  18  Eq.  474; 
Brooli  y.  Broott,  13  S.  C.  (N.  &)  434, 

(88)  70  N.  T.  313. 
(40)  L.  R.,  4  Eq.,  188. 
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drew,  the  oonrt  held  It  to  be  a  good  donatio  mortu  eauia, 
aklthoQgh  the  obeqae  was  not  presented  for  pftymeot  at 
the  bank  on  which  It  ww  draws  till  after  the  death  of 
the  donor.'!  The  delirery  of  a  bill  of  exohange  payable 
to  the  donor  or  order,  and  whioh  did  not  fall  doe  aotil 
Kf tor  he  died,  has  been  held  a  gift  «aiua  mortu.*' 

A  dietinotion,  therefore,  eriate  as  to  obeqaes,  and  the 
principle  is,  that  althoogh  the  drawer  of  the  oheqoe 
nay  deliver  it  to  the  prayer,  intending  thereby  to  give 
to  the  donee  the  fond  on  whioh  the  oheqoe  was  drawn, 
that,  nevertheless,  nntil  the  oheqne  has  been  paid  oi 
aocepted  the  gift  is  inoomptete,  and  that,  in  .the  absenoa 
of  either  payment  or  aoeeptanoe,  the  death  of  the 
drawer  operates  as  a  revoeation  of  the  gift,''*  The  rale 
then,  is  that  personal  obattele,  bonds  or  ohoies  in 
action,  may  be  the  anbjeot  of  disposal  as  gifts,  either 
M<«r  nvo$  or  eaaa  mortii,**  bat  that  a  donor's  own 
promissory  note  cannot  be  so  diapoeed  of,  and  that  a 
cheque  which  he  has  drawn  and  givsn  to  the  payee,  mast 
be  either  paid  or  accepted  before  the  donoPs  death,  to 
make  the  gift  vaUd  and  complete,  While  personal 
property  is  thus  the  sabjeot  ot  gifts  eotiM  sMrtb,  as 
»bove  stated,  yet  the  mle  is  that  the  only  property 
which  can  thas  be  disposed  of,  is  the  balance  left  after 
the  payment  of  all  debts.  Or,  in  other  words,  the 
donee  takes  the  property,  sabjeet  to  the  right  of  Hm 
administrator  to  reclaim  it,  if  reqnired  for  the  payment 
of  the  debts  of  the  donor,**  bat  not  to  the  claims  of 
legatees.**  So,  by  the  oivil  law,  each  gifts  were  liable 
to  debts.  If  tbe  dooor  was  insolvent  at  the  time  of 
his  death,  this  was  considered  an  implied  revocation  of 
thegift.« 

We  have  stated  that  delivery  is  essential  to  oomplets 
a  gift  etnua  mortis.  It  remans,  however^  to  direot 
attention  to  what  is  a  snffioient  daUvery  of  the  property, 
which  is  the'Bttbjeot«f  the  gift,  to  sMbisty  the  reqaire- 
ments  of  the  law  «po»  this  bvanofa  of  the  sabjeet.  for 
while  the  maxim  <*  dotuOioptrfieititrpomMdottoaepipitmlu'' 
is  an  anoient  one  ia  the-  law,  it  luanot  always  been 
easy  to  detcnrmine  what  fs  a  Mffietent  posseesioa.  at  the 
propeMyto  perfect  the  tMed.tbadoaesb  Tills  question 
of  delivery  was  elabonately  conaideied  'and  learnedly 
disonased  by  liord  Obanoellor  Hordwioke  in  Want  t. 
ISmMr,"  in  the  year  1783.  In  tiweoorae  of  the  opinion 
anocufiaoed  by  thv- Obanoellor,  be  aaidi  ■^ItJsasgoad 
tha^  tboogb  soma  delivery  4s  Beoesaary,  yet  delivuy  U 
thetbing  is  not  oecessny,  bat  delivery  el  anything  by 
wayetsyttbol  israffloleat;  iwit  I  cannot  agiieeto  that; 
nor  do  I  ftatd  aay-amho*i^  fbr  th^  in  tba  civil  law, 
wfaM»  teqaired  delivwy  t»  wmis  gifta^  or  in  tfasiaw  of 
Engiknd  ^which.  iisqnised  delitery  tliroa^hoat.  Where 
themvil  law  reqnires  it,  they  require  actaal  tradition, 
delivery  over  of  the  thing.  Bo  in  all  the  oases  in  this 
oonrt  ddirery  of  the  thing  giren  is  relied  on,  and  not  in 
the  mme  of  die  thing.'  While  thas  holding  that 
delivery  should  be  aotoal  and  not  symbolioal,  ha  adds 
that  *■  delivery  of  tbe  key  of  balky  goods,  where  wines, 
Ac. ..are,  haa  been  allowed  as  delivery  of  the  possession, 
beciMse  it  is  tlia  way  of  coming  at  the  possession,  or  to 
jaals»  ose  ef  the  thiag ;  and,  tiierefore,  the  key  is  not  a 
■ymbol.  whioh.  .wonld  not  do."  The  point  actually 
deolded  was,  that  Uie  delivery  of  reoeipta  for  certain 
South  Bea  ananities  did  not  amount  to  a  delivery  of  tbe 
annuities.  Subsequently  this  sabjeot  was  disousaed, 
ftnd  with  marked  learning,  in  Tate  v.  B&bert,**  when 
Lord  Loughborough  again  urged  tbe  necessity  of  actual 
dcHvMy-to  the  effieaoy  of  gifts  of  this  nature,  unless  tbe 
transfer  was  perfected  by  means  of  a  deed  or  written 


(41)  L.  a  »  Ch.  DiT.  730. 

(4S)  AtaUn  w.  Ittad,  L.  R.  It  Ch.  DiT.  Ml. 

(4«  Smmd  itaMoMi  AhU  t.  WUHmu,  IS  Mkh.  38 
BattHHSoMttw,  n  Ohio  SC  M7. 

(44)  Blanchard  t.  WtUiami,  70  IlL  647,  US. 

(4S)/>Ur«T.  Botttm  SaviKtt -BanJt,  U»  Mua.  4Si,  43>;  MiltMl-r. 
ArtM,  7  CmIl  SM;  Ouut  v  AediMv,  ]»  Qny,  4M;  Jtcittm  j.  Wttlu, 
«7  1(e.»7)  a.'C«iU.4U;  QnmU  r.  nietcr,  18  Ata.  17 ;  Bonuman 
T.  SUHnttr,  U  Me,  429, 441 ;  B<mf  T.  Onml,  4  Una,  iM. 

(4«  OmiKt.  Tucter,  88  AU.  S7. 

(47)  Swultra'  Jnstlnlan  (B*auiK«d't  ed.)  U9. 

(48)  1  Vewy,  4<1,  44*. 
(4>)  1  Veny,  Jr.  lU. 


instrament.  He  decided  that  where  a  pcBsen,  in  his 
last  aiokness,  gsve  bis  cheque  aa  his  banker  for  a  sum  ot 
money,  and  died  before  the  cheque  w»a  paid,  it  waa  not 
a  good  gift  eaMB  swrtM,  and,  that  whsre  tha  same 
person,  i^  the  same  time,  gava  his  awn  pramisaairy 
note  for  a  sum  of  money  to  anotliei  donee,  that  it  waa 
not  good  as  suoh  a  gift,  inaanuoh  aa  it  waa  no  trans.! 
fer  oi  preperty.  It  it  settled  that  these  oaaat  be  snob  a 
delivery  as  oomports  wttb  tlie  nature  oi.  tbe  sabjeot 
matter.**  The  deUvery  sboaU  be  Meimdma  wJ^cotDua 
materiawk.  It  riioold  "  be  tbe  ttma  and  efieofeual  way  of 
obtaining  tha  command  and  demiitionof  tbe  subject."  ** 
.The  rule  is  well  stated  ia  a  case  decided  in  Virginia, 
where  it  is  said :  "  A  delivesy  is  indispensable  to  the 
'^lidity  of  a  donatio  norttf  eouM.  It  must  be  an  actual 
delivery  of  tbe  thing  itself,  as  of  a  watoh^  or  a  ring ;  or 
of  tha  msoDS  of  getting  the  poasasston  and  enjo}ment 
of  tbe  thing,  as  of  the  key  of  a  trunk  or  a  wazeiionaa  in 
which  tbe  subject  of  the  gift  is  deposited  ;  or  if  the 
thing  be  in  action  of  theinstrument  by  using  whi^,  tha 
chose  is  to  be  redoced  into  poeaeteion,  as  a  bond,  or  » 
leoaipt,  or  the  like."  *>  Theisot  that  the  pcopecty  ia 
out  of  reach  of  the  woiild<.be  donnr,  so  that  denvery  ia 
impossible,  is  entirely  immaterial,  tbe  gift  oannot  ba 
sastaiDed  in  the  absence  of  a  delivery,  whether  delivery 
is  possible  or  not.**  In  illnstratien  of  tbe  principles 
disoaaaed,  a  retereDoe  to  a  few  of  the  caaee  may  not  be 
out  of  place.  In  Satck  v.  Atleiuou,^  tbe  court  held  that 
tbe  delivery  of  a  key  of  a  trunk  containing  money  and, 
government  bonds,  vms  not  a  valid  delivery  oi  the 
money  and  bonds.  "  Although  delivery  of  the  keyof  • 
waiBbousa,  or  other  place  or. deposit,"  said  the  «>ni^' 
"wheie  onmbrous  articlea  are  kapt,  may  eonstitnte  a 
Buffldeat  oonetmetive  or  symbolical  delivery  of  saoh 
articles,  it  is  well  settled  that  ddiveiy  of  the  key  c4  a 
trunk,  chest,  or  bozv  ia  which  valmble  astiolee  an 
kept,  whioh  are  capable  of  being  taketliato  the  band,- 
and  may  be  delivered  by  being  paaasd  fconx  hand  to 
hand,  is  not  a  valid,  delivery. of  aaoh.  aitiotea.  The 
rale  is  that  the  delivery  most  be  as  perfiwt  and 
complete  as  the  DStare  of  tbe  artioles  Will  admit  oC . 
While  a  oonetmetive  delivery  may  be  Boffioient  toe  . 
large  or  eomlnons  artudes,  it  will  not  be  safflcisnt  for., 
smidl  artioIeB,  capable  of  a  more  iierfeat  and  complete  . 
delivery."  In  Mimn  v.  Mari/uan,^  tbe  would-be  donor 
had  certain  bcxids  aad  uotes  bronght  out  of  bis  obest 
and  laid  on  bia  bed.  He  then  eaOsed  tbem.to  bfl 
sealed  ap  in  packages,  tbe  amdant  ot  tbe  «DnUiiiti| 
written  oa  tttem,  with  a  ststement  "  fer  Mrs,  0>".  . 
"  for  Miss  C"  This  being  done,  he  directed  that  tttsy. 
Bhottld  be  returned  to  the  chest,  that  tbe  chest  dkoald 
be  looked,  the  keys  sealed  up,  and  the  keys  to  be 
delivered  to  one  J.  after  his  decease.  Tbe  gift  was 
invalid  for  want  of  delivery.  In  Powell  v.  Hetliear," 
the  donor  told  one  A  to  take  the  keys  of  bis  dressiag 
case  and  box,  containing  her  watoh  and  trinkets,  ana 
immediately  on  her  death  to  deliver  the  watob  -and 
trinkets  to  tbe  plaintiff.  A.  acted  accordingly,  but  it 
waa  held  that  the  gift  was  incomplete  for  want  of 
delivery.  Bat  in  Smitk  v.  Smith*"  it  was  ruled  that 
tbe  delfvery  of  tbe  key  of  a  room  containing  fnrniture 
was  soch  a  delivery  of  possession  of  the  fnmitore  as  to 
reader  a  gift  eaiua  mortie  valid.  Other  oases  may  be 
referred  to,**  but  those  cited  plainly  illustrate  the 
necessity  of  delivering  the  thing  itself  in  all  cases  when 
the  nature  ot  the  thing  admits  of  saoh  a  delivery.- 
Upon  this  qoestien  of  delivery,  and  of  delivery  aa 
distinguiBbed  from  possession,  we  quote  as  follows :  "  It 

(SO)  Tunurr.  Brorni,  9  Hun.  (N.  Y.)  Sn ;  Siltli  T.  DatU,  »  Hd.  Ch. 
see;  Brown r.  Brown,  IS  Cods.  414;  Pmt  v  Randotph,  13  AU.!U; 
Oarr*<U»»  T.  ColUm,  7  S.  *  M.  4SS;  Oaif  v.  iBuiw,  9  AU.  3U1; 
mUotrant  t.  Bnmr,  C  Tsxt  4«;  Puiitlt  T.  Loonard,  »  ru.  K».   . 

(U)  «  Kent's  Goia,  43». 

(M)  JHUfT  T.  Afft-Mi,  4  OntL  479. 

(68)  Com  v.  Donntmn,  V  a  I.  88. 

(M)  U  He.  8M. 

(«)  7  Ttaton,  288..    , 

(H)  a6BeaT*n,ML 

(»7)  Str.  9M. 

(88)  /sMf  T.  SMin,  Chan.  Prac  MO;  fartnkanonr.  Ctte,  3  Colby, 
tM;  Caopor  T.  Btirr, 46  Bub.  9;  Secldtl  v.  Mrm,  10 Sim.  2M. 
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b  not  the  poBsession  of  the  donee,  bat  the  dellverjr  to 
him  by  the  donor,  trhtoh  is  material  in  a  donatio  mortit 
eaiua;  the  delireiy  stands  in  the  plaoe  of  noneupstion, 
tod  mast  aeeompany  and  form  a  part  of  the  gift ;  an 
after-aoqnired  poBsessiou  of  the  donee  is  nothing;  and  a 
prevlons  amd  oontinning  possession,  thonfjh  by  the 
Aothority  of  the  donor,  is  no  better.  The  donee,  by 
being  the  debtor  or  bailee  or  tmstee  of  the  donor,  in 
regard  to  the  sabjeot  of  the  gift,  stands  upon  no  better 
footing  than  it  the  debt  or  doty  ware  owing  from  a 
third  person.  A  debt  or  doty  oanoot  be  released  by 
mere  pared,  without  consideration  ;  and  where  there  is 
nothing  to  snrrender  by  deli-very,  the  only  resnlt  is, 
that  in  snoh  a  case,  there  cannot  be  a  donatio  stortt* 
ecaaai  and  a  release,  withont  Talnable  oonsideration 
ttierefor,  mast  be  by  testament,  or  by  some  instrument 
of  writing  which  would  be  effectual  for  the  purpose 
inter  vivos."" 

It  remains  for  as  to  notioe  that  it  has  been  that 
until  death  the  title  to  the  subject  of  the  gift  remains 
ht  the  donor,  and  vests  in  donee  only  at  time  of  donor's 
death,  having  relation  baok  to  the  time  of  delivery.** 
Is  It  not  more  correct  to  say  that  tbo  title  passes  to  the 
donee  a*  the  time  of  delivery,  and  that  the  title  thns 
obtained  is  defeasible  only  on  the  recovery  of  the  donor, 
or  on  his  express  rsvooation  7  While  a  gift  inter  rttot, 
bsvittg  been  perfected  by  delivery  is  irrevooable^*'  a  gift 
eiMwa  mortif  may  be  revoked  at  any  time  before  the 
donor's  death." — Central  Law  JoumaL 


SHE  OONVE  YAMOING  AND  LAW  OF  PSOPEBIT 
AOT,  1881.  WHERE  IT  BHOXTLOBB  ADOPTED, 
AUD  WHEKE  EXCLUDED.— XX. 

(Cmtbmtifivm  pag*  3M,  onM,} 

CtensAL  SmouBT  jtHD  Ouyatma  as  to  T}«b  or  xxn 

AOT. 

It  is  believed  that  it  will  be  a  convenleooe  to  oar 
Naders  if  we  give  a  summary  of  this  series  of  articles, 
Md  point  oat  briefly  the  results  at  which  we  have 
arrived.  The  eeries  oommenced  with  an  article  in  our 
Issne  of  the  7tk  Jan.  1882,  and  has  been  contioned 
-With  a  few  interruptions  up  the  present  date.  When 
we  qvote  the  Leao  Timet  of  any  date,  it  must  be  nnder- 
■tooa  that  we  are  referring  to  the  j^esent  yeaar  unless 
it  Is  otherwise  stated.  It  most  be  also  noted  that  we 
are  speaking  in  this  summary  generally,  and  of  ordinary 
usuranoes  and  transactions,  and  that  for  the  esoeptlons 
the  reader  mast  look  at  the  articles  to  which  we  make 
teferenoe. 

Oonditivnt  of  Sale,  tea.  3. 

These  may  be  riiortenad  in  relianoe  on  seei.  8,  bat 
•annot  be  dispeaaed  with.  See  Law  Timet,  Jan.  7,  pu 
160. 

Otmrtd  Wordt—AU  BHalt  GUntt,  ««;(*.  6,  SI. 

Tbeee  may  be  omitted  from  almost  eveiy  description 
of  conveyances  of  laud,  ia  reliance  npon  sects.  6,  63. 
Bee  Law  Timet,  Jan.  7,  p.  166.  We  shall  not  repeat 
this  in  our  future  remarks  on  various  assurances  in  this 
summary. 

CofemnU  for  TitU,  teet.  7. 
Thaaa  may  be  omitted  in  noost  oonveyanoes  Mt  sale 
And  mcvtgagea  of  land  if  the  peisoo  conveys,  and  is 
•spxessed  to  oonTay,  "as  benefloial  owner."  The 
Btatatoiy  phraae  most  be  need.  Tliere  are,  hoiwevvr, 
Mveial  oases  where  it  is  better  to  inaert  the  asoal 
eovenants — cgr.,  in  oonveyanoes  of  wife's  estate,  and 
parhMS  in  appointanents.  Considerable  adaptation  is 
twedad  for  eonv^anoes  by  joint  teaants,  by  tenant  foi 
life  and  Nmaiodsnnan,  and  by  trastees  wttb  power  ot 
sKle  eonTeylDg  with  oonsent  of  tenant  for  life.  The  Aet 
may  easily  be  used   in   oonveyanoes   by   taaanta  in 


(89)  Itaier  y  J^finit,  4  Oratt.  (V».)  480;  ao<  m  Frenci  t  Aw- 
nwiKi,  89  Vt.  04, 

-   (M)  i  Kenfi  Com.,  MO. 

ia)Jb.,w. 


oommon,  and  in  eonveyances  both  to  joint  tenants  and 
tenants  in  oommon :  (£<w  TVmet,  Jan.  7  pp.  106,  167.) 

The  Act  applies  to  covenants  to  surrender  copyholds 
(see  Law  Timet,  Jane  10,  p.  96),  and  to  assurances  of 
leaseholds :  but  in  the  latter  case,  covenant  by  purchaser 
for  indemnity  against  rent  and  covenants  of  the  lease 
mast  be  inserted.  In  marriage  settlements,  either  of 
land  or  personally,  it  is  genwally  best  to  insert  the 
ordinary  covenant  for  farther  assurance.  See  as  to 
settlements  of  personalty.  Law  Timet,  Harch  25,  p. 
365 ;  ot  land  as  personalty.  Id.  April  1,  p.  882 ;  ot  land, 
the  children  taJdng  a»  tenants  in  tail.  Id.  April  22, 
p.  434. 

In  marriage  settlements,  however,  and  other  settle- 
ments for  valnable  oonsideration,  either  "vendor's 
covenants  "  or  "  settlor's  covenants  "  may,  if  desired, 
be  implied  by  nsiog  the  statutory  phrases  "  as  beneficial 
owner"  or  "  as  settlor ; "  bnt  in  voluntary  settlements 
"  vendor's  covenants  "  oannot  be  raised  by  implication, 
thongh  "  settlor's  covenants  "  may :  {Law  Timet,  Jan.  7, 
P.  167).  As  to  what  ia  a  settlement,  see  Law  Timet, 
April  1,  p.  882. 

This  seotion  does  not  apply  to  lesoes  at  a  tent :  (sub* 
sect.  5). 

In  oonveyanoes  by  trustees,  mortgagees,  Ac,  they 
may  be  expressed  to  oonvey  as  sntdi,  and  nsual  covenants 
against  inoambiances  may  then  be  omitted:  aeot.  7 

(I)  (F). 

'  In  bills  of  sale  and  mortgages  of  policies  of  assnranee, 
It  is  necessary  either  to  insert  nsiud  oovenants,  or  else 
carefully  to  supplement  the  statute :  {Lang  Timet,  Jan; 
21,  p.  204 ;  Jan.  28,  p.  220.)  In  mortgagee  by  savend 
persons,  if  joint  and  separate  eovenants  are  deeired,  it 
Witt  tw  easiest  to  set  tbism  oat :  {Law  Timet,  Feb.  11  p; 
887)    We  shall  not  repeat  tiiese  remarks. 

Complin  of  Pvrchate,  teet.  6& 
Antherity  to  receive  purchase  money  ia  now  an< 
■eeessaiy  if  vendor's  solicitor  produce  deed  and  indorsed 
reeeipt  signed  by  penoa  entitled  to  give  receipts 
BetiAle,  this  does  not  apply  to  aoooontants,  aolioitota' 
clerks,  Ao.    See  Law  Tinei,  Jan.  14,  p.  185. 

Morlgofiet  of  Land,  teett.  18,  24. 

It  ia  best  new  te  exdude  laaaing  powers  by  mor^gagei 
•Dd  bis  essigna.  Ia  legal  mottgasss  of  fBeebhoIds  made 
by  dead,  powem  cf  saJe,  of  outting  timber,,  and  •! 
appointing  leosivar,  may  nsnaUy  be  omitted ;  bat  tha 
■Matccy  power  of  sale  is  not  qaite  satie<aototy  ia 
ekavgse,  mortgages  lor  a  term,  or  mortgsgsa  of  lease- 
holds  by  demise.  In  any  ease  the  ipsniadoe  provisjiaaa 
MB  iooompiete.  -  She  sum  ia  which  tbe.  property  is  to 
be  inmuced  should  be  stated ;  and  if  it  is  daairad  that 
mortgagor  shall  insure  provision  must  be  made :  <Xatf 
Bmtt,  Jaa.  14,  p.  186.) 

Id  a  mortgage  of  leaseholds  by  demiss^  or  freeholds  foi 
»  term,  a  eovenatit  by  nortga^or  to  stand  possessed  of 
the  reivrsioa  on  tmst  for  the  pnrohsaar  should  be 
insetted:  (/taw Tme*.  Jan.  14,  p.  185.)  Aa to  eopyholds, 
either  a  distinet  oharge  most  be  made  in  the  covenant 
to  snnender,  or  to  a  power  •<  sale  most  be  inserted : 
{Lav  Timet,  Jane  10,  p.  06.) 

Hfortgage  of  Chattel*. 
Seoi,  18  does  not  apply,  but  sect.  19  does,  so  far  as  it 
relates  to  power  of  sale,  ingaraace,  and  apparently  to 
appointment  of  reoeiver.  Bnt  if  the  Act  is  relied  upon 
considerable  sapplementary  provisions  will  be  neceesary. 
See  Law  Timet,  Jan.  21,  p.  204. 

Mortgage  of  PdUeg  of  Alturemet. 
This  may  be  shortened  by  reUanoe  on  teoeipt  olaose 
of  seot.  22.    Statutory  power  of  sale  Is  anaaitlafaotory. 
See  Law  Tim*t,  Jan.  28,  p.  220. 

Mortgag*  it  Jmiit  TenaiUt. 
The  Mortgage  money  sboolA  b*  stated  to  bdong  to 
the  mortgagees  on  a  joint  aoooost,  and  tiiea  joint 
account  clause  may  be  omitted  (sect.  61).  Ike  usaal 
deolaration  that  heir  of  sarvlving  moEtgsgaa  riiall  eon- 
oar  in  sale  may  be  omitted  in  mortgagMr  ot  fiedrald 
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land  of  inherifeaaoe^  a*  the  l«gal  estate  viU  paaa  by 
virtae  of  aeeb  80.    Bee  Laie  Timet,  Jan.  38,  p.  321. 

Ifortgage  tjf  TeaanU  in  Oammon  {Paiinen)  <4  ITorfa. 
Ezolnde  leasing  powers  of  mortgagors  and   their 
•ssigDs.    The  power  of  sale  will  need  tnodifloation, 
eepeoiaUy  aa  to  notioes.    Lata  Timti,  Feb.  11,  p.  267. 

DMdi'oonneelMi  vM,  MaitgagtM. 

Often  a  farther  charge  maybe  declared  snpplemental 
to  the  mortgage  (sect.  53).  If  the  form  in  Bohedale  IV. 
is  used,  a  olaase  against  redemption  of  mortgage  witfa- 
oat  payment  of  fresh  advance  ahoold  be  added.  The 
Aot  encourages  second  naortgages  (sects.  16,  17> 
Transfers  and  reoonveyances  may  sometimes  be  made 
"  supplemental."  Covenants  for  title  may  be  omitted 
if  proper  statutory  phrases  are  employed.  As  to  joint 
aoooout  olaase  in  transfei^  see  above.  Lav  Timti,  Feb. 
11,  p.  358. 

I^atitbrry  Moiigagtt,  HdM.  26-29. 

These  oaa  only  be  made  by  deed  and  with  respect  to 
freehold  or  leasehold  land.  The  deed  most  be  stated 
to  be  by  way  of  Matntory  mortgage,  and  mortgagor 
ahoold  convey  "  as  mortgagor."  Power  of  leasing  given 
to  mortgagor  and  his  asaignB  by  seot  18  should  be 
exoliided.  These  forms  wiU  be  oonveaient  for  small 
transaotioiia  and  family  arrangements.  The  forms  are 
aatisfaototy  for  mortgages  (1)  by  one  person  to  another, 
(9)  by  several  persons  to  one^  (8)  by  one  person  to 
several.  The  statutory  forms  of  transfer  (A.)  and  (C) 
ai*  satisfactory,  and  form  (B)  will  nsaally  suffice  in 
ptaetioev  thoagh  not  perfectly  satisf aotory.  These  forms 
are  In  Ftot  IL  of  Bohedale  IH.  to  the  Act,  and  are 
antborised  by  seat.  27.  The  deed  mast  be  eKptessed 
to  be  by  way  of  statntoiy  tramafer.  The  statutory  form 
of  reconveyance  should  be  altered,  as  it  is  very  in- 
oomplete.  These  statutory  assnraDcas  can  be  made 
with  respect  to  leaseholds,  but  a  trust  of  the  last  three 
days  should  be  declared  in  favour  of  ttie  poiobaaec 
from  tbs  mortgagee,  and  other  aUeratioas  made.  Lmi 
Tima,  Peb.  18,  pp.  276,  276. 

leaiet. 

Notwithstanding  sect.  14,  provisions  ttn  re  entry  on 
breach  or  non-performance  of  covenant  should  be  In- 
serted as  nsnal.  The  only  Bafb  way  to  avoid  operaUon 
ot  the  section  is  to  grant  merely  tenancy  at  will. 
Sometimes  it  will  be  well  to  speolfy  penalty  on  breach 
of  covenant.  Other  plans  of  avotdi&g  the  seotion  maty 
be  suggested.  Is  aotloo  for  re-entry  or  forfaitiue  on 
breaefa,  the  giving  of  precedent  notice  required  by  sect. 
14  (1),  shoald  now  be  alleged  ta  the  statement  of  elaim, 
and  it  should  be  stated  that  the  notie»  was  in  writing 
(asek,  67). 

Tl^  law  aa  to  speoifle  performance  of  agiesnient  to 
grant  a  lease  is  probably  altered  by  this  Motion.  It 
will  seldom  bow  be  neoeasaiy  to  insait  in  a  lease,  ptt^ 
visions  protecting  leasee  from  the  eternise  of  power  of 
r«-enti7  without  notice.  The  law  aa  to  leases  by  a 
mortgagor  is  considerably  altered  by  seotion  18.  It  will 
aemetimea  be  eonvenieat, '  by  agreement  in  writing, 
sect.  18  (16),  to  extend  the  powers  of  seet.  18  to  mort- 
gagors who  hold  snbjoot  to  securities  made  before  the 
Act.  If  the  secarity  was  by  deed  it  will  be  prudent 
to  maie  this  agreement  under  seal;  In  leases  the 
covenant  for  qniet  eajoymeDt  sbonld  be  inserted  as 
nsnal.    See  law  Timet,  Feb.  25,  pp.  292, 39S. 

It  win  sometimes  be  prudent  for  an  intending  lessee 
to  atipnlate  that  lessor  shall  show  title.  Lav  Timti, 
March  4,  p.  813. 

When  a  gnardian  mants  lease  of  infant's  land  (see 
sect.  41  and  Settled  Estates  Act,  1877,  as.  46,  49),  he 
shoald  get  the  infant  to  join  if  he  is  old  enough,  and 
ahoold  oarafnlly  limit  his  own  covenant  for  quiet  enjoy- 
ment. When  the  lessee  is  likely  to  spend  a  consider- 
lUmatmi  on  tk»  land  it  will  be  best  to  apply  to  the 
oomi  t»«athaiisatlka  kaas. 

For  mmarks  on  leases  to  companies,  mining,  and 
otbw  Ueanoea,  and  for  expiaaation  of  the  apportion- 
ment seotiona  (1(1-12),  see  Lav  Timet,  Maroh  4,  p.  311. 


Notwithstanding  seota  10, 11,  68,  if  the  conveyancer 
wishes  covenants  to  bind  the  assigns,  or  impose  any 
obligation  npon  them,  the  assigns  shoald  be  mentioned 
in  aJQi  eases  where  their  mention  was  pcaviensly  naees. 
sary. 

In  leases  for  lives  the  word  "  heirs  "  should  be  wtained 
in  the  limitation  of  the  estate  and  also  lessor's  covenant 
for  quiet  enjoyment  sbonlA  bo  inserted,  sect.  7  (3). 
GotuKyumeei  at  a  Pu  Furm  Biitt. 

For  explanation  of  "fee  fam,"  ase  Lav  Timet  (M 
tup.).  Add  to  the  uaees  there  eited,  London  aitd  SoiUH- 
Wettem  SaUvay  v.  Oomm  (46  L.  T.  Rep.  N.  B.  449).  The 
provisions  of  sect.  14  tipply  (snb-aeet.  8).  The  poweta 
of  distress  and  entry  tor  securing  the  rentoharge  may 
be  omitted  (sect.  44).  If  covenants  for  title  by  vendor 
are  omitted,  and  he  conveys  as  "  beneficial  owner,*  some' 
words  should  l>e  added  to  exclude  the  rentoharge  and 
remedies  from  the  scope  of  his  covenant.  Covenants 
by  pnrefeaser  must  be  inserted  as  nstal:  (£«t»  Ttmu, 
Marefa  4,  p.  811.) 

SettUmeiUt  of  Ptnonally. 
Maintenanoe  and  anonmnlation  clauses  may  be  omitted 
where  the  infants  are  to  become  entitled  at  twenty-one^, 
or  on  occurrence  of  any  event  before  twenty-one :  (seat. 
43.)  Where  the  infants  became  entitled  at  some  age 
exceeding  twenty-one  both  maintenanoe  and  aoeumala- 
tion  clanses  must  be  added.  The  power  does  not 
authorise  application  of  capital  for  maintenanoe:  (Lami 
Timet,  March  11,  p.  828.)  Power  to  appoint  new  trustees 
may  be  shortened  (sect  31).  Power  should  simply  bo 
given  io  husband  and  wife  to  aippoiat  the  new  trustees, 
and  the  trustees  should  be  indemnified  for  lending  onr 
leasehold  securities  without  production  of  leeeor's  title, 
and  for  lending  with  less  than  a  marketable  title; 
(Lav  Timet,  Maroh'll,  p.  839,  where  a  form  is  given.) 
Tmstees'  redeipt  olanse  may  be  omtttod  (soofc  86), 
except  in  oases  where  the  trust  funds  may  be  realised 
by  antioipation.  It  is  needless  te  give  trustees  any 
power  to  oempoond  debts,  (feo.  (sect.  37).  Bometimevit 
may  be  well  partially  to  axolnde  this  aeotioq :  {Lat^ 
Timet,  Matob  18,  p.  AM,  where  a  form  is  given).  If  it  is 
wished  to  give  toe  tmstees  power  to  settle  qnestiona 
among  the  faenefloiaries,  power  must  be  expressly  giren. 
The  Lav  Timet,  March  26,  contains  a  ^seussion  on- 
eovenaots  for  title  in  these  settlemeata  We  adviaa 
usnslly  that  the  settlor  shoald  simply  ooveoant  foe 
farther  assoranoe.  In  a  settlement  of  policy  of  assur* 
ranee  usual  oovenants  as  to  keeping  op  iKtlioy,  Ao„  must 
be  inserted.  If  tbepoUeyiaeSeotedin  tbeoHMof  tto 
tmstees  no  covenants  for  title  will  bo  needed.  If  .it  ia 
eSected  in  settlor's  name^  covenant  foe  farther  aasar- 
ranoe  should  be  inserted.  If  higher  covenant  is  desired, , 
he  should  convey  as  **  beneficial  owner."  An  additional 
covenant  should  be  added  to  the  effeot  tl^t  he  will 
enable  the  trustees  to  recover  the  money  secured.  In  a 
settlement  of  mortgsge  debt  the  settlor  should  oonvey 
"as  mortgagee,"  and  also  give  oovenant  fox  fiutbw- 
unsuianee :  {Lav  Timet,  March  26,  p  366.) 

Settlement  of  Land  at  Pertonalfff. 
This  will  be  effected  by  two  deeds,  viz.,  oonveyanoo 
upon  trnst  for  sale,  and  declaration  of  trusts  of  proceeds 
of  sale.    From  the  former  omit  maintenance  and  ac- 
eunuhktlon  elanses^  and   shorten  trastee  olaoasa  as 
aboiVB.    In  tha  latter  give  the  trust  for  aalo  to  tUo 
tmstees,  and  state  wMh  wtiatoonsents  (H  any)  Mis  to  bo ' 
exaielBed,  Mmd  seots.  36. 88  ronder  it  needless  te  tnsort 
the  old  lengthy  tmet  for  sale.    Omtt  vseeipt  olaanM 
(seot.  M).    Insert  trnsts  of   prooeeds  and   power  o( 
leaaing  a*  swnsl,  and  osaal  covenant  for  farther  as- ' 
•araiaeat  (£«w  ^Ptmtt,  April  1,  page  888.)    For  effect  «tf 
oovmMnta  lor  fnrttier  assaraooa  and  tor  UaMHttos  of  ' 
tMsteas  in  oonneslon  therewith,  see  Iims  IVsms,  Ifaiati 
86,  p.  BW,  and  April  1,  p,  883. 

(To  i*  MttMuMdl) 


Acts  or  Pabliaxxrt. — The  number  of  Acts  passed 
this  Session  is  73,  of  which  16  are  public  and  67  boaL 
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ADMISSION  OF  SOXiIOrCOBS. 
The  following  gentlemea  have  beea  admitted  Soli- 
oiton  of  the  Coart  of  JacUcatore :— Ifeaara.  Patrfcsk  A. 
Chanoe,  Edward  J.  MArdla,  William  H.  Hanoook, 
James  Clarke,  Paal  A.  Brown,  Thomaa  H.  Bisit,  Oerard 
AoheaonBond. 


TEXT-BOOK  ADDENDA. 

[From  tbe  £av  /mnui.] 

Addixm  o»  Tortt  {SA  SMtion),  bg  Cave,  93. 

A  oab  proprietor  letting  bi«  oab  to  a  driver  at  weekly 

hire,  the  driver  providing  borse  and  harnesn,   held  not  a 

master  lo  as  to  be  responsible  for  tbe  driver's  negligenoe 

{King  t.  Spvrr,  61  Law  J.  Bap.  Q.  B.  105). 

■  ^ 

Ordtr  XXXI.,  Rule  11. 
Ldy  and  FoviOeu  o»  the  Jitdicature  AeU  (Srd  Sdition),  193. 
The  defendant  held  entitled  to  stay  nntil  tbe  ship's  papers 
were  prodooed  by  t^  plaintiff  and  all  interested,  as  before 
tbe  Jodioatore  Acts.  {China  TranifMeifle  Steanuhip  Ovm,' 
vany  v.  Commercial  Union  Inturance  Company,  61  Law 
J.  Bep.  Q.  B.  13a)-C.  A. 

Sueeeuion  Dvty  Act,  1863  (16  *  17  Viet.  e.  SI), «,  t, 
Soocession  dnty  is  payable  on  the  whole  valoe  of  a  fond 
settled  on  A.  for  »nr  years,  if  he  shonld  so  long  live,  and, 
on  the  expiration  of  the  four  yean  or  his  death,  to  A.'s 
nieoes,  A  having  died  before  the  fonr  years  expired 
(AUonieyOenenU  r.  Noyet,  51  Law  J.  Bep.  Q.  B.  185) — 
C.  A. 


APPOnilXEHIS  AVD  FBOKOTIOHS. 

Mots  Bsn.— Infomutlaa  Intended  for  pnUlastkn  ondsr  the  sbove 
heading  Mionld  m4b  as  not  Utar  tl)sa  fMdsy  morning  In  oscta 
weak,  ss  pabUostlan  Is  otherwise  dalsjred. 

Bit.  Fatet  O'BrieD,  Q.C.,  lias  been  appointed  Janior 
Orown  Proaeoator  at  the  ComiQiasioa  of  Oyer  and 
Terminar. 

'  Mr.  William  Snllivan,  Batriater-atilaw,  has  been  ap- 
pointed Begistrar  to  the  Hon,  Mr.  Jastioe  O'Bfiea. 


BOOKS   SECSITBS. 

n*  tfineUeiah  Oentmv-  A  Monthly  Review,  Edited  by 
Jaub  Kbowlu.  No.  66.  -July,  188S.  London:  0. 
Kegan  Fanl  ft  Co. 

Oauetl'i  Bittory  of  Bngland  firem  ike  tarlieil  period  to  the 
m-eient  time.    With  about  ^00  Illostrationt.     Part  83. 
London,  Paris,  and  New  York:  Cansnll,  Petter,  and 
'  Gslpin. 

Milton'*  ParadiH  Lott,  Blnstrated  by  Gnstave  Dor& 
Edited,  with  Notes  an4  a  life  of  MUton,  by  tbe  late 
BoBiBT  VAUaHAH,  D.D.  Ifaaion:  CasseD,  Petter, 
Galpin,  ft  Co. 

Litth  Folk*.  New  Series.  Part  91.  July,  1882.  l^don  ; 
Cassell,  Petter,  Galpin,  ^  Co. 


"LmLS  Folks."— We  bear  their  Btrnl  Bighnsaoes 
the  Fcinoasaes  Iioniia,  Viotoria,  •••  Hand,  of  Wales 
have  enrolled  themaalvM  ae  MuiytM  of  the  Hnmane 
Society  establiahsd  la  oonnezio*  irfth  Little  FoUu.  The 
Jnly  Part  of  this  Magasine^  to  addition  to  the  names 
of  their  Boyal  HigbnesMi^  oontaina  the  names  and 
•ddresaes  of  tistwaea  itmtmM  five  thoosand  new  Offleeia 
and  MembenL  The  MMe  Folk*  Hnmane  Society,  whioh 
was  inaugurated  ail  tte  oommenoement  of  the  present 
year,  now  nnmbsia  nearly  twelve  thousand  Offieets  and 
llembeiB,  and  •  large  number  of  ohildren  ate  daily 
Joining  its  tMlfes. 

Loav  9mamuj>.—Oa  the  S7th  alt..  Baron  Fitz- 
gera]aL.tfr  Eilmamock,  in  the  Oo.  Dublin,  took  tbe  oath 
MM  Iw  seat  in  the  House  of  Lords. 


LAW  STUBBVTS'  JOTTSHAL. 

UNiy^BSITT  JNTELIilGENCE. 
Tbinitt  OoiiiiXaB,  Dubuk. 

Examination  for  Degree  of  Doctor  in  Laws,  held  10th 
and  20th  June,  1083 :— M'Arthnr,  William  ;  Poaoett^ 
H.  M.  ;  Wooloombe,  B.  L. ;  Wooid,  James ;  Seddall, 
Henry;  Kane,  B.  B. ;  Brooghton,  Thomas;  Mosley, 
Stephen. 

THE   INCOEPORATED   LAW   SOCIETY 
OF  IBELAND. 

SouonoBs'  APFBiimcM. 

ffOTIce. 

Tbe  SaasioirAi,  Bxaicd;atiok  will  be  held  on  Friday,  tike 
30th  of  Jmu  infant,  and  3atvrday,  the  IH  of  July  next, 
from  9  30  A..U.  to  It  SO  p.k.  and  from  1  P.M.  (a  4  F-X-  on 
eaeh  day.  Candidates  dewing  to  be  examined  will  have  to 
enter  tiielr  Names  at  the  Secretary's  OBSce,  Bolidtore' 
Buildings,  Fonr  Conrts,  not  later  thdn  Tve»day,  the  S7th  day 
of  June  initant,  in  order  that  the  necessary  arrangements 
may  be  made. 

Candidates  whose  names  begin  with  letters  from  A  to  Fi 
(inclusive),  will  be  examined  at  9  30  A.U.  on  Friday,  the 
SOth  of  June  tnitant. 

Those  whoee  names  begin  with  letters  FltoKe  (inclusive) 
will  be  examined  at  I  o'aoelf  p.m.  on  the  tame  day. 

Those  whose  names  begin  with  letters  &om  Kit»  P  (in- 
elusive),  will  be  examined  at  9  SO  A.U.  on  Saturday,  tka  let 
i^JulyntM. 

The  remuning  Candidates  at  1  o'olook  P.M.  on  the  soaie 
day. 


Apprentices  are  requested  to  take  notice  that  the  Ses- 
sional Examination  held  at  the  end  of  the  month  of  June, 
or  the  beginning  of  July,  is  the  Examination  held  after 
each  Course  of  Lectures  under  tbe  25th  Rule  of  the  Society, 
and  that  no  Apprentiee  can  be  examined  at  any  other  time 
unlet*  he  has  been  hindered  from  attending  at  the  regular 
Examination  by  illneti,  or  tome  linilar  imfortieen  mi»chanee, 
to  be  proved  to  the  latitfaction  of  the  Council, 
By  Order, 

WILLIAM  HICKSON, 
Frofti 
Solitntors'  Buildings,  Fonr  Courts, 
Dublin,  2lBt  Jane,  1892. 


SOLtCITOBS'  APPBENTIO&S  DEBATINa 
SOCIETY. 
At  a  general  meeting  of  tbe  above  society,  held  on 
June  l£tb,  the  fpllov{,ing  oentteniai}  wi^  alepta^  jt^  hold 
ofSoe  for  m«  oomiog  Bessfon  (1882-8) : — 

Yioe-Presidents-rMr.  T.  E.  Nelson,  M.A,  and  Mr.  H. 
Devereux;  Auditor^Mr.  H.  C.  Weir, LL.B, ; Treasnrer — 
Mr.  J,  P,  Murphy ;  Secretary— Mr.  M,  P.  Bannin. 


COU&T   PAPERS. 

LAND     JODGBS. 

Sittings  for  ntxt  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  JoD»l  thkMMtAM. 

MONDAT. 

Ik  Ceambib.— N.  Ware,  appoint  gnardian. — H.  T.  Rath- 

bome,  dismiss  petition. — M.  Quane,  allocate. — A.  Henkell, 

payment. 

Ik  Codbt.— G.  H.  Mayes,  liberty  to  bid.— G.  A.  Bell, 
to  be  mentioned. — J.  Spencer,  do.~-J.  Graham,  de- 
Anderson,  do. 

Before  ExAMnriK  (Mr.  Kennedy). 
B.  Chadwiok,  rental 
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Ih  Coubt.— J.  W.  Garvtj,  final  soheduIe.-'BeT.  J. 
Bradafaaw,  Nonrer. 


FSJDAT. 

BAUB  IN  OOiratT. 

P.  Hanh     - 

H.  FrczawAiiO        -  - 


'    1  loty 
■    3  lots. 


Before  the  Rt  Hon.  Jddoi  Obmbbt. 

WMDVBSDAT. 
Before  Examinbb  (Mr.  MDonnell). 
W.  B.  O'Byme,  rentaL 


FRIDAY. 
Before  XxAMraw  (Mr.  M1>onnell).  . 
6.  J.  Keman,  isdU]. — Exeeutorg  M.  M'Nuura,  otijeo- 
tion. — £.  Tumsr,  xentoL 


COUBT  OF  BANKRUPTCY. 


ADJUDIOATIONS  IN  BANKRUFTCT. 

Th*  iatuefAiiuMcatimt  anfirtt  givm,  tlu  SUttngtftVaw  <•  luuici. 

Allmsn,  Daniel,  of  8  Upper  Sackrille-etieet,  la  tte  ci^  of 

Dublin,  holier.    Jane  14;  Tueiday,  Jvlg  IX,  and  FntUm, 

Jills  S8-    D.  4  T.  Fitxgerald,  (OljM. 
Angel,  Catherine,  late  of  Golden-bridge,  Bichmond,  in  the 

eonnty  of   Dnblfai,  meeswonuin,  bat  now  of  No.  78 

Manor-itieet,  In  the  city  of  Dublin,  widow.    Jane  9; 

Tuadav,   Jiib/   11,    and    Fridag,   Julg  S8.    /oA*   T. 

(y  Vowda,  tob. 
Culhane,  Maurice,  of  Ballincolly,  in  the  eonntr  of  Limeriolc, 

farmer.    Jime  18;  fMdas,  Juh  ^^  ■'"^  tattdc^,  Avgutt 

1.    R.  Davortit,  *olr. 
Prewen.  Thonuf ,  of  Boetboroogh,  Tippeiary,  in  the  oonntj  of 

Tipperaiy,  brmer.     Jane  18;    Fmdag   Jvlg   \i,  and 

TMtday,_Avgiut  1.    Jehu  Mathem,  solr. 
Grier,  James  £.,  late  of  Chelmsford-road,  in  the  ooontj  of 

Dublin,  esqaire,  now  of  Heytesbary-street,  in  the  city 

of  Dnblin.    June  6;  Twday,  Julg  i,  and  Friday,  Jvlg 

SI.    /.  Sote  Bgme,  solr. 
Loogbrao,  James,  of  No.  7  Lower  Bridge-street,  in  the  city  of 

Dnblin,  hardware  me^bant.    June  11;  Frid)^,  Jaig  14, 

add  Ttuiih^  Augutt  1.    John  U^W.  Seattan,  solra. 
IfEee,  Efiza,  of  Latmaoollam,   in  the  connty  of  Armagh, 

■pineter.    Jnne  18;  fVidag,  Jul;  14,  and  nietday,  Avgiut 

1.    John  h.  4  W.  ScaBan,  solm. 
O'Brien,  Patrick,  of  No.  6  Oity-qnay,  in  the  city  of  Dublin, 

vintMi.    Jane  18;  Tufdag,  jify  It,  mi'F\ridag,  Jtilg 

S8.    F.  Kemedg  f  M- S,  3^,  tain. 


'     BISTS8,  MARKIA0B8.  AND  DEATHS. 

BiaTHS. 
DAVI8— Jnne  2f,  at  Sydenbam-roed,  Sondnaq,  tlie  wtfe  of  James 

DaTls^  Esq,  soUeitar,  of  a  daughter. 
BORGAK— June  18,  at  Tbe  Lanreli,  Mardjka  Walk,  Connt;  Cork, 

the  wlfa  of  M,  J.  Horgan,  Esq.,  aolldtor  and  ooonty  ooroaer,  of  a  son. 
KBLLER— Jons  29,  at  OrenuM  House.  Kaqturk,  Coonty  Cork,  the 

wUs  or  Nicholas  «.  KsBer,  Bsq,  •aUeitor,  ol  a  son. 
BAMUBLS— Jme  W,  the  wife  of  Arthur  Warrsn  Bamnsls,  Km^, 

barristar.at-law,  of  a  dangfatsr. 
SEEDS — Jnns  ST,  at  Batlsod-ature,  Wsst,  DabUa,  the  wife  of  Robert 

Seeds,  Esq.,  Q.C.,  of  a  son  (prematarelf ). 

HABBIAOES. 
FLBM1M4  and  KACKIUMON— Jmw»,  at  St.  Luke's  Pariah  Chnnsb, 
Kdlnbnrgh,  In  the  Rer.  Ranald  Mamhmon,  WUUam  Fleming,  Esq., 
solicitor,  Berkeley-street,  t)ttblln,  to  Margaret  Anne,  widow  of  tbe 
late  CapOda  DomiU  MiyiMwMn,  aad  dao^ites  of  the  laU  William 
Hvmf,  Esq.,  of  Glasgow. 

FDNBa4L    REQUISITES   OF    SVERV 
DESCRIPTION. 


49,     WALLER,     50, 

DENZILLE-STREET. 


JJ7 


DUBLIV  STOCK  AMD  SHAKE  LIST. 


jwiTW 


onoRfrnoN  or  STOCK  i 

Sat.  iMnn.iTnae.iWsd.iThiiri  'fn. 

a«  1  36  1  a?  1  38  1  39  !  90 

•raM     OovernoMiifc. 

—  3  p  e  GouBoU       .. 

—  3  p  a  Reduced     ..            „ 

—  Haw  3  p  a  Stock 

INDIA  STfKiE. 
4  P  e  Oet.1888  )  Trifble.  at      .. 
t|peJaii.lMl  f  Bk.of  Irsl.     .. 

aanka. 
loo    Bank  of  Ireland 
as    SitsnUsHSfnHnffO) 
ao   ZoHdoii  and  OtowKy  (UCd.) 
I J    London  Joint  Sock 

10          Do.           JTsw 
U  Itmutor  BanifUmUvl) 
10    KalUmal  Bant  (UmUti)  .. 
10    SorlBtmt 
as    8umd»rH^B.AA.,Hei 

so   BrIIUh*  Irish    „ 
too  Oltj  o(  Dublin  .. 
)0    Dublin  and  aiasgow  . 
10   Dnndalk  (Limited) 
mnea. 

t    Killaloe  Slate  Co.  (llfd)    . 

7  lltHlngCo.oflrtUmd(Urt) 
U  Wleklow  Copper  « 

10  Alliance  A  Dob.  Cons.' Oas 
i          Oo.             ia.    ir»u, 
4   dntou*0d.,«mu»* 

8  Omlibit * <!».,llmtfi    ■• 
100   Orand  Canal 

as    Ir.CS.  Building  Sodety.. 
4    HaHUMHiUmmt,t^,Kt6 
as    BtOmtlAuwramM         ,. 

Tr*mw»rs. 

to   Belfkst  Tiaais    .. 
to    Dublin  Unttad  Tramways 
to   Edlnborgh  Street  Trams 
10    L'pICn-td  Tram*  Bus  I'M 

foo  Dublin,  w'klow,  iiWford 
100  OreatHacthsmdielaad).. 
too    at.Sonthemand  Waetem 
100   lUdlandOt.  Western 
SO    WUerrnrdsadLinsrisk  .. 

too    0.,W..  A  W.,spo(18eO) 
loo    at.  N-th'n  (Irind)  gVd  4  p  c 
loo    Do.,  Si  p  c           ..            .. 
100    Watrd.ALimerfcl[,4p« 
so   Do.,  new  red,  Ape          .. 
Dabentara  Stooka. 

—  BeUut*>KHt'aCeak4pe 

—  O'(er0isandLsme4pe 

—  Dublfii*Wlcklow4pe  .. 

—  Do.,  4tpe 

—  Qt.HaMiam(lMlawU4p< 

—  Do.,  4i  p  a 

—  Do.  6  p  C              ,.             n 
...   a«.Hcrth'a«Wssfn4tpe 

—  Ot.Sooth'n  *  Wssfn.  4  p  r 

—  Kilkenny  Junction,  A.fpc 
^   IIMI«BAOI,Wast'a,4re 

—  D«,4*pe 

—  Do.,4fpe 

—  Waterford*  Central  Spe 

—  Waterfd«Llmenek4pe 

Dttb.*01aa&P.Oo.(lM7)6pe    .. 
Pipe  Water    Old,  £M<a.  Sd.     ., 
Do.         New,  jeiQO, 

99 
3141 

lool 
9^" 

991 
981 

»9_ 

too 

loT 

99^ 

J»4l 

•^ 

"4 
nJ4» 

991 

<m 

too 

3'4| 

S9Mi 

"*. 

i 

loT 

8^ 

9»-l 

mi 

59 

'H. 
"1 

■31 

99 
3141 

7»~ 
5»~ 

s" 

*  Shares  not  fuiiy  paid  up  are  giran  la  llaUa.         t  >  1 
BAnk  RMa— Of  Otaeount— Spareent.,  SOth  January,  tsgl. 
.    Of  Daiposlt— •perosnt..Mth  Jasnary,  1881. 
Name  Days- July  llth  and  f7tb,  18SS. 
Aceouut  Days-  July  Uth  and  tao,  1181 
BulBeaseemmanoesat  1 10  p.m. 


AOmmif's  (HmmmUand  /Wk—Comiael  tor  Ike  «sllsat«^  These  to 
whom  the  ohsngeable  tswmratura  Is  a  protracted  period  of  trial  AsnkI 
seek  the  earliest  opportunity  of  rerooTlog  all  ofaataeles  to  good  health. 
TUs  eooUng  Ointment  penetei'lugty  rubbed  upon  the  ikln.  Is  the  most 
rettaUa  remedy  for  overoatnlng  ia  diseases  of  the  throat  snd  chest. 
Qninaey,  relaxed  toaiils,  sere  UireB^  smilleit  (laiids,  ordizMiy  enterrh, 
tnd  bronchitis,  usually  preraiUng  at  this  season,  may  be  srveated  as 
soon  as  discovered,  and  every  symptom  banished  by  Holloway's  simple 
and  efTeotlTe  treatmenL  TUs  OtBtnWDt  and  Fills  are  highly  oem- 
mended  for  the  fadllty  with  which  they  successfully  ooatend  with 
InlhiMisa;  they  allay  fai  an  incredibly  abort  time  the  distreaing  fSTSr 
and  teasing  oougb. 
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PUBLIC  NOTICES: 


DW.        CAREOLL, 
•     44,  LOWER  8ACKVILLB-STSBBT,  OUBLIM, 
WUua  to  call  attention  to  hia  Urse 
STOCK    OF    MOTBPAPEKS    AND    ENVBLOPBB, 
Dtreet  In  »rer7  inatanc«  from  the  Maken 
Thej  an  Sold  to  tha  PilbUc  at  Wboleaale  Prioei. 
HIa  large  Btook  of 
LEATHER      GOODS, 
CoipprMng  Bagi,  Pnnea,  Walleti,  Pocket  Hooka,  HstaDic  Kemo- 
randum  Booka,  Blottera,  Writing  Caan, 
WUh  eTerj  article  connected  with  BtatkaMry, 
Are  Bold  much  under  naoal  chargea. 
Prise  H«!al  Aeoount  Book  Manofact^ner. 
Letterpraat  and  Lithognvlik)  Printer. 


N    K_ 


S8TABLI8HBD  ISiL 

BI    R    K    B    E    C~k  B    A 

SosUiampton  Bulldlngi.  ChaneeT7  Lane. 
Currant  Aooonnta  opened  according  to  the  naoal  practtce  of  other 
Bankeav,  aad  Interaet  alloved  on  the  minlmnm  monthly  balanoea  when 
not  drawn  Mow  £it.    Mo  oommlaaion  charged  for  keeping  Aocoanls, 
ezoepUng  nnder  anseptional  drcumatanoea. 

The  Bank  alao  reouvea  ntonej  on  Depodt  at  Three  per  cenL  Interait, 
repuable  on  demand. 

The  Bank  nndertakes  for  iff  Cnatcmera,  free  of  charge,  the  cnstodj 
of  Deeda,  Wrttinga,  and  other  Seonriilea  and  Valnablea;  the  collection 
of  BlUaof  Exchange,  DlTidenda.  and  Conpona;  and  the  pumfaaae  and 
.  aale  of  BtoOka,  Sharea,  and  Annultieft 

Lettera  of  Credit  and  Circular  Notea  lamed. 

A  Pamptilat,  with  full  partionlara,  on  ^ipUcatlon. 

FRANCIS  RAVENSCBOFT, 


Tbs  BimxMOK  HuiLDiiro  Boonrr'a  AinmiL  Rsoxms  xzouD 
Fnra  IIii,Lio«a. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OniNEAB  PER  MONTH,  wbh  immediate  peaMMton  and  no 
tent  to  ftj.    Apply  at  the  oflloe  of  the  Bibkbkiz  BoitDiaa  Booiarx. 

HOW  TO  PURCHASE  A  PLOT  OP  LAND 
FOB  FIVE  BHILLINGH  PER  MONTEt  with  Immediate 
poaaaaafcm,  either  for  Imlldiog  or  gardening  pnrpoaaa.  Applj  ■(  the 
olllce  of  the  Bibxbick  Fb«shoi,d  Lakd  SociaTT. 

A  Pamphlet,  with  (nil  parUcuUra,  on  appHoatlon. 

FRANCIS  RAVEMBC&OFT,  Hanager. 
Sonthampton  Bulldlnga.  Chanoery  Lane. 6ii 

WATCHES JEWELLERY Before  jron  buy  a 
watch  or  jewellery,  aend  for  the  Midland  Conntlea  Watch 
GeniMuiy'a  Catalogoe,  beaatlfully  Uluatiatad  wHh  over  £00  eopper-plate 
engtavingi,  and  aent  ^roMj  ondpoK  Am  o*  afpUcati«».  Addteaa— A. 
Paaar.  Manager,  Vyae-etreet,  Bltmlngbam. i8l 

T  ITERARY   and  GENERAL    SALE     ROOMS, 

J  J    No.  8  D'Oller-atreet,  the  only  Sale  Rooma  In  Ireland  wherein  tne 

Preorletor  haa  a  practical  knowledge  of  the  Book  DepertmenL 

J.  W.  BULLIVAM,  Anstloneer  and  Valuator  (Amiatani  lor  H  yeua 

to  the  lau  BIr.  J.  K.  Jonea), 
HMpecttully  Invitea  the  attention  of  Bolldton,  Exeeatora,  Tmateea, 
AHgneea,  or  othera  intereated  In  the  dbpoaal  of  Lltararlaa,  Artiatic 
Xfteeta,  Houaahrtd  Fmidtara,  Ac  to  the  unequalled  (aolUtlea  that  he 
fjuaaiawjii  fbr  reallilng  the  full  ralae  of  all  property  entmated  to  his 
care.  Law  Librarlea  reeeive  the  (pedal  attention  that  pradnoad  aneh 
aatialtetory  raauita  In  the  aaleeottbe  Librarlea  of  Baron  Ofoan*,  Baron 
Plfott,  Judge  BaddUOe,  Bergauit  Aimatrong,  and  many  othen. 

valnttlena  made  for  Prouite  or  other  pnfpoaaa  on  moderate  tarraa. 
.         ■ 2i__ 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIOlirB 
ooaDooia»  bt 
MB.  THOMAS  DEANE, 
17,  DALE-STREET  (mar  the  ExdUrngt), 
Twattr^T*  Teira'  varied  Poliob  and  Uocul  etperlaiicML 
BOelent  BtaB. 
.MODBRATB     CHAROBB. 


MsnniiaBSD  istb. 
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STOKES  BROTHERS, 

pvaLW  AoaouKTAKm  Am  AuinTomt, 

LONDON  AMD  LANGABHIEK  IN8UBAMCB  CBAMBBBS, 

38,    WS8TM0RELAN0-8TRBKT, 
^ DUBLIS.  *n 

PUBLIC  ACCOVSTASra  AlfD  AUDITORS. 

CROWLEY,  HUMPHRIES  &  CO., 
n,  DAHE-8TREET,  DCBLIH  (oppoait*  Mnnater  Bank), 
■I*  encMCd  bi  all  Matters  of  Aeoonnta  In  Cbaaoary,  Baidmiptej, 
IMaarahIp  Aooounta,  Ao.,  As,  l6o 


PUBLIC  NOTICES: 


THE  CHROMOGRAPH. 

INSTANTANEODS  REPRODQCTtOM 
or 
MANUBCRITT8,  BOCUMEMTS,  FLAB8,  *a,  *a 

PUau  amd  Dalfiu  <■«  varlmu  CoUmn  Mabud  iy  Ome  Bingit  OptraU<m. 

The  Chndxsnph  la  naed  wtibodt  either  PsBas,-  lazDttf,  or  Btbbt- 
no,  and  with  axt  DBacBimoN  or  Papbb. 

From  eight  to  ten  minatee  suflSoe  to  obtain  40  to  00  ooplea. 

To  take  off  the  writing  from  the  onmpnrfti^ii,  it  |a  iimrfiwi*  to  waiii . 
the  apparatna  with  a  loft  sponge  b>  dear  water  iiUfBDUTBLT  after 
harlng  taken  the  laat  fanpraailon. 

PRICES  OF  CHR0M0OBAPH8.. 

Mo.  L  OctaTo  Boxea,  with  a  Battle  ol  Ink,         ..  ..        10^ 

„    1.  auarlo     „  „  „  „  ..        18/- 

"  ^  12?°* "         "         "  ..        ~     m- 

,1  4*  FeilO        „  „  „  >•  •■       84/— 

Extra  Bottlea  of  Ink,  1/-  per  Bottle. 

CompMltlcii,  8/-  per  lb. 

TMRM8:  —  CAaB    WITB    OXDMK. 

GERRARDBROTHERS, 

87    STEPHEN'S-GREEN,    DnBLIR.         Jf 

CUMMER     TOURS    IN     SCOTLAND. 


GLASGOW    AND    THE    HIGHLANDS. 

ISoyal  Route  via  Crinm  and  Cakdmiam  Ccmali.) 

Royal  Mail  Steamer  COLUMBA  or  lONA,  from  Olasoow  Dailt, 
at  7  a-m.,  from  Gbkknock  at  9  a.m.,  conveying  In  connexion  with  his 
Weet  HlgUaad  Bteamera  |ia>iiM|iiia  for  Oliaii,  Fort  WllUam,  Invar- 
neaa,  Loohawe,  Skye,  Galrloch.  StaSa,  lona,  Glencoe,  Stornaway,  Ac. 
Official  Guide,  8d  ;  Illustrated,  Sd.  and  Is.  Time  Bill  with  Map  and 
Farea  free,  at  Gakbon  Bbob.,  7  Grafton-street,  Dublin;  or  by  poat 
from  the  owner,  David  MAoBBAnrB,  119  Hope-atreet,  Claagow.       79 

WANTED— Waste  Paper,  Old  Account  Bookg,  Old 
Lead,  Zinc,  Tallon'  Cuttlnga.  Printing  Shavtnga.  A  quantity 
of  Newapapen  and  Browfl  Lapping  Paper  alwaya  in  stock,  sold  by  the 
pound  or  cwt.,  at  7,  Britain-lane.  Addreaa— PATRICK  HANRATTT, 
M,  Fnmnf  B4Aint.  978 

'     ■    '-'     '"1        '-      'I     ■ 


MONEY: 


C  £ 


T&ISH      CIYIL      SERVI 

1  PERMANENT 

BUILDING   SOCIETY, 

tt,    LOWER    8ACKV1LLE-STRBET,    OUBLIH. 

Preaidant-ALEXANDER  PARKER.  Ban.,  J.P. 

ThB  Directors  Invite  attemlan  to  the  revised  Tables  of  the  Bodety, 

nnder  which  unprecedented  advantagaa  are  offered  in  aariating  (lenons 

tv  aaqolr*  FraalMlder  Laaaehold  Property,  or  to  pay  off  iBeamha«noea, 

Ac. 

n»  Soclely  hat  alrtadu  advanetd  ottr  Ifbit  Btmdnd  Thouimi 
Pomndt  Sterling  en  Borlffofe. 

UKFUBIT    DEPARTMENT 
The  preaent  rate  of  Interest  allowed  on  D^walt  Reoeipta  la  3i  per 
cent  per  annum. 
Current  accoonta  opened  and  cheque  books  supplied. 
Interest  allowed  on  the  mtnimnm  monthly  halsiioe. 
Deposit  BonSs  and  Dcpoalt  Notea  are  iasued  (or  sums  net  leaa  than 
£100,  repayable  at  aneh  periods  as  mav  be  destied—not  leaa  than  one 
year— with  baU-yerariy  ooupooa  for  interest  attached,  at  the  rate  of  3  per 
cent  per  annum. 
Depositors  liave  the  following  guarantees,  via.  :— 
ne  enMrs  /Sndt  mutt,  under  tlu  Aet  <^  ParHmmeiU,  ie  Uuettid  o» 
morlgage  effi^eehold  or  teateJtoid  propertj/. 

ne  total  amount  reertvabU  en  depoeU  U  Umited  bftlkeAellt  tteo~ 
adrdt  oftlte  balanee  due  te  the  Soeiety  en  iu  mortfagei. 

Proepectus  and  every  Information  may  be  had  firee  of  expenae,  on 
appUoatianto 

ALFRED  H.  MKRCXR.  Bmretaiy. 
Ba iX.  Lower  Backvllle-etreet.  DnMln. 

'  III  STOCKS  and  SHARKS  often  yield  return*  Bve 
to  tan  Uma*  the  amount  Invested  In  as  many  dayi. 
Two  OmnuKa  Rin.n  for  snooeaa.  In  XxpluBtotj 
Boak,seBrtmo. 

Addreaa  GEO.  BVANS  A  CO.,  Bnkera^  Or«hain 
Bouse,  Old  Broad-etreet,  London.  XJ9 


£10 

TO 

£1,000 


INSURANCES: 


LONDON    GUARANTEE     AND    ACCIDENT 
00..  LIMITED. 
SBCURITT,    Ao. 
RECEIVERS  IN  CHANCERT. 
The  Bonds  of  this  Company  are  now  aoeepted  as  Baourlty  for 
Reoelvera  la  Chancery,  as  provided  by  the  Balea  under  the  new 
Judlcatare  Act.    For  parUcuUra  apply  to  the  Manager— 
8»,  DAME-BTRKKT,  DUBLIN.  51 


Printed  and  PubUahed  by  the  Proprietor,  Jobs  FALOovsm.  every  Sdtnrday.  at  88,  Dpoer  8aokviUe-etre*t,ln  the  Pariah  o(  St.Ttaoawa 

and  City  of  Dublin.— tetKrda*,  Julf  1, 1888. 
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SATURDAY,  JULY  8,  1882. 


No.  806 


RAILWAY  CARRIERS,  AND  THE  CONTAGIOUS 
DISEASES  (ANIMALS)  ACT,  1878.— IIL 

Lynch  T.  The  Midland  Railway  Co.  came  before  May, 
G.J.,  and  Barry,  J.,  on  demurrer  by  the  defendants  to 
certain  replies  pleaded  by  the  plaintiff  to  defences  of 
the  defendants.  The  statement  of  claim  (paragraph  1) 
alleged  that  the  defendants  were  carriers  of  cattle  for 
hire  from  Dublin  and  Drogheda  to  Lynn  and  March, 
in  England.  The  2nd  paragraph  alleged  that  the 
plaintiff  delivered  to  the  defendants,  as  such  carriers, 
45  head  of  the  cattle  to  be  by  the  defendants  carried 
from  Dublin  to  March,  with  all  due  and  reasonable 
speed,  and  at  March  to  be  delivered  for  the  plaintiff 
within  a  reasonable  time.  The  Srd  paragraph  alleged 
that  at  Liverpool  it  was  agreed  between  the  plaintiff 
and  defendants  that  the  defendants  would  carry  20  of 
the  said  45  head  of  cattle  to  Lynn,  instead  of  March, 
and  there  deliver  them  within  a  reasonable  time.  By 
the  4th  paragraph  it  was  stated  that  the  defendants 
did  not  dtjliver  the  said  20  cattle  at  Lynn  within  a 
reasonable  time,  but  delayed  and  detained  them  in 
trucks  and  waggons  afler  their  arrival  at  Lynn  for  a 
long  and  unreasonable  time,  whereby  the  cattle  were 
injored,  and  the  plaintiff  put  to  expense  in  feeding 
them,  and  soforth.  By  the  5th  paragraph  it  was 
alleged  that  the  defendants .  did  not  deliver  the  25 
head  of  cattle  destined  for  March  within  a  reasonable 
time,  bat,  on  the  contrary,  delayed  them  for  a  long 
time  in  trucks  and  waggons  on  the  journey  between 
Liverpool  and  March,  whereby  they  were  injured,  and 
deteriorated  in  value.  The  14th  paragraph  of  the 
defence,  pleaded  to  the  4th  paragraph  of  the  statement 
of  claim,  alleged  that  the  defendants  were  always 
ready  and  willmg  to  deliver  the  20  head  of  cattle  at 
Lynn  within  a  reasonable  time,  bat  were  prevented 
bora  so  doing  by  -the  causes  thereinafler  mentioned. 
The  defendants  then  referred  to  the  Contagious  Dis- 
eases (Animals)  Act,  1878,  and  stated  in  substance 
that  by  an  order  of  the  Privy  Council,  made  in  pur- 
suance of  that  Act,  the  county  of  Norfolk,  in  wnich 
Xynn  is  situate,  was  declared  to  be  an  area  infected 
with  foot  and  mouth  disease ;  and  that  under  the  4th 
schedule  of  the  said  Act  and  the  orders  of  the  Privy 
Council  of  Jan.  3,  26,  1881,  it  became  unsafe  to  move 
the  said  cattle  from  the  tracks  in  which  the  same  had 
arrived  at  Lynn  except  by  a  licence  of  the  Local 
Authority,  granted  on  conditions  prescribed  by  the 
orders  in  Council;  and  the  defen^nts  said  that  no 
such  licence  was  forthcoming  when  the  said  cattle 
.arrived  at  Lynn.  The  Local  Authority  of  and  for  the 
.county  of  Norfolk  refused  to  allow  the  cattle  to  be, 
and  prevented  the  same  from  being,  moved  out  of  the 
said  trucks  unless  and  until  such  licence  as  aforesaid 
-was  ohtuned  and  produced  to  their  proper  officer,  and 
the  defendants  said  that  such  licence  was  afterwards 
obtained  and  produced  to  the  said  officer,  whereupon 
the  Local  Authority  permitted  the  said  cattle  to  be 
removed  fivm  the  said  trucks,  and  the  defendants 
thereupon  forthwith  removed  the  same  and  delivered 
them  to  the  plaintiff.  The  15th  paragraph  of  the 
defence,  pleaded  to  the  5th  paragraph  of  the  claim, 
referred  to  the  same  sanitary  Act  and  orders  in  Council. 
It  stated  that  the  defendants  carried  the  said  cattle 
.nith  doe  and  reasonable  speed  as  far  as  the  town  of 


Peterborough,  which  is  on  the  borders  of  the  county 
of  Norfolk,  and  that  it  was  unlawful  to  move  or  carry 
the  said  cattle  from  the  said  town  of  Petorborough 
unto  the  said  town  of  March  without  a  licence  of  the 
Local  Authority  of  the  said  county  of  Norfolk,  and  that 
previoas  to  the  arrival  of  the  said  cattle  at  Peter- 
borough the  plaintiff  had  not  obtained  such  licence, 
nor  vras  any  such  licence  given,  and  by  reason  of  the 
premises  it  became  unlawful  to  carry  the  cattle  further 
on  the  said  journey,  and  the  cattle  were  prevented 
from  being  so  earned  for  a  time,  and  did  remain  at 
Peterborough  for  a  thue.  To  the  1 4th  paragraph  of 
the  defence  the  plaintiff  replied  to  the  following  effect, 
y\z — that  one  of  the  conditions  prescribed  by  the 
Privy  Council  upon  which  the  said  licence  would  be 
granted  was,  that  the  owner  of  the  cattle  would  make 
and  sign  a  declaration,  as  in  the  schedule  to  the  order 
set  forth,  and  the  plaintiff,  as  the  owner  of  the  said 
cattle,  made  and  signed  the  said  declaration,  and  at 
the  request  of  the  defendants,  and  before  the  said 
cattle  were  despatched  from  Liverpool  on  the  way  to 
Lynn,  delivered  the  said  declaration  to  the  defendants, 
but  the  defendants  did  not  forward  the  said  declaration 
to  Lynn  with  the  said  cattle,  so  as  to  have  the  same 
forthcoming  when  the  said  cattle  arrived  at  Lynn  or 
March,  but,  on  the  contrary,  negligently  made  default 
in  so  doing;  that  the  Loc^  Authority  at  Lynn  was 
always  ready  and  willing  to  grant  the  saia  licence 
upon  the  production  by  the  defendants  of  the  said 
declaration,  and  the  refusal  of  the  Local  Authority  to 
allow  the  said  cattle  to  be  removed  from  the  said 
waggons  was  occasioned  by  the  neglect  and  defiinit  of 
the  defendants  in  not  producing  the  declaration  to  the 
said  Local  Authority.  To  the  15th  paragraph  of  the 
deferice  the  plaintiff  replied  to  the  effect  that  the 
licence  there  referred  to  was  obtainable  from   the 

f  roper  Local  Authority  on  the  arrival  of  the  cattle  at 
'eterborough  by  the  production  to  the  said  Local 
Authority  of  a  declaration  in  writing  made  by  the 
plaintiff  and  delivered  by  him  to  the  defendants  before 
the  departure  of  the  said  cattle  from  Liverpool,  and 
which  declaration  the  defendants  negligently  and  im- 
properly omitted  to  produce  to  the  said  L^cal  .Authority, 
by  reason  whereof  a  licence  for  the  removal  of  the 
cattle  from  Peterborough  could  not  for  a  long  time  be 
obtained,  and  the  delay  in  the  1 5th  paragraph  men- 
tioned was  occasioned  thereby.  To  those  replies  the 
defendants  demurred,  on  the  ground  that  they  did  not 
disclose  any  contract  or  obhgation  upon  the  part  of 
the  defendants  to  forward  the  declaration  to  the  Local 
Authority. 

Did  any  obligation  rest  on  the  defendants,  by  any 
contract  express  or  implied,  existing  between  them  and 
the  plaintiff,  or  by  reason  of  any  duty  imposed  on  them 
and  arising  out  of  the  facts  alleged,  to  procure  the 
licences  necessitated  by  the  Act  and  Orders  ?  This 
appeared  to  the  court  to  be  the  substantial  question 
arising  on  the  pleadings,  and  was  determined  in  the 
negative,  the  demurrer  being  allowed  accordingly.  The 
reasoning  by  which  May,  C.J.,  arrived  at  this  oon- 
clanon  was  as  follows:  On  the  pleadings  there  was  no 
allegation  that  the  declaration  was  delivered  by  the 
plaintiff  to  the  defendants  to  be  delivered  by  them  to 
the  Local  Authority ;  nor  even  that  they  were  informed 
of  its  nature  and  object,  or  were  aware  of  the  necessity 
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for  its  production.  No  facts  were,  therefore,  stated  from 
which  such  a  contract  could  be-implied,  and  no  express 
contract  having  been  alleged,  it  only  remained  te  con- 
sider  whether  a  duty  otherwise  rested  on  the  defendants. 
They  were  sued  simply  in  their  capacity  as  common 
carriers ;  and  the  limit  of  their  duty,  as  such,  was  to 
carry  the  animals  safely  and  deliver  them  within  a 
reasonable  time.  No  additional  duty  rested  on  them, 
as  such,  owing  to  the  exceptional  fact  of  the  place  of 
destination  being  within  an  infected  area.  It  is  true 
that,  if  an  absolute  contract  to  do  a  certain  act  is 
ientwed  Into,  the  promisor  is  not  discharged  from  his 
obligation  by  the  supervention  of  circumstances  render- 
ing performance  difficult  or  even  impossible.  But  this 
principle  did  not  here  apply.  The  contract  was  not  to 
carry  and  deliver  at  any  specified  time,  but  within  a 
reasonable  time ;  and  whether  they  were  so  conveyed 
and  delivered  woqld  depend  on  all  the  circumstances 

i'see  14  It.  L.  T.  255] .  They  would  not  be  responsible 
or  delay  occasioned  by  the  regulations  imposed  or 
springing  out  of  the  Act  and  Orders,  especially  where 
these  were  known  to  the  plaintiff ;  nor  could  the  plaintiff 
be  heard  to  complain  of  de}ay  occasioned  by  the  absence 
of  the  proper  licence.  The  obligation  to  take  the 
proper  steps  to  procure  the  licence,  rested,  in  the 
opinion  of  the  Lord  Chief  Justice,  not  on  the  defend- 
ants but  on  the  plaintiff",  who  was  the  owner  of  the 
cattle,  and  was  aware  that  it  was  necessary,  and  had 
the  power  to  take  the  proper  steps  to  procure  it. 
Barry,  J.,  concurred  in  holding  the  replies  bad;  and 
with  reference-  to  the  defence,  he  saia: — "We  were 
much  pressed  with  an  argument  that  the  statement  of 
defence  admits  an  absolute  and  qncnnditional  contract 
to  carry  and  deliver  within  a  reasonable  time,  and 
admits  a  breach  of  that  contract ;  and  that  the  defend- 
ants cannot  rely  on  the  want  of  the  licence  as  they  had 
not  made  it  an  express  condition  of  the  contract  that 
the  plaintiff  should  obtain  the  licence.  This  argument 
might,  and  most  probably  would  have  prevailed  under 
the  former  system  of  pleading ;  but,  I  think,  under  the 
existing  system  we  may  interpret  the  defence  in  a  more 
liberal  spiriL  And  it  seems  to  me  that  the  fair  result 
of  the  pleading  may  be  held  to  be : — -  True  it  is,  there 
was  a  delay  in  the  delivery  of  the  cattle,  but  we,  the 
defendants,  did  everything  in  due  performance  of  our 
contract  as  carriers ;  we  carried,  and  were  ready  and 
wilKng  to  deliver  within  a  reasonable  time,  and  the 
delay  was  solely  caused  by  you  (the  plaintiff),  failing 
to  obtain  the  licence  necessary  by  law  for  enabling  you 
to  take  delivery  of  the  cattW  On  this  construction, 
I  think  the  defence  is  a  good  one,  though  vaguely 
pleaded." 

Without  at  present  commenting  on  that  decidon 
(as  it  is  now  under  appeal),  we  shall  conclude  by 
referring  to  another  resry  recent  case  in  reference  to 
impossible  performance,  which  we  find  in  the  Reporter 
(Amer.)  of^  the  14th  nit.:  Pennsylvania  Ru.  Co.,  app. 
T.  Reichert,  resp.  It  there  appeared  that  in  1879  the 
appellee  was  the  owner  of  a  lot  of  ground  in  the  city  of 
Cumberland,  occupied  by  him  as  a  coal  dealer,  upon 
which  there  was  erected  a  trestle  connected  by  a 
switch  with  the  Cumberland  and  Pennsylvania  Uwl- 
road,  by  which  he  received  supplies  of  coal  for  his 
customers.  The  appellant,  requirmg  to  have  a  right  of 
way  across  the  lot  for  its  railroad,  caused  proceedings 
for  condemnation  to  be  instituted,  under  which  a  part 
of  the  lot  was  condemned  for  the  use  of  the  appellant. 
In  constructing  the  road  of  the  appellant  it  was  neces- 
'sary  to  remove  the  trestle  of  the  appellee.  The  inquisi- 
tion returned  by  the  jurj'  awarded  to  the  appellee  the  sum 
of  $600  as  damages.  It  was  also  provided  that  the  com- 
pany should  constmct  for  Reichert  a  trestle  as  therein 
described,  and  should  not  charge  more  than  one  per 


cent  per  ton  for  hauling  coal,  &c ;  and  for  non- 
comphance  the  sum  of  $1,500  was  awarded  to  Rdchert 
as  damages.  The  inquisition  was  ratified  by  the 
consent  and  agreement  of  the  parties.  The  appel- 
lant having  failed  to  perform,  the  present  suit  was 
instituted,  and  resulted  in  a  verdict  for  $1,200  in 
favour  of  the  appellee.  Bartol,  J.,  in  delivering  the 
judgment  of  the  Court  of  Appeal  of  Maryland,  said : 
"  By  the  terms  of  the  inquisition  the  appellant  waa 
bound  to  construct  the  trestle  as  located  on  the  plat,  a 
part  thereof  being  located  on  the  land  of  appellee ;  his 
consenting  to  the  terms  of  the  inquisition  imposed  an 
obligation  upon  him  to  permit  the  other  party  to  mter 
npon  his  land  for  that  purpose :  a  general  averment  of 
performance  of  everything  on  his  part  to  be  done  implies 
that  he  consented  to  such  entry  on  his  land.  If,  on  the 
contrary,  he  had  withheld  his  assent,  or  prevented  the 
appellant  from  performing  the  contract  on  its  part,  that 
was  matter  which  the  appellant  might  have  pleaded  in 
defence.  The  third  and  fifth  pleas  were  ruled  bad  on 
demurrer.  The  former  alleges  as  an  excuse  for  the 
failure  of  the  appellant  to  connect  the  switch  or  trestle 
of  the  plaintiff  with  the  Cumberland  and  Pennsylvania 
Railroad,  that  the  said  railroad  company  refused  to 
permit  the  appellant  to  make  such  connexion,  although 
the  appellant  has  ever  since,  with  reasonable  diligence, 
endeavoured  to  effect  such  connexion.  And  the  fifth 
plea  alleges  that  'the  plaintiff  failed  to  obtain  the 
permission  of  the  Cumberland  and  Pennsylvania  Rail- 
road Company  to  have  its  tracks  connected  with  said 
trestle,  though  the  defendant  requested  him  so  to  do.' 
According  to  the  true  construction  of  the  contract,  the 
dnty  of  obtaining  the  assent  of  the  Cumberland  and 
Pennsylvania  Railroad  Company  to  the  proposed 
connexion  with  its  road  did  not  rest  upon  the  appellee, 
but  was  assumed  by  the  appellant,  and  therefore  the 
demurrer  to  the  fifth  plea  was  well  sustained.  The 
appellant  having,  by  agreeing  to  the  terms  of  the 
inquisition,  undertaken  unconditionally  to  make  the 
connexion  for  the  appellee  with  the  Cumberland  and 
Pennsylvania  Railroad,  cannot  be  excused  by  reason  of 
the  refusal  of  that  company  to  permit  such  connexion. 
'  If  the  thing  promised  be  possible  in  itself^  it  is  no 
excuse  that  the  promisor  became  unable  to  perform  it 
by  causes  beyond  his  own  control,  'for  it  was  his  own 
fault  to  run  the  risk  of  undertaking  unconditionally  to 
fulfil  a  promise,  when  he  might  have  guarded  himself 
by  the  terms  of  his  contract ' :  Benjamin  on  Sales,  s. 
570  (3d.  Am.  ed.) ;  Kribs  v.  Jones,  44  Md.  406.  There 
was  no  error  in  sustaining  the  demurrer  to  the  third 
plea." 

"  LAW  JOURNAL  REPORTS  "  FOR  JULY. 

The  monthly  number  of  the  Lata  Jownul  SeporU  for 
July  contains  pages  521  to  584  of  the  Ghanoary  Division, 
pages  369  to  432  of  the  Quseu's  Bauoh  Division,  pajgea 
41  to  66  of  the  Probate,  Divorce,  and  Admiralty  Divi- 
sion, and  Chapters  1  to  14  of  the  Statutes  of  the  Realm. 
In  all,  forty.8eveo  oases  are  reported,  ol  which  twenty- 
five  are  from  the  Cbaaceiy  Division,  seventeen  from 
the  Queen's  Bench  Division,  and  five  from  the  Probate, 
Divoroe,  and  Admiralty  Division. 

Of  the  Cbanoery  oases,  Exparte  RuueU,  in  rt  Butter- 
north,  deoidea  that  a  post  naptial  settlement  made  by  a 
«ertain  baker,  on  his  adding  the  basiueaB  of  a  grocer  to 
hia  trade,  was  void  against  creditors.  la  the  case  of 
/•  re  The  BKchangt  Ootupany  Yioe-Cbaucallor  Baoon 
decided  that  the  Statute  of  Limitation  did  not  bar  a 
claim  against  direotore  for  dividends  paid  oat  of  capital  > 
nor  oould  they  eet  off  money  due  to  them  severally  from 
the  company  against  their  joint  debt.  In  The  Londm 
and  South  Western  Railwaj/  Company  v.  Qonm,  the  com- 
pany sold  a  pieoe  of  land,  subject  to  a  covenant  by  the 
parohaser  and  hi*  assigns  to  reooavey.    Ihe  pnrchasar 
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sold  to  the  defeodant,  with  ootioe;  hot  the  oovenant 
wiia  held  to  create  a  void  iotereat  in  the  land.  In  Ourtii 
y.  SK^ffldd,  an  ansacoeastal  attempt  waa  made  to  zerive 
Ml  aoiion  for  the  purpose  of  appealing  against  an  order 
ipade  forty-giz  years  ago.  In  the  cane  of  /»  n  WaUan, 
txparte  WtUton,  a  staading  rale  of  a  Ooanty  Coart  to 
appoint  the  Ligb  bailiff  reoeiver  and  manager  in  bank- 
raptoy  was  held  vltra  virtt.  Seddon  v.  Tht  Bank  of  Bolton 
is  a  case  of  ancient  lights,  in  which  the  plaintiff  failed 
to  shift  the  bordeu  of  proof  o(  obatraotion  on  to  the 
defendant.  In  Cooper  t.  OnMrte  the  Goort  of  Appeal  held 
that  a  rsTersioner  on  a  weekly  tenancy  oonld  not  main- 
t«iD  an  action  for  placing  a  boarding  on  the  demised 
property.  la  Tht  Corporation  of  Suaderland  v.  Alcock 
paving  expenses  ware  enforced  as  "  a  charge  on  the 
piemiaea,"  altbongb  the  owner  was  not  owner  at  the 
time  of  the  works,  and  the  snmmary  remedies  against 
the  then  owner  had  not  been  enforced.  In  Hodga  v. 
Hodgtt  payment  was  ordered,  auder  section  89  of  the 
Conveyancing  Act,  of  the  debts  of  a  married  woman 
past  cbild-beariog  ont  of  realty  represented  by  a  fond 
in  Coart  to  which  she  was  entitled  in  defaalt  of  children. 
In  Olea  v.  Ortgg  it  was  held  that  an  action  on  the  trusts 
of  a  bailding  for  religions  worship  cannot  be  commenoed 
with  the  sanction  of  the  Charity  Commissioners  under 
section  17  of  the  Act,  in  spite  of  the  exception  iu 
section  62.  In  Olart  r.  CUm  it  was  held  by  Vice- 
Chancellor  Hall  that  a  dafaalting  trastee,  retained  as 
Earty  in  an  action,  is  entitled  to  his  costs  incurred  after 
is  bankruptoy,  although  the  bankruptcy  does  not  dis- 
charge him.  In  Biggi  v.  Peacock— »•  partition  action — 
a  sale  was  refused  on  the  ground  of  want  of  jurisdiction, 
as  it  would  interfere  with  the  discretion  of  trustees. 
la  Exparte  Hall,  in  re  Cooper,  pressure  pat  on  a  debtor 
about  to  become  bankrupt  did  not  cure  an  otherwise 
fraodulent  preference.  7n  re  Dickituon,  exparte  So$eiUhal, 
it  was  held  that  the  deposit  required  beforn  an  appeal 
from  a  County  Court  in  bankruptcy  must  be  made 
within  tbe  twenty-one  days  limited  for  the  appeal.  In 
the  oaae  of  In  re  Maggi,  WinAouie  v.  WinehowK,  it  was 
lield  that  the  application  to  administrntions  of  the  bank- 
ruptcy rules  by  tbe  Jadioature  Act  does  not  affect  credi- 
tors inter  it.  In  fnmpton  v.  SUfAent  it  was  held  by  Mr. 
Justice  Fry  that  dower  was  barred  by  a  deoree  of  divorce 
obtained  by  the  wife.  In  the  case  of  In  rt  Tht  Oertnan  Date 
Ot^  Om^Mnp  that  company  was  ordered  to  be  wound 
■p,  on  the  appUoation  of  a  minority  of  shareholdara,  as 
ita  primary  objeot  had  been  defeated  tbroogh  failure  to 
obtain  a  German  patent.  In  Lootemon  v.  The  Tivtrton 
mnd  Martk  Devon  Sailnajf  Company  it  was  held  that  where 
a  railway  company  had  given  notice  to  take  land,  its 
right  to  the  land  was  not  defeated  by  the  expiration  of 
its  oompulsory  powers.  In  Prater  v.  Cooper,  Hall,  A  Co., 
where  the  plaiutiffs  sued  as  representiug  a  class  except 
tbe  defendant,  another  defendant  was  added  to  represent 
others  of  the  class  dissenting  from  the  plaintiffs.  In 
Wonlejf  T.  Swum  an  injunction  to  restrain  tbe  bailding 
(rf  a  oirous  was  refused  against  persons  who  had  coveo- 
anted  to  use  the  premises  as  a  private  dwelling-house 
only.  In  WaUie  v.  Smith  the  creditors  of  the  plaintiff 
in  the  action,  who  had  obtained  a  garnishee  order, 
were,  after  judgment,  made  parties  to  it,  on  tbe  ground 
that  a  devolution  of  ei<tate  bad  taken  place.  In  the 
oaae  of  /»  re  Haneood  an  order  was  made  under  the 
Trustee  Kxtension  Act,  vesting  the  right  to  transfer 
•took  in  a  person  in  whose  name  it  stood  jointly  with  an 
infant  beneficially  entitled.  In  the  case  of  The  Albion 
Aam^anee  Sodetg  an  application  to  put  Doa-ragistered 
aasignees  of  a  partfcipatiag  policy  on  the  list  of  oon- 
tribntories  of  the  company  was  refused  by  Mr.  Jastioe 
Fry,  on  the  ground  that  the  directors  had  power  to 
require  evidence  of  ansignment,  and  had  not  done  so. 
In  Exparte  Tht  Rector  of  Kirlirmeaton  'Vioe-CbaooeUor 
Hall  declined  to  allow  a  rent-charge  on  a  glebe  to  be 
satisfied  oat  of  money  paid  into  Court  under  the  Lands 
Glauses  Act  in  respect  of  the  purchase  of  tbe  glebe  by  a 
railway  company.  In  Orippt  v.  Wood— em  action  by 
second  mortgagees  against  subsequent  ineumbraooeTs 
and  the  mortgagor's  trustee  in  liquidation,  there  being 
eyidanoe  that  tbe  sale  of  tbe  property  would  leave  a 


very  small  margin  for  the  subsequent  incnmbraaoers, 
only  one  of  whom  appeared— one  time  certain  was 
fixed  for  all  the  defendants  to  redeem  or  be  foreclosed. 

Of  the  Qaeen's  Bench  cases,  it  is  decided  by  tbe 
Court  of  Appeal,  in  Neileon  v.  Jamet,  that  when  a  share- 
holder employs  a  broker  to  sell  shares,  and  the  broker 
enters  into  a  contract  incomplete  under  30  Viot.,  c.  29i 
the  broker  is  liable  for  the  price,  but  the  shareholder 
cannot  recover  for  calls  paid  on  tbe  winding  up  of  the 
oompauy.  In  Tamer  v.  BridgOt  the  Court  of  Appeal 
decide  that  when  a  judge  at  chambers  refers  an  inter- 
pleader summons  to  the  Court,  and  the  Coart  gives 
judgment  and  mtkes  an  order  thereon  without  directing 
aa  itane,  that  order  is  final,  and  no  appeal  can  be 
brought  from  that  judgment.  In  Sootl  v.  Sampmm,  I£r. 
Jastioe  Matbew  and  Mr.  Justice  Cave  decide  that,  in  an 
action  of  libel,  general  evidence  of  the  plaintiff's  character 
may  be  given  in  mitigation  of  dmnageB,  but  not  particular 
facts  proved.  la  Pereival  v.  Sughe*  the  Court  of  Appeal, 
subject  to  the  dissent  of  Lord  Justice  Holker,  held  a 
householder  liable  to  his  adjoining  neighbour  when  the 
contractor  had  negligently  and  without  authority  oat  into 
the  party  walL  In  The  Chartered  MercantiU  Bank  of  India, 
liondon.  and  China  v.  The  ffetherlandt  India  Steam  tfamga- 
tion  CompaKy,  Limited,  Baron  Follook  held  that  the 
claate  ia  a  bill  of  lading  excepting  "  loss  and  damage 
from  oolliaion  "  does  not  apply  to  a  collision  with  another 
of  tbe  defendant's  ships,  tban  ship  being  mainly  to 
blame.  In  Wetton  v.  Tht  Metropolitan  Atglumi  Dittriet,  a 
landlord  reserving  an  additional  rent  if  an  offensive, 
trade  were  carried  on,  and  also  a  right  of  re-entry,  was 
held  by  the  Court  of  Appeal  entitled  to  re-enter.  Ia 
SuffiU  V.  The  Bank  of  England  the  Court  of  Appeal  held 
that  the  alteration  of  a  namber  on  a  bank  note  avoids 
the  instrument.  In  iunuden  v.  Winter  it  was  held  that 
a  plaintiff  not  delivering  his  reply  in  time  exposes  him- 
self to  a  motion  for  judgment  on  admisaiona  under 
Order  XL.,  Rule  11.  In  Gordon  v.  Defria  a  shorthand 
note  taken  by  the  plaintiff,  in  an  issue  in  which  he  was 
defendant,  was  held  privileged  on  the  ground  that  it 
was  taken  for  the  purposes  of  the  aotion.  In  Qordon  v. 
Jenningt  the  secretary  of  a  tramways  company  was  held 
not  a  "  servant,  labourer,  or  workman  "  whose  wages 
cannot  be  attached  under  the  Act  of  1870.  In  Xegina 
V.  0am  it  was  held  that  the  olaose  in  an  extraditioa 
treaty  excluding  the  surrender  of  the  subjects  of  the 
soneDdering  Oovernment  does  not  help  the  subjeots 
of  a  third  Government.  In  the  arbitration  betweea 
Walker  v.  Brown  it  was  held  that  "  costs  of  the  refer- 
enoe  "  in  a  submission  indaded  the  costs  of  the  award. 
In  Spnde  v.  Oould  it  was  held  that  a  motion  by  a  sheriff 
for  an  attachment  against  a  person  who  had  removed 
goods  from  his  hands  must  be  by  notice.  In  Durrant 
V.  Ricketli  a  personal  judgment  against  a  married  woman, 
obtained  nnder  Order  XTV.,  was  set  aside,  and  a  judg- 
ment for  an  inquiry  as  to  separate  property  sabstitnted. 
In  The  Whiteorom  Win  and  Iron  Oompaug  v.  SaviU  it  was 
held  that  pouring  water  into  a  ship  to  extinguish  a  flt« 
in  the  hold,  is  a  general  average  act,  which  entitlee  the 
owner  of  cargo  which  has  been  damaged  by  the  water 
to  contribution. 

In  tbe  Probate^  Divorce,  and  Admiralty  Division,  la 
Oandy  v.  Qandy  the  Court  of  Appeal  decide  that  the 
adultery  of  the  husband  ia  of  iteelf  no  ground  for  setting 
aside  a  separation  deed,  by  which  the  wife  undertakes 
not  to  compel  alimony  except  as  agreed.  In  iforrtU  v, 
Morrtll  a  will  bequeathing  forty  shares  to  a  legatee  was 
admitted  to  probate  without  the  word  "  forty,"  it  beini{ 

^ved  that  the  word  was  inserted  without  the  know- 
{e  of  the  testator,  who  bad  instmcted  bis  solicitor  as 
to  ail  the  shares.  In  WHliameony.  ITtMMiauoa  a  husband 
who,  after  bis  wife  had  served  a  term  of  imprisonment 
for  larceny  and  returned  to  domstio  service,  declined  to 
cohabit  with  her,  was  held  not  to  have  deserted  her. 
In  the  DougUu  the  duty  of  those  in  control  of  a  ship 
which  has  sunk,  to  take  reasonable  preoaations  against 
injury  from  the  wreck,  was  laid  down  and  enforoed. 
In  the  Miranda  it  was  laid  down  that  Preliminary  Acts 
will  not  ordinarily  be  amended.  The  namlier  eonolndes 
with  a  not  inconsiderable  instalment  of  the  legislation 
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of  the  seaaion.  Chapter  2  anthoriseH  the  Issae  of  reply 
poit  earda;  ohapter  9  givea  doonmenta  printed  by  the 
OovernmeDt  Stationery  Office  the  aame  aatfaority  as 
thoae  printed  by  the  (Jaeen'a  Frioterg,  whom  it  is 
apparently  intended  to  relieve  in  times  of  pressure. — 
iaw  Journal. 


THE  DEVOLUTION  OF  TRUST  AND  MORT- 
GAGE ESTATES  AFTER  DEATH. 

AmoDK  the  praotioal  inconvenienoes  of  the  diatinotion 
drawn  by  English  law  between  real  and  personal  pro- 
perty, not  the  least  ia  the  diffioalty  of  deoidiog  whether, 
in  a  given  will, general  words  have  passed  estates  in  which 
the  testator  bad  no  beneficial  interest.  Often,  too,  when 
the  legal  estate  bad  passed  to  an  beir-at-law,  additional 
expense  was  caused  and  sometimes  an  application  to 
the  Ooart  of  Chancery  rendered  necessary.  An  impor- 
tant section  of  the  new  Conveyancing  Act  (44  &  45  Yiot., 
e.  41)  was  passed  to  care  these  evils.  Sect.  80  provides 
that  trast  and  mortgage  estates  of  inheritance  shall, 
npon  the  death  of  a  person  after  the  Act,  in  whom 
such  CHtates  were  solely  vested,  pass  to  his  personal 
representatives  from  time  to  time,  notwithstanding  his 
will,  like  ch<ittels  real.  One  of  several  execators  or 
administrators  can  dispose  of  them  like  chattels  real. 
Within  the  meaning  of  all  trasts  and  powers,  personal 
representatives  shall  be  deemed  "  heirs  and  assigns"  of 
the  deceased.  Sect.  4  of  the  Vendors  and  Parohasers 
Act  (37  A  88  VIot.,  c.  78)  and  sect.  48  of  the  Land 
Transfer  Act,  1876,  are  repealed.  This  section,  inclading 
the  repeals,  applies  only  in  cases  of  death  after  31st  Dec. , 
1881.  It  will  be  noticed  that,  in  the  devolntion  of  trust 
and  mortgage  estates,  this  section  assimilates  the  law 
of  real  to  that  of  personal  property.  It  also  affects  the 
Wills  Act,  thoogh  that  Act  is  not  placed  in  the  liat  of 
those  affected  (scbedale  1,  part  1),  as  a  testator  oan  no 
longer  dispose  of  this  property,  except  by  appointing 
the  devisee  execntor  for  this  purpose.  The  section  only 
applies  to  "every  estate  or  interest  of  inheritance  or 
limited  to  the  heir  as  special  oocapant,  in  any  tenemeote 
ot  hereditaments,  corporeal  or  inoorporeaL"  Compare 
sect  2  (ii.)  of  the  Act.  It  does  not  apply  nnless  the 
estate  bus  been  solely  vested  in  the  deceased.  This 
section  will,  in  time,  simplify  titles,  bat  at  present  it 
rather  adds  to  the  complications  arising  in  the  devola- 
tibn  of  trust  and  mortgage  estates  by  frequent  le^sla- 

tiOD. 

'  At^eommoo  law,  tmst  and  mortgage  estatea  of  inheri- 
tance, of  which  a  person  died  aalaly  seised,  psased  to 
the  heir-at-law  jost  a*  if  the  estates  had  been  his  own, 
if  ha  was  intestate.  He  coald,  however,  dispose  of 
them  by  will.  And  they  paused  by  a  general  devise  of 
real  estate,  nnless  an  intention  to  the  contrary  ooold  be 
inferred  from  expressions  lo  the  will,  or  the  purposes  or 
objects  of  the  testator:  {Lml  Bnufbroke  v.  Ituutip,  8  Yes. 
417;  Tador's  Leading  Cases,  Oonveyaooing,  Brd  edit 
906.) '  As  to  what  is  safflcieut  to  show  a  contraiy  inten- 
tion, see  as  to  trust  estates  Broun  and  Sibley' i  Contruat 
(L.  Rep.  3  Ch.  Div.  IM) ;  BMufi  TraiU  (36  L.  T.  Rep. 
N.  S.  644 ;  L.  Rep.  6  Oh.  Div.  604),  in  whieh  the  previous 
oase  was  dissented  from.  And,  as  to  mortgage  estates, 
Packnum  and  Mou  (34  L.  T.  Rep.  N.  a  110 ;  L.  Rep.  1 
Oh.  Div.  214) ;  Smith't  EiUutt  (86  L.  T.  Rep.  N.  &  890 ; 
L.  Bsp.  4  Ch.  Div.  70).  See  also  Re  Bromn  (86  L.  T. 
Ilep.-N.-S.  806;  L.  Rep.  R  Ch.  Div.  166).  It  will  be 
observed  that  the  only  question  here  was  between  the 
devisee  and  the  heir;  the  personal  representative,  as 
SBch-,  had  nething  to  do  with  the  legal  estate.  But  by 
sect.  4  of  the  Vend,  and  Puroh.  Act,  1874,  "  The  lagU 
personal  representative  of  a  mortgagee  of  a  freehold 
estate,  or  of  a  copyhold  estate  to  which  the  mortgagee 
shall  have  been  admitted,  may,  on  payment  of  all  sums 
seunred  by  the  mortgage,  convey  or  snnender  the 
morigsgbd  estate,  whether  the  mortgage  be  in  form  an 
assurance  snbject  to  redemption,  or  an  assurance  npon 
trust."  '  T\M  section  only  applied  to  a  case  where  the 
moi^ev  wat  paid  off ;  it  was  held  in  Spradbay't  Mortgage 
{ift.  T.lFfep.  N.  B.  82 ;  L.  Rep.  14  Ch.  Div.  614),  that 
It  did  hut  apply  to  a  transfer  or  s  mortgage,  so  that  the 


legal  personal  representative  of  a  mortgagee  oonld  not, 
on  receiving  payment  of  the  mortgage  money,  convey 
the  estate  to  a  transferee.  This  section  is  now  repealed, 
but  only  as  to  deaths  after  3lBt  Deo.  1881,  so  it  still 
applies  to  previous  deaths.  It  is  only  permissive.  It 
is  -a  question  whether  it  includes  the  case  of  a  mort- 
gagor, who,  having  been  paid  off,  dies  withont  reooo- 
veyiog:  (Dart,  Vendor  and  Purchaser,  6th  edit.,  IS.) 
It  woQid  seem  to  be  necessary  that  the  mortgage  debt 
be  paid  off  after  the  Act  (Aug.  7, 1874),  bat  that  the 
death  may  have  occurred  before. 

With  regard  to  trast  estates,  it  was  provided  by  seot. 
6  of  the  Vendors  and  Pnrobasers  Act,  1874,  "  Upon  the 
death  of  a  bare  trustee  of  any  corporeal  or  incorporeal 
hereditament  of  which  such  trustee  was  seised  in  fee 
simple,  such  hereditament  shall  vest  like  a  chattel  real 
in  the  legal  personal  representative  from  time  to  time 
of  such  tmstee."  This  was  repealed,  as  to  England, 
except  aa  to  anything  duly  done  thereunder  before  the 
1st  Jan.,  1876,  by  sect.  48  of  the  Land  Transfer  Act, 
1876;  and  is  repealed,  as  to  Ireland,  with  respect  to 
deaths  after  Slst  Dec.,  1881,  by  44  A  46  Viot.,  c.  41,  s.  7a 
By  sect.  48  of  the  Land  Transfer  Act,  1876  (38  &  89 
Vict.,  o.  87),  "  Upon  the  death  of  a  bare  trustee  intestate 
as  to  any  corporeal  or  incorporeal  hereditaments,  of 
w^ioh  such  trustee  was  seised  in  fee  simple,  such 
hereditaments  shall  vest  like  a  chattel  real  in  the  legal 
personal  representative  from  time  to  time  of  snch 
trustee ;  but  the  enactment  by  this  section  subsiitnted 
for  the  aforesaid  seotion  (seot.  6)  of  the  Vendor  and 
Parohsser  Act,  1871,  shall  not  apply  to  lands  registered 
ander  this  Act."  It  will  be  noticed  that  these  enact- 
ments only  apply  to  "  bare  trustees,"  and  are  not 
extended  to  trusts  in  general  like  the  new  Act.  A 
tmstee  without  any  active  duties  to  perform,  or  any 
beneficial  interest  in  the  trust  estate,  is  a  bsjre  tmstee ; 
a  trustee  with  a  beneficial  interest  is  not.  It  is  doubt- 
ful whether  a  trustee,  without  a  beneficial  interest,  but 
with  active  dntiea,  ia  a  bare  trustee :  (Vhriltie  v.  OvimgUm, 
L.  Rep.  1  Ch.  Div.  279 ;  Morgan  v.  Swmtea  Urban  Sani- . 
tary  Autfurrity,  L.  Rep.  9  Cb.  Div.  682 ;  and  Lytaght  V. ' 
Edwarde,  84  L.  T.  Rep.  N.  8.  787 ;  L.  Rep.  2  Cb.  Div. 
499.)  Compare  Vendors  and  Parohasers  Act,  1874, 
sect.  6.  The  Section  of  the  Land  Transfer  Act  only 
applies  when  the  trustee  died  intestate.  It  does  not 
apply  to  deaths  after  31st  Dec,  1881.  The  important 
seotion  of  the  new  Act  which  we  have  been  discussing 
does  not  apparently  apply  to  estates  contracted  to  be 
sold,  as  to  whioh  see,  however,  Lynght  v.  Edvxurdi  (vM 
nj).),  nor  do  the  above-cited  sections  of  the  Vendor  and 
Purchaser  Act  and  the  Land  Tra'jsfer  Act:  (Morgan^ 
V.  Saamea  Urban  Sanitary  Authority,  ubi  tup.)  The 
personal  representatives  of  a  deceased  vendor  have  a 
permissive  power  to  convey  given  them  by  seot.  4  of  the 
new  Act. — Lav  Timer. 


THE  COURT  OF  APPEAL. 
The  short  bill  to  amend  the  JTadicatare  Acts,  pre- 
sented by  the  Lord  Chancellor  to  the  House  of  Lords 
on  Tuesday,  is  likely  a  little  to  puzi^le  the  profession 
through  bed  drafting  and  otherwise.  The  main  object 
would  appear  to  be  to  carry  out  the  intention  of  the 
Lord  Chancellor  expressed  last  May,  when  he  «a« 
anderstood  to  say  that  he  intended  to  make  the  Lords 
of  Appeal  in  the  House  of  Lords  available  for  service 
in  the  Court  of  Appeal.  Olaase  2  deals  with  this 
subject,  and  provides  that,  "  on  the  reqnest  of  Htu  Ziord 
Chancellor,  any  person  who  has  held  the  office  of  Iiord 
Chancellor  of  Great  Britain,  or  of  a  judge  of  one  of  Her 
IfajeSty's  Superior  Courts  of  England,  within  the 
meaning  of  section  26  of  the  Appellate  JTarisdiotion  Aeti 
1876,  may,  if  he  shall  consent  so  to  do,  attend  the 
sittings  of  the  Court  of  Appeal."  In  the  first  plaee,  do 
the  words  "who  has  held"  include  or  exclude  persona 
who  have  held  and  still  hold  the  offices  mentioned  t  It 
is  probably  intended  to  exclude  them,  but  the  expression 
of  the  intention  is  far  from  clean  The  LerAs  of-  Appeal 
are,  moreover,  not  necessarily  the  persosfs  who  aay  be 
asked  to  sib    The  clause,  as  drafted,  wenldU  apply  to 
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Iioti  Blaokbaro,  Lord  Bnmwell,  and  Lord  Penzaoce ;  I 
bat  not  to  Lord  O'HaijaQi  Lord  Watson,  or  Lord  Fitz-  ' 
gerald.  Aa  to  Sir  Bobert  Collier,  the  qnali&oktion 
proTided  may  perhaps  reopen  an  old  controversy. 
Aeoordiog  to  the  present  prinoiple  ol  seleotion  of  Lords 
of  Appeal,  the  bill  is  never  likely  to  apply  to  more  than 
MieiOr,  perhaps,  when  their  nnmber  is  farther  inoreased, 
to  two,  liords  of  Appeal.  The  idea  probably  is,  that 
Irish,  and  Sootch  jadges  oai{ht  not  to  sit  in  a  purely 
Bndish  Ooart.  Irish  and  Sootoh  jadges  may  overrale 
Elaglisb  jadges  in  the  Hoase  of  Lords,  bat  not  in  the 
Court  of  Appeal  This  restriction  may  be  necessary, 
bat  it  is  anomalous ;  and  it  is  hardly  fair  to  the  English 
Lord  of  Appeal  to  ask  him  to  undertake  daties  to  whioh 
his  brethren  are  not  liable.  It,  moreover,  reduoes  the 
possible  relief  of  the  Conrt  of  Appeal  to  very  alight 
dimeasions.  Only  from  the  aooident  of  Lord  J  Bram  well 
and  Penzanoe,  and  perhaps  Kr  Bobert  Collier,  being 
available,  it  wonld  give  only  one  oooasional  judge  to  the 
Conrt  of  Appeal. — Law  Jowmal. 


SOLICITORS'  FEES. 


The  foUowiog  Nbw  Bdles  and  Obdsbb  of  the  Svpiutiai 
CouBT  or  JuDjoATTTBB  bave  been  made  with  the  oon- 
onrrenoe.of  the  majority  of  the  Judges,  under  the 
Jud.  Act,  8.  61  :— 

1.  The  fees  set  forth  in  the  Schedule  to  Order  VII. 
of  "The  Bnles  of  the  Supreme  Court  of  Jadicatnrs 
(Ireland),  April,  1878,"  and  therein  numbered  1, 19, 30, 
SI,  83,  38,  84,  8fi,.63.  69,  63.  74,  95,  101,  146, 161, 167, 
and  the  fees  set  forth  in  the  Schcidnle  to  Bnle  68  of 
"  The  Bnles  of  the  Supreme  Conrt  of  Judicature  (Ire- 
land), of  the  16th  of  June,  1879,"  shall  not  be  henceforth 
cbar^  or  allowed. 

3.  Subject  to  the  provisions  of  Order  VII.  of  the  said 
Bnles  of  April,  1878,  solioitors  shall  be  entitled  to 
charge,  and  shall  be  allowed  the  fees  mentioned  in  the 
following  Schedule. 

SCHEDULE. 

Lover  Scale  Higher  Scale 
£    «.   (f.       £    «.   d. 
1  Writ  of  Summons  for  the  com- 
mencement of  any  action  .        .068      0  18    4 

3  Summons  to  attend  at  Judges' 

Chambers  ..  .        .084      068 

8  Or  if  Special,  at  Taxing  Officer's 

discretion,  not  exceeding  .        .068      100 

4  Copy  for  the  Judge  when  required  0    8    0      0    8    0 

5  Or  if  more  than  six  folios,  per 

folio 004004 

Sbbvicxb,  Nonas,  asd  DmANns. 

6  Service  through   a   Solioitor  of 

any  Summons,  Interrogatories, 
.  Order,  Notice,  Demand,  or  other 
Doonment  (not  being  a  Writ  of 
Summons  or  citation)  on  a  party 
wEo  has  entered  an  appearance, 
if  not  authorised  to  be  served 
thioagb  the  Notice  Department 
of  the  (Consolidated  Beoord  and 
Writ  Office        .,       .       .010     010 

7  Like     service    otherwise    than 

through  a  Solicitor    .        .        .026036 
S  As  to  summons  to  attend  at  the 
Jadges'  Chambers,  for  each  copy 
to  serve 0    10      0    3    0 

9  Or,  if  more  in  the  lower  scale 

than    three   folios,  or   in   the 
higher  scale  than  six  folios,  per 
.    loUo 004004 

Apfeabakckb. 

1(>  II  entsved  at  one  time  for  more 
tbMt  AM  persen,  tor  every  de- 
iwuUat  beyond  these        .       .010020 


6    8     0    6    8 


10    0 


«    S 


Ihbtbuotiovb. 

£  t.  i.     £.  $.   d. 
11  For  Statement  of  Complaint      .  0  10    0      1  11    6 
18  For  reply  by  plaintiff  when  de- 
fendant sets  np  a  ooanteiolaim  0  10    0     0  16    0 
18  For  special  accounts,  statements, 

charges,  and  discharges  .068      068 

14  For  brief  on  Motion  for  Special 

Injunction 0  18    4      1    0    0 

Dbawino  Bbibvs  ahd  othxb  Doauniras. 

16  Drawing  brief  for  trial  or  on  hear- 
ing of  cause,  iseue  of  fact, 
assessment  of  damages,  exami- 
nation of  witnesses,  dsmnrrer, 
special  case  and  petition  before 
a  Court  or  Judge,  sberiff,  oom- 
missioner,  or  officer  of  Court, 
when  ueoessary  and  proper,  to 
comprise  necessary  and  proper 
observations,  statement  of  ease, 
testimony  of  witnesses,  and 
abstraots  of  documents  too  long 
to  brief,  per  folio  .009010 

16  Aooounts,  statements,  and  other 

documents  for  the'  Judges' 
Chambers  or  Master's  Office 
when  required,  inolnding  copy 
for  nse  and  fair  oopy  to  leave^ 
per  folio 0    0    8     0    14 

PSBUSALS. 

17  Of  aooonntft,  statements,  obargee, 

diaohaifgee,  or  nporta  .  0 

18  Or  ander  special  otteamstanoea, 

not  exceeding     .        .        .        .10    0 

19  Of  notice  to  ptfAviM  w  to  admit 

by  Solioitor  of  party  aerred      .0    6    8     0 

AlTBNDAIICIBB, 

80'  To  bespeak  and  obtain  oertiAoata 

of  pleadings  (one  fee  only)         .0    8    4      0    6    8. 
21  To  bespeak  and  obtain  oertifloate 

oraaooantoffands(oaefeaon]9)  0    6    8      0    6    8. 

33  On     a     summons    at     Judges' 

Chambers  when  in  the  list  for 
tiiedsy».aDdDotiaaidied.       .0    6    8      9    6    8 
38  On   ooosoltation   or  conference 

with  Oeraaal     .  .  D  U    4     0  IS    4 

34  In  Oowtoo  every  Special  Motioa  .    . 

when  beard,  aaoh  day,  accord* 
ing  to  oiMomstanosB,  not  to 
Moeed 110      8    9    0 

36  Term  fee  in  agency  eaaea  when 

the  town  agent  is  a  qnalifled  • 
Solicitor,  and  is  named  npon  the 
papers,  in  addition  to  othar  fe<^ 

Stowed 0(0060 

26  On  hearing  or  trial  in  Dublin  of 
any  cansa*  or  matter,  or  issue  of 
faol^  befoM  a  Jad0s,  with  or 
without  a  Jaiy— ' 
When  in  list  for  hearing;  if  not 
beard,  each  da^ .       .       .       .  0  10    0     Q  10    0 

37  When  heard  or  tried,  flitt  or  only 

day  of  bearing  or  trial  .110      8    3    0 

38  Each  succeeding  day  of  hearing 

or  trial,  aeoording  to  oiroam" 

stances,  not  exceeding       >        .220380. 
8*  On  hearing  or  trial,  not  in  Dub- 
lin, of  any  oanae,  or  matter,  er    .       . 

issue  of  fact,  before  a  Judge, 

with  or  without  a  Jnry — 
When   heard  or  tried— first  or 

only  day  of  heating  or  trial       .880      660 
When  heard  oc  tried— each  tas- 

Deeding  day  of  hetriug  or  trial  .880      8    8.  0 

8.  Order  ym.,  Bnle  3,  of  the  Bulse  of  the  8api«me 
Court  of  Jadioatare  ^elapcO,  Apnl.  1878,  aad  Order  II. 
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of  the  Sopplemental  Boles  under  the  Sapreme  Goott 
of  Jadioatare  Aott  (Irelaod),  1877,  made  the  Sud  day  of 
Jnly,  1881,  shall  be  and  the  same  are  hereby  respeotively 
reaoinded. 

4.  The  followlDg  Rale  shall  henoeforth  be  read  with 
the  said  Rules  of  April,  1878,  as  "  Order  VIII.,  Bale  2." 
:  In  all  oaMs  la  wbioh  a  plaintiff  shall  have  obtained 
a  jadgment  by  default,  there  shall  be  added  by  the' 
offiabr  to  the  prinoipal  earn  for  whioh  saob  jadgment  is 
marked  tor  the  costs  thereof,  the  following  earns,  and 
no  more : — 

£   t.  d. 
That  is  to  say — In  all  caaes  where  the 
principal  sam  tor  which  jad^ment  is 
markMl  shall  not  exceed  £10^  10    0 

And  if  exeoation  do  issae,  the  farther  sum 
of 088 


£18    8 
And  if  more  than  one  defendant  served, 

a  farther  sam  of  Ss.  for  each  additional 

defendant. 
In  all  cases  when  the  prinoipal  som  for 

which  Indgment  is  marked  shall  ezoeed 

£10  and  shall  not  exceed  £20,  .      1  17    0 

And  if  exeoation  do  issue,  th«  farther  sum 

of      .       . 0    7    0 


£2    4    0 

Ated  If  nlora  than  one  defendant  served,  a 
farther  sam  of  fis.  for  eaoh  additional 
defendant. 

In  all  oases  when  the  prinoipal  sam  for 
wbfoh  ;Jadgment  is  marked  shall  exceed 
£30,  if  the  writ  is  sarved  in  the  oitjr  of 
Dabliif .      S  14    0 

And  if  the  writ  is  served  in  the  oonttty  of 
-     'I>i>bUD,orin  any  city  (other  than  DnbUn) 

vt  in  any  oonnty  town,  in  addition,  0    6    0 

Or  if  the  writ  is  seiFved  in  any  other  oonnty 
than  Dablin,  and  net  in  any  oity  or 
oonnty  town,  in  addition,  .      0  10    0 

And  if  more  than  one  defendant  served,  a 
farther  sum  Of  10s.  for  eaoh  additional 
defendant. 

Where,  in  oonseqaenoe  of  the  distanee  of 
the  party  to  be  served,  it  is  proper  to 
effect  saoh  servfM  throni;h  an  agent,  for 
oorrespondenOe,  in  addition,  .050 

Where  more  than  one  attendance  is  n66ee> 
sary  to  effect  service  or  to  groand  an 
application  for  knbstitated  service,  each 
f  ortber  allowanoe  may  be  made  as  the 
taxing  officer  shall  think  fit. 

And  if  registered  onder  the  13th  and  14th 
Yio.,  oap.  74,  bat  only  in  oases  when  the 
prinoipal  sam  for  wbioh  jadgment  is 
-tnarked  shall  exceed -£20,  for  the  costs  of 
saoh  registration, 10    9 

And  if  sach  jadgment  shall  be  registered 
against  more  than  one  defendant,  then, 
for  tbe  seoond  registration,  an  additional 
■am  of 0  IS    0 

And -if  MgisteMd  against  thren  Af  more 
defendants,  then  for  eaoh  registration  in 
addition  to  tbe  first  two,  .090 

6.  The  following  Bole  shall  henceforth  be  read  with 
the  said  Rales  of  April,  1878,  as  Order  TL,  Rale  8  (a). 

Id  taxing  the  expenses  and  allowances  of  witnesses 
the  Taxing  Officer  shall,  in  ordinary  cases,  have  regard 
to  tbe  following  scale  : — 

A.    For  laboarers,  joarneymen,  and  other  like  wit- 


8    6 


If  retident  within  five  miles  of  plaoe  of 
trial,  or  ten  miles  if  there  is  a  railway 
for  three-foartbs  the  distance,  per  day ; 
not  exceeding 0 

If  beyond  that  distance^  per  day;  not 
Mcoeeding         .       .       «,       .       .       .06 


B.  For  maater-tradeBmen,  farmers,  and  other  Uka 
witnesses — 

£  $.  d. 
11  resident  within  five  miles  of  plaoe  ot 

trial,  or  ten  ariles  if  there  is  a  railway 

for  tbree-foarths  tbe  dtetaooe^  per  day ; 

not  exceeding 0    6    O 

If   beyond  that  distance,  pec  day ;  not 

ezoaeding 0.7    0 

C.  For  meroantlle  and  other  olerks  ^d  asslstanta 
and  other  like  witnesses — 

It  resident  within  five  miles  of  plaoe  of 
trial,  or  ten  miles  it  there  is  a  railway 
for  three-foorths  the  distanoe,  per  day ; 
not  exceeding 

It  resident  beyond  that  distanoe,  per  day ; 
not  exceeding 

D.  For  esqaires,  bankers,  merohants,  and 
witnesses — 

If  resident  within  five  miles  of  place  of 
trial,  or  ten  miles  if  there  is  a  railway 
for  three-fonrtbs  the  distance,  per  day ; 
not  exceeding 

It  beyond  that  distanoe,  pec  day;  not 
exceeding 

E.  For  medical  men,  notaries,  engineers, 
and  other  professional  witnesses — 

If  resident  within  five  miles  of  place  of 
trial,  or  ten  miles  if  there  is  a  railway 
for  three-foarths  the  distance,  per  day ; 
notezoeeding  .       .       .       . 

If  beyond  that  distance,  pec  day;  not 
exceeding  ...... 

F.  For  other  witnesses,  and  for  females 
to  their  station  in  life,  having  regard  to  the 
scale. 

The  above  scale  indades  in  eaoh  case  the  board  and 
lodging  of  the  witnesses,  bat  does  not  inolade  reasonable 
travelling  expenses  aolnally  paid,  which  may  be  allowed 
in  addition. 

In  special  cases  the  Taxing  Officer  may  increase  tha 
above  allowances  on  special  grounds  to  be  stated  in  hia 
certificate. 


0    7    < 

0  10    0 
other  Uka 


0  10    0 

1  0    0 

sorveyora. 


1    1    0 

8    8    0 

■ocording 
foregoing 


MOBTOAOING  A  LICENSE. 

l?fae  English  Coort  of  Appeal  on  Wednesday,  in  Satttr 
V.  Darnell,  hmi  to  deal  with  a  licensing  diffionlty  which 
not  intreqnently  arises,  bat  whioh  has  seldom  or  ever 
been  before  tbe  Oonrts.  A  license-holder  mortgaged  th* 
licensed  piemisas  by  sab-lease,  witboat  any  ezpceM 
covenant  in  regard  to  the  license.  The  mortgages 
brought  an  action  for  foreclosara  and  sale,  and  a  rsoeivmi 
was  appointed.  By  a  farther  order  of  ICr.  Jostiee  Fry, 
now  confirmed  by  the  Oonrt  of  Appeal,  the  moriigaKoc 
was  ordered  to  deliver  thelieense  to  the  reaeiver,  and  to 
do  all  necessary  acts  to  transfer  tbe  license  to  him.  Tha 
Ooart  of  Appeal  held  that  the  mortgagor  is  bound  to  do 
his  best  to  transfer  the  license  to  the  receiver,  so  that 
we  have  the  anomaly  ot  a  license-holder  applying  to  tb« 
instices  to  transfer  hia  lieense  against  his  wfiL  Tha 
jostioes  have  jurisdiction  to  transfer  under  section  14 
of  tbe  Licensing  Act,  1828,  when  the  Uoensed  persoQ 
"  shall  remove  from  or  yield  up  the  poeseasion  of  tha 
house."  When  tha  mortgagee  takes  poeseenion  them 
is  no  difficulty  in  saying  that  tha  license-htdder  haa 
yielded  possession ;  and  the  same  may,  we  anffpoae,  ba 
said  when  the  receiver,  who  acts  neither  for  mortgagoc 
nor  mortgagee,  but  in  the  interests  of  both  and  for  the 
Oourt,  is  pat  in  possession.  As  to  the  nn  willing  saqai- 
escenoe  of  the  transferror  of  the  Uoense,  it  would  seem 
to  make  no  difference  whether  his  good  wishes  go  with 
the  application,  or  whether  he  applies  en  the  com- 
pulsion of  a  oontrsot,  ao  long  as  ha  doea  in  fact  apply, 
and  tbe  justices  have  no  objection  to  tin  traasiar  itaeU 
er  to  the  tr«nBtetaa.~J«iv  JvmmtU. 
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8UNDA.T  LAWS— WORKS  OP  NBCBS8ITT. 

The  JadgM  ot  the  Oommon  F1m4  Division  have  jaat 
deoided  in  XigiiM  ▼.  IVqrior,  that  it  is  nalawfol  tat  an 
oidioary  barber  to  abav*  hia  ODstomeia  apoD  Saaday ; 
and  this  on  ihe  gtoond  th«t  he  is  a  workman  within  the 
meaniDK  of  the  Lord'9  Day  Act  (R.  8.  O.  oh.  189,  see.  1.), 
and  the  shaving  is  a  wocidly  laboar  or  work  done  by 
him  inthe  ooarae  of  his  ordinary  oalliog  as  a  barber, 
and  is  not  a  work  of  neoessity  or  oharity.  Their  Iiord- 
ships  were  not  prepared  to  say  that  a  barber  oooneoted 
wilji  an  hotel  wonld  not  be  permitted  to  shave  on  the 
saored  day ;  for  in  snoh  a  case  he  might  be  looked  npon 
as  a  servant  kept  in  a  private  family  to  do  work  on 
Sandays  as  well  as  other  days.  The  Ooart  oonsidered 
the  Sooteh  case  of  PhiUipi  v.  /mwt,  4  0.  &  F.  284,  deoided 
in  1837,  and  in  wfaioh  the  Hoase  of  jdords  deolu«d 
■having  on  Sunday  by  a  barber  not  a  work  of  necessity 
ot  meroy,  a  Unding  deoision. 

TIm  snbjeot  is  not  only  an  important,  bat  also  an 
ioteiesting  one.  It  has  been  oonsidered  by  several 
Ooarts  00  the  other  side  of  the  line.  In  OoHOMHweaUh 
y.  JaecbtM,  1  Penn  Leg  Gas.  Bep.  491,  it  was  held  that 
the  basiness  of  a  barber  in  shaving  bis  onstomers  on 
Sunday  morniog  is  <*  worldly  employment,"  not  "  a 
work  of  neoessity  ot  oharity."  The  Court  said :  "  It  is 
argued  that  as  the  law  does  not  forbid  a  person  to  wash 
and  shave  himself  on  Sunday,  and  thus  to  prepare 
himself  to  attend  pablio  worship,  or  otherwise  properly 
to  enjoy  the  rest  and  reoaperation  wbioh  it  was  the 
purpose  of  the  day  to  give,  therefore,  aDother  may  do 
it  tat  him  without  ineDtTiog  the  oondemnation  of  the 
law.  This  view  is  not  sustained  by  the  authorities. 
.  .  .  .  It  is  further  contended  by  the  oounsel  tor  the 
defendant,  that  long-oontinned  usage'  and  oustMns  of 
society,  prove  that  the  basiness  of  a  barber  is  by 
oommon  oonsent  oonsidered  a  necessity  within  the 
meaning  of  the  law.  ....  But  is  it  a  work  at 
neoessity)  Many  persons  shave  themselves  on  that 
day,  who  are  shaved  by  a  barber  on  other  days  ot  the 
week,  and  not  one  in  ten  who  shave  on  that  day  employ 
the  services  of  a  barber."  In  this  case  Jaoobus  shat  up 
Us  "  toosorial  parlour "  at  10  o'clock  on  Sunday 
iBMrning ;  the  Court  thought  that  made  no  difFerence, 
and  added,  "it  the  clonng  of  these  shops  on  Snadaya  is 
an  Inoopv— lease  to  Ae  public,  the  remedy  testa  with 
the  Legislature  and  not  with  the  Court. 

Lord  Brougham,  by  ths  way,  in  PUUip*  v.  Itmu, 
seemed  to  think  that  the  shaving  might  be  done  in 
Dundee  on  Saturday,  as  ths  Glasgow  people  did  it  then. 
Tbs  magtatratas  «l  Dundee  had  held  that  shaving  on 
tha  Sahbath  was  dght,  although  it  was  "  not  lawful 
for  the  barber  to  woik  in  the  making  of  wioa  en 
Snaday." 

In  another  oaas  in  Pennsylvania,  H  wsls  held  to  be 
ille^  for  a  barber  to  shavs  on  Ssnday,  even  tboee  who 
were  sick  on  Satorday  and  oonld  not  oome  on  that  day 
to  be  sleanssd ;  and  the  tact  that  he  did  not  charHs  fair 
hia  lafaoor  is  eonaidersd  no  exense.  (Oommimwtalik  v, 
WiiliamM,  Pearson's  Decisions,  p.  61.)  Bven  so  late  as 
the  middle  of  the  eighteenth  osntnty  "  ministore  were 
sometimes  libelled"  in  Beotland  "for  shaving"  them- 
selves  on  the  Lord's  day.  (Buckle,  vol.  iU,,  «h.  iv., 
note  188.) 

On  the  other  hand,  a  barber  at  Tuabridgs  Walls  was 
summoned  tor  infringing  the  Act  ot  Charles  IL,  and  he 
ingsnieMly  ptoadsd  that  it  any  ot  his  customers  had  no 
money  they  wen  shaved  tor  nothing,  thus  making  "  the 
•paration  a  work  of  charity,"  and  further,  that  it  a 
footman  «r  waiter  ware  not  shaved  oa  Sandays  he 
woald  probably  be  dlsobamed,  and  to  serve  him  was 
thesefocs  •'  a  neeessity."  This  satiafled  ths  magietrato, 
and  ths  summons  was  dsstcoyed.  (The  drwnUc,  Nev. 
a7th,  1879.) 

And  in  Teonsssse,  a  couple  ot  years  sgo,  it  wss  held 
thsk  Imeping  open  «  barber's  shop  oa  Sunday  is  not 
indiotahle  either  as  a  misdemsMionr  or  a  anlsanoa.  It 
was  hold  DOS' to  be  a  ssiadeawanonr,  besnase  *  penalty  tw 
the  violsttoa  ol  the  Sunday  laws  is  iinpossd.  The 
qnosUon  then  was,  whether  it  was  a  nultanoe,  and  ths 


Court  said :  "It  cannot  be  said  that  a  barbsrts  shop  is 
something  which  incommodes  or  annoys,  or  whi<di 
prodooss  insonvwoienee  or  damage  to  othsca.  On  th» 
oonttary,  the  business  of  barbering  is  so  essential  to 
the  oomtott  and  eonvenienos  of  ths  inhabitaoto  of  a 
town  or  oity,  that  it  may  be  Mgatded  as  a  aaonsssry 
occupation.  To  hold  that  it  becomes  a  noisanee  whea 
canied  on  on  Sunday,  is  a  perversion  ol  the  term 
"  nuiaance."  Ail  that  can  be  said  of  it  is,  that  when 
proseonted  on  Sunday  it  is  a  violation  ot  the  statute, 
and  sabject  to  be  proceeded  against  as  presoribed  by 
law,  but  not  sobject  to  be  indicted  as  a  nuisanoa.  U 
may  shook  the  moral  sense  ot  a  portion  ot  the  community, 
to  see  the  barber  carrying  on  his  basiness  with  open 
doors  on  Sunday,  bat  it  produces  no  inqonveoienoe  or 
damage  to  others,  and,  therefore^  cannot  be  regarded  in 
legal  oootomplation  "  a  noisanee."  {State  v.  ^orry,  7 
Bsxt.  96.) 

It  appears  that  every  Stato  in  the  Union,  ezoept 
Loaisiana,  has  a  Sunday  law  ;  the  original  and  model 
of  most  of  them  is  the  English  Statute  ot  1676,  passed 
whan  Cbarlss  IL  was  king.  The  laws  differ  greatly, 
therefore  do  the  decisions ;  but  the  general  priooiple  of 
all  is  the  same ;  ordinary  business  and  laboar  is  for- 
bidden, except  works  o(  necessity  and  charity.  In  some 
ot  the  statutes  the  laws  contain  speoial  provisions 
against  what  we  may  asaame  to  be  the  besetting  sins  of 
the  inhabitants.  The  Arkansas  Stuate  punishes 
Sunday  indolgcDoe  in  bragg,  bluff,  poker,  seven-np, 
three-up,  twenty-one,  thirteen  cards,  the  odd-tticK, 
forty-five,  whist,  or  any  other  game  at  cards  by  a  fine  of 
from  $36  to  $60.  California  charges  from  $60  to  $600 
(in  the  shape  of  a  fine)  lor  attending  any  bull,  beati 
cock,  or  prise  fight,  horse-raos  or  oirons ;  or  for  keeping 
open  any  gambling  houses  or  any  place  of  barbanms  or 
noisy  amnsement,  or  any  theatre  where  liqaor  ia  sold 
on  the  Lord's  day.  In  ages  gone  by  in  England  halt 
baiting  or  bear-baiting  usmI  to  ooet  three  shillinffS  and 
fonrpence,  and  wrestling  and  bowling  five  shillings,' 
apou  Sunday  (1  Car.  L).  The  Florida  law  enaots  tJia6 
anyone  distarbiog  a  oongragstion  of  whites^  is  sabjeot 
to  a  penalty  of  not  more  than  $100 ;  or  the  offender 
may  be  whipped,  the  stripes  not  to  exoeed  the  ortbocko. 
forty  save  one ;  or  be  impriaoaad  for  not  mAie  tlum  six 
months. 

Sooth  Oat«Una  atone  sticks  to  the  old  notion  «t 
oompelling  people  to  go  to  oborch.  Her  statnte  fto- 
vides,  "  that  all  persons  having  do  reasonable  or  lawfnl 
excuse,  on  every  Lord's  day  shall  resort  toaeokS  nwoting 
or  assembly  ot  religions  worshifv  toleratsd  and  aUowed 
by  the  laws  tA  the  Stato,  and  AutiX  thcM  abide  ocdady 
and  soberly  during  the  tifflff  of  P>ayar  and  ptieacliing, 
on  pain  of  focfsitue,  foe  evsry  neglect  ot  the  sama,«( 
the  sum  ot  one  dollar." 

In  the  original  Sanday-go-to- Meeting  Aot|  that  ol 
Elisabeth,  every  person  had  to  repair  to  his  parish 
chnroh  every  Sunday,  oa  pain  ol  forfeiting  one  sbiUiog 
for  each  offence ;  and  anyone  over  sixtsen  who  absented 
himself  tor  a  month,  forfeited  £20  a  month.  (Elis.,  0. 3. 
38  Eliz.,  o.  1.) 

In  Indiana  the  Act  forbidding  working,  Ac,  en  the 
day  of  rest,  applies  only  to  those  over  14  years  of  sgs. 

"  Necessity"  is  a  relative  term,  and  the  law  does  not 
mean  that  the  work  to  he  allowed  asost  be  "  abaolutoly 
necessary."  "If  nothing  but  abaoluts  neoessity  wsrs- 
intended,  it  would,  in  general,  be-  unlawful  to  prepare  a 
meal  on  the  Sabbath,  becanse  it  might  without 
difficulty  be  previously  prepared,  or  most  people  might 
safely  enough  fast  for  twenty -tour  hours.  To  supply  gaa 
light  would  be  eqoally  anlawful,  for  people  mignt  use 
candles  previously  provided,  or  might  tetite  to  bed  at- 
twilight." 

The  great  object  ot  all  these  laws  is  to  make  the  day 
a  day  of  reet ;  bat  some  things  are  more  important  and 
necessary  than  even  rest ;  and  the  doing  ot  suoh  things 
when  indispensable  is  allowed.  80  it  was  held  that  tbe 
seasonable  prepiuratico  «f  breakfast  tor  her  employer's 
family  was  such  a  work  of  necesiiity,  as  justified  a  maid- 
servant in  travelUng  on  Sunday  morning  (CVoimuM  v. 
hyon,  121  Mass.  SOI) ;  and  a  servant  man  may  drive  his 
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master's  honaehold  to  ohatob  in  his  master's  carriage 
(Otm.  V.  Nabit,  U  Penn.  Bt.  898).  la  taat  "the  law  has 
never  been  regarded  as  applying  to  the  proper  internal 
eoonomy  o(  the  family.  It  does  not  ezoept  the  ordinary 
employment  of  making  flrea  and  beds,  cleaning  np 
obambers  and  flre-plaees,  washing  dishea,  feeding  oattle, 
and  harnessing  horses  for  going  to  aharch,  beoaase 
these  were  never  regarded  as  the  worldly  bnsineas  of 
the  family,  and  therefore  not  forbidden  to  the  head  of 
the  family,  or  to  any  of  the  domestics." 

In  Pennsylvania  it  waa  held  nnlawfnl  to  ran  street 
oars  on  Sunday  (Com.  v.  Jeanddl,  2  Or.  Pa.  Cas.  606),  or 
an  omnibns  {Com.  v.  Johntton,  22  Pa.  St.  102),  even  if 
the  omnibns  is  nsed  partly  by  oharoh-goera  it  will  not 
help  the  case.  Still,  "if  an  invalid,  or  a  parson 
immersed  for  six  days  within  the  close  walls  of  a  oity, 
requires  a  ride  into  the  country  as  a  means  of  recaper' 
ation,  which  is  the  trne  idea  of  rest ;  there  is  nothing 
in  the  Act  of  1794  to  forbid  the  employment  of  a  driver, 
horses  and  carriages  on  Sanday  to  aooompliah  it. 
Eqaatly  lawful  is  the  employment  of  the  same  means 
to  go  to  the  ohnroh  of  ones  choice,  or  to  visit  the  grave 
of  the  loved  and  lost  to  paythetribateof  atear."  (l7oin. 
V.  Joktuton,  $itp.)  In  Oeorgia,  however,  it  was  recently 
decided  that  the  running  of  street  oars  in  cities  and 
their  vioinitv  is  a  work  ol  necessity  (iftgruta  and  S.  R.  R. 
T.  Bent,  66  Oa.  126.) 

Apropos,  of  the  lahonr  et  domestic  servants.  A 
doctor's  boy,  having  declined  to  wash  his  master's  gig 
on  Snnday,  bad  the  pleasure  of  drawing  forth  from  the 
judge  of  the  Aberdeen  and  Kincardine  Small  Debt  Ooart 
the  following  remarks : — "  It  is  eessutial  to  bear  in  mind 
that  in  determining  what  is  a  work  of  necessity  in  a 
domestic  establishment,  a  great  deal  must  be  left  to  tbe 
discretion  of  the  master.  Lite  would  be  intolerable  in 
a  house  in  which  the  servants  were  to  refuse  to  do  a 
certain  piece  of  ordinary  work  on  a  Snnday,  which 
their  employer  thought  necessary,  on  the  ground  that 
they  were  of  a  different  opinioo.  The  Sunday  work 
which  a  master  may  insist  upon  having  done,  must  be 
reasonably  incidental  to  work  that  is  necessary.  For 
example,  I  should  hesitate  to  hold  that  the  master  was 
entitled  to  insist  that  Sunday  should  be  the  weekly 
washing  day,  or  the  day  on  whioh  the  silver  plate,  not 
in  daily  use,  was  to  have  its  periodical  scrubbing.  On 
(he  other  hand,  a  servant  wonld  be  bound  to  see  that 
•noh  things  as  am  in  use  at  every  meal  are  oleaned,  even 
although  that  involve  the  operation  of  cleaning  being 
done  between  the  flrat  Sunday  meal  and  the  second." 
Tbe  judge  held  that  the  boy  should  have  obeyed  his 
master,  and  that  be  was  not  excused  by  having  offered 
on  Snnday  night  to  dean  it,  tSeattitK  Imb  Itagaeint, 
1880.)  Even  the  29  Oar.  IL  allowed  the  dressing  of 
meat  in  families,  inns,  cook-shops,  or  victualling  houses, 
and  the  crying  td  milk  on  a  Snnday  in  the  morning  and 
evening. 

The  "  necessity"  intended  is  "  not  a  personal  necessity, 
but  one  arising  out  of  the  nature  of  tbe  thing  to  be 
aocompliahed  and  tbe  need  of  the  oommnnity."  Poverty 
and  the  need  of  money  ia  no  excuse  for  working  on  the 
Sabbath.  What  a  farmer  may  do  in  one  State  be  may 
not  doi  n  another;  and  what  he  may  or  may  not  do  ia 
■ometimee  very  doubtful. 

In  Indiana  a  man  may  lawfully  feed  his  bogs  on 
Snnday;  and,  if  according  to  the  practice  of  good 
husbandry,  it  be  necessary  for  him  to  gather  the  feed 
in  tbe  field  and  haul  it  to  tbe  feeding-place  on  that  day, 
he  may  do  it  all  without  incurring  any  pains  or 
penalties  (EdgerUm  v.  Stale,  67  Ind.  688).  An  honest 
yeoman  may  gather  in  his  grain  on  the  Sabbath  day, 
if  by  leaving  it  in  the  field  until  Monday  it  is  likely  to 
be  spoiled  ;  progathered  bis  wheat  into  his  gamer 
sooner  than  he  did  (Turner  v.  State,  67  Ind.  696).  In 
that  State,  too,  be  can  pick  and  haul  to  market  his 
water  melons — as  a  work  of  necessity — ^if  otherwise 
they  would  spoil  {WUUnitm  v.  State,  69  Ind.  416).  The 
need  of  the  oommonity  for  water  melons  must  be 
great  I )  It  appeared  from  tbe  evidence  in  this  case 
that  Wilkinson  »••  {ooeeouted  for  drawing  a  load  of 
100  melons  to  market  on  a  Snnday.    On  tiiat  day  he  ! 


had  over  600  dead  ripe  and  ready  for  market,  and  he 
lost  all  except  the  one  load  be  marketed.  Judge  Hawk, 
in  giving  judgment  on  an  appeal  from  the  conviction 
for  Sabbath  breaking,  said :  "  It  wonld  seem  that  a 
kind  Providence  bad  crowned  the  latwnie  of  the 
appellant  with  a  bonntifnl  harvest  of  melons.  They 
were  ripening  and  decaying  much  faster  than  he  conld 
get  them  to  the  market,  twenty -six  miles  off."  The 
learned  judge  then  gave  his  ideas  on  water  melons  and 
works  of  ueceasity :  "  A  ripe  water  melon  in  its  season 
is  a  luxury  ;  but  there  is  nothing  more  stale,  flat  and 
nnprofitable  than  a  decayed  or  rotten  melon.  It  seems 
to  us  that  it  was  his  duty  as  a  prudent  and  oaxetol 
husbandman  to  labour  diligently  to  get  as  many  of  hi* 
melons  as  be  oonld  to  market.  Whatever  was  his  duty 
to  do  in  the  premises,  there  was  a  moral  necessity  for 
him  to  do ;  and  in  the  accomplishment  of  the  main 
purpose  of  saving  and  securing  tbe  benefits  of  his  orops, 
whatever  labour  he  was  reasonably  required  to  do  on 
Snnday  must  be  regarded,  as  it  seems  to  us,  a  vork  of 
neoessity."  The  judge  further  remarked:  "It  is  no 
desecration  of  the  Sabbath  to  gamer  and  secure  on  that 
day  the  fruits  of  the  earth,  whioh  would  otherwise 
decay  and  be  wasted.  It  is  not  necessary  for  the  pro- 
tection of  the  Sabbath  that  men  should  abuse  or 
overwork  either  themselves  or  their  horses  by  mid- 
night work." 

Yet  down  in  Arkansas  (see  above  as  to  some  ot  the 
provisions  of  their  Sunday  laws)  there  waa  a  poor 
farmer  named  Goff,  whose  wheat  was  wasting  from 
over-ripeness  ;  bat  he  had  no  cradle  wherewith  to  cnt 
it,  and  he  waited  to  borrow  one  until  Saturday  night, 
as  his  poverty  compelled  him  to  work  for  his  neighbonrs 
during  the  week.  On  Snnday  he  out  his  own  grain 
with  tbe  borrowed  implement.  The  Oourt  decided 
that  there  was  no  general  necessity  that  wheat  should 
be  cut  on  Sunday,  therefore  no  one  might  do  it,  and 
that  the  poor  man  was  not  justified  in  breaking  the- 
Sabbath  (State  v.  Ooff,  20  Ark.  289).  The  disciples  of 
the  Man  of  Nazaietb,  who  not  only  gathered  but  also 
threshed  the  wheat  for  their  daily  brei^  on  the  Sabbath' . 
day,  wonld  have  had  small  chance  of  an  acquittal 
before  this  Oourt;  as  little  chance  as  any  of  them 
would  have  had  it  ha  had  been  in  the  poor  shcemaker'a 
boots  in  Maasachusette.    This  wretched  mortal  had  a 

garden  patch  where  ill  weeds  had  grown  apace.  For 
ays  be  oould  not  gat  away  from  his  master's  shop ;  at 
last  he  got  a  two  days'  holiday— Friday  and  Saturday. 
He  worked  hard  at  his  crops,  even  by  moonlight,  until 
late  on  Saturday  night.  When  he  ceased  a  lew  hiUa 
remained  unfinished,  in  a  very  bad  condition  md 
suffering  from  want  of  hoeing.  On  Sunday  nMmaiDg 
about  e^ht  o'clock,  he  spent  half  an  hour  in  finishing 
these  hills  of  oom.  He  was  convicted  for  breaking  the  . 
Sabbath,  and  the  Oourt,  on  appeal,  sustained  the 
conviction.  (Oom.  v.  Jouelyn.  91  Mass.,  411;  see  also 
0<m.  v.  Sampton,  97  Mass.,  407.)  The  jndges  in  this 
case  must  have  belonged  to  that  school  of  the  Babbis 
which  insisted  that  it  was  a  sin  to  eat  an  egg  laid  upon 
the  seventh  day  ;  or  have  been  lineally  dasoended  from 
the  members  of  the  Kirk  seaaion  of  Humbie,  who  cited 
poor  Margaret  Brotherstone  before  them  "  for  that  she 
did  water  her  kaill  upon  the  Sabbath  day,"  and  ordered 
her,  she  having  confessed  ber  sin,  "  to  give  evidence  in 
public  of  ber  repentanoe  the  next  Lord's  day."  (Buckle, 
vol.  iii.,  chap,  iv.,  note  182.) 

In  Indiana  (and  even  in  Vermont,  although  tbe  latter 
State  is  very  near  the  unco'  gnid  of  Massachusetts)  the 
Oonrts  have  oonaidered  that  the  colleeting  and  the 
boiling  down  of  maple  sap  is  a  work  of  neoessity  on 
Sunday  where  the  sap  ia  flowing  tmtHy  and  all  ihe 
troughs  are  full ;  the  maple  sugar  man  having  no  way 
of  saving  bis  harvest  save  by  emptying  the  troughs 
that  are  fnll.  (tforru  v.  State,  31  Ind.  169 ;  WhitMnA  v. 
QOman,  B6  Vt  297.) 

Again  in  liberal  Indiana,  tbe  brewer  is  allowed  to 
turn  ax  handle  the  barley  whioh  be  is  raaaufaotnring 
into  malt  for  his  beer,  as  twenty-fonr  hoars  negteot 
wonld  miUte  it  unfit  for  use.  The  tnrnitg  is  a  work 
neeeaaary  to  accomplish  the  objsot  which  the  brewer 
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baa  in  view,  and  as  the  law  aatfaoriaes  the  maoafaotore 
of  beer  the  labour  oeoesaary  to  make  it  is  lawfal  aod 
•  work  allowable  on  Bttnday.  (OrockeU  v.  Slate,  33 
lud.  416.) 

Id  Ohio  it  was  held  that  aoder  special  oiroamstaaoes 
a  miller  might  ^rind  on  that  day.  The  Jalge  said  fa«. 
thought  it  woold  hardly  be  qaestioned  tluit  a  gas 
oompany  might  snpply  ga*,  a  water  oompaoy  water, 
and  a  dairyman  milk  to  their  oastomers  on  that  day ; 
for  it  is  no  part  of  the  design  of  the  law  to  deRtroy  or 
impose  rainoQB  restriotions  upon  any  lawfal  trade  or 
basiness.    {tfOatriek  v.  Watm,  4  Oh.  St.  £66.) 

Again  in  Indiana  an  inn-keeper  sold  cigars  from  a 
stand  which  was  a  part  of  his  establishment,  and  the 
Ooart  held  that  he  was  not  paniabable.  The  Jndge 
■aid : — "  There  is  a  daily  necessity  for  potting  a  boose  in 
order,  cooking  meals,  drinking  co£fee  or  tea,  smoking  a 
aigar  by  those  who  have  aoqnired  the  habit,  or  con- 
tinning  any  lawfal  habit  on  Snaday,  the  same  as  there 
is  on  a  work-day,  and  whatever  is  neoessary  and  proper 
to  do  on  Sunday  to  supply  this  constant  daily  need  is  a 
work  of  neoessity  within  the  meaning  of  the  law.  It  is 
not  nnlawfal  to  keep  a  hotel  on  Sunday  in  the  same 
way  that  it  is  nsnally  kept  on  a  week-day,  and  if  a 
hotel  keeps  a  cigar  stand,  which  is  a  part  of  its  establish, 
ment,  from  which  it  sells  cigars  to  its  gaests,  boarders 
and  oastomers  on  a  week-day,  to  sell  cigars  from  the 
same  stand  in  the  same  way  on  Snnday  is  not  nn- 
lawfal. There  is  no  difference  legally  between  the  act 
of  selling  a  oigar  under  such  ciroomstanoes  and  the  aot 
of  fornishing  a  cap  of  tea  or  oofise,  a  meal  of  victuals, 
or  Bopplyiog  any  other  daily  want  to  a  customer  on 
Sanday  for  pay."  (Garver  v.  Stale,  69  Ind.  61.)  Smokers 
therefore,  cannot  oom  plain. 

In  Alabama,  as  in  Ontario,  all  shooting  is  forbidden 
if  it  is  not  jastifled  by  neoessity,  and  shooting  a  dog  in 
mere  misobief  is  not  a  necessity.  {Smith  v.  State,  fiO  Ala. 
159.)  In  Missonri,  however,  a  man  went  out  hunting 
on  Sanday.  He  was  proseoated,  bat  acquitted  as 
the  law  only  forbade  working  on  the  Sabbath  day; 
the  district  attorney  argued  that  "  hunting "  waB 
"  working,"  but  the  Judges  oonld  not  see  it  in  that 
light.     (State  v.  Oarpmter,  63  Mo.  694.) 

In  Massachusetts  it  has  been  held  that  cleaning  oat  a 
wheel-pit  on  Sunday,  to  prevent  the  stoppage  of  mills 
employing  many  hands,  is  not  a  worl^  of  neoessity 
within  the  meaning  of  the  law.  Nor  oan  one  who 
helped  at  this  work  as  a  matter  of  kindness  protect 
himself  by  claiming  that  what  he  did  was  a  work  of 
charity.  {U'Gnth  v.  Menm,  113  Mass.  467.)  No 
wonder,  when  the  law  is  such,  that  the  poet  wrote, 
"  AJas  for  the  rarity  of  Christian  charity  under  the  son." 
The  consideration  of  worlca  of  oharity  must  be 
deferred  aotil  some  futnre  time.  • 

[See  also,  on  above  snbject,  Seaman  v.  The  Oonautn- 
weaitK,  31  Am.  Law  Reg.  N.  S.  3fi6.— En.  0.  L.  J.]- 
Caiuuta  Lam  Journal. 


THE  CONVEYANCING  AND  LAW  OP  PROPERTY 
ACT,  1881.  WHERE  IT  SHOULD  BE  ADOPTED, 
AND  WHERE  EXCLUDED.— XX. 

(.OmUiimtd  fivm  page  218,  ante.) 

S^tlemeat  of  Lcatd  on  Marriage,  the  Children  tajdng  at 
Tenant*  in  Oommon  in  Tuil. 

The  limitations  may  be  slightly  shortened  by  nse  of 
the  phrase  "tenant  in  tail"  (sect.  61) ;  bat  we  advise 
that  the  acoraer  clause  be  set  oat  fully,  and  that  the 
short  aoorner  clause  used  ia  wills  sboald  not  be  nsed  in 
deeds :  {Law  Timu,  April  8,  p.  401.) 

It  will  not  be  safe  to  rely  upon  sect.  43,  which  makes 
provision  for  management  of  land,  and  application  of 
tenti  and  profits  daring  minority,  nnless  a  sapplamen- 
tary  olaose  is  added.  The  statutory  power,  unlike  the 
oommon  one,  does  not  apply  to  the  entire  land  when  an 
Infant  has  a  share.  It  only  applies  to  the  infant's 
share.  In  any  case  it  sboald  be  stated  in  the  settle- 
ment that  the  powers  of  sect  42  are  given  to  the  trnsteee. 
Power  of  leasing  should  be  inserted.    A  power  of  tftle 


and  exchange  sboald  be  given,  but  in  case  of  freehold 
land  the  details  may  be  omitted  in  reliance  upon  28  A 
34  Viot.,  o.  14(i,  PartL,  and  sect.  86  of  the  Oonveyanciug 
Aoik  Smt  the  statatory  power  is  not  quite  satisfactory 
when  the  property  consists  of  manors  or  copyholds. 
Also  power  to  sell  minerals  apart  from  sarface  should 
be  inserted  if  required.  Law  Timet,  April  16,  pp.  419, 
420. 

Our  remarks  above  as  to  trustee  clanses  apply  here. 
As  to  covenants  for  title,  see  Lou  Timet,  April  33,  p.  434. 
We  advise  usual  covenants  for  further  assnranoe.  As 
to  power  of  interim  investment,  see  below. 

Settlement  upon  Marriage  of  Preeholdt  in  Pee  Simple  vith 
utual  Clauia. 

Limitation  of  wife's  jointure  rentoharges  may  be 
shortened  by  omitting  powers  of  distress  and  entry 
(sect.  44).  It  must  be  distinctly  stated  that  it  is  an 
annoal  rentoharge :  sect.  44  (1).  Omit  apportionment 
olaase  (38  &  84  Vict.,  c  36,  s.  3).  There  is  no  need 
either  to  limit  a  term  or  to  empower  the  jointress  to 
limit  a  term :  sect.  44  (4).  It  may,  however,  be  well  to 
add  a  proviso  preventing  the  representatives  of  the 
jointress  limiting  a  term  after  the  expiration  of  one 
year  from  her  decease,  and  preventing  in  any  case  the 
limitation  of  a  term  exonediug  399  years.  This  is  to 
oast  the  "  long  term "  section  (66).  So  the  portions 
term  may  be  restricted  to  399  years  for  the  like  purpose. 
The  limitations  in  tail  and  fee  may  be  slightly  shortened 
(sect.  51),  but  the  oross-remainder  olaase  sboald  be  set 
oat  as  stated  above.  The  trusts  of  portions  term  may 
be  slightly  shurtened,  bat  generally  it  will  be  best  to  set 
tbem  cat  much  as  nsnal :  {Law  Timet,  April  39,  pp.  468, 
454.)  The  declaration  as  to  receipt  and  application  of 
rents  and  profits  daring  minority  may  l>e  maoh  shortened 
(sect.  43).  It  the  settlement  contains  limitations  to 
tenants  in  oommon  likely  to  come  into  practical  opera- 
tion, insert  supplement  to  sect.  43  as  above.  The  power 
of  sect.  43  shoald  be  expressly  given  to  the  trustees. 
Statutory  provision  for  aooamalations  needs  a  sapple- 
ment  sect. :  43  (6)  (iii.)  As  to  future  wife's  jointurs, 
power  of  leasiog,  powers  of  sale  and  exchange,  trastas 
olaases  and  covenants  for  title,  see  above.  In  settle- 
ments of  considerable  valna,  add  olaase  expressly 
making  power  of  sale  and  exchange  overreach  estates 
and  charges,  and,  in  any  case,  it  will  be  well-  to  giva 
wider  powers  of  Interim  investment  than  that  givea  by 
Lord  Craaworth's  Act  (seot.  7) :  {Law  Timet,  May  6,  pp. 
6,  6.) 

Settlement  of  Leaieholdt. 

In  settlement  of  leaseholds  as  personalty,  the  ttvst 
for  sale  may  be  shortened  (seotsi  86,  86,  88),  receipt 
olaase  (seot.  86),  maintenance,  and  aooamolation  olaasea 
(seot  43)  omitted,  and  trustee  olaasea  maoh  abbreviated. 
Id  settlement  of  leaseholds  npon  trusts  corresponding 
with  those  of  freeholds  caution  will  be  needed  to  seonra 
that  the  powers,  implied  by  statute  as  to  the  freeholds, 
are  extended  to  the  leaseholds.  Often  special  powers  as 
to  renewable  leaseholds  should  he  inserted.  Seot.  43 
applies  to  leaseholds,  bat  it  is  not  easy  always  to  see 
effeot  of  sect.  43  (5)  (iii.)  As  a  doubt  has  been  raised  ai 
to  whether  Part  I.  of  Lord  Craaworth's  Aot  applies  to 
leaseholds,  the  best  plan  will  be  to  give  the  trnatee 
power  to  sell,  exchange,  and  convey  the  lands.  This 
will  suffice  for  sales,  even  if  Cranworth's  Aot  does  not 
apply.  See  sects.  36,  86  of  Conveyancing  Aot:  {Law 
Timet,  June  8,  p.  78.) 

Settlement  of  Copskoldt, 

Covenant  tq  surrender  will  be  neoeaaary,  bat  deolara> 
tion  of  trust  may  be  omitted :  {Re  Ouming,  31  L.  T.  Rap. 
N.  S.  739 ;  L.  Rep.  5  Cb.  App.  73.)  luaeit  covenant  for 
further  assarance.  Often  special  powers  for  applying' 
sale  money  in  purofaasiog  enfranohisement  will  he 
needed.  In  settlements  by  reference  to  Mttlements  of 
freeholds  the  same  oaution  is  needfal  as  in  similar 
settlements,  by  reference^  of  leaseholds.  Seot.  43  applist^ 
hot  asct.  48  (6)  (iii.)  will  sometimes  oieate  a  diffioalty  : 
{Law  Tmet,  Jane  8,  p.  7&) 
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Omit  devise  of  tmat  and  mortgage  eitatea  in  oon- 
aeqaeaoe  of  seat.  30.  Tmat  for  gale  may  be  shortened 
(*eat.  SS).  Maintenance  and  sMonmalation  claasea  may 
be  omitted  if  children  are  to  be  entitled  at  twenty-one, 
ieo.  (aeot.  48).  Trnatee  claasea  may  be  shortened.  Com- 
pare remarks  on  settlements.  They  should  be  set  oat 
folly  if  the  will  inclades  foreign  property.  Advance- 
ment and  solicitor  trnatee  olaaaes  afaoald  be  inserted  if 
required:  {Law  Time$,  Jane  10,  p.  96.) 

CopykaUi. 

For  partial  list  of  sections  aSeatiag  oopyholda,  see 
law  Timtt.  Jane  8,  p.  178.  Sects.  3  (v.),  8  (2)  (6),  7  (5), 
81  (1),  84  (3)  make  some  special  reference  to  copyholds. 
Sect.  63  (easements)  doed  not  apply  to  them. 

Conditions  of  sale  may  be  shortened  by  reliance  on 
aect.  3  (3).  In  covenants  to  surrender  omit  general 
words  and  all-estate  clanse,  except  they  are  on  the  conrt 
nils.  In  conveyances  on  sale  and  mortgages,  the 
statutory  words  may  be  used,  and  covenanto  for  title 
omitted  if  there  ia  a  covenant  to  snrrender,  but  not 
otherwise.  Mention  the  "heirs"  in  surrenders.  In 
mortgages,  either  insert  power  of  sale,  or  at  least  give 
an  ezpreas  charge  with  the  covenant  to  surrender :  {Lav 
Tuna,  June  10,  p.  96.)    As  to  settlements,  see  above. 

8omt  additional  CatUiom  <m  to  Reliance  upon  the  Act. 

'Where  it  is  intended  to  make  the  benefit  or  burden  of 
ft  covenant  ran  with  the  land,  the  word  "  assigns " 
should  be  mentioned,  notwithstanding  aect.  68.  Before 
enlarging  any  long  term  under  seot.  66,  the  new  Con- 
▼eyancing  Bill  now  before  Parliament  shoald  be  read 
and  considered,  as  it  contains  a  retrospective  proviaion. 
Be  cautioaa  aa  to  reliance  on  the  Act  in  case  of  settle- 
ments and  wills  where  the  trusts  relate  to  property 
abroad. 

We  may  add  that,  in  many  cases  where  the  details  of 
powera  are  omitted  in  conaeqaence  of  the  Act,  it  may 
be  wise  to  give  a  power  of  investment  of  proceeds  of 
sale  money  wider  than  that  given  by  law. 

Conelvtmon. 

We  have  been  unable  in  this  series  to  discuss  the 
subject  of  the  enlargement  of  long  terms,  but  hope  to 
find  an  opportunity  for  this  after  the  passing  of  the 
Conveyancing  Bill  before  mentioned.  Also  it  will  be 
better  to  consider  the  effect  of  this  Act  on  the  law 
relating  to  married  women  after  the  fate  of  the  Con- 
veyancing Bill  and  Married  Women's  Property  Bill 
have  been  decided.  The  Conveyancing  Bill  also  makes 
great  alterations  with  regard  to  powers  of  attorney,  and 
tba  disonssion  of  these  likewise  will  be  postponed. 


TEXT-BOOK  ADDENDA. 
[From  the  iMm  J«»mal.J 

BeerhoHie  Act,  1869  {St  *  SS  Vict.  e.  17),  t.  8. 
Zety  and  Poulhe$  on  Licenting  (iitd  Edition),  7i. 
Where  the  jnatices'  dark  makes  a  minute  of  the  gronnda 
of  the  refusal  of  an  o£F-lioeooe  for  non-qualification,  there 
is  a  sufficient  specification  in  writing  to  aatiafy  the  atatate 
{Jttgina  f.  Liemnng  Juttieti  qf  Cumberland,  61  Law  J.  Rep. 
Q.  B.  142).  

Malidoiu Ivjwry  to  Property  Act  {S4  ASS  Viet. c  97, f. 6t. 
Malioious  injury  to  the  property  of  the  owner  of  a  right 
to  tbe  herbage  is  not  committed  by  playing  bowla  on  the 
tiilrf  {Lam  v.  BUringkam,  51  Law  J.  Kep.  M.  0.  18). 


Bighwiyt  and  Locomotiva  Amendmtnt  Act,  1878  (41  A  4t 
Vict.  e.  77),  I.  gS. 
Justices  held  jurtified  in  finding'  tiiat  carting  boilding 
material  necfsaitating  the  uae  of  '  traila '  down  bill  was  not 
eztraordinary  trafllc  giving  occsaion  for  a  claim  for  damages 
{Picitrina  iiahvay  Bocad  v.  Barry,  61  L.  J.  Bep.  AL  0. 
IT). 


OXTABTEBLT  IHBEX  TO  CASBS.* 

A.<iding  party  (see  AmendmaU), 
Administration:  (and  see  Deaths 

absent  administrator  become  bankrupt ;   limited  ad- 
ministration to  hi*  aaaignee.    Good*  of  Hanvtumd — 

MU.  164. 
of  real  and  personal  estate;  costs,  how  to  be  borne. 

Patching  v.  Parnett—iSia.  232. 
Amendment:    adding  co-defendaiit ;   agency;  two  causes 

of  action ;  breach  in  respect  nf  one  oat  of  the 

jurisdiction;  Jud.  Act,  Sch. r.  19 ;  0.XV.,rr.8,  4. 

Oreatan  v.  If.  0.  W.  Ry.  Co.— Eep.  94. 
Appeal :  (and  see  Landlord  and  Tenant.) 

order  aa  to  coeta ;  interpleader  proceedings.    Hartmont 

V.  Fofter—THa.  220. 
action  remitted  to  county  court ;  appeal  to  Court  of 

Appeal.    Bmnlei  v.  Draht  *  Co.—lSii.  282. 
order  impoaing    defendant'a    coata    on   third    party; 

appeal  against.      Hornby  v.  Cardvdl — Mis.  269. 
Arbitration  (aee  Principal  and  Surety). 
Assault :  constable  witneeaing  ;  assaulted  party  refhring  to 

prosecute;   summons  by  constable  m   his  own 

name ;  24  ft  25  Vi&,  c.  100 ;  26  ft  26  Via,  c  60. 

Bamt  V.  /lutteei  of  Snnitherry — Mis.  193. 
Attachment  of  debts  :   money  due  to  debtor  on  deposit 

receipt ;  debt  due,  but  not  payable ;  conditional 

order  to  attach ;  C.  L.   P.   A.  Act,  1866,  s.  63 ; 

O.  XLIV.,  r.  2.    Seidy  r.  Catey—Kep.  98. 
application  for  ;  reasonable  auqiicion  that  money  does 

not  iMlong  to  judgment  debtor ;  issne  to  determine 

whether  it  is  trust  money.     Botert*  ▼.  Dtath — 

Mis.  220. 
fund  with  gift  over  on  its  being  charged.    8.  W.  Loan, 

ite ,  Co.  V.  Aoierfion— Mis.  269. 
Anction  (see  Sale). 
Award  (see  Prmeipai  and  Sttrtty). 

Bui :  (and  see  Swetiet  to  be  of  good  lehaviow.) 

money  received  as  security  from  the  acenaed  on  crimi- 
nal charge;  recovery  back.     Wilion  v.  Strugndl — 
Mia.  194. 
Bankruptcy  :  (and  see  A  dminittration.) 

discliumer  of  lease  ;  discretion  aa  to  terms.    JEr  parte 

Ladbwy — Mis.  154. 
convict;   debtor's   summons;    adjudication.      In  re 

ffarrii—Ma.  194. 
bankrupt's  estate ;  sale  to  his  trustee's  partner.    /»  re 
Moore— His.  232. 
Bin  of  Exchange  (aee  Negotiable  Initrufneni), 
Bill  of  Sale  :  affidavit  of  attestation  ;  ngnatura  of  solicitor. 
Sharp  V.  iJircA— Mia  220. 
statement  of  consideration  ;  whole  amount  stated  as 
paid  on  execation  ;  part  retained  for  other  porposea. 
In  re  Spindler—Mia.  244. 
Breach  of  Marriage   Fromiae  :    evidence  ;    corroboration ; 
V.  JJioe— Mia.  366. 

Carrier :  live  stock ;  abaence  of  evidence  of  negKgenoe,  or 
of  oauae  of  injury.     M'lndoe  v.  M.  O.  W.  Ry  Co.—' 
Mis.  228. 
contract    limiling    liability;    reasonable    conditional 
Moart  v.  0.  M  Ry.  Co.— Via.  223.  287.    [And  sea 
Com,  by  the  present  writer,  tft. — B.  If.  B.'] 
live    stock ;     delay    in    transportation ;     Contagiona 
.  Difieaaes  (Animals)  Act,  1878 ;  contract;   impos- 
sible performance.      Rootk  v.  The  ttidlaad  Ry. 
Co. — Mia.  275.    [And  see  Com.,  by  the  present 
writer,  ib.  276,  289,  317.— B.  N.  A] 

Certiorari  (see  Steretiei  to  he  of  good  bdiamour). 

Collision  (see  Merchant  Shipping  Act,  1864). 

Company  :  shares  forfeited  for  non-payment  of  oalla  :  re- 
aale  by  directors  at  leas  thui  full  price ;  contract 
not  registered;  BamteeU'e  eaie — Mis.  145. 

'Reanmed  froin  p.  1(2^  OMta.  The  nomermla  with  Rspu  preflAftd 
refer  to  the  pmgea  or  the  Ibish  Lxw  Tihbs  Ripoara.  The  aamerala 
with  Mis.  prefixed  refer  to  the  pages  of  the  MlaceUaneoiu  portioD  of 
this  Journal. 
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inaotregat,  but   winding-up    petition   not  preaented ; 
solicitor,  directed  by  tiie  Directors,  paying  press- 
ing olMiBa ;  receipt  from  Directors  for  amount  in 
pre-psyment  of  oalls^  fraudulent  preference.    /» 
f«  27l<  Bxdumige  Banlcmg  Co. — Mia.  145. 
petition  to  wind  up,  by  mortgagee  ahareliolder ;  ao 
aaaeta  but  property  mortgaged  ;  restraining  power 
of  Bale  till  hearing.     Exp.  PM — Mia.  154. 
honA  fide  diapnte  aa  to  debt,  and  company   solrent ; 
juriadiction  to  restrain  creditor  frmn  presenting 
winding-up  petition.     CtreJc,  itc,  Co.,  v,  Laoery — 
Mia.  1S4. 
contribution  to  eompany's  debts ;  holders  of  poIioieB  in 
mutaal  societies.     In  re  Ortat  Brikun,  ie.,  Soc, — > 
Mil.  207. 

Contagious  Diaeaaea  (Auimala)  Act,  1878  (aae  Cirrter). 

Contract  (see  Carrier). 

Convict  (see  Bankn^tq/). 

Cormpt  Praetioea  Aot :  witness  not  truly  answering  crimi- 
nating question  ;  jarisdiction  to  withhold  cer^ifi- 
eate.    S.  v.  Boll— Mis.  154. 

Costa:    (and  see  Adminittralion — Appeal — Landlord  and 
Tenant.) 
recovery  of  Court  fees  paid  by  person  not  a  soUdtor. 
Verlander  v.  £ddolU— Mis.  220. 

Criminal  Law  (aee  AuatUt—BaU—FOoaM  Act,  1870). 

Death :  (and  see  Employeri  Liability  Act  1880 — Negotiable 
Jmtniment.) 
jn^esnmption  of ;  absence  for  over  seven  years ;  adver- 
tisements ;  grant  of  letters  of  administration ; 
evidence  of  death.  Se  Reary'i  TruMs — Mia.  187. 
[3ee  Com.,  by  the  present  writer,  ib.—E.  N.  5.] 
avidaioa  of;  advertisement  without  result;  grant  of 

administration.  Ooode  of  Drugan — Mia.  147. 
evidence  of,  to  determine  aurvivorship  ;  deaerter  from 
army  oeaaing ,  to  communicate ;  presumption, 
Staeart't  Truitea  v.  iSteioart— Mia-  171.— [See 
Com.,  by  the  present  writer,  ib. — E.  N,  B,] 
evidence  of ;  burial ;  life  shown  still  in  existence. 
Nolan  V.  iTe^/y— Mis,  205. 

Demur,  leave  to  (see  PltaUng). 

Deposit  receipt  (am  Attachment  ofdAtt). 

Diacovery :  letter ;  writer  unable  to  recollect  contents. 
Dalrt/mpU  v.  Le$lie  -  Mis.  220. 

Disclaimer  (see  BanJan^ftey). 

Diatreaa  (see  Landlord  and  Tenant— Mortgage). 

Basement :  owner  of  land  building  houae  on  its  extremity; 
right  to  lateral  support  at  end  of  twenty  years 
Angv*  V.  Dalton — Mis.  154. 

Employers'  Liability  Act,  1880  :  notice  of  injury  fron) 
negligence ;  delivery,  Adamt  v.  NighUngalt — 
His.  247.  [See  Com.,  by  the  present  writer,  ib. — 
B.  N.  B.] 
contract  in  ouster  of ;  pnblic  policy  ;  power  to  contract 
surviving  relatives  out  of  benefit  of  Lord  Camp- 
bell's Act.  Grifithi  V.  Earl  of  Dudley— Wa.  303. 
[See  Com.,  by  the  present  writer,  xb. — E.  N.  B.} 

Equitable  Mortgage :  deposit  of  title  deeds  ;  non-registra- 
tion ;  priority  of  mcumbrance.  Be  Burke' i  Ettate — 
His.  185,  197,  209.  [See  Com.,  by  the  present 
writer,  ib.,  and  by  others  195,  271.—^.  N.  JJ.] 

Evidence  (see  Breach  of  Marriage  Promite — Corrupt  Prae- 
tieet  Ad— Death). 

Execution :  vrrit  oi  fi  fa.;  direction  to  sheriff ;  solicitor 
and  client;  implied  authority.  Smith  v.  Keal — 
His.  166. 

Executor  (see  Mortgage). 

Velona  Act,  1870  :  restraint  on  alienation ;  payment  of 
debta.     In  re  Harrie — Mia.  194. 

Oarniahee  (see  Attachment  of  DebtiJ. 

Impossibility  (see  Carrier). 
Injunction  (see  Mortgage). 
Interpleader  (see  Appeal). 

Judgment  (see  Principal  and  Sartty). 
JuaUoe  of  the  Peace :  (and  aee  Suretiet  to  bt  of  good  be- 
haviour.) 


borough  under  Municipal  Corporations  Act,  188S,  not 
having  separate  commission  of  the  peace  ;  mayor 
not  justice  of  peace  for  barongfa.  Wilton  v, 
Stnignell—lla.  194, 

Isandlord  and  Tenant :  (and  see  Baniruptey.) 

Act,  1881.  ss.  7,  8  (9',  67 ;  Act,  1870,  a.  4 ;  indioial 
rent,  determination  of ;  impravements ;  predeoaa* 
aor  in  title ;  lessee  oontinoing  in  ocenpation  from 
year  to  year ;  compensation  by  landlord  ;  true 
value ;  fair  rent ;  appeal,  anbject  of ;  statute,  ooo- 
Btruotion  of;  retroactive  operation.  Adamt  v. 
Dunieath — Rep.  69. 

Aot,  1881,  ss.  7,  8  (9) ;  judicial  rent,  determination  of ; 
improvementa ;  predecessor  in  tiUe  ;  lessee,  con- 
tinuing in  occupation  from  year  to  year ;  oompen- 
aation  by  landlord;  low  rent.  GolUtii  y.  Lord 
FitaniUiam^—Uep.  86. 

Act,  1881,  8.  6  (9);  Act,  1870,  s.  4  (o)  ;  judicial 
rent,  determination  of  ;  improvements ;  permanent 
buildings;  acceptance  of  lease,  covenanting  to 
l^eep  and  give  up  in  repur ;  deductions  from 
letting  value,  in  respect  of  improvementa.  Bren- 
nan  v.  Laiouchc — Eep.  88. 

Act,  1881,  a.  6 ;  fees  payable ;  notice  of  appeal ;  oopiaa 
of  orders  and  documents. — Mis.  163. 

Act,  1881  ;  effect  of,  as  to  party  responsible  for  con- 
dition of  premises,  under  the  Sanitary  Acts. 
Athy  Board  of  Guardiam  v.  Keegan  — Mifi.  175, 

Aot,  1881 ;  determination  of  fair  rent ;  ten  ant,  who 
entiUed  to  proceed  for ;  award  of  compensation 
on  quitting  holding ;  fixing  fair  rent,  whether 
ancillary  to  sale.     Bonar  v.  WiUoa — Mis.  192. 

Aot,  1881 ;  valuer  employed  under  County  Court ; 
expenses  of.    Byrne  v.  Byrne — Mis,  193. 

Act,  1881,  a.  62  (2)  ;  town-park,  what  oonstitutea  ; 
town;  holding  partly  used  for  agricultural  pur> 
poses.    Doyle  v.  Boland — Mis,  193, 

Act,  1881 ;  extension  of  time  for  serving  notices,  &0,, 
expenses  of  inquiries  on  applications  for  advanoes  ; 
agreements  to  refer  amounts  of  fair  rent  to  valuer 
named  by  Commiasion. — Mia,  203. 

distress  for  rent ;  lodger,  who  under  34  &  85  Vic,  a 
79.     Morion  v.  Palmer — Mis.  220. 

Act,  1881  ;  agreements  as  to  amount  of  fair  rent ; 
Form  No.  33  ;  withdrawal  of  originating  notice. — 
Mis,  292. 

Lease  (see  Bankruptcy). 

Lodgers'  Goods  Protection  Ad^  1871  (aee  Landlord 
and  Tenant), 

BCagistrate  (see  Jviticeof  the  Peace — Suretitt  to  be  qf  good 
behaviour). 

Married  Woman  (see  Probate — SettUmait). 

Merchant  Shipping  Act,  1854:  collision  ;  limit  of  liability ; 
register.     The  John  Ormtton — Mis.  166. 

Misrepresentation  (see  Specific  Performance). 

Mortgage  :  (and  see  Company — Equitable  Mortgage.) 

mortgagee  prevented  by  mortgagor  from  tiJdng  poa- 
aesdon  ;  injunction  ;  recdver.  Trunum  v.  Sad- 
grave— tSia.  146. 
mortgagor  in  liquidation  ;  diatreaa  by  mortgagee  for 
interest;  retention  of  anrplna  realised,  towards 
prinoipal.  In  re  Bettt—Mii.  145. 
executor  taking  renewal  of  lease  in  his  own  nagie; 
mortgage  for  faia  own  purposes ;  title  of  mortgagee 
subject  to  prior  equities  of  testator's  estate,  Ih 
re  Morgan — Mis.  154. 

Negligence  :  (and  see  Employen'  Liability  Act,  1880.)      - 

sewer  required  by  Act  of  Parliament  to  be  made  by 

defendants ;  outfall  into  river  necessary ;  injury 

to  barge ;  defdndants  not  liable  without  negligence, 

Dixon  V.  Met.  Board  of  Workt—Uia.  154, 

Negotiable  Instrument:  delivery  with  blanks  not  filled ; 
implied  authority.  Angle  y.  N.  W.  Inec  Co.— 
Mia,  261.  [And  aa  to  the  effect  of  the  death  of 
an  acceptor  of  a  bill  of  exchange,  blank  aa  to 
drawer'a  name,  aee  casea  collated  by  the  preaent 
writer,  ib.—S.  N.  B.} 
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P<irties  (see  Amendmenl). 

Pleading ;  leaye  to  plmd  and  denrnr ;  application  on  siun- 

moDi;   O.  XXVri.,  r.  S.    Kane  v.  Stoneyford 

Sieer  Drainage  Oo  —  Rep.  93. 
Folioe  Conatable  (see  AuauU). 
Predecessor  in  title  (see  landlord  and  Tenant). 
Pramunption  (see  Death). 
Plinoipal  and  Surety :  jodgment  or  award  against  principal ; 

effect  as  against  aaret; ;  agreement  to  be  bound. 

Sx  p.  Tounff — Mis.  146. 
Probate :  (and  see  Bankntptey.) 

.married  woman  ;   disposition  by  will,  under  power  of 

appointment,  of  real  estate  only.     Qeodt  of  Than- 

itTUon — Mis.  161. 
two  wills  and  oodioil,  made,  relatively  to  first,  by  mis- 
take for  second ;  all  inclnded  in  probate^    Qooit 

o/iStedAam— Mis.  166. 

Railway  (see  Carrier). 

Beoeiver  (see  ilartgagt). 

Kemittal  to  Inferior  Court :  (and  see  Appeal.) 

oonnty  not  specified  in  notice  of  motion  ;  C.  L.  P.  A. 
Act,  1870.    Ferguton  y  Burrow*— Bep.  98. 
Bentcharge  (see  Will). 

Sale:  (and  see  Bankruptcy— Company — Specific  Perfann- 

anet.) 
.  warranty ;  goods  of  vendor's  own  manofaotun.    John- 
ton  y.  Bayltan—yiM.  164. 
aaction  under  order  of  Court ;  duty  of  solicitor  to  pay 

deposit  into  Coort  for  auctioneer  ;  defalcation  by 

one  of  firm  of  solioitors ;  liability  of  otherv.    Biggt 

y.  ^r<«— Mis.  282. 
Settlement :  wife's  personalty  ;  limitations  in  favour  of  her 

next  of  kin  irrevooabla.     Paxil  y.  Paul — Mia.  194. 
Sheriff  (see  Keecution). 

Ship  (see  Merchant  Shipping  Act,  ISBi—lfegUgenee). 
Solicitor  (see  Bill  of  Sale— Cottt— Execution — SaU). 
Specific  Ferformsnce  :  particulars  of  sale  ;  misstatement  of 

length  of  term  for  which  tenant  of  vendor  held ; 

rental ;  misrepresentation.    Ooddard  v.  Jeffrey* — 

Mis.  282. 
miarepresentatioD  ;  kuowledge  of  nntrath,  or  statement 

of  non-reliance  on  representations.    Redgrave  y. 

Bwrd—Ua.  269. 
Sammons  (see  Auatdl — Pleading— Suretie*  to  be  of  good 

behaviour). 
Sureties  to  be  of  good  behavionr :   inciting  tenant  not  to 

pay  rent ;   justioa    of  the  peace ;   jorisdiotion  ; 

certiorari ;   practice  ;  sapplemental  affi>lavits  ;  84 

Bid.  8,  c.  1.     Queen  (Reynolds)  v.  Jtutieet  of  Co. 

Cbri— Rep.  89. 
inciting  tenants  not  to  pay  rent ;  justice  of  peaoe ; 

jorisdictton ;  sammons  or  warrant ;  certiorari ;  34 

Ed.  8,  c.  1.     Queen  (M'Cormick)  v.  Juslica  vf  Co. 

CZore— Rep.  91. 
Surrivorship  (see  Ihath—Will). 

Warrant  (see  Suretiet  to  be  of  good  behaviour). 
Warranty  (see  S<Ue). 
Will :  (and  see  Probate.) 

"survivor  or  survivors  ;"  oonstmotioD.     Se  Somer't 
Atote— Mis.  220. 


ADMISSION  OF  SOIilCITORa 
The  following  gentlemen  have  been  admitted  solicitors 
of  the  Court  of  Judicature : — Messrs.  Hugh  J.  Hayes, 
Thomas  Bice,  John  C.  Wakeham,  Henry  F.  C.  StepheDS, 
William  Shean,  Thomas  I.  Bennett,  and  Gerald  B. 
Fitzgerald. 

THE  LATE  JUDGE  KEOGH. 
Mr.  A  P.  Sharp,  of  Great  Branswick-street,  sends  a 
photograph  of  a  Celtic  Cross  which  he  has  erected  at 
Bonn,  on  the  Rhine,  to  the  memory  of  the  late  Right 
HoDOorable  Jadge  Eeogb.  This  latest  sample  of  native 
•rt  bat  been  exeoated  from  a  design  by  Mr.  Thomas 
Drew,  B.H. A,  srobiteot.  The  cross,  whioh  stands  18  ft. 
in  height,  is  of  Kilkenny  limestone  of  finest  quality,  and 
is  carved  (as  from  the  clearness  of  the  photograph  w* 


are  well  enabled  (o  iad|{e)  in  a  style  which  does  the 
sculptor  the  highrat  credit.  The  shaft  is  ornamented 
with  the  well-known  interlaced  patterns  taken  from  old 
examples ;  while  the  uppar  part  has  symbolical  heads 
in  hi^  reliel  The  following  is  oarved  in  sank  letters 
on  base: — 

UwUmeath  lies  buried 

The    Right    Honoimble 

WILLIAM  KEOQH, 

Wbo  died  in  Bonn,  on  the  SOth  dsj 

of  September,   1878,  Aged  60  yeus. 

He  mu  for  Ten  yeen  a  member 

of  the  Britlah  Houae  of  Commans, 

and  for  Twenij  yean  a  Judge 

of  the  Court  of  Common  Pleas, 

and  Member  of  the  Privy  Connea 

tn  Ireland. 

Ee  was  dlstlngniahed 

as  an  Orator,  Btataaman,  and  Jndgei 

"  Justnm  Bc  tenacem  propoaitl  Tlmm." 

Friends  and  admirers  have  erected 

this  Irish  Croaa  to  hia  memory. 

R.I.P. 

— Irteh  Builder. 


APPOIgTMEUTS  AWD  PSOMOIIONS. 

NoTA  Bnra.— Information  intended  for  pablleatlon  under  the  abor* 
heading  abonld  reach  us  not  later  than  Friday  morning  in  aacli 
week,  as  pablleatlon  is  otberwiae  delayed. 

Mr.  John  F.  Moriarty,  A.B.,  Barrister-at-Law,  has 
been  appointed  a  Crown  Prosecutor  for  the  Counties  of 
Cork  and  Clare. 

Mr.  Edward  Sullivan,  A.B.,  Barrister-a*-Law,  has 
been  appointed  a  Crown  Prosecutor  for  the  City  of  Cork. 

Mr.  John  EUard,  Solicitor,  has  been  appointed  Clerk 
ol  the  Peaoe  and  Crown  for  the  Connty  of  Limeriok. 


BOOKS    BEC£IV£B. 

A  Summary  of  the  Law  on  the  Liability  of  Smployen  for 
Pertonal  Injuriei.  By  W.  Howland  Bobebts,  of  the 
Middle  Temple  and  Western  Circuit,  Esq.,  Barrister- 
at-Law;  and  Okobob  Henby  Wallace,  M.&..,  of  Lin- 
coln's Inn,  Esq.,  Barrister  at-Law.  Second  Edition, 
Enlary^.  London:  Beeves  d;  Turner,  100  Chancery- 
lane,  Law  Booksellers  and  Pablishers.    1882. 


COURT   PAPERS. 

LAND     JUDGES. 

Sittings  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  Jodob  Flahaoak. 

HONDA  Y. 

In  Chaxbeb. —Trustees  Sir  £.  Hulsa,   confirm  sale. — 

D.   O'Callaghan,   do.— Sir  J.   0.   FitzOerald,    allocate.— 

A.  H.  Goff,    to  declare  purchaser. — Trustees  Botherain, 

allocate. 

In  Codrt. — Miscampbell,  to  vary  order. — O.  Graham, 
as  to  objection. 

Before  Bxahimeb  (Mr.  Kennedy). 
B.  Chadwiok,  rental. 


TUBSDA  r. 

In  Chahbeb. — J.  Trueman,  confirm  sale. 

In  Coubt. — J.  M.  Walker,  final  sohedule.— O.  Conelly, 
do.— Trustees  \V.  Scully,  do.— 6.  S.  Roper,  do.— L.  H. 
Nuttall,  do.— P.  Holland,  do. — P.  Hanley,  do. — Represen- 
tative Church  Body,  as  to  letting. — B.  L.  Hunt,  do. — 
B.  Hall,  payment. 

Before  Exahibib  (Mr.  Kennedy). 
A  Sullivan,  rental 

BALIS. 
COBFOBATION  OF  LiMIBICK     -  -     27  lots. 


THVRSDA  Y. 
IH  CooBT.— G.  A  Bell,  from  6th.— H.  Coulter,  diwo- 
tions. — H.  Coulter,  objection. 


Digitized  by 


Google 


July  8, 1882.]         AND  SOLICITORS'  JOURNAL. 


829 


PRtDAT. 

■AIiIS  a  OODBT. 

J.  Gabkt 

Tbubtbe  Bubun  Libbabt- 

E.  CBooRi.ir 

L.  Cbosthwaitb     - 

Tbustkb  O.  Wbbb  • 

A.  D.  Bbownb 

J.  M'Makos 


2  lot*. 
1  lot 
1    „ 

3  lotl. 
1  lot 
1    ,. 

1    „ 


Before  the  Rt  Hon.  J  anal  Obmbbt. 

WEDNSSDAT. 
Before  Ezamuib  (Mr.  M'Donnell). 
Moiuter  Buik,  rental. — J.  Morgan,  to  take  acoovmt. 


FRIDAY. 
Before  Exahinib  (Mr.  M'Donnell). 
W.  W.  Omy,  M  to  mnp. 


COURT  OF  BANKRUPTCY. 

A.DJIJDIOATIONS  IN  BANKRUPTCY. 
Vu  dl—tf  AdfwKeaUmu  artjirit  gitm,  the  SUlintt/ottoit  in  Italici. 

Brace,  Jonathan,  of  SaoTille,  Pallasgreen,  in  the  eoontr  of 
Limerick,  Esquire.  June  16 ;'  Friday,  July  14,  and  Tua- 
day,  Augutt  I.    S.  Davoren,  solr. 

Feoiy,  Patrick,  of  No.  12  Cook-street,  and  No.  16  MaryV 
abbsy,  in  the  city  of  Dnblio,  publican.  June  20;  Tuesday, 
July  18,  and  Friday,  Augutt  4.    Frederick  Sutton,  solr. 

Murphy,  John,  of  Jor-street,  Belfast,  in  the  countr  of  Antrim, 
contractor  and  measurer.  September  16 ;  Tuesday,  July 
25,  and  Friday,  August  11.    Bennett  Thompson,  solr. 

O'Brien,  Peter,  of  29  Essex-street,  in  the  citv  of  Dublin,  grocer. 
June  20;  Tuesday,  Jfdy  \6,  ttai  Friday,  August  i.  Casey 
and  Clay,  solrs. 

O'Neill,  Andrew,  of  Barronstrand-street,  in  the  city  of  Watei^ 
ford,  ironmonger.  June  27;  Friday  July  21,  and  Tues- 
day, August  8.     Ihomas  Otrrard,  solr. 

SlatteiT,  Harriett,  of  Thomas-street,  in  the  dtT  of  Limerick, 
widoir.  Jane  18;  Ttusday,  July  25,  and  Friday,  August 
11.    Mi^atl  Lttiiin  4  ^i  ■o^'*- 


SoxK  years  ago  Col.  Y.,  who  was  a  lawyer  of  this 
place,  and  a  man  of  oonsiderable  self-eateem,  argned 
one  of  his  own  oases  before  the  Bnpreme  Conrt  of 
Georgia.  In  opening  his  addrsea  he  said ;  "  May  it 
please  you  Hoaors,  there  is  an  old  Frenoh  maxim,  that 
a  'lawyw  who  argoes  his  own  case  has  a  fool  tor  a 
client;'"  and  then  went  on  to  win  his  oase,  and,  of 
coarse,  to  refate  the  "  old  French  maxim."  He  re- 
qaested  Jadge  M.,  who  was  to  remain  in  Atlanta  a  few 
days,  to  telegraph  him  at  Angnsta  the  decision  in  his 
case.  The  judge  telegraphed:  "As  to  old  French 
maxim,  affirmed ;  as  to  case,  reversed." — Central  Lam 
Journal. 


BIBTHS,  MARRIAGES.  AND  DEATHS 

BIRTHS. 
WHITE— Jul;  6,  at  OarHner'* place,  the  wife  c(  P.  A.  O'C.  Wblta, 
Esi.,  b«iTlst«r-at-Uw,  of  a  son. 

MARRIAGES. 
ETRE  and  ELLISOH— July  i.  at  St.  Harta's,  SheneM,  Edmund  W. 
Byre.  Esq.,  son  et  the  lata  Edmund  Moore  BTre,  Esq..  so  icitor, 
l>nl>lin,taHUdaMiu7  (Lilj),  joungest  daaghtar  of  H.  J.  Elllaon, 
Es«,  Beech  Hill,  8b«fBeld. 

DBATHa 

O'BRIEN— June  30,  at  the  Conrant  o(  the  Sacred  Heart,  Barcoitft- 

street,  Dublin,  In  her  44th  year,  and  the  Uth  of  her  rellglou*  pro- 

featloo.  Mother  Margaret  O'Brien,  seoond  daughter  of  the  late  Hon. 

Justice  O  Brien. 

70NEKAL    REQUISITES   OF    EYERV 
DESCRIPTION. 

49,     WALLER,     50, 

DENZILLE-STREET.  3^7 


OdBLIN  STOCK  AND  SHARE  LIST 

JUI.T 

DBSCSIFTIOH  OF  STOCK 

Sat.|Moii.,Tgea.  W.d.,Thur    Fn. 

•Paid     aovemmant. 

—  3  D  c  Consols 

—  3  p  e  Reduced     .. 

—  SewjpeStocU 

IHDIA  STOCK. 
4  p  e  Oet.  1888  )  Trsf  ble.  *t      .. 
3tpcJao.lMl(Bk  of  Irel.     .. 

Banks. 
100    Bank  of  Ireland 
XJ    Bibsmtan  Banting  Co 
so    London  and  Omntt  (UTdJ 
■5    London  Joint  Sloek 
10    LondonaniTrnUnttK.UCd 
lO          Do.           Sat 
t|  Ifuntter  BantfUmUtd) 
10    National  BanKUmlted)  .. 
to    iraHonalo/UsorpKLtfdJ 
lo    Roitaf  Bank 
as    Standard!^ B.  a.  A.,  HTd 

Steam. 
SO   British  A  Irish    .. 
lOO  Oltjof  Dublin   .. 
JO    Dublin  and  OlasKow         .. 
10    Dnndalk  (Limited) 
BUnes. 

I    KllUloeSlateCo.(llt'd)    . 
*    ifin*niiOo.o/lrtland(Ued' 

MtseeUMieous. 

10   Alliance  *  Dub.  Cons.'  Oas 
8          i>i>.             do.    yew 
4    Amolt t  Co.,Umiled 
K    C.  Dab.  Brewery  Co.  Olm.) 

Tramways. 
10    Belfast  Trams     .. 
10    Dublin  United  Tramways 
lo    EdlnburKh  Street  Trams 
10    L'pl  Un'td  Tram  A  Bus  I'td 

aallwaya. 
100   Dublin,  Wklow,  A  W'ford 
loo    Great Kortheni (Ireland). 
100    Gt.Southernand  Weetern 
100    Midland  Gt.  Western 
50    Watarford  and  Limerick  .. 
Railway  Preftrenoe 
too    D.,W..  *  W.,Spe<18«0) 
too    at. irth'n (Irlnd)  gtd 4 p < 
too   PcDtpc 
100   Mid. Great Westeni,4pe 
ISO    Da,  t  p  e 

100    Watfd.  A  Limerick,  4  p  c 
so    Do,,  new  red,  t  p  c 
DelMnture  Stoeka 

—  Belfast  A  Nth'n  Cos,  4  p  e 

—  C'fargns  and  Lane  4  p  o 

—  Dublin  A  Wlcklow4pe   .. 

—  Do„4^pc 

—  Gt.Northem(Ireland)  4  p. 

—  Do.,4ipc 

—  Do.  »  p  c 

—  6t.Marth'aAWe«('n4ip« 

—  Ot.Sontti'n  A  Wost'n.  «  p  r 

—  Kilkenny  Junction,  A,fipc 

—  Midland  Ot.Woat-n.4pc 

—  Dc  4i  p  e 

—  Do..4{pe 

—  Waterford  A  Central  fpe 

—  WaterTdALImertekdpc 

—  Do.,4«pc 
maoeiuuieoiui  DelMnt. 

Ballast  Office  DebL.£M  «s  td,  4  p  c 
Dnb.A0HaaS.P.Co.(1887)ipe    .. 
Pipe  Water    Old,  <M«iLSd.     .. 
Da         New,  £100, 
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*  Sharea  not  fully  paid  up  are  t>ren  in  /taliei.  t  x  d 

Bank  Bate— Of  Oiseonot— 8|  per  east..  Hrd  March,  I'St 
Of  Deposit— 1  psr  cent..  2grd  Hsrch,  1S8S 
Mama  Days- July  Uth  and  27th,  1881. 
Account  Days- July  18th  and  18tb,  1888. 
BuslnasaeoniTneneaiiat  1  SOn.ni. 

The  Stock  Exdiange  and  Brokers'  Oflless  will  be  closed  on  Satnr 
days  during  the  months  of  July  and  August. 


BolUmaf't  Ointment  and  n</i.  —  Though  It  b  impo-sltde,  In  this 
ellmste  of  changing  temperature,  to  prerent  ill-health  altogether,  yet 
its  form  and  frequency  may  be  much  mitigated  by  the  early  adoption 
of  remedial  measures.  When  boaraeness  cough,  thick  breathing,  and 
the  attendhig  slight  fever  indlnte  Irritation  of  the  throat  or  chest, 
HoUoway's  <Hntment  slxnld  be  rubbed  upon  th  se  pans  without  delay, 
and  hia  Pills  taken  in  appropriate  doeea,  toproaDOteitacuzmt'Teaocloa. 
No  catarrha  or  sore  thnats  can  redat  these  remediea.  Printed  dixer- 
tions  enrelope  erery  package  of  HoUoway's  medicaments,  which  are 
suited  to  all  ages  and  conditions,  and  to  erery  ordinary  dlaeaae  to  wliieh 
humanity  is  Uabla 
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PUBLIC  NOTICES: 


DW.        CARROLL, 
•     M,  LOWBR  8ACKVILLB-8TREBT,  DUBLIN, 
WtahM  to  ctU  attention  to  hii  Uige 
STOCK    OF    NOTEPA.PER8    A.ND    ENVELOPB8, 
Direct  In  em7  Initance  from  the  Maken 
Thtf  are  Bold  to  the  PubUo  at  Whplenle  PriOM. 
HU  large  Stock  of 
LEATHEK       600D8, 
C— |»Miig  Ben  Paim,  WalleU,  Pocket  Booln,  HetalUe  Ueiao- 
nndiim  Booki,  Blettan,  Writing  Caeea, 
With  erery  article  connected  with  Btatiooery, 
Are  Sold  much  under  uaual  chargea. 
Frlie  Medal  Account  Book  Manufacturer, 
Letterpreaa  and  LlthograpUo  Printer, 


W 


EMmatafn*  <if  Aarft. 

ESTABLISHED  IKh 

BI    E    K    B    E    C~~K  BAN    K— 

Sontluunpton  Bulldlnga.  Chancer;  Lane. 

Current  Aocounta  opened  according  to  the  luual  practice  of  other 
Bankflra,  and  Interest  allowed  on  the  minlmuni  monthly  balanoea  when 
not  drawn  below  £M.  No  oommiailon  charged  for  keeping  Acoounta, 
excepting  under  exceptional  drcumatancea. 

The  Bank  alio  receiTea  money  on  Depcelt  at  Three  per  oeot-Iatenat, 
repayable  on  demand. 

The  Bank  ondenakea  for  Iti  Cuatamen,  free  of  oharga,  the  eiiatody 
of  Deeda,  Wrltingi,  and  other  Seemrltlea  and  ValuaMeai  the  oollection 
of  BUla  of  Bzchange,  DlTtdends.  and  Conpona;  and  the  purcbaM  and 
aala  of  Btodia,  Sbarea,  and  Annidtlea. 

Letters  ei  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  full  partlculan.  on  application. 

FRANCIS  RAVENSCROFT,  Manager. 
H_ 

Thb  Birkbcck  BciLDno  Soraxn's  AmuAL  Bionra  izoxBP 

FlTB  MlLUOBS. 

How  TO  PURCHASE  A  HOUSE  FOR  TWO 
OniMEAS  PER  MONTH,  with  Immediate  posaesrion  and  no 
rent  to  p«y.    Apfily  at  the  office  of  the  Bwukk  Boilbiso  Sooixn. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  8H1LLIN0B  PER  MONTH,  with  Immediate 
posseailon,  either  for  buiUing  or  nrdenlng  purposes.  Apply  at  the 
oHlee  of  the  Bibxbeck  Fbkxrold  Lamd  Sociirr. 

A  Pamphlet,  with  full  iMurtioidarB,  on  application. 

FRANCIS  RAVENBCBOFT,  BUw«v. 
Southampton  Buildings.  Chaneery  Lane. 6? 

LITERARY   and  GENERAL    SALE     ROOMS, 
Vo,  8  D*01ler-8treet,  the  only  Sale  Rooms  in  Ireland  wherein  the 
Proprietor  has  a  praotioal  knowledge  of  the  Book  Department. 
J.  w.  SULLIVAN,  Auctioneer  and  Valuator  (Asristant  for  it  years 

to  the  late  Mr.  J.  F.  Jones), 
Seaneotfnlly  Iniltes  the  attention  of  Solicitors,  Ezeentors,  Trustees, 
Assignees,  or  others  interested  in  the  dlapo»l  of  Llbfailes,  Artistic 
Effects,  Household  Furniture,  Ac.,  to  the  unequalled  facilities  that  he 
pesBssses  for  realUng  the  full  Talue  of  all  property  entrusted  to  his 
care.  Law  LHwariee  reeetre  the  special  attention  that  produced  apch 
sattofactoiy  results  In  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Plgott,  Judge  Radcliffe.  Sergeant  Armstrong,  and  many  others. 

Valuations  made  for  Probate  or  other  purposes  on  moderate  tenqa. 
9' 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
OOBDDCTID  BT 

MR.  THOMAS  DEANE, 

17,  DALR-STREET  (near  iha  Exchangt). 

Twanty-flre  Tesrs'  Tsiied  Poucb  and  Bociai.  expeiiam*. 

EfHdent  Stan 

MODERATE     CHASOS8. 

Referencea. 


BSTABLiaBBD  1878. 


t«7 


STOKES  BROTHERS, 

PUBLIC  ACCOVNTAirTB  AlfD   AUDITORS, 
LOMDON  AMD    LANCASHIRE   INSURANCE  CHAMBKBS, 

33,    WESTUUKELANO-STRBET, 
DUBLIK. J9S 

PUBLIC  ACOOUNTANTa  ANO  AUDITORS. 

CROWLEY,  HUMPHRIES  &  CO., 
It,  DAME-STREET,  DUBLIN  (opposita  Munster  Bank), 
■re  engaged  in  all  Matters  of  Aoooanta  in  Chaaoery,  Bankruptcy, 
Ptartnership  Accounts  Ac.,  Ac.  l(o 


N. 


1. 


PETERSON  A  SON, 

PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

LiTBBPOOL  AHD  LoKDOH  CHAMBBKS, 

FOBTEB-PLAOB,    CO  LLEGE -0  REE  M, 
DUBLIN. gi| 


PUBLIC  NOTICES: 


HE  CHROMOGRAP 

INSTANTANEOUS  REPBODtCTIOH 
MANUSCRIPTS,  POCUMENT8,  PLAN8.  ACL,  ke. 


H, 


FUm*  tmd  Dttljiu  Ai  eorfMU  Cbtoiirt  tbtatned  if  Omt  BbtgU  Optralimt. 

The  Cbromogiaph  Is  used  wrrHOin  either  Fbim,  lixma,  <r  SiSKr- 

i>o,  and  with  abt  DiacKimra  nr  PArxB. 
From  eight  to  ten  miimtes  suflSoe  to  obrain  40  to  JM>  eopleiL 
To  take  off  the  wrMng  from  the  eomporitlon,  It  Is  sufficient  to  mail 

the  appaiatos  with  a  soft  sponge  In  clear  water  IKIUOIAiur  after 

haitliig  taken  Iha  last  impression. 

PRICES   OF  CHROMO0RAPH8. 

Ko.L  OotBTO  Boxes,  with  a  BoUlaoIlak,         ..  10/- 

„   t.  Quarto     „  „  „  ..  ..        18^ 

„    8.  Fodlacsp  «  „  „  .,  »        *6/- 

„   4.  Folio         „  „  „  ..  ..        Ml- 

Extra  Bottles  of  Iidt,  1/-  per  BotUe. 

Composition,  3/-  per  lb. 

TEBltB:  —  CASB    WITH    ORDER. 

GERRARD^OTHERS, 

87    STEPHEN'S-GBEEN,    DUBLIN.         59 

CUMMER     TOURS    IN     SCOTLAND. 


GLASGOW    AND    THE    HIGHLANDS. 

{Royal  Route  via  Crinan  ond  Caledonian  CamaU.) 

Boyal  MsU  Steamer  COLCMBA  or  lONA,  from  Olammw  Dailt, 
at  7  a  m.,  from  Gbiikock  at  9  a  m.,  oo'ireging  in  cnnezion  with  his 
West  Highland  Steamers  paaaengns  for  Oban,  Fort  William.  IdtoT' 
neas,  Loduiwe,  Skye,  Osirioch.  StalTa,  IoIu^  Glencoe,  Stomoway,  Ac 
Offldal  Guide,  8d. ;  Illustrated,  Cd.  and  la  Time  Bill  with  Map  and 
Fares  free,  at  Cabsoh  Bbos.,  7  Orafton-atreet,  Dublin;  or  by  poet 
(ron)  tlia  owner,  David  KacUbatbx,  119  Hope-street,  (>l«sgpw.       74 

\\TANTED_Waate  Paper,  Old  Account  Books,  Old 

7  7  Lead,  Zine.  Tailors'  Cuttings.  Printing  Sharinga.  A  quaaiitf 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  b>  the 
poundorewt.,at7, Britain-lane.  Address— PATRICK  HANHATl'V, 
IS.  Fisiixb's-laxx.  978 

.MONKY: 

IRISH      CIVIL      SERVICE 

1  PERMANENT 

BtntDING    SOCIETY, 

H,    LOWER    SACKVILLK-STKEBT.    DUBLIN. 
President— ALEXANDER  PARKER.  Esq..  J.P. 

The  Directors  Inrite  attention  to  the  rerised  Tables  of  the  Society, 
under  which  unprecedented  adTantages  are  offered  In  assisting  persons 
to  aaquire  Freehold  or  Leasehold  Property,  or  to  pt;  off  Inoemtorsncaa, 
Ac. 

Jhe  Soctetf  hm  alrtadji  adtaneed  over  Nine  Himdrtd  Thoutand 
Pamdt  SUrU»t  em  Montage. 

DEPOSIT    DEPARTMKNT 

The  present  rate  of  Interest  allowed  on  Depoeit  Reeeipla  is  Si  per 
cent,  per  annum. 

Current  accounts  opened  and  cheque  books  anpplle<L 

Intereet  allowed  on  the  minimum  monthly  balance. 

Dep'sit  Bonds  snd  itepodt  Notes  are  imiied  for  stuns  not  leas  than 
£100,  repayable  at  such  periods  as  may  be  desired— not  less  than  one 
year — with  haU-yeaily  coupons  (ur  Interest  attaobed,  at  the  rate  of  3  per 
eept.  per  annum. 

DepoaltorB  haTe  the  following  gnaranteea,  vis.  :— 

ne  enUre  fundi  nuul,  under  the  Act  9f  ParUamtiH,  i*  imteeled  Ml 
morlgafte  of  freehold  or  letuehold  property. 

The  total  amount  receivable  on  depotU  is  limiled  fry  the  Act  to  fiM- 
llUrdi  of  the  balance  due  to  the  Bocielf  on  iti  tnortgaget. 

Proapeetus  and  every  information  may  be  had  free  of  expense,  oo 
application  to 

ALFRED  H.  MERCER,  Secretary. 
80  ia.  Lower  Sackvillf-str^et.  DuKHlt. 

IN  STOCKS  and  SHARES  often  Held  retoriM  Iv« 
to  ten  times  the  amount  Invested  In  as  many  dayt. 
Two  Ubsrkimo  Rolis  tor  snemss,  In  Explanatory 
Book,  sentfrea 

Address  GEO.  EVANS  A  CO.,  Brokers,  Gresham 
House,  Old  Broad-street,  London.  239 
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SOLICITOR'S    LIEN    FOR    COSTS    ON    "PRO- 
PERTT  RECOVERED  OR  PRESERVED."— L 

Iir  oonaeqaenoe  of  the  decision  in  Shaw  t.  Neide  (6 
H.  L.  C.  581),  denying  the  right  of  tt  solicitor  to  a  Hen 
for  his  costs  on  real  estate  recoTered  by  him  for  his 
cUent,  the  legislature  enacted,  by  28  &  34  Vic,  c.  127, 
8.  28,  that,  "in  every  case  in  which  an  attorney  or 
■olicitor  shall  be  employed  to  prosecute  or  defend  any 
gnit,  &0.,  it  shall  be  lawful  for  the  court  or  jud^ 
before  whom  any  such  suit,  &c.,  has  been  heard,  or 
shall  be  depending,  to  declare  such  attorney  or  solidtor 
entitled  to  a  du^e  upon  the  property  recoTered  or 
preserved,  and  npon  such  declaration  being  made  such 
attorney  or  solicitor  shall  haye  a  charge  upon  and 
agunst  and  a  right  to  payment  out  of  the  property,  of 
whatsoever  nature  or  kind  the  same  may  be  which 
■hall  have  been  recovered  or  preserved  through  the 
instrumentality  of  any  such  attorney  or  solicitor,  for 
the  taxed  costs,  charges,  and  expenses  of  or  in  reference 
to  such  suit,  &c"  And  by  section  3  of  39  &  40  Vic, 
c  44,  in  identical  terms,  a  like  provision  is  extended  to 
this  country.  Those  enactments  have  formed  the  sub- 
ject of  construction  and  application  in  three  very  recent 
decisions,  Emdm  v.  Carte  (before  the  English  Court  of 
Appeal,  Nov.,  1881),  M^Aleaoy  v.  M'Aleavy  (before 
Chatterton,  V.C,  March  6,  1882),  and  Cole  v.  Dawson 
{[before  Palles,  C.B.,  and  Fitzgerald,  B.,  on  the  Ist 
inst),  in  reference,  infer  alia,  to  the  terms  "  property 
recovered  or  preserred ;"  and  we  here  propose  to  collate 
those  cases,  without  going  over  the  wider  ground  already 
covered  by  our  papers  on  "  solicitor's  charging  lien  on 
moneys  of  client"  (16  Ir.  L.  T.  465,  475,  and  see  16  ib. 
29). 

In  the  first  place,  however,  it  may  be  well  to  note 
some  previous  decisions  (not  elsewhere  so  fully  collected) 
on  the  effect  of  the  legislation  in  question.  A  petition 
(by  which,  or  on  summons,  the  application  may  be 
made :  Broien  v.  Trotman,  41  L.  T.  N.  S.  179  ;  Hamer 
T.  Oiles,  L.  R.  11  Ch.  D.  942,  48  L.  J.  Ch.  508)  for 
a  declaration  of  charge  under  those  statutes  (to  be 
enforced  by  sale  or  otnerwise ;  PUcher  v.  Arden,  h.  B, 

7  Ch.  D.  318)  must  be  intituled  in  the  suit,  where  the 
costs  have  been  incurred  in  one :  Tioynam  v.  Porter,  L. 
£■  11  £q.  181 ;  Hamer-v.  Giles, ubigrtfrra;  and  (although 
the  suit  may  have  been  absolutely  (^smissed)  the  order 
must  be  made  in  the  branch  of  the  court  to  which  it 
was  attached  :  Heinrich  v.  Sutton,  L.  R.  6  Ch.  D.  865  ; 
or  befor«  the  judge  who  tried  the  action:  Owen  v. 
Henshaw,  7  ib,  385 ;  and  see  Higgs  v.  Schroder,  L.  R. 

8  C.  P.  D.  252 ;  Porter  v.  West,  43  L.  T.  N.  S.  569,  50 
L.  J.  Ch.  231.  It  is  not  necessary  that  a  judgment  or 
verdict  should  have  been  rendered,  a  compromise  being 
sufficient :  Jones  v.  Frost,  L.  R.  7  Ch.  773 ;  Tmynam  v. 
Porter,  ubi  supra;  cf.  In  re  Hahn,  13  Rep.  (Amer.^ 
791.  Senible,  the  petition  should  be  served  on  all 
the  parties  to  the  suit,  according  to  He  Keane,  19 
W.  A.  429 ;  but,  in  Broton  v.  Trotman,  41  L.  T.  N.  8. 
179,  it  was  held  that  where  such  an  application  is 
made  for  an  order  charang  the  defendants  interest 
in  the  fund  the  plaintiff  ought  not  to  be  served. 
A»  to  the  priority  of  the  solicitor's  claim  over  a  sub- 
sequent garnishee  order,  see  Birchall  v.  Pugin,  L.  B. 
10  C.  P.  397;  Re  Jeff.  Davis,  L.  R.  2  A.  &  E.  1 ; 
Shifpeg  V.  Grey,  49  L.  J.  C.  P.  524,  42  L.  T.  N.  S. 


673;  and  see  further,  as  to  priorities,  7%«  Heinrich, 
L.  R.  3  A.  &  £.  505.    The  charge  is  not  affected  by  an 
assignment  of  the  property  for  value  with  notice  that 
the  solioitor's  costs  are  unpaid :  PUcher  v,  Arden,  L.  R. 
7  Ch.  D.  318 ;  FaUhfuU  v.  Ewen,  ib.  495.    In  Porter  v. 
West  (50  L.  J.  Ch.  231,  43  L.  T.  N.  S.,569)  an  action 
was  brought  against  two  defendants  and  a  building 
society,  in  which  the  plaintiff  claimed  money  standing 
in  the  name  of  one  of  the  defendants  on  the  books  of 
the  society,  as  his  in  his  marital  right  as  husband  of  the 
other  defendant.    Judgment  was  fi;iven  for  the  defen- 
dants, and  the  solicitor  for  the  first  two  defendants 
petitioned  for  a  charging  order  on   the  fund.     The 
society  opposed  on  the  ground  that  they  had  a  lien  on ' 
the  fund  for  their  costs — firstly,  because  they  were  in  ' 
the  position  of  trustees ;  but,  Fry,  J.,  held  that  they 
were  in  the  position  of  debtors  to  one  of  the  defendants, . 
West,  and  not  in  that  of  trustees.    And  secondly,  he  . 
said;  "Another  argument,  however,  which  has  been 
urged  in  their  favour  is  that  the  Solicitors'  Act  gives 
the  solicitor  a  charge  foB  his  costs  on  the  property 
'  recovered  or  preserved.'     The  operative  words  are  - 
'recovered  or  preserved,'  and  it  u  sud  that  if  the 
plaintiff  Thomas  Porter  had  won  he  would  have  got 
the  fund  less  the  costs  of  the  building  societr,  and  that 
therefore  what  is  preserved  is  the  fund  less  the  building  ; 
society's  costs,  and  that  this  is  everything  the  defen- . 
dants  Mary  West  and  Mrs.  Porter  can  claim.    I  am  of  , 
opinion  that  that  contention  is  untenable.    What  is  , 
preserved  is  all    the  defendants  get,  which,  if  the 
plaintiff'  had  succeeded,  they  would  not  have  got.   Here 
the  whole  sum  is  what  the  solicitor  has  preserved, 
because  no  order  to  pay  any  costs  of  any  co-defendant 
or  other  person  was  made.   The  building  society,  there- 
fore, are  not  entitled  to  deduct  their  costs  from  the 
fund  before  paying  it  over."    In  Clover  v.  Adams  (L.  R. 
6  Q.  B.  D.  622),  the  defendant  hanng  paid  money 
into  court,  the  plaintiffs  solicitor  declined  to  proceed 
with  the  action,  except  on  terms  to  which  the  plaintiff 
would  not  agree.    The  plaintiff  obtained  an  order  for 
change  of  solicitors,  and  afterwards  his  former  solicitor 
obtained  a  judge's  order  charging  the  money  in  court 
with  his  costs  in  the  action ;  and  it  was  held  that  this 
order  was  rightly  made.    A  town  agent  has  been  held 
entitled  to  such  a  charge  for  the  unascertiuned  balance 
due  to  him   by  the  country   solicitor:    Tardrew  v. 
Howell,  3  Giff.  381  ;  see  16  Ir.  L.  T.  29.     The  lien  is 
for  taxed  costs,  and  unless  the  client's  ri^ht  to  tax  has 
expired  when  the  fund  recovered  is  paid  into  courts 
such  right  is  unaffected  by  subsequent  lapse  of  time : 
De  Bay  v.  Griffin,  L.  R.  10  Ch.  291.    An  order  having 
been  made  for  payment  of  taxed  costs  out  of  a  trust  ' 
estate,  the  solicitor  was  held  not  entitled  also  to  have 
the  amount  declared  to  be  a  charge  upon  the  trust 
estate  pending  its  realisation,  in  Be  Viitey's  Trust,  18 ' 
L.  T.  N.  S.  851 ;  see  Porter  v.  West,  ribi  supra.    In  a 
suit  on  behalf  of  an  infant  to  recover  or  preserve  his 
real  estate,  the  solidtor  is  not,  it  seems,  entitled  to  a 
declaration  of  charge  on  the  property  until  the  infant 
has  attained  twenty-one :  Bonser  v.  Bradshaw,  4  Giff» . 
260 ;  BaUe  v.  Baile,  L.  R.  13  Eq.  497 ;  and  see  Pritchard 
V.  Roberts,  L.  R.  17  Eq.  222;  Calloai  v.  Callow,  L.  B. 
2  C.  P.  D.  862.   The  costs  of  a  married  woman  incurred  t 
in  successfully  defending  a  suit  by  her  husband,  to  set ' 
ande  a  post-nuptial  settlement  assigning  funds   for 
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aeenrine  an  anniiity  for  her  laparate  use  without  antici- 
pation, bare  been  ao  charged  upon  the  annuitjr ;  Re  Keane, 
T.  p  lo  v^  in 


p4 


THE  UroOBFOBATED  LA.W  SOCIKTK. 

In  oar  0(damti8  to-day  (Jul;  10)  appears  a  report  of 
fbe  annnal  meeting  of  the  [English]  Inoorporated  Law 
Sodety.    To  mmaY  ^  ^f^  S^*  ^^  ^^  ^^^  '^'nie  a 
glimpie  into  tha  opentiaBa  el  a  body  whioh  plays  a  not 
Qdiiapottiuil  part,  bnt  of  whidi  UtUa  ia  known  by  out- 
•(Aem     Tha  lana  Ot  Govt  aiw  amdent  and  fhmiliat 
Inatitntiooa,  and  moat  o{  as  kaow  what  they  do,  or  are 
■Qppoaed  to  do.    The  laeorpoiatad  Law  8ooiety  Is  bat 
«f  yestetdaiy  as  oompaied  with  Lifiooln's  Inn  and  the 
l^emples.     It  boasts  of  no  ancient  library  or  ball,  no 
silver  plate  oomins  from  Tndor  or  Btaart  times,  no 
range*  of  stately  baildings,  no  rich  endowments.    Aboat 
it  is  no  halo  ot  histocio  meraoriea.    The  Society  was 
•atabUsbed  aomewhors  aboat  <I837.    Yeang  thoogh  it 
ia,  it  ia  not  laokiag  in  Tiicaar;  it  has  dene  coBsider* 
ahls  work ;  and  the  fatue  in  store  for  it  may  be  greater 
than  it»  p*«t    £v«n  If  it  4i<l  nothing  more  thaa  aot  a* 
anminer  of  the  orowds  of  yoatha  who  press  forward 
for  admission  into  th«  ranks  ofsoUoitora—erqwds  whioh 
•teadilT  inoreaae— it  woald  be  doing  ImpoitsJit  work. 
Tbe  history  of  the  Inoorporated  Law  Sooiety  ia  an 
epitome  of  the  recent  histoiy  of  the  fortanes  of  the 
profession  whieb  it  represents.    It  established  examin- 
atioBS  at  a  time  iriien  there  was  no  great  demand  for 
them,  and  when,  in  taett  any  one  who  talked  abont  legal 
edneatioB  ran  a  risk  of  being  thoogfat  a  Httle  orasy. 
AtterseysocsoIioitotshadaooarporateexiateBae;  they 
were  divided  and  poweri«s»    They  had  no  sooietiea,  or 
none  of  anv  ia&asnce ;  the  soiieitots'  inns  were  araaU 
clnba  fast  oisappeacing  ont  of  sight.    M  the  time  when 
the  Inoorporated  Law  Society  was   established  few 
UniTersity   men  were  admitted   as   solieitcra     The 
•dnoation  which   was  obtained  at  an  offloe  desk  in 
oopyhig  common  forms  and  making  ont  blUs  of  costs 
was  thought  good  anoagh  for  them.    The  founders  ot 
.  the  Inoocpontted  Law  Soelety  set  themselvee  to  alter 
all  tbia,  and  they  seem  to  bav*  done  their  work  w^ 
The  Sooiety  aonght  to  improve  the  edncatjea  ef  those 
«ho  were  admitted  into  the  professioa.    It  has  steadily 
eneonzaged  the  entrance  of  eduMted  man^  espeoisUy  by 
eoosentiog  te  the  redaction  of  the  term  of  probation 
for  the  benefit  of  those  who  have  been  s«  the  Uniwr- 
eitlea.    It  will  always  be  a  matter  tor  honest  pride  ta 
solicitors  that  they  entered  the  fi^Id  of  Isgat  eduoatioa 
long  before  the  Inns  of  Ooart,  notwithstanding  the 
rich  endowments  at  the  disposal  of  the  latter,  moved 
ia  a  similap  direction.    The  examimtlonB  established 
bf  the  Law  Boeletyhave  tbs'repatatlon  of  being  severe; 
and  now  that  illitaratasa  are  no  longer  admitted  so  freely 
at  they  were  whtte  the  late  Lord  Chief  Baton  neroised 
a.dispenahig  power  the  average  levei  of  piofeasional  and 
genenl  knowledge  ia  pretty  sore  to  rise.     Withoat, 
tcoabling  Parliament  or  maUng  a  tnai  about  the  work 
in  which  It   was  engaged,  tUa  Society  has  sUantly 
luroaght   about   a  considerable   improvement   in  the 
pesttlon  of  soHcitont,    For  a  tinve  its  existence  was  not 
rtoogBlsed  by  the  Legislature.     GtadoaUy,  however, 
important  duties  were  oonflded  to  iti    Thus  it  was 
called  apon  te  aot  as  registrar  of  scrffaiton  and  attOTneys. 
TSiB  Legialatnr*  by.andJqr  saw  the  pteprlety  ef  oom- 
mittiag  to  it  th*  taA  el  condnoting  tha  euminaiion  cC 
■•licifa»».-iio  light  dRty,  as  showa  by  the  mnltitade  of 
namea  of  oandidalea  at,  th*  ihial  an4  ptelimiaary 
examinationa,  which  wa  published  on  Satardayi    Only 
about  a  tliitd  or  fourth  of  the  whole  body  of  solicitora 
in  Bngtond  and  Wales— some  18,000  or  13,000  in  all — 
are  members  of  the  Incorporated  Law  Sooiety ;  and 
cMier  legal  sodetibs  of  conaiderablis  importance  still 
esist  in  the  provinces.    It  is  true,  too,  that  the  action 
ol  the  Mtherities  ia  Chaneery-lMe  does  not  aiways 
satlsiy  the  bolderspiritsof  the  profession.  Nevertheless, 
the  Beoiety,  soch  sa  it  is,  has  gcMtly  helped  to  (^va 
iq^BortMOf,  the  adrsAtsgea  ot  ootpoiate.  existence,  and. 


the  strength  of  unity  to  a  profession  hitherto  consisting 
of  a  multitude  of  isolated  members ;  and  the  result  <^ 
the  change  may  soon  be  marked. 

Twelve  tbonsaod  men,  most  of  whom  are  above  the 
average  in  intelligence  and  activity,  can  do  much  even 
iriieB  they  are  scattered.    They  will  do  far  naore  whes 
they  sr9  aeting  toaedter ;  and  it  is  well  to  remember 
that  solicitors  Ihink  that  they  have  good  reasons  foe 
uniting.    They  have  their  grievances,  of  which  we  may 
some  day  hear  moeh  more  than  we  have  vat  done^ 
They  complain  that  they  ace  at  onoe  greatly  trasted 
and  needlessly  snspeoted.    The  men  into  whose  ears 
the  most  solemn  secrets  ot  lite  are  whispered,  to  whoa 
we  raiort  in  all  ttoables,  are  hemmedin  by  stringent 
regalatioBB  which  most  professions  would  leaest  as  in- 
t^rable.    The;  may  not  fredy  oentnust  with  tiiehe 
oUenta ;  and  in  the  oondnot  of  their  business  at  all 
points  their  hands  are  tied  by  stariot  and  often  stn^ 
Acts.    Their  bills  are  cut  abont  by  arbitrary  taxing 
masters,  ot  necessity  Imperteotly  acquainted  with  the 
natore  of  the  services  whioh  they  appraise.    If  they 
deviate  a  hair's  breadth  from  the  paths  ot  rectitude, 
they  are  not  treated  with  the  indalgeoce  shown  to  an 
erring  fasBker  or  aoeountank    They  are  struck  off  the 
rolls,  or  their  cartitcata  is  su^mnded,  or  they  af* 
"attached"  aad  put  in  prison  for  misooadnot  which 
mi^t  paas  almost  unoeBsaced  in  other  waUu  of  life. 
At  the  provlneial  meetings  of  the  locorporated  Law 
Sooiety,  and  other  places  in  which  the  opinion  of  solici- 
tors Is  beard,  these  restrictions  and  disabilities,  savour- 
ing  ot  prejudices  whioh  have  passed  away,   are  tre- 
qaently  the  snbjeota  ot  complaint.     In  many  ways 
solicitors  are  showing  their  growing  power,  the  result 
ot  united  aotien.    For  example,  they  are.  making  in- 
roads into  the  domains  ot  barristers  at  maay  points, 
and  they  are  'rigilant  is  trostrating  measures  of  retal- 
liation.    They  have  woared  right  ef  aodieaoe  in  moat 
interior  courts.     If  a  new  legal  office  happen  to  be 
foanded,  they  insist  that  it  be  open  to  solicitors ;  and  if 
a  barrister  be  appointed  to  one  ot  the  posts — and  Uiey 
are  but  tew— to  whioh  they  are  eligible— they  take  oare 
to  draw  attention  to  the  slight  offereS  them.    Our  law 
r^orts  treqnenUy  bear  testimony  to  the  steady  efforts 
of  the  Ineoaporated  Law  Sooiety,  as  the  representative 
of  solicitors,  to  puniedi  unqaatified  persons  who  intnide 
upon  their  domain.    At  the  present  time  they  are  en- 
gaged in  a  professional  straggle  with  the  law  stationers, 
who  aie  aconalkomed  to  send  original  wills  and  engioasad 
copies,  together  with  the  necessaiy  affidavits,  te  A* 
principal  registry  offloe  at  Somerset  Bonse,  and  to  (etch 
away  we  probate.  Unsncceesful  in  th*  Ooutt  ot  Appeal, 
titey  have  resolved  to  carry  the  matter  to  the  House  ot 
LoToa    While  the  Benchers  of  the  Inns  of  Gooit  go 
their  quiet  decorous  way,  and  the  Bar  seems  to  have 
Icet  almost  the  sense  vft  corporate  existence,  solicitors 
are  active  and  watohM  as  to  the  varying  phases  ot 
tbsiz  interests.  And,  to  do  their  representatives  jastice, 
they  have  concerned  themselves  about  other  matters 
beudes  aealea  ot  costs  and  patronagei.    They  have  been 
zealous  aboat  ednoation,  and  the  resalt  is  that  a  gene- 
ration of  solioitors  who  know  tbeu;  books,  and  who-  at* 
not  dependent  upon  counsel,   is  grewiog  up.     Lord 
Campbell,  in  his  autobiography,  speaks  of  th*  pupils  ia 
Hr,  TlM's  chambers  throwing  solioitors  into  raptures 
by  "  quoting  statutes  that  were  never  passed,  and  citing 
cases  that  were  never  decided."    The  innooence  thus 
practised  spon  would  not  now  be  easily  feond ;  and  this 
improvenaeDt  in  professional  knowledge  is  lai)^ly  da* 
to  the  efforts  ef  the  Incorporated  Law  Sooiety.  Ferbaps 
even  still  more  val^ahle  is  the  fact  that  it  has  en- 
couraged the  diaoassion  at  its  aaeetiugii  of  legal  fuea- 
tionsin  no  pettitoggiBg  spirit,  and  has  been  inBtmmen,- 
tal  ia  farthering  important  reforms.    The  snggeBtions 
ot  the  Oounoil  with  respect  to  legal  prooednre,  th* 
Settled  Land  Bin,  the  Partnership  Bill,  and  biUs  of 
sale  are  welt  worthy  of  attention ;  and  the  annual 
meeting  showed  its  sense  of  the  fitness  of  things  on 
Saturday  by  resolving  to  take  into  consideration  the 
praotiee  and  pvooedam  of  Ooan^  Oourta  in  view  of  the 
growth  of  their  jotiadiotion.— SVsMf. 


Digitized  by 


Google 


July  IS,  1882.]     AND  SOLICITORS'  JOURNAL. 


333 


CORROBORATIVE  EVIDENOB. 

There  ia  ptaotically  only  one  oase,  that  of  a  trial  tor 
treason,  where  the  law  of  England  requires  more  thaa 
One  witness  to  prove  the  orima.  Bat  io  a  large  naikber 
of  eaaea,  both  oriminal  and  oivU,  it  is  naoeasary  that 
the  •Tidenoe  of  a  witness,  a  oomplaioant,  or  a  plaintiff, 
riioald  be  corroborated.  ThenMnreof  tbeaoRODOiatioD 
reqaired  ia  freqaently  miataJBeo,  and  an  inrtanoe  which 
•ante  to  our  notioe  a  tew  days  aso  showing  Um  eom- 
monest  vadsty  of  mistake  has  Indaoed  as  to  lay  before 
onr  readsrs,  at  the  risk  of  telling  many  el  them  what 
they  know  already,  a  short  Aoooant  of  the  eases  in 
which  ooRoboration  is  neoessaty  and  the  kind  of 
evidenos  which  amoonts  to  oorroboration. 

One  very  important  oase  in  which  the  eTickanoeot  oa« 
tritoaes  mast  be  oonoborated  is  that  of  the  heating  nt 
»  chatKe  of  peijary.  The  mle  is  thas  stated  by 
Stephen,  J.,  in  his  "Diiestof  tho  Law  of  Endenoe," 
"  It,  apoo  a  trial  for  perjury,  the  only  svidenoe  agaioit 
the  defendant  is  the  oath  of  one  witness  oontrawotiiig 
the  oath  on  which  pmjory  is  assigned,  and  if  no  eixoiun- 
stances  are  proved  which  corroborate  anoh  witness,  the 
defendant  is  entitled  to  be  acquitted."  Now  it  is  to  b« 
observed  that  two  witnesses  are  not  necessary  to  disprove 
the  faot  sworn  to  by  the  defendant,  . "  for  if  any 
material  oiroamstances  be  proved  by  other  witnesses 
in  confirmation  of  the  witness  who  gives  the  direct 
testimony  of  petjnry,  it  may  torn  tbe  scale  and  warrant 
a  conviction,"  (S  Bassell  on  Crime*,  p.  7S).  As  an 
example  of  what  amounts  to  snfflcient  corroboration  in 
perjaty  we  may  cite  Seg.  v.  8hav,  34  L.  3.  M.  0. 1C9. 
In  that  case  it  appeared  that  one  8.  K.  had  been 
Bnmmoned  before  jastiees  for  selling  beer  daring 
trohibited  hoars.  The  defendant  was  oalled  on  his 
behalf  at  the  hearing  and  swor«  (hat  he  was  not  in  the 
house  on  that  particular  day,  and  that  he  had  not  been 
in  the  township  on  that  day  or  for  a  fortnight  before. 
At  the  trial,  a  polioeman,  to  prove  the  perjury,  swot* 
that  he  had  seen  tbe  prisoaer  in  S.  K.'s  house  between 
three  and  five  on  the  day  ia  question,  and  to  corrobo- 
rate the  policeman  two  other  witnesaes  were  called. 
One  swore  that  he  had  seen  the  priaoner  in  the  town- 
ship at  two  o'clock  on  that  day,  another  that  she  had 
seen  the  prisoner  between  three  and  four  on  the  road 
leading  to  8.  E.'s  beerhouse,  and  close  to  the  beerhonae. 
The  court  held  that  there  was  direct  corroborative 
•videnco  of  the  one  assignment 'of  perjury  that  the 

frisoner  had  not  been  in  the  township  on  that  i>artioalttr 
ay,  and  that  there  was  also  correborative  evidence  of 
tbe  assignment  that  the  prisoner  was  in  the  house  on 
that  particular  day  from  the  fact  that  he  was  seen  "  near 
to  and  apparently  in  progress  towards  the  door  ot  the 
beerhouse."  This  case  affords  a  good  Ulastration  ot 
what  corroboration  ought  to  be.  It  is  not  necessary  to 
prove  the  troth  of  evety  particular  by  additional 
evidence,  it  is  sufficient  to  do  so  in  one  or  more 
material  polnta.  And  it  la  not  neoeaaary  to  do  this  by 
a  witneas.  Thus  in  Xeg.  v.  llayhea,  6  0.  &  P.  816,  tt 
was  held  that  to  prove  perjury.  It  ia  sufficient  if  the 
.matter  alleged  to  be  falsely  awom  be  disproved  b^  one 
witness,  and  in  addition  to  tbe  evidence  ot  that  witness 
there  be  proof  of  an  account  or  a  letter  written  by  the 
defendant  oontradifitiug  his  statement  on  oath.  A  very 
remarkable  case  bearing  on  this  subject  is  to  be  fohnd 
in  a  Jiote  to  Seg.  v.  Bai^  6  B.  A  Aid.  939.  A  defend- 
ant was  charged  before  Tates,  J.,  with  having  committed 
Ktjaiy.  He  had  first  made  his  information  on  oath 
(ore  a  justice  of  the  peace,  that  three  women  were 
oonoemed  in  a  riot  at  his  mill  whioh  was  dismantled  by 
a  mob  OD  account  of  the  price  of  corn.  Afterwards  at 
the  sessions  when  the  riotere  were  indjoted,  he  was 
examined  oonoerniog  tbe  same  women,  and,  having 
been  tampered  with  in  their  favonr,  he  then  swore  they 
were  not  in  the  riotw  There  was  no  evidence  aa  tbe 
trial  of  the  defendant  for  this  perjury  to  prove  that  the 
women  were  in  the  riot  (whioh  was  the  petj  nry  assigned), 
bat  the  defendant's  own  origiaal  information  on  oath 
being  prodnced  and  read,  whereby  he  had  sworn  they 
were  in  the  riot,  the  judge  tfaoogbt  it  snffioient  to 
oonviot  him.    Ibis  is  an  admirable  iUiistr»tioB  of  the 


meaning  of  the  phrase  corroborative  evidenee.  Her* 
there  was  oath  against  oath  and  that  of  the  same 
pereon,  but  there  was  corroboration  in  that  there  was 
evidenoe  that  the  defendant  had  been  tampered  with 
to  swear  falsely  on  one  oooasion.  In  a  veiT  similar 
ease,  Seg.  v.  Book,  8  Oox  C.  O.  6,  when  the  dsfendant 
had  made  contradictory  stkteiasnte  on  oath  at  diffennt 
times  the  etatemente  of  the  defbndant  not  made  npon 
oath  were  held  to  amount  to  sofflaient  oerveborationk 
This  last  case  is  worthy  of  oarefal  pemsal. 

Olcsriy  ooiinscted  with  the  pdnsiple  of  the  kbovn 
eases  is  the  rule  as  to  the  evidenoe  of  aocomplioee.  It 
is  sometimes  stated  that  the  eHdenee  of  aa  aooomplioe 
is  not  alone  sufficient  to  support  a  oonviotion,  bnt  that 
it  must  be  oonoborated.  Bat  saoh  is  not  the  oaee. 
A  jury  may  lawfully  oonviot  on  the  testimony  of  aa 
aocompliae  without  eomboratlon.  In  Rt§.  v.  St^Mn,  S6 
li.  J.  II  C.  16,  Jervis  O.J.,  said :— •■  It  is  not  a  mle  ot 
law  that  aocomplioee  most  be  oonfirmed  in  order  te 
tender  a  oonviotion  vidid,  and  it  la  the  dnty  ot  tbe 
judge  to  tell  the  jury  that  they  may  a«t  on  the  anoon* 
firmed  testimony  of  an  aoeompliee ;  but  it  is  usual  in 
praotios  for  the  judge  to  advise  the  jury  not  to  oonviot 
on  such  testimony  alone ;  and  juries  gsneraUy  attend 
to  the  judge's  direction,  and  require  oonflrmation.  Bat 
it  is  only  a  rule  of  praetioe."  The  extent  ot  the  oon> 
Armation  which  should  be  looked  for  in  such  oases  wak 
thus  stated  by  Hnllook,  B.,  in  summing  ap  to  the  jarjr 
in  Reg.  v.  Sointuird,  1 0.  &  P.  88 :— "It  WM  not  aeeeseatjr 
that  the  aooomfdice  efaonld  be  oorvoborated  on  ever]r 
material  point ;  aa  then  his  evidence  weald  be  eaper^ 
flaous;  font  he  most  be  eon  Caused  in  each  ttnd  so  many 
material  points  as  to  oonvinee  the  jury  Uiat  his  statsi- 
ment  was  the  tmUi."  There  is,  however,  an  important 
limitation  to  this  general  statement  If  there  are  twh 
or  three  prisoners  the  aooomplioe  should  be  eonfirmed 
aa  to  each  prUonsr,  for  "the  aooomplioe  may  speak 
tmly  as  to  all  the  faiots  of  the  ease,  and  at  the  same 
time  in  his  evidenoe  anbatltnte  the  seoond  or  thit4 
prisoner  tor  himself  ia  the  narrative  of  the  traneaotion^ 
<per  Jervia^  O.J.,  In  Stg,  v.  AteMt^  fVr»)-  In  fnrthet 
iUastration  of  this  point,  referenee  may  be  made  to  Jl. 
V.  WWm  and  EJMorit,  7  O.  «)t  P.  273.  The  prisonetfe 
were  ohatged  with  stealing  a  lamb.  One  Oatdner,  an 
aooomplioe,  proved  the  oase  agaiast  both  pti8oaexa,«aa 
stated  that  they  threw  the  Am  into  «  hole  whidi  he 
described.  To  oonfltm  hit  evidence  a  eonstable  wth 
iBalled  who  proved  that  he  had  tomd  the  skin  in  the 
hole  described.  Upon  this,  Aldetsott,  B.,  pointed  Odt 
that  though  there  was  oonoboratioa  of  tbe  aesDmpUoe*ii 
having  been  eencemed  in  tbe  tranaaotibn,  there  was 
none  that  the  prisoners  were.  In  aommlng  np  thh 
learned  judge  said :  "  The  oonflrmation  of  tbe  •cooni- 
plice  as  to  tbe  eommiasfon  of  the  felony  is  really  nt> 
aonfirmation  at  all ;  beeanae  tt  woald  be  a  eenflrmatiob 
«s  mnidi  if  tbe  aoeiMatlon  wan  agaioat  yon  or  me,  as  It 
woold  be  as  to  Ibe  prisenen.  Ton  mat  legally  oonviot 
on  tbe  evidenoe  of  aa  aaoompliae  only  U  yon  ean  sahiy 
cely  on  his  testimony ;  bnt  I  advise  faries  never  to  adt 
on  the  evidence  ot  an  tMCompliee,  onlees  be  is  oon- 
firmed *s  to  the  partioalai  peteon  who  is  ehaiged  with 
the  offence."  <See  also  B^.  v.  Pafltt,  8  0.  &  P.  107>. 
It  may  be  gathered  from  these  easee  that  praotioally 
the  rule  as  to  oortobotation  applies  to  the  evidenoe  Of 
an  aooomplioe,  vijc,  that  he  must  be  confirmed  to  an 
extent  snffioient  to  Justify  the  jury  in  believing  in  the 
troth  of  his  statement,  and  that  the  jury  ought  to  requite 
some  oonoboraUon  as  to  the  person  eba^ed.  It  may 
be  added  before  leaving  this  part  of  the  snbjeot  that 
two  aoeompliees  ate  held  not  to  oorreborata  eaoh  other 
{Jteg.  V.  Noahtt,  S  0.  <k  P.  SaS).  Nor  does  the  evidenee 
of  the  wife  of  aa  aooomplioe  oorrobotate  that  at  hoc 
husband,  Taylor  on  Evidenoe,  p.  81'1. 

As  all  our  readera  know,  there  most  be  evidenoe  In 
eorroboration  of  the  mothw's  statement  in  bastardy 
eases.  By  wa^  of  example  under  this  bead  we  may 
refer  to  Stg.  v.  Pereg,  18  I<.  T.  O.  8. 886.  There  the 
eorroboratiw  evidence  was  the  testimony  ot  a  witness 
who  deposed  to  a  ooaversation  between  himself  and  the 
defendant.   He  had  told  the  defOMhuit  that  the  mother 
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Kllflgcd  him  (tha  defendant)  to  be  the  Utbit  of  the 
child,  and  he  added  "  yoa  must  keep  it. '  There 
defendaat  replied  that  he  woald  not,  that  he  voald 
rather  go  to  Amerioa.  It  was  held  that  this  was  snffl- 
oieot  oorroboratloD,  beingin  faot  an  admission  of  the 
paternity  (rf  the  cliild.  very  similar  to  this  case  is 
Attda  T.  Stem,  3  0.  P.  D.  266,  42  J.  P.  197.  That  was 
aa  action  for  breach  of  promise  of  marriage,  another 
instance  in  which  the  law  requires  the  statement  of  a 
party  to  be  corroborated  (32  &  33  Vict.,  o.  68,  a.  2). 
There  the  sister  of  the  defendant  swore  that  she  had 
overheard  a  conversation  between  the  plaintiff  and 
the  defendant,  in  which  the  former  said,  "  yon  always 

5 remised  to  marry  me  and  yon  don't  keep  your  word." 
'o  this  the  defendant  made  no  answer  beyond  offering 
the  plaintiff  money  to  go  away.  It  was  held  that  this 
Was  saffioient  corroboration  for  the  reasons  thus  stated 
by  Bramwell,  Ij.7.,  in  his  judgment :— "  The  defendant 
made  no  answer.  If  we  were  to  hold  that  that  was 
no  evidence  of  a  promise,  we  should  get  rid  of  a  great 
deal  of  evidence  which  is  given  every  day  at  niti  print. 
A  claim  is  made  on  a  man  in  respect  of  goods  sold  and 
delivered  and  he  does  not  deny  it  If  a  statement  is 
flach  that  a  denial  of  it.  is  not  to  be  expected,  then 
•ilenoe  is  no  admission  of  its  truth  ;  but  if  two  persons 
have  a  conversation,  in  which  one  of  them  malie  a 
•tatement  to  tbe  disadvantage  of  the  other,  and  the 
latter  does  not  deny  it,  there  ib  evidence  of  an  admission 
that  the  statement  is  correct."  Corroborative  evidence 
may  consist  of  proof  of  the  acts  or  conduct  of  the 
defendants  Thus  in  Cole  v.  Manning,  46  L.  X  M.  C. 
170,  evidence  was  given  of  acts  of  familiarity  on  the 
part  of  the  alleged  father  towards  the  mother  having 
occurred  several  months  before  tbe  child  oonld  have 
been  begotten,  and  that  in  oonseqaenoe  he  bad  been 
forbidden  the  house  by  her  parents.  It  was  also  proved 
.that  the  woman  was  a  person  of  weak  intellect.  Mo 
corroboration  in  relation  to  the  actaal  begetting  of  the 
child  was  given.  Field,  3.,  said,  "All  snob  evidence 
mast  be  entirely  for  the  magistrate  to  consider  the 
weight  of.  There  is  no  rule  of  law  that  because  the 
circumstances  took  place  some  months  before,  tbey  are 
not  to  be  considered  in  the  light  of  corroboration.  I 
am  very  dearly  of  opinion  that  they  ought."  In  Reg. 
v.  Btrry,  28  L.  J.  M.  C.  86,  Lord  Campbell,  G.J.,  in 
delivering  the  judgment  of  the  conrt,  said  that  the 
payment  of  money  for  the  maintenance  of  the  child 
was  corroborative  evidenoe'of  the  paternity.  But  where 
proof  of  the  payment  of  money  by  way  of  maintenance 
within  the  12  months  is  requited  merely  to  give  juris- 
diction, the  evidence  of  the  mother  as  to  snob  payments 
,I8  sufficient  without  corroboration,  Hodga  v.  Bennett,  29 
L.  J .  M.  C.  224.  In  that  case  Bramwell,  B.,  said :  -■ '  The 
evidenoe  of  the  mother  most  be  corroborated  in  some 
material  partioular ;  that  is,  she  must  be  corroborated 
to  the  satisfaction  of  tbe  justices,  but  not  as  to  the  pay- 
ment of  money.  No  doubt  under  the  7  &  8  Vict.,  e. 
.101,  B.  8,  the  justices  must  inquire  into  the  faot  of 
paymeut  within  (be  twelve  months  to  ascertain  whether 
.they  have  jarisdlctlon,  bat  not  further." 
-  Under  tha  Divided  Parishes  Act,  1876,  s.  84,  which 
enables  a  person  to  acquire  a  settlement  by  residence 
It  is  provided  that "  an  order  of  removal  in  respect  of  a 
settlement  acquired  ander  this  section  shall  not  be 
made  on  the  evidence  of  the  person  to  be  removed 
without  such  corroboration  as  the  justices  or  oonrt 
think  sufficient."  No  decision  has  been  given  upon 
the  part  of  the  section,  but  the  principles  we  have 
already  illustrated  ought  to  be  amply  sufficient  to 
determine  any  question  which  may  present  itself  for 
decision.  There  must  be  some  evideaoe  beyond  the 
pauper's  statement,  but  any  evidence  which  la  legally 
admissible  whether  of  witnesses,  documents,  or  the 
.  like,  may  be  tendered  in  corroboration  ;  and  such 
evidence  must  be  apon  some  material  point  such  as 
would  convince  the  court  of  the  troth  of  the  rest  of  tbe 
statement.  Bat  it  is  not  necessary  that  the  corrobora- 
.  tion  should  go  to  every  point  or  even  to  every  material 
point  if  the  conrt  is  satisfied  with  the  corroboration 
already  given.— /iMticc  of  the  Peace. 


PARTICULARS    AND    CONDITIONB    OP    SALE. 
(OaHUiuud  from  pag*  lU,  anU.) 

In  oar  previous  article,  we  stated  ear  intention  of 
providing  some  general  conditions  of  sals.  It  will  be 
essential  for  the  success  of  oor  projeet  that  they  ai« 
made  generally  acceptable.  We  propose,  therefore, 
first  to  print  a  draft  of  them  annotated  and  explained. 
We  shall  then  be  happy  to  receive  any  communications 
and  suggestions  from  our  readers  with  regard  to  them. 
We  shall  then,  after  making  any  improvements  which 
may  be  necessary,  print  ^em  in  a  oontinaons  form 
as  we  Lav  Time*  conditions.  Tlie  following  conditions, 
therefore,  are.  not  the  Late  Timet  conditions,  but  only 
proposed  onea  We  mention  this  as  it  might  lead  to 
great  inoonveoienoe  if  different  sets  of  oonditions  existed 
each  bearing  the  same  name.  We  have  to  express  our 
obligations  to  the  Common  Form  Oonditions  of  Birming- 
ham, Liverpool,  and  Sheffield,  which  were  in  use 
previously  to  the  Act. 

It  will  be  convenient  first  shortly  to  mention  the 
sections  of  the  Vendor  and  Purchaser  Act,  1874,  and 
the  Conveyancing  Act,  1881,  which  bear  on  the  subject. 
We  shall  cite  the  former  Act  as  V.  F.  A.  and  the 
latter  as  0.  A 

Vendor  and  Purehater  Act,  1874. 
Beet.  2  (1).  On  sale  of  lease  or  underlease  (for  years) 
title  to  freehold  oannot  be  called  for.  Sect.  2  (2). 
Recitals  and  statements  of  facts,  ico.,  twenty  years  old, 
are  prinUi  facte  evidenoe.  Beet.  2  (8).  Equitable  right 
to  production  of  deeds  is  sufficient  Boot.  2  (4).  Coven- 
ants for  prodoction  to  be  furnished  at  purchaser's 
expense.  Beet.  2  (6).  If  vendor  retains  part  of  the 
estate  he  retains  the  deeds.  Sect.  8  cures  non-regis- 
tration of  wills  in  Middlesex  and  Torkshire  in  certain 
cases.  These  sections  only  apply  to  land,  and  sect.  3 
(1)  does  not  apply  to  lease  for  lives. 

Conveyancing  Act,  1881. 

Sect.  3  (1).  On  sale  of  underlease  (for  years),  purohaser 
cannot  call  for  title  to  lease.  Sect.  3  (2).  On  sale  (Mt 
enfranchised  copyholds,  purchaser  cannot  call  for  title 
to  make  enfranchisement.  Sect  3  (3).  Recitals  of  docn- 
meuts  dated  before  the  time  for  commencement  of  title 
to  be  deemed  prima  facie  correct.  No  production  of 
or  information  about  such  documents  can  be  required. 
This  applies  to  "  property"  generally.  Sect.  8  (4).  On 
sale  of  lease,  it  is  to  be  assumed  prima  faeie  that  it  was 
duly  granted,  and  receipt  for  last  rent  due  to  be  prima 
facte  evidence  of  performance  of  covenants.  Sect  3  (5). 
On  sale  of  underlease,  similar  provisions  as  to  under- 
lease andsaperior  leases.  Sect.  8  (6).  Expenses  generally 
thrown  on  pnrohaser.  Sect.  3  (7).  Purchaser  of  two  lots 
can  only  require  oommon  title. 

Other  sections  in  the  Act  relate  to  matters  connected 
with  the  completion  of  sales ;  thus  sect.  8  deals  with 
the  rights  of  purohaser  as  to  execation  of  the  deed ; 
sect.  9  with  production  and  custody  of  title  deeds.; 
sect.  14  renders  proof  of  performance  of  covenants  of 
leases  of  less  importance ;  seot.  86  relates  to  trnstees" 
receipts;  sect.  66  to  payment  of  purchase  money  to 
solicitor ;  sect.  61  to  payment  of  advance  on  joint 
account 

Dbait  Pabtioulibs  Axn  Ooin>iTioRS  or  Balx. 

To  be  sold  by  auction,  by  M  ,  at  ,  oa 

the  day  of  ,18        ,  at  o'clock, 

subject  to  the  following  oonditions  of  sale. 

Pabticulabs. 
[Here  insert  a  fair  and  accurate  description  of  tha 
property  to  be  sold.     Mention  the  tenure,  and  any 
iocumbraDoes,  &o.,  to  which  it  is  sold  subject    See  Lato 
Timet,  June,  24,  p.  186.] 

Dbatt  Bpboiai.  CoNDinoKs  or  Sals. 

The  property  will  be  sold  subject  to  the  oonditiona 

following,  and  also  to  the  Law  Timet  General  Conditions 

of  Sale,  1882,  a  copy  of  which  is  annexed.    If  there  Is 

any  variance  or  incondstency  between  these  conditioM 
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mod  the  Bud  general  oonditions,  these  oonditionB  shall 
prevail : 

1.  The  title  shall  oommanoe  with-^ 

2.  The  day  fixed  for  the  oomplation  of  the  potohase 
abidl  be  the  day  of  ,  18       . 

[Here  follow  other  speoial  oonditions.] 

Dbar  QmBAL  CossiTiosB  ot  Bali. 
JtighU  of  Ymior  Beientd. 

"  1.  The  vendor  reserves  to  himself  the  following  rights, 
via. :  (1)  A  right  to  bid  by  himself  or  one  agent ;  (2)  a 
tight  to  withdraw  the  property  from  sale,  either  in  the 
event  of  a  dispated  bidding,  or  withont  offering  the 
•ame  tot  oompetition  or  deidaring  the  reeerved  price ; 
(8)  a  right  to  arrange  the  property  in  other  lots  than 
those  in  the  particniars,  and  to  oonsoUdate  two  or 
more  lots  into  one." 

As  to  this  oonditloa,  see  Dart,  118, 194 ;  FoQook  on 
OoDtraots,  174 ;  and  80  ft  81  Yiot.,  o.  48.  It  the  sals  Is 
without  reserve,  it  shoold  Im  so  stated  in  the  particulars 
or  special  oonditions. 

The  Auction. 

"  a.  The  amonnt  of  each  bidding  shall  from  time  to 
time  be  prescribed  by  the  anotioceer,  and  no  bidding 
•hall  be  retracted.  Subject  to  the  rights  hereinbefore 
reeerved  to  the  vendor,  the  highest  bidder  shall  be  the 
parohaaer;  and,  if  any  dispute  arise  oonoerning  a 
bidding,  the  property  shall  be  put  np  at  a  former 
bidding,  or  the  anctioneer,  whose  decision  shall  be 
Aual,  utall  determine  the  same." 

Ii  is  believed  that  the  condition  against  retraction  of 
M>y  bidding  only  binds  people  who  are  in  some  way 
eonaeoted  with  the  parties  to  the  sale ;  bnt  it  is  nsau 
to  insert  it :  (Sug.  V.  ft  F.  14;  Dart,  124.) 

TheDepotiL 

"  8.  The  pnrchaser  shall,  immediately  after  the  sale, 
pay  to  the  vendor  or  bis  solicitor  a  deposit  of  £10  per 
cent,  on  the  amonnt  of  the  purchase  money,  and  sign  an 
agreement  in  a  form  annexed  to  these  oonditions  to  pay 
the  remainder  of  the  purchase  money,  and  oomplete  the 
purchase  according  to  the  oonditions  of  sale." 

As  to  this,  see  Dart,  126.  If  deposit  will  be  large, 
provision  should  be  made,  by  a  special  condition,  for 
investment  at  interest. 

SeguiiUioM  €tnd  Ohjectimu. 

*4.  The  purchaser  shall  deliver  to  the  vendor's 
•olioitor  a  statement  in  writing  of  aJl  his  objections  and 
requisitions  in  respect  of  the  title,  and  of  all  matters 
appeartng  on  the  abstract  particulars  or  oonditions  of 
•ale,  within  twenty-one  days  from  the  delivery  of  the 
abstract,  and  all  further  objections  and  rej^nisitions 
arising  out  of  the  replies  to  any  former  objection  or 
teqainlion  within  ten  days  from  the  delivery  of  such 
xepliea.  In  default  of  such  objections  and  requisitions 
(if  none),  and  snbject  only  to  such  (if  an^)  the  title 
•hall  be  deemed  accepted,  and  all  other  objections  and 
requisitions  waived.  Time  shall  be  in  all  respects  of 
the  essence  of  this  condition." 

Afl  to  the  above  condition  see  Dart,  167,  169;  S* 
Tmunwray-WiUaume  and  Landau,  (46  Ij.  T.  Bep.  N.  S. 
S43),  and  WnM  v.  auMtbrat  (L.  Bep.  8  Ex.  176).  It 
•honld  be  noticed  that  no  time  is  specified  for  delivery 
of  the  abstract.  This  omission  is  made  advisedly :  see 
Wolat  %  T.  Ill,  note,  and  compare  Dart,  6th  edit.  126, 
186,  and  Davidson  L,  640,  and  see  Upperton  v,  Nicholton 
m  L.  T.  Bep.  N.  S.  4 ;  L.  Rep.  6  Cb.  App.  486) ;  and 
r<»»  V.  CaUdl  (27  L.  T.  Bep.  N.  S.  469).  Both  Wolsten- 
bolme  and  Davidson  omit  the  provision  from  their 
general  conditions.  In  sales  under  the  court  it  should 
be  iaserted  as  a  special  condition ;  see  15  &  16  Yiot.,  c 
86,  s.  S6,  and  Alph.  Pr.  788.  There  is  qo  need  to  insert 
condition  as  to  giving  one  abstract  in  case  of  purchase 
of  two  lots  under  common  title  :  O.  A.,  s.  8  (7).  If  time 
is  by  Condition  essence  of  contract  extension  of  time  is 
not  an  absolute  waiver  of  such  condition:  {JSarclay  v. 
Maiengtr,  SOL.  T.  Bep.  N.  B.  850). 
{To  i*  tmHnfud.) 


A  FAUOtJS  FRENCH  OBIlONAIi  LAWYER 

M.  Laohaud,  who  exercised  a  magical  Influence  over 
juries,  was  thrae  years  ago  called  upon  to  defend  a  girl 
named  Marie  Blere,  who  had  shot  at  her  paramoar 
with  a  revolver  and  wounded  him  so  dangerously  that 
for  weeks  he  lay  at  the  point  of  death.  Marie  Biere 
was  not  an  artless  girl  wreaking  frantio  vengeanae  on  a 
man  who  had  seduced  her,  bat  a  person  of  worthless 
anteoedents,  who,  having  formed  a  Uaiion  with  a  young 
gentleman  of  property,  wished  to  induce  him  to  marry 
her  and  shot  him  because  he  was  going  to  marry  some 
one  else.  It  ought  to  have  been  regarded  as  an  aggra- 
vating cironmstance  in  her  crime  that  her  paramoar 
had  not  sought  to  oast  her  off  penniless^  bnt  had 
liberally  settled  an  income  of  £144  a  year  on  her  for  life ; 
and  yet  it  was  precisely  on  this  fact  that  M.  Laohand 
based  bis  most  masterly  defence  of  the  girl  and  obtained 
her  acquittal.  He  fully  admitted  how  bad  Mile.  Blere's 
antecedents  had  been ;  "  bnt,"  he  asked,  with  his  fiery 
eloquence,  "  what  has  that  to  do  with  it  f  If  this  poor 
creature  oonceived  a  true  and  lender  feeling  of  love  for 
this  man,  if  she  had  cherished  the  dream  of  becoming 
his  wife  and  leading  a  life  of  purity  theoceforth,  was  it 
not  a  most  pitiable  thing  that  her  hopes  of  redemption 
should  have  been  destroyed  1  Ton  saw  how  she  spurned 
his  money — her  love  had  purified  her — he  had  won  her 
heart  and  his  desertion  made  her  desperate.    Are  you 

going  now  by  yonr  verdict  to  afSrm  that  women  who 
ave  once  fallen  shall  never  be  allowed  to  love,  shall 
never  blot  out  the  past,  sbsll  be  subject  all  titcdr  Uvea 
to  the  degradation  of  offers  such  as  this  by  whidt 
Marie  Biere's  lover  sought,  as  he  cynically  said,  to  corn* 
pensato  herf  Compensation  at  the  rate  of  800f.  a 
month  for  a  broken  heart!  Compensation  by  insult 
for  a  wrong  most  cruel,  most  worthy  of  good  men's 
oompassion  I "  There  were  numbers  of  fine  ladie^ 
actresses,  authors — the  author  of  the  "  Dame  anx 
Oamelias  "  among  them — who  wept  in  court  during  this 
stirring  address ;  and  the  bewildered  jury  brought  in  a 
verdiot  of  not  guilty,  which  was  hailed  with  tremendous 
applause,  waving  of  faaodkarchiefs  and  hats.  Marie 
Blere,  in  leaving  the  court,  received  an  enthnslastio 
ovation  from  the  crowd  in  the  Salle  des  Fas  Ferdus, 
and  for  several  days  aftorward  the  girl's  lodgings  were 
beset  by  warm-heuted  people,  who  brought  her  bouqnetav 
cards,  and  more  substantial  gifts.  But  her  acquittal 
produced  most  disastrous  consequences.  It  led,  m  fact, 
to  a  very  epidemic  of  shooting  and  vitriol  throwing. 
In  the  course  of  the  last  two  years,  at  least  twenlgr 
girls  have  been  arraigned  at  the  assizes  for  seeking 
reparation  for  their  blighted  hopes  *i  it  omit,  and  Jt. 
Laohand's  famous  speech,  repeated  with  every  kind  of 
variation  suitable  to  particular  circumstances,  by  bar- 
risters great  and  amall,  baa  always  led  to  acquittals. 
In  one  of  these  oases,  M,  Qeorges  Ijachand,  nephew  of 
the  great  Iiachand,  had  to  meet  the  remonstranoes  of 
the  public  prosecutor,  who'plainly  pointed  out  that  the 
constant  acquittal  of  adventuresses  who  had  no  object 
bnt  to  bring  themselves  into  notoriety  by  committing 
murder,  was  really  a  public  scandal  and  a  danger  to 
society.  "  I  oontond  on  the  oontraiy,  that  Bach 
acquittals  are  tending  anmistakably  to  moralise 
society,"  answered  U.  Oeorges  Laohand.  "  By  proving 
that  vou  have  no  sympatny  with  young  men  of  loose 
morals,  yon  are  mating  them  cautious.  AU  laws  have 
failed  to  make  them  virtuous,  but  one  such  verdiot  aa 
yon  may  render  can  fr^hton  them  into  becoming  so."— 
Oomhill  ttagafint. 

A  BBTDBN  of  the  proceedings  of  the  Land  OommlBBion 
np  to  June  80  shows  that  of  78,719  appUoationa  to  have 
fair  rente  fixed,  1,063  were  withdrawn,  1,714  dismissed 
or  struck  out,  and  in  9,846  oases  "  fair  rente  "  were  fixed. 
There  were  9,869  oases  in  which  fair  rente  were  fixed 
by  agreement.  The  applications  to  have  leases  declared 
void  numbered  1,609,  and  of  these  98  were  declared 
void,  616  were  struck  out,  and  808  withdrawn  or  com- 
promised ;  2,699  applications  were  lodged,  and  770  were 
disposed  of. 
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THE  liEGAIi  PROFESSION  IN  FRANCE. 

The  legal  profeasion  in  France  is  dhrided  and  snb- 
~diTided  mnoh  more  minntely,  and  ia  mnoh  more  closely 
natrioted,  than  in  England.  There  are  anoeati  or  bar- 
riatera,  avoutt  or  aolioitora,  agrtti  or  agents  iu  oommeroial 
"OonrtB,  and  nottdra  or  notarlea  who  alone  draw  willa 
and  deeda.  Avoeati  differ  bat  little  from  bartisters. 
They  cannot  sue  for  their  fees ;  bat  they  do  not  give 
«redit,  and  their  fees  are  not  recoverable  from  the 
losing  party.  They  have  exclusive  aadience,  bnt  in 
^he^  absence  the  avout  may  be  heard.  They  may 
jperaonally  be  condemned  in  coata  for  a  default.  The 
namber  of  avoutt  ia  limited ;  partnerships  are  forbidden, 
tad  entrance  oaa  be  obtained  into  the  profession  only 
''by  waiting  for  a  vacancy  and  baying  the  praotioe. 
Xjitigante  must  employ  an  avovf.  Agrtti  practice  in  the 
commercial  Oonrts  only,  and  are  admitted  on  the 
lireaentatlon  of  a  retiring  member.  Their  nnmber  is 
limited  to  fifteen  in  Paris,  although  there  were  twenty- 
one  in  1809.  There  are  fnrttierBab-diviaions.  A  litigant 
mnat  employ  an  agrff  in  a  oommeroial  Oonrt,  an  atouj 
tfe  premiire  imtanee  in  the  civil  Oonrts  of  first  instance, 
an  ammS  d'l^apel  in  the  Appeal  Court,  and  an  amxal  de 
autation,  who  is  both  itvout  and  atooat,  in  the  Cour  de 
Cassation,  the  highest  Court  in  France.  This  is  some- 
thing like  the  state  of  thinf{a  which  existed  with  as 
In  the  days  when  sergeants  had  exolnaiTe  aadience  in 
the  Ooort  of  Common  Pleas,  proetots  and  advocates  in 
the.  Probate  and  IMvoioe  Conrts,  when  the  City  pleaders 
floDxished,  and  before  "  Jacob  Omnium  "  had  his  cele- 
brated litigation  in  the  Palace  Coart.  It  is  obvloas 
that  the  <3ose  relationship  between  a  client  and  a 
'solicitor,  so  important  a  feature  in  English  life,  cannot 
exist  in  France,  where  the  legal  profession  oonrists 
of  little  bnt  groups  of  officers  attached  to  their  respective 
C!oart&  The  Americana'  travastie  of  the  division  of 
laboar  between  barrister  and  solicitor,  as  "  being  lath- 
ered in  one  shop  and  shaved  in  another,"  was  nothing 
to  this.  On  the  other  hand,  the  system  of  monopoly 
seems  to  keep  down  the  cost  of  litigation  in  France. 
Busineaa  can  always  be  done  cheaply,  if  there  is  enoagfa 
«f  it.— law  JowmaL 


THE  PTTBLIO  LIBRARIES  ACTS. 

The  right  to  demand  a  poll  aa  an  incident  of  those 
meetings  In  which  the  ratepayers  of  a  parish  in  vestry 
»re  assembled  for  parpoaes  of  deliberation  is  one  of  the 
elementary  rales  which  most  of  as  are  supposed  to 
know  or  learn  almost  instinctively.  Wherever  and 
"whenever  large  numbera  of  persona  meet  for  almost  any 
purpose  the  whole  class  of  persons  invited  or  qualified 
seldom  come  forth  ;  there  are  the  maimed,  the  halt, 
«nd  the  blind,  the  old,  the  infirm,  the  negligent,  the 
apathetic,  who  do  not  attend  to  the  appointment.  The 
bnilding  Is  never  foil ;  there  are  always  some  short  of 
the  total  available  strength  of  pnblio  opinion.  And 
there  are  always  a  considerable  peroentage  of  persons 
"who  tor  argent  private  aflairs  are  elsewhere  engaged, 
and  cannot  come  at  the  time  appointed.  Hence  when- 
ever a  matter  of  great  interest  is  In  hand,  it  is 
reasonable  and  proper  that  there  should  be  some  mode 
of  bringing  to  bear,  with  the  least  inconvenience,  the 
greatest  possible  nnmber  of  votes,  so  as  to  satisfy  the 
promoters  of  the  movement  Such  is  the  key  to  the 
'Whole  art  and  mystery  of  a  poll  in  a  vestry  meeting. 
The  first  meeting  is  rather  of  a  tentative  or  experi- 
mental character.  There  may  be  a  show  of  hands,  and 
a  roagh  and  ready  mode  of  guessing  thereby  how  the 
total  number  of  persons  are  biDlined  to  vote.  Bnt  it  is 
better  that  there  shonid  be  a  farther  and  better  mode 
«f  eliciting  the  aniversal  opinion  in  which  the  greatest 
possible  nnmber  of  persons  may  oonoor  widi  the  least 
possible  ineonvenienoe.  Henee  the  whole  doctrine  is 
rather  a  conolnsion  of  oommon  sense  than  a  mere 
arbitrary  rule,  the  origin  and  object  of  which  ar«  so 
often  inexplicable. 

The  sonndness  and  nniTsrsality  of  the  right  to 
demand  a  poll  have  often  been  somewhat  ostentatiously 


demonstrated  in  some  of  the  deeisioBs  of  the  ooarta,  aa 
if  it  required  eluoidation.  Thus  in  the  case  of  AnOioKji 
V.  Seger,  1  Hagg.  Cons.  13,  it  is  laid  down  tiiat  where  a 
poll  is  demanded  the  election  commenoas  with  it,  as_ 
being'the  regular  mode  of  popular  elections,  the  show' 
of  hands  being  only  a  mde  and  imperfeet  deelaration  of 
the  sentiments  of  the  electors.  It  often  happens  that 
on  a  show  of  hands  the  person  has  a  majority  who  on  a 
poll  is  lost  in  a  minority,  «od  if  parties  oould  afterwards 
reonr  to  the  show  of  hands  there  would  be  no  certainly 
or  tegalarity  in  elections.  When  a  poll  ia  demanded  it 
is  thus  an  abandonment  of  what  has  been  done  beforsu 
Everything  anterior  is  net  of  the  substanoe  of  the 
election  nor  to  be  so  received.  And  as  usual  with  many 
of  the  judgments  of  Tindal,  O.J.,  what  he  said  in  th« 
case  of  OamfMl  v.  Uavni,  6  A.  A  E.  879,  well  expresses 
the  standard  view  taken  of  the  same  matter.  That 
learned  jadfte  said,  "We  think  snob  right  to  demand  a 
poll  is  in  point  of  law  a  necessary  incident  or  conse- 
quence to  the  mode  of  election  by  show  of  handSi 
wherever  it  is  not  by  special  custom  excluded.  Indepen. 
dently  of  any  authority  upon  the  subject,  the  recourse 
to  a  poll  where  the  population  of  the  parish  is  large 
appears  to  be  the  only  mode  of  ascertaining  'with 
precision  the  nambers  of  those  who  vote  on  each  side^ 
and  the  right  of  each  elector  to  vote.  Again  it  is  under 
the  same  oiroumatances  the  only  mode  by  which  each 
individnal  elector  can  have  the  power  of  expreasing  his 
opinion  at  all ;  for  in  the  case  of  popnioas  parishes  no 
vestry  room  can  I>e  large  enough  to  contain  the  whole 
body.  Still  further  where  the  eleotion  is  carried  on 
with  any  warmth  of  popular  feeling  it  is  the  only  mode 
by  whi<«  a  large  portion  of  the  oomm  unity  can  expresa 
their  opinion  with  freedom  and  securrty." 

Thus  the  whole  ohjeet  of  the  poll  is  merely  to  get  at 
the  views  of  the  greatest  nnmber  of  persons  who  will 
take  the  trouble  to  state  them,  and  hence  all  the 
machinery  mnst  be  devised  in  order  to  aooomplish  that 
one  end.  The  right  must  be  conceded  to  any  rate- 
payer, and  when  conceded  oare  should  be  ttJten  to 
aHow  ample  notice  to  all,  so  that  the  local  orators  may 
in  the  meantime  bring  to  bear  all  their  eloquence  on 
the  rival  propositions.  Some  Acts  of  Parliament  it  is 
tme  have  varied  the  mode  of  arriving  at  the  sense  of  a 
vestry  or  meeting  of  qnalifiad  persons  by  restricting  it 
to  the  greatest  nambM  of  those  who  aotn^ly  attend  or 
by  restricting  the  decision  to  a  particular  proportionate 
majority  such  as  three  or  two  to  one.  Bat  unless  some 
Act  of  Parliament  has  expreaaly  or  by  necessary  impli- 
nation  declared  that  the  natural  and  ordinary  right  to  a 
poll  shall  no  longer  be  available,  then  it  is  good  sense 
still  to  construe  the  Act  aa  not  excluding  the  best  and 
only  true  vray  of  arriving  at  the  opiniona  of  the  laif est 
number  of  persona,  and  that  ia  of  ooarae  in  other  words 
describing  that  there  shall  still  be  as  a  last  resort  the 
right  to  demand  and  seonre  the  exercise  of  a  poll. 

To  show  how  slow  the  courts  are  to  oonatne  a 
particular  statute  as  impliedly  revoking  the  right  to  a 

Soli,  reference  may  be  made  to  Reg.  v.  How,  83  L.  3. 
I.  O.  58,  where  the  Highway  Act  was  oonsidered  in 
reference  to  that  point  That  Act  said  that  a  rescdation 
shonid  be  come  to  by  a  majority  of  two-thirds  of  the 
votes  of  the  vestrymen  present  at  snch  meeting ;  and 
yet  this  'was  held  not  to  exdnde  the  right  of  any  vestry- 
man to  demand  a  polL  And  a  like  oonolvsion  has  been 
long  ago  arrived  at  under  Sturgea  Bourne's  Act  and 
other  statutes.  In  short  unless  a  statute  almost  in  so 
many  words  distinctly  abolishes  the  right  to  a  poll  for 
some  intelligible  reason,  it  ia  difficult  to  find  an  instanos 
of  the  right  to  a  poll  being  abolished. 

Two  recent  cases  have,  however,  been  stoutly  fonght 
nnder  the  Public  Libraries  Act  where  a  mode  of 
ascertaining  the  determination  of  the  ratepayers  as  to 
the  adoption  of  those  Acts  has  been  deaoribed,  and  the 
point  has  been  discussed  as  to  whether  this  supersedes 
the  right  to  a  poll.  The  PubUo  Libraries  Act,  1866, 
18  &  19  Vict.,  0. 70, 8.  8,  enacts  that  npon  the  requisition 
in  writing  of  at  least  10  ratepayers  of  any  parish  of 
6,000  persons,  the  overseers  shall  appoint  a  time  tta  a 
pnblio  meeting  of  the  ratepayers  in  order  to  determina 
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wbstber  the  Aot  aluill  be  adopted  for  tfae  pariah.  And 
U  at  BQoh  meeting  two-thirda  <aow  aoie  than  ona-haU 
aoooidini;  to  29  <b  34  Yiot.,<:.  114,  a.  £)  of  tha  rat^ayata 
then  present  shall  determine  that  the  Aot  caght  to  be 
adopted  for  snoh  paiiafa,  the  same  abaU  oome  into 
operation  la  saoh  pariah ;  proTided  that  in  pcuiahea  of 
8,000  inhabitanta  10  ratepayers  may  deliver  a  reqoiiition 
that  tha  votsa  be  taken  aooording  to  the  pzoTisions  of 
Btnrgea  Bourne's  Aot,  68  Oeo.  ft,  &  69.  It  may  be 
obaarrad  that  the  Amendment  Aot  99  <fe  80  Yiot.,  o.  101, 
wfaioh  aaaimilated  the  Isws  in  England  and  SooUaod, 
repeals  so  maoh  of  the  Sootoh  Aot  aa  anthoriaed  the 
demanding  of  a  poll.  This  seemed  to  show  that  the 
draftsman  of  the  Aot  29  dc  SO  Yiot.,  o.  101,  thonght  a 
poll  had  not  been  demaodable  under  the  Engliah  Aot, 
18  A  19  Yiot.,  a  70,  s.  8 ;  bat  then  he  may  have  mia- 
i^prehended  the  oonatraotion,  and  his  mistake  woold 
not  have  the-efieot  of  altering  the  troa  oonstmotion. 

In  the  oaee  at  S.  y.  St.  MatAna,  BeOiud-grtin,  33 
L.  T.  N.  6.  668,  a  rale  had  been  obtained  te  oommand  a 
poll  to  be  taken  noder  the  following  oiroumstanoes. 
There  had  been  a  meeting  called  of  ratepayers  in  a 
large  parish  of  17,000  ratepayers  in  order  to  determine 
whether  they  ahoold  adopt  the  Pabiio  Libraries  Aot. 
The  meeting  was  doly  held  and  a  rasolatioa  to  adopt 
the  Aot  was  pat  to  the  meeting,  and  on  aahow  ol  hands 
waa  declared  to  be  oarried.  Thereapon  nine  rate- 
payers demanded  a  poll  whioh  the  obairman  refaaed, 
and  another  meeting  of  ratepayers  was  held  afterwards 
whioh  4solazed  the  chairman's  aot  of  refosing  a  poll 
illegal,  and  that  the  detetminatioa  of  that  prior  meet* 
tng  shoold  aot  be  aoted  upon.  A  mle  was  obtained  for 
a  mandamiu  by  those  who  wished  the  Poblio  Libraries 
Aot  to  be  adopted,  and  the  point  of  law  waa  argnad 
whether  the  right  to  a  poll  was  impliedly  taken  away 
by  the  PabUo  Libraries  Acta  The  Ooart,  after  hearing 
both  aides,  eame  to  the  oonolaaion  that  there  waa  no 
sndh  implied  repeal ;  and  that,  in  aooordanoe  with  the 
aeries  of  farmer  deoiaionB  and  with  common  sense,  the 
right  to  demand  a  pc^  remained  as  before  nnaasailabla 
It  was  dedded  that  any  ratepayer  who  was  dissatisfled 
with  &e  resolntion  of  the  meeting  might  still  ask  for  a 
poll,  and  i^as  entitled  as  of  right  to  it.  And  the  Ooort 
boldly  stated  that  the  draftsman  of  the  later  Aot  of 
t9dc  80  Yiot.,o.  Ill,  had  been  onderadalasion  astothe 
oorreot  eonstrootion  if  he  eonaidered  that  the  right  to  a 
poll  had  been  taken  away  by  the  18  dk  19  Viot.,  o.  70. 

Sinoe  this  last  deoiBim,  wfaioh  waa  in  1876,  another 
■tatnte — namely,  40  A  41  Yiot.,  o.  64,  a.  l-4iad  passed 
whioh  reoited  the  Free  Libraries  Aats  for  England  and 
Bootland,  aad  eoaotad  that  it  shall  be  competent  for  the 
praaoribed  local  anthority  in  any  place  or  commanity 
Whi^  has  the  power  to  adopt  one  of  tha  above  reoited 
▲ots  to  asoertaiu  the  opinlona  of  the  majority  of  the 
ratepayers  either  by  the  preaoribed  pnUio  meeting  or 
by  the  issne  of  a  -voting  paper  to  eaeh  ratepayer,  and 
the  aabseqnent  oolleotion  and  sorntiny  thereof,  and  any 
expense  in  connexion  with  saoh  voting  Piters  shall  be 
borne  in  the  Bsme  way  aa  the  expenea  of  a  pohlio  meet- 
ing woold  be  borne,  and  the  deoiaion  of  the  majocity  ao 
•aeertained  shall  be  eqaally  binding. 

Another  caae  has  vary  reeently  been  bronght  before 
the  Coart  aa  to  the  right  to  a  poll  when  xatepayem 
deliberate  on  the  adoption  of  these  Acts.  In  Seg.  v. 
WimbUdo*  Local  Boctrd,  antt  p.  292,  a  meeting  of  rate- 
payers had  been  duly  snmmooed  to  coiwider  the 
•spediency  of  adopting  the  Pabiio  Libraries  Act.  A 
teaelation  to  adopt  the  Acts  bad  been  carried  after  a 
■howot  hands.  Two  ratepayers  then  demanded  a  poll, 
bat  the  chairman  refnsed  it,  and  then  the  meeting  was 
dissolved.  Afterwards  a  rale  for  a  maiuiaaiiM  was 
applied  for  in  order  to  compel  the  local  board  to  oarry 
oat  the  raaolation.  And  this  was  opposed  by  the 
looal  board  on  the  groaud  that  the  right  to  a  poll  had 
been  illegally  refnsed  and  so  that  the  resolntion  of  the 
first  meeting  was  void.  Those  who  were  aoxions  to 
•nfbrae  the  reeolation,  contended  before  the  Ooart  that 
whatever  may  have  been  the  law  at  the  time  of  Reg.  ▼. 
8t.  Matthew,  Bahnal-gre»H,  that  law  bad  been  now 
•ntiraly  ohanged  by  the  reoMit  Aot,  40  dk  41  Yiot.,  o.  M, 


which  impliedly  saperseded  it  and  directed  in  fatare 
that  the  majority  shoald  be  oonclasively  discovered 
either  by  the  pabiio  meeting  or  by  the  o(dleetiou  of 
Toting  papers.  Bat  the  Qoeen's  BeniA  Diviaion,  eon* 
sisting  of  Denman,  J.,  and  Hawkins,  J.,  thought  that 
no  sooh  ohaage  had  been  effected  by  the  reoent  Aot, 
and  that  the  matter  remained  as  before  leaving  a  right 
to  a  poll  still  inherent  in  each  of  the  ratepayers.  The 
ease  was  takeh  to  the  Ooort  of  Appeal  and  mora 
elaborately  dlsoassed.  Bat  that  Coart  has  also  nnani- 
moosly  atDrmed  the  jadgment.  Ootton,  LJ.,  observed 
aa  to  the  late  Act  of  40  A  41  Yiot.,  e.  44  :  "  The  voting 
may  be  by  the  prescribed  pabiio  meeting  in  whioh  ease, 
if  there  was  a  common  law  right  to  a  poll  before  the 
Act,  it  woald  oontinae  to  exist ;  or  the  looal  anthority 
may  dispense  with  the  preliminary  meeting  of  the 
ratepayers  and  may  ask  them  to  go  to  the  poll  and 
express  their  opinion  without  holding  any  snMi  meet- 
ing. In  my  opinion  this  Aot  does  not  take  away  the 
eommon  law  r^ht  to  denuwd  a  poll  in  oaaea  -wbatt  the 
meeting  is  held." 

Theee  oases,  therefore,  leave  it  nncontrovertible  that 
in  meetings  of  ratepayers  tha  right  to  a  poll  exista  in 
foil  force.  It  is  trae  that  a  public  meeting  shoold 
always  be  held,  for  by  that  means  alone  argnmenta  on 
both  rides  can  be  arged.  But  in  any  case  it  mast 
nttimately  be  left  to  the  whole  of  the  ratapayera  by 
virtue  of  a  poll,  if  demanded,  to  determine  the  matter 
oonclasively. —/««<iee  ef  Me  i*«s««. 


LAWTEB8  ON  LIBSBTT  AND  PBOPSBTT. 

At  the  reoent  meeting  of  the  Liberty  and  Property 
Defence  League,  the  following  extracts  from  letters 
were  read,  among  others  :  "  Uy  opinions,"  wrote  Lord 
Bramwell,  "of  half  a  century  standing,  are  as  strong 
as  ever.  I  like  to  be  governed  as  little  as  possible, 
and  what  I  like  for  myself  I  like  for  others.  No  one 
can  know  my  wants  as  well  as  myself,  and  I  am  very 
sore  that  no  one  will  take  so  mnoh  pains  to  grati^ 
them."  Lord  PeDzanbe  wrote:  "Since  the  gross  de- 
parture from  all  principle  has  set  the  example  in 
Ireland  of  fixing  rent  by  law,  nnmerons  classes  are 
beginning  to  turn  their  eyes  to  the  Legislature  to 
improve  their  position ;  and  the  sooner  a  firm  stand  is 
made  in  the  assertion  of  those  principles  of  fair  dealing 
between  man  and  man,  which  were  oQoa  watchworda 
of  the  Liberal  party,  the  better  it  will  be  for  all  olasaes." 


QUOTATIONB  IN  COURT. 

tt  is  dangeroas  to  quote  in  Courts  of  law,  even  when 
the  quotation  is  familiar.  In  the  coarae  of  the  trial  ol 
Doheftyr,  LoMhef,  Baron  Haddleston  remarked  that  he 
would  have  to  iaterpret  the  roles  ot  racing  and  of  the 
Jockey  Olnb,  however  inoompetent  to  do  so.  Where- 
upon the  defendant's  oonnsal  said  gallantly,  " '  I  woald 
not  hear  yonr  enemy  say  so,'  my  lord,"  quoting  Hamlet's 
protest  against  Horatio's  self-imputed  "  traant  disposi- 
tion." This  was  repwted  as  "  I  do  not  hear,  my  lord, 
your  enemies  say  so ; "  as  if  the  jadgs  had  enemies  who 
want  about  saying  that  he  knew  too  mnoh  aboat  raoiog, 
whereas,  in  troth  and  in  faet,  tha  leaned  baron  has  no 
enemies  at  all  Next  day  the  report  waa  ootreoted  by 
■nbstitating,  ■•  I  woald  not  hear  your  enemies  say  so," 
whioh  soarcely  meads  the  matter.  It  is  hard  that  mia- 
quotations  should  be  suffered  at  the  hands  of  brother 
reporters  by  an  emineqt  law  reporter ;  for  snoh  Shake- 
speare, amongst  other  things,  appears  to  have  been,  ae 
one,  at  least,  of  his  oases  is  preserved,  and  is  oonfirmed 
by  the  report  of  Plovrden.— Xow  /ounioi. 


At  a  Ooart  held  by  the  Qaeen  at  Windsor  on  the  S9th 
Jane,  the  iMght  Hon.  John  David,  Baion  Fitagerald, 
Lord  of  Appeal  ia  Ordinary,  and  Lord  Justioe  Bowea 
were,  by  Her  Majesty's  oommand,  sworn  of  Her 
Majesty's  Most  Hon.  Privy  Council,  and  took  their 
plaoes  at  the  board  aoooidiogly. 
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LAND  TENURE  IN  ENGLAND. 

At  a  meeting  of  the  Dialeotioal  Society,  held  lait 
Wednesday,  a  paper  was  read  by  Sir  A.  Hobhonse  on 
the  "  Law  relating  to  the  ownership  and  transfer  of 
land."  Professor  Hanter  oocapied  the  ohair.  Sic  A. 
Hobhonse  said  it  ooald  not  be  deoied  that  among 
tbonghtfal  men  there  was  a  growing  dissatisfaction 
with  the  state  of  the  Land  Laws.  While  the  popala- 
tlon  was  increasing,  the  ownership  of  the  land  was 
falling  into  fewer  and  fewer  hands,  and  it  was  impos- 
sible not  to  observe  that  the  ngly  phenomena  of 
pauperism  and  prostitation  were  simaltaueoasly  in- 
creasing. Amongst  the  remedies  snggested  were  the 
nationalisation  of  the  land,  the  prohibition  of  mort- 
gages, and  the  limitation  of  the  areas  of  estates.  With 
the  first  suggestion  he  ooald  not  sympathise,  beoanse  it 
piesapposed  the  existence  of  moral  conditions  to  which 
mankind  had  not  yet  attained ;  nor  was  he  inclined  to 
agree  to  soch  a  snperrision  of  one's  affairs  as  was 
represented  by  the  other  alternatives.  What  was 
wanted  was  less  rather  than  extended  interference. 
The  mischief  lay  in  shutting  oat  living  men  from  the 
full  management  of  their  own  affairs,  and  he  thought 
that  an  amendment  of  the  law  in  this  particular, 
eonpled  with  the  institution  of  greater  facilities  for  the 
transfer  of  land,  wonld  remedy  most  of  the  evils  oom- 
plained  of. 


BOMB  IMPORTANT  WILL  CASES. 

Cases  on  the  construction  of  wills  are  apt  to  turn  on 
minute  differences  of  expression ;  so  that,  amidst  the 
infinity  of  cases  distinguished  and  followed,  there  is 
often  but  little  instruction  to  be  obtained  from  them  as 
to  the  general  principles  on  which  the  ooart  proceeds. 
Three  recent  oases,  however,  are  of  considerable  valne, 
as  laying  down  and  illostrating  important  and  compre- 
hensive principles  of  oonstraotion,  and  they  are  destined 
no  doabt  to  be  frequently  disonsded  and  applied. 

The  first  of  the  decisions  to  which  we  refer  is  that 
of  the  Court  of  Appeal  in  S«  Byvxiter  (L.  Rep.  18  Ob. 
Div.  17).  The  importance  of  that  case  oonsists  in  its 
having  laid  down  what  we  believe  to  be  a  new  rale  of 
oonstraotion — ^viz.,  that  where  there  is  a  gift  in  a  will, 
followed  by  "  a  direction  how  that  gift  is  to  be  paid, 
which  direction  is  inconsistent  with  the  language  of 
the  gift  itself,"  the  Court  will  strike  out  the  direction 
"as  a  snperfluoas  inconsistency  and  an  inaccuracy," 
instead  of  relying  upon  the  rule  which  mekkes  the  latter 
of  two  repagoant  olaoaes  in  a  will  prevail  over  the 
earlier  of  them.  The  words  which  we  have  placed  in 
qnotation  marks  are  from  the  judgment  of  Lord  Jnstioe 
James,  which  was  oonoarred  in  by  Lord  Jastioe  Brett. 
Lord  Justice  Cotton  thos  stated  the  principle  on  which 
the  Ooart  prooeeded :  "  We  must  ....  not  Increase 
or  alter  the  thing  given  by  a  direction  as  to  the  time  of 
payment."  The  Coart  reversed  the  decision  of  the 
Master  of  the  Rolls,  who  had  held  the  two  clauses  to  be 
absolutely  inconsistent,  and  had  therefore  given  effect 
to  the  later  of  them,  according  to  the  well-known 
principle  already  referred  to. 

It  has  often  been  laid  down  that  a  court  of  oon- 
•tmotion  will  struggle  to  avoid  the  application  of  the 
rale  as  to  repnguant  clauses,  and  will,  if  necessary, 
pat  a  somewhat  forced  interpretation  upon  one  of  them, 
if  it  may  so  be  made  to  harmonise  with  the  rest  of 
the  will.  This  principle  was  strikingly  illustrated  in 
the  second  of  the  oases  to  which  ws  refer,  that  of  SAodei 
V.  Shoda  (46  L.  T.  Rep.  N.  S.  468 ;  L.  Rep.  7  App. 
Cas.  192).  This  was  a  case  before  the  Privy  Council, 
on  appeal  from  the  Courts  of  New  Zealand,  where  the 
will  the  construction  of  which  was  in  dispute  bad  been 
the  subject  of  much  difference  of  judicial  opinion. 
The  solicitor  who  prepared  the  will  had  made  no 
provision  for  future  children  of  the  testator,  and  it  bad 
been  sent  back  to  him  to  insert  clauses  providing  for 
them  which  had  been  contained  in  a  previous  will,  | 
In  inserting  these  olausea  be  had,  without  instructions, 
bat  in  the  hmdfidt  belief  that  the  words  were  proper  to 


be  contained  in  the  will,  added  the  following  intco- 
duotory  cause  to  certain  subseqaent  provisions,  "  And 
from  and  after  the  decease  of  my  said  wife  withoat 
having  iasae  of  oar  said  marria^"  The  effect  of  tbes« 
words,  aooording  to  their  obvious  meaning,  would  have 
been  to  postpone  the  operation  of  certain  provisions 
made  by  the  will  for  a  natural  daughter  of  the  testator 
till  after  the  deoease  of  his  widow,  a  resnlt  certainly 
not  contemplated  by  him  or  his  solicitor.  A  less 
natural  oonstraotion  of  the  words  was  to  restrict  their 
effect  to  certain  properties  which  were,  by  the  Bab- 
sequent  clauses  of  the  will,  given  to  the  widow  for  bee 
life ;  and  this  construction  was  adopted  by  the  Jadioial 
Committee,  whose  judgment  was  delivered  by  Lord 
Blackburn.  It  was  found,  on  going  carefully  through 
the  will,  that  whilst  this  restricted  meaning  womd 
harmonise  with  the  general  scope  of  the  whole,  the 
more  obvious  meaning  was  iuoonsistent  with  several  of 
the  provisions  contained  in  the  will,  and  would  lead  to 
very  anomalous  results.  Several  authorities  in  tho 
House  of  Lords  were  referred  to  as  laying  down  the 
principle  that,  whilst  the  words  of  a  will  must  generally 
be  taken  in  their  natural  meaning,  notwithstanding 
the  harsh  and  even  absurd  oonsequenoes  which  may 
arise,  yet  the  fact  that  such  consequences  woold 
follow  is  an  argument  in  favour  of  adopting  a  more 
rational,  though  less  natural,  construction,  if  such 
other  oonstruotion  be  borne  out  by  the  whole  oontext 
of  the  will. 

The  thhxl  case,  that  of  UarrtU  ▼.  UorreU  (46  L.  T. 
Rep.  N.  S.  486 ;  L.  Rep.  7  P.  Div.  68),  involved  another 
point  which  also  arose  in  Shodtt  v.  Bhoda,  though  it 
had  to  be  decided  differently  in  the  two  cases.  la 
Rhodiu  v.  Rhodes  it  was  sought  to  apply  the  prinoiple 
thus  stated  in  Lord  Blackburn's  judgment,  that  "  when 
it  is  sufficiently  proved  that  the  instrament  comprised 
his  (the  testator's)  will;  bat  that  from  fraud,  or 
perhaps  from  inadvertence,  each  as  that  In  the  Ooodi  of 
Duane  (2  6w.  A  Tr.  690)  the  instrument  which  he 
actually  executed  contained  also  something  which  was 
not  his  will,  the  latter  part  is  to  be  rejected."  The 
Judicial  Committee,  however,  held  that  this  prinoiple 
oonld  not  be  applied  to  the  case  before  them,  where  the 
mistake  was  simply  in  the  wording  by  which  the  drafts- 
man sought  to  effectuate  the  testator's  intention,  and 
the  will  had  been  read  over  to  the  testator ;  bbvioasly, 
if  such  an  argument  were  acceded  to,  many  wills  would 
have  to  be  rectified,  and  endless  oonfusion  would 
result.  lu  Morrdl  v.  Morrell,  however,  the  principle 
above  stated,  which  had  been  adopted  by  the  House 
of  Lords  in  Fulton  v.  Andrew  (83  L.  T.  Rep.  N.  a  209  ; 
L.  R.  7  H.  L.  448),  was  applied  by  Sir  James  Hansen. 
The  jury  in  that  case  found  that  the  word  "  forty  " 
had  been  introduced,  without  instmctioos  from  the 
testator,  by  mistake,  and  without  his  knowledge,  into 
a  gift  of  shares  to  his  nephew,  and  that  the  will  bad 
not  been  read  over  to  him ;  and  his  Lordship  directed 
the  word  to  be  struck  out  of  the  will  accordingly.  The 
only  difference  between  the  case  before  him  and  that 
of  Pulton  V.  Andrew  was,  that  in  the  latter  case  a  whole 
clause  was  struck  out,  and  his  Lordship  considered 
that  the  same  prinoiple  mast  apply  to  a  single  word.— 
Lav!  Times. 


VALXJER8  IN  THE  COUNTY  COURTS. 

At  the  hearing  of  Pgffe  (tenant)  t.  BecUtu  (landlord), 
at  Eaniskillen,  on  the  30th  ult.,  before  Mr.  Blucs,  Q.C, 
the  learned  County  Court  Judge  said :— 'In  this  case  I 
shall  read  this  letter  to  show  you  how  I  have  endea- 
voured to  have  facilities  tor  ascertaining  a  fair  rent. 
On  April  1st,  April  Fool's  Day— (a  laugh) — this  letter 
was  written  to  the  Clerk  of  the  Land  Commission  in 
Dublin  :- 

<<  Peace  Office,  Enniskillen,  1st  April,  1882. 

"  Bib,— I  am  directed  by  the  County  Court  Jodge  to 
communicate  with  you.  He  has  a  namber  of  Origioat- 
ing  Notices  coming  before  him  at  the  present  sessions, 
and  he  desires  to  appoint  Mr.  John  Wray,  as  a  persoa 
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in  whom  he  baa  the  most  implioit  ooofideaae,  as  a 
vainer  to  the  Oonrt.  The  Judge  wiahes  to  know  if  Mr. 
Wray  when  appointed  by  him  will  be  paid  by  the 
Treasniy,  and  what  are  the  naaal  fees  allowed  to 
Taiaara. 

"  I  would  feel  obliged  if  yon  wonld  reply  by  retnm,  u 
the  Maaiona  oommencea  for  theae  cases  oa  Tneaday. 
"  Tool  obedient  aerrant, 

"  J.  W.  HAiraABAM. 

"D.  Godley,  Esq.,  Land  Oommission,  Dablin." 

Mr.  Oodlay,  the  Secretary,  in  reply  wrote:— 
"The  Irish  Land  Oommiaaion, 

"  34  Upper  Merrion-atreet,  Dablin. 
"4th  April,  1883. 
"Bib,— I  am  directed  by  the  Irish  Land  Oommia- 
•ionera  to  acknowledge  the  receipt  of  your  commnnioa- 
tion,  dated  the  lat  inst.,  and  to  inform  yon  they  have 
no  power  to  pay  a  vainer  appointed  by  the  County 
Oonrt  Judge. 

"  The  expense  of  employing  a  valuer,  under  the  S7th 
■ection  of  the  Land  Law  Act,  must  be  borne  by  the 
parties  as  the  Oonrt  may  think  jnat. 

"The  Gommisaionera  are  informed  that  the  feea  of 
valuers  vary  from  two  gnineas  to  five, 
"lam.  Sir, 

"  iTour  obedient  aervant, 
"  Dams  OociiBT. 
"J.  W.  Hanrahan,  Esq.,  Clerk  of  the  Peace 
"  Co.  Fermanagh." 

On  the  day  I  opened  the  last  Seaaiona  at  Newtown- 
bntler,  the  16(h  of  Jane,  I  diieoted  Mr.  Hanrahan  to 
write  another  letter : — 

••  Peace  Office,  Enniakillen,  16th  Jnne,  1883. 

"Sib, — ^I  am  directed  by  the  Oonnty  Court  Jndge  to 
oommnnicate  with  yod,  as  the  officers  of  the  Land 
Oommiaaion,  reapecting  the  appointment  of  a  valuer  for 
thia  county.  Without  the  asaiatance  of  auoh  a  parson 
the  Judge  cannot  hope  to  discharge  hia  datiea  nader  the 
Act,  as  auoh  aid  is  as  requisite  for  him  as  for  the  Com- 
miasionera,  the  Bnb-Commiaaioners,  and  the  County 
Oonrt  Jndgea  to  whose  districts  valnera  have  been  sent. 
He  desires  me  to  reqneat  that  you  will  communicate 
the  contents  of  thia  letter  to  the  Commissioners  that 
they  may  take  the  necessary  atepa  to  provide  him  with 
a  competent  valuer.  I  abaU  feel  obliged  if  you  will  at 
your  earlieat  convenience  let  me  know  the  result  of  this 
oommuoicatlon,  as  the  Land  Oases  for  thia  County  will 
be  heard  next  week,  or  early  the  week  after. 

"  Tour  obedient  servant, 

"  J.  W.  Hakbihax. 

"  D.  Oodley,  Esq.,  Land  Oommiaaion,  Dublin." 

Very  promptly  Mr.  Ckidley  aoawared  it  on  the  17th  aa 
folio  wa : — 

"Iriah  Land  Oommiaaion, 
■•  Dublin,  17th  June,  1882. 
"Bib, — ^I  am  directed  by  the  Irish  Land  Oommis- 
■loners  to  say  that  tbey  regret  that  all  their  valuers 
being  at  present  engaged  they  are  unable  to  aend  one 
to  the  aasiatanoe  of  the  Oonnty  Court  Judge  of  Fer- 
managh. 

"lam,  Sir. 

"  Tour  obedient  servant, 

"  DlNia  GODLBT. 

"  3.  W.  Hanmhao,  Eaq.,  Enniakillen." 

Mow  aa  a  matter  of  fact,  two  of  the  Oommiaaionera, 
Judge  O'Hagao  and  Mr.  Vernon,  were  in  Caatlebar 
hearing  oases  on  the  17th  June,  and  only  Mr.  Commis- 
sioner Litton  was  in  Dablin.  Therefore  it  would  be 
difficult  to  commanioate  directly  with  those  Cpmmis. 
aioners,  although  the  Secretary  aaya  : — "  I  am  directed 
by  the  Iriah  Land  Oommiaaion."  He  aays  he  is  directed 
by  them,  they  being  at  the  time  out  of  town.  That 
appeara  by  the  newapapera — in  the  Freeman't  Jovmal, 
aud  in  it  I  find  the  preaenoe  of  Jndge  O'Hagan  and 
Mr.  Vernon  at  OaatleW  on  the  17th,  and  tbey  con- 
tinaed  there  till  Monday  the  19th.    It  may  be  that 


when  they  have  not  a  valuer  that  thia  is  a  stereotyped 
anawer,  and  it  ia  after  the  manner  of  other  offioiala 
aaying : — "  I  am  directed  by  the  Lorda  of  the  Treaanry." 
However,  I  am  without  a  valuer  now,  and  I  wish  it  to 
be  seen  how  I  cannot  appoint  a  vainer,  for  he  wonld 
have  to  go  out,  and  I  mast  mnlct  either  the  landlord 
or  the  tenant,  and  treat  them  in  a  different  manner 
than  the  Sab-Oommissionera  and  aome  of  the  County 
Oonrt  Jndgea  are  treating  those  who  apply  to  them. 
Well,  I  think  it  an  aureasonable  thing  to  aay  that  the 
landed  proprietora  and  the  tenants  are  to  bear  the  coata 
of  my  sending  out  a  valuer  in  whom  I  have  confidence. 
I  do  not  aee  why  they  ahonld  not  get  the  aame  advan- 
tagea  of  other  oountlea.  I  have  aaid  thia  for  the  pur- 
pose  of  explaining  my  position.  I  am  called  upon,  like 
the  Israelitea  in  Egypt,  to  make  bricks  without  straw. 


NOTES    OF    CASES. 
SUFBEME  OOUBT  OF  JUDIOATUAE. 

OOVBT  OF  ApPBIL. 

(Before  Law,  C,  Mobbis,  O.J..  Dbast  aad  FitzaxBBox, 

L.JJ.) 

Habpub  ».  Davibb, 

April  27, 1882.— Z;aad  Law  Aet,  1881,  t.  S8  {Sy— Fixing 
judicial  rent — Paitoral  holding,  what  eonitiivtu. 

Appeal,  by  tenant,  from  decision  of  Land  Oommiaaion 
(Litton,  Q.C.),  aetting  aaide  originating  notice  to  fix 
judicial  rent.  The  oiroamstanoea  are  aufficiently  ex- 
plaiaed  in  the  judgment. 

Spaighi  v.  Ir.  Church  Temp.  Coin.,  11  Ir.  L.  T.  Bep.  140, 
waa  cited. 

Withont  calling  on  counael  for  the  respondent,  the 
judgment  of  the  court  was  delivejwd  by 

Law,  C— It  appears  to  us  that  this  tenancy  is  one 
which  falls  within  the  terms  of  the  exception  in  saotion 
68,  sub-section  8,  of  the  Land  Law  (Ir.)  Act,  1881,  as 
being  a  holding  which  baa  been  let  mainly  for  the  pur- 
pose of  pasture.  The  contract  of  tenancy  ia  embodied 
in  a  written  instrumeut,  dated  the  13th  April,  1865, 
whereby  the  lauds  were  let  to  the  appellant,  subject 
to  certain  provisions,  the  most  material  of  which 
for  our  present  purpose  are  as  followa  : — After  de- 
miaing  the  lands  of  Naptown,  containing  about  172 
statute  acres,  to  be  held  from  year  to  year  at  a  cer- 
tain rent,  the  agreement  proceeds  thus:  "  All  the  land 
that  is  not  now  under  grasa,  to  be  properly  eown  by 
the  tenant,  this  present  spring,  with  dover  and  hay- 
seed, with  the  exception  of  ooe  field,  which  muat  be 
well  and  properly  cleaned,  and  be  put  under  green  crop; 
and  also  with  the  exception  of  the  p'addook  lying  to  the 
aouth  of  the  farmyard,  and  the  field  adjoining  it  to  the 
south-east ; "  deacribing  the  paddock  and  adjoining  field 
aa  containing  eight  acrea.  It  then  further  provides  that 
the  field  which  was  to  be  cleaned  and  put  under  green 
crop  the  first  year  should  in  the  next  aeaaon  be  laid 
down  with  clover  and  grasB*aeed,  whilst  the  eight  acres, 
consisting  of  the  specified  paddock  and  adjoining  field, 
might  be  kept  in  tillage,  or  laid  down  in  grass,  at  the 
tenant's  option.  The  natural  meaning  of  this  wonld 
seem  to  be  that  all  the  farm  waa  to  be  kept  in  graaa, 
with  the  exception  of  the  eight  acres  just  referred  to. 
Subject  to  that  exception,  every  field  that  waa  not 
already  in  graaa  the  tenant  bound  himaelf  to  put  into 
grass ;  and  it  cannot,  therefore,  be  reasonably  contended 
that  when  be  had  once  done  this  he  waa  to  be  at  liberty 
forthwith  to  break  it  up  and  keep  it  in  tillage  if  he 
pleased.  That  wonld  be  a  very  unnatural  construction 
of  the  agreement,  and  inconsistent  too  with  what  is  im- 
plied by  the  express  permission  to  keep  in  tillage  the 
eight  acres.  The  plain  meaning  of  the  agreement,  aa 
it  aeema  to  me,  was  that,  except  the  apeoifled  eight  acrea, 
all  the  farm  was  to  be  put  into  and  kept  in  grasa.  But 
then  it  ia  argued  that,  even  ao,  it  does  not  follow  that  it 
was  let  to  be  used  mainly  for  the  pnrpose  of  patture,  and 
that  if  the  contract  admitted  of  the  land  in  grass  being 
all  "  meadowed,"  or  used  for  the  production  of  hay,  the 
letting  would  not  be  one  mainly  lot  the  parpoae  of  pas- 
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tare.  The  a^ieement,  how«T8r,  conUins  aome  farther 
proTtsions  whioh,  in  my  opinioD,  show  that  the  dm  of 
the  land  foi  meadowiag  or  hay-fanniog  was  not  in  the 
oontemplatioa  of  the  parties.  It  oootains  a  olaoM  io 
theaa  tennii — "  The  tenant  is  not  to  remove  nor  allow  to 
be  removed  any  hay  from  the  said  farm,  with  the  exoep- 
tioa  of  sooh  portion  of  the  hay  crop  of  the  year  1866  over 
and  above  what  he  may  reqaire  for  oonsomption  on  the 
farm."  It  then  provides  that  if  the  tenant  breaks  np  any 
of  the  land  than  in  grass,  or  ihierttty  agreed  to  ht  put  under 
grau,  he  is  to  pay  £7  an  acre  for  the  land  so  broken  ap. 
And,  finally,  in  consideration  of  the  tenant  patting  the 
land  ander grass,  the  landlord  agrees  to  allow  the  tenant 
£10  half-yearly  for  the  first  two  years.  It  is  plain  to 
ns,  on  the  language  of  this  agreement,  that  the  parties 
to  it  contemplated  a  letting  mainly  for  the  purpose  of 

Sastare,  and  nothing  else.  It  no  doabt  allowed  of  hay 
sing  made  on  the  tarm ;  bat,  as  it  did  not  permit  that 
hay  to  be  Femoved  oS  the  fikrm,  the  parties  mast  be 
taken  to  have  intended  that  only  so  maoh  bay  ahoald 
be  made  as  would  1>a  needfal  tor  sapplementing  the 
aotnal  pastorage  of  the  eattle  on  the  farm.  Speaking 
for  myself,  I  think  the  test  is  not  whether  the  landlord 
eoQid  or  oonld  not  obtain  an  injanotion  against  the 
tenant  to  prevent  his  breaking  np  any  of  the  land  that 
was  in  grass — though  I  have  a  strong  opinion  on  that 
point  too— bat  rather  whether,  on  the  whole  of  the 
written  oontract,  the  court  is  satisfied  that  the  use  of 
the  land  for  pasture  was  mainly  what  the  partiM  had 
in  view.  As  to  this  we  are  all,  I  believe,  clearly  of 
opinion  that,  having  regard  to  the  terms  of  this  contract 
of  tenancy,  the  holding  was  let  to  be  nsed  mainly  for 
the  purpose  of  psatare,  and  that  the  appeal  should 
therefore  be  dismissed  with  costs. 


NOTES  OP  ENGLISH  CASES. 

[From  the  Zow  /airnoLJ 

8UPREMB  COURT  OF  JUDICATURE. 

OoOKT  or  Appual. 

(Before  Jbbbbl,  M.B.,  and  Linduit,  L.J.) 

Fobs  «.  EaixiA 

Hay  26. — BiU  of  tale—'IUgittration — Affidavit  of  execu- 
tion and  aUetaUan—BaU  of  Sale  Act,  1878,  u.  8,  10. 

A  bill  of  sale  was  executed,  on  December  19,  in 
favour  of  the  plaintiff.  The  execution  was  attested  by 
two  witnesses,  one  of  whom  was  a  solicitor,  and  the 
other  a  solicitor's  clerk.  The  attestation  olause  stated 
that  the  deed  had  been  executed  by  the  grantor  in  the 
presence  of  the  solicitor,  by  whom  the  effect  of  it  had 
been  daly  explained  to  the  grantor.  Tbe  bill  of  sale 
was  registered  on  December  30,  the  affidavit  filed  on 
registration  being  made  by  the  clerk,  who  deposed  that 
the  signatures  of  the  attesting  witnesses  were  in  the 
re^peotive  handwriting  of  the  solicitor  and  himself ;  but 
the  affidavit  did  not  state  that  the  solicitor  attested  the 
execution  of  the  deed,  or  that  he  was  present  at  its 
«xecntion. 

On  January  4  the  goods  comprised  in  the  bill  of  sale 
were  seised  nnder  an  execution,  on  behalf  of  the  defen> 
dants,  who  were  creditors  of  the  grantor.  The  plaintiff 
claimed  the  goods  nnder  the  bill  of  sale ;  and  the 
■taeriff  took  out  an  interpleader  summona  An  issue 
wae  directed,  and  tried  before  Field,  J.  At  the  trial  it 
was  objected  that  the  affidavit  filed  on  registration  was 
not  Boffloient  nnder  section  10  of  the  Bills  of  Sale  Act, 
1878 ;  and  a  verdict  was  found  for  the  defendants. 

The  plaintiff  applied  for  a  new  trial.  The  application 
was  refosed  by  a  Divisional  Court ;  bat  the  Court  of 
Appeal  granted  a  rule  niti  for  a  new  trial ;  and  the  role 
bow  came  on  for  argument. 

A.  Oharlei,  Q.O.,  and  Herbert  Reed  for  the  defendanta 

Crump  and  Banjee  for  tbe  plaintiff. 

Their  Lobdships  discharged  the  rale ;  and  held  that 
the  affidavit  was  insufficient,  inasmuch  as  it  did  not 
state  that  the  solicitor  had  attested  the  ezeontioo  of 
the  deed — i.  e.,  that  he  was  present  at  the  time  of  its 


execution  by  the  grantor.  The  objeotion  was  a  highly 
technical  one ;  but  the  words  of  the  Act  mast  be  fol- 
lowed. 


(Before  Jssssi.,  M.B.,  Iiihslbt  and  BowzR,  Ii.JJ.) 
/»  re  Stobbt.    Sx  parte  Fofflbwill. 

June  B.—BiU  of  ScUt— Agreement  not  to  regiOer — 7»- 
created  bonne — Statement  of  eoniideration — Defeaianee  or 
condition  —  Miideier^ion  of  grantor  —  Bills  of  Sale  Act, 
1878,  u.  8, 10. 

This  was  an  appeal  from  a  deoision  of  Baeon,  O.J., 
confirming  a  decision  of  the  Manohsstar  County  Ooart, 
whereby  a  bill  of  sale  was  held  valid  as  against  the 
trustee  in  bankruptcy  of  one  of  the  grantors. 

The  grantors^  who  were  a  father  and  son,  had  applied 
to  the  respondent,  who  was  a  mondy  lender,  for  a  loan 
of  £242,  and  offered  to  give  a  bill  of  sals  as  saourity. 
It  was  verbally  agreed  that  the  bill  of  sale  should  not 
be  registered ;  and  the  sum  of  £100  was  to  be  added  by 
way  of  interest  and  bonus  to  the  amount  secured  by 
tbe  bill  of  sale,  the  bonus  being  larger  than  was  usually 
demanded,  in  oonseqnenoe  of  the  agreement  not  to 
register.  The  consideration  for  the  bill  of  sale  was 
stated  to  be  £242. 

The  bill  of  sale  was,  in  fact,  registered ;  and  it,  and 
the  affidavit  filed  on  registration,  described  the  grantors 
by  their  true  addresses,  and  added  that  they  were  both 
mantle  manufacturers  carrying  on  business  together. 
They  had  been  in  partnership ;  but  at  the  date  of  the 
bill  of  sale  the  business  was  carried  on  by  the  father 
alone^  tbe  son  being  in  the  position  ef  a  olerk.  Tka 
property  belonged  to  tbe  father  alone,  thongh  both 
executed  the  deed.  The  father  filed  a  Uquidatioa 
petition,  and  bis  trustee  now  appealed. 

Ambrote,  Q.C.,  and  Bradbury,  for  the  appellant,  con- 
tended, first,  that  the  agreement  not  to  register  should 
either  have  been  stated  as  part  of  the  consideration,  or 
registered  as  a  defeasance  or  condition  making  the  bill 
of  sale  void  as  against  a  trustee  in  bankruptcy  or  an 
execution  creditor ;  and,  secondly,  that  there  was  mis- 
description of  the  grantors. 

WineUne,  Q.O.,  and  Yatet,  for  the  grantee,  were  not 
called  upon. 

Their  Lobdships  held  that  the  agreement  not  to 
register  was  collateral,  and  not  part  of  the  oonsidera- 
tion,  and  need  not,  therefore,  be  stated ;  neither  was  it 
a  defeasance  or  condition  which  ought  to  be  registered. 
They  also  considered  that  there  was  no  sufficient  nua- 
desoription  of  the  grantors  to  affect  tbe  validity  of  the 
registration,  because,  as  to  the  son,  any  misdescription 
was  immaterial,  he  not  being  a  bankrupt ;  and,  as  to  the 
father,  the  statement  that  he  was  carrying  on  business 
with  the  son  was  mere  surplusage,  and  not  calculated 
to  mislead. 

HIGH  COURT  OF  JUSTICE. 
Q,VBS!fa  Bekcb  Dirisioif. 

PvLUMO  V.  Taa  Gbei.t  Eastbbh  Railway  Cokpuit. 

June  7.  — ii({int»M(ra<io» — Perianal  hyurg  to  intestate 
ooeationing  eapenn  —Damage  to  intestate's  estate,  action  far-^ 
Lots  Iff  intestate's  wages. 

This  was  a  demurrer  to  a  statement  of  claim,  in 
whioh  the  plaintiff  sned  as  administratrix  of  her  lato 
husband,  who  had,  as  was  alleged,  been  run  over  by  a 
train  owing  to  defendants'  negligenoe.  The  injnries  he 
sustained  prevented  him  from  following  his  basiness, 
and  he  was  wholly  incapacitated  until  his  death  ;  and, 
meanwhile,  incurred  expenses  for  medical  attendance 
and  nursing,  all  which  diminished  the  value  of  his 
personal  estate. 

Lush  Wileon  in  support  of  the  demurrer. 

W.  a.  Clog  for  the  plaintiff. 

The  CouBT  (Dbhuak,  J.,  and  Foixoox,  B.)  gave  jadg- 
ment  for  the  defendants,  holding  that  the  alleged 
oause  of  aetion  did  not  sarvive ;  and  that  the  adminis- 
tratrix ooold  not  .sae  for  damages  to  the  estate 
oooasioned  by  the  expenses  and  loss  of  earnings. 
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Viaaam  (AppelUat)  •.  BmasaBut  Daxbt  Compaitz 
(BeapondentB). 

Jane  U.—8aU  of  Food  and  Dr\»gt  Act,  1875  (38  <6  89 
Ykt.,  e.  88),  m  6,  12,  13.  14,  80,  il—SaU  of  Food  and 
Dnat  Awtendment  Aet,  1879  (43  <6  48  Viet.,  e.  80)— 
AmUf$U—Not^teat%on  to  Sdler^Private  Purehaier—PiMie 
Qficar. 

Case  statecl  by  the  atipenaiMry  magistrate  of  Birming' 
bam  nnder  80  &  21  Tiefcr,  o.  48. 

It  appeared  fkom  the  eaae  that  the  reapendenti,  to 
whom  a  certain  qoantily  of  millE  had  been  aold  by  iAie 
appellant,  kept  a  aampie  of  it  upon  their  psemiaea  for 
two  dajra  after  detivery  to  them,  before  they  notified  to 
the  appellant  their  intention  of  having  it  analysecL 

The  learned  magistrate  oonTioted  the  appellant, 
holding  that  aeotioa  14  of  38  &  89  Viot.,  o.  S3,  whioh 
enaots  that  "the  person  pnrchasing  any  article  with 
the  intention  of  aabmitting  the  same  to  analysis 
shall  .  .  .  foTtkwiA  notify  to  the  sellar  .  >  .  hia 
intention  to  have  the  same  analysed  by  the  pablio 
analyst,"  did  not  appfy  to  a  purchase  ay  a  private 
porehassr,  bat  was  limited  to  one  by  a  pabUe  effioer. 

Vmeg  Pitagormld  for  the  appeUaat. 

BaylU  for  the  respondents. 

The  CouBT  (FiBLD,  J.,  and  Oat>,  }.)  lerersed  the 
decision  of  the  magistrate. 


HiTHxanaTOH  (Appellant)  v.  Thb  NoBtH-EASiBBN 
BubwiT  CoHFAMz  (BespoQdents). 

Jane  20. — If egligeaet— Action  on  bthalf  of  rttatintt  of 
penon  killed  —  Pecuniary  interet  in  life  of  deeeated  — 
Smdtnee—9  *  10  Yiet.,  c  93. 

TitiB  was  an  aotion  bronght  by  the  plaintiff,  who  was 
the  father  of  the  decease^  to  recover  damages  nnder 
I^oitd  Campbell's  Act  (9  ifc  10  Viet.,  e.  98)  for  the  death 
of  his  son  throagh  the  respoDdents'  negligence. 

At  the  trial  in  the  Ooaaty  Ooart,  the  plaintiff,  who 
was  fifty-nine  years  old,  deposed  that  his  son  was 
twenty-five ;  that  he  (the  plaintiff)  was  nearly  blind, 
and  suffered  from  some  injury  to  the  leg;  that  the 
deceased  was  always  kind  to  hhn,  and  nsed  to  oon> 
tribnte  to  his  support  some  five  or  six  years  ago,  when 
he  (the  plaintiff)  was  nnaUe  to  work  for  six  months. 

At  the  ^ose  of  the  case,  the  plaintiff  was  nonsnited, 
on  the  gronnd  that  he  had  failed  to  show  that  he  had 
anffered  a  paonniary  loss  by  his  son's  death  soffiineat  to 
entitle  him  to  maintain  an  aotiea  uadec  9  ik  10  Yiot. 
0.98. 

The  plaintiff  appealed. 

Ataovmam  appeared  for  the  appellant. 

Otuntford  Brvet  for  the  respoadents. 

Per  Omriam  (Fixld,  J.,  and  Civa,  7.)— There  was  some 
evidence  that  the  plaintiff  had  a  reasonable  expectation 
of  pecaniary  advantage  from  a  oontinaaace  of  his  son's 
life,  and  it  wa&  for  the  jary  to  determine  what  was 
the  valae  of  it.  The  nonsait  most,  accordingly,  be  set 
•side. 

Neia  trial  ordered, 

COUBT  OP  BANKRUPTCY. 

(Before  Baoon,  C.J.) 

He  MoniAON.    £19  parte  EmaBlLBT. 

Jane  19. — BiU  of  eale—BegistnUion — Afidavit  of  exe- 
eution  and  attutation—BUle  of  Sale  Act,  1878,  m.  8, 10. 

Appeal  from  the  Connty  Ooart  at  Bradford. 

A  bill  of  sale  was  attested  by  two  witnesses,  one  of 
whom  was  a  solicitor,  and  the  other  a  clerk.  The 
affidavit  filed  on  registration  was  made  by  the  clerk, 
who  deposed  to  the  s^atnrsa  of  the  attesting  witnesses 
and  to  the  explanation  of  the  effect  of  the  bill  of  sale 
by  the  solicitor,  "  one  of  the  attesting  witnesses,"  before 
its  execution  by  the  grantor  ;  bat  did  not  otherwise 
state  that  the  solicitor  was  present  when  the  bill  of 
sale  was  executed. 

Wimhw,  Q.O ,  and  Aeltion  Orote  for  the  appellant. 

WHUm,  Q.C.,  and  P.  Knight  for  the  tespoadent. 


The  Oanv  Jodob  held,  on  the  authority  of  Ford  ** 
Kettle,  "  Weekly  Notes,"  June  17, 1883,  p.  90,  that  the 
affidavit  was  insaffioiant.  that  the  registration  was 
invalid,  and  the  bill  of  sale  oonseqaently  inoperative  •• 
againat  the  trostee. 


ADMISSION  OF  A  SOIilOIIOB. 

Mr.  Hubert  O.  West,'  son  of  Mr.  Henry  J.  P.  West, 
North  Qreat  George's-street,  and  RictaeHea,  dounty 
Dublin,  has  been  admitted  a  Solicitor  of  the  Court  of 
Judicatnre, 


COBBESPOHDEHCB. 

SOLIdTOBS'  F£ES. 

TO  THB  XDrrOB  or  TBI  miBB  LAW   TIKBB. 

Bib,— Will  yon  please  say  in  next  issue  what  timai 
the  Sohedale  of  Pees  came,  or  will  come,  into  operation. 
I  refor  to  those  in  your  issae  of  8th  inst. 

Years  traly, 

X  A.  a 

July  11,  1883. 

[The  sohedale  in  question  was  gasetted  on  the  87th 
alt,,  and  is  now  in  operation. — Bo.} 


"THE  LAW  OP  TAXES." 

>0  THB  BOrfOB  OW  TSB  UUSS  IiAW  THUBk 

81B, — I  wish  some  intelligent  and  qualified  member 
of  either  branch  of  the  legal  piofessioa  would  take  np 
the  above  snbjeot  and  publish  a  handy  manual  en  it. 
The  Bubjeot  is  contioaally  turning  ap  in  sales,  par- 
ticularly  of  hoase  property.  Some  taxes  are  merely 
personal  debts,  others  are  charges  npon  the_  premises, 
and  others  are  subject  to  restrictions  as  to  time  of  re- 
covery. A  book  distingnishing  all  these  taxes,  general 
and  local,  and  the  rcriative  liabiKties  of  owners  and 
ocoapiers,  vendors  and  purohasers,  woald  be  a  great 
boon  to  the  legal  profession,  but  partioulatly  to  the 
profession  of 

Year  obedient  servant, 

A  Beuomm. 


BOOKS   BECEITEI). 

WiUon'i  Sitpreme  CouH  ^  Jwdieatyae  Aelt,  AppeUtte  Jurie- 
dieHan  Aet,  1870,  Xalet  of  Court  and  Parmi;  mtk  otker 
Aett,  Ordm,  Relet,  aad  Begnlatiom  relating  to  (A« 
a^reme  Ckmrt.  WUk  Praetieal  Ifotee.  Third  Bdition. 
By  M.  D.  CBAUnnt,  of  the  Inner  Temple  Barrister^t- 
Iiaw,  assisted  by  Hbbbbbt  LusH-WilrSoir,  of  the  Innsr 
Temple.  Baoriiter-at-Law.  JjondoB :  Stevens  and  Sons, 
119  Chancary-lana^  Law  PobUshem  and  BookaeUera. 
18SS. 

PugUive  Offendert :  being  ike  Lav  and  Praetiee  relating  to 
Offender*  figing  to  or  from  «Aw  Oountrg ;  ineluding  the 
Sxtradition  AcU  and  Treatiee,  By  F.  J.  KlBOaiTBB,  of 
the  Criminal  Invortigrtien  Depsrtinent,  Metropolitan 
Police,  London :  Steven*  and  Sona,  119  Chancery-lane, 
Law  Pabliahers  and  Booksellers.     1882. 

A  Manual  •/  Ae  Xow  regulating  the  Vannteer  Parte*,  in- 
duding  the  Volunfer  AeU  1363  end  18SS,  and  the  other 
Att*relaCinfftoth*V»lmUeer*.  WiA  Forme  of  CmnplaitU, 
SuMmmi,  and  Qrdar,  in  M  Proeeedingt,  m  Courts  (/ 
Summarf  Juriidktion  tmder  the  Aett.  By  Waltbb  Adax 
Bdbn  and  Williah  Thok as  Raymond,  of  tha  Middle 
Temple,  Esquires,  Barristera-at-Law ;  Captains  in  Her 
Majesty's  Yolunteer  Forces.  London:  Stevens  and 
Sons,  119  ChanoMry-laaa^  Law  PoUiahars  and  Book- 
sellan.    1882. 

Legal  Medicine.  Part  I.  By  Chablbb  Mbtwott  Tmr, 
M.B.,  F.O.3.,  ate,  &o.  London :  Smith,  Eldnr  ft  Co., 
16  Waterioo  place;    1882. 
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CUBIOSITIES  OF  THE  LAW  OF  TEEA80N. 

Tb«  aotiqnity  and  bistorio*!  eontinoity  of  the  law  ot 
traMon  is  a  fact  which  ha*  hardly  any  ooontarpart  in 
tb«  history  of  law  in  modetn  Europe.  The  aatbority 
of  preoedeot  in  it  is  so  potent  that  it  is  always  difficnlt 
to  say  what  part  of  it  ia  really  obsolete.  A  layman  who 
reads  in  the  Act  of  11  Victoria  that  nothing  therein 
•honld  affect  the  statate  of  Edward  ID.,  does  not  easily 
imagine  what  a  code  of  pitiless  learning,  what  a  record 
of  complicated  doom  was  thereby  reopened  to  the 
modem  air.  The  630  years  which  have  passed  since 
S6  Edward  m.  have  each  added  something  to  the  mass, 
and  no  part  of  it  is  quite  converted  into  dost.  Erery- 
thing  about  it  is  at  onoe  archaic  and  aliva  The 
barWoas  French  of  the  old  Act,  the  procedure  with 
its  anoient  forms,  the  old  oase  law  that  broadens  slowly 
down,  from  precedent  to  precedent,  all  impress  the 
mind  like  some  antique  national  epic.  The  history  of 
our  law  of  treason  is  as  floe  a  poem  as  the  "  Nibelungen- 
LUd."  When  a  State  criminal  is  now  tried  for  higb 
treason  he  would  ordinarily  oome  before  some  snccesaor 
of  the  Chief  Jostioe  who  has  sat  on  the  King's  Bench 
for  mote  than  six  oentnries ;  perhaps  in  the  very  ball 
where  Bed  Boss  and  White  Bose,  Lollard,  Papist,  Non- 
oontormist,  and  Nonjuror,  CSavalier  and  Bonndhead, 
Flantageoet  and  Stuart,  Jacobite  and  Jacobin,  have 
been  tried ;  they  would  cite  the  old  Norman  French,  or 
rather  dog-Frenob,  which  the  courtiers  nsed  at  the 
height  of  the  first  French  wars ;  the  counsel  would 
rely  on  the  dicta  of  men  who  saw  the  wan  of  the  Boaes, 
and  the  wars  of  religion,  the  Oommonwealth,  and  the 
Bevolntion.  Much  of  the  old  tragic  ceremony  would 
be  rehearsed,  sheared,  for  the  most  part,  of  its  medisval 
barbarity.  But  the  "quant  home  fait  eompatter,"  Ho., 
has  to  ns  still  all  the  sacramental  mystery  that  the  lines 
from  the  Twelve  Tables  had  to  a  Roman  of  the  Empire, 
"  eaput  obnubito,  infelici  arbori  Kupendilo."  It  is  much  to 
be  regretted  that  this  tremendous  page  of  our  annals  is 
less  familiar  than  it  was.  Perhaps  one  lawyers  have 
•mall  cause  now  to  feel  Interest  in  those  maxims  of 
oonstitational  right  which  oocnpied  so  keenly  the 
lawyers  of  some  former  times.  Does  the  public,  does 
anyone,  now  read  the  "  State  Trials,"  one  of  the  most 
fascinating  books  in  the  historical  library  ?  Tbe 
Maoaulays,  the  Frondes,  the  Greens  have  nothing 
that  tonoh  them  in  dramatic  history,  while  Freeman 
blmself  is  not  mote  terribly  in  earnest  and  not  so  voln- 
minoas.  The  trials  of  the  Queens,  Ann  Boleyn  and 
Mary  Stuart,  of  Charles  Stuart  and  of  his  Jndges,  of 
Harrison  and  Tonge,  of  Vane  and  Sidney,  of  College 
and  Cornish,  of  Lady  Lisle  and  Lord  Preston,  of  Lord 
Gordon  and  Watson,  and  fifty  more,  are  hardly  exceeded 
in  pathetic  power  by  Shakespeare  himself.  Anyone 
who  knew  the  whole  of  that  mine  of  learning,  text  and 
notes,  would  have  a  pretty  idea  of  oonstltutioDal  law. 
Uutortnoately  this  profouadly  touching  and  most  in- 
■traotlve  ooUeotloB  is  so  vast  as  to  be  to  many  retders 
praotioally  hopeless.  Most  men  are  bafSed  at  the 
sight  of  thirty-four  closely  printed  volumes,  each  having 
1,S00  pages  of  print,  in  double  oolumn,  in  a  rather 
illegible  type,  and  crammed  with  notes  till  the  doable 
oolumns  overflow. — Portaigktiif  Setitw. 


TEXT-BOOK  ADDENDA. 

[From  the  Lait  Journal.] 
Publie  Health  Aot,  X87S, $.  47. 
nie  offence  of  keeping  pigs  so  as  to  be  a  nnisitnoe  does 
not  require  proof  of  injury  to  health  {Banbuty  Urban  Sani- 
tary AiMoritg  v.  Pagt,  fil  Law  J.  Bep.  M.  C.  21). 


Sobxm  on  Bankrvptey  (4<A  Edition),  35^. 
Although  the  title  of  a  trustee  in  bankruptcy  rslates  back 
to  tbe  aot  of  bankruptcy,  yet  where  there  have  been  mutual 
debts  and  credits,  the  title  of  the  trustee  to  a  credit  does  not 
accrue  till  the  bolder  of  such  credit  has  notice  of  the  aot  of 
Bankruptcy  (EUiott  v.  Twqwmd,  SI  Law  J.  Rep.  P.  C.  1). 


CccU  o»  Mortgage  14A  BdMnii,  8S3. 
Tbe  purchaser  of  an  equity  of  redemption  takes  sniject 
only  to  existing  equities,  and  as  against  him  then  can  be 
no  ooDsoIidation  (rf  a  mortgage  sobseqeently  crested  by  the 
vendor  on  another  estate  [Tcmdl  r.  Swutk,  2  De  Gex  &  3. 
713  ;  27  Law  J.  Bep.  Chsoa  694  overroled]  (/ouun^  v. 
Jordan  and  Price,  SI  lam  3.  Bep.  Ghana  129). 


OrderXyi.,aMUl. 

Wilton  OH  tJu  JudUature  Aett  (tnd  EdiOni),  ITl. 

Ldg  and  Poulka  on  the  JudiaUure  AeU  {3rd  Editio»\  1S4- 

A  trustee    suffiinently  represents  his    eoCin  que   trait 

for  the  purposes  of  a  redemption  action  (Jenaingt  v.  Jordan, 

61  Law  J.  Bep.  Ohanc.  129). 


Coote  on  Mortgage  Ifth  Edition),  89. 
The  h«r-at-law  of  a  testator  (before  the  will  was  r^[is- 
tered)  by  forgery  and  personation  mortgaged  the  testator's 
lands  to  an  innocent  mortgagee,  who  registered  his  mort- 
gage. Held,  that,  notwithstanding  the  hairship,  the  title  of 
those  claiming  under  the  will  prevailed  over  that  of  the 
mortgagee  (In  re  Cooper,  Oooper  T.  Fesajr,  61  Law  3.  Bep. 
Chauc.  119). 


COURT   PAPERS. 

LAND     JUDGES. 

Sittings  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  Jodoi  Flahaoak. 

MONDA  r. 

In  CoiTBT. — M.  O'Brien,  to  lodge  money.— J.  M.  O'Con- 

nell,  to  examine  witnesa — H.  W.  Montgomery,  receiver. — 

J.  M.  O'Uonnell,  to  make  order  absolute. — R.  H.  OBryen, 

receiver. 

Before  Exakutib  (Mr.  Kennedy). 
Q.  S.  Boper,  vouch. — G.  M.  Hewson,  rental 


TUESDA  T. 
In  Cocbt. — C.  Lewis,  final  schedule. — J.  Bamsay,  do. 

BALIS   IH   OonBT. 

S.  A.  KiLLT,  -  .  -2  lots. 

W.  T.  MnBBAT,       -  •  -    8    „ 

T.  Maklt    -  -  -    4    „ 


THURSDA  T. 
Before  ExAKIHBB  (Mr.  Kennedy). 
G.  Graham,  rental. 


FSrOA  T. 

BALB8  IM  OOUBT. 

M.  Watsok,  -  -2  lots. 

Before  Bxaminbb  (Mr.  Kennedy). 
Sir  J.  Ferguson,  rental 

Before  tbe  Rt  Hon.  JuDoa  Obmsbt. 

WEDNESDA  T. 

Before  Exahinib  (Mr.  MQ^onnell). 

D.  H'Danlel,  rental— J.  Wright,  do.— J.  Mallan,  do. 


COURT  OF  BANKRUPTCY. 

ADJUOIOATIONS  IN  BANEBUFTCT. 

fM  i»tu^A(VudlcaUimM  artJlrU  film,  Uu  aUHnf/Mn  i»  Haifa. 

Taylor,  Richard,  of  Clontongh,  Kenmare,  in  the  county  of 
Kerry,  Eaquire.  June  2;  niday.  Julg  28,  and  TWdiqr, 
Auguit  16.    Jamet  J.  Malone,  solr. 


Acts  of  Pabuaunt.— Up  to  the  present  time  20 
public  and  96  local  Acta  have  been  passed  in  a  session 
of  five  months. 
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DUBLIN  STOCK  AND  SHAKE  LIST. 


DBSORIFTION  OF  STUCK 


JOLT 


Sat. 

8 


Mon.iTaM.l  Wad., Thar    I'll. 
lOl  U   I  12     13      14 


*P«id     OoTernmcBt. 

—  speConnls      .. 

—  3poR«daeed     „ 

—  HewspeStoek 

INDIA  STOCK. 
4  p  e  Oct.  1888  1  Traf ble.  «t      .. 
.1  p  c  Jan.  IWl  (  Bk'  o(  Iral.     .. 

B»ak«. 
■00    Bank  of  Ireland               .. 

1$    Lomdm  Joint  aoel 

10          Do.           Jftu 
]|  Mmut*rBa»ifUmU4d) 
to   SatUmalB»nk(Umifd)  .. 
lo    natitmalof  UMiy'KIMd.) 
*$    lYoWfuia;  SflfU 
10   Rnal  Bant 
as    BUmdard,trS.a.A.,Hr<t 

Steam. 

so  Britlali  *  Irlah    .. 
loo  OMjof  Dnblln  .. 
SO    DabUnandaiaagow 
10   Diudalk  (Umltml) 

BUM*. 

if  BtrelmmCUmUtd) 

I    Einaloe  Slats  Co.  (llt'l)    .. 

7  MimbtaCo.oflriUMdOUd) 

MUeeliMieoua. 

10  AlUanee  A  Dab.  Conn.'  Ow 

8  Do.              do.    Nm 
4    Amolt*Co.,Umil»d 

ao    0.  Dab.  Brewery  Co,  (Um.) 
Tnumwaya. 

10   BeUkat  Tram*    .. 

10    Doblln  United  Tramwart 

10    Edlnbnrith  Street  Tranu 
Railways. 

ao   Cork,BlaekroekAPaHage 
too   DnbUn.Wklow.AWford 
100   Great Northeni (Ireland). 
100   Ot.Sontheni  and  Western 
100   Midland  QU  Weateni 
loo    Tatsrford  M  Cent.  Ireland 

JO    Waterford  and  Limerick  .. 
RaUway  Prefereno*. 
loo    O.,W..*W..tpea8«0) 
100   at.)rth'n(Irlnd)gt-d4p« 
100   Do.,>ipo 

loo   OtSonth'n  A  Wait'ndpr 
100   Htd.areatWeetem,4pe 
100   Do.,»pe 
loo   Wakra.*LlmeTlck,4pe 

SO   Do.,  new  red,  f  p  e 
DelMntura  gtooka. 

—  Beirut  *  Nth'n  Cot.  4  p  e 

—  C'fergna  and  Lame  4  p  e 

—  Dnblln  *Wleklow4pe   .. 

—  Do.,4ipc 

—  Ot.Northem(Irelaad)4p> 

—  Do.,  4i  p  c 

—  Do.  »  p  c 

—  at.North'n*We8t-n4)pr 

—  Qt.Sonth'n  A  West'n.  4  p  r 

—  Kilkenny  Junction,  A,  Spe 

—  Midland  at.  Weat'n,4  PC 

—  Do.,4lpc 

Ballaat  Office  Deb.,ieK  6a  M,  4  p  c 
CltyDeb.ofX92«8»d,4pc 
Dnb.A61aa.S.P.Co.a887)»pe    .. 
Pipe  Water    Old,  XM  «a.  id.     .. 
Da         Kew,  £100, 

a 
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a 
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*  Sharea  not  (ally  paid  ap  are  giren  in  KaUct.         t  z  d 
Bank  Rate— or  Olaeaant-Sl  percent..  ISrd  March,  1f>81. 
Of  Dapoatt— 1  per  cent..  SSrd  March.  1883. 
Name  Daya— Joly  27th,  and  Angnat        1881. 
Account  Daya— Jaly  28tb,  and  Aognat        1881, 
Bnalneaa  commencea  at  1  80  p.m. 

The  Stock  Exchange  and  Brokera'  Offieea  will  be  doaed  on  Satnr- 
daya  dnrlng  the  months  of  Jnly  and  Angnst. 


HoOmtay't  (Hnlmenl  and  /Wb.— Diaeaaea  of  the  moat  formidable  and 
eliroide  ebanetera  hare  been  cured  by  Holloway'a  remedlea.  Ulcera- 
tlone  wMoh  have  proved  themaelTea  inounble  by  any  other  known 
meana  bare  healed  kindly  under  and  purifying  the  regenerating  influence 
of  this  excellent  Ointment.  Sprsini,  atill  jointa,  contracted  mnaclea, 
and  gjandnlar  awelllnga  can  be  moat  safely  and  effectually  healed  by 
HoUoway'a  Ointment  and  PlUa,  which  can  do  no  harm  under  any 
eiroomataiwea.  Neither  of  theae  medicaments  baa  aAythlng  deleterioua 
Initeeompoelttoni  both  are  eaaentlally  purifying  and  atrengthenlng  In 
their  nature.  The  oombined  power  of  theae  noble  remedlea  enable 
them  sncoenfully  to  cope  with  most  descrlptlona  of  impuritiea,  and  to 
core,  or  at  leaat  reUere,  most  Tarieties  of  diaeasea. 


BISTHS,  MARRIAGES.  AND  DEATHS. 

BIRTHS. 
CREAOH — July  10,  at  Liatowel,  the  wife  of  Franda  Creagh,  Esq., 

tollcitor,  of  a  dsu|^ter. 
KENNEDY— July  7,  the  wife  of  Peter  V.  Kennedy,  Esq.,  solicitor,  of 

a  daughter. 
MACNAB-^uly  10,  at  Rostellan  Vllle,  Brlghton^Tenue,  Bathgar, 

the  wife  of  E.  S.  Maonab,  Eaq.,  aolldtor,  of  a  aon. 

HARBIA0E8. 

HILL  SDd  GAMBLE-July  12,  at  St.  Peter's  Chuich.  Dublin,  by  the 
Rer.  J.  B.  Keene,  Rector  of  Nairan,  cousin  of  the  bride,  aaalatnl  by 
the  Rev.  Canon  Wynne.  Incumbent  of  St.  Matthiaa'a,  Edward  hi. 
Hill,  B.A,  Oriel  CdIL,  Oxford,  to  Loulaa  C,  aeoond  daughter  of  R. 
W.  Gamble,  Eaq.,  Q.C.,  J.P.,  County  Court  Judge,  FltxwilUam- 
sqnare. 

WALSHE  and  COPINGER— July  «,  at  Ghent,  by  special  dlnentation 
from  Rome,  Thomas  Patrick  Walabe,  Eaq.,  M.D.,  son  of  the  lata 
James  N.  Walabe,  Eaq.,  M,D.,  BalUoaklU,  to  Kate,  daughter  of  the 
late  Christopher  Coplnger,  Esq.,  Q.C.,  of  Abbey  View,  Dalkej. 

FDNERAL    REQUISITES    OK    EVERY 
DESCRIPTION. 

4  9,     WALLER,      50, 

DENZILLE-STREET.  3'1 


PUBLIC  NOTICES: 


S' 


OLicrroRS'  apprentice  preliminary. 


Tanrrr  Term,  1882  —  Heasra.  Monks  and  Murphy.  Former 
sncoeaaoa  — Meaga.  Hudaon,  O'Reilly,  Carton,  Bynea,  Broderick, 
O'CalUghan,  FItipatrick,  Uaguire,  Coman,  Fisher,  KoUy,  Greene, 
Doran,  fto.    Claaa  It)  operatlop  for  October. 

JAMES  A.  POOLE,  M.A., 

99.  29  Harcourt-atreet. 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 
STEPHENS- 
SCARLET    INK    for    STEEL   PENS. 

Thlalnk  la  unaffected  by  steel  pena:  it  la  a  moat  brilliant  and  per* 
manent  colour ;  it  retains  its  brilliant  colour  upon  parchment,  and 
consequently,  of  great  ralue  to  Solicitors  and  Draughtsmen. 

Sold  In  atone  bottlea.  by  all  Statlonera,  at  la.,  2a.,  ga. ,  and  <a.  each; 
and  in  glaaa  bottles  at  (d.  and  la.  each.  581 

FORMS  UNDER  COUNTY  OFFICERS  AND 
COURTS  ACT. 


S.  CIyU  Bin  Ejectment       ..  Id. 

4.  Civil  Bill  Ejectment  for 
the  recovery  of  the 
posaeaalon  of  Landa  under 
a  claim  of  title  under  14 
A  1&  Vic,  cap.  57,  aeo. 
79,  aa  amended  by  the 
40  A  41  Vic.,  eap.  56,  aec. 
53 Id. 

B,  TiUe  Juriadlctlon— Civil 
Bill  Ejectment  on  the 
Title         Id. 

«.  CtrU  BiU  Ejectment  for 
Overtwlding  ..Id. 

13.  CirU  BiU  Process  hi  Re- 

plerin       Id 

14.  Ordinary  Decree  ..  ..  Id. 
It.  Decree  by  Instalments  ..  Id.' 
1&  Decree  for  RecoTet;  of 

Lands       Id. 

18.  Decree  in  Ejeolment  tor 
Non-payment  of  Rent  ..  Id. 

80.  OnUnaiy  Dismiss  ..  Id. 

81.  Ejectment  Dismiaa         ..  Id. 

82.  Affldavit  or  Affirmation  of 

Default  by  Instalmenta      Id. 

88.  AfBdavit  or  Affirmation  of 

Renewal Id. 

Sfi.  tlotlce  to  Renew  a  Decree, 
or  Dlamlaa,  Affirmance, 
or  Reveraal  ..         ..   Id. 

6.  Renewal  on  Notice  ..  Id. 

8.  Recognisance  on  the  De- 
fendant'a  Appealing  from 
a  Decree;  or  ou  the 
PlaintlfTa  Appealing  from 
a  Decree  or  DIamiaa     ..  Id. 

47.  Certiflcate  of  the  Clerk 
of  the  Peace  as  to  the 
Lodgment  of  Money  by 
a  Defendant  or  Rent 
and  Coata  hi  a  CivU  BiU 
Ejectment  Caae  ..  Id. 


62. 


81. 
82. 
84. 

99. 

iia 

111. 
lU. 


Order  of  Raplavin         ..  Id 
Committal     under    the 
Debtors  Act   (Ireland)^ 

1872  Id. 

Eqnity  ClvU  BiU  by  a 
Creditor  against  an  Ex- 
ecutor for  admlnistn- 
tion  of  the  perHMial 
Estate  of   a    deceased 

Debtor Id. 

Equity  CItU  Bill  by  a 
Legatee  for  the  Admin- 
istration of  the  Personal 
EsUte  of  a  Testator  ..  Id. 
Summons  in  Chamber  ,.  Id. 
Notice  toCreditorto  prove 
liiaOlahn  ..         ..  Id 

Notice  to  Creditor  of 
Allowance  of  Claim    ..  Id. 

Notice  that  the  Clerk  of 
the  Peace's  Certifloate 
may  be  inspected         ,.  Id. 

Summons  for  Witness  ,.  Id. 

Certificate  of  Clerk  of  the 
Peace  In  case  of  Money   Id. 

Certiflcate  In  caae  of 
Tranafer  of  Stock       .,  Id. 

Notice  of  Payment  Into 
P.  Office  Savinga  Bank, 
or  Transfer  of  Stock  or 
Deposit  of  Security     ..  Id. 

Affldavit  to  obtain  a 
Decree  by  Default       ..  Id. 

Form  of  Notice  to  be 
aervedupon  the  Defend- 
ant with  the  ClvU  BiU 
ProcoB  where  the  Plain- 
tia  aeeka  a  Decree  by 
Default   »        ..        ..Id. 


J.  FALCONER,  68,  UPPER  SACKVILLE-ST.,  DUBLIN. 
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PUBLIC  NOTICES: 


DW.        CARROLL, 
•     44,  LOWER  8AOKVILL8-8TRKKT,  DOBLIM, 
Wlshw  t*  cidt  (ttnUiui  te  Mi  lirgB 
STOCK    OF    NOTEFAFBR8    AND    ENVELOPBB, 
DIrwt  In  erefy  lutanee  from  the  Maken 
Tbej  tra  8«ld  to  tlM  Public  at  W]mIm*I«  PikMk 

HIa  large  Stoek  of 

LEATHER       GOODS, 

GomiatUiig  B«(i,  Pnraes,  Walleta,  Pocket  Booka,  HetaUlo  HooM- 

taodum  Booka,  Blottera,  Writing  Cawa, 

Vitk  erar;  article  connected  with  Stationery, 

Are  Sold  much  under  uiual  diargea. 

Prize  Medal  Account  Book  Manufteturer. 

Letterpreai  and  Ltthegraptaio  Printer. 


EtUnutlafnt  of  dkory*, 


K.— 


ESTABLISHED  lUL 

BI    R    E    B    E    C~^  BAN 

Ronthampton  Bnlldlnn  Ckancery  Lane. 

Current  Acoonnta  opened  acoordlng  to  the  una)  nraotioe  o(  other 
Bankera,  and  Intereat  allowed  on  the  nilnlmiiw  naathiy  kalanf—  when 
not  dram  below  Jtu.  No  oomnilailan  charged  lOr  koefilng  Aeooimte, 
•uepling  ander  exe^tianal  circanutance» 

The  Bank  alaoraDolreamoneT  on  Depoalt at  niree  percent.  Intereat, 
repajahle  on  damand. 
^he  Bank  nndevtafcea  for  Ita  Cuatomera,  free  of  ehavge,  the  enetody 
of  Deeda,  Wrltii^i;  and  other  Securities  and  ValuaUea;  the  collection 
^  Bills  of  Exchange,  pivldends.  and  Coupons;  and  the  puxohase  and 
Mie  of  Stocks,  Shares,  and  Annnitiea. 

Letters  of  Credit  and  Circnlar  Notes  iasaed. 

A  Ftmpldet,  with  full  particulars,  on  ^ipUaation. 

FRANCIS  RAVKNSCBOVT,  Moager. 
6j_ 

Ths  BmBkCK  Buxuxnro  Soaxxr'a  AnnuL  RBCBins  w^Rmwtt 
Fin  Mixuom. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OCINEAS  PER  MONTH,  wltb  hnmartlaf  paaeaslnn  and  no 
not  to  paj.    Apply  at  the  office  of  the  BnsucK  BoiLl>ili»  SOOUTT. 

HOW  TO  PURCHASE  A  PLOT  OP  LAND 
FOR  FIVE  SHILLINGS  FEE  MONTH,  wltb  immediate 
poaaeasion,  either  for  bnildhig  or  gardening  purposafc  Apply  at  the 
office  of  the  Bibxbics  Fbizhold  Laud  Socixtt. 

A  Pamphlet,  with  toll  particulars,  on  application. 

FRANCIS  RAVEN8CB0FT,  Manager. 
Seathaapton  BnlMlngs,  Chancery  Lane.  6<t 

LITERARY   and  GENERAL    SALE    ROOMS, 
Na  8  D'Olier-street,  the  only  Sale  Rooms  In  Ireland  wherein  the 
Proprialorhaaa  praottoal  knewiadge  of  the  Book  Department. 
J.  W.  SULLIVAN,  Aadianeer  and  Valuator  (Assistant  for  U  years 

to  the  late  Mr.  J.  F.  Jones), 
BespeettuUy  ttTtta  the  attenttas  ot  Solicitors,  Exeoutors,  Trustees, 
Asrignees,  or  athors  bUareated  in  the  disposel  of  LIbrariea,  Artistla 
Effects,  Hoosehold  Furniture,  Acm  to  the  unequalled  fadUtlea  that  he 
posBeeaes  for  realising  the  fall  value  of  all  properly  entmated  to  his 
oare.  Law  Ubrarlea  receive  the  special  attention  that  prodneed  sneh 
aatlafactoiy  results  in  the  sales  of  the  Lihrariee  ot  Baron  Greene,  Baron 
PlKott,  Judge  RaddUTe,  Sergeant  Armstrong,  and  many  others. 
'  Valnattons  made  for  Probate  or  other  porpoees  on  moderate  terma. 

Si 

LIVERPOOL. 

PRIVATE  ENQUIRIES  bud  INVESTIGATIONS 
coKDDcnn  B* 

MB.  THOMAS  SEAN^ 

17,  DALRSTRBET  (mop  tkt  ExeHange), 

Twtn^Htre  Teais'  nried  Foucs  and  Social  eapcciiaaa. 

BnMcntStaai 

MODERATE     CHARQEa. 

References. 
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I«» 


STOKES  BROTHERS, 

puMua  dccouiTTAffrs  and  aujutqiu, 

lOMDON  AND  LANCASHIRE   INSURANCE  CHAMBERS, 
32,    WKSTMOKELASD-STBEST, 

DDBLIH.  an 


PUBua  AccousTAsra  and  aub/toss. 
ROWLEY,     HUMPHRIES     A     CO., 

IS.  DAMB-STREBT,  DnBI.IN  (apposite  (fnnster  Bank), 
are  engaged  in  all  Mattera  of  Aceoonta  in  Cbaneery,  Banknptqr, 
Fartaership  Accounts.  4tc.,  Aa  i6o 


c 


PUBLIC  NOTICES: 


'rHE    CHROMOGRAPH. 

X  INSTANTANEOUS  REPRODUCTION 

or 
MANUSCRIPTS,  DOCUMENTS,  PLANS,  Ac.,  Aa 

Plant  and  Dtilgiu  in  earims  Coloun  obiaiited  bfi.  Oiu  Slmglt  OptratUm. 

The  Chromograph  Is  used  wefhodt  dther  Piuu,  iHKOia,  or  Brair- 
nts,  and  with  aht  Ducaimm  o>  Patxr. 

From  eight  to  ten  minutca  sufBoe  to  obtaiii  40  to  60  eo^ssL. 

To  take  off  the  writing  from  the  compoeltion,  It  Is  snlBoient  to  wash 
ths  apparatus  with  a  soft  sponge  in  dear  water  uuibdiatilz  after 
having  taken  thf  last  Impraesloa 

PRICES  OF  CHEOMOOEAPHS. 
Mo.  L  Ostavo  Boxea,  with  a  Bottle  of  Ixik, 
„   $.  Quarto     „  „  „ 

„    8.  Foobcap   n  fi  n  •• 

„   4.  FoUo 

Extra  Bottles  of  Ink,  I/-  per  Bottlei 
Composition,  3/-  per  lb. 


10/- 
18/- 


tXBItai  —  CABB    WITS    OBLBR. 


GERRARD  BROTHERS, 

STEPHEN'S-GKEEN,    DUBLIN.         59 

lUMMER     TOURS    IN     SCOTLAND. 


87 


GLASGOW    AND    THE    HIGHLANDS. 
(A>yai  Bo»»»  Tu  (Xnan  and  Oaleimitan  CmimU,) 

R«yal  Mall  Steamer  COLUMBA  or  lONA,  tram  Gx^ssov  Daiit, 
at  7  a.m.,  from  Gbkknock  at  9  a.m.,  conveying  In  connezloa  with  his 
West  Highland  Steamers  pasaengers  for  Obaui,  Fort  WUUam,  Invsr- 
atm.  Lectaawe,  Skye,  Oalrioch.  Stafla,  lona,  Glencoe,  Stomoway,  Aa. 
OfBdal  Guide,  8d. ;  Illustrated,  6d.  and  la  Time  BiU  with  M^  and 
Fares  tree,  at  Cassos  Bbos.,  7  Grafton-streat,  Dnblbi;  or  tgr  post 
from  the  owner,  Datxd  MaoBxatmk,  119  Hope  sli  set,  Glasgow.       79 

WANTED— Waite  Paper,  Old  A(Mx>ant  Books,  Old 

TT  Lead,  Zlno,  Tallon*  Cuttings.  Printing  Shavings.  A  qaantity 
of  Newspapers  and  Brown  Lapping  Paper  alwaye  in  stock,  sold  b;  the 
pound  or  ewt.,  at  7,  Britain-lane.  Address— PATRICK.  HANRATTT, 
Mk  FuHix's-LAn.  978 

MONEY: 
TRISH      CIVIL      SERVICE 

1  PERMANENT 

BTTILDING    SOCIETY, 

H,    LOWER    SACKVILLE-STREET,    DUBLIN. 

Prssident— ALEXANDER  PARKER.  Esq.,  J.F. 

The  DIrsctors  invito  attention  to  the  revised  Tables  of  the  Saelati, 

under  wllich  unprecedented  advantages  are  offered  in  assisting  persons 

to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrances, 

Ac. 

Ifia  SoeUif  hat  alraadu  adsonesd  oasr  NiM  Bwidnd  nctuamd 
Pvundt  SttrHng  on  Mortgafe. 

DEPOSIT    DEPARTMENT. 
The  present  rate  of  Interest  allowed  en  Deposit  Reealpta  Ia9i  per 
cent,  per  annum. 
Current  aecouni*  opened  and  cheque  books  supplied. 
Interest  allowed  on  the  minimum  monthly  beLmoe. 
Depoait  Bonds  and  Deposit  Notes  are  iiaued  for  sums  not  lesi^  thsa 
jClOO,  repsyable  at  such  periods  as  msy  be  desired — not  less  than  one 
year— with  half-yearly  coupona  for  intereat  attadied,  at  the  rate  of  )  par 
eept.  per  annum. 
Depoeitors  have  the  following  guarantees,  via.  ;— 
ms  saMrs  fundi  must,  wndtr  tht  Act  c^  ParlimmmU,  t*  i»«s<(sd  a* 
martgaft  o/firttltokl  or  Itauiald  proptrti. 

Tht  total  amount  rtceivable  on  dtpotil  it  limiltd  by  Ms  Act  (»  (•»- 
Afrdr  of  Ike  talanet  dos  to  Hit  Society  on  iti  mortfutet- 

Prospectus  and  every  information  may  be  had  free  of  expens«,  on 
application  to 

ALFRED  H.  MERCER.  Secretary. 
8d  i*.  Lower  Baokville  street.  IhiMln. 

in  STOCKS  end  SHARES  often  yield  returns  Ave 
to  ten  times  the  amount  invested  In  as  many  days. 
Two  UiriKKno  RuLXs  for  suooess,  in  Ezplanatoiy 
Book,  sent  free. 

Address  GBOv  EVANS  A  CO.,  Brakeia,  Orcdiam 
Bouse,  Old  Broad-street,  London.  tjs 

INSURANCES; 

LONDON     GUARANTEE    AND    ACCIDENT 
CO.,  LIMITED. 
SECURITY,     Ac. 
RECEIVERS  IN  CHANCEET. 
The  Bonds  ot  this  Company  are  now  accepted  aa  Seenrity  lor 
Receivers  in  Chancery,  as  piovkled  by  the  Rules  under  the  new 
Jodieature  Act.    For  pattionlars  apply  to  the  Msiia8SS 

38,  DAMB-STRBBT,  DUBLIN.  $1 


Printed  aad  Published  by  the  Proprietor,  Joui  Falcosk*.  every  Saturday,  at  S3,  Upoer  SackviUe-etrost,  in  the  Pariah  ot  SL  Thomas 

and  City  of  Dublin.— AKwday,  Julf  U,  1892. 
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BOUCITOR'S    LIEN    FOR    008T8    ON    "PBO- 
PERTT  RECOVERED  OR  PREaERVEi:(."-^XL 

In  order  to  entitle  the  Bolioitor  (or  iiis  representative : 
B<4le  y.  Baile,  L.  R.  13  £q.  497)  fa  a  charge,  there 
must  haTe  been  an  actual  recovery  or  preaerration  of 
property :  Pmkerton  r.  Ea$ton,  L.  R.  16  £q.  490 ;  but 
8ee  Jones  ▼.  Frotl,  L.  R.  7  Gh.  77.) ;  and  the  charge 
extends  only  to  the  particular  property  in  the  recovery 
or  preservation  of  which  the  costs  were  incurred :  Ex  p. 
Thompson,  3  L.  T.  N.  S.  317  ;  and  see  Porter  v.  West, 
ttln  supra.  On  the  Question  whether  it  is  limited  to,  or 
exists  irrespective  oi,  the  clients'  iqterests  in  the  pro-, 
perty  recovered  or  preserved,  see  Berrie  v.  Itoteiu,  L.  R. 

9  Eq.  1,  contra  Bailey  v.  ^rcfyiU,  2  H.  &  M.  371 ;  and 
see  Bulley  v.  BuUei/,  L.  R.  8  Ch.  D.  479.  In  a  par- 
tition action  the  lien  is  limited  to  the  client's  share  in  the 
property,  and  does  not  extend  to  the  whole  property, 
where  the  costs  have  been  made  costs  in  the  action, 
and  not  (as  yet)  directed  to  be  paid  out  of  the  pro- 
ceeds: Lloyd  V.  Jones,  40  L.  T.  N.  S.  514;  and  see 
Pritchard  v.  Roberts,  ubi  supra ;  MUdmay  v.  Quicke,  L.  R. 
6  Ch.  D.  553.  It  applies  to  the  interest  in  the  mort- 
gaged property  of  a  plaintiff  in  a  foreclosure  suit : 
Wilson  V.  Romd,  4  Giff.  416 1  and  has  been  extended 
to  the  interest  of  a  defendant  m  such  a  suit,  whose  right 
to  a  subsequent  charge  has  been  thecein  established ; 
Scholefield  v.  LockinoML,  !>.  V^.  7  Eq.  83.  In  Foxon  v. 
Gaicoi^ne,  L.  R.  9  Ch.  654,  it  was  held  that  aii  ease- 
ment incident  to  property  («.^.,  the  right  to  ancient 
lights)  is  not  property  within  the  meaning  of  the 
Legislature.  Mellisli,  L.J.,  said :  "  The  suit  was  one 
relating  solely  to  an  easement.  Kow,  first  let  us 
suppose  that  the  plaintiffs  entiraly  succeed'  in  such  a 
suit,  that  they  sustain  their  right  to  the  lights,  and 
obtain  an  injunction  preventing  the  defen(£tnt  from 
obstructing  them,  coula  the  plaintiffs'  soUcitor  say  that 
any  property^  was  reooverec^  so  as  to  entitle  him  to  a 
charge  upon  it?  Would  it  be  possible  to  say  that  the 
house  was  recovered,  or  that  the  house  was  preserved? 
It  seems  to  me  that  it  would  be  impossible  to  say  so.  The 
title  of  the  plaintiffs  to  the  property  in  tiiese  houses  is 
not  in  question  at  all.  All  that  can  by  any  possibility 
be  said  to  be  recovered  or  preserved,  whichever  word 
jrou  choose  to  employ,  is  tbe  right  to  the  liehts.  How 
IS  it  possible  to  make  a  charge  upon  a  right  to  the 
lights  ?  A  charge  can  only  be  made  upon  the  property 
itsislf^  which  is  recovered  or  preserved,  and  it  cannot  be 
made  if  the  suit  relates  only  to  some  incident  of  the 
property."  In  Jones  t.  FrosI,  ubi  supra,  it  was  held 
tiiat  a  solicitor  is  entitled  to  a  charge  for  his  cqs^  on 
property  the  subject  of  a  sucoessfd  suit,  conducted 
by  him  against  an  incumbrancer,  although  the  incum- 
branoe  b«  entirely  valneleM,  pMmded  it  framed  a 
doud  upon  the  title.     And  in  BirchaU  v.  Pugin,  L.  R. 

10  C.  P.  397,  the  question  as  to  what  cbnstitiites  such 
^opertv  aeain  arose  under  the  following  circumstances ; 
The  defendant  having  recovered  a  sum  of  money  in  an 
action  brought  by  him  against  M.,  B.,  the  defendant's 
attorney  in  tnat  action,  had  taken  out  a  summons  for 
an  order  charging  his  costs  in  such  action  upon  the 
sum  recovered.  The  plaintiff  afterwards,  having  re- 
covered judgment  in  his  action  against  the  defendant, 
obtained  an  ex  parte  garnishee  order  attaching  the  sum 
racovered  by  oefendant  agunst  M.  in  ezecutton.    B. 


claiming  to  have  a  charging  order  on  the  judgment- 
debt  as  property  recover^  within  the  section,  and  the 
plaintiff  claiming  an  order  on  M.  to  pay  the  snm  at- 
tached to  him,  it  was  held  that  the  snm  recovered  irM 
property  within  the  section^  and  that  the  attorney  wai 
entitled  to  priority  (siBe  IS  Ir.  L.  T.  52 ;  "  The  Leader,^ 
L.  R.  2  A.  '&  B.  314 ;  and  cases  cited  sugra\,&n  ordd^ 
being  made  in  his  favour  accordingly.  "  The  words 
used  in  the  section,''  said  Lord  Coleridge,  C.J.,  "  are 
of  the  widest  possible  character,  and  include  all  pro- 
perty of  whatsoever  kind ;  not  only  property  known  to 
the  common  law,  but  property  of  eve.ry  idaa.  It  seems 
to  me  that  this  is  property  of  some  kind :  it  is  a  chote 
in  action.**  '' 

In  M^Aleavetf  v.  M^AIeavey,  also,  we  are  glad  to  ob- 
serve, the  Act  was  liberally  construed,  in  conformity 
with  BirchaU  v.  Puffin.  A  reference  to  arbitration  hav- 
ing been  made  in  the  action,  the  arbitrator  awarded 
that  a  certain  sum  should  be  paid  by  the  plaintiS"  to  the 
defendant,  and  the  award  was  confinned  by  the  court. 
Before  the  amount  awarded  had  been  paid  over  to  the 
defendant,  his  solicitor  moved,  under  89  &  40  Vic.,  c 
44,  8.  S,  for  a  decliiration  of  his  lien  fqr  unpud  costs 
upon  the  sum  which  the  plaintiff  had  been  adjudged  to 
pay,  as  being  property  recovered  or  preserved  for.  his 
client  through  his  instrnmentality.  It  was  held,  by 
Ghatterton,  v  .0.,  on  th?  6th  of  March  las.t,  that  the 
solicitor  was  entitled  to  the  order  sought. 

In  imden  v.  Carte,  tin  nndisch^rged  bankrupt,  with- 
out the  knowledge  of  the  trustee  in  his  bankruptcy, 
brought  an  action,  clfdming  (inter  alia)  remnneradon  for 
services  rendered  by  htm  since  his  bankruptcy  as  an 
architect  to  the  defendant,  and  damages  for  wrongful 
dismissal.  The  defendant,  without  admitting  any  legal 
liability  to  the  plaintiff,  paid  £360  into  court.  The 
plaintiff  took  out  a  summons  to  have  the  money  paid 
out  to  him,  but  before  the  summons  was  heard  the  . 
action  came  to  the  knowledge  of  the  trustee,  and  hd 
obtained  an  order  joining  him  as  co-plaintiff  in  the 
action,  on  the  ground  that  fhe  remuneration  and 
damages  claimed  were  his  property.  The  bankrupt's 
solicitor  then  applied  for  a  charging-order  on  the  £360, 
in  respect  of  his  costs,  charges,  ana  expenses  of  or  in  ' 
reference  to  the  action.  And  (reversing  the  order  of 
Fry,  J.)  it  was  held  by  the  Court  of  Appeal,  as  re- 
portied  in  the  Laio  Journal  (51  Ch.  371)  for  May  last, 
that  the  bankrupt's  solicitor  was  entitled  to  a  charging- 
order  for  his  costs  properly  incurred  up  to  the  time  of 
the  intervention  of  the  trustee,  oh  the  fuiid  in  court,  as 
being  property  recovered  or  preserved  through  the 
solicitor's  instrumentality.  '^If  the  plaintiff  has  a  sum 
of  money  in  court  which  belongs  to  him,  which  he  has 
only  to  ask  for  in  order  to  get  it,  surely  it  is  his  pro- 
perty," said  Jessel,  MR. :  " It  is  property  recovered 
by  him  or  preserved  for  him  in  a  Court  of  Justice,  and 
it  does  appear  to  me  that  there  is  no  fair  interpretatioA 
reasonably  possible  to  be  given  to  the  words  '  recovered ' 
or  preserved'  in  the  28th  section  of  the  Solidtors  Act, 
1860,  which  will  not  apply  to  monqr  in  this  position." 
And  it  was  further  laia  down  that  a  judge  was  invested 
with  a  discretion  as  to  maldng  such  orders ;  and  that  it 
would  be  his  duty,  in  making  an  order,  to  limit  it  to  the 
costs  properly  incurred,  and  to  direct  taxation  thereofl 
But,  where,  in  consequence  of  a  change  of  solicitors, 
taxation  oonld  not  be  had,  a  charging-oraer  iras^ranted 
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in  PUcher  t.  Ardm  (7  Ch-  Dlv.  318,  47  L.  J.  Ch.  479) ; 
•ltd  a  like  order,  where  the  lolicitor  had  been  changed, 
was  made  in  Faithful  t.  Ewen  (7  Ch.  Div.  495,  47 
L.  J.  Ch.  457)  ;  aee  13  Ir.  L,  T.  408. 

In  Cole  T.  DaiDton,  the  most  recent  case  on  the  sub- 
^•et,  h  appeared  that  C.  had  beqi^eathed  a  chattel 
mtefeet  In  land  to  his  widow  so  long  af  she  contiqijed 
UBsurrifid.  Sh«  Biarri«d  D.,  one  of  the  defendants, 
and  died  intestate.  The  pl^intifi;  th«  eldest  son  oi  C, 
took  out  admioittratiqa  to  bis  father's  will,  and  brought 
aA  «!tion  to  recover  powewion  of  (He  land,  agaiost  D. 
^n4  ^i*  two  brother  0.  Aloqe  took  d^fanoa.  Th« 
tri^  wa*  listed  for  heuiag  oq  Pea.  Ijt,  1681,  when  the 
plaintiff't  (olioitor  wi^s  infonvdd  that  the  aotion  waA 
a«ti)«i)  by  «n  agr^em^Qt,  and  the  oase  was  strugk  qut 
i^iCordinglT'.  By  tl^is  agreement,  signed  by  the  plaintiff 
ant)  the  ^ree  defendants,  die  plaintiff  was  to  abandon 
Ha  daim,  receiving  from  the  defendants  £120  ^nd  4 
promissory  note  for  ^2Q,  e»c)i  party  paying  hia  own 
costs.  A  few  days  Itelqre  this  compromise  one  of  I^.'fi 
hrotb^rf  ba4«  «*  a  legatw,  InftitDted  a  civil  bill  aotion 
to  administer  the  assets  of  C.  The  solicitor  of  tfa* 
pbtinlif  Appliad  to  ])m  without  saeoess  for  payment  «f 
tita  costs,  and  th«  plaintiff*  afterwards  ?vent  ^  Amerioa. 
On  March  2, 1889,  the  aolicitor  applied  for  payment  t9 
D.,  but  alike  indiout  success.  On  June  29,  ultn  hq 
moved  for  a  charging  order,  or  for  an  order  that  the 
defendant  P,  shoold  pay  the  costs,  (J^e  £120  having  been 
paid  in  bis  oip)  wrong,  The  applicant  deposed  that 
the  agrveroent  h^d  been  entered  into  without  his  know- 
U/ig^  Itnd  with  a  view  to  defeat  his  claim ;  while,  on 
the  other  band,  it  vat  sworn  that  it  hwi  not  bean 
fraudulently  entered  into,  nor  in  order  to  deprive  him 
of  hia  costs,  .See  HiU  ▼.  Hibbit,  8  Ir.  U  *  8.  J.  79. 
PaHea,  C.B.,  was  of  opinion  that  it  was  not  necessary 
that  there  should  have  been  a  judgqient  recovered  (sea 
cases  cited  tvpra\\  th^t  the  «^reement  was  equivalent 
to  a  porchaat  py  Q.  of  the  plaintiff's  e^uiuble  interest 
in  tnia  land,  and  that  the  solicitor's  right  to  the  ooats 
C011I4  not  be  d^e^ted  thereby  (tee  PUchfr  v.  ^rdea,  7 
Oh.  O.  918,  JBqik  y.  Baile,  I4.K.IS  £q.  49?,  and  BiU 
V,  HUM,  vU  nqtrxix  which  were  not  cited) ;  and  that  th« 
property  faa^  been  reooverad  or  preserved,  within  th» 
nteaniag  of  the  statu^  But  than,  neither  the  pUintiif 
nor  the  oo.>defendant8  of  P.  were  befbre  the  oonrt ;  an4 
he  tbought  that  the  right  coqrM  would  be  to  serve  the 
conditional  order  qn  the  co-defendants  (s«e  Re  Kaaat, 
19  W.  R.  429,  and  Brom  v,  TVoftiMin,  41  L.  X.  N.  S. 
1 79, 12  Ch-  Oiv.  88Q,  whioh  were  not  cited).  '» There 
has  also,"  he  adde^i  "  haa^  great  delay  in  application 
to  the  d^eodant  i  this  has  preased  upon  we  "  (but,  <e« 
Df&v  ».  Grigin,  L.  B.  10  Ch.  391,  «ot  cited);  "  w4 
if  it  were  a  matter  of  discivtton,  it  iq  a  case  in  whioh 
I  think  I  would  net  exercise  it,  but  it  it  a  right"  (but 
see  Bmden  v.  Carte,  st^iro,  not  oited),  "  and  the  time 
that  has  elapsed  h«i  not  been  su^cient  to  disentitia 
the  applicant."  On  the  other  haqd,  Vitiggerald,  B., 
appeared  to^  regard  the  agreement  as  a  mere  release, 
ud  tQ  conqtder  that  such  would  not  be  equivalent  in 
eSef  t  to  a  sal«  of  the  propeirty ;  be  WQuld  not  »ay  that 
it  is  alvaiys  ne«e^»ry  that  tbe  aotion  shovU  be  pro* 
sfcntad  to  judgment,  but  he  ooiild  aat  sea  that  tk« 
right  of  th«  phwtiff  was  eetahlishad  by  this  tinmsaotion. 
In  consequence  of  this  diSerwo^  of  «{wi«o,  the  eovt 
prononnoad  no  role, 

Por  our  own  part,  WQ  cannot  b«lp  thinking  that,  i« 
Cole,  t.  Dawn,  the  property  had  been  adeqnately  r»- 
cQvered  ov  preserved  within  the  meaning  of  the  statuta, 
and  that  the  plaintiff's  ri^ht  had  been  tangibly  estab* 
lished  by  the  transaction,  consequent  on  the  legal  pro- 
ceedings- The  application  wa«  raferred  to  as  being  the 
first  nn4ar  the  Act  that  had  been  made  in  IreUnd ;  but, 
it  bad  bean  preceded  by  if'^wf^  y.  M'Aitav^  ('»P<^»\ 


which  was  not  mentioned,  where,  on  a  rightly  liberal 
construction  of  the  Act,  a  more  satisfactory  result  was 
arrived  at,  in  reference  to  a  mere  award  on  an  arbitra- 
tioii,  which  had  been  made  a  rule  of  court,  but  under 
which  the  amount  awarded  had  not  been  paid  over; 
but,  we  do  not  doubt  that  the  order  asked  for  as  against 
the  defendant,  in  reference  to  the  £120,  could  not 
properly  be  allowed  (ef.  Pringle  v.  Gloag,  10  Ch.  Div. 
676,  not  dted).  And  while,  of  course,  the  language  of 
the  Act  should  not  be  extended  beyond  its  proper  and 
natural  meaning  in  order  to  meet  particular  cases  (as 
Ltvrd  Selbome  obaented  in  Pbtkerton  t.  Eatton,  L.  B. 
1«  £q.  490,  not  citet)),  wq  agrae  with  Lord  Roinilly'a 
remai^  in  SekoleJMd  t-  Loekioood  (L<  R.  7  £q.  88,  Bot 
cited),  that  "  the  Act  is  intended  to  be  constraad 
liberally,  and  solidtOFa  ought  not  to  be  deprived  of 
their  lien  in  these  matters  where  there  has  been  a  good 
deal  of  worii  done," 


THl  NEW  LAND  OOMMISBIONER 

Ok  Thursday  last,  Mr.  Gladstone  announced  that  Lord 
Monck  is  to  be  appointed  a  CommiaeiQner  under  the 
Arrears  of  Bent  (Ireland)  Bill.  We  believe  he  had 
already  bean  offered,  and  refused  a  Land  Commissioner- 
ship  under  the  Act  of  1881,  but  his  accession  now  will 
certainly  add  considerably  to  the  effeotive  strength  of 
the  Land  Commission. 

Charles  Stanley,  4th  Viscount  Monck,  to  which  title 
he  suQceeded  in  1649,  is  the  eldest  son  of  Charles  Joseph 
Kelly,  3rd  Viscount,  and  Bridget,  daughter  of  the  late 
John  \VillingtQn,  Esq.,  of  ^illoskehane,  Co.  Tipperary, 
and  was  born  in  October,  1819.  He  was  called  to  the 
Bar  in  Michaelmas  Term,  1841 ;  and  in  1844  married 
Lady  Elizabeth  Louise  Mary  Monck,  third  daughter  of 
the  Ist  Eiarl  of  Bathdowne.  He  entered  Parliament  a« 
member  for  Portsmouth  (1852-57)  and  was  i^ipointed 
a  Lord  of  the  Treasury  (1855-58).  In  1861  he  was 
appointed  Grovernor-General  of  Canada,  and  in  1867 
of  the  Pominion  of  Canada.  He  was  appointed  a  Com- 
missioner of  Choreh  Temporalities  in  Ireland,  in  1669. 
and  in  the  same  year  was  sworn  of  the  Privy  Council 
of  Ireland  and  created  G-CM.Q.  He  was  appointed 
a  Commissioner  of  National  Education  in  1871,  and 
became  Lord  Lieutenant  and  Custos  Biotulorum  of  the 
Co.,  and  Co.  of  the  City  of  Publin.  1874,  and  Peput;- 
I^entenant  of  the  Co.  Wicklow. 

I^iberal  and  moderate  in  his  views,  Lord  Monck  has 
always  displayed  an  anxiety  for  the  practical  advance- 
ment of  toe  country,  and  has  succeeded  in  winning 
public  esteem  and  respect;  and,  judging  from  his  dis- 
tinguished antecedents,  we  doubt  not  that,  identifying 
Umself  energetically  with  the  administration  of  the 
I^nd  Law,  he  will  establish  a  still  higher  reputation, 
winning  alike  popuUr  confidence  aad  professionat  ap- 
proval 

TEMFOBABY  LAW& 
Is  FatUaneat  growing  cUatrastfttl  of  its  wisdom  anl 
pewcMt  Haa  it  oema  to  admit,  that  for  tha  most  part 
makiaff  laws  is  vanity  of  vanities,  labeor  aaproftlabta, 
and  eitea  miaobiavaoa  I  Dm  augbt  be  kail  imdlMtl  ta 
think  that  this  was  aa  11  one  looked  inta  a  Farliaiaant- 
■iry  papar,  joet  pnUiabed,  whiab  givea  a  liet  of  th* 
temporary  naaaanrea  in  force,  and  the  dataa  at  whioh, 
they  expire.  This  long  lie*  ia  pnUiahed  in  QoasaqnaRe* 
of  the  raoommendatioDa  of  a  Select  Committee  of  the 
Honse  of  Commons  whlob  sat  about  1886.  They  tbonghl 
that  a  regtstor  shonld  ba  kept  by  some  ofSeer  of  the 
HoQsa  whieh  would  show  the  dnratioa  ei  bU  temporary 
Aeta  and  the  dates  of  their  expiry,  so  aa  to  readw  an- 
aaeswary  in  latDW  Bearieaa  tiia  appointment  of  a  Selaofe 
Oommittaa  upon  Bzpiring  Lawa.  Tba  inaonvaoiaaaa 
attending  aiiob  legUlaKion  haa  been  oeMidexably  leeeaoeA 
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ky  ftn  BDaotment  to  tb«  effect  kbM  if  a  Bill  be  In  F»r« 
Uameut  for  the  oontinaaaoe  of  a  temponry  meaaiue, 
and  the  latter  expiree  before  the  Boyal  aMent  is  giten 
to  the  Bill,  the  Aa%  doe*  Hot  lapses  Obvloaely  Bome 
reoord  moat  be  kept  of  these  ezpiriog  power*.  Aa  a 
nerohant  moat  have  his  bill-book  to  tell  him  of  the  time 
Irben  hie  own  or  other  penons'  eegagementB  mataroi 
the  Legialatare  must  hate  a  reminder  of  it*  obligation*. 
Tbey  might  well  escape  attention,  for  they  are  not  a  few. 
We  qaestion  whether  thirty  year*  ago  there  wonld  have 
iMen  material*  for  eaoh  a  list  aa  that  which  is  now 
^blikhad.  Then  there  were  few  temporary  laws  of  008' 
wqaenoe— with  tfae  exception,  of  •oime,  of  the  Mutiny 
Aot  and  a  few  meaanre*  relative  to  the  aarvioe  of  eaoh 
Tear.  Parliament  boldly  ptofeaaed  to  legislMe  for  all 
time.  It  bad  no  qnalmB  or  apprehensions  as  to  tba  pro- 
priety of  what  it  did.  It  was  sure  that  it  knew  wnat 
was  good  for  poaterity ;  and  Aots  of  Parliament  were 
toassed  as  if  they  were  to  endure  for  everi  Nowttdays 
H8l*lation  is  marked  by  modesty.  If  we  introdUoe  a 
■ew  prinoiple  into  the  itatnte'book,  we  are  pretty  sure 
to  do  so  tentatively  and  temporarily.  Vinidity,  measures 
jcre  oat  of  fashion,  and  wherever  a  really  novel  measnie 
is  not  avowedly  temporary  it  is  probably  permissive. 
Looking  at  the  history  of  onr  legislation,  Bentham 
thought  that  he  ooQld  trace  in  H  two  or  three  stages — 
0oe  a  time  in  whioh  the  law  was  the  mere  dxpretsion  of 
the  reigning  king's  will,  operative  only  so  long  aa  he 
Uved  ;  a  second  period  during  whioh  the  duration  of  a 
law  Was  nnsettled  and  left  to  ohanoe  j  and  a  third  period 
dnriug  wliioh  people  aspired  to  give  eternal  dnration  to 
statutes.  We  are  far  away  from  this  last  phase.  Par- 
liament i*  mnoh  less  fond  than  it  was  of  this  specie*  of 
dogmatism ;  and  it  is  a  very  durable  statute  indeed 
whioh  lasts  for  a  whole  reign.  The  Oorrnpt  Praotioes 
Aots  are  striking  examples  of  the  brevity  of  the  life  of 
modem  legislation.  Since  1864,  to  go  no  further  bask, 
Parliament  has  been  engaged  apon  this  stthjeot. 
Sbsroely  a  year  has  passol  without  a  new  measure 
affecting  it  beoomiog  law.  But  no  meaasre  aspiring  to 
he  fioal  has  been  passed ;  and  the  ohief  statute  now  in 
loroe  expires  at  the  end  of  the  present  year.  The  same 
•onrse  has  been  punned  in  regard  to  the  Parliamentary 
eleotion  law  introdoaed  in  I880l  When  Parliament 
decided  in  1868  to  commit  the  trial  of  election  petitions 
to  a  rota  of  judges,  it  did  not  boldly  say  that  such  and 
SQch  was  to  be  the  oaae  for  all  time.  It  timidly  con* 
ftned  tba  operation  of  the  Act  to  three  years.  Teatsitive, 
•smporary  nseasares  have  bean  in  favour  as  to  this  sab- 
jeot ;  and  one  of  the  chief  measnres  whioh  at  present 
legnlato  it  expiree  on  the  Slat  of  Deoember  aext  year< 
Tor  years  the  ballot  was  disouieed  in  and  oot  of  Parlla- 
■wnb.  It  was  not  adopted  hastily  or  withont  long  con- 
sideration. Never  wte  a  public  qnestion  more  oOpio&sly 
debated.  Tet  when  Parliament  at  length  assent^  to 
the  ballot,  its  operation  was  limited  to  eight  years. 
An  equally  oonspiononB  example  of  this  modem  obarao- 
toristic  i*  the  £m[doyers'  Lit^lity  Aoti  passed  in  1880. 
It  beeaine  law  after  full  diBonsaion.  The  prinoiple  of 
Me  Bill  was  gsnerally  agreed  to.  Tet,  nnlaas  renewed, 
the  Aet  does  not  endure  beyond  the  Seasion  of  1887. 
The  regnlation  of  railway  rates,  to  take  another  instanoe, 
Mas  been  dealt  with  in  the  same  timid  spirit.  It  is  a 
foestion  upon  whioh  mnoh  differenoe  of  opinion  pre- 
satis,  tad  Paxliament  is  dMwo  opposito  ways.  Ob  th« 
SM  band,  it  is  nataraUy  inslined  to  le*ve  oempaoica  to 
Maasije  thsir  AWn  afluta  and  to  grv*  prepondenuit 
«e%|bt  to  tbs  arfameiits  against  iatorfereaee.  On  the 
other  hand,  it  cannot  be  deal  to  the  oomplainta  of 
traders  as  to  tbe  •■arfaiteoce  of  the  power  o(  railways 
and  tba  danger  of  permitting  ntonopolista  to  ordsr 
their  obariRes  as  they  think  fit.  Under  tfae  stress  ef 
these  Inftaeoces,  it  has  hitherto  retrained  from  making 
ths  powers  of  tba  Railway  OocomisaoDers  perpetaaL 
It  began  by  givteg  tben  a  short  spell  of  power,  the  Aet 
by  which  th^  were  eetablished  being  operative  for  only 
ttm  years.  These  were  innovating,  ezperimeBtal  mea- 
■ares,  for  tbe  tomporsiy  natore  of  wbioh  there  were 
teasons.  No  ingenuity,  however;  can  aoooont  far  tbe 
tsBipoiary  shsiastor  of  seme  of  tbe  Aots  wbioh  acs 


indaded  in  tbe  list  jost  pnblisbed.  Why,  for  example, 
sbonld  a  measure  passed  to  remove  restrictions  on  the 
negotiation  of  promissory  notes  and  bills  of  exchange 
be  originally  in  force  only  for  three  years  f  What  was 
the  reason  for  oonflning  to  a  short  period  the  operation 
of  an  Act  passed  to  restrict  prossoutions  under  tbs 
Suoday  Act  of  Charles  tLI  Why  sbonld  habitOal 
drunkards  b6  the  subject  of  Parliamentary  solioitads 
until  1890  and  then  be  left  to  shift  for  themselves  f  We 
fail  to  understand  why  steam  looomotives  sbonld  be 
deemed  a  matter  of  national  importance  from  1866  to 
1881  and  sbonld  then  be  lost  sight  ot.  There  may  be 
signifloanoe  in  tbe  fact  that  tbe  Aots  to  facilitate  tbs 
improvement  of  landed  property  in  Ireland  are  inopera- 
tive after  I68I.  Bat  there  cannot,  one  would  say,  bs 
rhyme  or  reason  in  the  termination  of  statatoty  powars 
as  to  salmon  fishing  in  Scotland  after  1881.  What  is 
not  without  deep  sigaiflcaoOs  is  the  ciroumBtanoe  that 
out  of  the  fifty  temporary  Aots  included  in  the  list  a 
dozen  specially  relate  to  Ireland.  WbM  a  testimony 
to  tbe  variableness,  the  perplexity,  and  real  despon- 
denoy  of  Parliament  as  to  tbe  ever-present  problems  at 
that  country  I  What  a  melancholy  train  of  refleotioos 
is  called  up  by  the  recital  of  ephemeral  stittates  wbicti 
Parliament  did  not  even  venture  to  hope  eonld  ba 
durable  t  These  short-lived  Acts  are  tbe  reeords  «i 
expeiimento  ending  too  often  in  mortifloation  and  dis- 
gust; alternate  eesays  of  magnanimity,  ooazing,  and 
intiniidation,  the  rays  of  prosperity  and  tranquillity 
always  seeming  to  be  about  to  pisroe  a  tvintry  siy,  bat 
somenow  failing  to  do  soi 

Perhaps  this  proneaess  to  pass  temporary  laws,  tbia 
confession  of  lack  ot  prophetio  power,  is  indicative  of 
true  wisdom.  We  belong  to  generations  which  have 
been  often  deceived  by  the  specious  promises  ot  law« 
makers,  which  have  often  experienoed  tbe  bitter  tam- 
ing sweet,  and  boastful  meSenres  iotended  to  oore  a 
moltitnde  of  ills  proving  shallow  quackery,  and  we 
cannot  be  so  sure  as  we  wonld  fain  be  that  a  crowd  of 
four  or  five  hncdred  gentlemen  ritting  at  Westminster 
will  judge  infallibly  of  the  re4itiremeiiM  of  futnre  ages. 
Baoh  ot  them  is  Very  haotan  and  erring  in  the  conduct 
of  bis  own  affairs ;  and  it  is  mnob  if  with  their  concen- 
trated intellioenee  they  see  ahead  five  years,  not  to  say 
fifty.  If  modem  legislation  be  writton  on  tablets  irf 
wax  and  not  graven  on  brass,  it  is,  perbApsi  well,  anA 
betoksns  becoming  mddesty  i  for  as  tiaos  goes  on  ssostr 
Of  Its  are  mors  And  more  impressed  with  the  ssnss  that 
there  are  as  many  misses  sa  bits  in  legielstion,  and  that 
tbe  work  done  at  Westminster  with  so  many  iormalitis* 
and  floarishes  of  trampets  is  very  much  fiuesswork  and 
shooting  at  randoot.  Who  knows  tbat  avowedly  tem> 
porary  statutes  will  not  yet  becomSi  as  #e  leam  tbs 
limitations  of  legisMtion,  the  iboet  previlent  torn  ol 
it  f  No  one  nowaditys  supposes  tbat  tbe  Btatnto-book 
cdntaias  What  aSad  to  be  called  irreveoable  laws )  in 
fAOt,  tbs  term  is  never  hoard  of,  except  whan  somebody 
sppiies  it  to  a  measnrs  wUob  be  is  vuy  mush  afvaia 
has  little  ohanoe  of  lasting  Ic^.  Tbe  tsiU  tatns  op  M 
Bti  Stephen's  and  elaewher«  when  some  iastitntien  is 
abont  to  be  abolisbed.  No  obe  donbta  tbat  Parliament^ 
in  its  omnipotenoe.  Cab  repeal  any  Act,  even  tbongli 
the  generation  which  paesed  it  p<on«nncSd  anathemas 
on  tbe  heads  of  those  whose  impions  band*  sboald 
tooefa  iti  Bentham  long  ago  routed  this  fallaey  out  ot 
tbe  field.  The  very  Aots  which  are  warded  aa  it  tbe^ 
Were  to  oo>«zist  with  tbe  solar  ayttita,  to  eSdnre  whits 
two  and  two  make  fonr  and  tbe  planeto  arrangs  tbemi 
Bsives  Mnordisg  to  Kepler's  laws;  iMay  ks  repsalad  if 
the  Oppesition  gain  a  few  seato  and  eetae  into  powsFv 
II  ever  Parliament  limits  tfae  Operation  of  Ante  to  ths 
exaot  period  which  it  SSA  see  abe*d<  what  .Will  be  theit 
dnration  ?  And,  to  put  another  relevant  question,  if  a 
list  conld  be  prepared  of  tbe  Acta  which  are  really 
temporary,  though  worded  differently,  would  they  be 
only  fifty  in  Bomber  T—Tiutt*. 


Iwm  •■aaUe"  («s.  8d.),  introdnasd  by  Bdwaii  m.,  is 
tbs  odgia  «f  tbs  soliaitos's  ««U«knowmfss 
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PABXICUIAUS  AHD  CONDITIONS  OF  SALE. 

Po»tr  le  Saehd. 

"5.  n  th«  porebsMr  shkU  ionst  oo  aoy  obj'eotton  or 
ifeau'aitioD  m  to  tb«  titl*,  or  Bbstnust  or  eWd«Dc«  of 
title,  psrUcaUra,  oonditiona,  convey aooe,  poaaesilon, 
Moeipt  of  not*,  •orrender  or  otberwiae  Xnot  being  « 
ai«!m  to  conpeoution  nnder  ooadition  below), 

Wbicb  the  Teooor  ebkU  be  unable  or  nnwillini;  to  reihove 
or  oompljr  witb,  the  Tendor  may,  by  notice  in  writing, 
■otwHoaUDdiDg  any  intermediate  or  pending  negotia- 
Mob,  or  litigatToo,  in  respect  of  looh  obl^ation  or 
leqalaition,  or  aoy  attempt  made  to  comply  therewith, 
reaeind  the  oontract,  noleee  within  ten  daya  after 
deliveij  of  soofa  ttotice  the  pnrohseer  aball,  by  notice  in 
wtitiog,  withdraw  akiob  objection  or  reqaisition,  and 
opon  aoeb  teacisalon  tlie  panshaaer  aball  be  entitled  to 
nioeire  back  bia  deposit  liioney ,  bat  witboat  aoy  interaet, 
eoete  of  inreetigatiog  title,  or  other  oompenaatioo,  or 
piaymeot  whatever,  attd  the  purchaser  aball  thereupon 
retom  the  abatraot  and  oth'er  papera  faroiahed  to  him. 
For  the  parpose  of  any  objection  or  reqaiaition  the 
■bctraot  of  title  shall  be  deemed  to  be  perfect  if  it 
Mpply  tbe  information  aoggeatipg  the  same  though 
otberwiae  defeotive." 

As  to  provision  enabling  vendor  to  reacind,  aee  Dart, 
Ur,  and  Jackson  and  OaithiU  (41  L.  T.  Bep.  N.  S.  719  ; 
L.  Bep.  14  Cb.  Div.  861).  It  is  important  that  it  shoald 
•ever  objeotioos  as  to  oonreyanoe,  and  should  apply 
notwithstanding  negotlationa  (Dart,  168,  161).  As  to 
last  clause  of  this  oondftion,  see  Dart,  137.  The  above 
oondition  will  not  apply  where  the  vendor  fails  to  show 
•by  title  whatever-.  {jBovman  v.  Jfyfond,  89  L.  T.  Bep. 
N.  B.  90 ;  li,  Bep.  8  Cb.  Div.  688.)  Aa  to  compelling 
DBrcbaaer  to  accept  doubtful  titlia,  aee  Dart,  llOS; 
JVmtr  V.  ZooiK  (45  U  T.  Bep.  N.E  229;  L.  Bep.  18  Ch. 
Dly.881), 

SatmtnU,  Jie, 

'"6.  The  property  ia  aold  aubjeot  to  all  rights  of  way 
Mid  water,  and  other  easementa  (if  any),  land  tax,  tithes, 
tiUie  oonmatations,  and  other  ontgoiD|[a,-  and  to  all 
teaanoiee  from  year  to  year,  or  for  any  leaa  period, 
whether  mentioned  in  partionlara  of  aale  or  not,  and  to 
all  rigfats  abd  olatma  under  anob  tenanolei^  whether 
Mlatttg  during  the  oontinnanoe  or  after  the  expiration 
thereof,  and  aa  to  any  land  which  in  the  pattionlara  is 
atated  to  have  been  formerly  waata  or  oommon,  subject 
tffttaa  proviaiona  of  any  inoloftdre  Act,  order,  or  award, 
afbotlna  the  same.  It  the  property  ia  aubjeot  to  aoy 
eblel  or  quit  rent  not  mtotionied  In  the  partienlarB, 
eompenaation  aball  be  allowed  in  accordaooe  with 
eobditlon  below,  but  the  aale  ahall  not  be  annulled 
oA  BOoouttt  tbereof." 

'Qeriota  add  quit  or  obief  tents  aboidd  be  stated, 
wbere  tfaey  exist,  id  the  partieulars,  see  Dart,  116, 118. 
If  the  property  is  free  from  the  oommon  burdena  of 
tithe,  or  laad  tax,  It  will  be  well  to  atate  it,  to  Improve 
the  sal*.  Aa  to  tithe,  aee  Dart,  989,  296.  As  to  above 
0<ittdltlon,  aee  Dart,  166,  As  to  oonveyauoe  subject  to 
quit  rent^  see  6aU'r.  a^mer  (86  L.  T.  Bep.  M.  S.  689 ; 
aAraed  L,  Rep.  6  Ob.  Div.  636).  Aa  to  oompnlsory 
Mdemptlon  of  quit  rente,  aee  O.  A.  a.  45.  This  last 
pravlaton  makes  the  exlstenee  of  quit  rents  of  Aadh 
Ma  importance,  an'd  afbrda  a  ready  meana  of  making 
■nperty  "freehold "in  the  popular  aeoae,  which  had 
nmieriy  been  so  only  in  accordance  with  the  legal 
■Mtaning  of  that  term.  Condition  ,  to  which  refer- 
•iMela  madb  above,  will  be  priDted  in  another  artiel*. 
At  to  ^  ontgoins^"  aee  Midffin  v.  Cafipoek  (40  L.  "S.  Bep. 
K.  8:  870 ;  iL  K«^.  4  Bx.  Div.  809). 

IfkntUf. 
■•'6.  The  purebaaer  aball  admit  the  identity  of  the 
property  parohased  witb  that  eontpriaed  in  the  maoi> 
meute  offered  by  tbe  vendor  aa  the  title  to  eaob  property 
■pott  the  erideooe  afforded  by  a  oempairiaaD  of  the 
dafiM^dena  in  the  partienlark  anS  mnniaaMta;  and  of 
a  dablklratkia  to  be  made  (if  reqairsd)  at  the  paiebMer's 


that  the  ponafaaaed  paepeaty  haa  bees  enjoyed 
aaooidia«  to  the  title  for  twanty  yearn." 

A«t«  ttiis  eenditioa,  eee  Dart^  US;  Sag.  Y .  A  P.  S6 ; 
David.  L  668l  It  is  UkMi  from  David  L  tfUt,  It  baa 
ooty  •  limited  effect,  and  doea  bo*  ptmMe  for  antita 
abasoae  of  evideneeorioa  weputpiammm.  Taiaeattbeaa 
a  apeoial  eonditioa  may  be  naedfiil.  For  anoli  qveeial 
oooditfeaa,  aee  Oavid  i.  <78-6aflL 

Dower  and  PrttbenA. 

"7.  The  pambaaer  eball  aeenoaa  that  emrf  formed 
owner  wlioee  wile  or  widow  (if  aay)  might  be  eatitlad 
ta  dower  ot  freebeaeh — and  is  not  maotionad  in  th«: 
title— waa  unmarried  when  he  eeased  to  be  the  owner." 

Aa  to  dower,  aee  Dart,  518-616.  As  to  frsabeneh,  eee 
lb.  374. 676 ;  David  ii;  305 ;  Sonven,  6tb  adit.  70 ;  Todoc, 
Leadiog  Oaaea  Conveyancing,  77.  Binoa  the  New  Willa 
Act  a  general  devise  of  aepyhiolda,  or  of  lands,  will  paa*. 
the  copyholds  freed  from  freebenoh  {Laeit  v.  HiU,  T*. 
Bep.  19  Bq.  846 — (.&,  where  aariender  would  formeriy 
Imt*  barred  aaeh  fraebeoeh,  bat  not  wlisce  the  eon- 
enrteneeof  the  widow  in -the  sanrender  was  neeossary 
for  that  pnrpoe*.  Thia  ia  mentioned 
LoMjf  T.  HiU  is  sometime*  misandarstood. 

SUanpi  aoid  BegittrcUion. 

"S.  No  objeotion  shall  be  made  on  aeooont  of  any- 
doonment  dated  twenty  years  or  npwarda  before  the  day 
fixed  for  completion,  being  unstamped,  or  insuffloieakly 
atamped;     Any  stamping  or  re-atampiog  teqniied  by 
tbe  purebaser  shall  be  done  at  his  expeaae.    Wber* 
the  i«operty  to  be  aold  compriae*  land  in  ICtddleeez  or 
Yorkshire,  any  document  wbioh  may  not  have  been 
registered,  or  properly  registered,  in  tbe  register  of  the- 
coQDty  or  riding,  and  of  wbioh  registration  or  re-regie-- 
tration  may  be  raqaired   by  tbe  purebaser,  and  b* 
praotieaMe,  eball  be  registered  or  re-registered  at  tb*' 
vendor's  expense  if  dated  within  twelve  years  before  tb* 
day  fixed  for  oom^etion,  and  not  being  a  will  or  codicil; 
but  in  every  other  oaae  at  tbe  parobaaer'a  expense,- bai< 
tbe  pnrobaaer  aball  not  make  any  ether  requisition  o»- 
objeetion  in  respeot  of  anob  aott-regiatratloa  or  la>'' 
auffieieat  i«gistr*tion ;  nor  shall  the  oompletion  of  the.: 
pnrohaee  be  delayed  with  a  view  to  saob  registration  or-- 
ra-reei*tration." 

Aa  to  registration  In  oonnty  regiatry,  aee  Dart,  678Ln' 
By  aeot.  8  of  V.  P.  A,  where  a  will  baa  oo*  bean- 
regfstcKed  in  due  time,  an  aaanranoe  by  a  devisee,  oi 
someone  deriving  title  nnder  him,  -will,  if  registerad' 
flfM,  obtain  priority  over  aaanranoe  from  teelator'a  hair* 
at-law.    This  often  cure*  non-Mgistration  of  wills.    For . 
recent  oaae  diaeuaaing  the  op*ration  of  tbe  dootriae  of 
oonatmotive  notice  in  oounexion  with  registration,  ***; 
KetOattU  v.  Wation  (46  L.  T.  Bap.  N,  fl.  8S). 
fX*  i*  eeMMud.) 


RECTIFYINa  MISTAKES  IN  WILLS. 

Tbe  eaee  ot  MmttU  v.  MorrM  is  of  importao**,  a*  ' 
abowlng  bow  miatakea  oooaalonally  creep  into  *  will^ 
and  interesting  aa  an  esxunple  of  the  eeflned  diatiaotionB 
to  be  feand  In  the  law  on  the  enbjeot.  The  broad  rsenlfe 
of  the  oae*  is,  that  a  will  by  which  on  tbe  taae  of- ittha. 
testator  disposed  of  forty  sbaie*  in  a  company  -waa  . 
admitted  to  probate  witb  the  vrord*"  forty"  aBaitta& . 
wharever  it  ooonired,  with  the  ^eet  i^idiapoaiBg.of  fooa 
haadNd  afaarea,  being  all  whiefa  the  teatator  had.    The  . 
deolslott  barely  atated  is  likely  to  prodnoe  eoaoa  aarpciaa.. 
A  will  which  is  not  ambignoaa  in  any  aanaet  hot  whieix' . 
in  the  elaarest  words  baqoeatha  one  tiling,  baa  been 
made  to  beqneatb  another.    Tiie  word  "  taxty"  is  babt. 
to  have  foond  tts  way  into  tbe  wilt  by  nristaka ;  and 
although  it  has  all  the  aaootioB  ot  the  signature  of.  th«' 
testator  and  of  tbe  attestation  of  tbe  witoessesvit  haa- 
been  disregarded,  Oo  the  other  band,  it  was  olear  Uiat 
the  teatator  meant  to  deal  vrith  «U  his  shsMs,  amoui*-  : 
ing  to  400,  and  bis  inatmotions  to  his  solieitor  wem  - 
axprem  on  ttaia  bead.    Sympathy.ia  aU'Oii  t^aidaad- 
tb«  dKriaion ;  mt  that,  if  tbe  omisaioB  joI  -tfaa  wand 
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"forty"  OBD  be  raaonoilad  with  gaaarikl  legal  priooiplM, 
ttie  lawyer  will  have  a  leaning  to  adopt  that  ooone. 

John  Morrell,  the  testator,  waa  a  liiverpool  proTision 
menshant,  who  had  oon verted  hia  basiaeM  into  a  Uittited 
eompaoy,  of  wbioh  ha  was  ohairman,  and  in  whioh  his 
tow  nephewa,  who  had  betora  taken  part  in  the  baaioeaa, 
wan  employed.    He  had  400  "  B.  ahacea,"  (oUy  paid 
np,  aad,  in  inatraotias  Mr.  William  Alfred  iowaa,  hia 
aolicitor,  to  prepare  hia  wiU,  he  diraoted  that  all  his 
B.  aharaa  ahoold  be  given  to  his  foot  aepbews.    A  draft 
waa  prejMMit  in  whioh  the  words  "  all  my  B.  sharaa  " 
w«Be  need  in  dealing  with  the  shares  beqoeathad  to  the 
nephewa.    Iba  dr^t  was  sent  ta  Xiovdon  to  be  aettle^ 
by  aounaal.    The  ooanael,  It  ia  etatedj  "  inadvertently  " 
inasrted  the  word  "forty"  after  "my,"  ao  that  the 
beqaaat  waa  of  "all  my  forty  afaarea."    The  ooanael 
4oaa  not  appear  to  have  bean  called  as  a  witneaa,  and  it 
ia  diflSuolt  to  aea  how  he  eoold  have  pat  in  this  wor4 
*■  forty  "  by  inadvertanoe.  Why  "  forty,"  of  all  nanlbara 
In  arithmatio  ?    Ia  all  probability  he  knew  from  aonia 
Boaroe  the  number  of  tlw  aharea  belonging  to  the  tea- 
tator,  and  oonfaaad  forty  with  four  handrad.     It  ia 
remarkable  that  tbia  matter  was  not  mace  faUy  inves- 
tigated, aa,  in  Sir  JameaHaanan's  opinion,  maoh  toraed 
upon  it.    When  the  will  was  engrossed  for  ezedation 
Mr.  Jevons  mad  it,  and  noticed  the  word  "  forty ; "  bat 
it  did  not  oooar  to  him  that  the  insertion  ¥^as  mate- 
riaL    Whether  be  knew  tba  nnmber  of  the  teatator'a 
■hacea  doaa  not  appear ;  bat  ha  probably  did.    Whan 
the  will  waa  exeoated,  it  was  not  wholly  read  over 
to  the  testator.     In   aanunioK   ap   to  the  jary  Sir 
Jamea  Hannen  told  them  ia  effeot  that  it  words  were 
left  oat,  there  waa  plainly  no  remedy,  aad  if   worda 
were  pat  ia  by  traad  they  ooold  plainly  be  disoarded ; 
bat  the  case  ia  whioh  one  man  employsaaotber  to  make 
bia  will  foe  him,  and  that  psraoa  inserts  a  word  by 
mistake,  waa  intermediate.    The  main  qaeation  left  to 
the  jary  waa  whether  the  mistake  oonaisted  in  pa.ttiag 
in  the  "  forty  "  or  in  omitting  the  "  foar  handrad,"  tba 
Jodga  plainly  intimating  his  opinion  that  in  the  latter 
oase  the  aoeident  ooald  not  be  oared.     The  jary  in  the 
raaolt  foand  that  the  worda  "  forty  "  repeated  aeveral 
times  were  inserted  by  mistake  -,  that  the  mistake  oon> 
aiatadin  tbelasertioa  of  the  words  ;  that  the  taatatir 
did  not  know  of  the  inaartion  of  the  words ;  that  the  will 
waa  not  read  over  to  him ;  and,  laatty,  that  he  meant  hia 
nephews  to  have  all  tba  aharea.    Tbia  last  finding  waa 
immatatial,  as  the  qaeation  waa  one  of  form  and  not  of 
intoni^  and  (he  learned  jadga  took  time  to  oonsider  his 
jadgment,  as  it  was  aoppoaed  that  a  siaular  oaae  waa 
pending  in  the  Privy  Ooanoil.    JEtventnally  he  ordered 
the  will  to  be  admitted  to  probate  with  the  omisaion  ot 
th*   word   "for^"    wherever   inserted.     Sir   Jama* 
Hannen  doea  not  appear  to  have  had  any  hesitation  as 
t»  the  right  coarse  to  parsae.    He  said  that  the  verdict 
of   the  jary  bad  disposed  of  the  whole  matter,  and 
referred  to  the  case  of  PuUon  v.  Andma,  44  Law  J.  Rep. 
P.  ft  M.  17,  in .  the  Hoaae  of  Lords  as  an  anthority. 
This  case  cannot,  however,  be  said  to  settle  the  law  on 
the  sobjaot  satistaBtorily.    It  is  troa  that  the  laamad 
lorda  ware  of  opinion  that  a  eertain  reaidaary  elaose 
might  be  omitted  from  the  probate ;  bot  their  arga- 
manto  are  mainly  addreaaad  to  aoma  imperfeotiona  in 
the  form  of  tba  proceedinga.    It  ia  possible  that  Sir 
Jamee  Hannen   thonght  it  best   not  to  attempt  to 
ganaraliaa.    The  sabjact  ia  one  whioh  it  ia  diffiaalt  to 
pat  in  comprahanaive  langaage,  and  whioh,  whan  so 
pat,  is  very  apt  to  mislead.    At  the  same  time,  whan 
ali  tba  faoto  aia  aacartained  by  a  verdict,  it  is  not  vary 
difficnlt  to  si^  on  which  side  ot  the  line  the  oase  falb. 
In  this  instance  the  rejection  ot  the  words  in  question, 
aaama  to  have  bean  lightly  allowed. 

The  matter  is  apt  to  be  a  little  coafoaed  by  the  fact 
that  a  soliaitor  and  ooanael  were  employed  to  make  the 
wiU.  For  any  mistake  made  by  them  in  their  art  or 
mode  of  carrying  his  inteation  iato  legal  effeot,  the 
t«Aator  woold,  doabtlesa,  be  held  reaponaible  Itiinaalt ; 
batio  regard  to  the  word  "  forty,"  tbay  wars  only  in 
the  poaition  ci  amaoaenaea  ?  They  lud  no  authority 
to  ioaart  the  word  "  forty  "  in  the  will  at  all.    Sappoaa 


the  testator  had  dictated  his  will  to  bis  valet,  and  this 
worthy,  believing  he  knew  the  nnmber  of  shares',  brfobg- 
iog  to  his  master,  wrote  "  all  my  forty  shares,"  when  tbs 
testator  said,  "  all  my  shares,"  woald  the  fact  that  the 
testator  afterwards  signed  the  docameot  witboqtiaadiag 
it,  bring  aboat  a  result  which  was  tery  far  bom  .tba 
testator's  intentions'?  Snppose  the  converse  case,  th»; 
the  testator  dictated  "forty  of  my  shares,"  ^d.tba 
amsnoeosis  wrote,  through  o^relessness,  "  my  BbaretLT 
the  forty,  althoogh  it  pan  be  abstraotod  from  the  wiSL' 
cannot  be  inserted.  Nothing  bat  the  attested  signatare, 
of  the  testator  can  make  a  word  peirt  ot  a  will,  but  pro^' 
that  a  word  was  inserted  by  ihlstake  may  t^e  it  out  Of, 
a  will:  In  other  vtrords,  the  Probate  Court  cannot  make 
a  nlan's  will  for  him,  but  it  can  prevent  an^bing  thif 
is  not  really  part  of  a  man's  will  being  given  to  tbe: 
world  as  his,  if  that  part  can  be  severed  from  the  rest,- 
It  niay  be  said  that  in  reality  it  is  making  a  will  ia 
abstraot  worda  from  the  signed  document,  and  so  it  w;' 
in  a  certain  sense.  The  diatiuotion  stated  in  its  result 
is  a  flue  one,  but  it  arises  from  a  conflict  between  th^. 
daty  of  the  Ooart  to  allow  only  a  man's  troa  will  to  bit! 
proved  and  the  requirementa  of  the  law  that  certai^ 
formalitias  shall  be  regarded.  Bvea  vlfUen  these  tor. 
malitiea  have  been  duly  performed,  the  Court  yjl^.. 
sometimes  disregard  that  which  has  obtained  thiyr'. 
sanction,  bat  it  canaot  in  any  oAse  dispense  with  thoii 
formalities.  It  oan  clear  a  daily  dxMiited  will  ot  foreign , 
matter  which  should  not  be  there,  bdt  it  cannot  in-- 
traduce  matter  whioh  should  be  there  when,  snol^- 
matter  has  not  bad  the  sanotioii  ot  ddd  execnUon.— 
Law  Jfntmali  ] 


BESTRICTIYS  OOYKMANTB  AS  TO  ItASD.    : 

In  many  leases  it  is  not  ancomnion  for  landlords  to' 
insert  a  covenant  on  the  part  ot  the  lessee  not  to  uss' 
the  preoiiseafor  the  sale  by  rttail  ot  intoxioating  Hqaors^ 
It  is  not  difficnlt  to  nndenf and  tUe  motive  of  andb  ail 
agreement.     Few  people  care  to  live  next  door  to  a 
publio-hoose  where  the  apedtaols  of  pewter  pots  eardod 
to  and  fro  with  a  head  on  them,  and  the  Bacohana(iu 
shoate  ol  customers  tof^arda  midnight  vex  the  ear  ana 
eyes.  And  if  the  landlord  has  other  property  a^joiaing,. 
this   oonaideration   becomes   maoh   more  important.,. 
Bven  it  tba  premises  were  to  be  sold  in  the  market,  ^ 
the  existence  of  each  a  covenant  in  a  going  lease  maaC^ 
operate  tavoarably  to  the  vendor,  for  it  keeps  up  thjs  „ 
respectabiliiy  ot  the  neighbourhood.    Hence  landlords ,. 
act  prudently  in  keeping  a  tenant  tied  down  by  snob,  a  ^' 
restriction,  which,  however,  the  landlord  can  waive,  J|, 
he  think  fit.    One  remarkajble  insUaoe  of  this  kind  of 
covenant  recently  occurred  in  a  Sootph  town,  ;3aoat  a(.3 
whioh  belonged  to  the  Barl  ot  Zetland^ .  His.Med«>, 
cesBora  had  granted  long  leases,  or  what  are  ealled  fon%^ 

i'n  Scotland,  whioh  are,  indeed,  nearer  to  a  tee-simale 
han  a  lease,  and  in  all  the  deeds  a  covenant  ot  tbf .,. 
above  kind  had  been  inserted.  The  tenant  ox  pnroljAaer. : 
bad  sold  and  r«-sold  the  premises,  bot  the  samA  obvav 
naat  was  repeated  at  aaon  laeonveyanee.  There  ^e^'j 
15  public-hoasea,  and  most  of  the  original  oooveyaaeenj 
were  about  70  years  old.  The  landlord  had  never-. 
hitherto  enforced  the  coveoant  antil  quite  recent^^;^ 
wheu  be  began  to  oonsider  that  halt  of  the  publicbpose^, 
were  adequate  for  so  sma^  a  town.  Ha  then  sought  ri 
the  aid  of  the  ooort  to  jprohibit  the  other  bait  otthMii' 
number  ot  tenants  from  keeping  a  publio-bousa.  tb»,, 
teaante  contended  that  the  covenant  was  void,  or,>t«,( 
least,  had  bean  waived  or  abandoned.,  Aqd  the  Sootobc: 
ooort  went  the  length  of  holding  that  the  defenoe  w^^ 
good.  Two  ot  the  jadgaa  held  that  the  coveoaot  waa 
void  in  law  as  inconsistent  with  freehold  property,  and,: 
tended  to  create  a  monopoly,  and  other  two  judgea'beld  ' 
that  the  landlord  had,  at  all  avanta,  no  saffioiont  legal 
interest  to  support  his  action.  Tba  Earl  a^ppealad  to 
the  Hoaae  of  Lords,  and  that  High  Court  reversed  U^-^ 
jadgment  of  the  Court  below.  The  law  lords  aaid  Jt  j 
was  a  very  proper  and  competent  covenant  to  insert  ia^.^ 
each  con veyanoes;  that  it  was  not  invalid ;  ftnd  tboagb«u 
of.  ooone,. the  Undlocd  might. w4v«i$,  Mill  .it^. .^  ., 
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tha  teaanta  to  prove  that  he  had  done  ao.  And  this 
plea  of  waiver  was  the  only  plea  In  defenoa  that  the 
tanants  ooald  oompetently  set  ap. 

This  decision,  or  rather  the  difflonlty  involved,  tamed 
on  the  pecnllarity  of  the  Bcotoh  oonveyandng,  as  the 
kind  of  aetata  crated  was  something  between  a  lease 
and  a  oooveyanca  of  the  freehold.  But  the  snbjeot 
xaoelved  mnon  oonslderatlon,  and  the  doctrines  of  the 
English  oonrts,  both  as  regards  leasehold  and  freehold 
property  whan  like  covenants  ata  inserted,  were  in- 
quired into  and  treated  as  gnidea.  tn  snch  cases  it  was 
urged  tbat  there  was  a  disSnction  to  be  made  between 
leases  and  freeholds,  and  that  though  a  tenant  might 
aasily,  and  often  is  fonnd  to  be,  sabjeoted  to  saco  a 
restriction,  yet  it  was  not  qnite  so  easy  to  enfoioe  it  in 
ease  of  freehold  property,  the  purchaser  of  which 
might  get  rid  of  the  restriotioo  by  selling  it  to  another 
who  might  not  be  affected  by  the  same  burden. 

Such  cases,  however,  ocoasionally  arise  even  as  to  sale 
of  freehold  property  by  virtue  of  the  covenant  being 
made  one  which  will  run  with  tha  land.  And  on  this 
•ubjeot  some  niceties  are  to  ba  observed.  Only  a  year 
uo  a  case  of  Thdm^ieell  v.  johnion,  50  L.  J.  Ch.  661,  arose 
'  m  »  property  being  sold  in  lots,  and  the  purchasers 
being  put  under  a  covenant  of  this  description.  The 
British  Land  Company,  Limited,  had  a  building  estate 
at  East  Dnlwioh,  and  cut  up  the  estate  into  Tots  for 
■ale  by  auction  according  to  a  plan  and  conditions 
■etting  forth  various  stipulations.  The  purchaser  of 
one  of  the  lots  Was  Thomas  Fiminger,  and  one  of  the 
Btlpnlations  was  tbat  tha  trade  of  an  innkeeper, 
Tiotnallar,  or  retailer  of  wine,  spirits,  or  bear,  was  not 
to  ba  earned  on  Upon  4ny  lot,  U  was  also  stipulated 
that  tka  ooarayanoa  of  aa^  lot  ahaU  contain  covenants 
by  the  vendors  and  purchaser  to  observe  the  above 
•tipnlationt^  with  a  proviso  limiting  tba  liability  of  each 
oovanantor  to  tha  period  of  ownership,  The  covenant 
by  the  purchaser  w&s  to  be  with  the  vendors  aud  the 
other  owners  for  the  time  being  of  the  land  to  which 
these  stipulationk  relate  and  also  With  some  neigh- 
bouring owners.  Afterwards  An  indanture  was  executed, 
and  thereby  Thomas  Fiminger  covenanted  for  himself, 
his  heirs,  executors,  and  adminlBtrators,  and  assigns, 
With  the  British  Land  Company,  and  the  owners  of  any 
Other  land  to  which  the  benefit  of  the  stipulations  was 
UtMhed,  and  their  respective  heirs  and  assigns,  for  the 
proper  observance  of  the  sanle.  Afterwards  Fiminger 
panted  a  long  building  lease  of  this  lot  to  Dean,  who 
Dullt  a  house.  It  was  not  proved  whether  Dean  knew 
of  tha  above  covenants.  ])ean  then  granted  a  lease  for 
thsee  years  of  the  house  to  the  defendant  Johnson. 
The  lease  said  nothing  about  tha  covenant  or  any 
similar  restrictions,  and  it  was  not  kn<iwn  whether  the 
dafendaut  knew  anything  about  the  restrictions.  At  a 
•abseqnent  sale  another  lot  was  purchased  from  the 
British  Land  Company  exactly  opposite  to  the  defeud- 
knt's  house  by  the  plaintiff,  who  entered  into  tha  same 
oovenant  as  Firoingeic  had  done. 

Such  being  the  way  in  which  tha  plaintiff  and  da- 
nndant  came  to  oocnpy  houses  opposite  to  each  other 
It  happened  that  tha  defendant  opened  a  shop  and 
obtained  a  license  to  sell  beat  and  wme  to  ba  consumed 
Off  the  premises.  The  plaintiff  complained  of  this  as  a 
breach  of  oovenant  and  a  nuisance  to  his  own  house, 
Md  be  brought  an  action  for  an  iDjuaction  to  restrain 
tha  selling  of  bear  and  wine.  The  defaodant  set  up 
tha  defanoa  that  tha  original  oovaDant  antared  into  by 
his  landlord's  predecessor  did  not  bind  him,  and  that 
ba  had  no  notice  of  tha  same.  To  this  tba  answer  was 
tbat  the  covenant  ran  with  the  land  and  bound  all  who 
became  the  possessor  of  tha  pramisaa.  Vice-Chancellor 
^acoD  held  that  it  was  part  of  the  original  oontraot  for 
the  sale  of  the  land  that  tba  land  should  be  always 
•nbjeot  to  certain  restrictions,  one  of  which  was  that 
there  was  to  ba  no  retailing  of  wine  or  beer  on  the  pre- 
ttisea  The  covenants  were  properly  framed  with  this 
object,  and  tha  restriotiou  was  therefore  inherent  to  the 
possession  of  tha  property  into  whose  hands  soever  it 
might  nitimately  coma,  and  notice  or  no  notice  made 
no  ditfatanca.  In  short»  thia  waa  tha  oase  of  a  ooTanaut 


tanning  with  the  land.  Tha  affeot  of  such  oovanant 
was  to  bind  snbaeqnant  owners.  If  it  were  oot  so,  any 
pnrBbasar  had  only  to  make  over  tba  property  to  soma 
nlan  of  straw  who  might  sat  up  a  aoap  faetory  or  any 
other  noisome  trade,  and  say  that  he  had  no  notice  of 
the  restrictions.  So  the  defendant  waa  restcainad  from 
oarryiog  on  his  bear-honaa. 

The  doctrine  of  Oovanantsmnaing  witii  tha  Und  hat 
aereral  timea  of  late  years  eoma  into  queatioa,  and  tha 
courts  have  not  bean  quite  consistent  in  tiie  doctrine, 
aa  will  be  seen  from  one  or  two  ctMea.  In  Morlaad  r. 
Oo6i,  L.  R.  6  Bq.  2Sil,  tha  following  state  of  things 
occurred.  In  1794  certain  property  bad  been  dividM 
under  a  dead  of  partition  between  differsat  owners,  and 
a  oovenant  was  entered  into  by  tha  ownain  for  ^am> 
selves,  their  heirs,  and  executors,  that  the  cost  of  main- 
taining a  sea  vrall  should  be  borne  and  paid  by  them, 
their  heirs,  and  assigns,  out  of  the  lands  so  partitioned 
aooording  to  certain  proportions.  Part  of  this  property 
was  conveyed  in  1829  to  Sir  Edward  Kaatobbnll,  and 
1^  him  in  1862  portions  were  again  conveyed  to  tha 
dsfandaots,  who  know  nothing  about  the  oovaoants, 
and  their  eonveyance  said  nothing  about  them.  A  suit 
waa  instituted  by  some  of  tha  owners  against  the  defan- 
dants,  to  compel  the  latter  to  contribute  their  share  of 
the  expense  of  repairing  the  sea  wall,  and  the  defanoa 
set  up  was  that  the  covenant  did  not  bind  tha  defen- 
dants. The  Master  of  the  Rolls  held  the  defendants  to 
be  liablsi  He  said  that  the  oases  of  eovenants  running 
with  tha  land  usually  arose  aa  batwaen  landlord  and 
tenant,  or  vendor  and  pnrofaaaer,  and  tbat  this  was  ■ 
peculiar  case.  Every  one  of  the  five  parsons  filled  tha 
double  character  of  vendor  and  purchaser,  because  the 
original  deed  was  one  of  partition.  Here  the  defendants 
had  sui&aient  notice  to  set  them  on  inquiry,  and  where 
a  man  acquires  property  with  notice  that  tba  paraoa 
under  whom  he  claims  has  entered  into  a  mutual  cove- 
nant with  the  adjoining  owners  that  the  property  eball 
not  be  used  in  a  partioular  manner,  or  tbat  it  shall 
contribute  to  tha  support  of  a  oommon  protection,  ha 
cannot  afterwards  dispute  his  liability  to  perform  tha 
eondition  imposed  by  the  previous  owner.  And  tiM 
learned  judge  said  there  was  no  distinction  batweaa 
abstaining  from  using  his  property  and  contributing 
his  quota  to  a  oommon  benefit. 

Another  case  arose  of  Ooohe  r.  Ohilntt,  S  Oh.  Div.  694, 
wfaara  in  1S49  Farmer  pnrohaaad  from  Hlnton  oartais 
promises  of  freehold  land  on  which  was  a  well,  and 
eovenanted  for  himself  and  his  assigns  to  supply  water 
to  all  houses  erected  or  to  ba  ereoted  on  Hiaton's  ad- 
jacent land,  which  bad  been  laid  out  for  building  por- 
poaes.  And  Hiotoncovenantadtoinaert  in  thaaonvay- 
anoas  to  pnrohaaers  oovananta  by  them  to  take  water 
ftom  Farmer  at  a  fixed  price.  Hinton  subseqaaotly 
sold  to  the  plaintiff  the  adjoining  land,  and  Farmer 
told  his  land  to  the  defendant,  both  partiee  knowing 
about  tha  covanaata,  but  the  defendant  refused  to  sup- 
ply the  water.  An  action  being  brought  the  Vioa- 
Chancellor  Ifalim  held  that  the  covenant  ran  with  tha 
land  :  at  all  events  tha  defendant  bought  the  premises 
with  notioe  of  the  covaoant,  and  in  either  view  th« 
defendant  was  liable. 

The  latest  case  on  this  interesting  subjaot  is  that  tt 
Bayvood  v  Bnmtviiek  BuiUing  Satiety,  ante,  p.  866.  A 
plot  of  land  was  oouveyad,  anqeot  to  a  rantobarge,  tho 
grantee  oovenanting  for  himaaU,  his  haira  and  axeeutora 
with  the  grantor,  nis  hairs  and  aesigns,  that  he  tha 
grantee  will  erect  and  at  all  times  keep  in  good  and 
teuantable  repair  on  the  said  plot  of  land  sneb  good  and 
substantial  buildings  as  shall  be  of  tin  annual  letting 
Value  of  double  the  amount  of  tha  Fsntobarga.  Tha 
plaintiff  was  the  assignee  of  the  grantor,  and  he  sued 
the  defendants,  who  were  the  assignees  of  the  grantee, 
claiming  damages  for  breach  of  the  covenant  to  repair. 
Bnildings  had  been  erected  but  were  not  kept  in  repair, 
and  the  question  raised  was  whether  this  waa  a  cove- 
nant which  ran  with  the  laad,  and  which  could  be 
enforced.  Stephen,  J.,  held  that  the  covenant  rau 
with  the  land,  and  tbat  the  defendants  were  liaUei 
But  tha  Court  of  Appeal  ravaned  the  judgment,  ona  of 
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tbe  Lords  Juatioes  diaMoting.  The  ooort  draw  a  dia- 
tinodoD  between  oovenanta  of  a  reatriotive  kind  aod 
oovenante  whioh  boand  the  oOTanantee  to  expend  money. 
All  the  eases  in  which  an  assif^ee  tooli  with  notioe  ot  a 
leetrietiTe  oovenant  affeotinf;  tbe  land,  and  Was  b<iand 
by  his  eoyenant,  wete  eoTenants  whioh  c6ald  be  entoroed 
vithoat  any  ontlsy  of  money.  And  tbe  ooort  disoredited 
the  above  oaae  of  Cook  t  CUJeoM,  and  said  the  jnd(;s  waa 
xniataken  in  holding  that  that  oovenant  ran  with  the 
land. 

This  last  oaae  opens  np  diffionUies  and  nlOeUes  in 
applying  the  doctrine  rilating  to  covenants  ininDloi| 
«ith  the  land,  and  that  law  mast  be  applied  with 
oaation,  at  least  when  ontlay  ia  andert^en  by  the 
original  oovenant6e.-*./Mtie«  of  tht  Peace. 


A  BSASONABLE  DOtJBi^. 

Ptobably  no  prinoiole  of  the  law  is  niote  nnirersally 
understood  by  tbe  eiaas  of  persona  who  aerve  on  onr 

inries  than  this ;  That  tbe  priaoner  on  trial  lor  a  crime 
a  entitled  to  an  aoqnittal  if  tbe  jnry  have  a  leasonaUe 
floabt  as  to  bis  gniit.  What  ia  a  reasonable  doubt  ia 
very  dii&oalt  of  a  dear  definition.  It  baa  perplexed 
Jnrymen ;  and  eonrta,  in  their  attempta  to  explain  it, 
have  foand  it  a  atnmbling  block  in  their  pAths.  la 
many  oaaes,  attempts  from  the  bench  to  slncidate  tbe 
term  and  give  to  it  a  deflnitioo-,  have  been  prodoctive 
bt  more  evil  than  good-,  and  have  led  the  jnry  to  aa 
(Miqnittal  when  there  abonld  have  beeta  a  oonViotioo; 
Often  tbe  jnries  have  miatAken  tbe  meaning  of  a 
reasonable  donbt,  believing  it  to  be  the  least  imaginary 
floabt  whioh  might  enter  their  minda,  and  have  ac- 
quitted the  defendant  when  the  evidence  waa  atrong 
•gainat  him.  There  ia  a  distinction  to  be  made  be- 
tween civil  and  criminal  cases  in  thia  respect ;  in  the 
one,  the  jnry  weigh  the  evidence  on  both  rides;  and  de>' 
eide  aooordiogly ;  but,  in  criminal  cises,  the  defendant's 
f^ilt  mast  be  proved  beyond  a  rational  doubt^  or  tbe 
jary  cannot  conviot.  It  ia  chiefly  to  criUlinal  cases  that 
we  shall  confine  ourselves  in  treating  tbe  snbjeot  of  a 
reasonable  doubt,  as  in  these  it  more  frequently  arises, 
and  has  been  more  frequently  adjudicated  dpon  by  the 
■uperior  courts. 

Some  definitions  which  tbe  courts  have  laid  down  as 
to  what  should  constitute  a  reasonable  donbt,  might 
not  be  out  of  place.  Ohief  Justice  Shaw  his  defined  ft 
ta  mean,  •'  Not  a  mere  poaaible  donbt,  beoauae  evary^ 
thing  relating  to  human  affairs,  and  depending  npoo 
moral  evidence,  is  open  to  some  possiUe  or  imaginary 
doubt.  It  is  that  state  of  tbe  case  which,  after  the  en- 
tire comparison  and  consideration  of  all  tbe  evidence, 
leaves  the  minds  of  the  jnrora  in  that  condition,  tbey 
oannot  aay  they  feel  an  abiding  oonviotion,  to  a  monu 
oertainty,  of  the  charge."  ■ 

This  reasonable  donbt  abonld  be  aotnal  and  snbatikn* 
tial,  and  not  baaed  upon  a  mere  possibility  or  Imagina- 
tion. It  must  be  such  a  doubt  that  the  jury  oan  give 
»  reason  for.' 

If  the  guilt  of  the  priaoner  be  eatablisfaed  by  a  chain 
of  oiroumstanoea,  and  tbe  jury  have  a  reasonable  doubt 
as  to  any  one  of  the  links  in  the  ohaiU',  it  oogbt  not  to 
kave  any  infloenoe  with  them  in  making  up  their  ver- 
fliot*  It  is  such  a  doubt  as  wonM  cause  a  reasonable 
and  prudent  man  to  pause  and  hesitate  before  acting  in 
tbe  more  important  affairs  in  life,  or  that  wonld  cause 
him  to  act  with  the  same  degree  of  caution  if  neting  in 
his  own  more  oonaeqnontial  affairs.^ 

This  dootrioe  is  at  varianee  somewhat  with  the 
might  of  authority,  the  courts  holding  that  a  charge 
that  if  the  evidence  is  such  that  a  man  of  prudence 

(1)  OomrntmrtaUh  r.  1VMif«r,  (  Cfuh.  MO;  OfmmmueMM  r.  food- 
win,  U  any,  W. 

(3)  Commoimalth  t.  Barmtm,  4  But.  370 ;  Palt  r.  Ptoplt,  S  OlUman, 
(44;  VnUed  Staltt  v.  Foulki,  «  McLean  (CIr.  Ct),  8t9;  Oila  r.  atal; 
(a«.?8«;  aialt  T.  JMommild.S\  Mo.  147;  Winter  t.  Slat;  KAiA. 
** ;  »  Orcenl.  Er,  tec  S9 ;  BarU  r.  Ptaple,  78  111.  31». 

<*)  AnwMr  T.  aiatt,  t  Blackf.  «!9;  Bouter  t.  BUttt,  *8  da.  tIBi 
Jarntt  r.  StaU  iS  Isd.  293  ;  atalt  f.  Haydm,  4»  Iovb,  U  ;  Statt  t. 
rak*r,  «>  Iowa,  tS ;  SmUh  t.  PtopU,  74  lU.  144. 

(4)  ir«y  r.  PtopU,  flu  ni.  lit;  MiUtr  r.  Peeptt,  tlia4t7. 


wonld  aot  upon  it  in  bis  own  affairs  of  tbe  greateat  im- 
portanoe,  ia  erroneous ;  that  it  requires  notbing  more 
than  a  mere  preponderance  of  evidence  to  oon^ct  tho 
prisoner.*  Oatifomia  oonrts  define  A  "  reaaonable  donbt 
of  the  guilt  ot  a  peraon  '^  to  be  <*  that  state  of  the  case 
which,  after  the  entire  comparison  and  consideration  ot 
All  the  evidence,  leaves  the  minds  of  the  Jnrora  in  that 
condition,  that  they  aay  tbey  cannot  fed  an  abiding 
conviction,  to  »  moral  certainty,  of  tbe  truth  of  the 
oharge.* 

In  a  Ifiaaissippi  ease  it  is  said ;  •<  That  which  iftmonnts 
to  a  mere  possibility  only,  or  to  oonjeoture  or  soppoei- 
tion,  is  not  what  is  meant  by  a  reasonable  doubt.  Tha 
doubt  which  shonld  properly  induce  a  jury  to  withhold 
a  verdict,  should  be  such  a  doubt  as  wonld  reasonably 
arise  from  the  evidsooe  before  them.' 

The  Supreme  Oourt  of  Alabama  has  condemned  the 
praotioe  ot  giving  deflaitioos  of  a  reasonable  donbt, 
saying :  "  We  think  all  snch  efforts^  to  say  the  beat  for 
them,  are  unaafe,  indiscreet,  and  oftener  than  other- 
wise, distract  and  oonfuae  juries,  and  may  lead  them  to 
acquit  where  tbey  onght  to  convict."*  It  ia  not  neoes- 
sary  that  the  whole  jury  should  have  a  doubt  as  to  tht 
prisoner's  guilt;  if  a  reaaonable  doubt  exiata  in  thO 
mind  of  any  one  juror  aa  to  tbe  defendant's  guilt,  thero 
should  be  no  conviction.*  The  deilniUon  given  by  Chief 
aTustice  Bbaw  has  been  aliuoat  nuiversall;  accepted  as 
being  leas  liable  to  oonfuae  the  jury  than  some  ot  the 
others;  bnt  we  oannot  but  a«ree  with  the  Alabama 
Oourt;  who  condemn  tbe  practice  of  explaining  to  the 
jury  tbe  nleaoing  of  a  reasonable  doubt.  The  simple 
statement  to  a  jury  of  average  intelligence,  that  the 
donbt  must  arise  in  the  caae  before  them,  or  that  noth- 
ing occurring  ontside  the  proof  in  the  case  shonld 
infinenca  their  verdict,  would  genarally  be  sufficient  to 
enable  them  to  understand  the  meaning  of  a  reasonable 
donbt. 

It  is  more  trsqnently  a  question  to  be  left  solely  to 
the  jnry,  as  to  what  must  constitute  a  reasonable 
doubt,  and  the  cironmatances  ol  each  partioolar  caea 
must  control  their  verdict.  That  Which  might  be 
auffioient  to  raise  a  reasonable  doubt  in  one  case,  might 
in  another,  where  oonneoted  with  different  ciroum- 
stances,  not  be  of  ample  Consequence  to  cause  tho 
shadow  of  a  doubt  to  cross  the  minds  of  tbe  jurors. 

£aoh  individosl  jAror  most  be  governed  by  his  own 
aeoto  of  morality  and  sound  judgment,  and  his  verdict 
shonld  be  aecocdingly.  A  biased  juror  in  favour  of  the 
prisoner  would  always  have  a  reasonable  doubt,  bnt  it 
woald  exist  the  sime  were  the  court  to  define  a  reason- 
able doubt;  and  endeavour  to  eluoidata  ita  meaning. 

It  is,  then,  for  the  jury  to  determine,  without  aid 
from  the  court,  whether  such  a  doubt  exists  as  will 
warrant  an  acquittal  of  the  prisoner,  and  no  tribunal 
can  aver  know  whether  tUey  aoted  wisely  or  oawisely.-r- 
i}entnU  Lmo  Jeumal, 


A  FRENCH  ASSIZE. 

Prisoners  sentenced  to  death  staod  in  quite  a  differaat 
position  to  that  of  Eoglisb  oonviots  in  tbe  same  case. 
Tbey  receive  no  intimation  of  the  date  when  their  exe- 
cution will  take  place.  Tbe  Ooort  of  Cassation  to  whioh 
they  have  appealed  may  perhaps  not  oall  up  their  case 
for  a  couple  of  months ;  and  after  that  some  more  days 
will  be  ooonpied  in  forwarding  a  rtcoun  e»  grdee,  or  peti- 
tion for  meroy,  to  the  President  of  the  Bepoblio.    JIC 


(S)  feoplM  T.  Brmnan.i7  C«l.  •«;  PiopUr.  M  Une.tlCtLtn-, 

—   ~-    "«;  Jmu  T.  OnsnoMMa/M,  >  Mat 

l430;  aial4  v.  Jtmw  a(«T.).ILav 


aatt  V.  Okkt,  T  JonM  (N.  C),  306;  Jm*  r.  OommomutWk,  »  Mat 
(K;.)  30 ;  Andenon  r.  Stale,  41  Wii.  430;  Stale  v.  Jtmw  OIsT.).  I  Lav 
*  Eq.  Keportrr,  423,  oveimllng  Slale  v.  WUHam.  t  M«r.  409;  Bntdleti 


T.  Stale,  31  Ind.  493 ;  Stale  T.  Bruce,  48  II  SlO ;  State  T.  ilTiirMrHp,  48 
I1>.  (88. 

(6)  />K>|>b  r.  Aih,  44  C»l.  388.  See,  also.  People  t.  fiiiiMir,  38  Mich. 
483;  Wvbitar's  Cue,i  Cnata,  330;  Comnunmalth  r.  Car*t,fBn**. 
(Ft.)  404. 

(7)  Botrier  r.  Btatt,  41  Mtaa.  C71.  Se«  Wlte  r.  aM4  3  Kan.  41* ; 
/Kate  T.  Fbrd,  31  WU.  >10;  StaU  t.  AeOiMorM,  18  Mian.  303;  Stale  V. 
fbttaie,  37  Ma  t3£.    Bat  Me  Mntmert  f.  Slate,  6?  Ind.  30*. 

(8)  Mc Alpine  T  StaU,  47  Ala.  78 ;  IMarriM  t.  StaU,  40  AM.  TM.  ^ 

(9)  StaU  T.  Jttdaback,  It  la.  IM;  Sttt  v.  Slaiart,  3  Hawley's  Ciim. 
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Oi^v;  i^  opposed  to  capital  paaisbmaDt ;  irat  act  no  de- 
'tarmiaedly  opposed  to  it  as  never  to  have  sigaad  a  deatb 
wanant.  He  has  allowed  three  men  to  be  goiUotined 
oat  of  about  sizty  who  have  been  seDteooed  to  death 
siooe  his  aooeuion,  and  this  proportion,  small  as  it  iSf 
is  sufflcieat  to  prevent  raorderers  from  teeliog  absolately 
laaBBored  as  to  the  fate  awaiting  theoi.  They  hear 
nothing  of  what  is  being  done  for  or  agaiast  iheaL  oat- 
side  the  prison  walls.  The  amocali  who  defended  them 
draw  ap  the  rteoun  e»  grdee,  but  the  oonvicts  are  Bot 
supposed  to  know  what  obanoes  there  are  of  these  peti- 
tions being  entertained  or  rejected.  It  a  oonviot  is  to  be 
ezeoated,  the  first  certain  intimation  which  he  receive* 
of  the  painful  fact  comes  aboat  a  quarter  o(  an  hoar  be- 
fore his  head  drops  into  the  sawdast  basket  of  the  guil- 
lotine. Some  morning— it  may  be  two  or  three  moaths 
after  his  trial — he  is  aroaaed  at  break  of  day  by  the 
governor  of  the  prison  aatsring  bis  oell  and  saying 

kindly  : — "  A ,  yoar  appeal  has  been  rejected,  and 

font  petition  dismissed ;  the  moment  has  arrived  .  .  ." 
The  nnhappy  man,  rolling  oat  of  bed  and  staggering  to 
his  feet,  sees  the  gaol  ohaplaini  who  has  walked  in  be- 
hind the  governor,  and  two  or  three  warders  who  assist 
him  hastily  to  dresA  From  this  moment  everything  is 
done  with  the  atmost  celerity.  The  prisoner  has  wine 
pressed  npon  biol ;  three  minates  are  allowed  him  to 
make  his  shrifty  then  he  is  led  out  and  piuioned.  Next 
momsmt  he  is  half  conducted,  half  poshed,  into  the  open 
.  air,  where  the  guillotine  stands  surronnded  by  dense 
squares  of  mounted  troops  and  police,  behind  whom  are 
massed  large  crowds  straiaiug  their  eyes;  with  not  mach 
eSeot,  to  see  what  is  about  to  take  place.  The  modern 
gaiUotine  is  not  erected  on  a  platform,  bnt  is  placed  on 
tfaegroaud.  Theoonvict  makes  half  a  dozen  steps;  the 
■exeoutioaer's  assistants  seise  him,  posh  him  roaffbly 
against  aa  upright  board,  which  falls  forward,  pivoting 
aoder  his  weight,  and  brings  him  in  a  horizontal  posi- 
tion with  his  neck  between  thegrooves,  above  which  the 
knife  is  suspended.  The  exeoationer  teaches  a  spring ; 
the  knife  flashes  as  it  falls ;  and  all  ja  over.  Watch  in 
hand  it  has  been  reckoned  that  when  all  the  preliminaiias 
of  execution  are  smartly  ooodaoted,  no  more  thanjoar- 
teen  mjaates  ought  to  elapse  from  the  time  when  the 
oonviot  is  startled  oat  of  sleep  to  the  instant  when  his 
head  and  body  part  company.  From  the  Ohristian  point 
of  view  it  is  certainly  deplorable  that  a  convict  having 
m  sure  knowledge  of  his  impending  death  should  never 
be  able  serioasly  to  prepare  his  mind  for  it.  Bat  the 
French  act  apon  the  principle  of  making  things  as  easy 
•a  possible  for  the  doomed  man.  Even  the  prison 
chaplain  thinks  it  his  duty  to  hold  oat  hopes  of  a  oom- 
motation,  though  he  may  have  no  good  reason  for  feel- 
ing that  the  senteace  will  not  be  carried  oati  The 
oonviot  then  passes  his  last  weeks  of  existence  in  a  fool's 
paradise.  He  is  euoooraged  to  smoke,  he  is  allowed 
enough  wine  to  make  him,  if  not  drank,  at  least  Merry — 
that  is  a  quart  a  day— and  the  warders  in  his  oell  play 
cards  with  him  as  much  as  he  likes — it  t>eiag  their 
chief  care  to  keep  the  man  from  moping  and  giving  them 
ttOtM».-~0(>mhiU  Magaane. 


posts.  They  are  mate,  or  if  they  touch  their  instra- 
meats  the  resolt  is  as  faint  as  a  whisper.  Bat  they  are 
always  ready  to  barst  into  a  tamalt  of  sonad.  They 
are  waiting  only  for  some  one  to  stir,  though  it  be  bat 
a  member.of  their  owil  company  loosed  by  a  distarbing 
dream.— iViiB*. 


THE  KUROPEA.N  CONCERT. 
The  doctrine  of  a  balance  of  power  in  Europe  was 
exploded  many  years  Mooe.  The  Bnropean  concert 
has  taken  its  [Aace.  Both  may  in  some  measure  agree 
in  origin  and  objects;  they  operate  by  a  different  pro- 
cedure and  amid  different  ciroamstances.  The  balance 
of  power  was  positive,  and  worked  by  positive  means. 
Kattons  combined  actively  to  pat  down  the  attempt  uf 
another  to  overstep  its  boandaiiss.  Concerts  are  of 
Tarioas  kinds.  The  European  concert  is  of  a  very 
peculiar  sort  indeed.  It  resembles  the  effect  produced 
by  the  iotrasion  of  an  explorer  into  a  cavern  tenanted 
by  bats  and  other  night  birds,  or  by  the  approach  of  a 
boat  within  gnoshot  of  a  rooky  haunt  of  sea-fowl. 
There  may  have  been  silence  solemn  and  profoaad  the 
icstant  before.  In  a  moment  the  air  rings  and  vibrates 
with  handred*  and  thoosands  of  screams.  At  the 
European  ooncett  the  performers  are  fixed  at  their 


MAIjIOIOUS  ^OSBOUTION. 

When  a  person  has  been  charged  with  a  criminal 
offence,  and  been  tried  and  aoqaitted,  the  first  thing, 
that  the  ^defendant  thinks  of ,  or  is  persoaded  to  think 
of,  is  whether  he  eaanot  torn  his  misfortana  to  aom* 
advaotagei  aad  turn  the  tables  on  .the  prosecutor.  It 
is  too  easily  assomed  by  the  acquitted  defendant  titat. 
beoaase  he  has  been  acquitted,  the  other  party  mast 
have  been  altogether  in  the  wrong,  and  may  be  broaght 
ia  tara  to  justice.  Bat  at  this  stage  he  enooantei« 
several  diffioulties.  He  finds  out  thait  it  ia  not  enoogh 
that  he  has  been  acquitted ;  but  that  he  mast  show 
sonletbidg  very  diflloalt  to  show  ia  most  oases,  namely, 
that  the  proaecdtor  was  aoimated  by  pare  spite  oc 
malice,  and  thai;  he  had  no  reasonable  and  probable 
cause  for  the  aoousatiou.  Indeed,  sometimes  he  is  met 
by  a  farther  diffloulty,  n&mely,  that  he  may  have  no 
opponent  at  all  to  attack,  for  there  may  be  no  prose- 
cutor in  the  common  aooeptation  of  the  term,  bot  the 
law  may  have  been  set  in  motion  by  some  official  who 
can  scarcely  be  got  at  owing  to  the  protection  sac* 
rounding  him. 

This  last  point  has  given  rise  to  many  nioe  qaestloas. 
tt  is  often  the  case  that  the  leading  witness,  on  whose 
evidenoe  ibe  aooasation  rested,  was  nothing  more  than 
a  witness,  and  if  so  be  is  invulnerable.    In  a  case  of 
JJarijf  V.  beanUy,  43  Ii.  T.  K.  8.  603,  where  a  master 
had  given  a  servant  into  custody  for  stealing  some  clip- . 
pers  from  hie  stable,  the  defeooe  was,  that  the  defends 
ant  was  not  the  proseoator.    The  Conrt  said  that  there 
was  not  in  the  books  any  express  authority  as  to  what  - 
a  prosecntor  waa.     He  might  be  instrumental  in  putting 
the  law  in  foroe.    Bat  all  that  this  defendant  hnd  doaa.^ 
was  to  staie  what  he  knew  to  the  constable,  aad.tbeai< 
what  followed  as  to  the  arrest  and  charge  was  the  act 
of  the  coastable.    As  Lindley,  3.,  put  it,  "It  has. been: 
said  that  the  defendant  so  acted  that  he  intended  the 
plaintiff  to  be  arresled  by  the  constable,  or  as  it  wm- 
said,  to  use  theooramon  phrase,  he  set  the  stone  rolling. 
Now  what  stone  has  he  set  rollingt    It  is  simply  » 
stone  of  suspicion.    There  waa  no  directioa  b>  the  con- 
stable to  arrest  and  to  proseoate.    He  no  doubt  sos- 
peoted  the  plaintiff  and  described  the  things  to  the 
constable,  but  there  is  not  the  slightest  evideooe  that 
the  defendant  either  proaecated  or  directed  anyone  else 
tojprosecate." 

One  noted  class  oi  cases  where  this  kind  of  diffioaK^' 
is  found  is  where  a  prosecution  for  perjury  is  ordered 
by  a  judge.  In  FU^oIm  v.  Machinder,  9  C.  B.  N.  S.  605^ 
an  important  qaestion  arose  aa  to  whether  the  dsfandan*. 
was  liable  to  saoh  an  action  when  the  oonnty  oonrt 
judge  directed  the  plaintiff  to  be  proseonted,  and  made 
aa  order  to  that  effect  parsuant  to  the  statute  UJelS 
Viok,  o.  100,  s.  IB.  The  case  went  to  the  Exoheqaac 
Chamber,  and  the  judges  were  divided.  Three,  being 
the  majority,  held  that  though  the  judge  ordered  the 
proseootion,  yet  this  was  done  as  a  oonseqaenoe  of  the 
false  swearing  of  the  defendant,  and  that  the  defendant 
had  by  his  perjury  procured  the  order  of  the  Court.  On 
the  other  hand,  the  two  judges  ia  the  minority  held 
that  the  defendant  was  a  mere  witness  and  notbiag^ 
more,  and  was  not  responsible  for  the  judge  making  the 
order,  and  whioh  order  was  aocording  to  the  jury  a  mis., 
take  of  the  judge's  own,  and  not  of  the  defendant's. 

As,  however,  there  are  many  oases  of  malicious  proae- 
cation  where  the  difficulty  as  to  who  is  the  proseoator 
is  not  raised,  it  is  next  to  be  oonsldered  what  the  plain- 
tiff is  obliged  to  make  out  in  order  to  snooeed  iu  thia 
action.  A  leading  case  was  decided  in  1870  of  .^Mtcr  v< 
Pernfman,  Ii.  R.  4  H.  L.  0. 635,  and  being  by  the  House 
of  Lords  is  of  the  highest  authority.  It  was  an  aottan 
for  false  imprisonment  and  aot  for  malioioas  proMon- 
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tion,  the  bardea  of  proof  being  different  in  the  two 
caaee,  bat  the  aabBtantial  defenoe  is  moch  the  sama. 
Perrjrman  was  a  stranger,  and  had  been  oharged  with 
■tealing  a  rifle  of  the.  defendant.  Lister.  One  Hioton', 
the  ooaohaiaQ  of  Lister,  teld  his  master  that  another 
man,  Bobinson,  had  aien  this  rifle  in  Ferryman's  bam, 
that  Robinson  and  Hioton  had  ijone  to  Perryman  and 
taxed  the  latter  with  haviti^  the  rifle,  that  Perryman 
denied  it,  and  produced  a  rifle  whioh  was  not  that 
which  the  man  BoMMon  had  seen  in  IiistOT's  barn'. 
J^Brryman  was  given  inti>  ooatody  hot  diaoharged  by  the 
magistrate,  and  then  an  action  was  brought  for  false 
impctecHiiBeiit.  Lord  OheloEtsford  said  the  qnestion  was 
not  whether  the  master  might  hav«  obtained  more 
aatisfaotory  gnmnda  of  belief  by  applying  to  Robinson 
for  direct  information,  bnt  whetbei'  the  facts  brought  to 
bis  knowledge  famished  rbasonable  and  probable  oaaee 
for  his  believing  that  tha.plaintiS  had  disbooesUy  pos- 
sessed himself  of  his  rifle,  and  jnstiflad  him  in  acting 
in  that  belief  withoat  further  inquiry.  The  master  had 
Information  both  from  hia  servant  Hioton  and  from 
Bobinson  that  the  missing  gnu  bad  been  seen  in  the 
poasessioD  of  Perryman,  though  Perryman  denied  it 
and  said  it  was  another  gun.  The  question  thus  came 
to  be,  as  Lord  Ohelmsford  saidj  whether  in  an  action 
like  that  for  a  malioious  prosecution  where  a  person  is 
proved  to  have  acted  upon  the  information  of  a  trust* 
worthy  informant,  be  oau  be  said  to  have  acted  without 
reasonable  and  probable  cause  because  he  has  no't  made 
inquiry  of  someone  else,  who  could  have  repeated  and 
eonflrmed  what  was  told  him.  And  Lord  Westbury 
■aid  it  was  not  law  that  you  can  never  proceed  on  hear- 
•ay  evidence  when  voo  have  4  good  Opportunity  of  test- 
ing the  accuracy  of  the  hearsay  evidence  by  examining 
the  person  who  is  represented  to  have  said  socb-and- 
•noh  things.  In  that  oase  the  result  was  that  a  new 
trial  was  direoted,  and  it  waci  laid  down  that  a  prose- 
eator  may  act  honestly  and  with  reasonaMA  and  )9pbal>I« 
oanse,  though  he  prooeeded  solely  on  hearsay  evidenae; 
•nd,  indeed,  it  is  often  impossible  to  do  otherwise  io  a 
gmt  majority  of  cases,  than  proceed  on  the  faith  of 
■neh  liearsay  statemeDts. 

An  important  contribution  to  the  learning  of  this  svb- 
jeet  has  receotly  been  made  in  the  case  of  Bieki  v.  PmUk- 
IMP,  ante,  p.  420.  The  defendant  was  a  landlord  of  a 
bMse  in  a  London  suburb,  and  the  father  of  the  plaint 
tifl  was  tenant  ol  the  house.  In  Febmary,  1879,  the 
defendant,  as  landlord,  sued  forrent'in  the  county eourtk 
The  defence  was,  that  before  the  rent  became  dne  the 

Slaintiff  surrendered  possession,  and  the  bey  of  the 
onae  was  delivered  to  and  aooepted  by  the  defendant. 
To  support  this  defence  the  plaintiff  was  called  as  wit^ 
nesa  for  hisfkther,  and  swore  that  be,  at  the  defendant's 
request,  gave  up  the  key  to  the  defendant  This  was  a 
malarial  fast,  it  proved.  After  the  determination  of  the 
a<rtlon  the  defendant  caused  the  plaintiff  to  be  indicted 
for  perjnry,  and  the  plaintiff  was  acquitted,  and  then 
coBDMaoed  this  action  for  malioious  preaecution.  At 
tiM  trial  the  defendant  denied  the  plaintiff's  statement 
about  giving  up  the  key,  and  in  conflrmation  of  bis  teMi* 
mony  referred  to  bis  diary  and  other  corroborating  oir- 
comstanoes.  Hnddleeton,  B.,  the  judge,  after  stating 
ths  more  simple  suppoeitJons  as  to  the  law  of  the  otwe, 
told  the  jury  that  it  might  be  they  would  come  to  the 
eooalnsion  that  the  plaintiff  did,  in  fact,  deliver  up  the 
ke^  as  he  swore,  and  that  the  defendant  had  a  very 
trMcherona  memory  and  had  forgotten  all  about  it,  and 
went  on  with  ths  proeecation  under  the  impreesion  that 
b«  naver  bad  the  key.  Nevertheless,  if  that  was  an 
benaat  ImptMaion,  the  upshot  «t  a  fallaoioas  memory, 
and  acting  npon  it  he  honestly  beliaTed  the  plaintiff  had 
■worn  falMly  and  oorruptly,  no  jury  would  be  justified 
in  saying  that  the  defendant  malieionsly  and  without 
reasonable  or  probable  cause  prosecuted  the  plaintiff, 
beoanse  the  beet  probable  and  reasonable  oanae  would  be 
that  he  honestly  believed  it.  The  jury  returned  a  ver- 
dict for  thedefeodant. 

A  new  trial  was  afterwards  moved  for  on  the  ground 
of  misdirsetion.  The  main  contention  of  the  plaintiff's 
ooonael  was^  that  where  a  defendant  relies  oq.his  mamory 


for  the  facts  whioh  go  to  make  up  probable  cause  he  mnst 
prove  to  the  satisfaction  of  the  jury  that  his  memoty 
of  the  facts  was  aoonrate,  and  he  must  stand  or  faU 
by  its  aoonraoy.  He  must  takd  the  risk  of  his  foigetful- 
nes^  and  it  was  no  excuse  to  say  that  his  memory  was 
traacherons.  The  court,  consisting  of  two  judges,  Hud- 
dleston,  B.,  and  Hawkins,  J.,  examined  this  positioa 
carsfuUy  as  to  the  trsaoheiottS  memory,  and  a  most  iU" 
teresting  review  of  that  faculty  was  given  so  as  to  de- 
termine whether  a  man  might  honestly  be  led  astray  by 
it.  On  thit  subject  Hawkins^  J.,  ih  the  judgment  thus 
put  the  matter.  The  question  of  reasonable  and  prob- 
able cause  depends  in  all  oases  not  upon  the  actual  ex-  - 
istence  bnt  upon  tbe  reasoaable  hand  jMi  belief  ia  the 
existeooe  of  such  a  state  of  things  as  would  amount  to 
a  justiflcation  of  the  course  pursued  in  making  the  ae- 
onsation  oonlplaioed  of.  It  cannot  of  course  be  laid 
down  as  an  abstract  proposition  that  an  accuser  is  jus. 
tified  in  acting  either  npon  tbe  credited  statement  of  an 
informant  or  npon  his  own  memory.  Tbe  question 
must  always  arise  aooordlng  to  oircnmstacoea  whether  it 
was  reasonable  to  trust  either  the  one  or  the  other.  A 
person  who  acts  upon  the  information  of  another  trusts 
the  veracity,  the  memory,  and  aooaracy  of  that  other,  in 
each  of  which  he  may  be  completely  deceived ;  his  in- 
formauVs  verfcoity  may  be  qoestionable  ;  his  memory  faJ- 
laoious;  and  bis  aoonraoy  uii'teiiable';  yet  it  does  not 
follow  that  it  was  unreasonable  to  believe  In  his  infor- 
mtttion  if  he  never  had  cause  to  doabt  him.  In  like 
manner  a  man  may  be  deceived  by  his  own  memory, 
yet  it  does  not  follow  th&t  it  was  unreasonable  to  trust 
it  if  he  never  before  knew  it  to  be  defective.  Why,  if  he 
may  rely  npon  the  memory  of  another,  may  he  not  rely 
upon  bis  own?  The  reasonablensBS  or  otherwise  <» 
their  reticence  is  for  the  jury  to  determine. 

The  upshot  of  the  learoed  judgment  was  that  a  man 
may  be  very  honest  and  reasonable  and  yet  have  a  slip- 
pery meniory,  and  he  onghi>  not  to  be  made  responsible 
for  the  slip.  Tbis  is  a  oonclnsion  which  most  people 
have  arrived  at  for  themselves.  The  new  trial  was  ao- 
oordingly  refased ;  and  on  appeal  the  judges  held  that 
Ibey  could  not  see  ttnything  wrong  in  what  had  been  laid 
down  on  tbis  matter  by  the  judge  at  the  trial,  aod  by  the 
Queen's  Bench  Division  on  tbe  motion  for  a  new  trial. ' 
The  point  Is  one  of  considerable  value  in  a  practical 
point  of  view.  The  world  abounds  in  slippery  memories', 
tad  it  is  to  be  feared  that  this  decision  will  give  too 
great  encouragement  to  the  slippery  tribe  of  wiEnesses: 
Nevertheless  there  will  be  always  a  jary  to  oheok  any 
abuse  of  this  tendency,  and  with  this  qualifloation  we ' 
cannot  help  feeling  sonie  relief  that  the  noit  mi  rieordo 
defence  will  sometimes  win  in  these  speculative  aoUona 
—iiutice  ^  A<  Ptatt. 


THE  LAW  OF  COPYRIGHT. 

The  old  principle  that  there  can  be  no  copyright  io  an 
advertisement  wtte  intelligiUe  bo  long  as  an  advertise-  - 
ment  usually  meant  no  more  than  the  name  and  addrecA 
and  trade  of  the  advertiser.    There  can  be  no  reason  - 
why  literary  and  artistic  skill  should  be  without  pro- 
tection against  piracy  because  they  are  used  in  producing 
an  advertisement  instead  of  a  work  intended  for  sale. 
This  doctrine  was  applied  to  original  letterprass  in  -a 
bookaeller's  catalogue  by  Vioe-Chaocellor  Wood,  in  tli« 
oaae  of  HattDn  v.  AHkwr  (9  L.  T.  Rep.  N.  8. 199 ;  1  H.A 
M.  603) ;  bnt,  for  some  reason  not  very  dearly  appearing 
in  his  judgment,  the  late  Master  of  the  Roils  held,  in 
the  case  of  CMitU  v.  Woedvxurd  (87  L.  T.  Rep.  N.  8. 360  i^ 
L.  Rep.  14  Eq.  *Q1)  that  it  did  not  apply  to  the  iUustrw-''^ 
tions  of  fumituro  in  adealer's  oatalc^ue.    Yioe-Ohancel-  - 
lor  Hall  refased. to  follow  this  ease  in  (Trace  v.  ffMmumi 
(L.  Rep.  19  Eq.  638),  where  he  held  that  a  book  of 
pictures  of  sspnlohrai  monuments  oolleoted  and  made  - 
for  a  cemetry  mason  to  be  shown  to  oustomera  ordering 
a  monument,  was  the  proper  subject  of  copyright.    The 
Court  of  Appeal  have  now  in  the  oase  of  Maplt  v.  Tkf 
Junior  Army  and  Navg  Stora  (noted  in  our  last  number) 
adopted  the  deoision  of  Vioe-Cbanoellor  Ball,  and  dis. 
approved  that  of  Lord  BomiUy,  holding  that  tbe  piotutM 
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in  an  illaatnited  oatalogae  of  farnitara  ara  the  aabjaot 
of  oopyright  thoii(;h  tbsra  happaa  to  bo  no  letterpraaa  ia 
tho  oatalogae  for  whioh  aopyright  can  be  alaimad.  Tha 
•laboratioa  with  which  theae  oatalognea  are  fre^oontly 
got  np  mnat  make  them  a  vdlaable  proparty,  and  tha 
daoiaioD  of  the  Coitrt  of  Appeal  is  important  to  tradas- 
B>an  aa  daflnitaiy  brinipng  the  law  iota  aooordanoe  with 
tbe  plain  joatioe  of  the  aatfa-.—^Laie  titMt. 


l^Ol^ES  OF  ENGIJSti  CAS£3. 

[Fr«m  th*  Ltm  JimriMll 

BUPBEUE  COUBT  OF  JUDIOATUBB. 

Co  our  OF  AfnML. 

(Before  Jcasxb,  M.B.,  LnrOLBT  and  Bowin,  L.jJ.) 

QuiLIEB  V.    MaPUEBOH. 

Jane  SO. — Landlord  and  Tenant— Breath  trf  eovenant  to 
ituun  ttii^  agaimt  forftUure — The  Conveyaaeing  aiuf  Laii 
«fPn)perVf  Aeb,  1881,  ».  li— Order  LVUf.,  Rile*  3;  6. 

Appeal  frota  the  deoislon  of  Coleridge,  O.3.,  in  an 
tetion  by  a  landlord  againet  a  tODADt  to  recover  poaaea- 
•ioo  of  tha  demiadd  praollses,  on  the  groaad  of  breach 
Of  the  tenant's  covenant  to  keep  the  premises  insared 
kt  all  times  from  loss  by  fire  for  the  anm  of  £14,000. 

The  policies  had  lapsed  on  Marob  25, 1880 ;  bat  new 
fioUoieB  for  the  fall  amoant  were  effected  on  May  14, 
1880. 

On  Tnly  4, 18ii,  Coleridge,  d.Z.,  gave  jadgment  for 
the  plaintiff,  the  landlord,  bat  stayed  exeontion  in  order 
to  allow  the  defendant  to  appeaL 

The  Solicitor-Oeneral  {Sir  J.  Sertckelt),  W.  0.  Aarruon, 
Q.O.,  and  Barnuimth  for  the  appellant. 

WAiteT,  Q.O.,  and  B.  D.  OreeM  for  the  respondent 

The  qnestioDs  raised  were— (1)  whether  section  14  of 
the  Conveyancing  and  Law  of  Property  Act,  1881, 
applied  to  a  forfeitare  la  respect  of  which  an  action 
had  been  brongfat  and  jadgment  given  before  the  passing 
Of  the  Act  i  and  (V)  whether  the  Coart  of  Appeal  oonld 
give  any  other  jadgment  than  that  which  the  Coort 
below  oaght  to  have  given  at  the  time  when  it  did  give 
jadgment. 

Their  Loassaips,  on  the  first  point,  held  that  section 
14  was  retrospective  both  as  regards  the  rights  of  partiea 
and  as  to  procedure,  and  applied  to  any  case  in  whioh 
the  lessor  had  not  reoovered  aotaal  possession  of  the 
property  before  the  Act  passed.  It  therefore,  inoladed 
the  present  case.  On  the  second  point,  their  lotdsbips 
were  of  opinion  that,  aa  every  appeal  was  now  a 
rehearing,  they  had  jarisdiotion  under  Order  LVIXL, 
Boles  2  and  5,  to  give  any  jadgment  and  make  any 
order  whioh  onght  to  have  been  made.  Belief  was 
aooordingly  granted  against  the  forfeiture  on  the  terms 
of  the  defendant's  afteoting  an  inaoranoe  in  accordance 
with  the  covenant,  and  paying  the  pl&intiff  the  amoont 
he  had  paid  for  premiums,  with  interest,  and  the  colt* 
of  the  action  and  appeal. 

■■ 

COUBT'  OF  BANKBUPTOT. 
(Before  Bioox,  C.J.)  - 
Be  BoPBB.    Mt  parte  Booth. 

Jane  2S.— £tU  of  aatt—RtgiOratum—SMing  forth  of 
tonndtratwu-^Afidavit  of  extcution  and  atteitation — £iUt 
of  SaU  Act,  ms,  m.  8, 10,  ra6t.  2. 

Appeal  from  the  Ooanty  Court  at  Liverpool. 

In  Ootober  1879,  Boper,  the  debtor,  eontraoted  to 
pnrohase  from  Booth  a  brewery  for  £2,260.  On  com- 
pletion of  the  pnrohase  £260  was  paid  in  cash,  and  a 
mortgage  over  the  brewery  and  stock-in-trade  and 
after  acqnired  property  was  given  by  Boper  for  £2,000, 
tha  balance  of  the  porchaae-money.  The  mortgage, 
whioh  was  dated  Ootober  22,  1879,  oontained  a  recital 
that  the  mortgagee  "  had  agreed  to  lend  "  the  mortgagor 
£2,000.  This  mortgage  was  dnly  ezecnted  as  a  bill  of 
■ale,  the  attestation  clause  stating  that,  before  the 
execntion,  the  effect  bad  been  explained  to  the  grantor 
by  C.  B.  Lake,  the  attesting  solieitor.    The  affidavit 


filed  on  ragistratioo  waa  made  by  O.  £.  Lake,  wbo 
deposed  to  the  oorreotnese  of  the  oopy-mortgage,  and 
of  every  atteetatien  and  ezaention  thereof,  and  that  it 
WM  given  on  the  day  it  bore  date ;  that  he  waa  present 
and  saw  Boper  sign  and  ezeonte  the  deed  ;  and  that  at 
the  time  of  his  exeoatioa  he  reeided  at  ;  imd 

that  tho  nanie  "G.  E:  Ii«ke,  eet  and  aubeerlbed  a4 
Attesting  the  doe  exeontion  "  of  the  said  mortgage,  ma4 
in  the  deponent's  htadwrftiag ;  and  that  he  resided  at 
Stookport,  and  was  a  aoHeitor  of  the  Baprsme  Ooart. 

The  trustee  oontended  thM  the  bill  of  aale  wat  voil 
as  against  him — (1)  beoanae  the  consideration  was  not 
tmly  stated ;  (S)  beoause  there  wAs  no  verifloatlon  on 
oath  of  the  fact  that  the  effect  of  the  bill  of  sale  had 
bOen  explained  to  the  grAntor  previoilsly  to  its  exeontion. 
The  County  Conrt  judge  held  these  objeotiona  fataL 
The  bill  of  sale  holder  appealed; 

Win^te,  Q.O.,  and  Tofhr  for  the  appellaat, 

Barton  SmiA,  Q.O,  and  Walim  foe  the  trustee. 

The  OAmi*  JoDoa  waa  of  opinion  that  the  consideration 
was  tmly  stated ;  that  it  waa  not  necessary  that  the 
affidavit  filed  on  registration  should  contain  a  speeiflo 
statement  that  the  bill  of  sale  had  been  prevlonsly 
explained  to  the  grantor  ;  that  in  the  present  oase  tha 
attestation  was  regular,  the  explanation  certified  in  due 
form,  and  that  the  affidavit  sufficiently  complied  with 
the  requirenienta  of  the  Bills  of  Sale  Aot,  1878,  s.  10, 
tabft  & 

Appeal  aUowtd,  with  ooift. 

St  Heweb;    Sx  parte  Eahm. 

July  10.— £t/2  Of  mUe-^RtgiHration— "  Tme  emjf" — 
Clerical  error— -Deieriptioa  if  rMuieade  of  maker — £iU$  c^ 
SaU  Act,  1878,  i>.  8,  10  (2),  and  20. 

Appeal  from  the  Connty  Coart  at  Bxeter. 

Hewer  was  an  innkeei^r.  On  April  8, 1882,  Hewer 
executed  a  bill  of  sale  of  bis  furniture,  Btook-ia«trade, 
and  effeots  in  favour  of  Kahen  tor  4100.  The  hill  of 
aale  provided  for  the  re-payment  Of  the  £100,  with  a 
bonus  of  £60,  "  by  twelve  oonseontive  monthly  inatal- 
moots,''  each  payment  "  to  be  made  on  the  8rd  day  of 
each  month,  and  the  first  instalment  to  become  due 
and  payable  and  be  made  on  the  Srd  day  of  May." 

On  April  9  Hewer  eommitted  an  aot  of  bankraptey 
by  departing  from  hia  hoaee  and  going  abroad. 

On  April  6  a  petition  in  bankruptcy  was  preaented, 
and  a  receiver  appointed,  who  forthwith  look  possesaton 
of  the  bankrupt's  estate^  On  the  same  day  the  affidavit 
ot  the  due  execution  of  the  bill  of  sale  was  made  by  ^e 
attesting  solibitor,  in  whioh  the  debtor's  residence  wa< 
given  as  of  "  North  Devon  Inn,  68  Paul-street." 

On  April  8  the  bill  of  sale  was  registered.  The  oopy 
bill  of  sale  filed  on  registration  waa  an  exact  oopy, 
except  that  in  the  proviso  for  repayment  the  word* 
■■  Srd  day  of  eaoh  month"  was  omitted. 

The  Ooanty  Court  judge  on  June  16  decided  that,  the 
aot  of  bankrnptoy  having  been  committed  before  regie* 
tration  of  the  bill  of  sale,  tha  chattels  comprised  therein 
were  not  proteoted  by  the  BiUs  of  Sale  Aot,  1878,  8.  9a 

The  bill  of  sale  bolder  appealed. 

Winilov,  Q.O.,  and  F.  C.  Willie  for  the  appellant 

Creed,  for  the  trustee,  besides  anpporting  the  jadgment 
of  the  Court  below,  also  argaed  that  tha  bill  ot  sale  waa 
void  on  the  grounds  (1)  that  the  oopy  bill  of  sale  filed 
on  Registration  was  not  "a  true  oopy;"  and  (^,  on  tho 
authority  of  Sutton  v.  O'lfeUl,  48  Law  J.  Bep.  O.  P.  868^ 
Ifc  B.  4  C.  P.  Div.  864,  that  the  description  of  the  real- 
danoe  of  the  maker  of  the  bill  ot  sale,  a*  the  time  of 
swearing  the  affidavit  by  the  attesting  soUoitor  when 
the  debtor  waa  abroad,  had  not  bean  given. 

The  Cbibv  Jm>aa  held  that  registration  any  time 
within  the  period  presoribed  by  seotion  8  of  the  Bills  of 
Sale  Aot,  1878,  gave  the  bill  of  sale  bolder  the  benefit 
of  seotion  20;  that  the  omission  in  the  oopy  bill  of  sale 
was  a  mere  derical  error,  wkiob  ooald  mislead  nobody, 
and  did  oot  make  the  oopy  other  than  "  a  tne  oopy  " 
within  seotion  10,  subs.  S ;  and,  diatingnishlng  Button  v. 
O'Jf^,  that  the  description  of  the  residenoe  at  the  tim« 
of  the  exeoution  waa  sufficient. 
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CBUELTT  TO  ANIKALa 

The  Aot  for  preventing  omelty  to  aoimaU,  wbioh  WM 
passed  in  1849.  applies  to  domeetio  animals.  It  is  pro- 
posed, in  a  bill  introdaoed  by  Mr.  Anderson,  M.P.,  to 
extend  the  statnte  to  all  "  vertebrate  animals,  whether 
of  domestio  or  wild  nature,  kept  in  oonfloement  or 
captivity."  The  bill,  moreover,  proposes  to  impose 
penalties  on  those  who  keep  or  ass  plaoes  for  the 
porpoae  of  shooting  at  birds  liberated  fnun  traps,  &o. 


TEXT-BOO]^  ADDENDA. 
[From  the  late  JommUti. 

Ldp  emd  Foulie$  on  thf  Judieatun  AcU  (Srd  Edition),  tJS6, 

WUum  ei»  At  JwHa^wt  4(it  (Ind  SdUieu),  J5S. 
■  A  judgment  against  a  firm  is  binding  apon  all  the 
partners  who  were  members  of  the  firm  at  the  time  when 
the  liability  sued  apon  was  inoorred  ;  but  snch  a  judgment 
cannot  be  enforoed  in  baokraptcy  by  a  debtors'  aummoos 
against  a  partner  who  bas  retirsd  from  the  ^na  before 
action  oommenoed,  and  who  has  qot  been  personally  served 
with  the  writ  (/»  r*  Yoma,  ex  parU  foung,  51  Xjaw  J- 
B»p.  Chaao  141.)— C.  A. 

OooU  on  Mortgage  {4th  Sdition),  86S. 
Where  the  Court  declares  priorities,  it  must  erder  title 
deeds  to  be  delivered  qp  accordingly,  even  by  an  iqnocent 
bolder  (In  re  Cooper,  Oooper  v.    Veiey,  61  Law  J.  Bep. 
Cbaoc  14t>). 


White  and  Tador't  Leading  dues,  vol.  {.  S18. 
A  mother  by  voluntary  deed  conveyed  her  farm  and  all 
the  rest  of  her  property  to  her  two  daughters  who  oovsnanted 
to  pay  the  &rming  debts  and  to  maintain  their  mother. 
Held  that  the  deed  was  not  void  under  13  Eliz.  c.  S  {Qolden 
V.  GiUatn,  51  Zaw  J.  Bep.  Chaao.  154). 


Ord»  XLV^  Rvh  S. 
Ltlji  and  Fouliei  on  the  JwUoature  Aett  {Srd  Edition),  SSt. 
Wilton  on  the  JwUaUmre  Aett  {»nd  MdiUon),  S91. 
A  debt  to  be  available  for  attaohofent  n^der  Order  XLV., 
Bule  i,  must  be  a  debt  actually  due,  and  not  merely  pay- 
able Ml  a  condition  {HoimU  r.  Metn^litan  Dietrid  RaUvay 
Companp,  61  Law  J.  Bap.  Chanc.  \6i). 


Theobeid  on  WtUi  (Aid  #ft(t(m),  39 1. 
Ajn  annuity  given  to  A.  for  Ufe^  and  after  her  death  to 
B.,  held  to  be  limited  to  the  life  of  B.  [Bvcuu  v.  WaUeer, 
Law  J.  Bep.   8  Chano.  Div.  211,  disapproved]  {BUght  v. 
Bartnoll,  61  Law  J.  Bi^.  Chanc  188), 


COU&T   PAFE&S. 

LAND     JUDGES. 
Sittings  for  next  Week  lo  fer  ••  same  are  appointed. 
Before  the  Bt.  Hon.  Jod«b  Fi.*vaaiX, 
*   '      ■"       MONDAY. 

In  Ca.ilCBVS. — J.  M.  |iynch,  reference. — B.  Cai«w, 
transfer  carriage. — Tmatees  W.  St.  J.  Corbett,  allocation. 

Ix  CouBT. — M.  VL  Apjehi^  reeeiver. — P.  Callaa,  pay- 
ment— B.  Harte,  as  to  action.— J.  Doyle,  make  order 
abeolnte. — O.  F.  O'Grady,  receiver  from  17tb. 

Before  BxAKlvn  (Ur.  Kennedy). 
F.  Blake,  wotaL 


TUBS  DA  T. 
In  CoOBC. — ^Trustees  Sir  E.  Halse,   final  schedule. — 
H.  O.  Baith,  leeelvst.— W.  Griffith,  do. 

Before  BxAimnnt  (Mr.  Kennedy). 
G.  H.  Mayes,  vouch.— B.  B.  Booth,  do. 


WEDlfESDA  T. 
Before  Exxmibkb  (Mr.  Kennedy). 
0.  M'Oansland,  rentaL 

THURSDA  Y. 
In  Chambbb.— J.  O'Shea,  proposal. 
IW  ConRT.— H.  E.  Odium,  receiver. 

Before  Ezaiiihbb  (Mr.  Kennedy). 
T.  Banj,  rental — O.  Gsahitiq,  de, — B,  Hanly,  vondi. 


FRIDAY. 

■AI.B8  M  OODBT. 
P.  La'WIBSS, 

8.  Davis, 

•    1  lot. 
-    Hots. 

Before  the  Bt.  Hon.  Jodob  Obhsbt. 

WEDNESDAY. 
Bafore  HzAMnaB  (Mr.  MDonnell), 
T.  W.  Browne,  for  deeds. 

TBUR8DA  Y. 
Ib  Coqbr— E.  L.  Har^rtenge^  final  aehedola. — J.  Bury, 
ditto. 

.  ■  1     I  -<> '  J 
LAND  JUDGES'  COUBT. 

BAI.BB. 

Jnne  30,— Before  the  Bight  Hon.  Jadge  FLABAHAir. 

Ca  Cavah. — Estate  of  Bobert  Bell  Booth,  owner  and 
petitioner.  The  rental  w«b  prefwred  for  a  sale  In  two 
lots.  Both  lots  were,  however,  pat  np  together,  and 
were  sold  to  Miohaei  aad  Bernard  Sheridan  for  jM,700. 

Lot  1. — Part  of  the  lands  of  Drumoarban,  oontainiag 
iiS^a.  2r.89p.  statate  measure,  held  In  fee;  annual  profit 
rent,  £388  6s.  7d. ;  Griffith's  valuation,  £171  ISs. 

Lot  2.— Other  part  of  said  lands  of  Dramoarb«n,  oon- 
taining  12Sa.  2r.  5p.  statate  iqeasare,  bald  in  fe«;  annnal 
profit  rent,  £77  19a ;  Griffith's  valuation,  £64  16b. 

Both  lots  vrere  sold  siibjeot  to  an  anoaity  of  £90  iqK 
a  life  aaed  81. 

SoUoitors,  Metnt  Bmrioit  it  Orr. 

July  7. 

Co.  Galwat.— Estate  of  Patrick  Hanly,  jno.,  and 
others,  owners;  the  Most  Bev.  John  M'Evilly  and 
others,  petitioners. 

The  lands  of  Oarrowmanagh,  and  part  of  the  lands 
of  Oanowgorm,  containing  together  30e».  Ir.  Mp.  statat* 
iqeasnre,  neI4  in  fM ;  estimated  annnal  profit  rent, 
£94  3s,  6d.;  Griffith's  valuation,  £77  16s.  Sold  to 
Boderick  Quin  for  £1,930. 

Solicitors,  Mddon  di  flo. 

CSouNTT  OT  iRB  CnY  OF  DfTBUK.— Eatat«  of  Hngb  Fitz- 
gerald and  others,  owners;  Patrick  Walsh,  petitioner. 

lK>t  1. Bailding  groond,  bonses,  and  premises  on  tbo 

North  Strand-road,  held  under  lease  for  999  years; 
annnal  profit  rent,  £143  10a  ;  tenement  valaation,  £71. 
Sold  to  Matthew  Dunne  for  £1,100. 

Lot  3. — Other  bnildiog  groand,  hoases,  and  premises, 
also  sitnate  on  the  North  Strand-road,  held  ander  lease 
for  999  years ;  annnal  profit  tent,  £66  6s.  8d. ;  tenement 
valnation,  £393.  Sold  lo  B.  I.  WiaBlffW  wd  Bev.  D.  Q. 
Westropp  tor  £876. 

Solicitor.  John  Thornton. 

Cm  or  CoBK  and  Octt  ov  Dubub. — Sstata  of  Joseph 
Bumsey,  owner  and  petitioner. 

Lot  3.— House  and  premises,  98  Patriek-atreat,  Cork, 
held  under  lease  for  800  years;  annnal  profit  rent, 
£37  IBs.  lid. ;  tenement  valoation,  £67.  Sold  to  Bobept 
Day  for  £620. 

Sale  of  Lots  1  and  3  adjonmed. 

Solioitor,  Robert  Meeredy. 

Wx  have  great  pleasure  In  annonnoing  tbat  B. 
Bbouobah  Lbscb,  Esq.,  Professor  of  International 
Law  in  the  University  of  Dablin,  has  been  admitted 
and  svrorn  in  a  Senior  Fellow  of  GonvUle  and  Cains 
College,  Cambridge. 
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HIGH    COURT    OF    JUSTICE, 


Ob^hcbbt  Ditibioii. — Laud  Jcdgh. 


Litt  of  Pttitiont  presented  to  the  Land  Judges  in  the  month  of  Junty  188^. 


OATB 


TITLS  or  MATTBB 


OBjsoT  or 

PBTITIOIf 

OODHTT 

PBoriT  nuT 

SOUCITOB 

Sale 
Sale 

EtoscoDtmon 
Roscommon 

£    s.    d. 
478  U    8 

82    •    0 

AtehSbald  RobiMm  and 

Son 
WiSiam  WUtton 

Sale 

Heath 

H2    i    8 

ElSt  a/»d  Barhm 

Sale 
Sale 
Sale 

Tfpperaiy 

Clare 

Down 

142    0    0 
Estimated 
In  owner's  pos- 
session 
164  16    8 

A.  B.  Bland 
Jamet  B.  Mobmef 
Cmniagham  and  Diektg 

Elepuver  and  sale 

Cork  and 
Kerry 

649  18    2 

^ward  Roper 

Sale 

Down 

Not  stated 

B.  and  W.  Stankf 

Saceirer  and  sale 

Lftttim 

ZfiSi  10    6 

SaU 

Cork 

In  owner's  pos^ 
session 

Renitn  T.  Bantf 

Sale 

Dnblin 

142    0    0 

J%omatFaa$ 

Receiver  and  sale 

Antrim 

128    0    0 
Estimated 

E.B.  DeitoUgnt 

Sale 

Antrim  and 
LondondcKiy 

876  14    4 

Bauutt  Tkompton 

Partition 

Waterford 

867    S    4 

Piane  WWiam  KeOg  ' 

Receivei  and  sale 
Sale 

Qneen's  Co. 
Cork 

1,M»19    4 
Rent«ttd 
Valuation 
144    (>    0 

Samuel  and  S.  C  WaOer 
Wman  F.  Lialedale 

Sale 
Receirer  and  sale 

Fermanagh 
Roscommon 

In  owner's  pos- 
session 
140    5    0 

Joihaa  Brereton 
£.  B.  De  Mo'egne 

Sale 

King's  Co. 

896  10    0 

Alexander  D.  Kenntdf 

Sala 

Sale  and  parti- 
tion 

Co.  Down 

Latrim 

78  15    0 

Griffith's 

Valuation 

68  16    0 

George  0.  TgrreU 
Davit  and  Honlfarl 

Sale 

Roscommon 

858  17    2 

AnmoMBolnnton 

Recdver  and  sale 

Galway 

268  16    0 

3.  P.  Sedington 

Sale 

Cork 

876    0    0 

Jamei  and  W.  0.  Lane 

Recdrer  and  sale 

Kilkenny 

6,708  10    8 

JohnJuUan 

flak 

Co.Tipperai7 

1,211  16    1 

WmiaMFiyttndSon 

Sale 
Sale 

King'k  Co. 
Cork 

827  11    5 
162    6  10 

Archibald  Rcbinton  and 

Son 
Jamei  and  W.  G.  Lane 

June 

I 

w 

6 

ft 

« 

n 

8 

ff 

It 

n 

12 

fff 

»f 

fi 

18 

» 

»» 

It 

14 

n 

15 

tf 

,f 

1* 

17- 

« 

19 

t* 

20 

»» 

21 

■  » 

22 

•1 

28 

t% 

24 

t> 

»• 

tf 

" 

»  86 

..  28 

„  29 

„  80 

n  n 

n  n 

»  » 


Wniicm  Mahon,  owner; 

Andrea  Ligiion,  petitioner 

John  Uradjr,  owner ; 

WilUan  WeUvood  and  anotker,  petHionert 

Assignees  of  the  Conrt  of  Bankruptcy  and 
Uent.  CoL  Wm.  Thomas  Mumy,  owners; 
Rev.  B.  R.  Bagly.peiUioner 
Robert  LaDf^iey  Hunt,  owner ; 
PkiUp  W.  Keimedji  and  another,  petiHonen 
Andrew  Enright,  owner  and  petitioner 

James  M'CuIly  Johnstone,  owner  and 
petitioner 

Philip  WilUam  Creagh,  owner ; 

Lord  Baron  Cionbroae  and  othen,  petitionert 

Thomas  Hassard  Montgomery  and  another, 

owners  and  iielitioners 
Hngh  Lyoits  Montgomery  and  anotker, 

owners; 
Jamee  Bope  and  olhert,  pelitionere 
John  B.  0.  Jnstiee,  owner ; 
The  National  Bank,  petitioner! 

Bridget  Haghes,  owner; 
Jothua  T.  RuueS,  petitioner 
Assignees  of  James  tiniler  and  another, 

owners; 
The  Bani  of  Ireland,  petitionee 
Anne  Lawrence  and  otbera,  ownen; 
Samuel  Lcwrenee^p^itioneir 

Oeoige  Beresford  Hean,  owner; 
Franeit  O'Donnett  Murphf  and  another, 

petitionere 
William  Edge,  owner; 
George  R.  Cnmyiton  mtd  (mother,  petitionere 

James  Daly  and  another,  owners ; 
WilKam  F.  LiUledale,  petitioner 

Isabella  Petrie,  owner ; 
Joehua  Brereton,  petitioner 
Cornelias  A.  Keo((h.  owner; 
The  Bant  (fflrdand,  petitioneri 

John  William  Drought,  owner; 
Eibnund  M.  KeUg,  petitioner 
Sarah  Jane  Max  will,  owner; 
Thomae  Fergaeon  and  oiioMer,  petitionere 

William  H.  Pesrton  and  others,  ownen; 
Handle  Peyton,  petitioner 

John  Thomas  Oav^s,  ownqc; 
Francee  Boyd,  petitioner 
Martin  Francis  O'Flaherty,  owner; 
John  Pike  and  another,  petitionere 

Henry  A.  Dickson,  ownerj 
WiHiam  Guett  Lane,  petitioner 
The'  Earl  of  Desart,  owner; 
Thomae  B-  Preeton,  petitioner 

John  Weldon  Creaghe,  owner; 

tritfiam  Fry,pttitioner 

John  Joseph  Emeison  and  another,  owners ; 

John  Robert  Boyd  and  another,  petitionert 

Micbsel  H.  J.  Roberta,  owner; 

Una  G.  Wefton  and  another,  petitionere 
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DUBLIS  STOCK  AND  SHAKS  U8X. 

J  D  Z.T 

OBSCRIFTIOH  OF  STOCK 

Sat.  1  Mon.iTn«..|  Wsd.,Thtir    Fii. 
15   1  17  1  18  1  19  1  SO      n 

*Pild     Oovariuaemt. 

—  ]  p  e  Coiuoli       .. 

—  speRediued     „ 

—  H«v  *  p  e  Stock 

IMDIA  STOCK. 
4  P  e  Oet.  18S8  >  Traf  ble.  *t     .. 
H  p  e  Jaii.un  (  Bk.  of  Inl.     .. 

Bank*, 
too    BukoflralMd 
1]    Baamim3amHmgO».     .. 
ao    iMukmaniOtmttKUriJ 
15    iMidonJoinlSUtk 

m          Ih.           «nr 
31  MimtHrBamifUmllt*) 
~   NM.PraT.of  Enfland,llm. 
10    HaHonalBankfUmHtdy.. 
10    iraUmMlof  Unrp'KUei.) 
as    /VmrfiKfalAwU 
10    Jt«|ra(  Amt 
tS    auttulardi^  B.a.A.,KCd 

SO   BritUhAImti    .. 
100  Oltjof  Dablin  .. 
SO    DabUaandaiugow 
to   Dnndalk  (LlnlMil) 
50   PtnlnudarandOrl^Ul   .. 

Mlnaa. 
4)  BtniattH(UmU«d) 
1    KIIUIoeSUMCo.(lifd)    .. 
7    IIM»iCo.»fInlmtdOUdi 
MlMMUftnaou*. 

10   AlllaneaADab.  Coni.'a» 
t          Do.              do.    Nm 
4    AniaU*aa..llmiHd 
to    C.  Dub.  Breirerr  Co.  (Urn.) 

Tnuaways. 

10    Belflut  Trama     .. 

lo    linblln  United  Tramvaja 

lo    EdlnbnnibStnatTntna 

10   L-pl  Un-td  Tmn  *  Boi  I'M 

.  10  N-tb  Hatr.Tramwari  I<ond. 

RaUways. 

50   Belfaat  and  Conatr  Down 

ao    Cork.  BlackrockAPaaaage 

100   Dablin,  W'klow,  A  Wford 

ICO   Gnat  Northern  (irolaod).. 

100    Ot.Soathani  and  vreatarn 

too   Midland  at  Wniont 

100    Watwrford  «  Cant.  Ireland 

50    VatarfnrdandUmorIck  ., 

Ratlwar  Pr«fer*no*. 

100    O.W    *W..»pe(18«0) 
100    dt.  irth'n  (Irind)  gt'd  4  p  r 
100    Do.,  at  p  e 

loo    OL  lonlh'n  A  Weat'n  4  p  c 
too   Mld.ar«atWaatani,4pe 
100    Do.,  «  p  e 

100   W<t(d.ALImerlck,«pc 
SO   Do.,newnd,»pc 
Debenture  Stoeks. 

—  DabUn*Wleklow4pc   .. 

—  Ot.Sooth'n  *  Waat'n.  4  p  r 

—  KUk«nD7Jnn«Uon,A,Cpr 

—  Midland  at.  Waat-D.4pe 

—  Do.,4ipe 

—  WatarfdAUmerlek4pe 

—  Do..4tpe 
mioenanewM  Debent. 

Ballaat  Ofllc*  Deb.,£l»  4a  Id,  4  p  c 
CltrDebo(£M«a2d.4pc 
Dab.*aiaa.S.P.Co.(1887)»pe    .. 
Hpe  Watar  -  Old,  £93  <■.  id.     .. 
Da          N«w,  «100, 

a 

H 

1 
8 

991 

Hi 

«9 

tia 

Bo~ 

■II 

190 

99t 

9911 

•oH 
SIS 

•°_ 
■001 

$r 

♦6 
iia 

93 
»»« 

100 

991 

99i 
lOXi 

i«r 

Ii6i 

991 
99i 

S13 

58~ 
Io5 

»S 

99» 

10^ 

31S 

hT 

IS 
"7* 

'  Sharaa  not  f allf  paid  ap  an  fknia  In  AoMo.  t  <  d 

Bank  Rate— or  DiMoant-a^  oaroant..  nii  March,  \»n. 
Of  Dapmt— 1  oareaat..  *3rd  March.  1843 
NaiMDajra-Jnlr  17th,  and  Angnst  ISth,  188). 
AeeonntDaTa- Jalr  tsth,  and  Angoit  leth,  1881. 
SaHtaaaaeommaneaaat  1  ao  s.m. 

The  Stock  Exchange  and  Brokera'  Offieea  will  ba  doMd  on  Sutat- 
daya  daring  the  montlia  of  Jal7  and  Angoat. 


HoOowa^t  PIBm  are  the  medldne  moat  in  repute  for  enrteg  the 
mnltifarloaa  maladiea  which  beaet  mankind  when  dr7,  aoltrr  weather 
■nddenlj  giTei  place  to  chill;,  drenching  daya.  In  fact,  theae  Pilla 
offer  relief  even  if  thej  fail  of  prorin^  an  afaaolute  remedj  in  all  the 
diaturbaneea  of  digeatlon,  droalation,  and  nerrons  tone  which  oocasion- 
ally  oppccai  a  vaat  portion  of  the  popnlatiasi.  Under  the  genial,  purify- 
ing, and  atrengthenlng  powers  exerted  by  thia  excellent  medldn  <  the 
toogna  bwwnea  dean,  iha  appetite  improvea,  digcation  la  qnlckened, 
and  aMlmitotion  ia  rendered  perfect  Theae  Pllla  poaacaa  the  Mghly 
eaMmable  pruperlj  of  cteanaing  the  entire  maas  of  blood  wbidi,  in  ita 
reiioTated  conditioa,  cantea  purity,  atrength,  and  Tlgonr  to  evei7ti<aae 
of  the  body. 


BIKTHS,  MAERIAOES.  AND  DEATHS. 

BERTHS. 
FITZGERALD  -  Jply  17,  at  the  raddenoe  of  her  mother.  Lower  Mall, 
Tralee,  the  wife  of  William  J.  Fitxgerald,  Eaq.,  aoUeitor,  ^fallow,  of 

HA^NE— Jnly  14,  at  ElMare-atreet,  the  wife  of  Janwa  J.  Malona, 
Kaq.,  aoUdtor,  of  a  ion. 

MABRIA0E8. 

ABMSTRONO  and  ATKIM8— AptU  6,  at  8t  Oeorge'a  Chnrofa, 
Malrem,  Anstralla,  bgr  the  Rer.  H.  A.  Langlpy,  Reniy  Charlea, 
youngcit  Ban  of  the  late  William  Atmatrong,  of  Woodlodge,  Counlgr 
CiTan.  to  Zarina,  youngeat  daughter  of  the  late  John  Bpberta  Atkinai 
Eaq..  B  A.,  barrtitrr  at-law,  Toorak. 

BREMNER  and  GRAItAH— July  12,  u  Christ's  Chnreh,  Albany- 
street  London,  by  the  Rer.  J.  C.  Rnst  Vicar  of  Soham,  Cambridge- 
shire, assisted  by  the  Bct.  J.  W.  Festing.  Vicar  of  the  Farish,  Barry 
J.  Bremner,  Ueotenant  Royal  Unnater  Fudliera,  eldest  son  of  John 
Traill  Crquhait  Bremner,  OeiMtty  lnapeetor>Gener>l  o(  BosplUlo 
and  Fleela,  Chatham  and  Walmer,  to  Edith,  yonngeat  daoghter  of 
John  Graham,  Esq.,  8. e.g.,  BnnlskiUen.  ' 

H-INALLET  and  MOORB-Jnly  11.  at  the  Churofa  of  An  Salnta, 
Ballyinena,  by  the  Re*.  J.  Lynch,  P.P.,  V.F.,  aaaiaCed  by  the  Sot.  J. 
M'Alllater,  CC,  Llsbom,  Thomaa  M-Inalley,  aon  of  J.  IflnnUey, 
Glasgow,  to  Manr  Josephine,  elder  daughter  of  the  late  Jaaiea  Moore, 
Eaq.,  aolidtor,  Ballymena. 

DEATHS. 

CHUBCH— July  16,  at  Oatlanda,  near  Limandy,  Alicia  Hartley,  tba 
belored  wife  of  Jamee  Church,  Esq.,  barrister-at-law. 

MOORK  July  ff,  at  Clonroher,  near  Maryborough,  the  Very  Ber. 
Arthur  Ijl'^ore,  Dean  of  Aofaoniy,  aged  66  yeara,  eldaat  grandson  of 
the  late  Right  Hon.  Arthur  Moore,  a  puisne  judge  of  the  Common 
Pieaa.  the  qompanlon  01  P^unket,  and  tfu  oojotemporary  of  Norbnry 
and  Curran. 

UOORB^June  25.  at  Wordaworth-nad,  Penge,  Henry  Moore,  Cleric 
of  the  Peace  for  County  Limerick,  In  his  61st  year. 

BOB— Jnly  2,  at  her  residence,  Carrolton,  County  Galway,  after  a  low 
Utaieaa,  ArahelUk,  widow  of  the  late  William  Roe,  Esq.,  sidlcltor,  3 
this  city. 

FONBRAL    REQUISITES   OK    BVEKV 
PBSCRIPTIOK. 

49,     WALLER,      50, 

DENZILLE-STRE  RT. 

'  -I'     >      .'..)-    J  1     I    . 
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PUBLIC  NOTICES! 


IRISH    LAND    COMMISSION. 

The  Irish  Land  Commlsaloners  have,  in  conformity  with'  Bule  104, 
ordered  a  Schedule  of  Agreements  fixing  Fair  Benta  to  be  inaerted  in 
the  ZhiMfn  Oatettt  o(  the  Il^t  July,  1884.  A  copy  of  lliia  Schedule,  In 
which  are  entered  all  agreemeifta  lodged  during  the  month  of  June, 
1882,  will  be  aent  to  any  person  who  applies  for  the  same  to  the 
Secretary,   Iriah  Land  Commission,   24   VermK  HEBBioV'aTBXsi, 

DOIUH. 

By  Order, 

DBNI8  OODLET. 
IMh  July,  1882.  105 

OOLICITOBS'  APPEENTICE  PBELIMINAEY. 

TaiHiTT  TimK,  1883  —  Hessra.   Monks  and    Murphy.     Former 

meeeasea  —  Messrs.    Hudson,    O'Reilly,    Carton,    Hynea,   Broderlok, 

O'Calla^uin,  Fitxpatrlck,  Maguire,  Coman,  Flaher,  Kelly,  Oreena, 

Doran,  Ac.    Clasa  in  operation  for  October.  . 

JAME8  A.  POOLE,  M.A., 

99  29  Harconrt-alruet. 

AN  IMPORTANT  CONVENIENCE  TO  LAW 

Xl  WRITERS  AND  SOLICITOB8. 

STEPHENS' 
SCARLET   INK   for  STEEL  PENS. 

nk  Ink  Is  unaffected  byateel  pans:  It  is  a  moat  brilliant  and  per- 
manent ooloar;  it  retains  Ua  brilliant  eoloar  upon  parchment,  and 
oonsequaotly,  of  groat  ralue  to  SoUcItors  and  Draughtsmen. 

Sold  In  stone  bottles,  by  all  Stationera,  at  la.,  2s.,  3s., and  (a.  each; 
and  in  glaaa  bottles  at  6d.  and  la  eacii. 581 


PATENT  OFFICE,  DUBLIN. 


JK.  FAHIE  &  SON,  Consnlting  Engiiieen  and 
•  Patent  Agenta.  2,  Naaaan.atreat,  Dublin,  and  823,  High  Holbem. 
London,  tranaaet  erery  deacription  of  busineas  relating  to  Patents  for 
Inrendona,  Begistratlon  of  Designs,  Copyrights,  and  Trade  Marka. 
Authora  of  "  Hand-book  on  British  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  Ae.,  to  be  had  on  application,  prieo 
Siapanee. 31 

HENDBICK  and  CO., 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  ABTI8T8'  WAREHOUSE, 
28  CLARB-8TBEBT, 

DUBLIN.  ic6 
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PUBUC  NOTICES: 


DW.        CARROLL, 
•     44,  LOWER  SACKVILLE-STSEBT,  DUBUN, 
Wisbei  to  call  attention  to  his  Urge 
STOCK    OF    NOTEPAPER8    AND    ENVKLOeBB, 
Direct  In  erery  Instance  from  the  Makers 
Thqr  are  Bold  to  ti^  Publbi  at  Whtdesale  FHocK 

Rl«  large  Stock  of 

LEATHER       OOODB, 

CampiWiv  Bags,  Pones,  WaUata,  Pocket  Books,  Mdallle  Itano- 

lanfaim  Books,  Blotten,  Writing  Caass, 

With  every  article  connected  witk  Statk*Mrj, 

Are  Sold  mnch  under  usual  cbargea 

Prise  Madal  AoORont  Boc*  Manaiactitrar. 

Letterpr««9  and  Lithographic  Printer. 


JiHwfw/We  y  duayt. 


ESTABLISHED  lUL 

BI    R    K    B    E    C~K:  ban    R— 

Sontbaiqptap  BaiWiiigs.  Cbaneeijr  Lane. 

Cnrrent  Aoooants  ofiened  aeoonUng  to  the  oaaal  nraetloe  of  other 
Bankers,  and  Interest  allowed  on  the  mlnlmam  montMjr  halanees  when 
not  drawn  below  £36.  No  commission  charged  for  peeping  Accounts, 
excepting  under  exceptlona]  clrfnin^tanee% 

The  Kank  also  receires  money  on  Deposit  at  Three  per  cent.  iMterestt 
repajaUe  on  demand. 

The  Bank  undertakes  for  Its  Cnstomers,  free  of  charge,  the  cnstod; 
of  Deeds,  Writings,  and  other  Seeorlties  and  Valuables;  tlie  collection 
ct  Bills  of  Ezdiaii^B,  DiTldends.  and  Goopens;  and  the  purehaae  and 
sale  of  Stoeka,  Shares,  and  Annnltiea 

Letters  of  Credit  and  Circolar  Notes  iasned. 

A  Pamphlet,  with  faU  partienlars,  on  applioatlon. 

FBANCI8  RAVEM8CB0FT,  Ui/^vr. 
63_ 

TBI  BiBiBiCE  Bon-DDio  SocixTT's  AnniAi,  Biom*  bzosid 
Fnri  MiLUoas. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  FEB  MONTH,  ifVb  ImmedUte  poaeaslon  and  no 
rent  to  paj.    Apply  at  tha  offios  of  the  Biskbics  Boildiko  Sociitx. 

HOW  TO  PURCHASE  A  PLOT  OP  LAND 
FOB  FIVE  BHILLINOa  PER  MONTH,  with  immedlaU 
possearion,  either  for  bonding  or  gardening  parpooss.  Applj  at  tl^e 
ofllce  o(  the  Bixxbick  FaasHOLn  La vn  Socictt. 

A  Pamphlet,  wMi  fuD  partloidarf,  qa  appUcatiaa. 

FRANCIS  RAVENSCROFT,  Manager. 
jtonthamptoii  BBildlogfc  Chancery  Lane. 6? 

T  ITERARY   and  GENERAL    SALE     ROOMS, 

MJ    No.  S  D'Oller-street,  the  only  Sale  Booms  In  Ireland  wherein  the 

Proprietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAJf,  Auctioneer  and  Valuatgr  (Assistant  fqr  itjmn 

to  the  late  Mr.  J.  F.  Jones), 
Bespeetfnily  invltas  the  attention  qf  Solicitors,  Executors,  Trastees, 
Aieignees,  or  other*  Interested  in  the  dlspMSl  of  Libraries,  ArtlsUo 
Effects,  Household  Furniture,  Ac.,  to  the  unequalled  fadlitlea  that  he 
peasessss.lor  realliing  the  full  ralne  of  all  property  entrusted  to  his 
care.  Law  LIbrariea  recefre  the  special  attentlim  that  prodaoed  such 
satiafsciory  results  In  the  sales  of  the  Libraries  of  Baron  Greene,  Baroo 
Ftgott,  Judge  BadcUffle,  Sergeant  Annstrong,  aiyi  many  othsn. 
Valnationa  made  for  Probate  or  otl^  pqzpoaes  on  moderate  terms, 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  DtTVESTIt^ATIONS 
ooaDDonn  bt 

MR.  THOMAS  DEANS, 

17,  PAIESTREBT  (aaor  At  £xdumg*), 

Tweulj-flT*  Tears'  varied  Poucb  and  SootaL  aaperienoa. 

Etldent  StaiL 

MODBRATB     CHABOSa 


XSTABLISBED  1878. 


t«T 


STOKES  BROTHERS, 

PUBLIC  AQCOUWTANTa  Am  AUDITORS, 
LONDON  AND   LANCA8HIRB   IN8UEAN0B  CHAMBEBS, 

32,    WESTMORELAND-STI^EET, 
PUBLIK. 19.1 

rVBLIC  ACCOUirTAXTS  Am  AUOITOMt, 

ROWLEY,     HUMPHRIES     *     CO., 

73.  DAME-8TKBET,  DUBLIN  (opposiU  Monster  Bank). 
ar«  oigagsa  in  all  Mattars  tt  Aeoouata  in  Cliaiwaiy,  Baiikrupt<v, 
Partnership  Accounts  Ac..  *«!. ifo 

PETERSON  &  SON, 

(  PUBLIC  ACCOUNTANTB  AKD  AUDITORS. 

LivBsrooi,  Ann  Lonsoii  Cbambbks, 
1,    F08TEX-PLACE,    C O LLKOE -O BBS N, 
DUBLIN.  813 


PUBLIC  NOTICES: 


c 


N, 


THE  CHROMOGRAPH. 

INSTANTANEOUS  REPBODUCTION 
or 

MANU8CBIPTS,   DOCUMENTS,  PLANS,  Aa,  4KL 

pitmt  otd  Dvigiu  <ii  tariout  OoUmrt  tblatned  tir  On*  StHfl*  Qpsrofiot. 

The  Cbromograph  is  used  vtTBocT  either  Phbsb,  Iikibo,  «r  Stbs^ 

ma,  and  with  axt  pucximoK  or  PAna. 
From  algiit  to  ten  mlmles  saAoe  to  obtain  40  to  M  e^tm, 
To  take  off  the  ifriting  fnuq  the  oopmodtlbn,  it  is  suQiolent  to  waib 

the  apparstua  with  a  soft  fVga  In  <3ear  water  oimmdiajulj  after 

living  taken  the  laat  impreason. 

PRICES  OF  CHBOMOGBAPBS. 

N«.  L  OeUvo  BoiaiV  «ttb  a  Battle  o(  bilk,        ..  ..       10/> 

„   %  Ouarta     „  „  „  ..  ..        18/- 

„   a.  Poolaoap  „  „  „  ..  »        M/- 

„  4.  FoUo         „  „  „  ..  „        *V- 

EzbTB  Bottles  of  Ink,  1/-  per  Bottia, 

Composition,  3/-  per  Ih. 

TfRMS:-C4S^    WJTB    ORDER. 

GerrardIbrothers, 

17    STEPHEN'S-OBBBN,    DUBLIN.        M 


s 


UMMER     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THE    HIGHLAlfDS. 
(iioysi  JteHfa  TU  Orinam  and  Calt4mlaH  CttHmU.) 


Bqyal  HbH  Steamer  COLUMBA  or  lONA.  Irom  Glasoow  Daii.t. 
at  7  am-,  from  Gmbbnock  at  9  n.m.,  oqnTeylng  In  oiinnezlon  with  his 
West  Highland  Steamen  passengers  for  Oban,  Fort  William,  Invar- 
nesa.  Lochawe,  Skye,  Gairloch.  Staffa,  lona,  Glancoe,  Stonsoway,  Ac 
Offlcial  Quids,  3d.  I  mustrsted,  6d.  and  Is.  Tims  Bill  with  M^  and 
Farea  free,  at  Cabsob  Bbus.,  7  Graftna  street,  DabUn;  or  by  pqM 
from  the  owiter,  David  MacBbatvb,  lit  Bope-street,  Glasgow.       79 

WANTED— Waste  Paper,  Old  Account  Booka,  Old 

T  T  Lead,  Zino.  Tailors'  Catttaga.  Piiating  Shavings.  A  qoanilcy 
of  Newspapers  and  Brown  Lapping  Paper  always  In  aiock,  sold  b.i  ib« 
pound qrcwt.,  at  7,  Britain-lane.  Address  ,  PATBICK  HANBATTT, 

38,  FiSBBB'a-LAVB.  91S 

MONEY;  ~ 

TRISH      CIVIL      SERVICE 

1  PERMANENT 

BTTILDING    SOCIETT, 

H,    LOWER    SACKVILLB-STREET,    DUBLIN. 

President— ALEZANDEB  PARKER.  Esq.,  J.P. 

The  Direotors  lUTite  attention  to  the  revised  Tsbica  of  the  Soeiaty, 

under  which  unprecedented  advantages  are  offered  in  assisting  persons 

to  saquire  Freehold  or  Leaaehold Property,  or  to  pay  off  Ineumbraneaa, 

Ac. 

nt  Boetety  liat  atreadf  uivameei  ossr  Ntne  Stmind  Thcumd 
PomuU  SttrUng  m  MortfOfs. 

DEPOSIT    DEPARTMENT 
The  present  raM  of  Interest  allowed  on  Deposit  Beoeipls  it  H  p«r 
cent,  per  annum, 
CuiTvnt  aocounts  opened  and  oheqne  hooka  supplied. 
Interest  allowed  on  the  minimum  monthly  balance. 
Depoait  Bonds  and  Depoait  Notes  ara  issued  for  sums  not  less  than 
£100,  np^yable  at  such  perloiti  ss  may  be  dealred— not  less  than  ona 
year— with  halt-yearly  ooopons  for  interest  attwhed,  at  the  rate  of  3  par 
cent  per  amram. 
Depoaiton  have  the  following  gnaranteea,  vis.  :— 
The  anttre  fundt  must,  undtr  (As  Act  <tf  ParHanuHl,  >«  lamifs^  am 
mortgaffa  of  fra^told  or  leatehotd  property. 

The  total  amoumt  receivable  on  d^oHt  it  Umited  b$  the  Act  to  two* 
thirdt  of  the  ^ataaee  due  to  tlie  BoHety  on  itt  mortgage*. 

Prcspectua  and  every  Information  may  be  had  free  of  expenae,  an 
appUcMIon  to 

ALFBBD  H.  MBBCBB.  Sasratary. 
80  53.  Lower  Sackville^treet.  Dublin. 

IH  STOCKS  and  SHABKS  often  yield  returns  Bve 
to  tan  times  the  amowit  inveated  in  as  many  days. 
Two  UBBRKrao  Boua  for  sncosas,  Ib  Explsnatory 
Book,  sent  free. 

Address  GEO.  EVANS  A  CO.,  Broken,  Greshan 
Bouae,  Old  Broad-strest,  London.  139 


INSURANCES: 


LONDON    GUARANTEE    AND     ACCIDENT 
CO., 'LIMITED. 
SBCUBITT,    AC. 
BBCEIVER8  IN  CHANCEBT. 
The  Bonds  of  this  Company  are  now  secepted  as  Security  for 
Receivers  In  Chsncary,  as  ivovlded  by  the  Rules  under  tiie  new 
Judicature  Act.    For  particulars  apply  to  the  Manager— 

33,  DAME-STRKBT,  DUBLIN.  51 


Mlit*daiidPabUsh«dbythePropri«tor,JOB>  Paicobbb.  every  Saturday,  at  S3,  Dpner  Saekvilla-atraet,  In  the  Parish  <d  Bt.  Thomas 

and  Cliy  of  DnUin.— ^Mitrriay,  Julf  3%  1882, 


Digitized  by 


Google 


THE     IRISH    LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  XVI. 


SATURDAY,  JULY  29,  1882. 


No.  809 


FBEBUMPHONS  OF  LIFB  AND  DEA.XH.— L 

Thb  Timet  of  the  ISth  inst,  reports  a  remarkable  case 
of  presamption  of  death  on  cumulative  circumstantial 
evideQce  (in  re  Murray),  irhicli,  in  connexion  with  our 
previous  papers  on  the  subject  in  the  current  volume, 
18  worth  recording.  It  came  before  Sir  James  Hannen  on 
an  application  for  probate  of  a  will  executed  on  the  12th 
of  January  last.  The  testator  was  a  market  gardener, 
and  on  the  night  of  the  24th  of  January,  following, 
left  his  house  at  Sunderland.  Before  doing  so  he 
placed  on  a  table  his  purse,  which  contained  X12  in 
gold  and  silver.  As  to  take  a  walk  at  night  was  by  no 
means  an  unusual  occurrence  with  him,  nis  goins  out 
on  this  particular  nieht  caused  no  surprise  or  suspicion 
to  the  members  of  his  family ;  bqt  he  did  not  return, 
and,  being  unable  to  find  anv  tidings  of  him  in  the 
morning,  they  issued  an  advertisement  giving  a  descrip- 
tion of  nim  and  of  the  clothes  he  was  wearing  when  he 
left  home.  Subsequent  inquiries  led  to  the  discovery 
that  an  elderly  man  answering  to  the  description  of 
Mr.  Murray  had  hired  a  cab  in  Sunderland  on  the 
ni^ht  of  the  24th  of  January  and  rode  in  it  to  UuUwelt 
Mill,  close  to  which  are  lime  kilns.  The  cabman 
recognised  a  photograph  of  Mr.  Murray  aa  one  of  the 
men  who  took  that  ride  to  Hullwell  Mill,  and  a  woman 
living  close  to  the  kilns  slated  that  she  saw  a  man  in 
every  way  answering  to  the  description  of  Mr.  Murray 
Walk  towards  the  kilns  just  after  Mr.  Murray  alighted 
from  the  cab.  It  was  further  shown  that  on  the  nieht 
of  the  24th  of  January  the  lime  kilns  were  filled  with 
burning  material,  and  that  when  in  a  lime  kiln  the  fire 
reaches  the  surface  the  latter  becomes  white.  On  the 
morning  of  the  25th  of  January  a  man  attending  to 
the  kilns  observed  on  the  surface  of  one  of  them  what 
appeared  to  him  to  be  a  dark  shadow  in  the  sh^pe  of 
a  man's  figure.  He  summoned  a  police-constable,  and, 
in  presence  of  the  latter,  applied  a  rake  to  the  figure. 
The  result  was  that  he  drew  from  the  surface  of  the 
kiln  a  number  of  bones,  some  copper  money,  two  heel- 
plates, part  of  a  pocket-knife,  a  button,  and  a  buckle. 
A  surgeon  who  examined  the  bones  gave  his  opinion 
that  they  were  human,  but  whether  those  of  a  man  or 
of  a  woman  he  could  not  say.  Thie  heel-plates,  the 
pocket-knife,  the  buckle,  and  the  button  were  proved 
to  have  belonged  to  Mr.  Murray.  The  bones  were 
produced  as  an  exhibit,  but  Sir  Jan^es  Hannen  refused 
to  take  them  into  account,  as  he  could  not  recognise 
them  as  those  of  Mr,  Murray.  But,  he  said,  the  cir- 
eomstanoes  proved  in  the  case  lefl  no  doubt  in  his 
mind  that  Mr.  Murray  was  the  person  who  perished  in 
the  lime  kiln  ;  there  was  nothing  to  show  whether  the 
death  was  accidental  or  what  was  the  state  of  his  mind 
when  it  occurred ;  it  was  to  be  presumed  that  he  died 
on  the  24th  of  January ;  and  probate  of  the  will  was 
granted  accordingly.  Now,  undoubtedly,  the  evidence 
derived  firom  burnt  remains  must,  as  a  rule,  at  best  be 
unsatisfactory,  as  Dr.  Tidy  maintains  in  his  valuable 
work  on  "  Legal  Mededne,  Part  I  of  which  has  just 
been  published ;  but,  here  the  articles  found  alon^  with 
the  remains,  and  identified,  supplied  abundant  evidence 
to  fortify  the  conclusion  suggested  by  the  other  drcum- 
stances  of  the  case.  Not  that  we  regard  the  articles 
found  along  with  the  remains  as  in  themselves  con- 
clusive; as  a  case  arising  out  of  the  Ashtabula  Bridge 


catastrophe,  in  1876,  will  serve  to  illustrate.  The  onljr 
alleged  relics  of  her  husband  which  Mrs.  "Webber,  of 
Rochester,  N.  Y.,  could  find  in  the  wredced  train,  were 
a  piece  of  cloth  belonging  to  his  coat,  and  a  btinch  of 
keys,  one  of  which  fitteid  a  clock  in  her  house,  another  • 
chest,  and  another  a  door.  The  (Lake  Shore)  company 
offered  her  |4,000,  but  she  wanted  $5,000,  and  so  the 
case  went  to  trial.  Two  men  swore  to  having  seen  the 
"deceased"  in  the  train;  but,  the  defendants  estab- 
lished that  a  man  of  his  name,  exactly  answering  hi* 
description,  and  who  said  he  had  a  wife  and  children  ia 
Rochester,  was  still  alive  and  safe  in  the  Wisconsin 
soldiers'  home,  and  that  he  had  not  been  at  or  near  the 
disaster.  And  so,  though  the  sincerity  and  truthful- 
ness of  the  "  widow "  and  her  witnesses  were  un- 
doubted, the  company  saved  their  money,  the  woman 
lost  the  sum  offered,  and  a  neighbour  who  had 
advanced  the  sinews  of  war  to  carry  on  the  suit  has 
become  forcibly  persuaded  of  the  glorious  uncertainty 
of  the  law.  In  re  Murray,  however,  though  in  other 
respects  the  evidence  of  identity  was  hardly  stronger, 
if  so  strong,  there  was  no  suggestion  that  a  fac-tunUe 
Murray  was  still  extant,  ao  that  we  are  the  less  suspi- 
cions even  of  the  button.  Many  a  complication  would  be 
prevented  if  death  were  always  so  clearly  established ; 
and  fiction  itself,  such  as  Anthony  Trollope's  "Dr. 
Whortle's  School,"  would  be  deprived  of  a  larse 
portion  of  its  sensational  stock  if  its  characters  woiud 
only  take  equally  adequate  steps  to  determine  the 
actual  demise  of  inconvenient  husbands,  et  aUoi,  who 
stand  in  the  way.  But,  even  a  register  of  death  is  no 
absolute  proof  of  death.  In  the  ease  of  Vital  Donat,  % 
man  shortly  before  his  bankruptcy  insured  his  life  with 
a  Paris  Insurance  Company  tor  100,000  francs.  Hia 
bankruptcy  was  subsequently  declared  fraudulent.  He 
then  came  to  England,  purchased  a  coflin,  procured  a 
certificate  of  death  from  the  reeistrar,  and  (like 
Charles  V.,  assisting  at  his  own  obsequies)  followed 
the  ooffin,  which  he  had  loaded  with  lead,  to  the  grave, 
where  it  was  duly  interred.  This  done,  his  wife  went 
to  Paris  and  presented  to  the  company  copies  of  the 
registry  of  the  death  and  burial  of  her  husband,  and 
claimed  the  amount  of  the  insurance.  But,  the  coffin 
being  exhumed,  the  deceased  was  taken  into  custody 
at  Antwerp,  and  the  fraud  frustrated,  unlike  that  of 
Udder^ook  and  Qoss,  which  will  be  found  referred  to  in 
some  previous  papers  by  the  present  writer  ("  Life  In- 
surance Frauds,"  8  Ir.  L  T.  399,  412> 

It  is  but  the  other  day,  indeed,  that  Mr.  Justice 
Harrison  and  a  common  jury  succeeded  in  bringing  a 
dead  man  to  life,  in  NqwIoii  v.  Kelly  (ante,  p.  205). 
The  corpse,  after  being  conclusively  "  waked "  and 
buried  at  Glencullen,  was  shown,  by  evidence  sufficient 
even  to.  satisfy  the  counter-protesting  "  widow,"  to  be 
not  so  dead  as  it  seemed.  Then,  there  is  the  case  of 
Church  T.  Snath  (Exoh.,  Deo.  1853X  in  which  the 
question  whether  the  plaintiff,  who  had  not  heard  from 
her  husband  for  twelve  years,  was  a  widow  and  com- 
petent to  sue  in  her  own  right,  was  summarily  deter- 
mined in  the  negative  by  reason  of  the  appearance  of 
the  missing  man  in  the  witness  box ;  like  tne  old  case 
before  Lord  St.  Leonards,  where  the  quietude  of  a 
Chancery  administration  suit  was  disturbed  at  the  last 
moment  by  a  noisy  person  who  insisted,  as  the  fact 
was,  that  lie  was  (he  intestate.    More  awkward  still 
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was  the  reappearance  of  the  real  Martin  Guerre,  after 
an  absence  of  eight  years,  as  we  read  in  the  Causa 
CffUbrts  before  the  Parliament  of  Toulouse,  1560.  In 
this  case  another  man  had  succeeded  in  passing  lumself 
off  M  the  genuine  Guerre,  lived  with  the  widow  and 
had  children  by  her,  and  took  possession  of  the  pro- 
.perty ;  but  on  the  subsequent  trial,  the  imposture  was 
made  manifest  by  Martin  himself  coming  ibrward  aqd 
'  establishing  his  identity.  An  absence  of  even  thirty 
years  did  not  suflSce  to  frustrate  a  similar  effort  on  the 
part  of  Caasali  to  establish  his  identity ;  and  Baronet 
was  equally  successful  after  twenty-two  years'  absence, 
though  henad  first  to  endure  some  years  servitude  at 
the  galleys,  as  an  impostor;  see  Foder^  "Traits  de 
M^d.  legale,"  cb.  %. 


LAND  VALUBB8  IN  THE  COUNTY  OOUBTa 
In  the  Hotne  of  C!ommona«  on  the  34th  inst,, 
Mr.  ToTTsirRAic  aaked  the  Ohief  Seoretary  whether 
hia  attention  has  been  drawn  to  a  report  of  the  ease  of 
PgffB  y.  BtaUf,  in  the  Ibisb  Law  Tubs  of  the  ISth  inst., 
wharo  the  Oonnty  Ooort  Jodfte  of  the  County  Fermanagh 
Applied  to  the  Land  Oommiaaionars  to  pay  a  vainer 
Appointed  by  him  to  assist  him,  but  waa  informed  that 
they  had  no  power  to  do  so,  and  that  the  expense  mnst 
be  borne  by  the  litigants ;  whether  it  is  the  case,  as 
xeported,  that  he  then  remonstrated  with  the  Commis- 
•ioners  on  this  decision,  and  requested  to  be  provided 
with  a  competent  valuer,  as  was  done  in  the  cases  of 
Bub-Commissioners  and  other  Oonnty  Qonrts,  but  was 
Informed  that  all  their  Talners  were  enga^sd  ]  whether 
thia  was  the  reanlt  of  the  joint  action  of  all  the 
Oommissionera  or  of  Mr.  Commissioner  Litton  alone ; 
•ad  whether  the  County  Court  Judge  strongly  animad- 
verted on  the  position  in  which  he  waa  left  and  the 
injastioe  to  litigants. 

The  Cnmr  SaoBiTuiT — I  have  seen  the  report  re. 
terred  to  in  the  qnestion  of  the  hon.  member,  and  am 
informed  that  it  is  oorreot.  The  Land  Commissioners 
have  no  power  to  pay  a  vainer  appointed  by  a  County 
Oonrt  Jndge,  The  oaae  of  a  County  Court  Judge  re. 
qairing  the  serrioes  of  an  independent  valuer  is  provided 
for  by  the  37th  section  of  the  Land  Act.  Under  that 
■action  the  costs  mnst  be  paid  by  one  of  the  parties  or 
by  both  oonjoinfly.  The  Land  Commissioners  have 
been  moat  anzioas  to  assist  the  County  Court  Jndses 
and  to  relieve  them  from  the  necessity  of  employing 
vedners,  and  whenever  the  seryioes  of  a  oourt  vainer 
has  been  available  tbey  have  been  plaoetd  at  the  disposal 
of  the  judges,  but  for  some  time  back  they  have  not 
found  it  possible  to  spare  any  of  their  valuers,  as  the 
services  of  all  have  been  imperatively  required  in  the 
appeal  oases.  The  Land  Commission  acted  in  this 
matter  on  the  general  instraotions  of  all  the  Commis. 
•loners.  I  see  tzora  the  namber  of  the  Ibibh  Law  Tikes 
referred  to  by  the  hon.  member,  that  the  County  Conrt 
Jndge  ia  reported  to  have  made  certain  animadversions, 
whioh,  however,  appeared  to  be  directed  against  the  law 
nther  than  against  the  Land  Commission. 


THE  LEQAL  POSITION  OF  THE  SUEZ  CANAL. 

International  righta  over  artifloial  water-ways  from 
■ea  to  sea,  and  their  relation  to  those  of  the  power 
owning  the  territory  in  which  such  ways  are  sitnated 
will  probably  form  an  important  branch  of  the  inter- 
national law  of  the  futnie.  At  present  there  are  hardly 
»ny  instanoea  npon  whioh  a  disonsslon  of  snoh  rights 
oan  be  fonnded.  But  in  view  a<  the  important  questions 
whioh  most  soon  be  settled  as  to  the  Suez  Canal,  it 
riiay  be  intereeting  to  examine  what  the  legal  position, 
■0  uc  as  law  oan  be  held  to  apply  to  a  snbjeot  matter  so 
new  and  so  anomalons,  of  that  undertaking  is. 

The  relations  of  the  company  to  the  Egyptian  Govern- 
ment and  its  Bozeraln  are  defined  by  concessions  granted 
by  the  Khedive  in  1854  and  186S,  and  finally  ratified  by 
the  Saltan's  firman  of  the  S2nd  Feb.,  18M. 


The  most  important  articles  provide  that  the  canal 
shall  be  kept  open  at  all  times  as  a  neutral  channel  to 
the  merohaot  ships  of  all  nations  without  distinction  or 
preferenoe,  the  company  being  allowed  to  charge  a  toll 
not  exceeding  ten  francs  per  ton.  The  company  is  de- 
clared to  be  an  Egyptian  one,  and  all  disputes  between 
it  and  the  Egyptian  Government  or  third  parties  are  to 
be  decided  by  the  local  tribunals  according  to  the  lawa 
of  the  country  and  to  treaties ;  bnt  as  regards  its  inter- 
nal adairs,  and  the  rights  of  its  shareholdars,  it  is  de- 
clared to  be  a  French  Boai4t^  Anonyme,  and  subject  to 
the  laws  regulating  snch  societies.  The  canal  and  ita 
dependenoiee  are  made  sabjeot  to  the  police  of  the 
Egyptian  Government,  in  the  same  manner  as  the  rest 
of  its  territory.  Certain  land  npon  the  banks  is  given 
np  to  the  company,  bnt  the  Gkivernment  reserve  power 
to  take  back  and  oeoopy  any  points  of  strategic  impor. 
tanoe,  agreeing  not  to  interfere  with  the  navigation  of 
the  oanaL  The  concession  terminates  at  the  end  of 
niuety-^nine  years,  nnless  a  fresh  agreement  is  entered 
into,  and  it  is  provided  that  the  16  per  oent.  share  of 
profits  given  to  the  Khedive  Is  to  be  increased  by  6  per 
cent,  on  every  snob  fresh  agreement  till  it  has  reached 
36  per  cent. 

There  is  nothing  in  this  concession  which  in  any  way 
abandoDs  the  sovereign  rights  of  the  Egyptian  Govern- 
ment or  its  sns^rain,  the  Sultan,  over  the  oanal,  nor 
which  gives  any  rights  to  any  other  Power.  It  is  nimply 
a  private  contract  between  the  Khedive  and  the  com. 
pany,  ratified  by  the  Snltan.  Acting  upon  this  view,  the 
company,  soon  after  the  opening  of  the  oanal,  obtained 
leave  from  the  Snltan  to  charge  a  snr-tax  of  one  frano 
per  ton  for  the  passage  of  vessels,  and  they  then  further 
increased  the  toll,  without  such  leave,  by  obargiug  upon 
what  they  considered  the  actual  capacity  instead  of,  as 
at  first,  npon  the  registered  tonnage  of  vessels  usiog  the 
canal.  The  Sultan,  pressed  by  the  Powers  to  put  an 
end  to  this  exaction,  called  a  Conference  in  Oot.  1878, 
at  Constantiaople,  to  agree  npon  a  general  standard  of 
tonnage,  The  Conference  wisely  refused  to  embark 
npon  this  genersl  qnestion,  bnt  agreed  npon  a  mode  of 
measurement  which  they  considered  fair  for  the  Snas 
Canal,  and  recommended  the  Porte  that  the  oompany 
should  be  compelled  to  adopt  this  measuremeot,  aod, 
at  the  same  time,  should  be  allowed  to  charge  a  snr-tax 
of  three  francs  per  ton,  to  be  reduced  upon  a  sliding 
scale  as  the  tonnage  of  ships  nsing  the  canal  increased. 
The  Porte  accepted  these  recommendations,  and  at  the 
same  time  voluntarily  declared  that  the  Turkish  Go. 
vsmment  would  not  allow  any  iucreaaed  toll  to  be  levied 
without  it*  oonsent,  and  would  ;oome  to  an  nndsrstand- 
ing  with  the  principal  Powers  interested  before  coming 
to  a  decision. 

The  Powers  throughout  the  negotiation  recognised 
the  absolute  right  of  the  Porte  to  regulate  the  tolls,  and 
the  recommendations  of  the  Conference  were  carried 
out  as  the  act  of  the  Porte.  The  company  refused  to 
accept  the  terms  agreed  npon,  and  even  Issued  a  notice 
that  the  canal  would  be  closed.  They  only  yielded 
nnder  pressure  of  the  despatch  of  an  Egyptian  force  to 
■eixe  the  oanal ;  and  accepted  the  new  dnss  only  under 
protest  nntil  1876,  when  an  agreement  was  oome  to 
slightly  modifying  in  the  company's  favonr  the  term* 
imposed  by  the  Conference.  About  the  same  time  • 
dispute  arose  as  to  jurisdiction,  the  oompany  claiming 
to  have  all  disputes  in  whioh  tbey  were  concerned  tried 
by  tbe  Freuoh  Consular,  instead  of  the  Egyptian  Conrt. 
The  French  Government,  however,  repudiated  any  oUim 
that  the  company  was  solely  nnder  French  jurisdiction, 
and  the  controversy  came  to  an  end  on  the  establish- 
ment of  the  international  tribunals  in  Egypt  in  1874. 
The  purchase  of  the  Khedive's  shares  by  the  English 
Government,  though  it  gave  that  Gtovemaient  a  loev* 
ttandi  to  enfOroe  the  rights  of  the  oompany  in  the  agree- 
ment  with  the  Khedive  and  the  Snltan,  could  not  affeofc 
its  international  position,  and  some  negotiations,  whioh 
were  started  shortly  before  that  purohaae,  for  the  hand- 
ing over  the  management  of  tbe  oanal  to  an  Interna- 
tional Commission,  fell  to  the  gronod  before  the  decided 
opposition  of  tbe  Porte.    At  the  outbreak  of  tbe  Bnsso- 
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Turkish  war,  M.  de  Leneps  proposed  a  general  agree- 
ment betweeo  the  European  Gkivernments  that  the 
canal  shoald  at  all  times  be  open  for  ships  of  war  as 
well  as  of  peaoe,  the  disembarkation  only  of  troops  and 
manitions  of  war  being  forbidden.  Lord  Derby,  how- 
ever, refused  to  entertain  the  proposal  of  any  saoh 
agreement,  and  oontented  himself  with  a  notice  to  both 
of  the  belligerent  governments  that  any  attempt  to  stop 
the  oanal  would  be  inoompatible  with  the  maintenance 
by  Her  Majesty's  Govemmsnt  of  passive  neutrality.  It 
would  seem,  therefore,  that  there  are  no  special  inter- 
national obligations  affecting  the  Suez  Canal  at  all.  It 
is  simply  a  part  of  the  territory  of  Egypt  and  her  suze- 
rain the  Sultan,  subject  in  all  respects  to  their  control, 
but  leased  for  ninety-nine  years  to  a  company  formed 
under  and  governed  by  French  law,  upon  terms  which, 
in  80  far  at  least  as  regards  the  tolls  to  be  levied  for 
passage,  the  Sultan  has  voluntarily  declared  he  will  not 
alter  without  consulting  the  Powers.  It  is  also  subject 
to  whatever  rights  of  user  can  be  claimed  over  it  by  in- 
ternational law  in  consequence  of  its  being  one  of  the 
highways  of  the  world,  and  the  only  passage  between 
two  open  seas,  which  rights  have  been  to  some  extent 
recognised  by  the  voluntary  declaration  of  the  Saltan 
above  referred  to.  What  the  measure  of  such  rights 
may  be  it  is  impossible  to  say,  but  they  cannot  be  greater 
thaa  those  which  obtain  in  a  natural  strait  between 
two  seas  where  both  shores  are  in  the  territory  of  the 
same  power.^  It  seems  to  ha  the  accepted  opinion  of 
jurists  that  in  suoh  a  case,  while  the  territorial  power 
bas  no  right  to  prevent  the  passage  of  merchant  ships, 
no  other  power  has  a  right  to  claim  passage  for  ships  of 
war,  or  troopships.  In  law,  therefore,  as  well  as  in  fact, 
the  oanal  can  only  be  kept  open  for  English  troopships 
and  ships  of  war  either  by  special  treaty  with  all  the 
Buropean  Powers,  or  by  England's  possessing  in  some 
form  or  another  the  oontrol  of  the  territory  within 
which  the  canal  ia  sitoated.— Zaw  Tinut, 


THE  BILLS  OF  EXCHANGE  BILL. 

It  is  not  imposeible  that  the  present  session  of  Parlia- 
ment, although  not  productive  of  measures  requiring 
public  discussion,  may  yet  produce  some  Acts  of  great 
importance  to  the  lawyer.  The  House  of  Commons,  in 
its  corporate  capacity,  has  not  been  making  great  pro- 
gress ;  but  select  committees  have  been  working  assida- 
9naly.    The  Bankruptcy  Bill  has  been  sbandoned ;  and 

£robably  the  only  important  hill  generally  interesting  to 
bwyers,  and  raising  questions  abont  which  there  is 
peat  difference  of  opinion,  which  is  likely  to  pass,  is  tiie 
Bills  ef  Sale  BiU.  Bat  there  is  another  class  of  measure 
of  which  two  examples  are  very  far  advanced.  The 
Criminal  Code  raises  momentous  questions  which  are 
not  likely  to  be  settled  for  some  sessions  to  come, 
but  the  Partnership  Bill  and  the  Bills  of  Exchange 
Bill  have  some  prospect  of  passing  this  session.  The 
Bills  of  Exchange  BiU  professes  to  be  eimost  entirely 
a  code  of  the  existing  law.  It  has  been  two  sessions 
before  Parliament,  and,  after  undergoing  the  ordeal 
of  a  select  committee  of  the  House  of  Commons,  has 
passed  that  House.  It  was  iatroduoed  on  Tuesday 
to  the  House  of  Lords  by  Lord  Bramwell,  who,  without 
nndertakiog  to  guarantee  it,  gave  it  a  very  high  char- 
acter. It  is  to  be  read  a  second  time  on  Tuesday  next. 
It  is  not  likely  to  undergo  much  discussion  among  the 
peers  as  a  body.  It  deals  with  bills  of  exchange  known 
to  the  bnsiness  world,  and  but  little  with  that  spnriona 
form  known  as  an  accommodation  bill,  in  which  peen 
may  ha  not  uninterested  on  behalf  of  sons  or  nepbewsj 
or  in  legislating  for  which  the  experience  of  younger 
days  might  be  nsef  al.  The  real  tribunal  which  the  bill 
ought  to  satisfy  is  a  select  committee  composed  largely 
of  law  lords.  The  reference  to  such  a  committee  would 
of  oouiM  shelve  the  bill  until  next  session :  but  there  is 
BO  honv  for  it.  It  is,  so  far  as  we  know,  the  first  effort 
at  eodinoation  which  has  come  within  a  reasonable 
distance  of  passing.  If  the  bill  is  passed,  and  turns  out 
A  iailuo,  a  serioos  injury  will  be  done  to  the  oaoae 


of  codification.  Moreover,  the  House  of  Lords  is  tha 
legislative  body  to  which  the  public  look  in  the  case 
of  such  bills  as  the  present.  A  committee  thoronghly 
competent  as  lawyers  to  criticise  the  bill  can  be  formed 
in  that  House  such  as  is  impossible  in  the  Lower  House. 
The  bill,  before  it  is  passed,  ought  to  satisfy  mercan- 
tile men  and  lawyers  of  the  highest  class.  It  has,  in 
the  House  of  Commons,  run  the  gauntlet  of  mercantile 
men  of  the  highest  kind  available  in  the  country.  The 
highest  class  of  lawyers  can  only  be  found  in  the  House 
of  Lords,  and  they  can  only  bring  their  knowledge 
to  bear  in  the  form  of  a  select  committee.  To  Buon 
a  tribunal,  therefore,  we  think  the  hill  ought  to  go. 

No  one  can  read  the  bill  without  being  impressed 
with  its  high  value.  It  was  drafted  under  the  directions 
of  the  Institute  of  Bankers,  and  introduced  last  session 
by  Sir  John  Lubbock,  Mr.  Cohen,  Sir  John  Holker, 
Mr.  Lewis  Fry,  and  Mr.  Monk.  It  was  reintroduced 
this  session,  and  referred  to  a  select  oommitteei  over 
which  the  Solicitor-General  presided.  It,  therefore, 
appears  before  the  House  of  Lo^s  with  good  credentials, 
and  even  a  casual  perusal  of  it  discloses  its  merits  in 
point  of  brevity  and  clearness.  It  consists  of  lOS  clauses, 
and  in  this  short  space  compresses,  so  far  as  can  be 
judged,  all  the  law  of  bills  of  exchange,  promissory 
notes,  and  cheques.  The  side-notes  give  the  cases  and 
statutes  relied  on  to  support  the  propositions  in  tha 
text.  They  are  not,  of  course,  to  appear  in  the  Act, 
if  that  stage  be  reached,  but  are  intended  to  help  the 
critia  The  reader  is  attracted,  at  the  commencement 
of  the  bill,  by  the  brevity  of  its  interpretation  clause. 
Thirteen  words  are  defined ;  and  it  is  the  highest  praise 
we  can  give  to  the  clause  to  say  that  it  is  unnecessary. 
The  words  defined,  with  insignificant  exceptions,  bear 
the  meanings  attributed  to  them.  The  bill,  therefor*, 
does  not  swim  on  bladders,  like  the  bills  of  bad  drafts- 
men, but  relies  only  on  natural  means  for  attaining  ita 
end.  After  a  definition  of  a  bill  of  exchange,  and  a 
description  of  its  parties,  we  are  told  (clause  8) :  "A  bill 
is  payable  to  order  which  is  expressed  to  be  so  payable, 
or  which  is  axpreued  to  be  payable  to  a  particular 
person,  and  does  nol  contain  words  prohibiting  transfer 
ox  indicating  an  intention  that  it  should  'not  be  trans- 
ferable." Whether  intentionally  or  not,  the  second 
branch  of  this  sentence  alters  the  law.  According  to 
English  law,  a  bill  payable  to  A.  B.  is  not  negotiable. 
This  result  is  due  to  a  logical  use  of  language.  Looking 
at  the  words  of  the  document,  a  bill  payable  to  A.  B, 
does  not  suggest  negotiability.  It  may,  however,  well 
be  a  convenience  to  mercantile  men  to  make  saoh  bills 
negotiable.  If  such  is  the  case,  probably  their  ooui 
venience  will  prevail,  as  it  prevailed  in  the  ease  of  the 
acceptance  of  a  bill  by  signature  alone  without  words 
of  acceptance.  There  seems  some  doubtful  drafting  in 
clause  20,  sub-clause  8 :  "  Where  the  bill  when  complete 
is  negotiated  to  a  holder  who  knows  that  it  was  sent 
forth  in  an  incomplete  state,  suoh  knowledge  operates 
as  notice  that  the  bill  was  filled  np  without  authority, 
or  in  contravention  of  the  authority  given,  it  such  be 
the  faot,  and  shall  deprive  him  of  rights  given  to  the 
holder  in  dae  coarse."  "Sent  forth"  is  not  a  clear 
phrase ;  and  "  in  contravention  "  probably  means  "  in 
excess,"  or  should  have  those  words  added  to  it.  Clause 
26  of  the  bill  does  not  very  snooessfully  deal  with  a 
vexed  subject.  It  provides  that "  where  a  person  signs  a 
bill  as  drawer,  indorser,  or  acceptor,  and  adds  words  to 
his  signature,  indicating  that  he  si^s  for  or  on  behalf 
of  a  principal,  or  in  a  representative  character,  he  ia 
not  personally  liable  thereon ;  but  the  mere  addition  to 
his  signature  of  words  describing  him  as  an  agent, 
or  as  filling  a  representative  character,  does  not  exempt 
him  from  personal  liability."  Words  describing  the 
person  who  signs  as  filling  a  representative  capacity  are 
not  to  prevent  personal  liability ;  words  indicating  that 
he  signs  in  a  representative  capacity  prevent  personal 
llabiuty.  Are  we  any  further  forward?  To  what  clasa 
does  "  signed  Jones,  agent  for  Smith  "  belong  f  Would 
it  be  different  if  the  signature  were  "as  agent  for 
Smith?"  In  fact  the  test  shadowed  out,  although  it 
may  be  of  oae  in  an  agreement,  is  not  of  much  use 
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where,  as  on  a  bill  of  ezobange,  there  is  nothing  bat  a 
■ignatare, 

A  qlose  and  deep  examiaation  of  the  bill  will  doabt- 
)eu  diaoloae  mauy  poiuts  of  doabt)  or'where,  at  least^  it 
ia  capable  of  improvement.  Lawyeni  took  apon  bills  of 
this  olasB  with  no  great  favoar.  It  is  aappoaed  that 
they  aend  na  all  to  school  again.  Before  sUoh  a  bill 
passes,  the  lawyer  asaomes  that  he  knows  the  law  of 
pills  of  esohaoge,  and  after  that  ha  is  doubtfaL  This, 
however,  la  not  really  the  case.  Very  few  lawyers  kaow 
all  the  law  on  k  aabjeot  like  bills  of  exobaoge.  Let 
(faem  test  their  knowledge  by  reading  this  bill,  and  eee 
it  they  do  not  laaro  something.  Bills  of  this  kind, 
in  taot,  facilitate  the  lawyer's  knowledge,  and  make 
him  able  at  oooe  to  lay  his  hand  on  his  aathority  when 
oonsnlted.  To  some  extent,  perhaps,  codes  make  men 
their  own  lawyers ;  bnt  no  lawyer  believes  that  be  baa 
anything  to  fear  from  that  resnlt.  After  the  bill  has 
passed  throngh  the  fire  of  criticism  from  the  law  lords 
in  committee,  it  may  be  confidently  accepted  as  an 
admirablti  contribution  to  the  oodifioation  of  oommeroial 
law. — Lav  JounuiL 


BLASPHEMOUS  PUBLICATIONS. 

There  seems  to  be  a  general  feeling  among  the 
pnblio  that  proceedings  snch  as  those  lately  initiated 
against  the  Freethinker  for  the  pablication  of  blasphemy, 
are  at  the  present  day  ill-advised  and  oat  of  place,  and 
their  ntility  in  anppressing  the  abnoxioua  literature 
doabtfnl.  It  is,  at  any  rate,  certain  that  within  recent 
times  the  powers  which  the  State  possesses  of  pooishing 
such  offences  have  rarely  been  invoked,  and  that  the 
•ooroea  from  whence  the  law  ia  derived,  mnst  be  songht 
in  the  statntes  and  reports  of  the  I7th  and  18th 
oentnries  rather  than  in  those  of  the  preaent  age. 

Blasphemy,  it  ia  to  be  observed,  may  be  regarded  in 
two  aspeots;  either  spiritnally,  as  an  offence  against 
the  Deity,  or  temporally,  as  it  affects  the  peace  and 
good  order  of  civil  society.  It  is  of  oonne  in  the  latter 
nlation  only  that  it  is  oognizable  by  mnnioipal  law ; 
in  other  words,  its  punishment  is  fonnded  on  the 
dangerous  consequences  likely  to  arise  frota  the  removal 
of  religions  and  moral  restrunts.  On  thla  ground  it 
■eems  to  be  well  established  that  blasphemy  against 
Ood  by  denying  his  being  or  providence,  contumelious 
leflaotiona  upon  the  life  and  character  of  Christ,  and 
all  acoffing  or  indecorons  comments  upon  the  Scriptnres, 
are  indictable  offences  at  common  law,  pnaiahable  with 
fine  and  imprisonment,  and  also,  it  is  said,  with 
"  intamons  "  oorporal  punishment. 

Of  the  leading  caaea  on  this  snbjeot  the  earliest  on 
record  is  that  of  one  Atwood,  in  15  Jac.  1,  who  was 
ooQvicted  of  speaking  words  reflecting  on  religious 
Dieacbiog— viz,  that  it  was  "bnt  prating,  and  the 
Bearing  of  service  mote  edifying  than  two  hours  preach- 
ing." Nutioe  may  also  be  made  of  the  trial  of  one 
Xaylor  (Vent.  298),  for  uttering  gross  blaaphemies,  in 
the  conrae  of  which  Chief  Justice  Hale  observed  that 
to  say  religion  is  a  cheat  is  to  dissolve  all  those 
bbligationa  whereby  civil  aeoiety  is  preserved  ;  that 
Chriatianity  ia  part  of  the  laws  of  England,  and  there- 
lore  to  reproaoh  the  Christian  religion  ia  to  speak  in 
anbversion  of  the  law.  On  the  same  ground  a  conviction 
was  snatained  in  the  case  of  it.  v.  WoUtm  (Str.  884), 
where  the  libel  stated  that  Chriat  was  an  impoator  and 
ianatio,  and  hia  life  and  miracles  were  turned  ieto 
xidicole.  In  1763,  again,  one  Anoett  was  convicted  of 
pabliahing  a  libel  cidled  "  The  Free  Inquirer,"  tending 
to  ridiools  the  Scriptures,  and  particularly  the  Penta- 
teuch, by  representing  Moeea  as  an  impostor ;  and  a 
/rimilat  result  followed  the  case  of  S.  v.  WiHiami,  in 
1797,  for  pablishing  Paine's  *'  Age  of  Beason,"  in  which 
the  aathority  of  the  Old  and  New  Testament  was 
denied,  and  the  prophets  and  Christ  were  ridiculed. 
The  same  doctrine  has  been  fully  recognised  in  other 
eases,  one  of  the  latest,  perhaps,  being  that  of  Carlile 
<>  B.  &  Aid.  161),  who,  in  1820,  was  sentenced  to  pay 
*  fine  of  £1,(00,  to  be  imprisoned  for  three  years,  and 
to  find  sureties  for  his  good  behavioor  during  life. 


Bnt,  besides  the  oommon  law,  the  Legislature  itself 
has  made  certain  provisiona  against  thia  kind  of  offence. 
The  statote  1  Edw.  6,  o.  Ij  for  example,  enacts  that 
persons  reviling  the  sacrament  of  the  Lord's  Snpper  by 
eontemptuons  words  or  otherwise  shall  suffer  imprison- 
ment. By  1  Elii!.,  d  3,  again,  if  any  minister  shall 
speak  anything  in  derogation  of  the  Book  of  Common 
Prayer,  he  shall  be  punishable,  as  there  mentioned,  by 
impriaonment  and  loss  of  benefice.  So  also,  by  8  Jac.  1, 
0.  21,  whoever  shall  nse  the  name  of  the  Holy  Trinity 
profanely  or  jestingly  in  any  stage-play  or  show,  is 
made  liable  to  a  fine  of  £10.  Lastly,  by  9  ft  10  Wilt 
S,  c.  80,  it  is  enacted  that,  if  any  person  educated  in,  or 
having  made  profession  of,  the  Christian  religion,  shall 
by  writing,  teaching,  or  advised  speaking,  assert  that 
there  ate  more  gods  than  one,  or  deny  the  Christian 
religion  to  be  true,  or  the  Scriptures  to  be  of  Divine 
aathority,  he  shall,  upon  the  first  offence,  be  incapable 
of  holding  any  office  or  trust ;  and  on  the  second  con- 
viction ahall  be  for  ever  Incapable  to  bring  any  action, 
or  to  bear  any  office  or  benefice,  and  further  shall 
snffer  imprisonment  for  three  years.  It  baa  been  held, 
moreover,  that  the  effect  of  this  enactment  is  cumu- 
lative, and  that  an  offender  against  it  is  still  pnnishable 
at  the  common  law. 

Bnt  it  is  not  of  course  true  that  every  publication 
which  tends  to  weaken  a  religious  argnment  is  illegal ; 
nor  is  there  any  donbt  as  to  the  general  right  of  Inquiry 
and  disnssion,  even  upon  the  most  sacred  anbjeota, 
provided  the  license  be  exercised  in  a  spirit  of  mode- 
ration and  fairness,  without  any  intention  to  affront  oi 
injure  religions  sentiments.  It  is,  however,  impossible 
to  draw  the  boundary  with  certainty  ;  general  principles 
alone  can  guide  to  a  correct  decision.  It  is  to  be 
remembered,  as  an  eminent  anthority  (Starkie^  on 
Libel)  has  well  observed,  that  in  such  cases  "  a  malicious 
and  mischievous  intention,  or  what  is  equivalent  to  snch 
intention,  in  law  aa  well  as  morals — a  state  of  apathy  and 
iodifferenoe  to  the  interests  of  society — ia  the  broad 
boundary  between  right  and  wrong."  If,  therefore,  it 
can  be  collected  from  the  cironmstancea  of  the  publi- 
cation that  the  author's  design  was  to  oocasioikthe  mis- 
chief to  which  the  libel  tends,  "  to  destroy  or  weaken 
men's  sense  of  religious  or  moral  obligationa,  to  iusnlt 
those  who  believe  by  casting  contumelious  abuse  and 
ridicule  upon  their  doctrines,  or  to  bring  the  established 
religion  and  form  of  worship  into  disgrace  and  contempt," 
then  the  offence  against  society  is  complete,  and  the 
offender  liable  to  the  consequences  the  law  prescribes.— 
Laio  Timet. 


The  prooeedings  at  the  Mansion  House  with  refeienoe 
to  the  FreetMnher  are  likely  to  strike  many  persons  as 
being,  on  the  whole,  ill-advised.  If  the  case  ever  goes 
before  a  jury,  they  may  take  a  serions  view  of  thegnilt 
of  those  concerned  in  the  publication,  and  the  judge 
may  feel  it  his  dnty  to  pass  a  severe  sentence.  That^ 
however,  would  not  be  a  complete  justification  of  auoh 
a  prosecution.  Whatever  be  the  reanlt  in  a  court  of 
law,  there  is  still  reason  to  apprehend  that  it  may  do 
more  harm  than  good.  On  the  surface  lies  the  fact 
that  proceedings  of  this  kind  give  publicity  to  people 
who  sedulously  court  it.  We  know  that  whenever  such 
a  prosecution  is  started  familiar  figures  will  be  certain 
to  appear  npon  the  stage,  and  will  steadily  keep  posses- 
sion of  it.  It  is,  too,  the  penalty  paid  for  these  efforts 
in  the  interest  of  public  morals  that  they  bring  pro- 
minently before  one  things  which  have  been  nnnoted  by 
most  of  US,  or  whioh  one  ;vonld  fain  forget.  A  proseon- 
tloo  for  blasphemy  begun  at  the  Mansion  House  and 
continued  at  the  Old  Bailey  accentuates  braachea  of 
good  taste  and  decency  whioh  wonld  otherwise  have 
been  quickly  forgotten.  In  this  instanoe  a  periodical 
which,  we  hope,  may  be  described  without  offence  as 
somewhat  obscure,  and  little  likely  to  be  much  sought 
after  if  left  to  itself,  is  advertised  widely,  and  the  very 
object  of  the  prosecution,  whioh  is,  no  donbt,  to  suppress 
snch  literature,  is  pretty  certain  to  be  defeated.  It  is 
difficult  for  the  most  sealona  friend  of  public  morality 
to  be  enthoaiastio  aboat  proseoations  the  oleaieat  efieot 
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of  whioh  ia  to  ioorease  the  sale  of  the  pablioations 
vhich  are  oomplained  of.  The  propriety  of  patting  in 
operation  the  oommon  law  as  to  blasphemy,  eveo  agaiost 
pablioations  whioh  shook  all  right-minded  men,  is  not 
always  clear.  That  law  was  oonatrnoted  long  ago,  and 
it  is  not  surprising  that  it  fails  to  be  in  aooordanoe  with 
modern  notions.  It  is  terribly  comprehensive  and 
sweeping.  It  is  somewhat  too  dangeroas  a  weapon  for 
l{eoeral  ase.  It  cannot  he  handled  by  every  one  with 
•afety.  When  a  novioe  rashes  to  the  Mansion  House 
•nd  asks  for  a  sammons  in  order  to  put  this  law  in  force 
against  some  notable  heretic,  it  is  for  all  the  world  like 
a  child  taking  down  an  old  blanderbass  whioh  has  long 
hang  over  the  fire  and  levelliag  it  without  moob  oaring 
to  know  whether  it  is  loaded.  Inoffensive  bystanders 
in  both  oases  are  not  anlikely  to  anffer.  To  waken  the 
Bleeping  terrors  of  this  half  obsolete  part  of  our  law  is 
to  expose  the  oommnnity  to  the  risk  of  ill-judged  and, 
indeed,  misohievoas  prosecatioDS.  It  Is  alarming  to 
consider  the  possibility  of  setting  in  motion  the  powers 
which  slumber  in  the  Statute-book,  or  in  the  Common 
Law.  To  call  in  question  the  formularies  of  the  Ohuroh 
of  England  may  bia  blasphemy.  To  speak  anything  in 
derogation  of  the  Book  of  Common  Prayer  is  an  offence 
which  may  be  punishable  in  a  layman,  on  the  third 
oocasion,  by  imprisonment  for  life.  Our  fathers  pro- 
secuted Carlile  with  snob  effeot  that  a  hero  natorally 
Dot  particularly  attractive  became  known  even  among 
those  who  bad  no  liking  for  his  opinions,  as  "  the 
martyr  of  irrellgion."  Perhaps  the  last  prosecation  for 
blMpbemy  was  that  of  Pooley,  a  half-orazy  well-sinkeri 
In  Oomwall.  He  had  persistently  scribbled  on  a  gate 
foul  and  blasphemous  wordsj  For  this  be  was  tried 
before  the  late  Mr.  Justice  Coleridge  at  Bodmin  Assizes. 
He  was  found  guilty  and  sentenced  to  imprisonment  for 
twenty-one  months.  Symptoms  of  insanity  unmistak- 
»bly  deolared  themselves  after  he  was  confined,  and  ha 
was  pardoned.  But  the  trial  left  in  most  minds  an 
impression  that  the  prosecation  was  ill-advised,  and 
ought  not  to  be  imitated.  The  aversion  to  snoh  prO' 
Moutions  springs  not  merely  from  experience  of  their 
failure  to  promote  the  objects  which  good  men  have  at 
heart.  But  moat  of  us  have  long  ceased  to  believe  that 
it  is  right  to  punish  men  for  their  convictions,  however 
mistaken.  Whether  from  growth  of  charityt  or  in- 
difference, or  perplexity,  or  experience  of  the  miaohie- 
Tonsness  of  persecution,  most 'men  are  not  inclined  to 
pat  in  prison  the  apostles  of  the  views  whioh  they 
most  detest,  and  they  are  rather  at  a  loss  what  to  do 
with  persecuting  laws  which  remain  unrepealed.  Tet 
it  la  not  at  all  neoesaary  to  deprecate  every  prosecution 
for  blasphemy.  A  man  may  show  by  his  conduct  that 
be  intends  to  inaalt  and  outrage  the  feelinga  of  others. 
He  may  be  even  leas  deairons  of  proaelytiaiog  than 
giving  offence  to  tender  oonaciences.  Such  a  person 
cannot  fairly  appeal  to  the  principle  of  toleration  if  he 
be  eammarily  put  down  as  a  public  nuisance.  It  is  no 
interference  with  liberty,  rightly  underatood,  to  prevent 
him  noisily  and  offenaively  vending  his  pnblioationa  in 
such  a  manner  as  to  annoy  needlessly  those  who 
regard  as  sacred  the  subjects  at  whioh  he  sooSs.  He 
would  be  the  first,  we  may  be  sure,  to  complain  if  the 
meetings  of  his  own  sect  were  disturbed  by  the 
protests  of  a  member  of  the  Salvation  Army.  This 
oonsideration  suggests  a  rough  test  of  the  circamstaoeet 
in  which  such  proseontions  are  at  all  expedient  or 
jostiflable.  They  may  be  reluotantly  employed  against 
a  well-known  pnblioation  whioh  wantonly  Insults  and 
wounds  the  most  cherished  sentiments  of  mnltitadea 
Bat  their  policy  is  always  doubtful,  their  utility  adways 
nnoertain,  when  they  are  the  means  of  making  known 
to  the  public  the  very  literature  which  they  are 
employed  to  put  down.  They  have,  on  the  whole^ 
done  so  litUe  good  hitherto,  that  every  new  proceeding 
of  the  kind  must  be  a  cause  of  anxiety  to  thoughtfiU 
men.— 2VmA 


Bason  FiTZsniAiJ>  has  tendered  hia  reBignation.    He 
was  appointed  a  Barou  of  the  Court  of  Exoheqnei  in 


TH£  LAW  OF  DISTBESS. 

The  committee  on  this  aabject,  whioh  has  sat  fat 
Dearly  four  months  under  the  chairmanship  of  Mr. 
Oosohen,  have  concluded  thsir  labours.  Their  report 
has  been  adopted,  and  it  will  shartly  be  presented  ttt 
Pariiament;  The  main  redommendatioo  of  the  oom- 
mittee  is  that  a  landlord  should  only  be  allowed  to  levy 
a  distress  for  twelve  months'  tent  instead  of  for  six 
years'  arrears,  as  is  now  permitted  by  the  lawi  exoept  in 
cases  where  the  debtor  has  become  insolvent  or  exeootea 
a  deed  of  assignment.  It  was  urged  during  the  disoas- 
sion  of  the  report,  and  in  some  of  the  evidence  beard 
from  week  to  week;  that  the  commercial  interest  was 
unfairly  prejudiced  by  the  existing  oonditions  of  the  law, 
a-nd  on  this  ground  several  membiara  urged  that  distress 
should  be  altogether  abolished ;  bat  the  majority  of 
the  members  thought  a  substantial  modification  of  the 
law  would  be  more  equitable.  The  report  also  refers 
to  the  excessive  and  unregulated  ohargea  often  mads 
for  the  levy  of  a  distress,  and  ui>^s  that  these  sboitid 
be  subject  to  ta:ration  by  the  eounty  conrt  judge  or 
some  other  competent  aatbority.  At  the  instance  oJ( 
Mr.  Duokham  a  new  sub-section  was  added,  whioh  sets 
forth  that  the  present  law  of  distress  endblee  the  land- 
lord to  distrain  for  the  full  amount  of  tent  due,  withoat 
allowing  for  any  oouoter-claim  which  a  tenant  may  have 
secured  to  him  under  agreement  against  his  landlord-; 
that  some  cases  of  great  hardship  had  been  given  in 
evidence  where  tenants  had  to  resort  to  aotions  at  law 
for  the  recovery  of  their  oUims;  and  that  provision 
should  be  made  to  meet  this  diSiealty. 


PARTICULARS  AND  CONDITIONS  OF  BALE. 

(ContiMiei  from  page  1  IS,  oiitej 
At  to  iMudtM  Profatjf. 

"  9.  Where  the  property  is  of  leasehold  tennrs  the  re- 
celpt  for  the  last  payment  of  rent  aoomed  previously  to 
the  completion  of  the  pnrohase  shall  be  aooepted  by  ths 
purchaser  as  eonoluslve  proof  that  the  rent  reserved  by, 
and  the  covenants  and  oonditions  contained  in,  as  wmI 
the  original  lease  as  the  derivative  leases  (if  any)  under 
which  the  property  is  held,  have  been  paidj  observed, 
and  performed  Op  to  the  time  of  the  ooifapletion  of  tbs 
purchase,  or  that  any  breaches  Of  such  oovenants  sad 
oonditions  np  to  that  time  have  been  waived,  and  ab 
evidence  shall  be  required  as  to  the  right  of  the  peraob 
by  whom,  or  on  whose  behalf,  such  receipt  was  gives, 
to  receive  the  rent  therein  expressed  to  be  paid.  The 
lease,  whether  original  or  derivative,  by  the  oonditions 
of  sale  made  the  root  of  title,  or  a  copy  thereof,  shall  be 
produced  lind  may  be  examined  at  the  o£Bee  of  I3>h 
vendor's  solioitor  at  any  time  between  the  hours  of  10 
ik.ta:  and  4  p.m.  on  the  three  days  (other  than  Baturd^ 
or  Sunday,  or  day  on  which  solicitors'  offices  are  usually 
closed),  immediately  preceding  the  day  of  sale^  and  shvl 
also  be  produced  at  the  time  of  sAle,  and  the  purchaser, 
whether  he  examines  the  same  or  notj  shall  be  deemed 
to  have  bought  with  notice  of  the  covenants  and  oondi- 
tions therein  contained:  The  sale  of  property  of  lease- 
hold tenure  is  snbject  to  the  consent  of  the  reversioBtft 
being  obtained  when  necessary,  and  the  consent  (m 
shall  be  paid  by  the  vendor."   ■  ' 

There  is  no  need  to  insert  condition  thatpnrehaseir 
shall  assnme  the  lease  to  be  duly  granted,  l^is  is  sng- 
plied  by  sect.  8  (4),  and  in  ease  of  nnderleaae  by  sect.  6 
(6).  But  the  statutory  proTision  made  in  the  same  sub- 
sections, that  the  receipt  for  last  rent  due  shall  hoftimA 
faeie  evidence  of  performanos  of  ooivenanta,  is  not  qniM 
sufficient.  Our  condition ,  therefore,  makes  it  conolasiva 
evidence.  Mr.  Dart's  opinion  is  that  even  in  tl;h 
stronger  form  it  would  only  ooTsr  breaohes  nnknown  to 
the  vendor,  or  whioh  he  had  good  reason  to  beliet« 
waived :  (Dart,  169 ;  see  also  Bdvardi  v.  Wichear,  %. 
Bep.  1  Eq.  68.)  As  to  evidenoe  of  performance  of  oova- 
nants  to  which  parehaser  was  entitled,  under  open  oob- 
traot  before  the  0.  A.,  where  the  receipt  for  last  rebt 
oonld  not  be  prodnoed,  see  Rhger  v.  Tkowftm  (Weddjr 
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Notes,  Not.  12,  1881.  p.  188  ;  46  L.  T.  K«p.  N.  B.  680). 
Sect.  14  of  C.  A.,  aathorising  relief  ajjaiOBt  forfeitare  in 
inost  ontes,  renders  breaoh  of  coTenaiit  often  of  less 
eons«qaence  than  before  the  Act.  Id  Lawrie  y.  Zeet  (42 
L.  T.  Rep.  N.  S.  486  ;  L.  Rep.  14  Cb.  Div.  247  ;  affirmed 
by  Hoase  of  Lords,  46  L.  T.  Bep.  N.  S.  210 ;  L.  Kep.  7 
App.  Oas,  19)  a  parobaser  was  held  bonad  by  a  oondi- 
Mod  snch  as  the  above,  althoagh  lie  objected  that  there 
inight  be  a  forfeitare  after  oompletion  for  a  contiDoiDg 
breach  of  coTeaant.  There  clearly  were  in  that  case 
breaches  of  covenant,  bat  the  lessors  had  been  receiving 
root  with  knowledge  of  thia  It  was  a  case  with  special 
oircamstanoes,  so  we  mast  refer  the  reader  to.  the  Re- 
ports for  fall  informatioD.  Id  Broad  v.  Afunton  <40  L.  T. 
Bep.  N.  S.  828  ;  L.  Rep.  12  Gh.  Div.  131)  a  certain  con- 
dition exclading  a  known  defect  was  held  to  be  mislead- 
ing. In  Broohe$  v.  DryiiaU  (87  L.  T.  Rep.  N.  8.  467 ; 
I'.  Rep.  8  O.  P.  Div.  63)  a  statement  that  the  lease  was 
•object  to  *■  usnal  ooveoants  "  was  held  misleading,  it 
being  shown  that  the  lease  required,  nnder  penalty  of 
forfeitare,  all  nnderleases  and  assignments  to  be  regis- 
tered with  the  landlord's  soHoitor  aod.a  fee  paid.  It  is 
far  better  to  let  the  parobaaer  examine  the  lease  aa  is 
provided  in  the  above  oonditioo. 

Ai  to  Property  Sold  mbjtet  to  Letua. 

"  10.  Where  the  property  to  be  sold  is  stated  in  the 
pftrtioalacs  to  be  sold  sobjeot  to  any  tenancy  greater 
ttian  a  yearly  one,  oonnterparts  or  copies  of  the  leases 
or  agreements  (if  in  writing)  nnder  which  the  tenants 
hold  oan  be  inspected  during  the  fortnight  previons  to 
the  sale  at  the  offtoe  of  the  vendor's  solicitor,  or  at  the 
time  of  sale  in  the  saleroom,  aod  the  parobaser  is  to  be 
deemed  to  have  notice  of  and  to  take  snbject  to  the 
terms  of  all  the  existing  tenaooles,  whether  arising 
daring  the  oontinoanoe  or  after  the  expiration  thereof, 
and  snob  notice  shall  not  be  affeoted  by  any  partial  or 
Inoomplete  statement  in  the  partienlan  with  reference 
to  tb«  tenancies." 

Aa  to  yearly  or  shorter  tenancies,  see  oondition  6, 
•bove,  Lata  Tima,  3'aly  16tb,  page  193.  And  as  to  notice 
of  terms  of  existing  tenancies  and  oollateral  agreements 
oonneoted  therewith,  see  PkilUpt  v.  MiUer  82  L.  T.  Rep. 
N.  B.  638 ;  L.  Bap^  10  0.  P.  430).  Aa  to  whether  notice 
ttt  a  tenancy  is  notice  of  the  length  and  terms  of  the 
tenancy,  see  Jama  v.  liid^feld  (L.  Rep.  9  Eq.  61)  and 
OAaUtn  t.  Men*9  (80  li.  X^  Bep.  N.  8. 814 ;  »  Oh.  App. 
447.) 

Ai  to  Preptrig  t>Ajtet  to  Iitoambrtmtt. 
'  "  11.  Where  the  property  to  be  sold  is  subject  to  in- 
onmbranoe,  no  release  oy  a  separate  instrnment  of  any 
incnmbranoe  shall  be  reqalred,  nor  shsll  any  objection 
be  made,  on  the  groana  of  exiWDse,  complication,  or 
otherwise,  to  any  inoombranoer  joining  In  the  oonvey- 
•nce  to  the  parobaser." 

Bee,  aa  to  this  condition,  Dart.  601,  and  compare  form 
Id  Wolstenholme,  131. 


•*19.  It  any  error,  misstatement,  or  omissloB  In  the 
partloolaTs  be  discovered,  the  same  shall  not  annnl  the 
tale,  bnt  if  painted  ont  before  the  oompletion  of  the 
pnrobase,  and  not  otherwise,  shall  form  the  snbfeot  of 
compensation,  snoh  compensation  to  be  made  to  or  by 
the  purchaser  as  the  case  may  require,  and  the  amount 
tbewof  to  be  settled  by  the  auotioneer,  whose  decision 
•hall  be  final." 

Bee  also  oonditloii  6,  above  (£aw  Timm,  July  16th,  p. 
IM)  as  to  condition  Ibr  eompensation,  and  its  effect,  see 
Dart,  184, 143,  and  see  tbis  oases  cited  in  onr  article  of 
Jane  24tb,  page  186.  Compensation  after  oonveyanoe 
was  ordered  in  TVrner  v.  Shetton  (41  L.  T.  Bep.  N.  8. 668 ; 
L.  Bep.  18  Oh.  Div.  180),  bnt  this  case  was  dissented 
from  In  AlXtn  v.  Kehardton  (41  L.  T.  Ben  N.  8. 614) : 
L.  Bep.  18  Oh.  Div.  684). 

Jnterut  (m  PurAaie  itoneg, 
*'  IB.  If  from  any  eaaae  whatever,  other  than  the  wil- 
till  defaolt  at  the  vendor,  the  pnrobaser  fails  to  com- 
pute hia  poMlMM  on  tha  appointed  day,  he  shall  pay 


to  the  vendor  interest  oo  the  balance  of  the  pntobase 
money  (and  also  on  the  valaation  for  timber,  fixtures, 
and  other  matters,  if  by  the  special  conditions  of  sale 
provision  is  made  for  snch  valaation)  at  the  rate  of  £6 
per  cent,  per  annum  from  that  time  an  til  aotaal  com- 
pletion. Provided  always  that  if  the  delay  in  comple* 
tion  shall  arise  from  the  defanlt  of  the  vendor,  or  the 
state  of  the  title,  and  if  the  purchaaer  shall,  at  his  own 
risk  and  expense,  deposit  the  remainder  of  his  pnc^aee 
money  in  any  bank  in  London  or  Westminster,  or  within 
twenty  miles  of  the  place  of  sale,  on  a  deposit  acoonnt 
bearing  interest,  or  shall,  at  his  own  risk  and  expense, 
invest  the  same  on  any  seearity,  and  shall  forthwith 
give  notice  of  snoh  deposit  or  investment  to  the  vendor, 
the  vendor  shall  from  the  time  of  receiving  notice  ot 
such  deposit  or  investment  be  entitled  to  snoh  interest 
only  as  shall  be  aetaally  produced  thereby." 

For  explanation  of  the  words  "  from  any  cause  what- 
ever," <bo.,  see  WUlianu  v.  WmMn  (84  Beav.  628 ;  affirmed 
L.  Rep.  1  Oh.  App.  800  Dart,  686,  641).  Interest  may 
be  reserved  so  as  to  inoreaae  on  delay  :  {Herbert  v.  Salii- 
bury,  4te.,  Raihuof  Company,  L,  Rep.  8  £q.  381^  As  to 
appropriation  of  purchase  monev,  see  Dart^  687,  684 ; 
and  Kenha»  v.  Kerthaw  (4  L.  T.  Rep.  N.  a  661 ;  L.  Bep. 
9  Eq.  66).  As  to  conditions  for  valnation  of  timber,  see 
Dart,  188 ;  David  i.  607 ;  Wolstenholme,  113 ;  and  as  to 
what  is  timber,  see  David.  "  Bettlementa,"  iii.  880,  and 
Bonyvnod  v.  Himyynod  (30  L.  T.  Bep.  N.  B.  671 ;  L.  Rep. 
18  Eq.  306).  In  Lovmdet  v.  NorUm  (Weekly  Notes  1876, 
p.  881)  Vioe-Ohaocellor  Hall  said  that  the  expression 
"  timbisr-like  trees "  was  not  very  clearly  defined,  bnt 
that  he  oonld  not  oonstrae  it  as  going  beyond  "  timber," 
except  so  as  to  inclnde  trees  which,  in  due  conrse  of 
growth,  would  become  timber.  See  also  Lownda  v. 
Norton  (L.  Rep.  6  Oh.  Div.  189).  Mr.  Dart  states  that  a 
grant  of  timber  and  timbw-like  trees  includes  trees 
which,  by  local  custom,  are  oonsidered  timber,  and  even 
"  thinnings"  and  probably  sound  pollards.  As  to  vala- 
ation of  fixtures,  see  Dart,  188,  882, 666.  It  there  is  no 
condition  as  to  payment  for  timber,  of  conrse  it  will 
pass  to  the  purohaser  without  payment.  Ibis  is  also 
the  case  with  common  fixtures,  including  snch  as  are 
not  strictly  fixtures  :  (Dart,  183 ;  and  sea  notes  to  BUee* 
V.  Mam,  3  Smith  L.  C.  300.)  As  to  liability  ot  purchaser 
to  interest  if  he  exercises  aots  of  ownership,  even 
though  delay  is  due  to  the  vendor,  see  BaUtKrd  v.  SkuU 
(48  L.  T.  Bep.  N.  8. 178 ;  L.  Bep.  16  Oh.  Div.  132.) 
(n>  be  eontbnud.'i 


BABRISTERB  AND  SOLICrrOB& 

The  annual  meeting  of  the  Incorporated  Law  Society 
has  oDce  more  oalled  attention  to  the  strange  contrast 
between  the  two  branches  ot  the  Legal  Protession  in 
respect  of  their  corporate  or  quasi-corporate  character. 
BoUeitors  are  represented  by  a  powerfnl,  active,  aod 
vigilant  body.  No  Bill  in  Parliament,  and  no  measnre 
of  legal  administration  that  in  any  way  touches  their 
interests,  esoapes  the  soratiny  qA  the  Law  Society. 
The  eyes  of  the  council  are  equally  open  to  snoh  matters 
of  principle  as  the  scale  ot  professional  remuneration, 
and  such  points  of  partioalar  oonvenience  s«  the  sooom- 
modation  provided  for  solicitors  in  the  still  nnflnished 
portion  of  the  new  Oonrts  ot  Justice.  The  point  ot 
view  taken  by  the  solicitors  of  the  kingdom  as  a  body 
on  the  greatest  and  the  least  ot  these  things  is  con- 
stantly and  effectively  brought  to  the  notice  ot  those 
who  have  charge  of  them ;  in  the  first  instance,  most 
naturally,  and  by  no  means  improperly,  on  behalt  ot 
•oiioitors  and  in  their  special  interest,  bnt  likewise  in 
many  oases  tor  the  public  good.  If  the  Inoorporated 
Law  Society  were  notbing  but  a  trade  nnion,  it  would 
still  be  of  great  use  to  statesman  and  legislators  in  the 
sams  way  that  trads  nnions  are — by  making  known  the 
wishes  and  opinions  prevailing  among  its  members. 
Turning  to  the  higher  branch  of  the  Prof  eaaion,  aa  it  is 
called,  we  find  a  widely  different  state  ot  affairs,  which, 
indeed,  would  be  incredible  it  we  had  not  experience  of 
it.  The  Bar  is  nominally  governed  by  four  distinet  and 
iodependent  societies,  which  have  no  regular  meuia  at 
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interooarse  or  oommon  aotion.  The  ((overDiog  bodies 
of  these  sooieties,  again,  are  in  no  way  representative, 
•nd  it  (heir  admiDistratioD  poasesses  io  any  degree  the 
oonfldeDce  of  the  Bar — which  we  oannot  say  it  does  in 
»t  least  one  of  the  Inns — it  is  by  aooident.  Praotioally 
the  benohera  ate  oo-extenaive  with  Qneen's  Coansel ;  in 
other  worda,  they  are  persons  nominated  by  the  Crown 
at  their  own  reqaest  and  for  purposes  to  which  the 
government  of  the  Ions  of  Conrt  is  qnite  snbordiaate. 
As  a  mle,  a  sooceaatal  and  bnsy  Qaeen's  Coansel  takes 
little  or  no  part  in  the  affairs  of  his  Inn.  A.  man  who 
gets  up  at  Ave  or  six  io  the  morning  to  read  briefs  is  at 
work  in  ooart  from  ten  to  four,  and  in  oonsoltation  from 
foar  to  six,  and  goes  home  to  read  more  briefs  after 
dinner,  has  not  maoh  room  left  for  the  ezeroise  of  pab. 
lio  spirit ;  nor  indeed,  it  may  be  whispered,  for  many 
other  of  the  things  which  in  some  people's  opinion 
make  human  life  really  having.  The  reaolt  is  that  the 
•oting  benohars  of  the  Inns  of  Conit  ate,  with  few  ex- 
eeptions,  men  past  their  best  days,  men  who  have  been 
eomparative  failures  at  the  bar,  or  (worst  of  all)  fussy 
persons  who  have  oroebets  in  arobiteotare  or  what  not, 
and  think  they  have  a  genius  for  administration.  It  is 
impossible  to  eitf  that  the  general  interests  of  the  Bar 
•re  adequately  repreeented  by  them  ;  and  the  body  of 
jnnior  barristers  (whiob,  the  lay  reader  most  under- 
stand, means  not  only  young  men,  bat  all  barrister^  old 
or  young,  who  are  not  Queen's  Counsel  or  Serjeants), 
have  no  voice  whatever  in  the  government,  and  no 
means  of  making  themselves  heard.  Kven  in  such  a 
matter  as  tiie  adaptation  of  new  buildings  to  profes- 
sional oonvenienoe  they  are  helpless.  The  benohera 
engage  an  eminent  architect  and  tarn  him  loose.  The 
eminent  arohitect  prodnoes  a  goodly  pile  of  bricks  and 
mortar,'  and  the  barrister  who  seeks  qnarter  in  it  is  aa 
likely  as  not  to  find  that  it  never  occurred  to  his  eminent 
mind  to  make  the  simplest  inquiries  about  the  manner 
in  whioh  banisters'  chambers  are  ooonpied  and  used. 
It  the  InooriporatedLaw  Society  possessed  commanding 
sites  and  bult  solicitors'  offices  on  them,  things  would 
be  far  otherwise  managed.  It  may  be  said  that  the  dis- 
organised condition  of  the  Bar  is  not  a  fault  to  be 
thrown  upon  the  Benchers,  but  rather  proceeds  from 
the  want  of  public  spirit  among  the  junior  barristers 
themselves ;  and  there  is  only  too  much  truth  in  this. 
The  engrossing  character  of  suoeessf  al  praatioe  at  the 
bar  is  one  cause ;  the  overgrown  numbers  of  the  profes* 
sioD,  and  the  considerable  number  of  merely  nominal 
barristers  it  inoludes,  are  others.  In  any  case,  the  pre- 
sent state  of  things  is  a  public  mischief.  If  the  Incor- 
porated Law  Society  is  a  good  thing,  the  formless  and 
nerveless  condition  of  the  Inns  of  Gonrt  mnst  be  a  bad 
thing.  It  is  difficult,  however,  to  see  any  present 
temedy.  The  recent  -establishment  of  common-rooms 
in  the  several  Inns  of  Court  may  do  some  little  good  ; 
bnt  the  separation  of  the  inns,  which  is  the  root  of  the 
evil,  is  not  only  nntonohed,  bat  made  more  prominent 
by  it.  Already  there  are  those  who  begin  not  only  to 
think  that  one  day  the  distinction  between  the  two 
branches  of  the  Profession  may  be  broken  down,  bnt  to 
think  of  it  with  equanimity.  Men  who  are  now  reading 
tor  the  Bar  may  live,  unless  an  effectual  reform  is  taken 
tn  hand,  to  see  the  Inns  of  Court  annexed  by  the  Incor- 
porated Law  Bodtty.—PaU  Ifatt  Oatette. 


OFFENCES  AQAINSI  THE  DEBTOBS  ACT. 

The  Debton  Act  which  was  passed  in  1869  oon- 
■olidated  and  enlarged  the  enactments  relating  to 
debtors  and  their  creditors.  New  views  were  then 
introdneed  and  extension  of  the  bankruptcy  jurisdiction 
to  noo-tradeiB  at  the  same  time  gave  a  better  tone 
to  the  mode  of  treating  a  somewhat  delicate  subject. 
Several  decisions  have  been  arrived  at  in  the  inter- 
pretation of  the  statute,  and  from  the  latest  it  seems 
that  there  are  things  in  it  whioh  the  pnblio  are  little 
•ware  of,  and  yet  whioh  Me  salntaiy  in  their  beating 
on  the  habits  of  debtors. 

The  Aot  88  A  88  Yict.,  c.  62,  is  short,  bnt  sums  np 
in  tk  tmall  compass  several  oharaoteristio  delinqiMiMieB 


of  those  who  are  insolvent.  With  the  civil  sspeot  of 
the  law  and  the  extent  and  power  of  committal  to 
prisoD  for  debt,  it  is  not  at  present  intended  to  refer. 
It  is  enongh  to  confine  our  attention  to  the  sections 
dealing  with  the  punishment  of  itendulent  debtors. 
The  11th  section  groups  together  a  variety  of  acts  of 
misoondnot,  each  of  whioh  is  a  misdemeanour  and  may 
be  panished  with  two  years'  imprisonment  The  petsoo 
who  is  adjudged  a  bankrupt  must  fully  discover  to 
the  trustee  administering  his  estate  for  the  benefit 
of  his  creditors  all  bis  property,  and  when  he  disposed 
of  the  latest  portions  in  other  than  the  ordinary  course 
of  trade.  He  must  deliver  np  all  bis  property  and 
all  his  books  and  documents  relating  thereto.  He  must 
not  conceal  or  frandqlently  remove  such  property.  He 
mnst  state  his  accounts  fairly — mnst  not  mutilate  or 
falsify  his  papers  or  make  false  entries.  He  mnst  not 
within  foar  months  of  the  bankruptcy  fraadqlently 
part  with  such  property,  or  by  false  or  fraudnlept 
statements  acqnire  more  property  on  oredit,  and  not 
pay  for  the  same.  The  IStb  seotioo  is  also  importaat, 
for  a  miiidemeanour  is  oommitted  punishable  with  one 
year's  imprisonment,  if  any  person  in  incurring  debt 
has  obtained  oredit  by  false  pretenoes,  or  it  he  has  with 
intent  to  defraud  his  creditors  made  a  gift  of  or  a  charge 
upon  his  property,  or  if  he  has  with  intent  to  defraud 
his  creditors  conoealed  or  removed  any  part  o«f  his 
property  since  or  within  two  months  before  the  date 
of  any  unsatisfied  judgment  or  order  foi  payment 
of  money  obtained  against  him. 

These  are  enactments  of  extensive  application  and 
as  usual  there  have  been  disputes  as  to  the  eonstmotion 
and  bearing  ot  some  of  tbem.  A  case  of  fraudulent 
removal  of  property  arose  in  1874.  In  St  Oreeu,  L.  R.  2 
O.  0.  106,  the  defendant  was  indicted  under  section 
11,  sub-seotion  6,  for  removing  his  property  in  the 
following  oironmstanoea  In  October,  1873,  be  filed  his 
petition  for  liquidation  of  his  affairs  by  arrangement, 
and  a  trustee  was  duly  appointed.  In  the  previoaa 
December,  1872,  he  had  assigned  his  property  to  two 
creditors,  Lakin  and  White,  one  of  whom  had  ad  vanned 
money  for  carrying  on  the  debtor's  business.  The  as- 
signment was  ioT  the  benefit  of  the  scheduled  creditors. 
There  were  other  creditors  besides  those  sobedaled. 
On  the  two  days  before  filing  his  petition  he  had 
frandnlently  removed  portions  of  the  property  eo  assigned 
to  Lakin  and  White,  and  it  was  in  respect  of  these 
removals  he  was  indicted.  The  deed  of  assignment 
had  not  been  registered  under  the  Bills  of  Bale  Act, 
and  the  point  raised  for  the  defendant  was  whether  the 
property  removed  was  his  property  within  the  meaning 
of  the  Act.  The  case  was  tried  at  the  WoroeHtershire 
quarter  sessions,  and  a  verdict  of  guilty  passed,  bnt  the 
point  was  reserved,  and  nltimately  the  Court  for  Crown 
Cases  Beserved  said  there  were  two  flaws  in  the  in- 
dictment. In  the  first  place  the  deed  was  said  to  be 
void  against  assignees  in  bankruptcy,  becaase  it  was 
not  a  deed  for  the  benefit  of  all  the  creditors,  bnt  only 
tor  the  benefit  of  the  scheduled  creditors.  It  ought 
therefore  to  have  been  registered  as  a  bill  of  s^e, 
and  the  deed  being  void,  the  moment  the  petition 
for  liquidation  was  prosented,  the  property  became  the 
property  of  the  trustee,  and  even  before  the  petition 
it  was  no  longer  the  property  ot  the  debtor.  As  there- 
tore  he  did  not  remove  his  own  property  he  wss  not 
within  the  section  of  the  Act,  aad  the  oonviotion  was 
accordingly  quashed. 

In  another  case  of  S.  v.  Knigkt,  43  J.  P.  166,  the 
defendant  was  charged,  being  a  trader,  with  obtaining 
from  Westwiob  &  Co.,  spio^  merchants,  of  London,  ana 
others,  five  oases  of  Cochin  ginger,  tea,  bsoon,  cheese, 
Ao.,  upon  credit,  under  the  false  pretence  of  carrying  on 
business,  and  dealing  in  the  ordinary  way  of  his  trade, 
and  not  having  paid  for  the  same,  all  this  being  done 
within  four  months  next  before  the  oommenoement 
of  the  liquidation  by  arrangement  of  his  affairs.  It  was 
proved  at  the  trial  that  he  filed  bis  petition  for  liquid- 
ation on  lOth  June,  1877,  trustees  were  duly  appointed, 
and  the  liquidation  proceedings  were  still  pending. 
Ha  had  obtained  the  things  in  Maji  and  Jane,  1677. 
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The  jary  fooad  him  gailty.  After  the  verdict  was 
retarned,  bat  before  Beoteooe  was  paaaed,  the  de- 
fendant's ooQDsel  moved  to  qaash  the  iodictment, 
becaaae  there  was  no  averment  of  any  offence  ander  the 
Debtors  Aot,  there  was  no  averment  that  he  was 
adjudged  bankrupt,  or  was  a  person  whose  affairs  were 
in  liquidation,  or  that  a  petition  for  liqaidation  had 
been  filed.  The  judge  reserved  these  points  for  the 
consideration  of  the  Court  of  Grown  Cases  Beserved. 
On  argument  in  the  latter  court  it  was  said  by  the 
judges,  that  it  could  not  be  disputed  that  these  (Jlega- 
tions  ought  to  have  been  made  in  the  first  instanoe 
in  the  indictment  as  being  easeutial  to  the  charge. 
If  the  objeotioQ  had  been  taken  on  demurrer,  the 
defendant  must  have  succeeded.  But  after  verdict  the 
rule  was  to  make  every  reanonable  intendment  so  as  to 
sustain  the  indiotment.  The  allegation  that  the  acts 
were  done  within  four  months  before  adjndication  was 
held  by  the  court  to  necessarily  imply  that  there  had 
been  a  liqaidation.  As  Manisty,  J.,  observed,  how 
could  tbe  offence  be  said  to  be  committed  within  four 
mouths  next  before  the  oommeooement  unless  the 
act  whioh  constituted  tbe  commencement  had  been 
done  r  Bo  the  court  in  that  case  sustained  the  indict- 
ment as  good  after  verdict. 

In  S.  V.  WiltOn,  5  Q.  B.  D.  28,  the  prisoner  was  charged 
nnder  section  13  with  having  feloniously  within  four 
months  before  tbe  preseetation  of  a  bankruptcy  petition 
•gainst  him,  quitted  England,  and  taken  with  him  bis 
money  to  the  amount  of  £30  and  upwards,  which  ought 
by  law  to  have  been  divided  amongst  his  creditors,  with 
intent  to  defraud.  The  prisoner  was  a  Baltic  merchant 
at  Hall.  On  19th  October,  1878,  he  drew  out  of  his 
bank  tbe  snm  of  £l28  in  cash,  and  on  the  37  ih  October 
quitted  England  for  Sydney,  arriving  at  the  latter  place 
in  February,  1879.  On  30th  November,  1878,  within' 
the  fonr  months  of  the  prisoner  quitting  England,  a 
petition  in  baokruptoy  was  presented  against  him,  and 
he  was  on  the  same  day  adjndioated  a  bankrupt.  On 
that  day  he  was  on  tbe  high  seas  on  his  way  to  Sydney, 
being  near  the  Equator.  On  9od  December,  1878,  an 
order  to  prosecute  the  prisoner  was  made,  and  in  Feb- 
ruary, 1879,  he-was  arrested,  charged  with  the  offence, 
and  gave  up  £96  to  the  officer  as  part  of  the  money  he 
had  taken  with  him  from  England.  He  was  afterwards 
tried  at  Hull,  and  it  wis  proved  that  he  was  an  infant 
of  only  19  years  of  a^e— and  that  none  of  the  debts 
proved  against  his  estate  were  for  neoessaries.  It  was 
contend)^  that  by  reason  of  his  infancy  he  could  not 
have  any  creditors  among  whom  his  property  ought  to 
have  been  divided,  for  since  the  Infants  Belief  Aot^ 
1874,  87  (fe  88  Vic,  c.  62,  contracts  by  infants  were  void, 
and  thns  he  never  was  liable  at  law  or  equity  for  the 
debts.  Tbe  judge  reserved  the  points  for  the  Court  of 
Crown  Cases  Beserved.  One  point  was  whether  the 
gaitting'England  must  occur  <^/%er  being  made  bankrupt. 
The  second  point  was  whether  an  infant  could  be  said 
to  have  any  creditors.  This  last  point  was  almost  con- 
ceded in  the  infant's  favour,  and  as  tbe  court  was  clear 
that  an  infant  oould  not  be  indicted  under  the  statotei 
it  was  not  considered  necessary  to  determine  whether 
the  quitting  of  England  must  be  after  the  adjndication. 
The  words  of  section  12  are,  "  if  any  person  adjudged 
bankrupt  within  four  months  before  the  presentation  or 
adjudication,  quits  England,  &a."  This  last  point  will 
therefore  remain  for  future  elucidation. 

The  next  case  was  one  of  oonsiderable  practical  im' 
portance.  In  Ref.  v.  MUcKM,  4S  J.  V.  389,  the  indiotment 
turned  on  the  11th  section,  sub-section  1,  ''if  he  does 
not  to  the  best  of  his  knowledge  and  belief  fully  and 
truly  discover  to  the  trnstee  all  his  property^  real  and 
personal,  and  how  and  to  whom  and  for  what  consider- 
ation, and  when  he  disposed  of  any  part  thereof,  except 
•nob  part  as  has  been  disposed  of  in  tbe  ordinary  way  of 
his  trade,  or  laid  out  in  tbe  ordinary  expense  of  his 
family."  One  mfttter  proved  against  tbe  bankrupt  was 
that  be  wm  made  bankrupt  in  1879,  and  he  was  asked 
about  goods  bought  in  1877  from  one  Eeighley,  and 
immediately  afterwards  sold  by  the  bankrupt  at  a  loss. 
The  prisoner's  counsel  contended  that  the  bankrupt  was  I 


not  bound  to  give  discovery  as  to  any  goods  except  those 
which  he  bad  at  tbe  date  of  tbe  bankruptcy.  It  was 
contended  that  the  word  "  property"  must  mean  such 
property  as  was  divisible  among  the  creditors.  The 
evidence  as  to  previous  transactions  being  objected  to 
and  admitted  the  Court  for  Crown  Cases  Beserved  had 
to  decide  whioh  of  tbe  two  constructions  was  correct. 
The  oourt  held,  withont  mnoh  difficulty,  that  the  word 
"  property,"  as  used  in  the  11th  section,  was  not  con- 
fined to  property  divisible  among  the  creditors,  but  had 
a  wider  signification,  and  meant  all  property  presenter 
past.  So  the  oonviotion  was  held  to  be  valid  in  this 
case: 

Another  very  recent  case  of  Reg.  v.  SovJandM,  ante  p. 
487,  tonches  on  a  point  whioh  comes  home  to  all  debtors. 
A  judgment  had  been  obtained  against  the  defendant 
on  8th  November,  1881,  for  a  sum  of  £18  4s.  8d.  Upon 
the  night  of  the  same  day  he,  with  the  assistance  of  two 
men  named  Williams,  removed  his  goods  nnder  cironm- 
stances  whioh  justified  the  conclusion  at  whioh  the  jury 
arrived,  namely,  that  the  removal  was  effected  with  the 
object  of  defeating  and  delaying  the  execution  creditor 
from  obtaining  tbe  fruits  of  his  judgment.  The  goods 
in  question  were  a  pony,  a  chest  of  drawers,  furniture, 
and  stock-in-trade.  After  the  removal  the  house  was 
shut  up,  and  the  county  oourt  bailiff  oould  not  effeot 
service  on  the  defendant.  At  the  trial  of  the  indiotment 
it  was  contended  that  a  person  could  not  be  liable  under 
the  13th  section,  unless  he  was  either  a  bankrupt  or  a 
person  whose  estate  was  in  liquidation,  and  here  the 
defendant  was  neither.  It  was  further  contended  that 
there  was  no  evidence  that  he  intended  to  defeat  all  bis 
creditors,  but  Only  to  defeat  the  judgment  creditor. 
These  objections  were  overruled  by  the  chairman  of 
quarter  sessions,  and  the  points  were  submitted  to  the 
Court  for  Crown  Cases  Beserved.  The  court  cams  to 
the  oonclusion  that  the  section  applied  to  all  debtors 
and  was  not  confined  to  bankrupts.  The  other  objection, 
however,  prevailed,  namely,  that  there  was  no  evidenoe 
that  all  the  creditors  were  intended  to  be  delayed.  At 
the  same  time  the  court  said  that  the  jury  might  reason- 
ably infer  from  snob  a  solitary  case  against  one  creditor 
that  all  the  creditors  were  thereby  also  intended  to  be 
defeated.  This,  however,  had  not  been  so  found  by  the 
jury.  And,  therefore,  the  oourt  held  the  conviotion 
could  not  be  sustained.  Thus  a  valuable  decision  baa 
been  arrived  at  whioh  will  no  doubt  come  often  in  fntore 
Into  requisition. — Jiutiee  of  the  Peace. 


DBFKAUDBD  VBND0B8  OF  CHATTELS. 

'  F'raud  npon  the  vendor  of  goods  and  chattels,  each  tm 
enables  him  to  invoke  the  remedies  whioh  are  within 
his  legal  grasp,  usually  consists  in  misrepresentations 
donoeruing  the  pecuniary  standing  of  the  purchaser.' 
The  ordinary  criterion  governing  cases  of  deceit  applies 
to  such  fraudulent  statements.  l?hey  must  be  false, 
and  known  to  be  snob,  material  and  effectual.'  Tbev 
must  not  be  mere  expressions  nl  opinion  or  judgment.* 
They  niay  consist  of  positive  representations,  as  where 
tbe  buyer  procured  the  sale  of  the  goods  by  means  of 
bogds  representations  and  guarantees,'  false  statements 
of  prosperous  financial  condition  and  the  like ;  or  they 
may  consist  of  mere  concealment,  as  where  the  pur- 
chaser fails  to  disclose  the  pendency  of  a  suit  against 
hini,  wbioh  involves  a  greater  amount  than  the  vwua  of 
all  his  property.*  The  distinction  is  important  where 
the  purchaser  is  insolvent,  and  knows  himself  to  be  in 
such  condition.  In  that  event,  the  earlier  decisions, 
which  are  still  followed  in  certain  jurisdictions,  held 
that  he  was  not  guilty  of  fraud  by  merely  concealing  his 
condition;  It  was  essential  in  order  to  hold  him  guilty 
of  fraud,  that  he  should  have  resorted  to  trick  or  artifioa 
to  obtain  the  goods.    Without  fraudulent  repreaenta- 


(1)  Xvcty  ▼.  XoierU,  St  Cmn.  78*. 

(2)  areg<>ryr.acha*»ett,UIni.lOl. 
(t)  Mart*  T.  Stow,  IM  Mm*.  St. 

(4)  Jfowrgy  T.  WmA,  8  Cow.,  and  caaet  cited  Is  note. 
(<)  Z>«tM  V.  Brmdt,  U  N.  T.  4a. 
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tioDB  on  his  part,  or  the  nsa  of  false  pretenoes,  feloDiooa 
or  otherwise,  the  seller  oonld  oot  treat  the  sale  as 
fraodalent  and  sahjeot  to  rescission  or  sach  other 
remedies  as  the  law  affords  to  defraaded  vendors." 
Bat  an  overwhelminf;  majority  of  the  later  deoisions 
hold  that  It  is  safficient  to  charge  the  hayer  with  fraud, 
that  at  the  time  of  the  purchase  be  has  no  intention  of 
paying  for  the  goods.  Saoh  at  least  is  the  lesalt  of  the 
American  aathoritiea'  The  British  decisions  favour 
the  same  view.-thoagh  the  subject  has  been  bat  soantily 
considered  in  the  cases.* 

The  prevailing  American  opinion ,  that  a  preoonoeived 
design  not  to  pay  for  the  goods  is  sufficient,  is  also 
adopted  by  the  Federal  oourts.*  It  has  been  thought 
that  it  would  be  otherwise  if  the  determination  to  avoid 

Sayment  were  oonoeived  subsequently  to  the  purchase.'* 
'he  factor  which  the  insolvency  of  the  bnyer  makes  in 
the  transaction,  is  not  that  of  an  essential  element. 
Subsequent  insolvency  may  show  the  previous  fraudu- 
lent intent,  but  it  is  by  no  means  oonclnsive.  The 
insolvency  may  be  known  to  the  buyer  and  may 
be  concealed  by  him  ;  he  may  have  no  reasonable 
ezpeotation  of  being  able  to  pay  for  the  good&  and  yet 
the  frandolent  intent  may  be  lacking.  The  insolvent 
may  still  act  in  good  faith,  believing  that  he  will  be 
enabled  to  retrieve  his  fortunes.  It  is  not  enough  that 
he  does  not  intend  to  meet  his  promise  to  pay  upon  a 
particular  day,  or  that  he  does  not  expect  to  be  able  to 
pay  all  his  indebtedness.  The  fraudulent  purpose  may 
also  be  entertained  by  a  person  who  is  perfectly  solvent, 
but  has  ni^idea  of  paying  for  the  goods  he  buys.  The 
only  important  effect  of  absolute  misrepresentations  or 
concealment  of  financial  standing  by  the  purchaser,  is 
to  render  his  fraudulent  purpose  easier  of  proof. 

The  views  just  sketched  as  preponderating  in  the 
TTnited  States,  have  been  announced  in  ConDeotiout,'> 
Delaware,!'  Eentnckv,"  Maine,'*  Maryland,"  Massa- 
chusetts,'* Missouri,"  New  Hampshire,'*  New  York." 
Vermont,'*  and  Wisconsin."  In  SteOart  v.  Smenon.'* 
the  prevalent  position  has  received  its  tnlleat  exposition. 
On  the  other  hand,  the  contrary  view  has  been  main- 
tained in  Pennsylvania,  where  it  has  been  mied,  in  the 
oases  of  Smkh  v.  Smith,"  and  BaekerUott  v.  Speiehtr?* that' 
the  intention  of  the  purchaser  not  to  pay  for  the  goods, 
and  his  concealment  of  his  insolvency,  do  not  of  them- 
selves constitute  such  frand  as  will  vitiate  the  sale  ;  but 
that  there  must  be  artifice  intended  and  fitted  to  deceive, 
practised  by  the  buyer  upon  the  seller.'^ 

lo  North  Carolina  it  has  been  lately  held  that  the 
vendor  was  entitled  to  reclaim  the  property,  and  that 
facts  warranted  a  finding  that  the  pnronase  was  made 
with  f  audulent  intent,  under  these  circumstances.  The 
porobaser  carriedon  busioesB in  North  Carolina.  Enow- 
log  himself  to  be  insolvent,  he  bought  goods  of  the  agent 
of  a  Baltimore  house.  When  asked  for  reference  as  to 
■olveooy,  he  gave  names  of  New  York  firms  only,    Im- 


(O  See  Stot7  on  Sale*,  4th  ed.,  nc  178,  and  CUM  clMd. 

(7)  See  the  caaea  cited  later. 

(8)  X*  part*  Whitaktr.    See  In  rt  Suuiltion,  L.  B.  10  Ob.  App. 

m  Mm*  v.  Bmtt,  a  Curt.  363;  Partar  t.  Bfma,  1  Low,  CM; 
Omytrt  t.  Bnitii,  3  Maaon.  3SS. 

(10)  Dom  r.  Burkt,  38  Barb.  1S7. 

(11)  Tlumpum  T.  Asm,  1*  Conn.  Tl 

(IS)  Mtan  T.  Waplu,  8  Hooat.  t81 ;  afflrmad,  4  Honst  M. 

(18j  Wood  r.  Ytatman,  Ifi  B.  Mon.  37L 

(14)  Oroa  r.  Pettri,  1  GreenL  878. 

(U)  Poma  T.  BrtuUet,  9  GIU.  *  J.  330. 

ao)  Roolef  T.  BIflow,  13  Pick.  807 ;  Daa  t.  Smtom,  8  AUen,  lU; 
Wiggin  T.  Day,  9  Gray,  97 ;  Kline  r  Bat»r,  99  Mau.  3«8. 

(17)  moault  T.  Wala,  30  Mo.  646:  fbx  r.  Wtlultr,  46  Mo.  181. 

(14  SUaart  t  Bmerum,  53  K.  H.  301. 

(1«)  AmlrtK  T.  Dietridl.  It  Wend.  81 ;  AA  t.  PuAloffl,  1  Rni,  803; 
Oary  T.  HoUtlUng,  1  Hill,  811 ;  Barnard  t  Cam^ittt,  «i  Barb.  386 ;  /Wb 
T.  Paipu,  14  N.  Y.  sag ;  Stiuuguin  t.  Taylor,  34  N.  T.  139;  Paddon  T. 
roylDT,  44N.T.I>81. 

(30)  Btdtngton  t.  Sobtrtt,  ii  Vt.  694;  Bodgedon  t.  BtObari,  18  Tt. 
ML 

(31)  Ric*  r.  Oaltor,  17  Wia.  863 ;  OarlmU  r.  Bttitt  tf  Prairie  du  Clden, 
HWia884, 

(33)  t3  N.  H.  801. 
(38;  31  Pa.  St  367. 

(34)  81  Pa.  Sk  834. 

0»)  Comfan,  liawersr,  Rodman  t.  TluMtlmer,  IS  Pa.  3t.  383. 


mediately  on  receipt  of  the  goods  he  went  into  bank- 
ruptcy." 

In  cases  where  the  purchaser  makes  false  and  frandn- 
lent  representations  as  to  his  solveney  and  means  of 
paying  for  the  goods  he  buys,  it  has  been  laid  down  that 
he  acqaires  no  right  either  of  property  or  of  possession, 
and  that  the  vendor  would  be  justified  in  retaking  the 
property.'' 

Bnt  as  will  be  seen  later,  it  is  not  nDiversally  agreed 
that  the  frandnlent  purchaser  gains  no  title  whatever, 
and  therefore  replevin  wonld  seem  to  be  the  proper 
remedy  for  the  reoovery  of  the  speoiflo  property,  espe- 
cially since  recaption  has  become  so  largely  obsolete. 
Bnt  it  the  goods  can  no  longer  be  retaken  or  replevied, 
the  vendor  may  either  treat  the  acts  of  the  traadoleni 
vendee  as  a  conversion,  and  bring  an  action  of  trovertor 
the  value  of  the  goods,  or  he  may  bring  an  action  on  the 
case  for  deceit,  or  he  may  even  ratify  the  transaction  and 
bring  tutumjMt  for  the  proceeds  of  the  articles  sold  by 
the  defrauding  purohaser.**  The  limitations  upon  thea* 
remedies  will  be  considered  later. 

The  same  remedies  would  be  available  where  the 
frand  ooncems  the  subject  matter  of  the  sale,  its 
character  and  condition  or  its  price.  But  in  such  oases 
it  is  often  diffionlt  to  determine  when  the  purchaser  it 
guilty  of  frand  such  as  renders  the  sale  snbject  to  re- 
scission. Without  misleading  words  or  conduct  by  the 
buyer,  the  sale  is  binding,  altbongh  the  purchaser  (wn- 
oealed  the  existence  of  a  mine  on  the  land  sold,  or  any 
valuable  element  of  a  chattel  of  which  the  vendor  was 
ignorant."  The  same  is  true  where  the  vendee  had 
private  information  (which  he  was  under  no  obligation 
to  divulge),  as  news  of  peace,  during  the  supposed  exiat- 
ence  of  war,  or  of  a  great  rise  in  the  foreign  market ; 
and  he  should,  concealing  his  knowledge,  hny  artiolee, 
the  value  of  which  would  be  greatly  euhanoed  by  snch 
a  fact,  of  a  person  ignorant  thereof. *<> 

So  the  sale  is  regarded  as  frandnlent  when  the  pur- 
ohaser  buys  at  auction  and  deters  others  from  biddiog, 
by  combinations  designed  to  stide  competition,  nnless 
such  association  was  rendered  necessary  by  the  magni- 
tude of  the  sale,  or  hits  any  other  object  than  that  of 
depressing  the  price  of  the  property  beli/w  the  fair  mar- 
ket  value.*'  The  sale  is  also  treated  as  fraudulent  if 
made  in  stolen  goods  or  oonnterfeit  money.**  Bo,  if  the 
goods  are  paid  for  in  worthless  checks  or  factitious  or 
forged  paper.^  In  these  cases  there  is  not  only  a  failnre 
of  coQsideration,  but  a  fraudulent  bontrivanoetoprocuctt 
the  property ;  and  the  fact  thikt  such  false  pretenoes 
may,  under  the  statutes  of  various  States,  be  regarded 
as  a  felony,  does  not  place  the  tr&nsaotion  on  the  same 
footing  As  larceny,  for  the  goods  are  obtained  under 
dolour  of  a  sale." 

Another  mode  in  which  a  frandnfent  sale  may  be 
effected  is  by  the  purchaser's  false  impersonation  of 
Another  party,  or  where  he  represents  himself  to  be  the 
clerk  or  partner  of  a  firm  in  good  standing.  If  the  goods 
are  sold  in  that  belief,  the  sale  is  snbject  to  rescission 
for  frand  ;  and  the  fraud  is  even  of  ar  more  pronounosd 
oharacter  if  they  are  sold  on  the  personal  oredit  of  the 
purchaser,  irrespective  of  any  name  he  may  nse,  or  basi- 
ness  be  may  pretend  to  act  for.  In  the  latter  oaae  the 
transaction  stands  on  the  same  footing  as  larceny,  ties- 

(36)  miion  V.  While,  SO  N.  C.  380. 

(37)  Story  on  Salea  (4th  ed),  KC  173a,  citing  Badgedm  T.  Bubiard, 
18  Vt.  804;  JoAnton  i.  Peek,  1  Woodb.  *  Iflnot,  884;  Maeon  v.  Croeby, 
1  Woodb.  *  Minot,  843. 

(38)  BawUnt  t  Applety,  3  Sandf .  (8.  C.)  411. 

(39)  POST.  Va<!treA,  3  Bro.C.C.  430;  Pideode  r.  BUkep,9B.» 
O.  605;  PreuoU  T.  Wrifht,  4  Orajr,  461 ;  BarrU  r.  li/ler,  34  Fa.  St. 
847. 

(SO)  Turnery.  Bartey,  I  Jacob.  178;  Laidltue  v.  Orv<>», 3 Wbeat. 
ITS ;  Ax  T.  MactrelA,  3  Bra.  C.  C.  430 :  Pretcott  t.  WriflU,  4  Oray,  481 ; 
Story  on  Sales  (4th  ed.),  Kc.  178. 

(81)  PMppen  T.  SUctney,  8  Met  887;  JmHntr.  Print.  80  CaL  878; 
Omilh  T.  Oreentse,  3  Der.  136;  SewU  r.  Janet,  1  Watta  &  S.  138; 
BwUier  t.  ^SHIei,  8  Qllm.  639. 

(S3)  Titoombf.  Wood,  38  Me.  568;  Qrem  t.  Btmpkrty,  50  Pa.  St. 
313:  lee  r.  Porluood,  41  Ml>^  109. 

(88)  OocKran  t.  Slettarl,  il  Minn.  488 ;  Bame  T.  Oro»e,  Ryan  *  M. 
414;  While  t.  Oarden,  10  C.  B.  919;  Brttlol  T.  WUemore,  I  Bam.  « 
Cress.  614. 

(84)  rAHomt  T.  Wms  *  Oratt.  2ta 
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pmM  or  oonvenion  by  a  bailee,  and  then  is  no  Bale  to 
the  defrandiDft  peraon,  and  no  semblance  of  a  title  gained 
by  anoli  fraadalent  po«aei8or  of  the  f^ooda.'* 

Where  the  sale  is  tainted  with  frand  in  any  of  its 
ooantleM  fonni,  the  vendor  has  the  ri(;ht  of  resoission 
•nd  the  privilege  of  ratification.  He  may  affirm  the 
oootraot  by  bringing  aimmp*it  tor  the  price  of  the  goods  ; 
bat  he  cannot  brlug  aocb  action  before  the  term  of  credit 
has  expired,  for  in  affirming  the  contract  he  is  boand  by 
its  terms." 

Ratification  may  also  be  effected  indirectly  by  delay 
in  reseindiDg,  or  by  accepting  the  benefits  of  the  sale  in 
any  shape,  or  other  acts  of  acqaiescence  in  the  fraad  or 
indorsement  thereot  Bnt  mere  delay  (as  waiting  a  few 
days  before  the  prsBentment  of  a  cbeqae),  will  not 
operate  as  a  ratification  nnless  it  clearly  indicated  an 
intention  not  to  rescind.^  Having  once  affirmed  the 
sale,  however,  by  bringing  attumptit,  the  vendor  cannot 
then  change  bis  mind,  abandon  his  snit,  demand  the 

goods  and  proceed  in  trover,  under  the  claim  that  he 
as  rescinded  the  sale  for  fraad."  He  is  not,  how- 
ever, precluded  from  setting  op  the  fraud  as  against  the 
plea  of  a  discharge  in  bankrnptoy  made  by  the  pur- 
chaser." Kor  does  the  proof  of  a  olaim  and  the  receipt 
of  a  dividend  in  bankruptcy,  upon  notes  given  for  the 
goods,  prevent  the  maintenance  of  an  action  for  the 
fraud  perpetrated  in  procaring  the  sale.^  While  the 
defrauded  vendor  has  tbe  alternative  of  ratifying  the 
oontract  of  sale,  his  option  may  be  exeroiaed  in  favour 
of  rescinding  the  sale, ,  Bnt  be  oannot  thus  disalBrm  the 
aale  and  yet  retain  any  consideration  received  for  the 
transfer,  bnt  must  restore  snoh  consideration  or  make  a 
tender  of  the  same,  so  that  if  his  offer  is  refused,  be 
may  be  able  to  allege  performance  of  all  obligations  on 
his  parr.^i  Bat  if  the  article  is  absolutely  valueless,  it 
would  be  a  nugatory  act  to  return  it."  Nor  is  it  neces- 
sary to  make  reimbursements  of  moneys  expended  in 
furtherance  of  tbe  fraud,  as  in  paying  the  government 
tax  on  whiskey  which  had  been  placed  in  a  United 
States  bonded  warehouse,  where  snob  soma  were 
advanced  in  order  to  proonre  tbe  possession   of  the 

Property,  by  a  party  acting  in  oolluBion  with  the 
afrauding  purchaser."  Bat  it  has  been  laid  down,<< 
and  the.  statement  is  presumably  applicable  to  a  de- 
frauded vendor,  that  a  party  having  an  election  to 
lesciod  an  entire  contract  mast  rescind  it  wholly  or  in 
no  part.*'  He  cannot  avoid  it  to  retain  his  property, 
ana,  at  the  same  time,  enforce  it  to  recover  damages." 
The  oontract  cannot  be  rescinded  as  to  one  party,  and 
be  kept  in  force  as  to  the  other.*' 

The  restoration,  or  an  offer  eqaivalent  thereto,  must, 
like  the  rescission,  be  made  promptly.  The  notes  of  a 
third  party  mast  be  surrendered  before  suing  in  tort  tbe 
fraodulent  vendee  who  has  given  them  in  paymaot.** 
Bat  when  the  notes  of  the  defrauding  purchaser  are 
given  for  the  goods,  the  vendor  may,  upon  discovering 
the  fraud,  bring  trover  or  replevin  without  first  sur- 
tenderiug  the  notes ;  bat  be  must  do  so  either  before 
the  trial,**  or  on  the  trial.^ 

8t)  £(R7«br(l  T.  Merry,  1  H.  A  N.  SOS ;  Hallini  v.  Fovltr,  7  Eng. 
r.  App.  7(7;  Hardman  y.  Booth.  IH.  ft  C.  804;  ifoodf  t.  Blah, 
117  Mu*.  S3;  i>«an  v.  yatu,  n  Ohio  St  888 ;  Barttr  r.  JMumor*,  n 
Pa.  St.  4>7;  Oindy  T.  Undtt,  <  App.  Caa  «9. 

(S«)  ButUr  T.  midrilh,  t  Met.  4»:  KtUoni.  TwpU.  1  Brad.  (III.) 
•»;  Jforterfy  t.  ainfferm,  8»  IlL  4M;  SUiMrt  T.  Bmtrton,  M  N.  H. 
801 1  BictuU  T.  Buck,  «8  Ind.  33t. 

(87)  Modfun  T.  BarreU,  U  Ohio.  St  88. 

(88)  Bulieleyx.  Jlorvm,  M  Conn.  688;  compan  DaUon  t.  SamiUon, 
1  Hannejr  (N.  B.),  4M. 

(89)  ffHtmrt  V.  XmtntH,  «S  K.  H.  801. 

(40)  JtBam  t.  Fox,  I  Bnd.  (lU)  177;  eompai^  to  similar  offset, 
IfaOtr  r.  Tiuier.  New  York.  Notei  of  Cane,  December  18,  1881; 
mentioned  in  18  Reporter,  3>3. 

(41)  BorrUi  t.  UNug,  M  He.  8{7 ;  WeiougMf  r.  MouUoit,  47  N.  B. 
SOS 

(4S)  See  Vortm  t.  Toimig.  8  Oreenl.  88,  note. 

(48)  Aieir<nA<<iii<r  t.  AugoriM,  81  M.  Y.  SM. 

(44)  BenJ.  on  Salee  (8d.  Am.  ed.),  we.  4«S.  note  a 

(4»)  UMmt  t.  BradUf,  t»  Kdt.  4J7 ;  roorhou  v.  Jgarl,  8  Hill  (N.  T.), 

sss.ssa 

(48)  JimkiHiY.  atmfmm,UU».»ei;  Weoiir.  Sa6<a,  41  N.  H.  818. 

(47)  CooMfty.  Brigham.l  Met  520;  PuUaiory.  BtvOle,  3  Hun,  600. 

(48)  Nirloik  t.  Tovng.  8  Oreenl.  S3,  not& 

(49)  CtfhOt  T.  BortHt,  IS  Cal.  114;  iWlu  r.  Bradht,  1  Send.  680. 
(iO)  Sortm  T.  Totmt,  8  OreenL  18,  note; 


The  disaffirmance  of  the  contract  of  sale  may  be  made 
aa  late  as  daring  tbe  trial,  if  the  fraad  is  then  for  the 
first  time  discovered,"  Indeed,  the  general  principle 
is,  that  the  defrauded  vendor  must  rescind  with  due 
diligence,  and  within  a  reasonable  time  after  the  dis- 
covery of  tbe  fraad.  He  may  keep  the  matter  open  so 
long  aa  be  has  done  nothing  in  the  way  of  ratifying  tbe 
transaction."  Bat  he  may  lose  his  right  to  rescind  by 
delay  if,  in  cooseqosnce  of  such  delay,  the  position  of 
the  wrongdoer  is  altered ;  and  he  will  lose  it  absolately 
if,  daring  tbe  interval  between  tbe  delivery  of  the  gooda 
and  tbe  disaffirmanoe  of  tbe  sale  by  the  defrauded 
vendor,  the  goods  have  been  sold  to  an  innocent  third 
party  for  a  valuable  consideration.'* 

The  bona  fidt  purobaser,  in  such  a  ease,  who  paya 
actual  value  and  is  tree  from  knowledge  or  notice  of  the 
fraud,  stands  id  a  better  position  than  tbe  original 
owner  who  baa  allowed  himself  to  be  deoaived.  Bach 
a  Ixma  Jidt  parebaser  ia  protected  in  his  right  to  the 
property  for  whiob  ha  baa  paid  in  ignorance  of  tbe  fraud 
perpetrated  by  bis  vendor.  This  protection  is  eatabliahed 
by  the  anthorities.^  It  baa  been  declared  by  the  oonrts 
of  California,''  Oonnecticut,"  Delaware,''  Georgia," 
Kansas,"  Kentucky,"  Illinois,*'  Indiana,"  Iowa," 
Maine,**  Maryland,"  Massacbuaetts, "  Minnesota,*' 
MisBiBsippi,"  New  Hampshire,"  New  York,"  Ohio," 
Pennsylvania,"  Tennessee,"  Virginia,'*  Wisconsin." 
In  England,  the  protection  of  the  ionooent  pnrohaaes 
from  a  fraadalent  vendee  is  also  established.'* 

Tbe  principle,  or  process,  by  which  the  defrauded 
vendor  is  divested  of  bis  title,  and  it  becomes  established 
in  the  bona  fide  purchaser  from  the  fraudulent  vendee,  is 
not  tally  agreed." 

The  American  annotator  of  Benjamin  on  Bales  fitly 
remarks  on  this  point : — "In  some  oases  it  is  assumed 
that  when  a  sale  of  goods  is  procured  by  fraud  of  tbe 
vendee,  no  title  passeB  to  him,  bnt  the  vendor  still 
retains  the  legal  right  in  tbe  goods,  and  baooe  it  ia 
oonoluded  that  a  person  who  baa  no  title  to  goods  oan 
convey  none."  "  Bat,  at  the  same  time,  it  is  agreed 
that  a  third  person  may  acquire  a  good  title  from  a 
fraudulent  vendee  by  giving  him  value  for  the  property, 
or  incurring  some  responsibility  upon  the  credit  of  it, 
without  notice  of  the  fraud.  Ia  such  a  case,  it  i^  said 
that  the  anperior  equity  of  the  innocent  parohaaer  ia 

(81)  Cbmfll  V.  London,  it.,  Jt.  Co.,  I«  A  R.  7  Excb.  St. 
(U)  Ibid. 

(U)  See  Barnard  r.  CampbtB,  58  V.  T.  75. 
(54)  See  15  Am.  U  Rev.,  S87. 

(65)  Paft  T.  ff/Tial,  13  CU.  488;  Barffmi  r.  Sturm,  S8  CU.  ttf. 
(M)  Thompton  t.  Rom,  16  Onm.  11 ;  mUiamioH  r.  Ruuel,  88  Coon. 
408. 

(57)  Jftari  T.  WapleM,  4  Honet  OS;  aOrmlng  a  c,  8  Honit  tSL 

(58)  Kern  r.  ITturier,  57  (}«.  173.  . 
(69)  Wilion  r.  Futter,  9  K»n.  7S. 

(<0)  ..InwUT.  (SMi<iai,4I>iiw,l«0;  Wood  j.  FoXnM,  16  B.  Hon. 
37L 

(61)  ChtettoDo(iOo.y.nitr,WYSLim\  01ila,*e.;  R.Co.y.X*n; 
48  111.  558. 

(83)  Sharp  y.  Janet,  18  Ind.  tU. 

(68)  Ontfo  aarch  Fattort  v.  Uninim,  December  SO,  1881 «  1«  H.  W. 
Rep.  900. 

(64)  DU$on  y.  Randall,  83  Me.  30] ;  Tileomb  y.  Wood,  88  Me.  668. 

(65)  PomUy.  Bradlee.  9  OIIL  A  J.  330;  HaUy.  Binkt,  3t  Md.  606. 

(66)  Rotoltt  y.  BigeloK,  13  Pick.  307  (1883)  ;  Bqffman  y.  SoUe,  « 
Mete.  68 ;  Uoody  y.  Blatt,  117  Mast.  38. 

(67)  CocAran  v.  Steu?art,  31  Minn.  486. 

(68)  Leo  y.  Porluood,*\  Mita  1(8. 

(69)  Kinfibiiry  y.  Binitk,  13  N  H.  109;  WaioagKby  y.  Uonttom,  47 
N.  M.  805. 

(70)  Boot  y.  FronOi,  8  Wend.  670,  Barnard  r.  CamfMH,  58  N.  T.  78; 
Steveni  y.  Braman,  79  N.  Y.  354. 

(71)  i)«anT.  rmei,  33  Ohio  St  838;  Comlnu  y.  Oumfior,  83  OUo 
St  178. 

(73)  ThompKn  y.  Leo,  8  Watt*  ft  S.  478;  SbuMr  v.  Beal^,  40  Pi. 
St  417. 

(78)  Atandale  y.  Morgan,  6  Soeed,  708;  B—Mnt  v.  BatU,  6  Jcre 
Baxter,  688. 

(74)  WitHanu  T,  (Hten,  6  Oiatt  S68;  SteanuMp  Q>.  y.  BurdtkardI, 
81  Gntt  664. 

(76)  aiUfftldl  y.  Poaf,  16  WIi.  688;  met  y.  CuUer,  17  Wta.  17S; 
Slnfftr  Mant^faelnrint  Co.  y.  Sammont,  49  Wit  316. 

(76)  See  (he  cases  rarlewed  by  Benjamin,  and  the  latter  decMoas  of 
Attenbonrngh  y.  Dock  Co.,  t  0.  P.  D.  450  (1878) ;  and  Bolboodt  v.  ZoM- 
Mn,  4  (2.  a  O.  884.  affirmed  5  ().  B.  D.  384  (1880). 

(77)  Ooorge  v.  KimbdU,  14  Pick.  341.  per  Morton,  1, 

(78)  The  words  "  hence  It  Is  eondaded,"  should  latbar  rtid, "  It  la 
also  declared." 
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allowed  to  ovomome  the  legal  rights  of  the  owner  ;  and 
it  la  said  to  be  the  single  iDBtanoe  in  whioh  onr  law 
divests  the  title  to  property  withoot  the  owner's  oonsent 
or  defaalt.'* 

"Thediffloolty,"  remarks  the  oommentator, "  consists 
in  traoiDg  the  title  and  reoonoitlog  the  right  of  the  de- 
frauded vendor  to  leolaim  his  property  in  the  hands  of 
bis  fraodalent  vendee,  with  the  vesting  of  the  title  in 
gnoh  pnrohaser.  This  diffionlty  is  obviated,  however, 
by  adopting  the  doctrine  of  the  text— that  the  contraot 
is  not  void  ab  {»>«o,  hot  is  voidable  at  the  option  of  the 
vendor,  as  between  -him  and  the  vendee,  and  those 
olaiming  nnder  bim,  without  oonsideration,  or  with 
notioe  of  the  fraad.  The  reference  in  these  comments 
is  to  the  English  doctrine  embodied  in  the  anthorities 
already  cited  herein  as  establishing  tbs  protection  of 
iono  ^dk  purchasers  from  fraodalent  vendees. 

The  same  view,  that  the  frandaleot  vendee  has  a 
title,  tbongh  it  is  voidable  and  defeasible  at  the  option 
of  bis  vendor,  widely  prevails  in  America.  It  was 
dearly  annoacqed  in  the  case  of  Rowley  v.  Bigtlow,"  has 
been  explained' in  other  oases,'  and  has  been  aiopted 
not  only  in  massachasetis,  bnt  also  in  New  Hamp- 
shire,)* Maine,**  DelawBre,*^  and  Virginia."  It  has 
also  received  support  directly  and  indirectly  In  New 
York.**  Bnt  the  prevailing  tendency  in  that  State,  as 
well  as  in  Maryland  *7  and  Ohio,**  is  to  lay  most  stress 
upon  the  principle  that  the  rightful  owner  is  estopped 
from  asserting  his  right  when  the  act  of  conferring  upon 
bis  vendee  the  possession  (and  the  indicia  of  title),  has 
led  to  the  payment  by  an  innocent  purchaser.  At  the 
same  time,  the  superior  equity  of  the  innocent  purchaser 
Is  regarded  as  an  element  of  importance,  and  even,  in 
the  latest  instance,  his  defeasible  title.**  It  wonid 
unduly  extend  the  limits  of  the  present  article  to  show 
the  scope  and  limits  of  the  term  "  iona,^  porchasers" 
in  this  eonnezion,  bnt  these  partionlars  may  readily  be 
presumed  from  similar  transactions  in  oooveyanoes  of 
real  property  and  transfers  of  negotiable  paper.^— <%fUni/ 
Law  Jimrrud. 


THE  ASSOCIATED  LAW  OLERKS  OF  IBELAND. 

The  usual  weekly  meeting  of  the  committee  of  this 
association  was  held  on  Monday  evening.  The  atten- 
dance iooloded  Messrs.  Maonamara  fin  the  chair), 
3'ervise,  O'Brien,  Dodd,  Condell,  Dowhog,  Shelly,  &c. 
The  secretary  announced  a  donation  by  Mr.  John 
Falconer,  of .  Baokville-street,  to  the  library,  of  Mr, 
M'Dermott's  wprk  on  the  Land  Act.  On  the  motion 
of  Mr.  Jervise,  seconded  by  Mr,  O'Briea,  a  warm  vote 
of  thanks  was  given  to  Mr.  Falconer  for  his  continued 
assistance  to  the  association.  The  president  annoanoed 
that  in  compliance  with  the  wish  of  the  commiUee 
their  meetings  would  be  adjonrned  until  the  first 
Monday  in  October,  but  he  trusted  that  they  woald  be 
able  to  attend  the  usually  monthly  meetings,  and 
acoordingly  moved  that  the  monthly  meetings  stand 
adjonrned  to  Monday  the  7lh  August,  which  having 
been  seconded,  the  motion  was  carried.  The  meeting 
shortly  afterwards  adjourned. 


Thk  Oompt  Praotioee  Bill  has  been  abandoned  tot 
tbe  present  session. 

(79)  Ftndier,  J.,  in  Barnard  r.  CampbtU,  85  Barb.  388,  389;  8.  a, 
58  N.  Y.  78;  Root  r.  nwtch,  IS  Vend.  S70 ;  Monrey  t.  WaM,8  Cow. 
SS8;  B<ifmanT.  Careu.  ta  Wend.  318;  AtH  r.  Putnam.  1  HIU  <N.  T.) 
S07:  BwUa-  t.  Hudam  Biver  Iron  and  ilachino  Co.,  30  Barb.  493; 
Wmianu  Y.  Birch,  g  Boaw.  39S. 

(80)  13  Pick.,  tl3. 

(81)  Stamu  T.  ^da,  33  Barb.  ISO;  Somerr.  Bromr,  3  Pick.  184, 301 ; 
An-  T.  Bactt.  19  Me.  981. 

(S3)  Ktngilnuy  r.  Smith,  13  K.  H.  109. 

(83)  Tttcomlt  T.  Wood,  38  He.  £83. 

(84)  Moari  t.  Waples,  8  Houat.  S81 ;  s.  o.,  4  Honst,  83. 

'  (St)  trUHonu  T.  (H>en,  *  Qratt.  388;  attampthip  Co.  v.  Bttr^Oarit, 
tl  Oratt.  884. 

(88)  Sea  Xefter  r.  Harbeck,  3  Daer,  873 ;  Stetau  y.  Hyde,  SS  BaTb. 
180;  Padden  t.  Tatlor,  44  N.  Y.  871. 

(87)  Batt  T.  BinSu,  31  Mid.  418. 

(88)  Oimiai  T.  Chattdltr,  13  Ohio  St  18t. 

(89)  Barnard  t.  CampbtU,  68  N.  Y.  73. 


EVIDENCE  BY  EXPERIMENTAL  TESTS. 

At  the  trial  of  WUUami  v.  The  Ftttiiaog  Ry.  Co.,  at 
Carnarvon,  on  the  14tb  inst,,  in  wbioh  the.  plaintiff 
claimed  damages  for  negligence, 

ilfr.  SmetenhaiTi,  Q.C.,  who  appeared  for  him,  asked 
Hnddleston,  B.,  to  allow  the  plaintiff  to  walk  across 
tbe  court  before  the  jury,  with  a  view  to  convince  them 
that  the  lameness  alleged  was  not  assumed. 

His  LoKDSHip  declined  to  allow  this  test,  aiid  said, 
that  ever  since  he  had  been  reported  to  have  said, 
during  the  hearing  of  tbe  case  of  Belt  v.  Xaioei,  that  he 
should  allow  the  plaintiff  to  make  a  bust  of  himself  in 
court,  he  had  been  pestered  to  allow  all  kinds  of  tests 
to  be  gone  through  in  court  before  tbe  jury,  and  be 
wished  it  to  be  known  that  the  Press  nsd  entirely 
misrepresented  bim  in  this  matter,  and  that  he  had 
never  indicated  that  be  should  allow  such  a  course  to , 
be  taken. 


TEXT-BOOK  ADDENDA. 

(Fran  tha  Imt  Jo»mat.'\ 

l^eeilxild  on  WiUi  (Und  Edition),  4SS. 

A  power  to  appoint  among  such  grandchildren  as  should 

be  living  at  a  time  which  migbt  or  might  not  be  ascertained 

within  the  preacribed  period,  held  void  under  the  roles- 

against  perpstuitLas  (Blight  v.  MartwoU,  51  Law  J.  Rap. 

Chanc  162). 

Dart  on  Yendonflnd  Pwrthaten  (Sih  BdUim),  768. 

Where,  on  a  sale  of  lands,  tbe  vendor  covenants  that 
other  lands  shall  not  be  sold  except  subject  to  a  restrictive 
covenant^  tbe  purchaser  is  entitled  to  the  benefit  of  any 
soch  restriotive  covenant  to  which  any  vendee  or  sub-vendee 
of  tbe  other  lands  may  have  become  liable  (NieoU  v. 
JPmning,  51  Law  J.  Rep.  Ohanc.  1001. 

APPOIHTMEITTS  AITO  PBOMOTIOHS. 

Mr.  Garrett  Eagle,  barrister-at-Iaw,  'bas  been  ap- 
pointed a  stipendiary  magistrate  for  tbe  ooanty  of 
Cavao. 

Mr.  Pbilip  Thomas  Lyster,  barrister-at-Iaw,  has  been 
appointed  a  temporary  stipendiary  magistrate  for  tbe 
county  of  Qalway. 


BOOKS    BECEIVED. 

A  Summary  of  the  Lav  and  Praeiiee  in  Admiralty.  With 
an  Appendix,  containing  a  List  of  the  Statutet  relating  to 
AdmiraUy  ;  an  Epitome  of  the  Merehant  Shipping  Aeti; 
Admiralty  Rulei  and  Eormi ;  the  County  Court  Rulet  and 
forme  relating  to  Admiralty;  Feet  paid  and  aiinotd  in 
the  Admiralty  Dieinon;  and  Forme  </  Bottomry  and 
Reepondentia  Bondt.  By  T.  EuBUOB  Sxiro,  vt  the  Inner 
Temple,  Barrister-at-Law,  &c.  Second  Edition.  London  : 
Stevens  and  Haynee,  Law  Fublishera,  Bell-yaid,  Temple, 
bar.    1882. 

Caetell'i  Bietory  of  England  from  the  earliett  period  to  the 
pretent  time.  With  about  2,000  Illustrations.  Part  88. 
London,  Paris,  and  New  York :  Oassell,  Petter,  and 
G-alpin. 

Milton's  Paradise  Lost.  Dluatrated  by  G-ostave  Dor^ 
Edited,  with  Notes  and  a  Life  o{  Milton,  by  the  late 
BoBEBT  YJkVafus,  D.D.  London :  Cassell,  Petter, 
Galpin,  it  Co. 

Contemmtrarg  RerietB.  August,  1882.  London  :  Strahan 
and  Co.,  Limited,  Paternoster-row. 


On  Thursday,  after  Mr.  Recorder  Falkiner  bad  dis- 
missed a  civil  bill  pnxjess,  brought  by  John  Fitapatriok, 
a  tutor,  the  plaintiff  produced  a  revolver,  and  exclaimed , 
"By  heavens,  won't  you  give  me  justice r  I'll  show 
yon."  The  man  was  seized  by  the  police,  and  said  ha 
did  not  intend  to  injure  Mr.  Falkiner,  bat  only  to 
protest  against  the  decision. 
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COURT   PAPERS. 

LAND     JUD6E8. 

Mttliifi  for  next  Week  so  far  m  tMite  «r«  aitpolnted. 

Before  the  Et.  Hon.  Jooaa  FLAS^aAK. 

MONO  A  7. 

Iir  Ceaxbsb. — J.  O'Sbea,  propoaaL — ^P.  Hanly,  Mlo- 
eete. — J.  Truemiui,  from  27th. 

Lf  CODBT. — ^M,  Mearea,  payment  hy  receiver. — C.  Levii, 
Bnal  icbedale. — W.  KowUnd,  receiver. — B.  Hall,  pay- 
ment.—W.  J.  Griffith,  receiver.— H.  G.  Smith,  do. 

Before  ExAlOHn  (Mr.  Kennedy). 
B.  Eagerty,  vouch. 


TUBS  DA  T. 
Before  Examihib  (Mr.  Kennedy). 
H.  Hoi;gaD,  rental. 

WEDNBSDA  T. 
In  Cbakbeb.— a.  Noble,  confirm  sale. 

Before  EZANIllXB  (Mr.  Kennedy). 
TroHee  0.  St.  Qeoige,  refereooe. — J.  M.  Ooohrane,  dow 


THUR8DA  T. 
Before  ExaKIBIB  (Mr.  Kennedy). 
G.  Graham,  rental. 

Before  the  Rt.  Hoi).  Jodob  Obhsbt. 
HONDA  7. 

In  Oravbbb. — M.  Hall,  payment. — T.  Mai^y,  propo- 
■al.— W.  T.  Mnrray,  do.— T,  J.  Nolan,  to  diadurge  re, 
oeiver. 

I»  CoOTlT.— T.  Manly,  final  Bohednlek— H.  St.  Geoi^ 
receiver. — N.  Butler,  do. — Armstrong  v.  Armetrong,  to 
extend  receiver.— K.  Ramsay,  as  to  order. — J.  Bury,  final 
schedule. — B.  L  Hartstonge,  do.— .J.  W.  M^dea,  carriage. 


TUESDA  T. 

Ik  Chaxbkb. — M.  A.  Moore^  delay. — E,  Hogan,  ai  to 
conveyanoe. 

IB  ConBT.— P.  H.  Hore,  final  schednle.— H.  J.  M<mt- 
gomery,  to  amend  schednle. — R.  Kellett,  from  89th.— 
U.  y.  Mnllins,  leoeiver. — M.  Thorn,  to  make  order  abao- 
Inte, — G.  Warborton,  to  diaoharge  purcbaaer. — J.  Fenton, 

objection. — S.  D.  Wrigbt,  for  surrender.— rj.  Gill,  reoeiver, 

T.  Boaeingrane,  to  let  lands. 


TBUnSDA  T. 

Iv  (Thambbb.— C.  Langdale,  payment 

Lf  CJotJBT.-M.  J.  M'Kee,  eonBnn  wtle.— E.  S.  Brennan, 
a^jonmed  motion.— T.  HigiAU,  final  schedule.— Q.  B. 
Lambert,  receiver.— G.  E.  Lambert,  cross  notice.— ^il>. 
■gneea  BeltOD,  payment. — O.  Bams,  final  schedule. 


B.  BnBKB^ 
T.  U<GLTirN, 


fSIDA  r. 

8ALBB  IB  OOUBT. 


•  2  lots. 

•  1  lot. 


Before  ExAXinxB  (Mr.  M1)onneU). 
M.  H.  Jordan,  rental 


LAND  JUDGES'  OOCBI.- 

BILBS. 

Jaly  11. — Before  the  Right  Hon.  Jadge  Flahaoax. 

Ottt  or  LncBBiOK,  and  Gocntixb  or  Lucbbick  aics 
Clabx. — Estate  of  the  Mayor,  Aldermen,  and  Burgessea 
of  the  Borough  of  Limerick,  owners ;  John  Stephent, 
petitioner.    All  held  in  fee. 

Lot  1.— The  Great  Lax  Weir  and  Fishers'  Stent,  near 
Limerick ;  yearly  profit  rent,  £296 ;  government  valu- 
ation, £600 ;  sale  ^joarned. 

Lot  2.— Gas  works  and  premises  at  West  Watergate, 
Limerick ;  yearly  profit  rent,  £86  lOs.  8d. ;  government 
valnation,  £101  10s. ;  si^le  adjourned. 

Lot  3.— Houses  and  premises  at  West  Watergate, 
Limerick  ;  yearly  profit  rent,  £26  8a. ;  government  valn- 
ation,  £27.    Sold  to  Stephen  Hastings  for  £265. 

Let  4.— Gortacklins,  or  Mulgrave-street,  in  city  of 
Limeriok ;  yearly  profit  rent,  £41 16s.  4d. ;  government 
yaluation,  £446,    Sold  to  T,  M'Mahon  Cregan  for  £780. 

Lot  6. — House  and  premises  at  Mungret-street,  city 
of  Limerick;  yearly  profit  rent,  £12  ;  govnrDmeot  valu- 
ation, £20.    Sold  to  Patrick  Riordan  for  £140. 

Lot  e.—Hoases  and  premisea  at  Robert-street  and 
Carr.street,  city  of  Limerick ;  yearly  profit  rent,  £3  8b.  ; 
govemment  valnation,  £108.  Sold  to  T.  M'Mahon  Cregan 
for  £60. 

Lot  7.— The  lands  of  Rhebogne,  in  the  oity  of 
Limerick;  oontaiaiog,  77a.  3r.  8p. ;  yearly  profit  rent, 
£106  19s.  9d. ;  gnveroment  valaatioa,  £116  lOs.  Sold 
to  Timothy  and  Thomas  Eartigao  for  £1,950. 

Lot  8. — The  lands  of  Clino,  barony  of  Clanwilliam, 
oonoty  of  Limerick ;  oontainioe,  91a. ;  yearly  profit  rent, 
£98  6s.  2d. ;  government  valuation,  £118  Ss.  Sold  to 
Edmond  Keane  for  £1.665. 

Lot  9. — Spittal  Land,  in  the  same  barony  and  eoanty ; 
oontaining,  12a.  2r.  18p. ;  yearly  profit  rent,  £9  lOs.  Sd. ; 
government  valnation,  £87  16s,  Sold  to  John  Stephen! 
for  £166. 

Lot  10. — St.  Lawrence's  Cemetery,  in  the  same  barony 
and  oonnty ;  containing,  13a.  8r,  16p. ;  yearly  profit  rent, 
£67  16s.  8d. ;  government  valnation,  £36  6a.  Sold  to 
Bev.  D.  Fitzgerald  for  £1,230. 

Lot  11. — ^Part  of  Qortaamanagh,  in  the  same  batony 
and  oonnty ;  oontaining,  10a.  Or.  9p. ;  yearly  profit  rent, 
£31  8s.  lOd, ;  government  valuation,  £22.  Sold  to 
Patrick  Kelly  for  £570. 

Lot  12. — Corkauree,  in  the  barony  of  Pabble  Brien,  ■ 
and  county  of  Limerick;    oontaining,  91a.  Or.  80p.  i 
yearly  profit  rent,  £266  IBs,  8d, ;  government  valaation, 
£160.    Sold  to  Patrick  Riordan  for  £4.865. 

Lot  18, — Pennywell,  partly  in  the  city  and  partly  in 
the  county  of  Limerick ;  containing,  la.  2r.  3p. ;  yearly 
profit  rent,  £10  lOs.  2d. ;  govemmeat  valaation,  £20 16ai 
Sold  to  T.  M'Mahon  Cregan  for  £145. 

Lot  14,— .Houses,  &o„  at  O'Halloran's-Iane  and 
Thomondgate,  oity  of  Limerick ;  yearly  profit  rent^ 
£8  4b.  8d. ;  government  valuation,  £10  5a. ;  Bold  to 
Mary  Anne  Dooley  for  £100. 

Lot  16.— Eight  houses  at  Thomondgate,  Limeriok; 
yearly  profit  rent,  £9  10s. ;  gOTsmment  valnation,  £14. 
Sold  to  John  Goggio  for  £135. 

Lot  16. — Honees  and  premises  at  Thomondgate, 
Limeriok;  yearly  profit  rent,  £16  10s.;  government 
valuation,  £21  lOs. ;  not  sold. 

Lot  17, — Houses,  &o.,  at  Thomondgate,  Limeriok; 
yearly  profit  rent,  £13  7s. ;  government  valaation, 
£18  lOs.   Sold  to  G.  W.  BasaeU  for  £70. 

Lot  18.— House  at  Thomondgate,  Limeriok ;  yearly 
profit  rent,  £12;  government  valaation,  £18.  Sold  to 
Edmond  Keane  for  £190. 

Lot  19.— Ground  and  premises  at  Osmington-terraoe, 
Limerick;  yearly  profit  rout,  £10;  government  vala> 
atioD,  £86.    Sold  to  Mr.  Trousdell  for  £270. 

Lot  20. — Hoases  at  Thomondgate,  Limeriok ;  yearly 
profit  rent,  .£7  2s. ;  government  valaation,  £43.  Bold  to 
Wm.  Tanghan  for  £160. 

Lot  21.— Houses  at  Thomondgate,  Limeriok ;  yearly 
profit  rent,  £15 ;  government  valaation,  £18  Sold  to 
Wm.  EUard  for  £125. 
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Lot  22.— House,  forge,  and  premises  at  TbomoDdgate, 
Limerick ;  yearly  profit  rent,  £8  15b.  ;  goveroment  vala- 
•tlon.  £13.    Sold  to  Q.  W.  Busett  for  £76. 

Lot  28.— Hoaae  and  premises  at  O'Halloran'g-lane 
andThomondgate,L{meriok ;  yearly  profit  rent,  £11  lOs. ; 
gOToromeat  inhlaatioo,  £31.  Sold  to  F.  M'Namara  for 
£160. 

Lot  24.— HoDse  and  premises  at  Thomondgate,  Lime- 
rick ;  yearly  profit  rent,  £4  Ss.  6d. ;  goveroment  vala- 
atioD,  £12.    Sold  to  John  Ooggia  for  £75. 

Lot  25. — Honse  at  Thomondgate,  Limeriok;  yearly 

Sroflt  rent,  £20 ;  government  valnation,  £14  lOs, ;  witht 
lawn. 

Lot  26. — Honses  and  premises  at  North  Strand,  Mass- 
lane,  and  Clnne'a-Iane,  Limeriok;  yearly  profit  rent, 
£2  6a.  2d. ;  government  valaation,.  £100  Sold  to  T. 
M'Mahon  Gregan  for  £85. 

Lot  27.-— Innisoattery,  or  Soattery  Island,  in  the  River 
Shannon,  connty  Clare;  ooutaiolog,  172a.  2r.  18}p. ; 
yearly  profit  rent^  £28  19s.  8d. ;  government  valaatioo, 
£123  6b.    Sold  to  Stephen  O'Mara  for  £660. 


COURT  OP  BANKRUPTCY. 

AimrDioAHONs  in  bankruftct. 

fk«  d»lu  tf  Aitudleatiau  art/lrit  giwtn,  Ikt  StMngt/oilou  in  llalia. 

Cott«r,  James,  of  Patrick-atraet,  Fermoy,  in  the  eoanty  of  Cork, 
grocer.  June  23;  Tuetdagt  Jub/ 26,  iad  Friday,  Augu$t 
11.     Uichael  Larkm  ^  Co.,  lolra. 

Eakin,  Andreir,  of  21  English-aCreet,  in  the  city  of  ^^magh, 
druggist.  Jnne  28 ;  Tuaday,  July  25,  and  Fridas,  Augtui 
11.     MdOoy  4  ^oUoy,  aolrs. 

Bobinaon,  Joseph,  of  No.  1  Foater-place,  Dublin,  wine  mer- 
chant trading  as  Joseph  Robinson  and  Co.  July  7; 
Tuetchy,  Augutt  1,  and  /Vida;,  Avgiut  18.  John  L.  and 
W.  ScaUaii,  solrs. 

Townshend,  the  Reverend  Horace,  of  the  Orove,  Tnam,  in  the 
county  of  Galway,  Clerk  in  Holy  Orders.  Juljr  12: 
Friday,  Auoust  i,  and  TVianfoy,  Auguit  22.  Siehard 
Davorea,  aolr. 


BIRTHS,  MARRIAGES.  AND  DEATHS. 

MARR1AGB8 

DRAPES  and  BAOOT-Jnly  38,  at  Trinity  Church,  Rathmlnes.  by 
the  Rer.  John  L.  Urapea,  Rector  of  Tallow,  and  Chanoellor  <rf 
Lelghlin  Cathedral,  brother  of  the  bridegroom,  a'siaied  by  the  Rer. 
W,  U.  KniTOUgha,  Incumbent  of  the  Mariners'  Church,  Kingstown, 
the  Rer,  Vernon  It  Drapea,  Incumbent  of  Kells,  and  Canon  of 
Mayne,  Diooeae  of  Oaaory,  to  Frances  Louisa,  widow  of  tlie  late  C.  A. 
Bagot.  Eaq.,  solicitor,  and  youngest  daughter  of  A.  8,  Kerr,  H.l>., 
lata  of  Butland'Sqnarr,  in  this  city, 

HOLMES  and  CONCANNON-July  36.  at  St.  Ma-ya  Cathedral, 
^Toam.  by  the  Very  Rev.  the  Dean  of  Tuam,  aaslated  by  the  Rev.  O. 
Mortfaner  Anderaon,  Harry  William  Holmea,  Capt.  Srd  Bstt.  North 
Staffordshire  Regiment,  youngest  son  of  John  Galway  Holmes,  Esq., 
Rookwood,  County  Oalway,  to  Anna,  youngest  daughter  of  Edmuzul 
CoDoannon,  Esq.,  solicitor,  Waterloo  iad  Tuank 

SHERLOCK  and  BALDWIN— July  20,  at  St  Dominie's  Priory, 
Southampton-road,  London,  by  special  lloeDCe,  by  the  Rev.  Alexander 
Morrisey,  P.P.,  of  Banteer,  County  Cork,  John  J.  Sherlock.  Esq., 
third  son  of  David  Sherlock,  Esq.,  0.0.,  Her  Majesty's  First  8er- 
geant-at-Law  In  Ireland,  to  Franoee  Baldwin,  youngest  daughter  of 
the  lata  Henry  Baldwin,  Esq.,  Q.C.,  Commiaslonar  of  the  lata  Court 
of  Insolrenoy  in  Ireland. 

WALKER  and  GARDE- July  S4,  at  St.  Jnde's,  Southsea,  by  the  Rer. 
D  Nlckeraon,  M.A.,  Chaplahi  to  the  Korcea,  Surgeon-Major  John 
Walker,  B.A.,  M  B.,  T  CD.,  Amy  Hedlaal  Department,  only  sur- 
viving son  of  Samuel  Walker,  Eaq..  Portstewart,  County  London- 
derry, to  Mirrie,  eldest  daughter  of  Henry  Prendergast  Oarde,  Esq., 
faartistaiHit-law. 

DEATHS. 
DALT— Kay  30,  at  EviUe-plaae,  Albert  Park,  Melbourne,  Annie, 

widow  of  Klchard  Oore  Daly,  Eaq  ,  solhdtor,  formerly  of  WoodTlUe, 

Kvreoouit.  Coan9  Ualway. 
M'DONAUH— July  14,  at  Mllltown,  Mr*.  Mary  K'Donagfa,  widow  of 

the  late  Mr.  James  U'Donagb,  Clerk  of  Petty  Sessions. 
PALMER— July  21,  at  hla  realdence,  Eden-terraoe,  Merrlon,  Isaae 

Palmer,  Esq  .  solicitor. 
WILLIAMSON— July  21,  Charlea  WHllanwnn ,  Bag, solicitor, of  Upper 

Mount-street,  Dublin,  aged  61  years. 

FUNERAL   REQUISITES   OF    BVBRY 
DESCRIPTION. 

4  9,     WALLER,     50, 

DENZILLE-STBEET.  at 
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DBSCRIPTION  or  STOCK 

Sat.  1  Men. 
83   124 

rnsa.iWed  Thur    Frl. 

2S  !  ae  <  37  <  as 

*Pald     aoTarnment. 

—  3  p  e  Consols      .. 

—  3  p  e  Reduced     .,           .. 

—  Hew  3  p  c  Stock 

INDIA  srocc. 

4P  eOet.1838)  Trsfble.at      .. 
3i  p  e  Jan.  ItSI  (  Bk.  of  Irel.     .. 

Banks. 
100    Bank  of  Ireland 
>;    Stbtmtan  Banting  Co 
lo    tMuUm  and  Comttf  (Ufi.) 
■  S    LamOimJotntaiotk 
lo    Lmion  a,ni  VTmiiutti,  tifd 
lO            Do.             ITMt 
U  IfmuUr  BanirrAmil4i>l) 

—  Nat  Prov.  of  England,  llm. 
10    l/nUonat  Bank  (Umtied)  .. 
■0    ITaUanalo/ UtrptlUfd.) 
1$    Prov(nei»t  Bank 

to    Iteiraf  B€mk        .. 

as    aiamlardVB.a.A.,Utd 

Stoauoa. 
so    British  A  Irish    .. 
lOO  Oltyof  Dublin   ., 
50    Dublin  and  Olasgow 
10    Dandalk  (Limited) 
SO    Peninsular  and  Oriental   . 

Mtaoeuajiaona. 
10   Alliance  A  Dub.  Cons.'  Asa 
S          Da.              do.    ytn 
4    AnwU*Ca..Umm(l 
4    Cannock*  Co. Limk.Ut'd 
ao    C.  Dub.  Brewery  Co.  Olm.) 
to    Dob  O'th)  City  Market  Co. 

Tramways, 
to    Belfast  Trams     ..            .. 
10    Dublin  United  Tramwaya 
10    Edinburgh  Street  Trania 
10    L'pl  Dn'td  Tram  dt  Sua  VtA 
10    N'th  Hetr.  Tramway,  Lond. 

RaUlwaya. 
SO    Belfaatand  Connty  Down 
10    Cork,  Blaekrock  A  Paasage 
too    Dublin.  W'klow,  A  W'ford 
100    Great  Northern  ( I  reland) . . 
too    Qt.Soatharnand  Western 
too   Midland  Ot  Western 
loo    Waterford  A  Cent  Ireland 
$0    Waterford  and  Limerick  .. 
Railway  Pr*f«reiioe. 
too    i>.,w.*  w.,tpe(H«0) 
too    at.  irth'n  (Irlnd)  gt'd  4  p  r 
too    Do.,  4i  p  c 

100    Gt'iouth'n  *  We«t'n4  pi- 
100    Mld.areatWastem.4pe 
iMbanture  Stooka. 

—  Dublin *Wloklaw4pe    .. 

—  Ot.Nartheni(lreland)4p< 

—  Do.,  4i  p  e 

—  OtNorth'n*We8t'n4)pc 

—  at.Sauth'n  A  Wset'n.  4  i.  r 

—  Kilkenny  JnncttonkA,  5  p  c 

—  )iiitland<St.West'n,4pc 

—  Do.,  4^  p  c           ..             .. 

—  Do.,  4ipc 

-.    Waterford  A  Cantial  f  p  e 

—  Waterrd  A  Limerick  4  p  e 

—  Do.,  41  p  c 
MlsoeUaaeoiu  Dabent. 

Ballast  once  Debu,£93  6s  2d,  4  p  e 
CI  ty  Deb  of  £82  Ss  'id.  4  p  C 
Dnb.*aias.&P.Co.(1887)»po    .. 
Pipe  Water    Old,  £92  «8l  2d.     ., 
Do.         New,  £100, 
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*  Sharea  not  fully  paid  up  are  giren  in  flaHet.  t 

Bank  Rata— Of  Disooonl— Stnsreent..  23rd  March.  1*82 
Of  Desosit— 1  percent..  aSrd  March.  1883. 
Name  Days- August  llSth  and  29th,  1882. 
Account  Days—  Au<nst  19th  and  SOtb,  1881 
Bnainasa  commences  at  1  30  p.m. 

The  Stook  Exchange  and  Brokers'  Offloea  will  be  dosed-  on  Sator- 
days  during  the  months  of  July  and  August 


HoOovay't  Ointment  and  PilU.~0\A  Borea,  Wonnda,  and  Dloen.— 
The  readlnese  with  which  HoUoway'a  unguent  removes  all  ohefaructions 
In  the  circulation  of  the  veaaela  and  lymphatica  explains  tlieir  irreslati- 
ble  InSuenoe  in  healing  old  aores,  bad  wounda,  and  indolent  uloara  To 
Insure  the  desired  effect  the  skin  surrounding  the  diseased  part  should 
be  fomented,  dried,  and  Immediately  well  rubbed  with  the  Ointment 
This  will  give  purity  to  the  foul  blood,  and  strength  to  the  weakened 
nervea,  the  only  conditions  neoeessry  for  the  curv  of  all  tboae  uloera- 
tiona  which  rsnder'lif  e  almoat  intolerable.  No  aoooar  Is  this  Ointment's 
protective  powers  exerted  than  the  destructive  process  oesaea,  and  the 
constructive  bnalnese  begins — new,  healthy  growth  sgpeara  to  SI  «v  the 
lately  painful  excavated  pit 
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PUBLIC  NOTICES: 


DW.        CABBOLL, 
•     4i,  U>WER  8ACKVU.I.B.8TKEET,  DDBUN, 
VUm  to  call  attentloii  to  his  lug* 
STOCK    OF    MOTEPAPER8    AND    ENVBLOFBS, 

Dtraot  In  erery  Instance  from  the  Makera 
T1m7  are  Bold  to  the  PubUo  at  Wboleiale  Prioei. 

HIa  large  Stook  of 

IiEATHER       OO0D8, 

CompiUlV  Bagf,  Pnnaa,  Valuta,  Pocket  Booka,  Metallla  Uamo- 

randiuo  Booka,  Blottsa,  Writing  Caan, 

With  «Tei7  artiole  connected  with  8tatkiDet7, 

Are  8<ild  much  onder  uaual  cfaargea. 

Prixe  Medal  Aocount  Book  Manufacturer. 

Lettarpreaa  and  Lithographic  Printer. 


M*HnuttetfrM  qf  charife. 


19 


E8TABU8HED  lUL 

BI    R    K    B    E    C~K  BAN    K^ 

Soathamptofl  BuiMlngi,  Cbanoery  Lane. 

Cttrrent  Aoeonnta  opened  according  to  the  uanal  practice  of  other 
Bankara,  and  IntcreM  alloired  on  the  mlnlmnm  monthly  balanees  when 
not  drawn  baloir  £tt.  No  coromkrten  oharged  lor  keeping  Accounta, 
esceptlng  under  exceptional  drounutancea 

The  Bank  alao  reeeivee  money  on  Deposit  at  Three  per  cent.  Interest, 
rwajable  on  demand. 

The  Bank  nndertakes  tor  lla  Costomera,  free  of  charge,  the  ouatody 
of  Deeds,  Writing  *'x'  other  8eeiiriiies  and  Valuatdei ;  the  collectkin 
of  Bills  o(  Bxeluiage,  DiTldends.  and  Caupons;  and  the  porohaae  and 
aale  of  8tooka,  StaanSi  and  AonnitiML 

Letters  of  Credit  and  Circular  Notes  tasoed. 

A  Pamphlet,  with  lull  partieiilars.  on  appHoatlon. 

FBANCIS  RAVSM80ROFT,  llaaa|<r. 
6% 

Tmb  Buudect  BDiu>nia  8oef«TT's  AmsAL  RMoatm  szobid 

Five  Millioms. 

HOW  TO  PUBCHASE  A  HOUSE  FOB  TWO 
ODINEAS  PER  MONTH,  wlih  immediate  pcaseiaian  and  no 
rent  to  p^r.    Apply  at  the  office  of  the  BnKBtcx  Buildixo  Socicn. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SaiLLINOH  PER  MONTH,  with  Immediate 
possession,  either  for  boilding  or  g»rdening  purposes.  Apply  at  the 
office  of  the  Birkbegk  Fkxbboi,d  Ljutu  Bociktt, 

A  PamplUet,  with  full  partlcniara,  on  application. 

FRANCI8  RAVEN8CROFT,  Manager. 
8oiithampitop  Boildlngs.  Ciianoery  Lane. 6% 

T  ITEBABY    and   GENEBAL    SALE     ROOMS, 

MJ    Va,  8  D'Oller-street,  the  only  Sale  Rooms  In  Ireland  wherein  the 

Pnprielar  has  a  praetkial  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Asdstant  for  2fi  yean 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  ki*tte«  the  attention  of  Solielton,  Bxeeaton,  Trustees, 
Aflrigneea,  or  othen  interested  In  the  dlspowl  of  Librarlea,  Artistic 
EfVscta,  Household  Furniture,  te.,  to  the  unequalled  facilities  that  he 
poaiessss  for  realising  the  full  Tslne  of  all  property  entmstad  to  hla 
care,  Law  Libraries  receive  the  ipecia]  attention  that  prodiMad  aoch 
satisfactory  results  In  the  sales  of  tlie  Lilmries  of  Baron  Greene,  Baron 
Piftott,  Jtidge  Radcllffe.  Sergeant  Armstrong,  ajid  many  others. 
Valttatlona  made  for  Probate  or  otbor  pufpaaea  on  moderate  terma. 

LIVERPOOL. 

pBIVATE  ENQUIRIES  and  mVESTIGATIONS 

A  OOITDOCnD  BT 

MR,  THOMAS  DEANE, 
17,  DALK-BTREET  (near  th»  Eaxhangt), 

Tventj-tre  Tearf  Tarlad  Fouca  and  SoctAi,  experiense. 

Effictent  Stan 

MODERATE     CHARGES. 

R6ferencM> 


gSTABLISBSD  1878. 
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STOKES  BBOTHEBS, 

PUBLIC  ACCOUSTAma  AHD  AUD/TOOS, 
LOHDON  AND  LANCASHIRE  INSURANCE  CHAMBERS, 

SX,    WESTMORELAND. STREET, 
DDBLIN.  an 


c 


PUBLW  ACCOUNTANTS  AND  AUDITORS. 

Rowley;    Humphries    &    co., 

TS,  DAME-STREET,  DUBLIN  (opposite  Munster  Bank), 
are  angagsd  in  all  Mattata  of  Acooasla  in  Chancery,  Bankruptcy, 
Partnership  Aconnnts.  tew  *a ito 

HENDRICK  and  CO., 

PBINTEBS,      STATIONEBS,      SCBIVENEBS, 

X  and  ARTISTS' 


'  WAREHOUSE, 

38  CLARE-STREET, 
DUBLIN. 


ic6 


PUBLIC  NOTICES: 


THE  CHBOMOGRAPH. 

IRSTAETAHEOUB  RKPRODDCTION 
or 
MANUSCRIPTS,  DOCUMENTS,  FLANS,  *a,  *a 

PUmt  and  DutgnM  in  tarUmi  Oolmu-i  obtained  ty  Om  atrnfl*  Optratian. 

The  Chromograph  la  used  wtihoft  eitlier  Pbus,  Ixkixo,  or  Bnur. 

Qio,  and  with  aKT  oncumoi'  or  PAraa. 
From  eight  to  ten  minutes  suffice  to  obtain  44  to  SO  copiea, 
To  take  off  tlie  writing  finom  tlie  oompoaitloci,  it  is  anflioiant  to  wash 

the  apparatns  with  a  soft  qxmga  in  clear  water  aauBiATSLT  aflsr 

having  taken  tlw  last  Impression. 


PRICES  OF  CHR0M0GRAPH8. 
Mo.  1.  Octavo  Bens,  with  a  Bottle  of  Ink, 
„   t.  auarto     „  „  „ 

„   S.  Foolscap  „  „  „ 

„  4.  Folio.        „  „  „ 

Extra  Bottles  ti  Ink,  11-  par  Bottlai 
Composltian,  3/-  par  lb. 


10/- 

18/- 
»/- 


TMBJlSt  —  OASB    WITH    ORDBR. 
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GERRARD  BROTHERS, 

STEPHEN-B-OBEEN,    DUBLIN.        59 


s 


UMMEB     TOUBS    IN     SCOTLAND. 
GLASGOW    AND    THE    HIGHLANDS. 

(Royal  Route  via  Ortium  «nd  Catedmian  Canali.) 

Royal  Mall  Steamer  COLUMBA  or  lONA,  from  Ousoow  Daut, 
at  7  am.,  from  Gbsbkogk  at  9  a.m.,  conveying  In  cnnnezion  with  lila 
West  Highfauid  Steamers  passengers  for  Oban,  Fort  William,  Inver- 
ness, Lochawe,  Skye,  Oairloch.  Staffs,  lona,  Oleneoe,  BHatnawmg,  A& 
Official  Guide,  3d. ;  Illustrated,  ed.  and  la  Time  BiU  with  tlsp  and 
Fares  tree,  at  C&ksom  Bros.,  7  Grafton-street,  Dublin;  or  by  post 
from  the  owner,  David  MacBbatvb,  118  Hopo-itreet,  (jUagow.       jf 

WANTED— Waste  Paper,  Old  Acoonnt  Books,  Old 

•  7  Lead,  Zinc.  Taiionr  Cuttings.  Printing  Shavings.  A  qnanlity 
of  Newspapers  and  Brown  Lapping  Paper  alwaya  in  atock.  sold  br  the 
pound  or  cwt.,  at  7,  Britain-lane.  Addreaa— PATRICK  HANRATTT, 

38.  FiBBXB'S-LABB.  Q76 

MONEY: 
TRISH      CIVIL      SERVICE 

X  PERMANENT 

BUILDING    SOCIETY, 

tt,    LOWER    SACKVILLE.STREET,    DUBLIN. 
President— ALEXANDER  PARKER.  Esq..  J.F. 

The  Directors  invite  attention  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantagea  are  oflered  in  aasiating  persons 
to  ao4uira  Freehold  or  LeaaahoM  Property,  or  to  pay  ofl  ineamltraneea, 
Ac. 

The  Boeiety  \a$  dtready  advanced  over  Nine  Btmdred  nomand 
Pomtdt  aterUmf  on  Morlfage. 

DEPOSIT    DEPARTMENT 

The  present  rate  of  Intereat  allowed  on  Depart  Recaipta  is  Si  par 
oent.  per  annun. 

Ounront  aoeounta  opened  and  obeqae  books  soppHad. 

Interest  allowed  on  the  minimum  monthly  bahuioe. 

Deposit  Bonds  and  Deposit  Notea  ar«  isaned  for  sums  not  Is*  than 
fICO,  repayable  at  such  periods  aa  nay  be  desired— not  leas  tlian  one 
year- with  half -yeai'ly  ooqpona  for  latartst  attaohed,  at  the  rate  of  3  pea 
eeot  per  annum. 

Depositors  havn  tlw  fallowing  gaanateea.  vis.  :-. 

flu  entire  fumU  mutt,  under  the  Act  of  Parliament,  tt  taaeeted  a» 
mortgage  of  freehold  or  leatehold  froperti. 

Tke  total  amount  receivable  o»  depoiU  it  limited  hythtAct  to  t90- 
tkirde  of  the  balance  due  to  the  Societf  on  itt  mortfo^et. 

Prospectus  and  every  information  may  be  tiad  tree  of  avpensai  oa 
application  to 

ALFRED  H.  MERCER.  Saerstary. 
80  it.  Lower  Sackvllle-streat.  Dnbllit 

IN  STOCKS  and  SHARES  ofun  yield  returns  flva 
to  ten  times  the  amount  Invested  In  ss  many  daya. 
Two  Unkebibo  RUI.XS  for  success,  in  Explanatory 
Book,  aasit  free. 

Address  GEO.  EVANS  A  CO.,  Braksn^  Gnsbua 
Rouse,  Old  Broad-street,  London.  a}9 


INSURANCES: 


LONDON    GUARANTEE     AND    ACCIDENT 
CO..  LIMITED. 
SBCDRITT,     *o. 
RECEIVERS  IN  CHANCERY. 
1*0  Bonda  of  this  Company  are  now  aocepted  as  Security  for 
Reoeiveis  in  Chanoeiy,  as  provided  by  the  Rulea  under  the  new 
Judicature  Act.    For  paiticuUis  appiy  to  tha  Managar-. 

38,  DAUE-8TRKET,  DUBLIN.  51 


FrintadaadPaUlsbad  by  the  Proprietor,  J  0B«  Paicomb.  every  Saturday,  at  (3,  Dpoer  Saokville-strest,  In  the  Parish  of  St.  Thomas 

and  Cliy  of  Dublin.— d«(iirda»,  July  V>,  1861 
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PKBSUMPTIONB  OP  LIFE  AND  DEATH.— H 

In  the  Scottish  case  of  Rhin^t  Trmtee*  t.  BM  (5  S. 
C.  527),  it  appeared  that  a  sailor,  bom  in  1805,  suled 
in  June,  1842,  for  the  West  Indies.  He  was  in 
hospital  at  Kingston  in  1843,  and  vras  never  heard  of 
since  then.  He  was  of  intenaperate  habits.  He  was 
not  known  to  have  married.  In  the  division  of  a 
succession,  it  was  held  (Jan.  1678)  that  he  should  be' 
presumed  to  be  dead  on  1st  June,  1850.  The  Lord 
Ordinary  (Curriehill)  held  that  the  presumption  was 
that  he  had  died  in  1843.  T.«rd  Moncrieff  said :  "  The 
man  has  not  been  heard  of  since  March,  1843 — a 
period  of  thirty-four  years.  It  is  not  necessary  to  eo 
into  the  general  question  of  presumption  of  life.  As 
has  been  said  in  the  cases  quoted,  it  is  always  a 
question  of  circumstances  in  each  particular  case.  In 
accordance  with  the  presumption  arising  from  the  facts 
here,  ve  must  hold  that  the  man  is  now  dead,  but 
cannot  be  held  to  have  died  in  the  same  year  in  which 
he  was  last  heard  of."  But,  as  we  have  formerly  men- 
tioned, there  is  now  a  special  statute  dealing  with  the 
subject  of  presumption  of  life  in  Scotland ;  and  this 
statute  came  under  consideration  in  the  recent  case  of 
Hainham  (Dec.  2,  1881),  where  it  was  held  not  to 
apply  to  an  absentee  who  had  never  been  in  Scotland, 
altbongh  alleged  to  have  succeeded  to  heritable  pro- 
perty there.  The  statute  relates  to  "  the  case  of  any 
person  who  has  been  absent  from  Scotland,  or 
who  has  disappeared  for  a  period  of  seven  years 
and  upwards;"  and  in  reference  to  the  contention 
that  the  latter  clause  covered  the  case  presented, 
the  Lord  President  said  that  the  obvious  construction 
of  the  cl&use  is  "  that  to  come  within  the  operation 
of  the  Act,  the  case  must  be  that  of  a  person  who  has 
been  in  Scotland  once,  or  who  has  either  been  absent 
from  Scotland  seven  years  or  has  disappeared ;  that  is 
to  say,  the  alternative  is  that  the  petitioner  must  prove 
that  the  person  whose  succession  is  in  question  has 
been  absent  from  Scotland  for  the  period  men- 
tioned in  the  statute,  or  if  it  cannot  be  proved  that 
he  ever  left  ScotlaiSd,  that  he  has  disappeared  and  not 
since  been  heard  of.  Bat  to  apply  the  Act  to  a 
foreigner  who  has  never  been  in  Scotland,  and  had  no 
connexion  with  it,  would  be  a'Strained  and  unnatural 
construction."  In  the  recent  Canadian  case  of 
M'Dmald  v.  Forhet  (1  C.  L.  T.  333),  where  there  was 
evidence  of  a  negative  sort,  which,  though  not  con- 
clusive, was  sufficient  to  warrant  the  presumption  of 
the  death  of  certain  parties,  and  also  that  they  had  died 
intestate,  the  Court,  in  the  absence  of  positive  proof, 
refused  to  presume  that  they  had  died  unmarriea  and 
withont  issue. 

Another  remarkable  Canadian  case  is  M^Arthur  v. 
Eoffleton  (43  U.  C.  R.  406,  referred  to  in  2  C.  L.  T. 
295).  There,  the  plainUfi  went  away  temporarily, 
leaving  his  wife  on  nis  land.  He  did  not  return  for 
thirty  years,  nor  did  he  communicate  with  his  wife. 
Within  seven  years  of  his  departure  his  wife,  believing 
him  to  be  dead,  took  another  husband,  and  they  lived 
together  on  the  plaintiff's  farm,  and  had  a  large 
family.  On  his  return  the  plaintiff  recovered  the  land 
in  ejectment.  There  was  no  question  of  presumption 
in  the  case,  but  Harrison,  C.  J.,  said — "  A  man,  after 
seven  years,  although  presumed  to  be  dead,  is  not  con- 


clusively proved  to  be  dead,  or  compelled  to  stay  pre- 
sumptively dead  contrary  to  the  fact,  for  the  benent  of 
a  person  who  may  have,  during  his  absence,  dealt 
either  with  his  property  or  bis  wife  upon  the  suppo- 
sition of  his  death.  Notwithstanding  the  inconvenience 
of  the  reappearance  of  such  a  man  under  such  circum- 
stances, I  know  of  no  principle  of  estoppel  which  can 
be  properly  held,  on  the  facts  of  this  case,  to  preclude 
his  reappearance,  and  upon  his  reappearance,  the  asser- 
tion oi  all  his  legal  rights."  But,  on  other  facts,  there 
might  be  such  an  estoppel,  according  to  the  American 
decision  (1877)  in  Rotenthal  v.  Mayhew,  where  the 
points  determined  were  as  follows : — (1).  If  a  husband 
leaves  his  family  and  usual  place  of  residence,  and  goes 
to  parts  unknown,  or  a  distant  State,  and  is  not  heard 
from  for  a  period  of  seven  years,  a  presumption  arises 
that  he  is  dead.  (2).  Where  such  presumption  exists, 
and  where  the  husband  has  abandoned  his  wife  and 
minor  children,  without  other  means  of  support  than 
the  house  and  lot  on  which  he  resided  b«iore  such 
abandonment,  she  may  enter  and  contract  as  a  feme 
sole.  (3).  If  in  fact  the  husband  is  not  dead,  yet,  in 
such  case,  she  is  capable  of  binding  herself,  by  way  of 
equitable  estoppel,  by  her  acts  and  contracts  as  fully 
as  if  she  were  a  feme  sole.  (4).  And  if  she  join  with 
the  children,  who  have  come  of  age,  in  order  to  induce 
a  sale  of  said  real  estate  for  their  mutual  benefit,  in 
representing  that  he  is  dead,  and  thereby,  and  for  value 
received,  effects  a  sale  of  such  real  estate,  and  also 
joins  them,  as  widow,  in  a  conveyance  in  fee  with  cove- 
nants of  general  warranty,  and  the  contract  is  fully 
executed  by  the  purchaser :  Held,  that  although  the 
husband  be  living,  and  although  such  conveyance  does 
not  operate  as  a  release  of  her  inchoate  right  of  dower, 
yet  she  is  barred  by  way  of  equitable  estoppel  from 
treating  her  contract  as  a  nullity,  and  from  asserting 
her  right  to  have  dower  assigned  upon  the  actual  death 
of  her  husband.  (5).  It  is  not  necessary,  to  constitute 
such  equitable  estoppel,  that  a  party  should  design  to 
mislead ;  it  is  enough  if  the  act  or  declaration  was  cal- 
culated to  and  did  in  fact  mislead  another  who  acted 
in  good  faith  and  with  reasonable  diligence.  Probably, 
the  court  would  hold  that  an  estoppel  of  this  kind 
would  be  created  in  such  a  case  as  that  narrated  in  one 
of  Lever's  novels,  where  a  gentleman  submitted  himself 
to  a  mock  funeral  in  order  to  escape  his  creditors,  if 
the  "  widow  "  went  into  mourning. 

But,  in  the  words  of  the  Bocm;  of  Maccabees,  "  to 
collect  all  that  is  to  be  known,  to  put  the  discourse  in 
order,  and  curiously  to  discuss  every  particular  point," 
in  reference  to  a  subject  so  prolific,  is  rather  the  duty 
of  a  professed  text-book ;  and,  as  concerning  the  other 
cases  bearing  on  it,  are  they  not  collected  in  our 
previous  pspers,  which  "if  we  have  done  well,  and 
as  it  becometh  the  history,  it  is  what  we  desired,  but  if 
not  so  perfectly,  it  must  be  pardoned  us."  At  all 
events,  we  may  apply  an  anecdote,  extracted  from  a 
sonrce  so  out  of  the  way  as  a  book  on  Etiquette,  pub- 
lished forty-five  years  ago.  "  I  onoe,"  saith  the  writer, 
"sat  next  to  a  foreigner,  who  had  endured  with 
exemplary  patience  a  tetnous  '  concerto,'  and  who,  when 
it  was  finished,  appkuded  vehemently,  then,  turning 
round  to  me  with  a  droll  expression  of  countenance, 
said — '  Perche  si  fnisce.' "  Approve — for  we,  too,  have 
finished. 
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THE  VACANT  JUDGESHIP. 

Nowadays  on  the  iastant  wbeo  s  vsouioy  on  the 
Irish  Bench  has  been  whispered  ot  as  likely  to  oooar, 
either  we  may  say  from  a  probable  mortal  event  or  the 
rarer  inoident  of  a  healthy  reeigoation,  the  Press  busies 
itself  with  the  choice  of  a  sacosssor,  and  very  confident 
paragraphs  saggest  the  strength  of  this  or  the  other 
lawyer's  chances,  from  motives  in  each  case  that  it 
^old  not  be  nsefnl  to  analyse.    It  might  not  be  easy 
to  defend  this  modem  practice,  and  we  fancy  that 
acme  ot  those  whose  names  are  wafted  about  the  Hall 
OB  a  bieeas  ezpeoted  to  reach  the  newspaper  office  can 
have  no  great  reason  to  be  thankful  to  tbeir  oocasional 
frienda  for  the  injndioions  patronage  often  extended  to 
Uiem.     There  is  apt  to  be  created  thereby  snob  a 
iitling  of  claims  as  leads  to  a  rapid  discrediting  of  some 
interior  pretensions  which  woald  have  been  respectable 
in  lower  place.     Never  in  the  history  of  the  Irish 
judiciary  was  it  more  necessary  than  in  present  ciroam- 
stanoes  that' the  Bench  shonld  be  recroited  on  oppor- 
tunity arising  by  men    possessed   ot   a   mental  aud 
physioal  energy  fitting  them  for  bard  and  constant 
work  and  heavy  responsibility;  men  besides  of  estab- 
lished diaoietion,  and  breadth  of  view  and  sympathy ; 
good  lawyers,  but  something  mors  than  lawyers,  having 
besides  professional  qnalifioations  superior  powers  ot 
oiear  and  calm  exposition — such  as,  exhibited  with 
dignity,  will  have  a  public  effect  in  moments  when  in 
other  respects  the  legal  process  may  fail.    Snob  men 
are  not  to  be  fonnd  at  any  corner ;  and  those  on  whom 
the  selection  falls  have  a  task  the  importanoe  of  which 
we  oonld  not  exagfterate.    Clnmsiness  of  expression, 
narrowness  of  mind,  hardneaa  of  natnre,  are  all  grave 
objeotions  to  an  aspirant  to  the  jodioial  office  in  this 
oonntry.    Oar  jndges  have  vastly  more  ot  an  inflaenoe 
in  their  power  than  those  who  sit  on  the  English 
Bench,  and  their  best  qualities  are  mors  frequently 
and  strongly  tested  than  is  the  oase  in  Koglaud.    It 
follows  that  no  considerations,  personal  or  party,  shonld 
be  suffered  to  warp  the  choice  of  such  a  fuaotiooary. 
The  duty  is  too  grave  to  endnre  mistake.    It  may  be 
expected,  then,  that  when  the  Irish  Gtovernment  oome 
to  decide  upon  the  vacancy  now  existing  they  will  take 
care  to  secure  the  servioe  as  a  Judge  ot  one  who  will 
bring  to  his  fanotions  adequate  int^leotnal  and  moral 
•teengtb,  and  experieooe  in  tasks  of  Govemmeat  which 
give  the  best  training  tor  qniok  disorimiDation,  intense 
oaiey  and  knowledge  of  the  oonntry  and  people.    Curing 
the  past  two  years,  a  period  of  exceptional,  probably 
unparalleled,  difficulty,  the  oouotry  has  been  served  with 
extreme  fidelity  and  anecees.by  the  law  officers  whom  the 
Irish  Administration  called  to  its  aid.     No  taoit  bas 
been  found  in  or  out  ot  Parliament  with  their  action.  No 
•ingle  impradenoe  has  been  imputed  to  them.    Neither 
andne  severity  nor  want  of  vigour  bas  been  charged  in 
any  iastanoe  to  their  disoredit.    Their  judgment  in 
oritical  matters  has  been  upheld,  and  their  advice  has 
been  ot  admitted  value  in  all  matters  lying  within 
their  province.    It  is  bnt  just  to  say  what  tM  oppor- 
tunity is  only  given  very  oocasionally  tor  saying  in  a 
manner  so  direct  and  necessary.    It  is  known  also  that 
the  burden  has  lain  less  upon  the  shoulders  of  the  law 
officers  who  have  been  almost  constantly  oocnpied  in 
Parliament  than  upon  those  daily  in  attendance  at  the 
Castle,  to  whose  energy,  diligence,  and  courage  the 
nation  owes  not  a  little.    It  is  in  this  quarter,  first  of 
all,  we  shonld  say  that  the  proper  qnalifioations  wonld 
be  sought  for  in  a  judge  whose  further  duties  would  in 
80  much  be  bnt  a  oontinnation  of  the  exercises  that 
have  ooonpied  him.    To  wander  into  other  external 
places  for  as  yet  not  entirely  nsed-np  material  wonld  be 
a  rashness  that  we  oonld  not  expeot  to  be  committed, 
the  Gk>vemmett  have  no  need  to  make  a  aearoh  for  the 
proper  occupants  tor  the  vacant  seats.    One  is  designed 
tor  the  Attorney-General,  and  cannot  in  reality  be  spoken 
<rf  as  a  vaoanoy ;  bnt  in  dealing  with  the  other,  which  is 
open,  they  have  it  in  their  power  to  do  jnstioe  to  those 
who  have  served  them  with  energy  during  the  whtrie  of 
the  trying  period  we  have  mentioned.— /riiA  Timet. 


JUDICIAL  OHABAOTER  AND  HABITS. 

Without  some  attention  to  public  matters,  some  in- 
terest in  current  events,  there  is  danger  ot  the  approach 
of  that  destroying  malady  of  those  who  would  be 
"  altogether  jndges,"  which  perhaps  may  not  be  inaptly 
termed  judicial  orystallination — a  sort  ot  metempsy- 
chosis ot  the  mind  by  which  it  passes  from  the  state  of 
personal  oonsoionsness  aud  natural  sympathies  to  a 
condition  ot  morbid  abstraction  and  abnormal  devotion, 
and,  relinquishing  all  other  aims  and  aspirations  as 
unworthy,  heroically  dedicates  itself  to  the  perpetnal 
contemplatioa  of  jndicial  ends  and  essences,  as  if  their 
proper  stndy  required  a  saorifice,  and  they  were  arbi- 
trary and  abstract  principles,  perteotly  ascertained,  and 
to  be  nniformly  applied  as  contained  in  the  repositories 
of  judicial  learning,  and  were  not  simply  the  collected 
results  of  human  experience,  rednoed  to  systems  ot 
government  and  rules  of  conduct  ever  undergoing 
modification  and  change  in  the  progress  of  oivilisatioD, 
and  to  be  as  carefully  sought  and  as  profitably  studied 
on  the  latest  pages  of  the  open  volume  of  lite,  as  in  the 
dusty  tomes  of  libraries  whose  precedents  perish  with 
their  coverings  along  the  pathway  ot  the  generations. 
Instances  of  snoh  consecration  and  absorption  ara 
frequent,  but  the  cause  Is  generally  misapprehended. 
That  hahitaal  absence  of  mind  which  is  popularly  re- 
garded as  an  indication  ot  fixed  and  fathoming  thought, 
is  hut  the  listless  reverie  of  mental  enntU  or  enervation, 
proceeding  with  legitimate  certainty  from  the  strain  of 
a  mind  unrelieved  or  overwrought  in  the  investigation 
and  exposition  of  exclusive  subjects.  Strong,  active 
minds,  invigorated  by  diversified  thought,  have  no  such 
infirmity.  And  busy  men  of  the  world  experienoe  no 
such  weakness  in  grasping  the  aetnal  of  life's  eon- 
oerns.  It  is  the  offspring  of  weariness  and  apathy,  and 
wherever  detected  ia  an  evidence  ot  impaired  taonltieny 
ot  diminished  powers,  of  inoipient  intelleotual  retro- 
version. If  it  wonld  be  avoided  by  the  Bench,  the 
functions  of  the  judge  and  the  faculties  of  the  man 
must  be  eqnally  and  evenly  exercised,  aad  the  senses 
of  the  body  must  be  indulged  with  healthfnl  excitement, 
even  in  direct  opposition  to  the  inolinatioas  or  preju- 
dices of  the  mind.  The  soul  draws  its  inspiration  from 
the  senses,  which  it  refines  and  elevates  -,  and  when,  in 
obedience  to  the  behests  of  virtue,  it  seeks  to  gain  the 
ascendancy  by  denying  them  proper  gratification,  it 
does  bnt  waste  its  own  vitality,  weaken  its  power  over 
the  propensities,  and,  by  preciptating  psyohomaohft 
destroy  all.  To  preserve  mens  mmi  m  curpon  *»na, 
sustain  the  judge  and  snoooor  the  man,  there  must  be 
equilibrium  of  the  mental  and  physical  foroes  and 
union  of  the  jodioial  and  personal  characters.  Wber* 
this  rule  occurs  there  is  true  greatness ;  where  it  does 
not,  there  is  chance  riesnlt.--/tK<Mii{  Jlewrd  cf  Ck.  J, 
Chau,  by  John  S.  Bmton. 


DISTRESS  FOB  BENT. 


The  report  of  the  seleot  oommittee  ot  the  House  ot 
Commons  on  the  law  ot  distress  amounts,  in  the  main, 
to  an  approval  of  Sir  Henry  Holland's  bill,  and  a  dis- 
approval of  Mr.  Blennerhasset's.  It  was  unfortunate 
that  the  subject  ot  distress  was  not  referred  umplieiter 
to  the  oommittee  instead  of  its  being  referred  "  especially 
as  regards  agricultural  landlords  and  tenants."  The 
oommittee  have  given  great  weight  to  the  "  especially." 
No  witness  seems  to  have  been  examined  in  reference 
to  nxfaan  tenaocies.  No  recommendation  is  made  t^ 
the  oommittee  in  regard  to  house  property,  although 
some  few  of  the  suggestions  neoessarUy  apply  to  all 
forms  of  tenancy.  No  reference  is  made  in  the  report 
to  any  interest  but  that  of  agriculture,  except  a  brief 
paragraph  referriog  to  the  existence  of  the  Lodgers' 
Goods  Protection  Act,  and  some  few  exempttons 
allowed  in  the  interest  of  trade.  The  constitution  ot 
the  oommittee  was  favourable  to  the  development  ot 
the  agrionltnral  side  ot  the  question.  No  one  oan 
oomplain  ot  the  interests  of  agriculture  laitgoly  deter- 
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mining  tbe  oliaraot«r  of  future  legiBlation,  it  there  is 
to  be  ftoy ;  but  there  is  danger  of  this  subject,  like  so 
many  others  io  recent  times,  being  treated  in  parts, 
ftnd  not  as  a  whole. 

The  most  important  of  the  recommendations  of  the 
committee  are  those  directed  to  the  right  of  a  landlord 
to  seize  goods  wbioh  do  not  belong  to  the  tenant. 
They  desire  to  throw  special  protection  round  registered 
Btock,  machinery  not  the  tenant's  property,  and  animals 
temporarily  on  the  premises  for  breeding  purposes. 
The  true  criticism  on  these  recommendations  is  that 
they  do  not  go  far  enough.  Special  considerations  may 
arise  with  regard  to  the  goods  of  under-tenants  and  of 
persons  holding  a  bill  of  sale ;  but  with  regard  to  mere 
Btrangeis,  what  show  of  rigbt  or  equity  has  the  landlord 
to  take  their  goods  for  the  debt  of  someone  else  I  It 
may  be  that  the  landlord  ought  to  be  protected  against 
a  bond  fdt  mistake  on  his  part  in  seizing  tbe  goods  of  a 
stranger ;  but  that  is  the  Umit  of  his  just  rights  in  this 
respect.  With  regard  to  agisted  stock,  the  committee 
reoommend  the  applioation  of  the  rule  introduced  in 
1867  by  the  Hypothec  Amendment  (Scotland)  Act.  By 
that  Act,  agisted  cattle  are  liable  to  hypothec  '*  to  tbe 
extent  of  the  payment "  due  from  their  owner  to  the 
tenant,  and  no  farther.  With  regard  to  the  maohinery 
of  strangers,  the  committee  merely  suggest  that  "  pro- 
vision \aa  made  for  its  protection  ;  "  and,  with  regard  to 
animals  used  for  breeding,  that  they  be  exempt.  The 
ease  of  other  people's  oattla  fad  on  the  land  may 
require  exoeptional  treatment  of  the  same  kind  aa  the 
ease  of  a  sab-tenant ;  but,  with  regard  to  other  people's 
machinery  and  stud  horses,  they  ongbt  to  be  iooladed 
in  one  rule  of  law  whioh  will  protect  them  from  being 
seised  ror  rent,  and  which  will  equally  apply  to  the 
horse  and  carriage  of  a  visitor  who  may  be  taking 
luncheon  with  tbe  tenant.  The  recommendation  that 
tbe  right  of  distress  be  limited  to  one  year's  rent  is 
also  taioted  with  narrowness  of  view,  besides  suggesting 
a  Hibemicism.  The  report  suggests  that  "  the  right 
of  distraint  be  restrioted  to  one  year's  rent,  and  that 
this  rigbt  should  only  be  exercised  within  six  months 
after  tbe  said  year's  rent  has  become  dne."  As  most 
rent  is  payable  quarterly,  it  is  diffionlt  to  see  how  a 
year's  rent  oan  be  distrained  for  six  months  after  its 
becoming  due.  It  is  odd  that  members  of  Parliament 
of  so  much  experience,  should  apparently  have  assumed 
that  all  rent  was  payable  yearly.  Striking  out,  how- 
ever, tbe  referenoe  to  six  months,  so  as  to  make  the 
leoommendation  intelligible;  we  think  it  would  be  a 
mistake  to  iDtrodooa  fiirthw  complications  into  the 
law  on  this  snbjeot.  At  present,  the  limitation  on  the 
tight  to  distrain  in  point  of  time  is  a  branoh  of  the  law 
of  limitation.  Tbe  landlord  may  distrain  for  six  years' 
arrears,  aa  he  may  sue  for  them.  An  aoknowledgment 
irithin  six  years,  of  rent  due  longer  than  six  years  ago, 
will  justify  a  distreas,  just  as  it  will  jnstity  an  action. 
To  Ihnit  tbe  landlord's  right  to  distrain  to  a  year's  rent 
will  give  rise  to  the  notion  that  after  a  year  has  elapead 
the  rent  is  forgiven.  It  is  diffionlt  to  see  the  policy  of 
fording  a  landlord  to  distrain.  It  this  recommendation 
were  adopted,  the  landlord  mast  either  distrain  when 
kis  tenant  is  a  year  behind,  or  not  at  all ;  whereas  one 
«f  tbe  advantages  of  the  law  of  distress  is  that  the 
landlord  has  some  secarity,  so  that  he  oan  give  time  to 
his  tenant,  aa,  for  example,  in  bad  seasonn.  There  is, 
in  fact,  no  good  reason  why  there  should  be  a  different 
limitation  of  time  according  to  the  remedy  parsued, 
whether  distress  or  action  ;  but  there  are  reasons  why 
the  right  of  distress,  whioh  is  correlative  to  giving 
credit,  should  be  coextensive  with  tbe  debt  itself.  The 
rest  of  the  recommendations  are  on  minor  sabjeots. 
It  is  proposed  to  extend  67  Geo.  III.,  o.  93,  regulating 
tbe  cost  of  distresses  for  rent  not  exceeding  £30,  to 
distresses  for  rent  not  exceeding  £S0,  with  power  to 
raise  tbe  possession  money  firom  balf-a-orown  to  five 
sbilliogs.  With  regard  to  distresses  for  a  larger  amount, 
it  is  proposed  to  give  tbe  registrar  of  the  Oonnty  Conrt 
power  to  tax  tM  expenses.  Probably  the  Aot  of 
Parliament  referred  to  might  be  so  ragula'ed  aa  ti 
apply  to  distresses   to  any  amount.     It  is  proposed 


also  to  give  the  tenant  fifteen  days,  instead  of  five, 
during  whioh  be  may  postpone  the  sale  on  fijiding 
secarity. 

It  will  be  seen  thst  a  large  majority  of  tbe  committee 
were  in  favour  of  distress  as  a  genenl  principle.  Ur. 
James  Howard  proposed  a  report,  recommending  the 
abolition  of  distress ;  but  it  was  negatived  by  a  majority 
of  eleven  to  four.  It  was  agreed  on  all  bands  that,  it 
distress  is  to  be  abolished,  there  ought  to  be  greater 
facilities  for  the  landlord  to  re-enter.  The  committee 
state  that  tbe  law  of  distress — wbioh  they  refer  to  that 
general  reaeptaole  for  misunderstood  laws,  the  feudal 
system — "  althongh  varying  from  time  to  time  ander 
various  infiaenoes,  has  been  implanted  in  the  ideas  and 
habits  and  contracts  of  tbe  people  daring  many  gene- 
rations." Mr.  James  Howud  proposed  to  omit  tbia 
aentenoe ;  but  he  had  only  two  followers  against  twelve 
on  the  other  side.  Tbe  "  infloenoes,"  however,  have 
rather  been  uniform  than  "various,"  all  of  them 
gradually  extending  the  privileges  of  the  landlord.  la 
support  of  the  law  of  distress,  the  oommittoe  pcoduo* 
some  analogiee  which  are  not  sonnd.  They  lay  that 
"the  principle  of  satisfaction  by  distress  is  the  one 
generid  remedy  nov  existing  in  ^-OBsea  of  rent,  assess- 
ment, and  charge,  when  property  is  the  basis  of 
liability."  We  know  o(  no  snch  prinoiple.  "In  modera 
statutes,"  we  are  told,  "  whether  for  the  recovery  of 
tithe  rent-charge,  recovery  of  rates  of  every  class,  or 
reoovery  of  penalties,  the  remedy  of  distress  is  generally 
the  one  provided  in  the  first  instanoe,  and,  in  soma 
cases,  tbe  only  remedy.  With  respeet  to  rates  and 
penaltiee  generally,  no  procedure  oan  be  taken  against 
the  individual  until  the  power  of  distraint  has  been- 
exhaasted.  The  Orown's  remedy  for  recovery  of  Orowa 
debts  is  by  distrees."  All  that  is  beside  the  marie. 
The  only  similarity  between  the  landlord's  power  of 
distress  and  theee  is,  that  they  are  both  called  distress; 
but  the  landlord's  right  differs  from  them  all  in  the 
fact  that  his  is  a  private  remedy,  which  he  oan  enforce 
without  appealing  to  a  Court  of  law.  All  the  other 
oases  cited,  inoludlog  the  remedy  for  Grown  debts,  are 
oases  of  exeoation  after  judgment  obtained,  it  may  be 
snmmarily,  but  in  no  osefnl  respect  analogous  to  the 
landlord's  right  of  distress.  Distress  for  nonpayment 
of  poor  rates  is  analogons  to  a  X  /<■••  '^"^  ""^  ^ 
distress  for  rent,  which,  among  other  advantages,  gives 
the  landlord  the  start  of  every  other  creditor,  beoanse 
be  has  to  ask  no  one's  leave.  Tbe  only  analogy  between 
rent  and  the  debts  oited  is  that  both  have,  in  soma 
instaBoes,  priority  over  other  debts  but  this  is  because, 
in  the  case  oited,  the  debts  are  public.  The  eommitteei 
are,  however,  right  in  saying  that  we  are  used  to 
distress  for  rent,  and  no  ease  has,  aa  yet,  been  made 
oat  for  its  abolition.  They  pot  in  a  good  word  for  tbe 
eodiftoation  of  tbe  law  of  the  subject,  which  is  rapidly  ' 
becoming  a  common  form  with  all  laymen  who 
attempt  to  master  the  intricacies  of  any  branoh  of  law. 
If  reform  is  needed,  however,  it  will  be  better  not  to 
wait  lor  a  code. — Lant  JowrnaL 


THE  EXTBADITION  ACT,  1870. 
Tbe  preliminary  steps  required  by  tbe  Extradition 
Aot,  1870  include  what  is  called  a  ■•  requisition."  The 
Act  requires  that  a  reqoisition  tor  the  surrender  of  a 
fugitive  criminal  of  any  foreign  state  who  is  suspected 
of  being  in  the  United  Kingdom,  shall  be  made  to  a 
Secretary  of  State  by  some  person  reoognised  as  a  diplo- 
matic representative  of  that  foreign  state.  If  the  Secre- 
tary of  State  is  satisfied  that  the  oSeooe  is  non-political, 
he  then  duly  signifies  to  a  polioe  ma^^trate  that  snch 
reqniaitioD  has  been  qutde,  and  requires  hum  to  issue 
bis  warrant  for  the  apprehension  of  tbe  fugitive  orinoi- 
nal.  The  term  "  polioe  magistrate"  is  defined  in  the 
Act  as  the  chief  magistrate  at  Bow-strast,  or  one  of  tbe 
magistrates  of  that  oonrt.  On  receipt  of  the  said  order 
of  tbe  Secretary  of  State  a  warrsjit  may  be  issued  by  a 
polioe  magistrate,  on  such  evidence  being  laid  before 
him  as  would,  in  his  opioioo,  justi^  the  iasoe  of  the 
warrant  if  tbe  orime  had  been  committed,  or  the  orimi- 
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oai  ooDvjoted  io  'Enffinui.  It  is  not,  however,  at  all 
neceBsary  that  the  reqaisftion  Bhoald  precede  the  war- 
rant, for  it  is  ezpreBBiy  provided  by  33  and  34  Yiot.,  o. 
S3,  ■.  8,  aob-Mct  2,  that  a  warrant  may  be  issaed  "  by 
•  p«Uc*  nifiiiitrata,  or  aoy  jaatioe  of  (he  peace  in  any 
part  of  tbe  Unatod  Kingdom,  od  Baob  iaformation  or 
QomplaiBt,  aod  aocb  •Wd«aets  ovaftor  mob  {Nrooeediaga 
••  woald,  in  the  opioioo  of  the  pwaon  iaaniag  Um  war- 
rant, jnatify  the  issae  of  a  warraot  if  the  crime  had 
been  committed  or  the  crimioal  ooDvioted  in  that  part 
of  the  United  Kingdom  in  which  he  exeroiaee  jarisdio- 
tion."  But  the  Act  reqaires  that  when  a  warrant  is 
iaaaed  withoat  any  order  from  a  Secretary  of  State, 
the  police  maglatrate  or  jnBtioe  muBt  forthwith  send 
a  report  of  the  fact  of  snch  isane,  together  with 
the  evidenoa  and  information  or  complaint,  or  certified 
oopiee  thereof,  to  a  Secretary  cf  State,  who  oao,  if 
he  thinks  fit,  qnaah  the  warrant  and  order  the  dio- 
oharge  of  the  person  detained.  The  Act  goes  on  to 
provide  that  "  a  fngitire  criminal,  when  apprehended 
on  a  warrant  iaaaed  without  the  order  of  a  Seoretai^ 
of  State,  shall  be  hronght  before  »ame  perBon  having 
power  to  issae  a  warrant  under  this  section,  who 
■liiail  by  warraat  uiMcr-tiis  to  be  V  a  <ght,  and  the  pri- 
■oner  shall  aooordingly  bevbronghi  before  a  police 
ma^atrate."  The  fagitivs  criminal,  on  being  brooght 
before  a  polioe  magistrate^  mnst  be  discharged,  nnlees, 
vitbin  a  leaaonable  time,  the  magistrate  receives  from 
a  Seor^tary  of  State  an  order  sigaifying  that  a  reqaisi- 
ticn  hsa  he«n  made  for  the  sonender  <rf  snob  criminal. 
It  we*14  oectaiai^  aaem,  therefoM,  that  a  f ngitive  ori- 
miDal  m«wt  in  every  oase  b»  arrested  on  a  warrant,  and 
that  he  haa  a  futhier  (igkt,  when  the  warrant  has  been 
iaaaed  withoat  aa  ecderfroiD  a  Seoretary  of  State,  that 
a  report  of  tb«  faot  and  the  evidence  on  whioh  it  was 
granted,  shali  be  laid  before  a  Baoretary  of  State. 

The  noD'«ompliaBae  with  the  Act  of  Farliamont  in 
the  matter  of  the  warrant  formed  the  gronad  of  an  ap- 
plication to  a  divisional  ooort,  oonaistiog  of  Lord  Cole- 
ridge and  Mr.  Jaatiee  Orove,  on  Monday,  the  10th  inst., 
for  a  ioieot  torfui  in  the  case  ot  one  Jacob  Weale.  The 
facta  were  shortly  as  follows:  On  the  2fith  May  last 
Weaie  arrived  in  Qneenstown  Harbonr  on .  board  the 
Btrna  from  New  York.  He  waa  then  apprehended  by 
Uagairei  a  deteetive  officer  of  the  Cork  police,  bat  with- 
oat a  warrant.  The  prisoner  waa  taJten  before  Mr. 
Starkie,  a  jostioe  of  tike  peace  tat,  the  eonnty  of  Cork, 
and  evidence  was  given  that  a  private  detective,  living 
in  London,  bad  received  an  intimation  from  New  York 
tftat  tlw  friaoner  wenM  anata  by  the  Aratd,  and  had 
taU«rapiiad  aoooBdinf^y  to  UaKoin,  who,  aotinf;  apoB 
tfaatintimatiaa,  had. arrested  the  prisoner.  Mr.  Starkie 
nmaadad  the  piteoaer,  and  nbaeqoently  iasMd  bis 
vaDantaanqnirad  by  seat,  8  of  the  BxtraAtion  Aot 
diraotingiUiii  to  be  bsangbt  before  a  police  m/^iatrate 
■t  Bomkrdat.  On  the  Snd  Jane  &•  prisoner  was 
broaght  up  befare  Sir  James  loglMaD,  and  renaaodtd 
again  and  again  autil  (he  Mod,  when  dc^eaitioBt  war*, 
for  tba  flnt  time,  taken,  and  objaolion  ta«de<  by  oooasel 
^ipearinfi  for  the  prisoner  that  lie  was  not  legally  in 
oastoaly,  havftig.haen  arrested  wittiont  a  warrant.  The 
objeotioa  was  overraled,  and  the  prisoner  again  ra- 
maddad  ontil  the  89tb.  Snbaeqnently  an  order  of  tbe 
Beoretary  of  State,  setting  ont  that  a  reqoisition  kiad 
been  made  for  the  eztraditioD  of  the  prisoner,  and  direct- 
ing tbe  magistrate  to  sot  "  in  conformity  with  the  Aot," 
was  received' at  Bow-Btreert.thereopon  Sir  James  Ingham 
Issiied  hii  warrant  nbder  sect.  8,  sab  section  1.  On  the 
39th  Jane  tbe  prisoner  was  finally  broaght  up  andoom- 
mJtted,  the  warrant  issaed  by  Sir  James  Ingham  having 
been  read,  and  acme  farther  depositions  taxen.  Appli- 
cation was  first  made  to  Mr.  Justice  Dnnttaa  M 
ohamhers  for  a  rale  for  a  Mmu  corput,  bat  that  learned 
Judge,  oonsiderlDg  the  matter  of  great  importanee, 
directed  that  th%  appTieation  should  be  renewed  before 
the  full  ooort.  It  was  then  argued  that  up  to  tbe  89tfa 
Jane  tbe  prisoner  was  improperly  in  castody,  as  be  was 
apprrrfaended  witboQt  a  warrant,  and  that  tbe  snbse- 
qaent  warrant  would  not  cure  the  orlgieal  informality, 
especially  as  there  was  not,  even  on  tbe  89th  June,  a 


formal  apprehension ;  that  depositions  being  taken  on 
the  23od  June,  before  the  prisoner  was  legally  before 
the  court,  and  tbe  ooort  finely  committing  npon  those 
depositions,  as  well  as  those  subseqaently  taken,  the 
oommittal  was  illegal ;  that  the  court  could  not  discri- 
minate as  to  what  particular  part  of  the  evidence 
operated  upon  tba  mAgiatrate'a  mind  and  whieh  did 
not ;  that  the  ordor  <A  the  Baoretary  of  State  was  in- 
Boffioient,  as  it  merely  directed  the  magistrate  to  aot 
'^  in  conformity  with  the  Act,"  and  did  not  require  him 
in  terms  "  to  issue  his  warrant"  (see  sect.  7  and  form  in 
schedule  at  end  of  Aot  referred  to  in  sect.  20).  The 
Divisional  Court  refused  the  application,  and  the  pri- 
soner appealed  to  the  Court  of  Appeal,  and  the  matter 
was  re-argued  before  them  on  Tharsday,  the  13th  inst., 
but  the  deciflion  of  the  Divisional  Court  was  affirmed. 

The  Master  ot  the  Bolls,  in  giving  judgment  said : 
"  There  is  a  seriouB  question  which  will  have  at  some 
time  to  be  considered,  if  tbe  oase  should  ever  ariae,  via., 
whether  having  regard  to  the  Judicature  Acts  this  court 
has  jurisdiction  to  entertain  an  appeal  from  a  divisional 
ooort  in  a  caae  of  this  kind,  which  is  of  a  oriminal 
nature ;  but  it  becomes  unneoeaeary  to  determine  that 
point  now,  because  we  are  all  of  opinion  tba^  granting 
that  we  have  juxisdiction,  no  ground  has  been  showa 
for  the  ezereiae  of  it.  The  qaeatien  before  us  turns  apoa 
the  proper  ooastrnotion  of  seot.  8  of  the  Kxtradition  Aoli. 
All  the  proceedings  in  this  oase  were  strictly  regular 
with  the  exieeption  of  the  fact  that  the  original  arrest 
had  been  ma^  withoat  warrant.  The  whok  objection 
then  was  that  the  subseqaent  warrant  of  Sir  James 
Ingham  waa  not  a  warrant  for  the  ■  apprehension  '  ol 
the  prisoner  within  the  meaning  of  the  Aot.  I  am  of 
opinion  (hat  such  a  oonstruotion  would  place  too  narrow 
a  meaning  npon  the  word  'apprehension,'  Strictly,  no 
doabt,  it  means  seiaing  or  laying  hold  of  a  man  and 
detaining  him  with  a  view  to  his  surrendar ;  bat  I  am 
sot  prepared  to  limit  it  to  detaining  a  man  not  already 
in  ouBtody,  because  to  do  so  would  be  to  hold  that  a 
man  already  in  lawful  custody  oonld  not  be  arres'ed  at 
all  under  the  Aot,  anless  he  was  first  set  at  liberty.  I 
am  therefore  of  opinion  that  this  appeal  must  be  dis- 
missed." 

Lords  Jastio«B  Brett  and  Cotton  conoorred.— Zaw 
2V>Mf. 


THE  LIABILITY  OF  BTnLDINGi  OWNERS. 

During  the  short  time  that  Lord  Jostioe  Holker  waa 
on  the  bench  he  differed  more  than  once  from  Iiis 
ooUeaguea.  His  miud  waa  vigorous  and  independent; 
aod  the  opinions  expressed  on  these  oooasiona  are 
interesting  and  instructive.  Probably  he  waa  not  right 
en  either  of  the  reported  occasions  on  which  he  di£EeredL 
Although  his  habit  of  tfaonght  was  logical  and  fearlesi^ 
it  may  be  doubted  whether  he  possessed  tbe  iaatinot 
without  which  lawyers,  when  they  go  wrong,  genarally 
go  very  wrong  indeed.  We  have  already  oommented  on 
the  oase  of  Qibb*  v.  Ouild,  in  which  Lord  Jostioe  Holker 
differed  from  the  rest  of  the  Court  of  Appeal,  holding, 
in  opposition  to  the  view  of  the  majority,  that  the  cou- 
oealment  of  a  fraud  did  not  prevent  the  Statute  of 
Limitation  from  running.  la  the  July  number  of  the 
Lavi  JotmuU  ReptrU—tt  nnmber  paxlicalarl^  rich  In 
interesting  oases  in  tbe  Qaeeu's  Bench  Division — is  to 
be  found,  in  PtroitxU  v,  Hvghtt,  another  case  in  which 
the  late  Lord  Justice  was  unable  to  oonoar  with  the 
majority.  It  was  one  of  (hose  oases  in  whioh  the 
sometimes  perplexing  question  is  raised,  whether  the 
defendant  is  liable  for  an  aot  of  ueglig^ce,  or  whether 
the  contractor,  to  whom  he  had  delegated  the  workt 
and  whose  servants  were  guilty  of  tbe  act  oomplaiaed 
of,  alone  is  liable.  Lord  Justice  Holker  is  found,  ia 
this  case,  in  favour  of  tbe  defendant ;  while  Lorda 
Justioes  Baggallay  and  Brett  decide  that  he  is  still 
liable,  notwH^atanding  the  contraot. 

The  damage  complained  of  was  caused  in  rather  a 
remarkable  manner  ;  although,  ap  to  a  oertain  paint, 
the  history  of  the  caae  is  very  oommoaplaos.  Vtia 
defendant  was  pulling  down  and  rebntlding  his  haasir. 
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wad  employed  a  oootraotor  who  was  to  hold  him  harm> 
lest  in  reapeot  ot  any  damage.  The  main  portion  of 
the  rebailding  was  oom[deted  without  aooident^  bat  it 
became  neeessary  to  make  a  rtairoase  from  the  base- 
ment to  the  groand  floor.  The  new  hoaae  was  lower 
than  the  neighboarinf;  honsea  on  either  ride,  one  o( 
which  was  the  plaintiffs,  bat  the  woriimen  were  ordered 
not  to  oot  into  the  patty  wall.  In  making  the  stairoase, 
however,  the  workmen  did  eat  into  the  party  wall  of 
the  house  whioh  was  not  the  plaintifTa.  The  effect 
was  that  the  honee,  the  party  wall  of  whioh  was  oot 
into,  fell ;  the  girders  of  the  defendant's  honse  were 
displaced,  and  the  plaintiff's  honse,  on  the  other  ride, 
was  iojared.  The  defendant  relied  on  the  doctrine  that 
•  man  is  not  responsible  for  the  negligent  acts  of  his 
oontraotor,  as  he  is  for  his  servant ;  while  the  plaintiff 
relied  on  the  exception  to  that  rale  contained  in  Sovxr 
V.  Paite,  46  Law  J.  Bep.  Q.  B,  446,  as  oonflrmed  by 
Anffta  V.  Dalim,  60  Law  3.  Bep.  Q.  B.  6S9.  The  effect 
of  these  oases  was  abeepted  by  all  the  Lords  Jnstices 
•8  being  that,  where  a  man  directs  on  his  land  an 
operation  likely  to  be  dangeroas  to  his  neighboar,  he  is 
boond  to  see  that  his  neighboar  soffers  no  injary.  The 
mere  faot  of  bis  anthorising  the  contractor  to  paU 
down  the  honse  raised  a  duty  on  his  part  to  iBsare  that 
BO  injary  was  done  to  his  oeiKhboor's  house.  If  a 
labonrer,  engaged  in  building  a  man's  boose,  drop  his 
liod  on  the  head  of  a  paeBer>4>y,  the  owner  ot  the  house 
is  not  Uarble ;  bbt  if  the  scaffolding  erected  on  the 
fDstrnotloBS  of  the  owner  is  negligently  pat  together  by 
the  contractor,  so  that  it  falls  and  injares  the  passer.by 
the  owner  is  liable.    He  is  boond  so  to  mana«B  bis 

gxjperty  that  he  does  not  injnra  others.  Lord  Justice 
aggallay  prononnoes  that  this  poricive  obligatioa  lay 
on  the  defendant  until  the  honse  wM  oom|rietely 
finished.  Lord  Joatlee  Brett  admits  that,  if  the  defed- 
daut  had  only  authorised  the  erection  of  a  staircase 
not  to  be  a£Szed  to  the  wall,  and  the  workmen  had, 
eontrary  to  orders,  oat  into  the  wnall,  the  defendant 
wonid  not  have  been  liable ;  hot  he  oonridera  the  ease 
in  qaestioa  a  different  case.  Both  jadgea  agiwe  in 
tMating  the  polling  down  and  rebailding  S  the  house, 
stairoase,  and  all  as  one  transaction. 

Lord'  Jostioe  Holker,  on  the  other  hand,  views  the 
mattor  as  two  transactions.  He  admits  that  the  owner 
of  a  house  is  liable  tor  the  act  of  a  contractor  when  a 
dangsreofl  operation  is  authorised,  although  the  parti- 
cnlar  act  is  not  authorised ;  but  ha  argues  that  the 
dangeroas  operation  in  this  instance  was  over.  The 
qaestion  whioh  he  pats  to  himself  is,  whether  the 
erection  of  the  staircase  was  a  hasardous  operation ; 
Rod,  answering  that  in  the  negative,  he  pronounces  the 
defendant  not  liable.  lu  support  of  this  view,  he 
points  out  that  it  would  be  "  a  strange  oonseqaence  if, 
after  a  hoase  had  been  palled  down  and  boilt  ap  again, 
and  after  everything  but  a  few  trifling  matters  had  been 
•ompleted,  some  work  is  ordered  to  be  done  whioh  in 
hseif  is  not  of  a  hazardous  charsetor,  that  the  owow 
of  the  honse  should  be  liable,  bat  that  he  should  not  be 
Uable  if  that  work  had  been  ddayed  for  a  few  montha" 
Xbe  judgment  of  the  reader  wlu  probably  be  that  the 
obligation  of  the  boilding  honsehoider  cannot  be  thoe 
split  ap.  If  he  orders  his  hoose  to  be  pulled  down  and 
Mbuilt,  be  must  guarantee  his  neighbour  until  the  last 
pane  of  glass  is  pat  into  the  windows.  The  atairosee 
wonld  never  have  been  wanted  at  all  nnless  the  house 
bad  been  pulled  down  and  boilt  ap  again ;  and,  there- 
fore, the  erection  of  the  stairc&se  was  part  ot  the 
whole  transaction.  This  result  seems  the  only  ooo- 
olgsion  which  oan  be  arrived  at  without  introducing 
further  reflnements  into  this  branch  of  the  law,  and 
withoat  nndttly  cutting  down  the  duty  to  one's  neigk- 
bour.— Zaw  JowmeU. 


ADMISSION  OF  A  SOLICITOR. 

Mr.  Midiael  M.  Mnrpby,  of  Kensington  Lodge,  Konka- 
town,  Ooi  Dablin,  has  been  admitted  a  Bolioitor  of  the 
Oewt  of  Judiaatata> 


PARTICXJLABS  AND  CONDITIONS  OP  SALE. 

lCanUmu<i/>vm  paft  (64,  aatt.) 
OompUtitm, 

"  14  The  purohaser  riiall  pay  the  remainder  of  hit 
purchase  money  at  the  time  appointed  by  the  speoial 
eonditions  of  sale  for  the  completion  of  the  parobaae  at 
the  office  of  the  vendors  solioitors,  and,  upon  soeh 
payment,  the  vendor  and  all  other  necessary  parties  <i( 
any),  will  exeonto  a  proper  aasarmnoe  to  the  porohaser, 
but  such  assnrance  and  every  other  assurance  whioh 
shall  be  required  by  the  purchaser  for  getting  iu, 
surrendering,  or  releasing  any  outstanding  estate,  right, 
title,  or  interest  shall  be  prepared  by  and  at  the  expense 
of  the  purchaser,  and  the  expense  ot  perusal  on  behalf 
of,  and  execution  and  (if  needful)  acKnowledgment  by 
the  vendor;  and  all  necessary  conveying  partiee,  of  such 
assurance  or  assurances  shall  be  borne  by  the  vend<». 
The  engrossment  of  such  assurance  or  assurances  shall 
be  tendered  or  left  by  the  porohaser  not  less  than  seven 
days  before  tbe  day  appointed  for  the  completion  ot  the 
purchase  at  the  office  of  the  vendor's  solicitor." 

It  is  osoal  to  specify  date  of  oompletiOB :  (Dart.  137.) 
This  is  done  by  the  spisoial  oonditioo.  There  Is  no  need 
to  state  to  whom  the  parohase  money  is  to  be  paid  i  it 
mast  be  paid  to  some  one  who  can  give  a  valid  receipt. 
By  O.  A.  1881,  s.  86,  reeeipts  in  -writing  of  trnstees  kre 
sufficient  discharges.  This  applies  to  troeto  oreated 
either  before  or  after  the  oommenoement  of  the  Axst, 
By  sect.  56,  a  receipt  in  a  deed,  or  indersed  reo^t  by 
the  person  entitled  to  give  the  reeeipt,  Is  a  somcleDi 
authority  for  payment  to  tbe  solicitor  prodoefng  saolt 
deed  or  receipt.  In  case  of  deed  without  iadorsed 
receipt,  tbe  deed  must  be  exeonted  1^  the  person 
entitled  to  give  reoetpt.  As  to  Meeipta  by  mortgagee*, 
see  0.  A.  1881,  s.  83.  "It  is  nsoal  to  provide  that  tbe 
parehaser  shall  be  at  tfae  expense  of  getting  in  and 
procuring  the  surrendm  or  releckse  of  any  otttotanding 
legal  estate  or  term : "  (Dart.  166.)  "  The  purchaser  (in 
the  absence  of  any  express  agreement)  prepares  and 
pays  for  the  prepsration  of  his  oonveyanoe,  but  tbe 
eosts  vt  perosal  and  exeention  by  all  neeetoary  oonveying 
psdrties  fall  on  the  vendor,  intdoding,  it  Is  oonoeived,  tbe 
costs  of  all  matters  essential  to  the  validitv  <rf  the  deed 
as  a  perfect  oonveyance— e.^.,  the  aoknowledgment  by 
married  women,"  Ad. :  (Dart.  707.)  ProbaUy  there 
will  soon  he  no  neeessity  for  snob  aokaowledgment. 

Trvtteti,  iit. 

"  16.  A  trostee,  inoumbranoe*,  ev  other  person  -wkb 
Mlls^  or  eoaooai  In  any  Hsanm««  meraly  to  •  fldootta^ 
M^aoity  shall  only  be  (oqaired  to  eater  toto  a  eoveosd* 
that  be  has  not  iaenoilMred,  and,  fas  case  be  retains  asy 
title  deeds,  to  give  to  tiie  parehaser  *d  adknoiwledgBuat 
of  bis  right  to  pradaotioD  of  sooh  titlv  deeds,  and  tu 
delivery  of  copies  thereof.  The  expanses  of  pceMiatioa 
and  pwQsal  ef  SMh  an  adcnowledgmMit  MiaU  be  in 
•ooordaoee  t»Mi  oondMon  16  below." 

Tfale  aekoowledgment  is  onder  O.  A.,  ■.  9.  By  snb- 
•eot.  (6>,  "An  MkaowledgaMat  shall  not  confer  wof 
tifibi  to  dauages  tor  loss  or  destmotion  of,  or  injary  to, 
tbe  docomMito  to  wUob  it  relatea,  from  whatever  aause 
arising."  Heaoe  a  trastee  may  saMy  givo  sooh  an 
a^nowledgntent, 

TitU  JDetd*. 

"  16.  Tbe  vendor  will  retain  such  moniments  ot  title 
as  relate  to  any  part  of  tbe  property  sold,  and  also  to 
other  property  in  which  the  vendor  retains  any  estate 
or  interest.  Such  ot  the  moaimeote  ot  title  as  relate 
exclusively  to  any  one  lot  shall  be  deliveced  to  the 
purchaser  of  that  lot,  and  such  as  relate  exclusively  to 
any  two  or  more  lote  mentioned  in  the  particulars  snail, 
on  the  completion  of  all  the  porohases  to  which  the 
same  relate,  be  deUveted  to  the  largest  purchaser  in 
value,  whether  be  bay  at  the  present  sale  or  previously 
or  sabsequently  thereto.  The  vendor  (not  being  a 
person  socb  as  ts  described  iu  condition  IS)  and  every 
other  person  having  tbs  custody  of  monimeots  ot  title 
nudec  this  oondition  shall,  at  bis  own  0£tioD,  either 
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eater  iuto  the  Dsaal  defeasible  covenant  for  the  pro- 
daction  thereof,  or  give  the  proper  statntory  aoknowledg- 
meut  of  right  to  prodnotion  and  delivery  of  copies, 
and  the  proper  Btatntory  undertaking  for  safe  ODstody 
.thereof,  to  every  parchaser  of  property  comprised  in 
each  manimects  of  title  who  shall  reqnire  the  same ; 
saoh  covenant  or  sach  acknowledgment  and  undertaking 
shall  be  prepared  by  and  at  the  expense  of  the  covenantee, 
bat  the  covenantor  shall  bear  the  expense  of  the  perusal 
on  his  part,  and  the  exeootion  thereof  by  him." 

On  a  sale  of  land  there  is  now  no  need  for  any 
condition  that  the  vendor  shall  keep  the  deeds  relating 
to  land  of  which  be  retains  any  part :  (V.  &  P.  Act,  ss. 
2, 6).  Bat  this  does  not  apply  to  other  kinds  of  property, 
and  there  is  considerable  doabt  whether  it  applies  to 
incorporeal  hereditaments:  (Dart,  148;  bat  see  Lord 
Broogbam's  Act,  defining  '*  land,"  13  at  14  Vict.  c.  21,  a. 
4  ;  Fish.  Dig.  8326).  In  any  case  it  makes  the  condition 
more  complete  to  Insert  this  paragraph.  By  V.  &  P. 
Act,  s.  2,  (4),  the  parchaser  has  to  pay  the  cost  of 
"  tarnishing  "  covenants  for  production  of  deeds  on  sale 
of  "land,"  and  C.  A.,  s.  3  (6)  extends  this  rale  to 
sales  of  all  "property,"  s.  2  (i.),  and  uses  wider  language. 
Bat  it  wonld  seem  that,  in  the  absence  of  any  con- 
dition, the  vendor  would  not  only  have  to  pay  the  costs 
of  bis  own  perusal  of  such  covenants  when  made  by 
himself,  which  is  reasonable,  but  he  might  also,  in  case 
of  a  sale  in  lots,  where  some  of  the  deeds  were  banded 
to  one  of  the  parafaasers,  be  bound  to  pay  for  the 
perusal  by  such  purchaser  of  ooveaant  to  prodaoe  to 
another  purchaser :  (V.  &  P.  Act,  s.  2  (4).  It  iB  well  to 
avoid  the  risk  of  this.  See,  however,  Strong  v.  Strong  (4 
Jur.  N.  S.  943)  and  Dart,  677 ;  Sag.  V.  &  P.  4S1 ;  and 
compare  Prideanx,  11th  edit.  i.  48.  The  statatory 
acknowledgment  and  undertaking  are  under  0.  A.  B.  9. 
■It  is  slightly  better  for  the  covenantor  to  enter  into  the 
statutory  obligation,  but  it  seems  desirable  in  these 
Conditiona  to  give  him  his  choice.  As  to  vendor's 
obligation  to  enter  into  covenant  to  produce  indepen- 
.dently  of  stipulation,  see  Seton,  1311;  Dart,  142,  676; 
0,  A.  ss,  9  (8)  and  9  (11).  As  to  delivery  of  title  deeds, 
eee  Seton,  1311,  and  as  to  their  oastody.  Fish.  Dig.  3S26, 
For  other  forms  of  condition  nnder  the  new  Act,  see 
Wolat  ft  X,  122 ;  Oonoiae  Davidson,  18th  edit,  104, 

Apportionment  of  Smit  and  OiUgobigt. 

"17.  The  rents  and  profits  or  possession  will  be 
received  or  retained,  and  the  outgoings  discharged,  by 
tbe  vendor  up  to  the  day  appointed  for  completioqf;  and 
at  from  that  day  the  rents  or  possesion  shall  be  Kiken, 
and  the  outgoings  discharged  by  the  purchaser,  and 
•nch  rente  and  outgoings  shall  (if  neoessary)  be  appor- 
tioned between  tbe  vendor  and  purchaser  for  the 
purpose  of  this  condition,  and  the  proper  apportioned 
part  shall  be  paid  with  or  deducted  from  the  purehaae 
money." 

Tbe  outgoings  will,  on  a  sale  of  teasehcdds,  inotude 
an  apportioned  part  of  the  current  rent:  (Laaet  v. 
Oibton,  L.  Rep.  1  Bq.  136).  Also  *'  oatgoings  "  include 
charge  for  street  improvements :  {Midglai  v.  Coppoek,  40 
li.  T.  Bep.N.  S.  870;  L.  Rep.  4  Ex.  Div.  809.)  Where 
Baoitary  works  or  street  improvements  have  been 
ordered  by  the  authorities  in  respect  of  the  property, 
but  have  not  been  completed  or  paid  for,  a  special 
condition  should  be  inserted,  throwing  tbe  cost  either 
upon  vendor  or  purohaser  as  may  be  deemed  expedient. 
XJnder  a  condition  such  as  the  above,  when  the  vendor 
ia  in  and  retains  possession,  the  parchaser  is  entitled 
to  a  fair  occupation  rent  from  the  time  fixed  for 
completion  :  {Metropolitan  Railtcay  Oompany  v.  Drfritt,  89 
L.  T.  Rep.  N.  S.  494;  L.  Rep.  2  Q.  B.  Div.  189,  887.) 

Ateidmtt  tmd  Intmnnee, 

"  18.  Tbe  property  shall,  from  the  time  of  sale,  be  at 
the  risk  of  the  purchaser  as  respects  loss  or  damage  by 
fire,  the  dropping  of  lives,  ana  other  accidents;  and, 
when  the  property  is  insnred  against  loss  or  damage  by 
fire,  tbe  purchaser  shall  be  entitled  to  the  benefit  of 
•ach  iusarance,  but  shall,  upon  tbe  completion  of  the 
porofaaae,  pay  to  tbe  vendor  %  proportionate  part  of 


current  premium.  This  ooodition  shall  not  impose 
upon  the  vendor  any  obligation  to  keep  up  any  iosur- 
anoe,  or  render  him  subject  to  any  liability  for  neglect 
in  respect  of  tbe  same." 

The  earlier  part  of  this  condition  is  talMo  ttom  the 
liivecpool  form.  It  is  obviously  improper  that  a  vendor 
■honld  be  able,  in  case  of  fire,  to  take  both  tbe  fall 
priiie  from  the  puiehaser  and  yet  keep  the  iosnxance 
money  paid  by  the  insarers.  Tet  this  would  seem  to  be 
the  law  unless  there  is  some  condition,  express  or 
implied,  as  to  the  parchaser  receiving  the  beuefit  of 
tbe  insoranoe:  {Saynor  v.  Prfton,  44  L,  T,  Bep,  N.  8. 
787 ;  L,  Rep,  18  Oh.  Div.  1 ;  OaUMain  v.  Proton,  44  Ii, 
T.  Rep.  N.  8.  669 ;  Ii.  Rep,  8  Q.  B.  Div,  613 ;  PooU  v, 
Adtmi.  12  W.  a  688 ;  33  Ii.  J.  839,  Ob. ;  10  L.  T.  Rep. 
N.  B,  887 :  and  tM  Dact,  818 ;  2  Smith,  L.  C.  293.) 

BrtacK  of  OmUirad  by  Pwrchater. 

"19.  Should  the  poTcbaser  neglect  or  ta,i\  to  oomply 
with  any  of  the  special  oonditionB  or  of  these  ooodttions 
his  deposit  money  shall  be  forfeited  to  the  vendor,  who, 
without  being  obliged  previously  to  tender  an  assaranee 
to  the  parahaeer,  may  sell  the  property  either  by  pabllo 
auction  or  private  oontraot,  and  sobjeet  to  snob  apeoiid 
or  other  conditions  as  b«  may  think  fit,  and  tbe 
deficiency  of  price,  if  any,  on  such  resale,  together  with 
all  expenses  attending  the  same,  shall  be  immediately 
paid  to  the  vendor  by  the  defaulter ;  and  in  ease  of 
nonpayment,  the  same  ahall  be  reooversble  by  tbe 
vendor  as  liquidated  damages ;  bat  any  snrplns  en  Boofa 
second  sale  shall  be  retained  by  the  vendor  tat  bis  own 
benefit."  ,, 

In  Beit ».  Bammd  (40  L.  T.  Rep.  N.  ».  769 ;  L.  Bep. 
19  Oh.  IMv.  1)  a  railway  oompany  sold  under  a  stcoog 
condition  that  parchaser  should  admit  their  power  to 
wAl,  It  was  afterwards  found  that  prior  owner*  bad 
not  waived  tbeir  right  of  pre-emption.  It  waa  held 
that  tbe  condition  was  binding,  and  that  the  pnrohaser 
oould  not  maintain  an  action  for  the  retom  of  the 
deposit.  There  was  a  forfeitare  condition.  Bee  alao 
Want  V.  StalUbraa  (29  L.  T.  Rep.  N.  a  293  ;  U  Rep.  8 
Ex.  176).  In  Bx  parte  Barrett  (88  L.  T,  Rep.  N.  B.  116  ; 
Ii,  Rep.  10  Oh.  Div,  612)  it  waa  hold  that,  a«  th« 
eontraet  had  gone  off  by  the  default  of  tbe  pnrehaaer, 
tbe  deposit  was  forfeited,  although  there  was  no  con- 
dition to  that  effect,  Bee^  aa  to  tbe  above  condition. 
Dart,  162.  A  pnnhaeer  cannot  eleet  to  ftwteit  the 
deposit  and  avoid  the  oontraot  (D).  192)  except  undat 
very  special  circumstances  on  sales  by  the  oonrt  (lb. 
1887).  In  Rotenberg  v.  Ox*  (L  Rep.  8  Q.  B.  Div.  168) 
the  defendant  purchased  from  a  railway  oompany  land 
over  a  tunnel  whieh  the  oompany  bad  no  power  to  sell. 
Plaintiff  agreed  to  pnrohase  it  as  ••  troehold  baildlng 
land."  Tbe  conditions  allowed  seven  days  only  fot 
tequisitions,  and  sold  the  property  sabjeot  to  certain 
covenants  with  tbe  railway,  and  gave  the  buyer  th« 
opportunity  of  seeing  the  conveyance.  The  vendor  had 
possession,  but  "  the  oonveyanoe  from  the  oompany  to 
him  was  lAro  vtra  and  void."     The  conditions  also 

Erovided  for  forfeiture  of  tbe  deposit ;  the  plaintiff  wae 
eld  unable  to  recover  it,  ss  bis  objection  was  not  sent 
in  till  after  the  seven  days.  The  phrase  "freehold 
building  land"  was  considered  to  be  explained  by  the 
reference  to  the  conveyance  from  tbe  oompany  made 
in  tbe  conditions, 

Interpfetalioin  CUaut. 

"  20.  In  tbe  above  conditions  the  expressions  "vendoi:" 
and  "purohase  "  shall  apply  to  several  persons  as  well 
as  to  one  penon,  and  tbe  word  person,  in  this  clause, 
abi^l  include  "  corporation."  Words  importing  the 
maaculine  gender  shall  be  deemed  to  inclnds  the 
feminine.  When  any  property  is  offered  for  sale  ia  lota 
the  above  conditions'shall  apply  to  each  lot" 

In  our  next  article  on  this  subject  we  shall  give 
tbe  form  of  memoraudum  which  should  be  annexed  to 
the  conditions,  aod  explain  what  are  its  eaaential 
contents. 

iToteconttmud.) 
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TiLA  UMITS  TO  LITERARY  AUD  ABTISTIO 
CRITICISM. 

(From  the  Soutltan  Lau  RetUa.) 

A  i;ood  many  yean  ago  it  was  anDoanoad  from  the 
beneh,  by  an  Eogllkb  chief  jaitioe,  that  a  person  who 
pnblishea  a  book  mast  expeot  to  have  his  feelings  hurt 
by  oritioism.'  "  Liberty  of  oritioiam  matrt  be  ulowed, 
or  we  ahoDld  neither  have  parity  of  taste  bor  of  morals," 
said,  at  the  beginning  of  the  present  oentnry,  a  great 
and  distingaished  jadge — Lord  EUenboroogh— to  whose 
lot  it  fell  to  first  annoonoe  tfae  law  touching  the  right 
of  literary  oritioism,  and  who,  in  his  endeavour  to  guard 
that  right,  in  the  interest  of  good  taste,  morality,  and 
religion,  laid  down  a  wider  privilege  than  snoceeding 
jadges  have  been  willing  to  aoknowledge.  Nevertheless, 
the  ooarta  have  never  lost  sight  of  the  faot  that  it  is  of 
the  ntmost  importance  to  society  that  works  pnblished 
for  general  pernsal  ahonld  be  sooh  as  are  ealenlated  to 
improve  and  not  demoralise  the  pablio  mind.  A  man 
who  pnhliahes  a  book,  or  who  prodaoes  any  work  of 
art,  oballengea  oritioism.  If  it  tends  to  bis  praise,  be 
Mjolees  in  it,  and  it  redounds  to  his  fame  and  fortooe. 
Therefore  be  is  obliged  to  sabmit  to  it  if,  instead  of 
favourable,  it  is  adverse ;  and  he  oannot  complain  of  a 
legal  wrong  nnless  the  critic  has  gone  beyond  the  legal 
boundary,  and  ezoeeded  the  just  limits  to  privileged 
oritioism.'  To  asoertain  exactly  what  these  limits  are, 
by  a  review  of  all  the  reported  adjadioacions  oo  the 
Bubjeet,  has  proved  a  task  to  a  legal  author  at  onee 
iotereating  and  instmotive. 

The  earliest  oase  in  the  English  reports  in  whiob  wa 
And  a  jndieial  exposition  of  the  limits  to  oritioism  is 
Tmbvt  V.  IVpfer*  whioh  was  tried  in  the  King's  Benoh, 
befoM  Iiord  ElleBboioagh,  io  1808.  Tabart  was  a  pub- 
Usher  of,  and  a  dealer  in,  children's  books ;  while  Tipper 
was  the  publisher  of  a  periodical  oalled  the  SaUritt,  or 
MoMUp  Mttaer.  Tabart  alleged  that,  although  he  always 
dealt  in  books  of  the  most  moral  kind,  and  on  no  occasion 
allowed  anything  not  having  a  useful  and  proper  ten- 
dency to  influence  the  minds  of  the  youth  in  a  right 
direotion,  to  leave  his  press  or  store,  yet  had  Tipper  so 
far  forgotten  himself,  in  a  malicious  endeavour  to  do 
iojuy  to  his  good  name  and  character,  as  to  cause  it  to 
be  suspected  and  believed  that  he  pnblished  and  vended 
books  of  an  absnrd,  immoral,  and  improper  tendenoy, 
for  children.  On  the  trial  it  appeared  that  the  libels, 
whioh  the  wicked  critic  bad  inflicted  on  the  good  Tabart, 
were  pnblisfaed  in  the  Satiiitt,  in  the  form  of  a  mook 

Eanegyric  upon  certain  poems  whioh  Tabart  had  pub- 
shed,  and  ending  with  a  travesty,  thus  :— 
"Not  to  tire  your  numerous  readers  with  needless 
proUsity,  I  proceed  to  the  magsifiioent  poem— 

"  There  wu  a  little  maid, 
ADd  the  wu  afmid 

Her  (westtaMit  wobM  com*  to  iMr; 
Sba  bound  up  her  bead 
When  she  vent  to  bed, 

And  ahe  faatened  her  door  with  a  alMvcr.* 

&arrow,  for  the  defendant,  in  cross-examining  one  of 
(he  plaintifi's  witnesses,  asked  him  whether  the  plain- 
tiff had  not  published  certain  books,  with  a  view  of 
showing  thtft  the  alleged  libel  was  a  fair  stricture  npou 
the  ordinary  rank  of  the  plaintifTs  publications.  The 
plaintiff  objecting,  he  argued  in  support  of  his  question, 
citing  Antbony  Pasquio's  oase,  as  iu  point,  where,  in  an 
action  for  libel  upon  an  author,  Ijord  Kenyon  admitted 
evidence  of  the  character  of  the  plaintiff's  works ;  and, 
it  appearing  that  they  were  of  the  most  libellous  and 
Boanaalous  description.  Lord  Kenyon  was  repoted  to 
hare  thrown  his  parchment  at  the  unlaoky  plaintiff's 
head,  and  to  have  dismissed  him  from  the  court  with 
eoutomely.  The  evidenoe  was  admitted,  Lord  Eilen- 
borongh,  in  his  ruling,  taking  a  resolute  stand  in  the 

(I)  I<ord  Ablnger,  CJ.,  in  Fnter  t.  Btrieley,  1  Car.  A  P.  $M. 

(S)  '*  Nothing  Is  more  Important  than  to  draw  the  line  daly  between 
Mr  dtaaaslos,  (or  the  promotloa  of  the  trutk,  and  paUiwtlona  for 
the atperaion  of  peraonal  character."  Earle,  C.J.,in£oMiT.  ff'Ut<n«»*, 
1  Foit.  end  Fin.  eio. 

(S)lCunp.M.F.Wl. 


interest  of  literary  oritioism,  in  language  which  has 
become  historical :  "  The  main  question  here,"  said 
he,  "  is  quo  anino  the  defendant  published  the  artiula 
complained  of — whether  he  meant  to  put  down  a  nni- 
sanoe  to  public  morals,  or  to  prejudice  the  plaintiff  f 
To  asoertain  this,  it  is  material  to  know  the  general 
nature  of  the  plaintiff's  publications  to  whioh  the  libel 
alludes;  and  I  therefore  think,  that  the  evidence  is  re- 
ceivable. The  plaintiff  is  bound  to  show  that  the  de- 
fendant was  actuated  by  malice,  and  the  defendant 
discbarges  himself  by  proving  the  contrary.  Liberty  of 
oritioism  must  be  aUowed,  or  we  should  neither  have 
parity  of  taste  nor  of  morals.  Fair  discussion  is  essen- 
tially necessary  to  the  truth  of  history  and  the  advance- 
ment of  scienoe.  That  publication,  therefore,  I  shall 
never  consider  as  a  libel,  which  has  for  its  object,  not 
to  injure  the  reputation  of  any  individual,  but  to  correct 
misrepresentations  of  fact,  to  refute  sophistioal  reason- 
ing, to  expose  a  vicious  taste  in  literatnre,  or  to  censure 
what  is  hostile  to  morality."  Subsequently,'  several 
qnestions  of  pleading  having  been  gone  into,  the  defend- 
ant admitted  that  the  plaintiff  had  not  published  the 
|K>em  imputed  to  him,  but  urged  that  the  travesty  was 
wtended  as  a  jnst  specimen  of  bis  poblioations.  Lord 
EUenborongb  instructed  the  jury  that  it  was  actionable 
to  impute  to  a  bookseller  that  he  bad  published  a  poem 
of  the  kind  shown,  to  which,  in  faot,  he  was  a  stranger, 
as  the  natural  tendency  was  to  hurt  him  in  his  busi- 
ness ;  and  the  plaintiff  bad  a  verdict  with  one  shilling 
damages. 

In  the  same  year,  in  the  same  conrt,  and  before  the 
same  judge,  the  subjeot  received  a  more  thorough  dis- 
cussion.' Sir  John  Carr,  a  writer  whose  works  are  now 
forgotten,  was  the  author  of  several  books  of  travel: 
one  entitled  '*  The  Stranger  in  France ;"  another, 
"  A  Northern  Summer ;"  a  third,  "  The  Stranger  ia 
Ireland."  Relyiog  upon  Taiiert  v.  Tipper,  he  iQleged 
that  the  sale  of  these  works  brought  him  large  sums 
of  money ;  but  that  the  defendant  Hood,  intending  to 
expose  him  to  oontempt  and  ridicule,  had  published  * 
malicious  and  defamatory  libel  concerning  nim,  in  the 
form  of  a  book,  entitled  "  Hy  Focket-Book,  or  Hints 
for  a  Right  Merrie  and  Conceited  Tour ;  to  be  oalled 
the  Stranger  in  Ireland,  in  ISOS;  by  a  Knight  Errant" 
The  book,  it  appeared,  contained  a  print,  intending  to 
ridicule  the  plaintiff,  oalled  *'  The  Knight  leaving 
Ireland  with  Regret."  It  depicted  Sir  John  in  the  form 
of  a  man  of  ridiculous  aad  ludiorons  appearanoe,  hold, 
iug  a  pocket-handkerchief  to  his  faoe,  and  appearing  to 
be  weeping ;  and,  behind  him,  another  caricature  of  a 
man,  bending  under  the  weight  of  three  large  books, 
one  of  which  bad  the  word  "  Baltic "  printed  on  its 
back.  The  man  also  held  a  pooket-handkerohief  by  the 
corners,  on  whiob  was  printed  the  word  "  wardrobe." 
The  plaintiff  alleged  that,  by  reason  of  this  publication, 
be  had  been  prevented  from  selling,  tor  the  sum  of  £600, 
the  oopyrigbt  of  a  book  of  which  be  was  the  author, 
oontaioiDg  an  acoount  of  a  tour  by  him  through  a  part 
of  Scotland.  As  the  trial  was  proceeding.  Lord  EUon- 
borongh  intimated  an  opinion  that  if  theb^k  pnblished 
by  the  defendant  only  ridiculed  the  plaintiff  as  an 
author,  the  aotiou  could  not  be  maintained.  Garrow, 
14>e  plaintiff's  uounsel,  admitted  "  that  when  bis  client 
came  forward  as  an  author,  he  subjected  himself  to  the 
oritioism  of  all  who  might  be  disposed  to  discuss  the 
merits  of  bis  works ;  but  that  criticism  must  be  fair  and 
liberal.  Its  object  ought  to  be  to  enlighten  the  public, 
and  to  guard  them  against  the  supposed  bad  tendency 
of  a  particular  pnblioation  presented  to  them,  not  to 
wound  the  feelings  and  to  ruin  the  prospects  of  an 
individual.  If  ridicule  was  employed,  it  saoald  have 
some  bonnds.  While  a  liberty  was  granted  of  analysing 
literary  productions,  and  pointing  out  their  detects,  still 
he  must  be  considered  as  a  libdler,  whose  only  object 
was  to  bold  np  an  author  to  the  laughter  and  contempt 
of  mankind.  A  man  with  a  wen  upon  bis  neck,  perhaps 
oould  not  complain  if  a  surgeon,  in  a  soientifio  work, 
should  minutely  describe  it,  and  consider  its  nature  and 


(4)  Carr  V.  Haoi,  1  Cusp.  N.  F.  Hi  (1808). 
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the  meana  of  dispaning  it;  bat,  sarely,  he  might  sap- 
port  an  action  for  damages  against  anyoDe  who  shonld 
publish  a  book  to  make  faim  ridioaloas  on  aooonDt  of 
this  ioflFmity,  with  a  oarieatare  print  as  a  frontispiece. 
The  objeot  of  the  book  pnblishsd  by  the  defeodaot 
clearly  was,    by  means    of   immoderate   ridioale,  to 

Sreveot  the  sale  of  the  plaintiff's  works,  and  entirely  to 
estroy  him  as  an  aathor.  In  the  late  oase  of  Tabart  v. 
Tipper,  his  lordship  had  held  that  a  pablieatiou  by  no 
means  so  offensive  or  prejndioial  to  the  object  of  it,  was 
libellons  and  actionable.  Lord  EUenborough  said :  *'Iu 
that  oase  the  defendant  had  falsely  aconsed  the  plaintiff 
of  publishing  what  he  bad  never  pablisbed.  Here  the 
■apposed  libel  has  only  attacked  those  works  of  which 
Bir  John  Oarr  is  the  avowed  aathor ;  and  one  writer,  in 
exposing  the  tallies  and  errors  of  another,  may  make 
nse  of  ridicnle,  however  poignant.  Bidioule  is  often 
the  fittest  weapon  that  can  be  employed  for  saoh  a 
parpoee.  If  the  repntation  or  peoaniary  interests  of  the 
person  ridioaled  saffer,  it  is  damnnm  ab»que  injuria. 
Where  is  the  liberty  of  the  press,  if  an  action  can  be 
maintained  on  each  priooiples  ?  Perhaps  the  plaintiff's 
'Tonr  Thioagh  Scotland'  is  now  unsaleable;  bat  is 
he  to  be  indemnified  by  receiving  a  compensation  in 
damages  from  the  person  who  may  have  opened  the 
eyes  of  the  pablio  to  the  bad  taste  and  inanity  of  his 
compositions  1  Who  would  have  bought  the  works  of 
Sir  Robert  Filmer,  after  he  had  been  refuted  by  Mr. 
Iioeke  t  Bat  shall  it  be  said  that  he  might  have 
•ostaioed  an  action  for  defamation  against  that  great 
philosopher,  who  was  labouring  to  enlighten  and  amelio- 
rate mankind  t  We  really  most  not  cramp  observations 
npon  authors  and  their  works.  Tbey  should  be  liable 
to  criticism,  to  exposure,  and  even  to  ridicnle,  if  their 
oompositioDS  be  ridicaloos;  otherwise,  the  first  who 
writes  a  book  on  any  snbjeot  will  maintain  a  monopoly 
of  sentiment  and  opinion  respecting  it.  This  would 
tend  to  the  perpetuity  of  error.  Reflection  on  personal 
oharaoter  is  another  thing.  Show  me  an  attack  on  tbe 
moral  cfaaracter  of  this  plaintiff,  or  any  attack  upon  his 
character  nnconnected  with  his  authorship,  and  I  shall 
be  at  ready  as  any  judge  who  ever  sat  here,  to  protect 
bim ;  but  I  cannot  hear  of  malioe  on  accoont  of  turning 
his  works  into  ridioale."  The  ooansel  for  the  plaintiff 
Btill  complainiDg  of  the  antaimess  of  this  publication, 
and  particularly  of  the  print  affixed  to  it,  the  trial 

Jiroceeded.  The  attorney-general  having  addressed  the 
ury  on  behalf  of  the  defendant,  Lord  EUenborough 
said  :  "  Every  man  who  publishes  a  book  commits  him- 
mU  to  the  jndgment  of  the  public,  and  everyone  may 
oomment  apon  his  performance.  If  tbe  oommentator 
does  not  step  aside  from  the  work,  or  introduoe  fiction 
for  tbe  pnrposeof  condemnation,  he  exercises  a  fair  aod 
legitimate  right.  In  the  present  case,  had  the  party 
writing  the  criticism  followed  the  plaintiff  into  domeatio 
life,  for  the  purpose  of  slander,  that  would  have  been 
libellous;  but  no  passage  of  this  sort  has  been  pro- 
daced,  and  even  the  caricature  does  not  affect  the 
plaintiff,  except  as  the  aathor  of  the  book  which  is 
ridienled.  Tbe  works  of  this  gentleman  may  be,  for 
anght  I  know,  very  valuable ;  but,  whatever  their  merits, 
others  have  a  right  to  pass  their  judgments  upon 
them — to  censure  them  if  tbey  be  censurable,  and  to 
turn  them  into  ridicule  if  tbey  be  ridiculoas.  Tbe  oritio 
does  a  great  service  to  the  pablio  who  writes  down  any 
▼apid  or  nseless  publication,  such  as  ought  never  to 
have  appeared.  He  checks  tbe  dissemination  of  bad 
taste,  and  prevents  people  from  wasting  both  their 
time  and  money  apon  trash.  I  speak  of  fair  and  candid 
criticism  ;  and  this  everyone  has  a  right  to  publish, 
although  the  aathor  may  suffer  a  loss  from  it.  Such  a 
loss  the  law  does  not  consider  as  an  injnry,  because  it 
is  a  loss  which  the  party  ought  to  sustain.  It  is,  in 
short,  the  loss  of  fame  and  profits  to  which  he  was 
never  entitled.  Nothing  can  be  conceived  more  threaten- 
ing to  the  liberty  of  the  press  than  the  species  of  action 
before  the  oourt.  We  ought  to  resist  an  attempt  against 
free  and  liberal  criticism  at  the  threshold."  The  Chief 
Justice  concluded  by  directing  the  jury,  that  if  tbe 
writer  of  the  publication  oomplained  of  had  not  travelled 


ont  of  the  work  he  criticised,  for  tbe  purpose  of  slander, 
the  action  would  not  lie ;  but,  if  they  coald  dlsoover  in 
it  anything  personally  danderous  against  the  plaintiff, 
anoonneoted  with  the  works  he  had  given  to  the  pablio, 
io  that  case  he  had  a  good  oause  of  action,  and  they 
should  award  him  damages  accordingly.  The  jury  re^ 
turned  a  verdict  for  tbe  defendant. 

In  Slravii  v.  Praneit,*  the  plaintiff  was  the  author  of  a 
novel  called  '•  The  Old  Ledger ; "  the  defendant,  the 
publisher  of  the  ^ntA«iKS«m.-  and  the  action  was  brought 
for  the  publication  therein  of  the  following  critique  upon 
the  book : — 

"  Our  first  impression,  on  opening  this  prodnotion, 
was,  that  so  many  iti^os  and  Inverted  commas  were 
never  congregated  into  the  same  space  before.  Oni 
last,  on  closing  it,  is,  that  it-  mast  be  the  very  worst 
attempt  at  a  novel  that  has  ever  been  perpetrated.  It 
cannot  even  claim  the  utility  of  an  opiate.  Its  inanity, 
self-complacency,  and  vulgarity  ;  its  profanity ;  its 
indelicacy  (to  nse  no  stronger  word) ;  its  display  of  bad 
Latin,  bad  Frenoh,-bad  Oerman,  and  bad  English  ;  the 
perpetual  reonrrenoe  of  abuse,  or,  as  the  author  mora 
euphemistically  expresses  it,  "  slightly  digressive  reflec- 
tions" on  great  men,  living  and  dead,  and  wholly 
anoonneoted  with  the  subject,  all  make  the  reader  even 
more  indignant  than  weary ;  and  how  much  this  means 
can  wholly  be  oooceived  by  an  operation  which  tew  are 
likely  to  receive — that  of  reading  the  book."  The  case 
was  tried  in  1866,  before  Erie,  C.J.,  and  a  jury.  The 
defendant's  counsel,  in  opening  his  defence,  contended 
that  an  aathor  who  sent  his  book  to  a  newspaper  tie 
review,  invited  criticism  and  must  submit  to  it  even  if 
wrong,  if  not  also  malicious.  He  proposes  to  show  that 
the  book  in  qaestion  justified  the  criticism ;  that  it 
contained  revolting  attacks  upon  the  private  character 
of  persons  living  and  dead,  and  tbat  it  was  of  a  nature 
utterly  unsuited  tor  family  perusal.  He  was  then  pro- 
ceeding to  read  and  oommeot  upon  passages  in  tbe 
novel,  when  the  plaintiff's  counsel,  seeing  the  impres- 
sion produced  by  the  extracts  upon  the  jury,  withdrew 
the  oase.  But  it  did  not  end  here.  In  a  sabsequent 
issue,  the  ^n(A<iioutn,  referring  to  the  oonelusioo  of  the 
trial,  said :  '*  We  found  the  book  abominable,  and  we 
said  so.  Our  readers,  we  may  assame,  were  satisfied 
with  our  verdict,  since  it  is  alleged  that  the  sale  was 
instantly  arrested."  The  criticism  was  reprinted,  and 
the  article  concluded :  "  Our  object  was  attained  ;  w* 
had  vindicated  the  rights  of  free  criticism.  We  wished 
for  nothing  more.  In  such  a  oase  as  ours  the  question 
of  costs  was  a  minor  oonsideration,  and  we  had  every 
reason  to  fear  that  our  only  award  from  the  oonrt 
would  have  been  our  costs  on  paper."  The  plaintiff 
again  brought  an  action,  and  now  alleged  that  he  waa 
an  interpreter  and  translator,  and  that  the  criticism  had 
greatly  injured  him  in  character  and  repntation  as  a 
literary  man,  particularly  tbe  passage  in  the  last  as  to 
his  ability  to  pay  costs.  Gockbrun,  C.J.,  who  presided 
on  the  seoond  trial,  told  the  jury  that  the  qaestion  for 
them  was,  whether,  as  a  whole,  the  criticism  was  fair, 
or  was  prompted  by  malicious  motives.  Conoerding  the 
allusion  to  the  plaintiff's  inability  to  pay  costs,  he  said  : 
"  If  yon  think  the  allusion  was  brought  io  only  to  mak6 
an  attack  npon  the  circumstances  or  character  of  thtt 
plaintiff,  it  would  be  malicious  and  actionable ;  but 
if  it  was  adverted  to  merely  in  order  to  explain  and 
vindicate  the  course  taken  by  the  defendants;  then  yon 
would  probably  think  that  it  was  not  unfairly  introduced. 
And,  in  the  result,  if  you  think  the  article,  on  tfas 
whole,  was  not  unfair  and  malicioas,  Hnd  for  the  defen. 
dant ;  if  you  think  it  was  so,  then  tor  the  platntiffL" 
The  jury  took  the  former  view,  and  the  defendant  had  A 
verdict. 

lu  New  York,  in  1840,  James  Fenlmore  Oooper  sued 
the  editor  of  the  New  York  Comitureial  AdverH$er,  for  ft 
libellons  publication  contained  in  a  criticism  which 
appeared  in  that  paper  npon  his  "  History  of  the  Navy 
of  the  United  States."*  The  offensive  eritigm  was  as 
follows ; _' 

(5)  4  Foit.  A  Fin.  ast. 

(6)  Cooper  r.  Slone,  M  Vand.  4tt. 


Digitized  by 


Google 


Aug.  5,  1882.]       AND  SOLICITOKS'  JOUJRNAL. 


381 


"  CooFSB**  Natai.  Hnrasy. — Although  tb»  aama 
coortMy  haa  nol  bees  extended  to  db  io  regard  to  this 
book  by  its  pabli^Mn  wbioh  ve  aoiformly  experiaaoed 
iRHn  them  on  aimilar  oooasioos,  before  we  oommitted 
•^  efitioiami  upon  Mr,  Cooper  or  hi*  worka.  and  what 
we  have  since  oontinaed  to  ezperieuoe  with  respeot  to 
the  works  pablished  by  tbem  of  other  aathors ;  yet  we 
felt  lo  maoh  intereat  is  the  sabjeot  as  to  indaee  as, 
BOtwithstandJDg  this  negleot,  wbioh,  as  we  do  not 
Impato  it  to  the  worthy  booksellera^  is  npon  the  whole 
rather  flattering,  to  obtain  this  last  work  of  If  r.  Cooper's 
in  spite  of  his  prohibition,  and  to  give  it  early,  delibe- 
rate, and  candid  perasal.  Little  as  we  owe  to  the 
author  on  the  score  of  personal  oonsiderstion,  and  great 
as  had  been  oar  disappointment  from  many  of  his  late 
pablioations,  the  expression  of  whiob  had,  as  we  toond, 
provoked  bis  resentment,  we  still  cherished  the  hope 
that  with  tbe  elevated  theme  he  had  now  obosen,  be 
woald  rise  above  tbe  personal  feelings  and  politioal 
piajadices  that  disflgore  those  of  his  preoediog  works 
to  which  we  have  alladed.  We  bad  hoped  that  on  this 
oooasion  Mr.  Cooper — to  nse  a  sea  phrase  as  he  does,  in 
a  sense  that  a  seaman  never  nsed  it  in — woald  "go 
•loft"  instead  of  remaining  in  the  oook-pit.  We  even 
believed  it  possible  that  findiog  tbe  sabjeot  oonsenlal 
with  his  early  tastes  and  pnrsaits,  he  woald,  if  not 
animated  by  it  to  the  noblest  efforto,  at  least  avoid  the 
rooks  and  qnicksands,  wbioh  had  already  well-nigh 
made  shipwreck  of  bis  repntation  as  a  writer,  and 
regain  a  footing  npon  that  strand,  whence  he  first 
lauuohed  bis  gallant  little  bark  upon  a  sea  which  to 
yoang  and  rasb  adventnrers,  espeoially  if  they  belong  by 
aatnre  as  well  as  by  profession  to  the  irritahU  gautt,  is 
apt  to  prove  a  "sea  of  troables."  We  must  confess, 
bowever,  that  we  were  not  without  some  misgivings. 
We  bad  heard  it  ramonred  that  the  "  Naval  History  of 
the  United  States  "  was  to  contain,  if  not  a  vindioation 
of  the  conduct  of  Capt.  Elliott  in  the  action  on  Lake 
£rie,  at  all  evente  a  much  more  favoarahle  view  of  it 
than  had  been  presented  to  the  pnblio  by  bis  command- 
ing officer,  Com.  Perry.  Bat  with  all  our  experience  of 
tba  waywardness,  inconsistency,  and  love  of  paradox 
which  had  distiogaished  the  author  of  "  Home  as 
Found,"  weconld  hardly  persuade  ourselves  that  he  had 
become  so  utterly  regardless  of  justice  and  propriety  as 
a  man,  so  callous  to  tbe  perceptions  of  good  taste  as 
%  writer,  so  insensible  to  his  obligatioos  and  responsi- 
Mlity  as  a  historian,  and  so  reckless  of  bis  character  as 
a  pnblio  candidate  for  literary  distinction  and  immortal 
tame,  as  to  forego  and  disregard  the  opportunity  of 
retrieving  in  some  degree  tbe  repntation  and  standing 
wbioh  he  must  have  been  consoious  of  having  lost.  We 
were  certeinly  not  prepared  to  flod  that  tbe  infataatiou 
of  vanity  or  the  miadneBs  of  passion  oould  lead  him  to 
^rvert  such  an  opportunity  to  the  low  and  paltry 
purpose  ot  bolstering  up  the  obaraoter  of  a  political 
partisan,  an  official  sycophant,  and  to  degrade  the  name 
and  object  of  history  in  a  work  claiming  by  its  title  to 
bo  national  in  ite  design,  by  salving  tbe  wounded 
repntation  of  ao  individual  who,  from  tbe  time  of  the 
transHotioo  referred  to  by  bis  apologist,  has  been 
regarded  as  one  doing  at  best  but  donbtful  otedit  to  his 
profession,  and  who  owes  bis  oontinnanoe  in  tbe  service, 
after  tbe  events  of  that  day,  solely  to  the  forbearance 
and  magnanimity  of  bis  superior,  which  he  aubseqaently 
Manited  with  ingratitude  and  perfidy.  We  have, 
iadeed,  been  dieappointed,  however  faint  were  oar 
bopes ;  and  we  aoknowledge  that  we  were  deceived  in 
our  estimation  of  the  discretion,  taste,  judgment,  taot, 
and  sensibility  of  Mr.  Cooper,  however  doobtfol  we  bad 
felt  as  to  bis  possession  of  any  one  of  these  qualities. 
But  we  mast  console  ourselves  with  the  reflection,  that 
tbe  power  of  sympathy  is  sometimes  irresistible.  Not 
content  with  leaving  the  charitctorand  conduct  of  Capt. 
Elliott  where  bis  gallant  commander  was  content  to 
leave  them — to  be  judged  by  tbe  official  report  of  the 
engagement  in  which  most  assuredly  he  distinguished 
himself — his  advocate,  by  travelling  beyond  that  record, 
and  ascrihing  to  him  at  least  an  equal  meed  of  glory 
with  that  which,  aa  a  historian,  he  aaaigns  to  Oapt 


Poery,  baa  but  topeated  the  insane  attempt  whiob  big 
hero  had  before  resorted  to—of  provoking  an  inquiry. 
But  the  patron  is  worthy  of  bis  oUen*.  Neitbei  of  them, 
it  seems,  waa  aatiafted  to  let  the  cause  rest  upon  th« 
docaoMBtary  evidesce,  and  both  of  Ihem  we  saspeot, 
will  live  to  repont  their  indiscretion.  We  had  supposed 
that  suoh  hsd  long  been  the  ease  with  the  latter,  but 
the  zeal  of  his  apologist  affords  evidenco  of  a  relapse. 
Can  either  of  them  have  forgotten  tbe  exposure  extorted 
some  eighteen  years  ago  from  Com.  Fetiy  and  his 
friends?  As  to  Capt.  Elliott,  aaxiously  aa  he  may  have 
desired  it,  he  mast  have  foond  it  impossiUe.  Bat 
perhaps  both  he  and  his  defender,  have  imagined  that 
tbe  memory  of  the  publie  waa  not  so  tenacious.  The 
latter  cannot  be  allowed  to  plead  ignorance,  aa  all  tbe 
doonmenta  relative  to  the  subject  ate  to  be  found  on 
files  of  the  navy  department,  to  whiob  he  had  access. 
The  conduct,  therefore,  both  of  tbe  author  and  of  the 
aotor  of  this  ocoaaion,  oan  be  acoounted  for  only  on  the 
supposition  that  ^Nem  Dtu*  vult  perdtrt  prtiw  demmtat ;  . 
and  our  readera  will  be  better  enabled  to  deoide  upon 
the  justice  of  applying  to  them  this  familiar  adage,  by 
the  extracts  wbioh  we  shall  hereafter  give  from  some  of 
these  documents.'' 

And  the  following  in  a  anbaeqaent  issue  of  the  aamo 
paper : — 

"  Bat  Mr,  Cooper,  who  has  long  been  regarded  aa  hia 
own  worst  enemy,  has  on  this  oooasion  proved  himself 
tbe  worst  enemy  also  of  bis  friend.  After  the  lapse  of 
eighteen  years  he  has  thought  proper  to  revive  tbo 
memory  of  events  which,  for  the  repotatiOD  and  intoceal 
of  that  friend,  ahoold  have  been  buried  in  oblivion ;  and 
after  a  whole  generation  nearly  has  passed  away,  and 
many  of  the  witnesses  of  the  transaction  had  gone  with 
it,  he  has  deliberately  penned  an  aooountof  it,  intended 
for  posterity,  from  the  stetementa  of  Capt.  Elliott,  and 
the  evidence  of  his  witnesses,  and  quoted  in  their 
support  the  official  encomium  of  Com.  Perry,  without 
affording  the  least  hint  or  intimation  to  the  readera 
of  his  history  that  tbe  former  had  been  falsified,  and 
the  latter  retraoted.  Unfortunately  for  his  purpose, 
but  most  providentially  for  the  fame  of  one  of  tbe 
most  able  and  gallant  of  our  naval  heroes,  he  was 
provoked  in  his  lifetime  to  perpetuate  the  testimony 
which  we  have  now  adduced,  to  vindicate  his  conduct, 
not  from  the  aspersions  of  a  malignant  rival— for  hia 
envenomed  shafts  had  fallen  harmlessfrom  the  panoply 
of  troth  and  honour  in  which  the  character  be  assailed 
was  armed — but  from  tbe  partial  and  deceptive  re- 
presentations, and  the  gratuitous  and  insidious  defenoa 
of  one  who  has  assumed  tbe  offioe  and  responaibility  of 
a  historian,  and  hopes  that  his  work  may  be  appealed 
to  as  an  authentic  record,  by  future  generations  and  to 
the  latest  age.  It  ahall  not  be  our  fault  if  the  bane  bo 
not  accompanied  by  tlie  antidote." 

The  first  publication  appeared  in  the  Aineriiter  of 
June  8, 1889 ;  tbe  aeoond,  in  tba  same  paper  of  .Tone  IBth. 
There  were  two  counte  in  the  plaintiff's  declaration, 
the  first,  upon  the  alleged  libel  of  June  8th ;  the  seooad, 
upon  that  of  June  19th.  The  case  went  to  the  Supremo 
Court  on  a  demurrer  by  the  defendaut  to  both  oounta. 
There  the  plaintiff  had  judgment  on  the  demurrera. 
Cowan,  J.,  who  delivered  the  opinion  of  the  court,  after 
repeating  the  first  of  the  charges  contained  in  tbe 
offensive  artioles,  said  :  "  We  are  thus  presented  with  a 
series  of  remarks,  distinctly  imputing  to  the  plaintiff  a 
disregard  of  justice  and  propriety,  an  icaensibility  to 
bis  obligations  as  a  historian,  the  infatuation  of  vanity, 
the  madness  of  passion,  and  low  and  paltry  purposes. 
They  present  him  as  holding  an  affinity,  and  standing 
on  a  level  with,  and  vindicating  and  bolstering  up  the 
character  of  an  official  sycophant,  an  officer  aowortby 
of  bis  place,  a  man  guilty  of  iugratitude  and  perfidy. 
With  suoh  a  man  the  sympathy  of  tbe  plaintiff  is 
represented  to  be  irresistible,  tbe  patron  as  worthy  of 
his  client ;  and,  finally,  tbe  plaintiff  is  accused  more 
directly  of  palming  falsehood  upon  the  world  in  the 
name  of  history.  The  slander  ia  aomewhat  diluted,  by 
being  mixed  up  with  a  small  portion  <A  what  may, 
perhaps,  be  legitimate  oonuaentary  on  that  braneb  of 
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the  hiatory  in  wbioh  ik  pro{eMe«  to  b»ve  foaad  alimeo' 
for  its  KrosBDeBe.  The  defamatory  matter  is,  boweveri 
easy  ot  eztraotioo,  and,  when  oonoentrated,  folly 
anawers  to  the  definition  of  a  libel  npon  a  private 
person.  This  defluition  may  be  fonnd  in  any  book 
which  treats  ot  the  aabject.  It  mean  a  a  oontameliona 
or  reproaohfal  pablioation  ajjainst  a  person  ;  any 
malioions  pnblloation,  tending  to  blacken  bia  repotation, 
orezpode  him  to  pablio  hatred,  contempt,  or  ridioale. 
In  the  second  ooont,  tbe  defendant  represents  the 
plaintiff  as  deliberately  penning  an  nuttne  aoooont  ot 
the  battle,  intended  tor  posterity  and  derived  from 
evidence  which  bad  been  Mlsi&ed  or  retraoted,  witboot 
the  least  bint  or  intimation  ot  tbe  latter.  The  defen- 
dant speaks  ot  its  being  nnfortonate  for  the  plaintiffs 
parpose  that  Com.  Perry  had  himself  disclosed  tbe 
tratb ;  and  declares  tbe  defendant  adduced  the  state- 
ments of  Com.  Ferry  to  vindicate  him  from  the  partial 
and  deceptive  representations,  and  tbe  grataitoas  and 
inaidions  defence  institated  by  the  plaintiff,  who  bad 
assumed  the  office  and  responsibility  ot  a  historian. 
The  libellons  matter  set  forth  in  this  ooant  is  less 
extended  and  less  loaded  with  epithets  than  the  first. 
It  is,  however,  infflcieotly  obvions.  It  oharfjes  the 
plaintiff  with  falsehood,  an   imputation   which,  when 

Bnblisbed  in  a  written  or  printed  tons,  has  been  holden 
bellons  ever  since  Avttin  v.  Culpepper^  was  decided, 
in  85  Car.  TL"  Betenring  to  Lord  EUenborongb's 
language  in  Carr  T.  ffood,  tbe  court  held  it  "  nnneoes- 
•ary  to  prononnoe  wbetber  that  oase  may  not  have 
gone  too  far,  because  no  one  will  pretend  that  tbe 
privilege  ot  tbe  press  can  warrantably  be  perverted  to 
the  purposes  ot  wilfully  aud  falsely  assailing  tbe 
character  ot  any  man.  To  say  that  he  is  an  anther, 
editor,  or  reviewer,  ia  but  saying  that  he  is  engaged 
in  a  profession  which  has  beea  and  may  be  made 
eminently  useful  to  manUod,  and  which  would  there- 
fore seem  to  call  for  particular  protection  and  encourage- 
ment. That  the  law  ahoald  allow  his  prod  notions  to 
he  criticised  with  great  freedom,  is  not  denied.  If  be 
has  made  himself  ridiculous  by  his  writings,  he  may 
be  ridiculed ;  it  they  show  him  to  be  vicious,  his 
reviewer  may  say  so.  Bnt  tbe  latter  has  no  right, 
therefore,  to  violate  the  truth  in  either  respect.  The 
difficulty  ot  snstaining  this  demurrer  lies  in  its  admitting 
that  tbe  plaintiff's  moral  character  has  been  falsely 
and  maliciously  assailed  by  tbe  defendant.  This  being 
imputed  in  tbe  declaration,  it  behooved  bim  to  show 
that  what  he  said  was  true,  or  at  least,  that  it  was  no 
more  than  a  fair  deduction  from  the  plaintiff's  worka 
The  question  is  one  of  good  faith.  It  is  always  so  in 
case  of  the  highest  and  moat  absolutely  privileged 
oommnnicatloos.  The  claim  of  privilege  can,  there- 
fore, b«  settled  only  by  a  jary.  I  do  not  speak  of 
crilioiam  npon  tbe  works  of  an  author  in  the  abstract ; 
for  this,  I  admit,  no  action  can  lie.  Certainly  not 
nolssB  the  criticism  be  grossly  false,  aud  work  a 
wecial  damage  to  the  proprietor  of  the  book  at  which 
the  strictures  are  levelled,  Tbe  book  cannot  be  plaintiff. 
I  speak  of  attacks  on  the  moral  character  of  the  author ; 
and  I  will  not  stop  to  weigh  tbe  areument  which 
would  disfranohise  bim  because  be  happens  to  be  an 
author." 

(lb  be  eonttimitiLy 

TEXT-BOOK  ADDENDA. 

[From  the  Lmt  J<mmal.'\ 
Pndtava't  Precedenlt  in  Comeyandng  (11th  JSdition),  IS. 
A  oovenant  not  to  use  premises  as  a  beershop,  is  broken 
by  selling  beer  by  retail  to  be  drunk  off  the  premises  (Nimll 
T.  Fmniag,  fil  Ijaw  J.  Rep.  Chano.  166.) 

Davidwn'i  Prtetdtnti  in  Oonvegcmeing  (jfA  BdHion), 
vol.ii.,pt.i.,i30. 

Where  tbe  Parcels  in  a  oonTcyaace  were  described  by 
reference  to  ookmred  parts  of  a  plan,  a  yard  delineated  bnt 
not  eoloared  wa«  held  to  pass  under  the  general  word 
••  yards  "  ( WiUti  y .  Waiiuy,  fil  Law  J.  Rep.  Clianc.  181). 

.  (1)  Skis.  121. 


APPBALB  FROM  PI80BETIONABT  ORDERS. 

Tbe  Court  of  Appeal  bad  to  consider  tbe  question  of 
appeals  from  tbe  exercise  of  a  judge's  discretion  in  two 
cases  of  considerable  importance  which  we  have  lately 
reported  (Ormerod  v.  Todtnorden  Joint  Stock  Mill  Company, 
46  L.  T.  Bep.  N.  8.  669 ;  h.  Rep.  8  Q.  B.  Div.  664,  which 
which  was  beard  by  tbe  division  ot  the  court  sitting  at 
Westminster ;  and  Rt  Martin ;  Hunt  v.  Ckamben,  46  L. 
T.  Bep.  N.  8.  899 ;  L.  Rep.  20  Ch.  Div.  366,  which  was 
disposisd  of  at  Linooln's-inn).  In  both  cases  tbe  appeal 
was  from  an  order  made  by  a  judge  of  first  instanoa  aa 
to  the  mode  of  trial  of  the  action,  and  in  eaoh  it  waa 
oontended  by  the  respondents,  on  the  authority  mainly 
of  the  judgment  ot  Lord  Justice  James  in  Ruiton  v.  Tobin 
(40  L.  T.  Rep.  N.  S.  Ill ;  L.  Bep.  10  Cb.  Div.  658),  that 
tbe  Coort  of  Appeal  had  no  jurisdiotion  to  deal  with 
snob  an  order,  or,  at  all  events,  ought  not  to  interfere 
with  it,  unless  it  could  see  that  the  court  below  bad 
exercised  the  disoretion  conferred  upon  bim  by  tbe 
Judicature  Act  on  an  erroneous  view  ot  the  law  on  the 
subject. 

Our  readers  will  hardly  neel  to  be  reminded  that,  in 
the  oase  of  Ormerod  v.  The  Tormorden  C(ympany,  the  appeal 
waa  from  an  order  made  by  Baron  Pollook  at  the 
Manchester  Assizes  last  January,  referring  the  oase, 
which  was  an  action  tor  pollution  ot  a  mill  stream,  to 
an  oSicial  referee,  against  the  protest  ot  the  one  party, 
and  without  the  desire  ot  the  other.  We  have  already 
expressed  our  satisfaction  with  tbe  deoision  of  the 
majority  ot  the  court  (Lords  Justices  Brett  and  Holker), 
who  reversed  the  order  ot  the  learned  Baron ;  and 
this,  notwithstanding  the  dissenting  opinion  of  Lord 
Coleridge,  who  whilst  agreeing  that  the  order  ought 
not  to  have  been  made,  thought  that  tbe  Court  of 
Appeal  could  not  interfere  with  it.  The  oase  of  St 
Martin  came  before  the  court  at  Liocoln's-inn,  consist- 
ing of  the  Master  ot  the  Bolls  and  Lords  Justices 
Cotton  and  Lindley,  on  appeal  from  a  decision  of  Vice- 
Ohanoellor  Baoon,  refusmg  an  application  of  the  de- 
fendant, that  tbe  case  might  be  tried  before  a  jndg4 
and  jury,  and  tbe  decision  was  reversed,  mainly  on  the 
ground  that  the  plaintiff  bad  shown  no  sufficient  reason 
for  depriving  tbe  defendant  ot  his  primd  fadt  right  to  a 
jury,  the  Court  holding  that  a  mistake  bad  been  made 
as  to  the  bnrden  of  proof,  and  that  tbe  Vice-Ohaooelloi 
had  consequently  exercised  a  discretion  different  from 
that  which  the  Jadioature  Bnles  conferred.  Bat  on 
the  general  question  of  tbe  jurisdiction  of  tbe  Conrt  of 
Appeal  in  purely  discretionary  oases  to  interfere  with 
the  mode  ot  exercise  of  that  disoretion  In  the  court 
below,  the  three  learned  judges  present  aU  laid  down 
that  snob  a  discretion  exists,  much  in  the  same  terms 
as  had  been  done  already  at  Westminster  by  Lords 
Justices  Brett  and  Holker. 

Tbe  chief  difficulty  on  this  point,  in  both  cases,  arose 
from  some  strong  expressions  in  RvMon  v.  Tobin,  and 
in  one  or  two  earlier  oases,  on  applications  to  strike  out 
pleadings  as  embarrassing,  by  Lord  Jostioe  James.  In 
the  first  ot  these  cases  (Oolding  v.  Wharton  Saltwortt 
Company,  34  L.  T.  Ref).  N.  S.  474 ;  L.  Bep.  1  Q.  B.  Div. 
874),  his  lordship  laid  down  the  rule  that,  as  bad 
formerly  been  the  case  in  the  Court  of  Appeal  in 
Chancery,  "on  a  question  which  depends  on  the  dis- 
oretion ot  tbe  judge,  the  Court  of  Appeal  does  not,  in 
general,  interfere  with  that  discretion."  The  Lord 
Jnstioe  pointed  out,  in  forcible  terms,  the  evil  that 
would  arise  by  encouraging  appeals  on  snob  questions, 
but  he  made  tbe  express  reservation,  "  Not  that  tbe 
Conrt  of  Appeal  has  not  complete  jurisdiction  over  snob 
cases,  or  that  the  deoision  of  tbe  oonrt  would  not  be 
overruled  where  serious  injustice  would  reaolt  from 
that  decision."  In  the  oase  of  Dai^  v.  Cfarrett  (38  L. 
T.  Bep.  N.  8.  77 ;  L.  Bep.  7  Ch.  Div.  473)  Lord  Justice 
James  noncurred  iu  reversing  an  order  ot  Vioe-Cban- 
oellor  Hall,  who  bad  refused  to  strike  ont  as  embarrass- 
ing a  very  prolix  statement  of  claim.  Tbe  Lord  Justica 
observed  that,  "if  pleadings  such  as  this  are  to  be 
allowed,  tbe  gentlemen  who  took  suoh  pains  In  the 
preparation  of  the  rules  may  si^,  as  OUver  Cromwell 
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did  after  an  nuBoooeMfal  attempt  to  reform  abuses, 
•  The  SODS  of  Zeraiah  be  too  hiird  for  me.' " 

The  effect  of  the  two  decisions  to  wbiob  we  bave 
referred  is  to  apply  the  same  rale  to  appeals  from  the 
jadge'a  diaoretion  in  RiviDg  direotioDS  as  to  the  mode  of 
trial.  Saofa  appeals  are  not  to  be  eaoonraged,  and  will 
not  be  readily  admitted,  bat  "  where  serions  iDJnstioe 
would  result"  from  the  deoision  of  the  jadffe  of  first 
instance,  the  Gonrt  of  Appeal  will  not  hesitate  to  over- 
rale  his  disoretion. — Lav>  TimtM, 


REVIEWS. 

Itgal  Mediiine.  Part  I.  By  Chablbs  Mithott  Tidt, 
M.B.,  F.C.S.,  &o.,  Ac.  London :  Smith,  Elder  &  Co., 
16  Waterloo-place.    1882. 

FoBKirsia  Medicinb  is  defined  by  Chitty  as  "  the 
evidence  and  opinions  neoessary  to  be  delivered  in 
ooarts  of  jastice,  relative  to  criminal  and  other  matters 
to  be  there  determined."  Is  it  a  science f  "It  is 
assuredly  a  scientific  stady,  bnt  it  is  not  to  my  mind  a 
science  in  the  sense  in  which  we  call  Chemistry, 
Anatomy,  and  Physiology  sciences,"  maintains  Dr. 
Maolagan,  the  present  professor  of  Medical  Jaris- 
prndence  in  the  University  of  Edinbnrgh.  "It  is  in 
fact,"  he  adds,  "  the  application  of  the  whole  range  of 
sciences  pecaliar  or  ancillary  to  medicine  to  the  eloci- 
dation  of  questions  which  fall  to  be  determined  io 
ooarts  of  law."  Bat,  strange  to  say,  while  it  has 
long  formed  a  necessary  part  of  the  studies  of  every 
gentleman  who  is  called  to  the  Scottish  Bar,  there 
IS  no  provision  in  England  or  Ireland  tor  insuring 
that  lawyers  should  study  forensic  medicine  at  all. 
Opportunities  of  doing  so  they  possess,  no  doubt.  They 
might,  for  instance,  attend  such  lectures  as  those 
delivered  by  Dr.  Tidy  at  the  London  Hospital  last  year, 
the  basis  of  which  consisted  of  the  subjects  dealt  with 
in  his  present  work  on  Legal  Medicine.  Or,  they  may 
if  they  choose  enter  on  a  course  of  independent  reading ; 
and  on  the  whole,  this  seems  to  be  about  the  best 
way  practically  open  to  them.  Certainly,  there  is  no 
scarcity  of  works  on  the  subject.  To  say  nothing  of 
the  mass  of  foreign  medico- legal  literature,  from  the 
work  of  Zacobias  published  area  1621,  or  that  of 
To^eri  which  appeared  in  1796,  nnmerous  indeed  are 
tbe  English  volumes  on  medical  jurisprudence,  from 
Dr.  Farr's  book,  publiHbed  in  1783,  down  to  tbe  work  of 
the  late  Dr.  Taylor,  which  made  its  first  appearance  in 
1844.  Tbe  earlier  writings  on  the  subject,  however, 
were  bot  epeonlative  and  theoretical,  and  tbe  systematic 
nse  of  medical  jorlsprudenoe  for  practical  purposes  is 
Tirtnally  of  modem  origin— a  use  to  which  snob  latter- 
day  inventions  as  the  microscope  (as  perfected  by 
Dollond)  and  spectroscope,  together  with  the  advance 
6f  analytical  cbemistry,  have  so  largely  contributed 
that,  nnder  consequently  changed  conditions,  legal 
medicine  has  assumed  an  aspect  so  novel  and  a  range  so 
muohenlarged  that  tbelabours  of  its  primitive  professors 
have  sunk  into  comparative  insignificance.  In  fact,  as 
Professor  Maclagan  remarks,  "  its  progress  and  its 
rise  in  pnblto  estimation  is  simply  commensurate  with 
the  progress  of  those  sciences  which  it  turns  to  forensio 
uses." 

Hence,  on  tbe  one  hand,  a  field  is  open  for  the  labours 
6t  fresh  writers  ou  the  subject,  and,  on  tbe  other  hand, 
while  newer  works  thus  advantaged  possess, jirtma/ocie, 
a  superior  claim  to  attention,  they  need  at  once  the 
ntmost  caution  and  reserve,  without  verging  on  unscien- 
tific timidity,  and  an  intrepidity  of  opinion  that  yet  will 
not  partake  of  scientific  venturesomeness.  Tbe  work 
of  Dr.  Tidy  (Part  I.)  appears  to  us  to  display  this 
description  of  treatment.  That  degree  of  scientific 
certainty  which  only  the  coward  esteems  as  uncertainty 
our  author  treats  without  hesitation ;  and  that  degree 
of  scientific  nncertainty  which  only  the  boldness  of 
ignorance  ignores  he  deals  with  io  the  spirit  of  a 
medical  jarist  oonsoioas  of  the  true  limits  of  exact 
scientific  knowledge.  To  his  aid  he  has  brought  all  the 
teeonrces  of  modern  research,  while,  in  order  to  clear  ap 


what  was  amblgoons  and  to  reconcile  what  was  contra-, 
dictory,  he  himself  instituted  new  inquiries  and  con> 
ducted  fresh  experiments  in  most  of  tbe  subjects 
disouBsed.  His,  indeed,  is  the  work  of  an  expert, 
highly  skilled,  painstaking,  cautious,  and  impressed  by 
a  sense  of  that  most  solemn  responsibility  without 
which  such  a  work  should  never  be  undertaken.  "  If 
anything  I  write,"  he  observes,  "should  hereafter  be 
quoted  to  condemn  tbe  innocent  or  to  gain  a  verdict 
against  right,  then  indeed  most  troly  could  I  wish  the 
book  had  remained  unwritten." 

In  tbe  interests  of  justice  we  are  glad  that  Dr.  Tidy 
has  been  induced  to  publish  this  work.  Unquestionably, 
it  will  prove  of  special  value  both  to  the  lawyer  and 
physician ;  and  it  appears  to  na  to  be  eminently  trust- 
worthy, and  characterised  by  just  such  qualities  as 
should  ensure  respect  in  judicial  iuvestigations.  Hei« 
we  shall  not  meet  with  aaght  of  strange  or  startling 
beyond  what  is  not  only  possible  but  probable.  A 
Dickens  would  not  find  in  Dr.  Tidy  a  believer  in 
"  spontaneous "  combustion ;  and  Dr.  Tanner  will  be 
angry  to  find  that  bis  remarkable  return  of  appetite, 
has  raised,  in  Dr.  Tidy,  some  doubt  as  to  tbe  genuine- 
ness of  the  notorious  fasting  exhibition.  Kor  woald  he, 
doubtless,  have  placed  much  faith  in  Joan  Dotter,  of 
Scania,  who  was  reputed  to  have  lived  for  several 
months  withont  any  other  nourishment  than  water — a 
feat  which  induced  Charles  XIL,  as  we  read  in  Vol- 
taire's history,  to  try  how  long  he  too  could  fast  without 
fainting— only  five  days  proving  enough  for  the  Swedish 
hero.  Yet,  the  case  of  the  forty  days'  fast  of  Cicely 
Bidgway  is  a  matter  of  judicial  record  (see  14  Ir.  L.  T. 
421).  By  the  way.  Dr.  Tidy  enumerates,  among  tbe 
symptoms  of  death  from  starvation,  an  aspect  of  great, 
hebetude  and  "  depression."  Bnt,  naturally  to  be 
expected  as  Is  snch  a  symptom,  and  strictly  accurate  as 
is  the  general  statement  that  it  is  to  be  found  present 
in  such  cases,  even  that  appearance  is  not  invariable, 
as  a  passage  from  Napier's  Battles  of  tbe  Peninsula 
(book  iv.)  would  seem  to  exemplify : — "  In  tbe  hills  was 
found  a  bouse  where  thirty  women  and  children  were 
lying  dead  from  hunger,  and  sitting  by  tbe  bodies  fifteen 
or  sixteen  living  beings — only  one  a  man — so  enfeebled 
by  want  tbey  could  not  devour  the  food  offered  to  them. 
All  the  children  were  dead  ;  none  were  emaclattd,  but  the 
muscles  of  tbeir  faces  were  invariably  draped  trans- 
versely, at  if  laui/Jung,  and  unimaginably  ghastly." 
Sometimes,  though  usually  not  inclined  to  attach  too 
much  weight  to  doubtful  facts,  Dr.  Tidy  appears,  to  our 
thinking  at  least,  hardly  strong  enoagh  in  his  words  of 
caution  or  warning ;  for  instance,  in  reference  to  evidence 
derived  from  footprints — a  subject  treated  with  great 
aonteness;  and  in  Mferenoe  to  qoeetions  of  likeness 
(as  to  which  see  12  Ir.  L.  T.  886,  12  Ir.  L.  T.  Dig. 
15,  State  V.  Smith,  54  Iowa,  104).  Sergeant  Ballantjrne, 
by  the  way,  tells  a  good  story  on  tbe  latter  subject, 
in  his  "Experiences  of  a  Barrister,"  which  is  worth 
repeating  here.  He  appeared  before  Mr.  Broderip,  a 
magistrate,  for  a  client  who  was  suggested  to  be 
the  father  of  an  infant,  about  which  there  was  an  in- 
quiry. Mr.  Broderip,  he  says,  "very  patiently  beard, 
the  evidence,  and  notwithstanding  my  endeavours, 
determined  tbe  case  against  my  olient.  Afterward, 
calling  me  to  him,  be  was  pleased  to  say :  '  Ton  made 
a  very  good  speech,  and  I  was  inclined  to  decide  ia 
your  favour,  bnt  yoa  know  I  am  a  bit  of  a  natoralist, 
and  while  yon  were  speaking  I  was  comparing  the  child 
with  your  olient,  and  there  could  be  no  mistake ;  tbe 
likeness  was  most  striking.'  *  Why,  good  heavens  1' 
said  I,  <  my  client  was  not  in  oonrt.  The  person  yoa 
saw  was  the  attorney's  olerk.'  And  sneb  truly  was  the 
case."  Dr.  Tidy,  after  alluding  to  the  DouyUu  Peerage 
case,  and  the  Tiehbome  case,  observe*  that  the  true 
difficulty  in  such  oases  appears  to  be  to  gauge  the  exact 
value  to  be  attached  to  evidence  of  this  nature,  the 
power  of  seeing  likenesses  being  essentially  peooliar. 
Bnt  there  is  mnoh  more  that,  hi^  we  space,  we  shoald 
like  to  qaete  also  from  his  ehapter  on  ''Personal 
Identity  "  («.  g.,  bis  remarks  on  photographs  as  evidence, 
as  to  wbiob  see  13  Ir.  L.  T.  438) ;  and  in  a  former  issue 
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{ante,  p.  359)  we  had  ooeaBJon  to  approve  of  iiia  opioion 
with  regard  to  barnt  hamao  remains  aa  a  means  of 
identiflcatioD.  The  whole  obapfar.  indeed,  is  well 
worthy  of  oooBideration,  while  eertaialy  capable  of 
BtiU  more  expansion,  and  the  snbjeot  possesses  |{reat 
interest  (see  1  Boatbem  Law  Joarnal  391,  and  Fuller's 
"Adventarera  and  Impostors").  A^ain,  Dr.  Tidy's 
obaerratioiis  on  evidenoe  as  to  handwriting  might  serve 
to  prov<Ae  a  maofa  loager  disonsHion  than  we  oan  here 
indnlKe  in  (see  16  Ir.  L.  T.  428, 442,  and  some  able  papers 
lo  18  Amer.  Law  Beg.  278, 21  ib.  425).  Dr.  Piper,  of  Cbioago 
(the  aathor  of  the  papers  lastly  referred  to)  has,  also, 
investigated  with  extreme  care  the  subject  of  the 
mioroaeopioal  examination  of  blood,  and  we  cannot 
bat  regret  that  bis  researches  and  writings  in  reference 
to  it  (see  17  Amir.  Law  Beg.  554,  19  ib.  629,  593)  seem 
to  have  escaped  the  notice  of  Dr.  Tidy,  whose  views 
might,  otherwise,  have  been  modified.  This,  too,  how- 
ever, is  a  topic  needing  far  more  extensive  treatment 
than  we  conld  here  devote  to  it.  Indeed,  in  dealing 
with  saoh  a  volame  (apwards  of  600  pages),  thongh 
we  have  really  read  and  stodied  it  most  carefully 
thronghont,  we  can  at  best  express  onr  opinion  only  in 
generalities.  From  a  strictly  legal  point  of  view,  it 
appean  to  as  reliable  in  a  remarkable  degree,  and  from 
a  pnnly  medical  point  of  view  we  have  no  doubt  what- 
ever that  it  is  entitled  to  equal  oommeadation — and  in 
a  word,  it  is  a  work  that  shonld  command  the  esteem 
of  every  medical  jurist.  Even  the  illnstrioas  John 
Hunter  aoqaitted  himself,  on  the  trial  of  Donnellan  for 
the  mnrder  of  Sir  Theodosins  Houghton,  in  a  manner 
■o  incapable  as  to  jnstify  Dr.  Taylor's  observation  that 
Uedioal  Jarispradenoe  did  not  then  exist ;  and  if  the 
medical  witness  of  onr  own  time  woold  aspire  to  make 
a  better  figure,  be  woald  indeed  do  well  to  prepare 
himself  for  examination  in  the  way  pointed  ont,  with 
mach  practical  astnteness,  by  Dr.  Tidy.  And  tboogh 
the  jnrist  may  perhaps  find  fault  with  the  arrangement 
of  the  work,  it  would  be  impossible  to  disapprove  of  its 
method  in  other  respects,  while  for  fulness  of  detail 
its  treatment  is  uusarpassed. 

COBBESPONDENCE. 

Zfttlert  and  commtuUcationt  intmdaifor  puMieattOH,  aid  addrtued 
to  Thi  Editor,  69,  Vpper  aadtviOa-itrut,  Ihiblin,  mutt  te  auihenttcattd 
bt  the  nam*  of  the  writer,  not  necetiaritf  for  pubUeatton,  but  at  a 
guarantee  of  good  faith. 

We  throw  open  the  colamni  of  this  JoDrnel  moat  wilUogiy  (or  the 
diMiiMlan  of  rabjecta  or  Intereat  to  the  Profeaelon ;  but  It  must  be 
an<leritaod  that  we  to  not  necessarily  agree  with  all  the  opinlona 
expressed  \>j  onr  eorreipondeota. 

THE  SESSIONAL  EXAMINATIONS. 

TO  THB  BCrrOB  0»  THI  IBISH  LAW  TIMES. 

Sib, — Permit  me,  throngh  the  medium  of  your  vain- 
able  colamns,  to  revive  the  subject  of  placing  in  order 
of  merit  the  candidates  at  the  Sessional  Examination 
for  Solicitors'  Apprentices,  which  we  heard  so  much 
abont  last  September. 

I  do  not  know  if  the  public  are  aware  that  at  these 
•laminations,  owing  to  the  want  of  accommodation,  the 
examination  is  held  at  four  different  times  for  four  dif- 
ferent sets  of  candidates,  and  of  course  fonr  different 
sets  of  papers  are  given. 

As  regards  olassifioation  in  order  of  merit,  I  do  not 
for  a  moment  object  to  it,  provided  one  is  classed  with 
the  persons  yon  have  competed  along  with,  and  who 
have  got  the  same  paper;  but  to  be  classed  with 
persons  who  have  not  got  the  same  paper  as  yon — i.  «,, 
nave  been  in  a  different  division— I  say  is  very  nnfair. 

I  do  not  for  one  moment  wish  to  convey  that  Professor 
Hickson  woald  endeavour  to  make  one  paper  harder 
than  another.  On  the  contrary,  I  know  him  to  be  a 
gentleman  of  the  greatest  fairness,  and  one  for  whom  I 
entertain  the  highest  respect ;  but  nevertheless,  as  it  is 
necessary  to  divide  the  candidates  into  claBses,  I  would 
Bobmit  that,  if  classed  at  all,  it  should  only  be  having 
regard  to  the  different  classes  separately. 

NOBUA. 


APPOINTMBSTS  AVB  PKHEOneVS. 

Mr.  Richard  D.  Crotty,  B.A.,  Barrister  at-Law,  has 
been  appointed  a  temporary  Stipendiary  Magistrate  for 
the  county  of  Clare. 

Mr.  Albert  Meldon,  Barrister-at-Law,  has  been  ap- 
pointed a  temporary  Stipendiary  Magistrate  for  the 
ooanty  of  Waterford. 

Mr.  Andrew  Newton  Brady,  Barrister-at-Law,  has 
been  appointed  a  temporary  Stipendiary  Magistrate  for 
the  county  of  Galway. 

Mr.  Biohaid  Bonrke,  Barrlster-at-Law,  has  been  ap- 
pointed a  temporary  Stipendiary  Magistrate  for  the 
ooanty  of  Clare. 


COUKT   PAPEB8. 

LAND     J  DDG  ES. 

Sittiofs  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  Jnooi  FbANAOAB. 

UOSDA  r. 

Is  Crakbeb. — A.  Noble,  confirm  sale. — C.  Lewis,  allo- 
cate.—R.  B.  Booth,  do  — B.  Hagerty,  do.— A.  G.  Bagot, 
do. — J.  W,  Pollock,  do. — W.  Deaae,  to  discbarge  annuity. 

In  Coobt. — A.  Bredin,  to  examine  witness  and  confirm 
report. 

Before  ExAKUBB  (Mr.  Kennedy). 

6.  Graliam,  rental. 


Before  the  Rt.  Hon.  JoDOl  Ormbby. 

HONDA  Y. 

In  Chavbbb.— T.  M 'Glynn,  leave  to  bid. — ^Tnuteea 
Beatty,  delay. — Trnstees  Beilly,  payment — C.  Laogdale, 
ditto. 

Ilf  CoDBT. — B.  Barke,  final  schedola— D.  V.  Mollins, 
extend  receiver. — 6.    H.    Warburton,    judgment. — E.  L. 

Hartstonge,  final  schedule J.  Bury,  da~J.  S.  JBest,  from 

8rd. — M.  Smythe,  do. — Assignees  Bullon,  payment. 


COURT  OK  BANKRUPTCY. 

ADJUDIOAIIOHS  IN  BANEBUPTCT. 
ne  datu  of  A4)udicationt  arejiril  giten,  the  Sittingi  fottow  in  lialie*. 

Ferris,  Arthur,  of  Lisbnrn,  in  the  county  of  Antrim,  farmer  and 
shopkeeper.  July  14;  Friday,  Au-nut  U,  and  Tuetdag, 
Attgiut  29.    B.  and  W.  Seeds  and  B.  Tkompma,  solrs. 


BIKTHS,  MARRIAGES.  AVD  DEATHS. 

MARRIAGEB. 

OARTLAN  and  HAMILL-Anguat  3,  at  the  Church  at  St.  Mary, 
Haddlngton-rood,  Dublin,  b;  the  Most  Rev.  Dr.  Woo  Hock,  Biahop 
of  Ardagh,  Alexander  Gartlan,  third  son  of  George  Gartlan,  F.sq  , 
J.P.,  Cabra  House,  Newry,  to  Emllj,  second  daughter  nl  Artlrar 
Haraill,  Eaq ,  U.C ,  Pemhroke-road. 

O'MEARA  and  WATERS— August  3,  at  the  Church  of  the  Holy 
Cross,  Killen.  Dnnraore  East,  County  WatcHord,  by  the  Very  Hev. 
NIcbolas  Walsh,  8  J.,  Michael  Cartan  O'Meara,  oolj  son  of  Michael 
O'Meara.  Esq.,  solicitor,  of  Wellington  road,  Dublin  and  ItouladulT, 
County  Tipperary,  to  Hess,  second  daught«r  of  George  Waters,  Esq., 
Q.C..  County  Court  Judge,  Hountjoy-square,  Dublin. 

8UFKERN  and  HAMILTON— Aug<rst  I,  at  8t  Mark's  Church, 
Dnndela,  County  Down,  by  the  Lord  Bishop  of  Down,  assisted  by  the 
Ber.  Thomas  W.  Clarendon,  M  A ,  WiUiam  BuSem,  LL.B ,  Esq., 
harrister-at-law,  only  son  of  John  Suffem,  Eaq^  of  Windsor.  Belfast, 
to  Lilian  Frances,  eldest  daughter  of  the  Uev.  Thomas  R.  Hamilton, 
rector  of  Dundela. 

FUNERAL    REQUISITES    OK    BVEJ4V 
DESCRIPTION. 

4  9,      W  A  L  L  E  R,      50^ 

DENZILLE-STREET.  J=7 
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SVBLIir  STOCK  AID  SMA.KX  LIST. 


DC30RIPTI0N  or  STOCK 

JULY     1 

A  D  0  C  B  T 

Sat,    Mnn. 

as    31 

Tna».i  Wed  tThnr    Vn. 

1    1    S   1   3    1    4 

•P*M     Oovarnmeni. 

^    3  p  e  Ooniolt       •• 

—  3  p  a  Ksdncad     „ 

—  Sow  3  p  c  Stock 

rNDIA  STOCK. 
«  p  e  Oct.  1888  )  Tratbic.  kt      .. 
3ipoJaii.mi(Bko[Iral.     .. 

Banki. 
too    Buk  of  Ireland 
a<    BibtnitM  BaiUtni  Od      . 
ao   LmdtmimdC<mnt»(Uei.) 
15    iMdan  Joint  audt 
ao    £mAmaiu(irm<iw(«',<frd 
10          Do.           Nat 

—  Mat.  PrOT.  of  England,  Urn. 
10    iratUmatBanKUnaitd)  .. 
10    Ftimalof  U<mr-l<UeAt 
as    ProHnetalBank 

10   SotalBmk 

as   Btamlard<trB.S.A.,IU<l 

Stttam- 
co   BriUtli  *  Irlata    ,. 
100  OK70I  Dnblta   ,. 
SO    Oabllaw>40lu«ow 
10    Dnndilk  (Llmltail) 
SO    PontaunltrandOrtentel   .. 

lUnas. 
}    MbangOo.aflraltMidifd) 

Miaoeiianeous. 

to   Alliance  A  Dnb.  C<>n>  '  f>n 
»          Do.              it.    Ifmo 
A    Arrutl*  Co..UaiM       .. 
4    Cannock  i  Co.  Lim%Wd 
ao    C.  Dub.  Brewery  Ca  O'm) 
10    Dub.  (S'th)  CItjr  Market  Col 
4    National DUa>mt.Irt.,l{td 

Tramwajrs. 

10    Balfkat  Trami     ..            .. 
10    Dublin  United  Trammya 
10    EdlnboTih  Street  Trama 
10    L'pl  tJn'td  Tram  A  Bns  I'td 
10   N"th  Metr.  Tramway,  Lond. 

aallways. 
SO    Belfaat  and  Gonnty  Down 
ao    Cork.  Blackrock  A  PRnago 
100    Dublin.  W'klow,  *  W'ford 
100   Qnat  Northern  (Ireland). 
100    Ot.  Sonthem  and  Weetera 
100   Midland  ObWeetom 
100    Waterford  A  Cent.  Ireland 
so    Waterfard and Umeriek  .. 
Railway  FreMreno* 

too    D.,W..AVr..»pea8««) 
100       Do.          do.         (I!M«> 
100    Ot.K'tli'nCIrlnd)  g('d4pr 
100    Do.,  4i  p  e 

too    Gt.  Souch'n  A  Weat'n  4  p  r 
100    Mld.Oreat  Weetem.  4  p  c 
Debenture  Stooka. 

—  Dnblin  A  Wcklow  4  p  e   .. 

—  Ot.ltorthern(Irelan<l)  4pi 

—  Do.,  4}  p  c 

—  OLNorth'nAWest'n^ipc 

—  et.Sonth'n  A  West'n.  4  p  i- 

—  Kilkenny  Junction,  A,  Spc 

—  Midland  Ot.WMt'n.4pc 

—  Do.,  4i  p  e          ..           .. 

—  Do.,  4J  p  e 

—  Waterford  A  Central  B  p  c 

—  WaterrdALiineriolt4TC 

—  Do.,  4i  p  e 

HIaoellaneona  Debent. 

Dnb.  A  KIngatown  4  p  e 

a 

CO 

s 

99i 
9811 

m_ 

1 

*^ 

151 

loT 

106 

109 

"[ 
foT 

\ 

"7 
«09i 

9^ 

98| 

loai 

S«4l 

$»r 

>r 

7i 

I0| 
Ml 

109 

io»4 

loaii 

68~ 
601 

1 

Ml 

»7 

108^ 
1^ 

9911 
98U 

3141 

5>r 

io5 

*  Sharsa  not  fully  paid  up  are  glren  In  ItaHa.         t  z  d 
Bibak  Hate— or  DtKount-Sl  percent..  t8rd  March,  IK8S 
or  Depoitt-1  nor  cent..  39rd  March.  188S 
Name  Days— Augnit  16th  and  sgth,  1882. 
Account  Days-  August  16tb  and  SOth,  1881 
Bnrineaseomnieneeaat  I  aoo.ni. 

The  Stock  Exchange  and  Broken'  Offlcee  wtlt  be  cloud  on  Satur- 
days  during  the  months  of  July  and  August. 


BoTknmift  PUIt.—Tbt  chief  Wonder  ot  modem  timca— This  Incom- 
parable medicine  increases  the  appetite,  strengthens  the  stomach, 
cleanses  the  Uver,  corrects  Ullouiness,  prerents  flatulency,  purifies  the 
system,  Invigorates  the  nerves,  and  re-lnstates  sound  huUth.  The 
enormous  demand  for  these  Pills  throughout  the  globe  astonishes  every- 
body, and  a  single  tr  al  convinces  the  most  sceptical  that  no  medldne 
equals  Hollowagr's  Pills  In  its  ability  to  remove  all  oomplainta  Inciden- 
tal to  the  human  race.  Tlray  are  a  bleaing  to  the  afflicted,  and  a  boon 
to  M  that  labour  imder  Internal  or  external  disease.  The  purification 
of  the  blood,  removal  ot  aB  reatraint  from  the  secretive  organs,  and 
gentle  aperitive  action  are  the  proliSo  sources  of  ih«ext«nrivc  curative 
range  of  Bolloway'a  Pilla, 


PUBLIC  NOTICES: 


TO  THE  GENTLEMEN  OF  THE  LEGAL 

FROFESSIOBT. 

Q   F.  FTTZPATRICK  wuhes  to  inform  the  Solicitors 

I'  •  of  Ireland  that  he  la  a  Licensed  Valuator  ot  Diamonds.  Jewellery, 
Silver  Plate,  Pearl  Ornaments,  Ac,  for  Probati  and  Family  Divisiun, 
and  trusts  tram  his  long  ecperienoe  and  practical  knowledge  to  merit 
a  share  ot  their  patronage. 

Ill  ORAPWm-STRBET  (OppoMte  the  Provost's). 

IM*  of  Watsbbods*  a  Co.'s  oo 


PATENT  OFFICE,  DUBLIN. 


JK.  FAHIG  &  SON,  Consulting  Eneineers  and 
•  Patent  Agents.  9,  Nassau-street,  Dublin,  and  323,  High  Holbom. 
London,  transact  every  description  ot  business  relating  to  Patents  for 
Inrentloiu,  Registration  ot  Dedgns,  Copyrights,  and  Trade  Marin. 
Authors  or  '*  Hand-book  on  British  and  Foreign  Patent  Law."  A. 
paper  on  the  Law  of  Copyright  Ac.,  to  be  had  on  application,  prio* 
alxpcnce.  31 

ALEX.     ROSS'S     NOSE     MACHINE, 

a.    Applied  to  the  Moee  lor  an  iMur  dally,  so  directs  tile  soft  cartilage 

of  whksh  the  member  oonslsU  that  an  Ul-formed  nose  la  qniekly  shaped 

to  perfection. 

lOi.  Sd:,-  Pott  Fym,  Vu  Bd„  tecretlf  pattod.    PampUol,  nw  Stampt. 

ai,  LAMB'B  CONDUIT-ST.,  HIGH  HoLBUBM,  LONDON. 

HAIK  CURLING  FLUID, 

Curls  the  straighteBt  and  most  ungovemable  Hair,  Sa  Sd., 

sent  for  M  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  IQs.  6d.,  or  Btampa    His 

GREAT    HAIR  RR8TORER, 

8s.  Sd. ;  It  changes  Gray  Hair  to  Its  original  colour  Tei7  qnleUy ;  wot 

for  S4  Stampa.    Every  ^leoiality  for  the  Toilet  supplied. 

Bewaro  tif  Imitationt  <^  Rou*a  nrticUt, 
Am  ChemiaU  keep  his  articles,  see  that  yon  get  Ms  HAIR  DTE  for 
either  light  or  dark  colours,  8a  Sd. ;  his  DEPILATORY  for  removing 
Hair  and  his  CANTUARIDES  for  the  growth  of  Whiskers.  7 

WATCHES—JEWELLERY Before  you  buy  a 
wateh  or  jewellery,  send  for  the  Midland  Conntlea  Watch 
Company's  Catalogue,  beautifully  Ulnstrated  with  over  MM  copper-plate 
engravings,  and  sent  ffratU  and  pott  fru  on  application.  Addrtas  -A. 
Paacr,  Manager,  Vyse-etieet,  Birmingham.  181 

A88URANCB  A0AIN8T  ACCIDENTS  OF  ALL  KINDS. 

ASBURANCB     AGAINST     RAILWAY     ACCIDENTS      ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA 

ASSURANCE  OF  EMPLOYEES'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  faisuring  against  Accidents  ot  all 
Mnda.  The  Rt.  Hon.  Lord  KUioaird,  Cbaifman.  Bubacribed  Capital 
£1.000,000.  Paid-up  Capttai  and  Reserve  £940,000.  Moderate  Premiuna. 
Bonos  Allowed  to  Insurers  after  five  years.  £1,700.000,  has  been  paid 
aa  compensation.  Apply  to  the  Clerks  at  the  Railway  Stations,  tlie 
Local  Agenta,  or  64  Comliili,  or  8  Grand  Hotel  Butldhigs,  Charing 
Cross,  London.  Wiluak  J.  Viah,  Secretary. 

Agents— Massn,  Dudgeon  A  Son,  IIS  Orafton-street,  Dublin,  or  t4 
Comhill,  London.  Messrs.  StewarU  A  Khuald,  S  Leinaler- 
■treet,  Dublin.  67 


S' 


OLICITORS'  APPRENTICE  PRELIMINARY. 


TftiviTT  TiRH,  1883  —  Messrs.  Monlu  and  Morphj.  Former 
■ticrcwci  Mriwim  Hudson,  O'Reillj,  Carton,  Hjnes,  Brodericfc, 
O'Callagban,  KitEpatrlck,  Hagoire,  Coman,  Fiataer*  Kelly,  Oreene, 
Donm,  Jta    Claw  in  (^aratlon  for  October. 

JAMES  A.  FOOLE,  H.A., 
99  29  Harcoort-street. 

AN  IMPORTANT  CONVENIENCE  TO  LAW 

t\.  WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK  for   STEEL  PENS. 

TMs  Ink  la  unafteeted  by  steel  pens:  it  Ik  a  most  brilliant  and  per- 
manent ookmr ;  it  retains  ita  brilliant  colour  upon  parchment,  and 
canseqnantiy,  of  great  value  to  Solloilors  and  Draaghtaaen. 

Sold  In  stone  bottles,  by  all  Stationers,  at  la,  ia.,  >a,and  Ss.  each; 
and  in  glass  bottles  at  Sd.  and  la  each.  J8i 

ILLIARD    BALLS,    CHALKS, 

CVB8.  and  TIPS,  and  all  other  BOUard 

Table  r*«nlsltaa,  at  HENNIO  BROS.'  Ivory 

Works.  11,  High-street,  London,  W.C.  Also 
the  cheapest  house  In  the  trade  for  Ivoiy  Hair- 
bnishea  Mirrors,  and  all  other  Ivory  Toilet 
artidea  and  Ivory  Gooda  In  geneiuL  Old  Balls 
adjusted  or  aichanged.  and  Tables  re-covered.  Price  Lists,  Cloth,  and 
Cushion  Rubber  Samples  Post  Free.— EstabUsheiJ  IWt.  26 
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PUBLIC  NOTICES: 


DW.        CARROLL, 
•     44,  LOWBR  SACKVILLE-8TRBET,  DUBLIN, 
WlahM  to  call  attentloii  to  hl«  lugs 
STOCK    OF    NOTEPAPERS    AND    ENVELOPES, 
Diract  in  arery  Instance  from  the  Makers 
The;  •»  Sold  to  tlie  Public  at  Wholesale  Frioes, 

HI*  large  Stoefr  of 

LEATHER       GOOD  8, 

ComprUng  Bags,  Purses,  Walleta,  Pocket  Booka,  MetaUte  Uemo- 

landum  Books,  Blotters,  Writing  Cmcs, 

With  ererj  article  connected  with  BtationarT, 

Are  Sold  mucli  under  usual  charges, 

Prlae  Medal  Account  Book  Manufacturer. 

Letterpress  and  Lithographic  Printer. 


Bilimatti/iva  </  charge. 


7» 


ESTABLISHED  IWL 


N    K_ 


BIRKBECK  BA 

Southampton  Buildings.  Cbanoerjr  Lanei 
Current  Accounts  opened  according  to  the  usual  practice  of  other 
Bankers,  and  Interest  allowed  on  the  mlnlniora  monthly  balances  when 
not  drawn  below  £36,    No  commMoo  charged  for  keephig  Aocounta, 
exoeptlng  under  exceptional  drcomstaiieea. 

The  Bank  alao  recelTea  mooejr  on  Depodt  at  Three  per  oent  Interest, 
repajable  on  demand. 

The  Bank  undertakes  for  Its  Cnstemen,  free  of  charge,  the  oaatodjr 
of  Deeds,  Writings,  and  other  Seouriiies  and  ValoaMee;  the  collection 
of  Bills  of  Exchange,  DiTldenda.  and  Coupons;  and  the  purchase  and 
sale  of  Stocks,  Shiur^  and  Annidtiea 
Letten  of  Credit  and  Circular  Notea  issued. 
A  Pamphlet,  with  full  paKloilars,  on  application. 

FBAHGI8  RAVEN8CROPT,  Hanager. 
6i 


Tbb  BuKiios  BoiLDiito  SociiTT'*  Amuai  Rxosipti  szoud 

FiTI   MlIUOKS. 

now  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PEE  MONTH,  with  Immediate  possession  and  no 
rant  to  paj.    Apply  at  the  ofHce  of  the  BiuuicK  Bdildiko  Bocixtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINOH  PER  MONTH,  with  immediate 
poseession,  either  for  building  or  gardening  poipose*.  Apply  at  the 
once  of  tha  Bi«kbbck  Fkixhold  Luid  Socictt. 

A  Pamphlet,  with  full  partloilan,  on  application. 

FRANCIS  BAVEN8CROFT,  Manager. 
Sowtliampton  Buildinga.  Chancery  Lane. 6.g 

TITERARY    snd   GENERAL    SALE     ROOMS, 

MJ    Na  8  D'Olter-street,  the  only  Sale  Rooms  In  Ireland  wherein  the 

Froprletor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Asslltant  for  it  y«us 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  iniites  the  attention  of  Solicitors,  Executors,  Trustees, 
Asdgnees,  or  others  Interested  in  the  dlaponal  of  Lihraiiea,  Artistic 
KKeots,  HoaatlMdd  Furniture,  Ac,  to  the  unequalled  facilities  that  he 
posasMsa  fbr  realising  the  full  Talue  of  all  property  entrusted  to  his 
«ar&  Lmv  Libraries  reoelTe  the  qiedal  attention  that  produoed  such 
satlsfaetoiy  rssultalnttMsaleacfthe  Libraries  of  Baron  Greene,  Baron 
FisDtt,  Judge  RadoUfVe.  Sergeant  Armstrong,  and  many  others. 
Vidnations  made  for  Probate  or  other  puipaees  on  raodeimte  terms. 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
OOSDDCTXD  BT 

MR  THOMAS  DEANE, 
17,  DALE-STREET  {near  tht  BmJiangt), 

T*al4^tTa  Teart'  varied  Pouci  and  Socuj.  experience. 

Efficient  StaSL 

KODBSATB     CHARGES. 

References. 
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R  S, 


STOKES  BROTKE 

PUBLIC  ACCOUNTANTB  AXB  AUDlTOltS, 
LONDON  AND  LANCASHIRE  INSORANGB  CHAMBERS, 

22,    WSSTMORELAND-STREET, 
DUBLIN. 198 

PUBLIC  ACCOmfTASTa  AJfD  AUDITOBB. 

CROWLEY,  HUMPHRIES  «  CO., 
78,  DAME-STREET,  DUBLIN  (opposite  Monater  Bank), 
are  engaged  In  all  Matters  of  Accounts  in  Cbaaoery,  Bankruptoy, 
PartneraMp  Aooount»  Ae..  4>e. i6o 

PETERSON  &  SON, 

.     PUBLIC  ACCOUHTANTB  AHD  AUDITOSB. 
LivxKPOOL  AND  LoiDON  Caamxiia, 
1,    FOSTER. PLAGE,    C  OLLBQE-ORBBN, 

DUBLIN.  813 


N. 


PUBLIC  NUT1CE&: 


THE  CHROMOGRAPH. 

1  INSTANTANEOUS  REPRODUCTION 

or 
MANUSCRIPTS,  DOCUMENTS,  PLANS,  Aa,  *a 

/VOM  and  BtdgM  in  tariina  Oalouri  obtained  hy  One  BlngU  OptrtMen. 

The  Chromngraph  Is  need  wrrBoor  either  Paxaa,  I>Kna,  or  Stibp- 
nro,  and  with  aht  obscsiptiob  nr  Papek. 

From  eight  to  ten  mlnutea  suffice  to  obtain  40  to  60  copjea. 

To  take  off  the  writing  from  the  ooinpasltlon,  it  is  sufficient  to  waA 
the  apparatus  with  a  soft  spunge  in  clear  water  ixxxniATBLT  after 
baring  taken  the  last  Impreasion. 


10/- 
18/- 

34/- 
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PRICES   OF  CHROMOGRAPHS. 
No.  L  OctSTo  Boxes,  with  a  Bottle  of  ink, 
„    i.  Quarto     „  „  „ 

„   a.  Foolscap  „  „  „ 

„  4.  FoBo         „  „  „  ..  „ 

Extra  BotUesot  Ink,  1/-  per  Bottle. 
Composition,  </-  per  lb. 

TBRMBi-CABB    WITH    ORDEB. 

gerrardIbrothers, 

87    STEPHKN'8-GBEEN,    DUBLIN. 

CUMMER     TOURS    IN     SCOTLAND. 

GLASGOW    AND    THE    HIGHLANDS. 

(iioiral  Bmttt  TU  (Maonnnd  CaltdomtaH  Canali.t 

Bjttjtl  JAM  Steamer  COLUMBA  orlONA,  from  Glaaoow  Dailt, 
at  7  am.,  from  Gkbixook  at  9  am.,  ooiiToying  in  cunnexion  with  his 
West  Hl|diland  Steamers  passengers  for  Oban,  Fort  William.  Inrer- 
nesB.  Lochawe.  Skye,  Gsirloch.  Stafia,  lona,  Qlencoe,  Stomoway,  Ac. 
Official  Guide,  3d. ;  Illustrated,  ed.  and  la.  Time  Bill  with  Map  and 
Fares  free,  at  Cabsoh  Bkos.,  7  Grafton-street,  Dublin;  or  by  piat 
f.o-n  the  owner,  David  MacBratbb,  118  Bope-stnet,  lilugow.       79 

TIT- ANTED— Waste  Paper,  Old  Account  Books,  Old 
>  f  Lead,  Zinc.  Tallora'  Cuttings.  Printing  Sharlnga  A  quaniity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  b<  the 
ponndorewt.,at7,Britaln.lane.  Addresa— PATRICK  HANKATTV, 
as.  Fisbcb's-lahb.  9^ 

MONKY: 
IRISH      CIVIL      SERVICE 

1  PERMANENT 

BUILDING    SOCIETY, 

»,    LOWER    SACKVILLE-STREET,    DUBLIN. 

President— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directors  invite  attention  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantages  are  offered  in  assisting  persons 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrances, 
Ac. 

Ttu  BotUtf  hai  almdn  adtmad  over  IKiu  Btmdnd  noKtoM 
PoundM  SterhHg  on  Mortfage. 

DEPOSIT    DEPARTMENT 

The  present  rat*  of  Interest  allowed  on  Deposit  ReoeipU  la  11  p«r 
eent.  per  annum. 

Current  accounts  opened  snd  cheque  books  supplied. 

Interest  alkiWod  on  the  minimum  monthly  balance- 
Deposit  Bonds  and  Deposit  Notes  are  lasued  For  sums  not  less  than 
£100,  rqwyable  at  such  periods  as  may  be  desired— not  less  than  one 
year— with  balf-year^  ooupona  for  interest  attached,  at  the  rata  of  3  per 
cent  per  annum. 

Depositors  have  tbe  following  guarantess,  via.  :— 

ne  t»Hn  fandt  nuut,  tmda-  tlu  Act  qf  PbtJwsuhI,  bt  fouilsd  •• 
mortgag*  of  nrnltold  or  Itaithold  property. 

The  total  amount  raccivabU  on  depoiU  it  Hmtted  hfOeAetU  two- 
tMrde  of  the  balance  due  to  the  SocietfoniU  mortfatet. 

Prospectus  and  every  Information  may  be  had  free  of  expense,  on 
application  to 

ALFRED  H.  MERCER.  S«)retary. 

80 M.  Lower  8ackville.etre*t  Dublin. 

IN  STOCKS  and  SHARES  cften  yield  returns  Sve 
to  ten  times  the  amount  Invested  fn  as  many  days. 
Two  UHBBKno  RnLxs  for  suocesa,  in  Explanatory 
Book,  sent  free. 

AddrslB  GEO.  EVANS  A  CO.,  Brokers,  Gresham 
Bouse,  Old  Brood-street,  London.  139 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO..  LIMITED. 
SECURITY.     AC. 
RECEIVERS  (N  CHANCBRT. 
The  Bonds  of  this  Company  are  now  accepted  as  Secnritv  for 
Receivers  in  Chaneei7,  as  provided  hy  tbe  Rules  under  the'  new 
Judicature  AcL    For  particulars  apply  to  the  Manager— 
»».  DAME-STRKET.  DUBLIN.  51 


Pllnttd  and  Poblislisd  by  the  Proprietor,  Jow  Falcokkb.  every  Saturday,  at  i3,  Upoer  8aekvllle-street.in  tha  Parish  of  St.  Thomas 

and  City  of  Dublin.— dMiiri<a»,.du;<u<fi,  ISiiJL 
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BIGHT   TO    COSTS    OUT    OF  PARTICULAR 
ESTlTE  OR  FUND  IN  LITIGATION.— L 

"  Whius  I  agree  to  the  decree  of  the  court  in  this  case, 
I  do  not  agree  to  the  opinion,  sa  far  as  it  is  an  argu- 
ment in  favour  of  a  principle  on  which  is  founded  the 
grossest  judicial  abase  of  the  present  day,  namely,  the 
absorption  of  a  property  or  a  fund  whiph  comes  into 
the  control  of  the  court,  by  making  allowances  for 
attorneys'  fees  and  other  expenses,  pending  the  litigar 
tion,  payable  out  of  the  common  fund,  when  it  may  be 
finally  decided  that  the  party  who  employed  the  attorney, 
or  incurred  the  costs,  neyer  had  any  interest  in  the 
property  or  fund  in  litigation.  This  system  of  paying 
out  of  a  man's  property  some  one  else  engaged  in  the 
effori  to  wrest  that  property  from  him,  can  never 
receive  my  approval;  and  as  I  have  had  no  oppor- 
tunity to  examine  the  authorities  cited  in  the  opinion. 
I  can  do  no  more  than  make  my  protest  against  the 
doctrine."  So  said  Miller,  J.,  in  the  case  otTrugtees  of 
the  Internal  Improvement  Fund  of  Florida  v.  Greenough, 
reported  in  the  Central  Law  Journal  of  June  16th,  1882. 
But,  apart  from  the  question  of  making  sfich  allowances 
(in  itself,  certainly,  deserving  of  examination),  he 
appears  to  have  agreed  with  the  well  considered  judg- 
ment there  delivered,  in  reference  to  the  payment  of 
costs  to  trustees,  &c.,  out  of  property  forming  the  subject- 
matter  of  bona  _fide  litigation ;  and  this  latter  practice 
it  is  on  which  we  propose,  at  present,  to  offer  some 
.  observations.  It  has  recently  oofne  nnder  more  par- 
ticular notice  in  relation  to  one  pr  two  cases  in  this 
country,  as  well  as  in  the  American  case  just  cited; 
and  it  will  be  remembered  that  the  Judicature  Act 
(section  53,  Ir. ;  O.  LV.,  r.  1,  Eng.)  expressly  preserves 
to  "  a  trustee,  mortgagee,  or  other  person  "  "  any  right 
to  costs  out  of  a  particular  estate  or  fund  to  which  he 
would  be  entitled  according  to  the  rules  hitherto  acted 
on  in  Courts  of  Equity." 

In  GUlooley  v.  Flunketty  argued  on  the  1 6th  ult.,  and 
'decided  by  Chatterton,  Y.C,  on  the  3Ist  ult.,  one  of 
the  questions  determined  was  as  to  the  jurisdiction  of 
the  Probate  Division  (and  see  as  to  County  Courts,  in 
testamentary  suits.  Bell  v.  Hughe*,  14  Ir.  L.  T.  Rep. 
77)  to  order  payment  of  costs  out  of  assets.  It  had, 
indeed,  been  held,  in  CKelly  t.  Brown  (9  Ir.  L.  T. 
Dig.  12),  that  this  court  has  no  jurisdiction  to  order 
costs  to  be  paid  out  of  real  estate ;  and  it  is  the  usual 
practice  of  the  court,  without  haying  regard  to  the 
amount  or  the  ownership  of  the  property,  if  the  case 
has  been  a  proper  one  for  litigation,  and  has  been  pro- 
perly conducted,  to  order  the  general  costs  to  be  paid 
out  of  the  personal  estate.  Bat  section  69  of  the  ProDate 
Act  (20  &  21  Vic,  c.  79)  seems  only  to  have  contem- 
plated an  award  of  costs  against  unsuccessful  litigants 
personally  ;  and  the  contrary  practice  had  never  before 
come  into  question  directly  in  reference  to  jurisdiction. 
The  Yice-Chancellor  held  that  it  had  been  too  long 
exercised  and  recognised  to  be  now  questioned.  But, 
in  the  next  place,  a  question  arose  as  to  the  power  of 
the  Chancery  Division,  engaged  in  the  administration 
of  assets,  to  regulate  and  control  the  costs  so  awarded  ; 
and  in  order  to  understand  the  full  scope  of  the  decision 
on  this  point,  the  facts  must  first  be  recalled.  Mr. 
Plunkett,  as  executor  and  renduary  legatee  in  the  will 
of  Dr.  Patrick  Moran,  of  Ardkeena,  county  Bosoom- 


iqon,  propounded  the  will  alone,  dated  May,  1873, 
seeking  probate  thereof.  Honora  Moran  and  Mary 
Jane  Q'Malley  opposed  the  will,  and  propound^  a 
later  testamentary  paper  as  the  will,  aud  failing  in  that 
they  propounded  a  codicil  to  the  will  set  up  by  Mr. 
Pluukett,  of  February,  1876.  By  this  codicil,  which 
was  opposed  by  Mr.  Plunkett,  the  testator  gave  some 
additional  legacies,  and  revoke  the  appointment  of 
that  gentleman  as  residuary  legatee,  naming  Mrs.  Moran 
in  his  stead.  The  case  was  first  tried  on  the  i9th  June, 
1878,  when  a  verdict  was  had  against  the  codicil  and  in 
favour  of  the  wilL  Mrs.  Moran  applied  for  and  (after 
going  to  the  Court  of  Appeal)  obtained  a  new  trial, 
which  was  had  in  June,  1879,  when  both  will  and 
codicil  were  established,  and  by  a  judgment  of  the 
Probate  Division  of  the  14th  June,  1879,  the  two  tes- 
tamentary documents  were  declared  to  constitute  the 
last  will  of  Patrick  Moran,  whose  estate  wa^  liow  being 
administered  in  the  Vice-Chanoellor's  Court.  By  that 
judgment  it  was  ordered  that  the  plaintiff  in  that  suit 
(Mr.  Plunkett)  should  be  paid  his  costs  to  the  20th 
June,  1 878,  except  so  much  of  them  as  ha4  be^n  already 
paid  to  him  by  the  defendants  out  of  the  assets  of  the 
testator;  that  the  defendants  (Honora  Moran  and 
Mary  Jane  O'Malley)  should  be  allowed  their  costs  to 
the  same  date  out  of  the  assets,  and  their  subsequent 
costs,  by  the  plaintiff ;  and  that  the  defendant,  Patrick 
Moran,  the  executor,  should  be  paid  his  costs  out  of  the 
assets.  The  costs  werQ  taxed-~Mr.  Plunketl's  at 
.^347  7s.  5d.,  one  haU  of  which,  £17£|  ISs.  8d.,  Honora 
Moran  and  Mary  Jane  O'Malley  were  liable  to  pay. 
Of  that  they  paid  him  £80  Os.  4d.  in  cash,  and  set  off 
against  the  residue — as  they  were  entitled  to  do  by  the 
order  of  the  Court  of  Appeal — their  taxed  costs  of  the 
appeal  motion,  ascertained  at  £93  1 3s.  4d.  Mr.  Plunkett 
claimed  in  the  administration  suit  to  be  allowed  £267  7s., 
being  his  taxed  costs,  less  by  £80  Os.  4d.  paid  in  cash ;  but 
the  Vice  Chancellor  held  that  the  probate  order  extended 
also  to  what  h^4  ^^i  allowed  or  set  off  in  respect  uf 
the  appeal  costs,  and  that  all  he  was  now  entitled  to 
claim  was  4179  13s.  8d.  The  Court  of  Chancery, 
said  the  Vice-phancellor,  exercised  a  control  over  the 
payment  of  costs  so  directed  to  be  paid,  in  the  adminis- 
tration of  assets,  in  |o  far  as  the  priority  in  which  they 
were  payable  was  concerned :  Major  v.  Major,  2  Drew. 
281  ;  iie  Mayhew,  &  Ch.  Div.  596.  Those  oases  only 
decided,  no  doubt,  that  such  costs  must  be  postponed 
to  the  costs  of  an  administration  suit,  but  they  were 
important  to  sl^ow  that  the  Chancery  Division  to  which 
alone  the  administration  of  assets  was  assigned,  has 
power  to  regulate  the  manner  in  which  effect  should  be 
given  on  administration  to  such  orders  as  those  of  the 
Probate  Division.  Even  creditors  must  be  postponed 
in  administration  to  the  payment  of  the  costs,  and  if 
the  assets  proved  deficient  they  might  be  even  ordered 
to  pay  the  costs  incurred  in  the  suit  by  a  personal  re- 
presentative. The  costs  of  obtaining  probate  in  the 
ordinary  way  were  allowed  and  paid  ilnmediately  after 
funeral  expenses,  but  the  costs  of  an  adverse  litigation 
were  open  to  different  considerations.  An  expensive 
litigation  might  ensne  on  the  setting  up  or  contesting 
of  testamentary  papers  other  than  that  found  to  be  the 
will,  in  which  proceedings  creditors  had  no  right  to 
intervene,  and  it  appeared  inequitable  that  they  should 
be  deprived  of  their  just  demand*  by  a  grant  of  co^ts 
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to  the  parties  then  before  the  Coart,  swallowing  up  all 
the  assets.  As  between  litieants  in  that  court  such  an 
award  of  'costs  must  be  held  to  be  conclusiTe ;  bat  be 
(the  Yioe-Chancellor)  could  not  see  that  it  would  be 
just  at  against  the  persons  whose  rights  were  para- 
mount, nor  in  principle  how  it  oould  bind  persons  not 
privy  to  the  snit,  ana  not  privy  to  the  parties  thereto. 
Allowing  that  there  was  power  in  the  Judge  of  the 
Probate  Division  to  make  these  orders,  he  was  of  opinion 
that  the  Chancery  Division  had  the  right  to  decide 
the  order  in  which  costs  so  awarded  were  to  be  paid  on 
the  administration  of  assets,  even  although  the  result 
might  be  that,  in  consequence  of  the  existence  of  charges 
equitably  prior  to  suon  costs,  the  fund  might  prove 
insufficient  for  the  payment  of  them  in  full  or  at  alL 
If  the  personal  estate  were  sufficient  to  pay  both  costs 
and  legacies,  there  would  be  no  question  to  decide ;  but 
it  appeared  that  the  personal  estate  would  be  insufficient 
for  tne  payment  of  both ;  and,  therefore,  the  legatees 
contended  that  their  legacies  should  be  paid  out  of  the 
personal  estate  before  these  costs,  leavm^  them  to  be 
satisfied  out  of  the  residue.  In  determining  what  rank 
these  costs  must  take,  be  should  look  at  their  character. 
Where  there  was  a  fair  ground  for  the  litigation,  and 
it  was  plain  that  without  a  decision  upon  the  subject 
matter  of  the  dispute  the  fund  conld  not  be  adminis- 
tered, it  was  plain  that  the  costs  should  be  borne  by  the 
fund  before  it  was  distributed  between  legatees,  ne:(t  of 
kin,  or  ealuu  que  trutt  as  the  case  might  be.  In  this 
case  the  decree  of  the  Probate  Division  showed  that 
the  learned  judge  must  have  considered  that  there  were 
fair  grounds  for  the  litiKation,  and  with  his  decision  he 
fthe  Vice-Chancellor)  nad  no  authority  to  interfere. 
The  judge  there  had  the  entire  case  before  him,  and  his 
opinion  was  formed  upon  the  merits,  and  not  upon  oon-< 
sents  of  parties.  If  it  had  been  upon  consent,  he  (the 
Vice- Chancellor)  would  throw  the  costs  given  by  the 
consent  upon  the  fhnds  coming  to  the  parties  to  such 
consent.  In  the  absence  of  any  other  circumstanoes 
calling  for  the  exercise  of  the  jurisdiction  which  he  had 
claimed  for  that  court  in  administering  assets,  he  must 
hold,  having  regard  to  the  principle  he  had  stated,  that 
the  costs  awarded  by  the  Judge  of  the  Probate  Division 
must  be  paid  out  of  the  personal  estate  before  the 
legacies.  The  costs  of  Patrick  Moran,  the  executor, 
stood  upon  a  still  higher  ground,  and  his  costs  in  the 
Probate  suit  must  take  priority  of  those  of  the  other 
parties. 

"LAW  JOURNAL  BEP0BT3"  FOB  AUGUST. 

The  moothy  number  of  the  lam  Journal  RepotU  for 
August  oont^DB  pages  686  to  664  of  the  Onanoary 
Division,  pages  438  to  480  of  the  Qneen's  Bench  Division, 
pagaa  97  to  180  of  the  Magistrates'  Cases,  and  oap.  18 
io  96  of  the  Statute*  of  the  Baalm.  In  all,  thirty-seven 
oasee  at*  repotted,  o(  which  fifteen  are  from  the  Cban- 
eenr  Diviaion,  sixteen  from  the  Qneen's  Bench  Division, 
and  six  Magistrates'  Oases. 

Of  the  Chancery  oases,  we  have  first  the  case  of  Tht 
Xtiomey-Otnaral  v.  Tht  Union  of  Dorking,  in  which  the 
Ooort  of  Appeal  declined  to  order  a  sanitary  authority 
to  take  prooeedings  against  persons  improperly  draining 
into  ita  sewers  at  tbe  instanoe  of  a  thira  person  thereby 
tojated.  Id  Martin$on  v.  Clifioei  it  was  held  that  an 
•gent  of  a  mortgagee  who  has  acted  in  the  matter,  and 
Instruetad  an  auctioneer  to  sell,  is  inoapaoitatsd  from 
baying  the  property  on  his  own  aooonnt.  In  Smith  v. 
Ohadmck  the  law  of  fraudulent  repiesentatioos  was 
applied  to  a  prospectus;  and  it  was  held  that  naming 
aa  a  director  a  person  who  had  not  agreed  to  act,  and 
atating  that  the  purchase-money  of  the  undertaking 
was  payable  by  instalments  without  mentioning  in- 
terest, did  not  amount  to  an  actionable  misrepreseota- 
tloB.    Tttvan  v.  Smith  elaoidates  Motion  16  of  the  Ooa- 


Teyanoing  Act,  1881,  which  allowa  a  mortgagor  entitled 
to  redeem  to  require  the  mortgagee  to  assign  tbe  debt 
and  oonvey  tbe  property  to  his  nominee.  It  deoidea 
that  the  section  only  applies  to  cases  in  whioh  the 
mortgagor  was  antitleid  to  call  for  a  reconveyance  before 
the  Act,  and,  therefore,  not  to  tbe  ease  in  whioh  the 
naortgagee  hai  notioe  of  a  fnrther  encnmbranoe.  la 
ChapptU  V.  Booitjf  it  was  held  that  the  author  of  • 
musical  piece  does  not  lose  his  right  to  perform  it  by 
publishing  it  first.  In  Stanntard  v.  St.  CHUm,  OambervM, 
the  Court  of  Appeal  declined  to  grant  an  injnnetion 
against  a  vestry  taking  prooeedings  before  a  police 
magistrate  in  reepeot  of  Tnterferenoe  with  a  drain  whioh 
the  plaintiffs  claimed  tm  against  tbe  vestry.  In  Clarie 
T.  Palmer  it  was  held  that  a  first  mortgagee,  not  having 
the  deeds,  is  postponed  to  all  morte(^e8  advancing 
money  in  the  belief  that  the  first  mortgagee  had  them, 
/n  re  Srdby  Jt  Co.'i  Aftplieation  is  a  trade-mark  oase,  in 
whioh  the  registration  of  a  trade-mark  was  considered 
not  prevented  by  the  faot  that  a  similar  mark  had  been 
registered  with  regard  to  goods  of  the  same  elass,  if 
there  was  no  risk  of  confusion.  In  Warner  v.  Jaeob  Mr. 
Jostice  Kay  declined  to  interfere  with  a  mortgagee 
selling  under  his  power  bond  fide,  although  the  rale 
appeared  disadvantageous.  In  Martton  ▼.  Tenium  * 
daim  for  money  ordered  by  the  Oonrt,  in  1858,  to  be 
paid  in  respect  of  a  breach  of  trnat,  was  made  the 
ground  of  an  administration  judgment,  the  deceased 
having  been  out  of  Eogland  till  1870,  and  died  in  1880. 
In  Waite  v.  Singly  a  decree  for  sale 'was  made  in  a 
partition  aotion,  subject  to  a  mortgage  in  fee,  notwith- 
standing  that  a  tenant  in  common  had  procored  an 
assignment  of  the  mortgage  and  obtained  possession. 
In  the  oase  of  In  re  the  Alaandra  Palace  Oompanjf  direc- 
tors were  made  to  recoup  dividends  paid  one  of  money 
borrowed  for  the  porpoee,  while  the  company's  premisea 
were  being  rebuilt  after  a  fire.  In  Croflon  v.  Cretan 
Mr.  Jostioe  Fry  declined  to  issue  a  commission  to  a 
French  Oonrt,  on  tbe  ground  that  the  case  was  one  in 
which  the  witnesses  ought  to  be  examined  and  oross- 
ezamined  by  tbe  parlies.  In  HUroyd  v.  OanuU,  Vioe- 
Ohancellor  Bacon  refused  to  issue  an  attachment  against 
a  trustee  who  had  errdneonaly  ntisapplied  the  fund 
without  fraud. 

Of  the  Queen's  Benoh  eases,  the  flrct  oase  is  Tke 
Priton  OamniuUmen  v.  The  Clerk  of  the  Peaee  for  MiddUiem, 
in  whioh  tbe  plaintiffs  were  held  entitled  to  (eoover 
land  conveyed  to  the  defendant  in  trust  for  the  jnstioea 
of  the  county,  "for  the  purposes  of  the  Prison  Act, 
1865,  and  upon  or  for  no  other  trust,  intent,  or  purpose 
whatsoever,"  the  defendant  being  held  by  the  Oonrt  of 
Appeal  condnded  by  the  recital,  and  tbe  land  passing 
to  the  plaintiffs  under  the  Prison  Act,  1877.  In  Jenkine 
V.  Jonet  the  sale  of  a  right  of  entry  to  whioh  there  was 
a  good  title  was  held,  since  rights  of  entry  may  now  be 
granted,  not  to  be  forbidden  by  the  Statute  of  Henry 
vm.  against  the  sale  of  "  preteneed  "  titles.  In  Chard  r. 
Jervit  the  Oonrt  of  Appeal  declined  to  commit  for  non- 
payment of  a  debt  a  man  who  made  an  affidavit  that  the 
appearance  of  means  in  his  way  of  living  was  due  to  hit 
wife's  money,  and  that  he  had  none  of  his  own.  In  the 
oase  of  Regina  v.  The  Mayor  of  Maidenhead  a  maiufooMM 
issued  to  a  corporation  to  raise  a  rate  to  pay  the  ex- 
penses of  the  Court  at  an  election  petition,  althongh  it 
was  alleged  that  the  banister  intended  to  visit  the 
respondents  with  these  expenses.  In  Stone  v.  ffyde  M 
notice  nnder  the  Employers'  Liability  Act  whieh  did 
not  state  the  cause  of  Injury  was  held  oared  by  the 
faot  that  the  omission  did  not  prqudice  the  defendaat. 
In  Pulling  v.  3%<  Oreat  Baetem  SaUmu/  OompoMf  an 
action  ot  tort  for  in  juries  against  a  railway  oompaoy 
was  held  not  to  sarvive  to  executors.  In  Bunt  v.  Auetm 
substituted  service  of  a  summons  by  a  solicitor  to  take 
out  ot  Court  money  on  whioh  he  had  a  chsrge,  was 
allowed.  In  The  Local  Board  of  Sexley  v.  The  We$t  Kent 
Main  Saoerage  Board  a  referenoe  provided  by  a  private 
Act  of  Pariiament  between  a  local  board  and  a  parish, 
was  held  not  a  referenoe  by  oonsent,  so  that  the  looal 
govrnement  were  not  competent  to  state  a  apeoial  case 
for  the  opinion  of  the  High  Court.    In  (7A«r(lojt-<ip«)i^ 
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Mtdlodc  V.  Ohorlton  Union  it  was  laid  dona  that  the  rating 
of  premises  naad  for  pablio  parposes  is  to  be  oaloalated 
M  it  their  use  was  oarestriotsd.  la  Saunderg  v.  Crav>- 
ford  it  was  held,  as  the  resalt  of  the  Faotories  Act  and 
the  JBdaoation  Act,  that  children  between  thirteen  and 
fonrteen  cannot  be  oompnlsorily  seat  to  sohool  aoless 
they  are  not  ander  proper  oontroL  In  Vichary  ▼.  Tkt 
Cheat  NorOtem  Rativxiy  Company  a  master's  order  that  a 
plaintiff  ahoald  pay  the  costs  of  his  being  ezamiaed  mrd 
voei  on  interrogatories  was  npheld.  Jack  ▼.  Kipping 
decides  that  a  olaim  for  damages  in  respeot  of  misre- 
presentation of  the  Talae  of  shares  may  be  set  off 
against  the  claim  for  the  price  of  the  shares  brooght  by 
a  trustee  in  bankruptcy.  In  Oratet  v.  Terry  the  plaintiff 
did  not  deliver  his  reply  in  time,  bat  delivered  it  before 
the  defendant  gave  notice  of  motion  (or  jodgment,  so 
that  of  coarse  the  motion  was  refased.  In  ffeaven  v. 
fender  a  workman  of  a  painter  who  had  contracted  to 
paint  a  ship  brought  an  action  against  the  contractor 
who  pat  a  staging  round  the  ship  for  the  purpose  of 
painting  it,  and  it  was  held  that  he  could  not  recover 
for  injuries  caused  by  the  staging  giving  way.  In  Cony 
V.  Btur  an  insurance  against  barratry,  free  from  capture 
and  seizure,  was  held  not  to  cover  the  seizure  of  the 
•hip  by  a  foreign  Government  by  reason  of  barratrous 
smuggling.  In  Tittaton  v.  Cooper  the  Court  of  Appeal 
held  a  trustee  in  bankruptoy,  who  had  not  disolaimad  a 
lease,  liable  for  rent  dae  after  his  appointment.  In 
The  Sheffield  WateraorJa  Company  v.  Oirter  it  was  held 
that  a  waterworks  company,  under  the  Waterworks 
Act,  1863,  is  bound  to  supply  water  although  the  con- 
sumer declines  to  provide  a  meter.  In  St^na  v.  J)yoU 
it  was  held  that  rates  cannot  be  duly  published  in  a 
parish  not  having  a  church  ;  but  the  effect  of  the  deci- 
■ion  was  avoided  by  an  Act  passed  a  few  weeks  ago  and 
printed  among  the  statntes  at  the  end  of  the  number, 
allowing  the  rates  to  be  published  in  a  conspicuous 
place.  In  Smith  v.  The  Atteeiment  Committee  for  Lambeth 
it  was  held  that  bookstalls  affixed  to  railway  stations, 
and  used  by  newsagents  under  the  control  of  the  com- 
pany, are  not  rateable.  In  Partont  v.  The  Birmingham 
Dairy  Company  the  formalities  required  by  the  Adulte- 
ration Act  in  baying  for  analysis  are  held  to  apply 
equally  to  private  persons  and  public  officers  baying. 
In  Regina  v.  Vane  it  was  held  that  %  union  not  having  a 
school  board,  bat  contributing  to  a  neighbouring  board, 
can  enforce  a  proportion  from  one  of  its  parishes.  In 
Beatty  v.  QUlbankt  religious  processions  in  the  streets 
were  held  not  ualawfal,  so  that  those  who  took  part  in 
them  ooald  not  be  bound  over  to  keep  the  peace. — Lav 
Jowmal. 


FELO-DE-SE. 


In  the  course  of  this  Session  something  has  been 
done  to  abolish  an  interesting  fiction  without  maoh 
notice  being  tikken  of  the  fact.  Parliament  has  found 
time  to  pass  a  short  Act  which  will  virtually  pat  an  end 
to  a  carious  and  venerable  piece  of  absurdity.  Coroners' 
juries  have  hitherto  been  constrained,  in  defiance  of  their 
oaths  and  in  the  teeth  of  facts,  to  find  fictitious  verdicts 
ia  eases  of  suicides,  There  might  be  no  reason  to  sup- 
pose that  the  person  whose  death  was  the  subject  of 
investigation  was  really  out  of  his  mind  at  the  time 
when  he  shot  or  drowned  hiznself.  The  coutrary  might 
be  perfectly  dear,  and  the  same  jury  would  have  nn- 
hesitatiogly  found  him  competent  to  make  a  will  and 
generally  responsible  for  his  actions ;  but,  in  order  to 
•Inde  a  barbarous  law,  repugnant  to  most  men's  feel- 
ings, it  was  deemed  right  to  resort  to  a  pious  fraud. 
The  memory  of  a  man  gailty  of  suicide  fared  badly  at 
the  hands  of  oar  aooestors.  All  his  goods  w.ere  forfeited 
to  the  Crown.    His  widow  and  children  were  rendered 

einniless,  and  the  rights  of  his  relatives  were  ignored, 
is  body  was  denied  decent  burial.  If  all  were  done  in 
order,  the  body  ought  to  be  ignomiaiously  buried,  with 
»  stake  driven  through  it,  in  a  public  cross  road.  From 
time  to  time  we  have  oat  oat  the  grosser  parts  of  this 
savage  law.  More  than  fifty  years  ago  burial  in  a  pab- 
lio highway  was  done  away  with.    Bat  the  memory  of 


the  old  view  of  saioide  was  kept  up  in  the  legal  require- 
ment that  the  body  should  be  interred  within  twenty- 
four  hours  from  the  finding  of  the  inquisition,  and  that 
this  should  be  done  between  9  and  I'i  o'clock  at  night. 
We  travel  slowly  in  cnminal  legislation,  and  not  until 
more  than  forty  years  afterwards  did  we  abolish  the 
practice  of  robbing  widows  and  orphans  for  the  parposA 
of  punishing  husbands  and  fathers.  Deodands  are  also 
things  of  the  past.  Coroners'  jaries  are  not  in  these 
days  required  to  assess  the  value  of  the  wagon  which 
orusbed  or  the  horse  which  kicked  a  man.  Now  we 
have  taken  another  step  in  the  right  direction.  The 
Act  just  passed  does  away  with  all  the  ignominious 
accessories  to  the  burial  of  the  remains  of  one  who  has 
committed  snicide.  The  coroner  need  now  only  give 
directions  as  to  the  mode  of  interment,  and  that  may 
be  done  in  any  of  the  ways  prescribed  by  the  Burial 
Amendment  Act  of  1880 — that  is  to  say,  the  burial  may 
take  place  with  or  without  religious  service.  The 
direction  of  the  rubric  that  the  Offloe  for  the  Burial  of 
the  Dead  is  "not  to  be  used  for  any  who  have  laid 
violent  hands  upon  themselves  *'  reuiains  in  force. 
Otherwise,  the  motive  for  the  oompaBsiocate  verdicts 
of  "  temporary  insanity  "  which  coroners'  juries  have 
been  accustomed  to  give  is  gone,  l^.bey  will  not  be 
obliged,  in  order  to  spare  the  feelings  of  the  friends  of  a 
dead  man,  to  record  their  opinion  that  he  was  a  tool. 
Amiable  perjury  will  not  be  among  thd  duties  of  a  jnry- 
man  called  upon  to  take  part  in  investigating  the  death 
of  some  poor  wretch  by  his  own  band. 

The  old  law,  the  last  shreds  of  which  we  have  just 
thrown  aside,  was  undeniably  brutal  and  harsh.  It  was 
a  rough  and  coarse  way  of  regarding  suicide.  It  snr-  . 
rosnded  a  hideous  subject  with  artificial  horrors.  It 
shocked  people  who  were  not  very  easily  shocked ;  it. 
proved  too  much  even  for  the  not  over  sensitive  genera- 
tions which  permitted  our  gaols  to  be  true  Infernos  and 
the  places  in  which  the  insane  were  lodged  to  be,  if  pos- 
sible, something  worse.  It  was  an  outrage  to  the  living, 
and  only  wounded  those  who  required  oonsolation.  Nor 
had  it  in  all  probability  mnob  effect  in  preventing 
saioide.  A  m^n  who  shats  himself  ap  in  a  room  and 
lights  a  charcoal  fire,  or  loads  a  revolver,  or  purchases 
poiaoD,  with  intent  to  destroy  himself,  is  not  likely  to 
be  deterred  by  the  thonght  that  his  body  may  be  refused 
Christian  burial.  CoDsaming,  all-pervadiDg  grief, 
melancholy  wrapping  a  man  round  as  in  a  cloud,  "  per- 
petual fume  and  darkness,"  as  Barton  has  it,  the  sense 
of  depression  and  complete  extinction  both  of  hope  and 
the  power  to  hopej  and  all  the  other  mental  phases 
which  precede  suicide,  do  not  permit  the  unhappy  vic- 
tim to  think  ^muoh  of  of  the  prooeedings  ey.ptr  vintm 
eorporit  in  the  f ature  in  the  back  ptkrlour  of  a  public- 
house.  Perhaps  all  that  could  be  said  in  excuse  of  the 
brutal,  blundering  system,  the  last  stick  and  stone  of 
which  have  been  removed,  is  that  it  was  jast  as  effectual 
for  its  purpose  as  any  other.  For  ages  moralists  aud 
clever  men  have  been  constructing  aphorisms  about  the 
iniquity  and  meanness  of  self-destruction,  and  they 
sound  very  cogent  in  the  ears  of  those  who  are  quite 
satisfied  with  life  as  it  Is.  Have  they,  however,  ever 
arrested  a  case  of  meditated  self-destruotion  ?  The  man 
who  is  demoralised  by  a  long  train  of  misfortunes  Is  not 
likely  to  pull  himself  together  by  taking  a  dose  of  the 
best  apothegms.  He  is  self-absorbed,  and  is  dead  to  the 
motives  which  would  inflaenoe  him  in  his  better 
moments.  Every  "  mad  doctor "  will  assure  us  that 
those  who  are  afflicted  with  suicidal  melancholia  appear 
to  understand  perfectly  well  the  reasons  which  are 
urged  against  their  infatuation  ;  but  arguments  glance 
off  them  without  producing  any  real  impression.  Their 
oelf-abscrption  grows  and  grows,  regardless  of  external 
circumstances,  until  they  one  day  aisek  relief  in  suicide. 
If  the  unhappy  man  will  not  hear  the  simple,  clear  calls 
of  nature  and  affection,  he  will  be  sure  to  be  deaf  to  the 
stranger,  more  diiitant  voices  of  preachers  and  moralists. 
He  must  be  rescued,  if  at  all,  by  elementary  remedies ; 
and,  it  he  be  open. to  reason,  there  never  was  maoh  dan- 
ger that  he  would  do  himself  harm. 

It  was  once  the  fashion  among  writers  who  thonght 
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tbemseWea  auasoally  wise  to  peo  or  hint  at  half  apolo- 
gies for  saioide.  It  was  a  "  note  "  of  oaltara  in  the  laitt 
oentnry  to  laud  the  readiness  with  wbiuh  a  Bomaa  of 
the  times,  described  by  Tacitas,  traogailly  quitted  life 
when  it  seemed  to  him  that  the  ocoasion  had  oome  for 
maliiDg  a  graoef  al  or  dignified  exit ;  aad  we  have  among 
OS  some  who  inolade  in  their  admiration  for  oheerfol 
]Pagaa  ways,  mild  approval  of  self-destraction  if  prao- 
tised  judioiooaly  sod  with  pictaresqae  accessories.  Oar 
fOTstathera  who  coDstrncted  the  law  which  is  being 
destroyed,  had  ho  saoh  view  of  their  daties.  They 
really  tboagbt  the  man  who  killed  himself  wicked. 
They  called  him  a  marderer,  And  they  meant  exactly 
what  they  said.  It  has  been  often  pointed  out  that  the 
practice,  now  become  all  but  universal,  of  retarniog  a 
verdict  of  insanity  at  coroners'  inquests  is  of  modern 
origin.  A  well  known  legal  vtrriter,  not  so  very  ancient, 
protests  against  "  the  strange  notion,  which  has  nnao- 
oountably  prevailed  of  late,  that  every  one  who  kills 
himself  mast  be  non  oompoi  of  coarse."  lo  these  days 
coroners'  juries  cannot  be  got  to  act  npon  any  other 
than  this  "  strange  notion  ; "  and  it  would  be  monstrous 
to  think  of  reviving  oue  jot  or  tittle  of  the  jnnsprudenoe 
which  treated  suicide  either  as  a  foul  crime  or  as  an 
anerring  sign  of  insanity.  If  we  are  to  make  a  choice 
of  blanders,  there  is  something  to  be  said  for  keeping 
to  the  old  theory.  It  is  more  manly  than,  and  at  least 
as  true,  as  the  notion  that  snioide  is  often  a  piece  of 
heroism.  Madame  de  Stael  wrote  a  book  full  of 
instances  of  people  who  killed  themselves  for  the 
most  high-sounding  reasons.  In  point  of  fact,  such 
persons  are  extremely  rare.  Suicide  is,  in  the  world 
as  it  is,  generally  the  vice  of  weak,  shallow  natores. 
Strong-minded  men  and  women  with  nimble  wits 
and  sound  hearts  do  not  make  away  with  them- 
selves. Even  if  influenced  by  no  high  motives,  they 
are  much  too  busy  and  full  of  interests  to  think 
of  self-destruction.  No  matter  how  poignant  grief 
may  be,  it  rarely  drives  its  victims  to  suicide.  It 
Is.  vanity,  the  union  of  limited  faculties  with  iU-regn- 
lated  desires,  or  the  wreck  of  rash  specnlations,  which 
generally  impels  men  to  lay  violent  hands  npon  them- 
selves. Xhe  young  lovers  who,  as  described  in  our 
oolnmns  on  Monday,  threw  themselves  into  a  stream  at 
Uxbridge  in  the  hope  of  drowning  themselves,  and  were 
flshed  ont  by  a  school-master  who  happened  to  pass, 
wonld  not  have  been  murderers,  had  they  managed  to 
make  away  with  themselves,  in  the  sense  in  which  one 
who  kills  another  is  a  murderer.  People  will  insist 
npon  drawing  a  very  marked  distinction  between  the 
two  offences.  But  it  would  be  unfortunate  if  the  less 
hainoos  of  the  two  Were  invested  with  any  false  senti- 
ment, or  if  in  abandoning  antiquated  jurisprndenoe  we 
were  to  impair  the  feeling  of  contempt  for  this  form  of 
crime.  Happily,  the  two  things  do  not  hang  together. 
The  new  law— of  whio^,  to  judge  from  a  statement  by 
the. boroogh  coroner  for  Cambridge,  some  coroners 
themselves  appear  to  be  unaware — removes  the  neces- 
sity or  apology  for  a  merciful  fiction .  Juries  will  hence- 
forth be  free  to  refrain  from  pronouncing  a  man  insane 
who,  so  far  as  they  know,  had  all  his  faonlties  in  perfect 
order.  But  we  neisd  not  fear  that  this  will  in  any  way 
naterialJy  lessen  the  abhorrence  of  suicide,  which  has 
its  roots  in  a  stratum  maoh  deeper  than  the  Common 
Law. — Timei. 


THE  LAND  COMMISSION. 

Leaseholdbbb  and  Laboubbbs. 

The  following  leoommendations  have  been  made  to 
the  Oovamment  by  the  Land  Commission  as  to  an 
Amendment  of  those  olanses  of  the  Land  Act  affecting 
LMM«boldan  and  Laboniers  :— 

"  AS  TO  UIASBH0IJ>BBS. 

"  The  following  may  be  said  to  be  the  causes  of  the 
oomparative  inefficiency  of  the  clause  of  the  2lBt  sec- 
tion, enabling  the  oonrt,  under  certain  circumstances, 
to  declare  void  certain  leases  accepted  since  the  passing 
of  the  Aot  of  1870. 


"  I.  The  restriction  of  the  power  of  giving  relief  to 
tenants  from  year  to  year,  to  the  exolnsion  of  those  who 
may  have  been  compelled  to  accept  a  lease  on  the 
determination  of  their  former  tenancy. 

"  IL  The  necessity  that  the  terms  of  the  lease  shonld' 
be  not  only  nnreasonable  or  unfair  in  themselves,  bat 
nnreasonable  or  unfair,  having  regard  to  the  provisions' 
of  the  Act  of  1870. 

"  III  The  fact  that  in  a  very  large  number  of  cases, 
possibly  in  the  majority  of  the  cases  which  have  beeo' 
heard,  what  the  landlord  set  himself  to  procnre  by 
threat  of  eviction  or  ondae  influence  was  not  the  accep- 
tance of  a  lease,  but  the  payment  of  an  increased  rent,' 
and  the  term  oomplained  of  by  the  tenant  as  unreason- 
able or  unfair  to  him  was  the  payment  of  each  increased 
rent.  In  very  many  cases  it  was  a  matter  of  indifference 
to  the  landlord  whether  the  tenant  took  a  lease  or  not,' 
so  that  the  increase  of  rent  was  obtained,  and  the' 
tenant  on  the  other  hand  either  was  indifferent  on  the 
subject  of  a  lease— sometimes  objecting  solely  on  the 
score  of  the  expense  of  taking  it  ont — or  else,  when  he 
saw  that  he  was  compelled  to  pay  an  increase  of  rent, 
desired  to  have  a  lease  as  a  protection  against  farther 
increase. 

"  IV.  Another  ground  on  which  some  applications 
have  failed  is,  that  the  lease  comprised  additional  land 
beyond  that  held  under  the  former  tenancy,  so  that,  as 
to  portion  of  the  laud  in  the  lease,  the  leaseholder  had- 
not  been  previoasly  a  tenant ;  and,  as  the  clause  gave 
no  power  to  set  aside  a  lease  in  part,  the  application  ta 
set  it  aside  failed  altogether. 

"  If  the  clause  were  amended  so  as  to  admit  to  its 
benefits  tenants  whose  leases  or  other  tenancies  wet« 
expiring,  or  had  determined,  and  were  farther  amended 
by  not  making  the  unreasonableness  or  unfairness  of'; 
the  terms  depend  upon  their  having  relation  to  the  Act 
of  1870,  many  leaseholders  might  avail  themselves  of 
the  clause  who  are  now  excluded.  But  nuless  the 
amendment  went  further  and  embraced  the  oases  men- 
tioned above  as  No.  III.  it  is  to  he  feared  that  the  resalt 
woald  be  an  amount  of  disappointment  and  discontent 
almost  as  great  as  has  apseu  from  the  resalts.  of  the 
present  clause. 

"  The  object  aimed  at  by  the  olaase  was,  it  is  appre-' 
hended,  as  follows  :  — 

"  The  21^t  section  provides  for  the  inviolability  of 
contracts  of  tenancy  embodied  in  existing  leases.  But' 
as  it  might  happen  that  some  of  those  leases  might  be 
both  unfair  in  themselves  and  unfairly  obtained,  the' 
power  was  given  of  setting  them  aside,  if  procured  since' 
the  Aot  of  1870,  and  thus  admitting  such  leaseholders' 
to  the  benefit  of  the  Act. 

"  It  is  submitted  that  the  principle  of  the  clause  ex-' 
tends  to  the  case  of  the  enforcement  by  nnfair  means  of 
an  increase  of  rent  which  was  at  the  time  unreasonable' 
and  unfair,  and  which  was  made  unalterable  for  a  fixed' 
period  by  being  reserved  by  a  lease,  and  that  relief 
might  justly  be  given  in  such  a  case,  although  the  rent' 
which  forms  a  term  of  the  lease,  and  not  the  lease  itself," 
was  what  the  landlord  sought  to  procnre  by  threat  of 
eviction  or  ondue  influence. 

"  JoHH  O'Haoas." 

"  AS  TO  I.ABOVBIBSi'  OOTTACn*.      . 

"  Oreat  difficulty  exists  in  enforcing  the  orders  of  the 
Land  Commission  in  respect  of  labourers'  cottages. 

"  No  penalty  is  provided  by  the  Aot,  and  the  ool^ 
mode  by  which  the  order  can  be  enforced  is  by  attaolw 
ment  for  disobedience.' 

"  This  is  a  process  most  nnsnitable  for  the  pntposa.  - 

"If  the  provisions  of  the  statnte  are  to  be  aoted  ob- 
and  effectually  pressed,  a  penalty  mast  be  imposed  for 
non -compliance  with  the  order. 

"  It  is  suggested  that  it  sbonid  be  enacted  that  fn-' 
■  case  of  non-oompliance  with  the  order  of  the  OemmlS'K 
slon  or  Sub-Commission  within  the  time  and  aeeordtag 
to  the  direction  limiting  the  same,  the  laboaier  or  the- 
laudlord  may,  or  the  clerk  of  the  anion,  when  an  oiQer- 
shall  have  been  made  by  the  Land  Oornmission  in 'that 
behalf,  shall  proceed  by  summobs  at  petty  sesaioaa 
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anaiaat  the  party  in  default,  and  npon  the  prodaction 
of  a  oertifled  copy  of  the  order,  and  proof  of  noD-oom- 
plianoe,  the  party  bound  by  the  order  shall  be  sobjected 
to  a  penalty  not  exoeediag  twice  the  amount  of  the  sum 
allowed  by  the  order  to  be  charged  for  rant,  and  not  less 
than  the  said  amount,  whioh  penalty  shall  be  payable 
weakly  until  the  order  shall  have  been  certified  by  the 
jastioes  to  have  been  complied  with.  The  penalty  shall 
be  reoovered  in  like  manner  as  penalties  under  the 
Patty  Sessions  Axit,  and  shall  be  paid  in  to  the  credit  of 
the  union  in  relief  of  the  poor  rates.' 

"It  can  bardly  be  expected  that  the  labonrer  will 
proceed  to  enforce  the  order.  The  farmer  is  not  bound 
to  keep  the  labourer,  and  any  hostile  action  on  the  la- 
bourer's part  against  his  employer  would  lead  to  his 
dismissal.  It  is  not  to  be  expected  that  the  landlord 
will  more  in  the  matter,  as  he  has  no  inducement  to 
force  his  tenant  to  oomply.  The  result  must  be  that 
the  burden  of  entoroing  the  order  must  rest  npon  the 
Land  Oommiaaion  or  some  local  anthority.  Boards  of 
QnardiaoB  composed  of  tenant  farmers  will  not  be  ia- 
olinad  to  enforce  the  provisions  of  the  Act,  and  cbnsa- 
qnently  the  Iiand  CJommission  alone  can  be  relied  on 
for  the  purpose. 

*'  To  enable  the  Commission  to  do  so,  it  should  have 
power  to  appoint  and  employ  an  inspector,  whose  doty 
it  would  be  to  visit  the  holdings  aad  report  to  the  Com- 
mission, and  on  his  report  the  Commission  should  have 
power  to  direct  a  prosecntion  by  either  the  clerk  of  the 
snion,  or  by  the  petty  session  clerk,  or  the  sub-inspector 
(Boyal  Irish  Coastabulary)  of  the  district,  as  may  be 
deemed  most  desirable. 

"  The  entire  question  of  labourers  requires  to  be  dealt 
with  by  separate  and  distinct  legislation,  but  some  such 
enactment  as  here  suggested  is  required  to  give  effect 
to  the  provision  of  the  Land  Law  (Ireland)  Act,  1881, 
in  relation  to  labourers'  oottagesi 

••  E.  P.  Litton. 

'•aath  May,  1882." 


THE  LABOURERS'  COTTAaBS'  BILL. 

Mr.  Stuart's  Bill  on  this  subject,  which  was  leiA  a 
second  time  in  the  House  of  Lords  on  the  10th  inst., 
provides  as  follows : — 

"  1.  This  Act  may  be  cited  for  all  purposes  as  the 
Labourers'  Cottages  aud  Allotmeots  (Ireland)  Act,  1833. 

"2.  In  this  Act  the  expression  'the  priDcipiLl  Act' 
means  the  Land  Law  (Ireland)  Act,  1881,  and  the 
several  words  and  expressions  to  which  meanings  are 
assigned  by  that  Act  shall  have  the  same  respective 
meanings  in  this  Act  UDlesa  there  be  something  in  the 
oontazt  repugnant  thereto. 

"  8.  Where  under  section  eight  of  the  principal  Act, 
the  landlord  and  tenant  of  any  holding  have  agreed 
•od  deolared,  or  shall  agree  and  declare,  by  writing 
under  their  hands,  what  is  the  fair  rent  of  the  holding, 
and  such  agreement  and  declaration,  has  been  or  shul 
be  filed  in  court,  the  court  may  at  any  time  within  lix 
vunAi  from  the  passing  of  this  Act,  or  within  twelve 
montht  from  the  date  of  the  filing  of  such  declaration 
aud  agreement,  whichever  shall  lasit  happen,  order  the 
tenant  of  such  holding  for  the  accommodation  of  the 
labourers  employed  thereon  to  improve  any  existing 
oottagei,  or  build  any  new  oottages,  or  assign  to  any 
■aoh  cottage  an  allotment  not  exceeding  halt  an  acre, 
aqd  may  by  such  order  fix  the  terms  as  to  rent  and 
otherwise  on  which  such  accommodation  is  to  be  pro- 
vided, and  any  such  order  may  be  made  on  application 
to  Um  landlord,  or  of  the  tenant  of  the  holding,  or  of 
•ay  labourer  employed  thereon,  or  of  any  inspeotot 
appointed  haiar  this  Act. 

"  4.  When  an  order  is  made  under  this  Act,  or  has 
baeo  mad«  or  is  made  under  section  nineteen  of  the 

Etiooipal  Act,  for  providing  accommodation  for  the 
kboorers  employed  on  any  holding,  aud  if  sncb  order 
has  not  been  complied  with  within  tia  montiu  from  the 
d*ta  of  such  order ;  or  nz  montht  from  the  passing  of 
^is  Act,  whichever  shall  last  happen,  the  person  fail- 
ing to  comply  with  such  order  shall  be  liable  thence- 


forth to  a  penalty  of  one  pound  for  every  vieek  during 
which  such  order  is  got  complied  with,  and  such  penalty 
shall  be  recoverable  in  a  summary  manner  before  two 
or  more  justices  in  petty  sessions  in  manner  provided 
by  the  Petty  Sessions  (Ireland)  Act,  18S1,  upon  the 
complaint  of  any  inspector  appointed  under  this  Act, 
or  of  any  labourer  employed  on  the  holding,  and  the 
justices  shall  award  such  peneklty  to  the  guardians  of 
the  poor  of  the  union  within  which  the  holding  is  situate 
to  be  applied  in  aid  of  the  poor  rate  of  such  union 

"5.  Any  person  who  has  incurred  any  penalty  under 
the  provisions  of  this  Act  may  apply  to  the  court  for 
relief  from  the  same,  and  the  court  may  relieve  him 
from  the  whole  or  part  of  such  penalty  on  such  terms 
as  to  compliance  with  the  order  and  as  to  costs  or 
otherwise  as  the  court  thinks  fit,  add  such  relief  may 
be  granted,  notwithstanding  that  an  order  has  been 
made  at  petty  sessions  for  the  payment  of  the  penalty. 

"6.  The  Lord  Lientenant  may,  trora  time  to  time, 
with  the  consent  of  the  Treasury  as  to  number,  appoint, 
and  by  order  in  Council  remove,  inspectors  of  labourers' 
dwellings,  who  shall  hold  office  for  such  time  as  shall 
be  determined  by  the  Lord  Lieutenant.  There  ehaU  be 
paid  to  each  of  mck  impeetore  $^eh  salary  of  remimtTatian 
a$  the  Lord  Lieutenant  may,  i6Hh  the  content  of  the  Treautry, 
determine. 

"  The  duties  of  such  inspectors  shall  be  such  as  the 
Land  Commission  shall  from  time  to  time  determine. 

"Every  such  inspector  shall  be  admitted  ,into  any 
labonrers'  dwelling  at  any  tinie  between  the  honrs  of 
iUne  in  the  forenoon  and  nat  in  the  afternoon  for  the 
porposo  of  inspecting  the  same,  or  otherwise  carrying 
into  effect  the  duties  inlpoaed  npon  him  by  the  Land 
Commission. 

"  7.  This  Act  and  the  principal  Act  shall  be  read  to- 
gether and  construed  as  one  Act." 


THE  AaRIOULTURAL  COMMISSION. 

Although  bad  seasons  and  foreign  competition,  aggra- 
vated by  the  price  of  labour  and  losses  of  stock,  are, 
a(icording  to  the  final  report  of  the  Boyal  Commission 
on  Agriculture,'  the  principal  causes  of  the  ptesent  de- 
pressed condition  of  the  farming  clasBesj  by  no  means 
the  least  important  part  of  the  report  deals  with  mat- 
ters more  within  the  range  of  praotioal  alleviation. 
Soma  of  these,  being  intimately  connected  with  axistins 
legal  enactments,  their  operation  and  their  proposed 
amendment,  it  wUl  hardly  be  ont  of  place  to  refer  to  in 
these  oolumuff. 

Of  our  land  laws,  in  the  first  place,  the  Oommia- 
sioners  say  that "  no  different  condition  of  land  tenure 
or  of  occupation  Would  have  materially  mitigated  tba 
severity  of  the  recant  depression  or  would  prevent  its 
recurrence."  In  support  of  this  view  they  refer  to  their 
reports  from  foreign  countries,  where,  under  different 
systems  of  tenure,  like  depression  has  existed,  and  to 
the  fact  that  in  this  country  owners  in  fee  farming  their 
own  land  with  sufficient  capital  have  suffered  no  leas 
than  life  tenants  and  lessees.  The  report  prooeeda, 
however,  somewhat  iUogleally,  to  describe  Lord  Oaims* 
Settled  Land  BiU  as  "a  bold,  comprehensive,  and 
most  valoable  measure."  The  ample  powers  that  it 
confers  on  life  tenants  will,  it  is  said,  obviate  many  Of 
the  objections  which  have  been  urged  against  the  ex- 
isting laws — abjections,  it  is  hardly  necessary  to  point 
out,  just  before  deolared  to  have  no  foundation.  To  the 
suggested  establishment  of  a  peasant  proprietary,  the 
Commissioners  are  decidedly  opposed.  They  think  that 
"  no  special  facilities  should  be  given  to  stimulate  the 
artificial  grovrth  cA  a  system  which  appears  to  ba  ill- 
adapted  to  the  habits  of  the  people  or  to  the  condition 
of  agricnltore  in  this  oountry."  At  the  same  tima,  they 
deem  it  highly  expedient  to  faoilitata  and  oheapea  Um 
transfer  of  land. 

Another  very  important  question  is  that  of  oompen- 
sation  tor  unexhaasted  improvements.  The  Agrical- 
tural  Holdings  Act,  1875,  the  Commissioners  say,  has, 
notwithstanding  its  permissiva  character,  done  much 
good.   There  are,  however,  many  parts  of  Great  Britain 
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in  wbiob  from  various  caaRes  no  safficieot  oompenBa- 
tion  18  secared.  The  oonolaaion  arrived  at  is,  therefore, 
that  farther  legislative  provision  shoold  be  made,  and 
that  with  this  object  the  priaoiples  of  the  Aot,  with  one 
or  two  limitations,  shonld  be  made  oompalsory  "in  all 
cases  in  whioh  saoh  compensation  is  not  otherwise  pro- 
vided for."  With  this  part  of  the  report,  however.  Lord 
Vernon  disagrees,  owing  to  what  he  considers  the  im- 
possibility of  prescribing  any  nniversal  tale  for  esti- 
mating the  value  of  improvements. 

Another  alleged  impediment  to  the  favourable  pursuit 
of  agricaltare  is  the  not  nnfreqnent  custom  of  exacting 
special  restrictive  covenants  as  to  cropping  and  the  sale 
of  prodace.  On  this  subject  the  oommission-hava  ex- 
amined many  witnesses.  In  conclnsion  a  belief  is  ex- 
pressed that  the  more  stringent  covenants  of  thianatnre 
are  to  be  found  only  io  the  older  forms  of  leases,  and 
that  the  general  improvement  in  cultivation  would 
justify  their  removal.  Their  compulsory  abolition  is, 
however,  not  recommended. 

With  regard  to  the  law  of  distress,  the  report  says,  the 
evidence  has  been  conflicting.  Some  witnesses  have 
been  for  retaining,  some  for  modifyiDg,  and  some  for 
abblishing  it.  Of  the  last  opinion  are  no  less  than  four 
of  the  commissioners  themselves.  The  majority,  how- 
ever, agree  in  the  main  with  the  Select  Committee  of 
the  House  of  Commons,  who  have  recently  been  in- 
vestigating the  Bsane  question.  They  think  the  law 
should  be  modified  but  not  abolished.  Abolition,  they 
say,  would  operate  to  the  prejudice  of  farmers,  especially 
of  the  smaller  class  of  holder&  In  Denmark,  where 
tx<>  such  law  exists,  the  substitute  ie  found  more  oppres- 
aive  to  the  farmer,  oonsisting  as  it  does  of  payment  of 
tent  in  advance,  and  the  provision  of  secnrity  against 
losses  and  dilapidations.  They  propose,  therefore,  by 
way  of  modification  that  the  power  of  distraint  should 
be  limited  to  two  years,  and  that  hired  machinery  and 
agisted  stook  should  be  exempted  from  the  operation  of 
the  law. 

A  farther  matter  with  whioh  the  report  deals  at  some 
length  is  that  of  local  taxation.  The  Aot  (i3  Blii^  c.  2) 
undoubtedly  contemplates  a  oontribation  to  the  poor 
rate  according  to  the  ability  of  every  inhabitant,  and  the 
oourtg  have  at  various  times  decided  that  personal  pro- 
perty is  liable  equally  with  realty  under  that  statute. 
Bariy't  ctue,  in  the  early  part  of  the  seventeenth  centnry 
(2  Balstr.  354),  and  the  more  modern  oases  of  R.  v. 
Lunudaine  (10  Ad.  &  E.  157)  and  R.  ▼.  Oapel  (12  lb.  382) 
bear  out  this  view.  These  decisions,  in  fact,  led  to  the 
passing  of  the  Act  (3  it:  1  Vict.  c.  89),  whereby  personalty 
was  first  temporarily  exempted,  and  which  has  been 
from  time  to  time  continued  down  to  the  end  of  the 
present  year  by  various  Expiring  Laws  Continuance 
Acts.  The  exemption,  as  the  report  points  out,  ia 
grounded,  not  npon  jnstice,  but  on  pablio  oonvenienoe. 
The  difficulty  of  localising  a  rate  on  personal  property 
appears  indeed  unsurmonntable,  and  all  that  the  com- 
mission can  suggest  is  that  certain  local  taxes  should 
be  assigned  to  local  purposes,  or  that  local  expenditure 
be  defrayed  out  of  the  Consolidated  Fund.  It  is  ad- 
mitted, however,  that  to  this  course  some  weighty  ob- 
jections may  be  raised,  on  the  ground  of  increased  cen- 
tralisation and  oonseqnent  extravagance. 

The  remaining  points  touched  on  by  the  report  we 
may  pass  by  briefly,  as  being  of  leas  interest  in  a  legal 
than  in  a  social  aspect.  All  rates,  it  is  said,  should  in 
fntare  be  borne  equally  by  owners  and  occupiers,  what- 
ever changes  may  be  made  in  the  incidence  of  local 
taxation.  Strong  disapproval  is  expressed  of  any  legis- 
lative interference  with  the  question  of  rent  between 
landlord  and  tenant.  The  Education  Acts  are  tonnd  to 
operate  prejudicially  to  agriculture  by  depriving  farmers 
of  the  labour  of  boys  and  giving  the  latter  a  taste  for 
other  industries.  The  Contagious  Diseases  (Animals) 
Act,  on  the  other  hand,  has  had  a  most  beneficial  effect, 
and  shonld  be  made  even  more  restrictive  than  it  now 
1b.  Steps  also  are  reaommended  to  prohibit  the  adnl- 
teration  of  farm  produce  and  the  sale  of  spurious  imitSr- 
tions,  and  attention  is  drawn  to  the  inequalities  of 
railway  rates  and  the  preferential  terms  granted  to 


foreign  commodities.  Finally,  it  is  proposed  that  titfi 
present  mode  of  taking  tithe  averages  should  be  altered, 
that  the  rentcharge  be  a  fixed  sum,  and  that  every 
facility  be  given  for  its  redemption. 

On  the  whole,  it  is  evident  that  in  the  opinion  of  the 
Commissioners  the  wholesale  amendment  of  eertaie 
portions  of  the  Statute-book  is  desirable  io  the  iotereat* 
of  agrioultnre.  The  main  causes  of  dispression — weather 
and  oompetitionT-no  legislation  ean  control ;  bat  the 
host  of  minor  causes  they  have  referred  to  are  within 
the  reaoh  of  parliamentary  remedies,  and  cannot  be 
taken  in  hand  too  soon,  if  they  are  ever  to  be  removed. 
At  the  same  time  the  Oommissioners  wonld  have  it 
always  clearly  remembered,  that  in  this  country  no 
interference  between  the  rnral  classes  can  render  any 
one  of  them  independent  of  the  other ;  and  that  "  the 
best  hope  for  the  prosperity  of  agrionltare  lies  in  the 
mutual  confidence  and  friendly  relations  of  the  three 
classes  directly  engaged  in  it,  and  in  the  common  con- 
viction that  their  interests  are  inseparable." — Lav 
Tima. 


THE  LAW  OF  DISTRESS. 

The  report  has  been  printed  of  the  Select  Committee 
of  the  Honse  of  Commons  appointed  to  consider  "  the 
whole  subject  of  the  law  of  distress,  especially  as  regazda 
agricultural  landlords  and  tenants."  After  an  histori- 
cal sketch  of  the  law,  together  with  a  review  of  the 
evidence  taken  by  them,  and  of  the  arguments  for  and 
against  the  law,  the  committee  (of  whioh  Mr.  Gkwofaea 
was  chairman)  proceed  as  fallows :  "  Most  of  the  wi1»- 
nesses  who  expressed  themaelvee  in  favour  of  a  reten- 
tion of  the  law  at  the  same  time  advocated  oooaideraUe 
modifications  in  its  provisions.  Those  who  desired  the 
total  abolition  of  the  law  were  of  opinion  that  cheaper 
and  more  speedy  meaua  of  re-entry,  in  the  event  of 
non-payment  of  rent,  must  be  given  to  the  landlord. 
In  the  opinion  of  your  committee,  a  period  of  oommer- 
cial  and  agricultural  depression  would  be  very  inoppor- 
tune for  the  abolition  of  the  law  of  distress,  which 
wonld  of  necessity  impair  the  existing  system  of  credit 
given  by  the  landlord  to  the  tenant,  and  cause  serious 
inconvenience.  There  are  some  special  enactments 
relating  to  exemptions  that  require  notice.  The  Lodger 
Act  of  1871  protects  goods  that  are  not  the  property  of 
the  tenant ;  workmen's  tools  are  exempt  from  aejiure ; 
looms  and  frames  used  by  workmen  at  their  homes  are 
not  liable  for  the  rental  of  those  homes.  Gtoods  sent  to 
a  house  for  the  purposes  of  trade,  as,  for  instance,  a 
waloh  for  repair,  are  not  endangered  by  the  law  of  dia- 
treas.  Beasts  at  the  plough  are  exoeptisd,  noleas  there 
aie  not  anfficient  goods  otherwise  to  distrain  upon ; 
and  there  are  some  other  ezemptiona.  The  tithe 
ownera  can  diatrain  for  two  years  only.  Under  the 
bankruptcy  law  the  landlord  has  the  privilege  of  pre- 
ference with  regard  to  one  year's  rent  only.  Upoi^  a 
careful  review  of  the  evidence  placed  before  them,  your 
committee  are  of  opinion  that  a  law  of  diatreaa  ahonld 
be  retained.  The  evidende  aeema  to  them  to  favour 
modification  rather  than  abolition  of  the  law.  Toot 
committee  recommend  the  follovring  alterations  in  this 
law :  That  the  right  of  distraint  be  restricted  to  one 
year's  rent,  and  that  this  right  ahould  only  be  exeroiaed 
within  six  months  after  the  said  year's  rent  has  beoome 
due.  That  with  regard  to  agisted  stook,  the  limit  of 
distress  should  be  the  consideration  payable  for  the 
grazing  to  the  farmer  who  takes  in  the  stock,  in  aocortt- 
anoe  with  sec.  d  of  80  &  81  Vict,  a  42.  That  provision 
be  made  for  the  protection  of  machinery  not  the  property 
of  the  tenant ;  also  that  animals  not  the  property  ox 
the  tenant,  temporarily  upon  the  holding  for  breeding 
purposes,  be  exempt.  That  the  limit  of  £20  distress 
regulated  by  the  Act  of  1817  (S7  George  S,  cap.  93),  be 
raised  to  £50,  and  that  the  allowance  in  the  schedule 
of  that  Aot  for  a  man  in  poaaeaaion  be  raised  from  Ss. 
6d.  to  not  exceeding  6s.  a  day.  That,  the  attention  of 
your  oommittee  having  been  called  to  the  heavy  and 
unneceseary  costs  incident  to  the  prooeesea  of  distrssa 
and  the  aale  of  eSecta,  the  coata  and  ohargea  relative  to 
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distress  for  not  in  oases  above  the  limit  regalated  by 
the  Act  should  be  sabjeot  to  tasation  by  the  ret^strar  of 
tbe  Goanty  Court,  or  other  proper  offioer.  That  the 
-time  a  bailiff  may  remain  in  possession  nuder  a  distress, 
may,  at  the  reqnest  of  the  tenant  and  on  his  giving 
seeoiity  tor  the  oasts,  be  increased  from  five  to  fifteen 
days,  and  that  in  snob  case  no  sale  shall  take  place 
•ooner,  except  at  the  request  or  with  the  consent  of  the 
tenant ;  also,  that  at  tjbe  desire  of  the  landlord,  or  of 
tbe  tenant,  the  goods  of  the  tenant  may  be  removed  for 
sale  to  pnblio  aaatlon  rooms  or  some  other  fit  place. 
That  appraismsnt  previoas  to  sale  may  be  omitted,  and 
that  bailiffs  sbonld  be  approved  by  the  Oonnty  Coart 
jadge  of  the  distriot  in  wnioh  thay  act,  and  be  snbjecc 
to  removal  by  him  for  extortion  or  misoondaot.  Your 
committee  are  of  opinion  that,  so  far  as  possible,  the 
-above  recommendations  shotild  be  embodied  in  a  Bill 
-And  laid  before  Parliament." 


BILLS  OF  BALE. 


There  is  not,  and  probably  never  will  be,  complete 
agreement  as  to  tbe  best  tests  of  the  material  prosperity 
of  the  coantry.  Tbe  state  of  tbe  revenue,  the  amount 
of  deposits  ID  savings  banks,  the  statistics  of  pauperism, 
oat  exports,  our  imports,  might  each  be  pronounoed, 
-with  some  show  of  reason,  the  safest  criterion  of  real 
Increase  io  wealth.  On  all  hands,  however,  it  will  be 
owned  that  the  annual  returns  of  bills  <rf  sale  through- 
oat  the  ooontry  afford  valaaUe  indications  of  the  state 
of  basiness  and  prosperity.  It  this  be  so,  the  figures 
for  the  last  seven  years,  published  by  tbe  Board  of 
Trade,  are  well  worthy  of  attention.  They  show  a  truly 
amazing  growth  of  bills  of  sale.  In  1875  they  were  only 
11,844 ;  In  1881,  they  were  61,687.  Between  1878  and 
1879  they  leaped  from  19,696  to  49,623.  In  1878  a  new 
Aot  came  into  operation.  It  imposed  fresh  restrictions 
on  this  mode  of  borrowing.  It  extended  the  definition 
of  bills  of  sale.  It  made  them  void,  if  unregistered, 
in  certain  cases,  and  it  required,  in  the  interest  of  tbe 
borrower,  new  formalities  to  be  observed.  On  the 
other  hand,  it  altered  the  law  in  one  way  likely  to 
enoonrage  the  creation  of  snofa  doonments.  Those 
which  were  registered  in  aooordanoe  with  the  Act  pro- 
tected goods  from  seizure  by  the  trustee  in  bankruptcy, 
•ven  if  they  were  in  "  the  possession,  order,  and  dis- 
'*  position,"  and,  to  outward  appearance,  apparently 
tbe  properly  of  the  debtor.  Probably  the  state  of  trade 
had  mora  to  do  with  the  multiplication  of  such  bills 
ttuM  the  form  of  the  law.  At  any  rate,  the  number 
rose  from  19,C96  In  1878  to  49,623  registered  in  1879. 
It  naohed  65,618  in  1880,  but  in  1881  it  fell  to  61,687. 
The  most  serious  side  of  the  matter  is  that  the  in- 
•reaae  has  been  chiefly  in  bills  of  sale  for  small 
•mooots.  A  few  years  ago  no  one  thought  of  borrow- 
ing five  or  six  pounds  by  giving  a  bill  of  sale  on 
his  faroitore.  Even  if  ha  wished  to  do  so,  there 
were  not  the  means  of  gratifying  his  desire  with  ease. 
The  whole  number  of  registered  bills  of  sale  in  1876  for 
sums  under  £10  was  86 ;  but  in  1880  it  was  no  less  than 
8,879,  and  last  year  lihe  number  to  seoure  advaooes 
oodac  £10  was  7,227.  Making  allowance  tor  the  fact 
that  it  was  not  until  the  Bills  of  Sale  Act  of  1878  oame 
into  affect  that  it  was  of  so  much  consequenoe  to  resort 
to  ngistratdon  or  to  state  the  true  consideration,  it  is 
nmarkable  that  86  and  761  bills  of  sale  were  given  io 
1876  for  sams  under  JUO  and  sums  between  £10  and 
£30,  and  that  in  1880  the  oorresponding  nnmbers  were 
8,873  and  18,978.  A  change  has,  it  is  plain,  come  over 
the  waya  and  manner*  of  the  poor.  A  well-to-do  person 
has  always  tided  over  his  difflealtiea  by  going  to  his 
banker  and  obtaining  aa  advance.  The  poor  man  baa, 
hitherto,  as  a  rule,  gone  in  his  troubles  to  the  pawn- 
broJter,  raising  a  loan  by  leaving  in  pledge  a  fender,  a 
looking-glass,  or,  in  dire  straits,  the  ftimily  linen.  Bills 
of  sale  were  the  privilege  of  impeonnious  traders.  They 
were  parts  of  the  machinery  of  hazardous  and  dubious 
forms  of  basiness.  But  this  no  longer  holds  good. 
*'  Credit  haa  been  popularized,"  to  use  an  expression 
OBoa  aommoD.    The  workmaa  does  as  his  betters  did. 


When  he  cannot  make  ends  meet,  he  calls  at  some 
"friendly,"  "equitable,"  "co-operative,"  "amicable," 
or  "  harmonious"  offioe,  which  gives  him  an  adva&oa 
in  exchange  for  a  bill  upon  his  goods  and  chattels.  The 
borrower  puts  every  stick  which  he  possesses  at  the 
mercy  of  the  lender,  who  designates  himself  by  a  mors 
euphonious  name  than  that  of  nsurer  or  pawnbioketi 
but  who  carries  on  much  the  same  business. 

These  facts  have  not  escaped  notice.  They  teoeiv* 
prominence  in  oonseqnenoe  of  the  oiroular  which  the 
Lord  Ghaocellor  sent  to  the  County  Court  Judges  with 
a  view  to  elicit  their  opinion  as  to  the  working  of  the 
Aot  of  1878.  At  the  beginning  of  this  Session  Hr. 
Monk  introduced  into  the  House  of  Commons  a  Bill 
with  tbe  view  of  amending  the  law  which  had  permitted 
the  rapid  development  of  this  form  of  credit.  One  of 
his  proposals  was  that  no  bill  of  sale  should  have  the 
virtue  of  traAsterring  after-acquired  property ;  subject 
to  certain  exceptions,  it  should  affect  only  goods  and 
chattels  specified  in  a  aohednle.  Mr.  Monk  also  pro- 
posed to  make  provisions  for  local  registration  of  bills 
of  sale.  By  his  measure  a  blow  was  to  be  struck  at 
borrowing  small  amounts.  Bills  of  sale  for  sums  under 
£60  were  to  be  declared  void.  Begistration  within 
seven  days  was  required,  on  ^ain  of  the  bill  being  void ; 
and  for  twelve  months  it  was  in  any  oase  liable  to  be 
defeated  by  a  trustee  in  bankrnptoy,  bo  far  as  goods  la 
'''the  order  and  disposition "  of  the  grantor  were  con- 
6emed.  This  measure,  as  modified  by  a  Select  Com- 
mittee, passed  tbe  Commons.  When  it  oame  to  the 
House  of  Lords,  it  met  with  qualified  approval,  and  it 
was  referred  to  a  Select  Committee,  of  which  Lord 
Coleridge  was  the  chairman.  The  Committee  took  some 
evidence  and  suggested  a  few  modifications.  By  a  small 
majority  they  agreed  to  the  12ch  seotion,  which  prohibits 
bills  of  sale  for  sums' nnder  £60.  They  suggested,  also, 
that  the  requirement  of  the  present  law  that  every  bill 
of  sale  sbpold  be  attested  by  a  solicitor  should  be  re- 
pealed. They  rejected  Mr.  Monk's  proposal  as  to  this, 
and  they  proposed  as  a  substitato  that  every  bill  of  sals 
should  be  attested  by  one  or  moie  credible  witneBsea 
who  were  not  parties  to  it  Obviously  the  measure  as  it 
oame  from  the  Gommoas  was  an  attempt  to  restrict 
materially  the  use  of  one  of  the  readiest  modes  of 
borrowing ;  and  whether  this  is  or  is  not  an  advant- 
age to  the  community  is  open  to  question.  We  are 
not  so  sure  as  Mr.  Monk  appears  to  De  that  it  is  right 
and  expedient  to  throw  all  sorts  of  legislative  obstaoles 
in  the  way  of  a  particular  mode  of  borrowing,  and 
that,  too,  one  which  appears  to  answer  a  widespread 
want.  It  is  a  fact  against  such  restrictions  that  they 
are  rarely  very  sucoessful  in  their  objects ;  and  mischief 
is  apt  to  be  done  in  the  very  attempt.  Somethiug,  too, 
may  be  urged  against  the  purpose  and  principle  of  such 
legislation.  Take  a  leading  and  distinctive  clause  in 
Mr.  Monk's  Bill— that  which  would  out  down  a  man's 
power  of  hypothecating  to  one  creditor  goods  which  he 
may  afterwards  get.  Very  charitable,  no  doubt,  ar* 
the  motives  of  those  who  would  try  to  prevent  a  trader 
from  plunging  into  hopeless  embarrassments  by  prevent- 
ing him  from  borrowing  money  on  the  security  of  bis 
after-acquired  property,  and  limiting  his  credit  to  ob- 
taining advances  on  articles  and  property  which  he  haa 
actaally  in  stook.  A  shopkeeper  who  really  wants  money 
will  find  ways  of  getting  it,  by  hook  or  by  crook.  In 
•pita  of  this  provision  ;  and  why,  in  all  fairness,  it  may 
be  asked,  shonld  not  a  man  be  free'  to  borrow  npon  bis 
stock  as  it  comes  in,  provided  he  pays  for  it 7  Much 
the  sams  criticism  may  be  made  with  respect  to  other 
restrictions  which  are  propoeed.  Why  should  an  artisan 
who  is  behind  with  his  rent  not  be  free  to  go  to  a  loan 
office,  which  chiefly  lends  on  bills  of  sale,  as  well  as  to 
a  pawnbroker's  to  procure  a  small  advance  7  Some  of 
the  provisions  which  have  been  made  from  time  to 
time  for  the  protootioa  of  the  grantors  of  sueh  bills  oome 
near  being  puerile.  The  present  law  requires  a  bill  of 
sale  to  be  explained  to  the  person  making  it  by  a  soli- 
oitor,  and  Mr.  Monk's  measure  proposes  that  a  bill 
should  be  executed  in  the  presence  of  a  person  aatho- 
rised  to  take  oaths,  whose  duty  it  would  be  to  give 
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ezpUnatioDS  to  the  grantor.  Wo  ftra  a  liUlo  at  a  Iobb 
to  aoderatand  whom  this  well-meant  maobinery  can  in 
priotioe  beaeflt.  Of  oourse  it  is  open  to  qaestion  whether 
biilii  of  Bale  shoaid  exist  at  alL  They  are  admitted  to  be 
oootrary  to  the  spirit  of  many  sytams  of  jarispradeooe: 
A  Bootoh  lawar,  for  example,  does  not  aadsrstand  the 
propriety  of  a  seaartty  posseasioa  of  whioh  is  not  given 
to  the  leader.  It  strikes  him  as  a  fraiital  soaroe  of 
fraad:  And,  no  doabt,  bills  of  sale  are,  as  a  rale, 
modes  ia  which  a  maa  who  is  deep  in  debt,  and  who 
is  not  honest  enoagh  to  wind  ap  his  affairs  when  he 
ooght,  gives  away  what  id  fairness  belongs  to  the  whole 
body  of  his  oraditors.  They  are  generally  artifices  for 
aonterrtag  apon  later  special  oreditors  anmeriied  pre- 
ferenoe  over  those  who  have  earlier  claims.  No  one, 
however,  ia  prepared  at  present  to  propose  the  abolition 
of  a  foroi  of  seoarity  so  well  known  and  so  maoh  nsed. 
What  may  be  dene  is  to  look  as  vigilantly  as  possible 
after  the  interests  of  general  oreditors,  and  not  to  allow 
bills  of  sale  to  beoome;  as  they  often  are,  ready  msans 
of  perpetrating  the  grossest  frauds.  This  is  the  pinoh 
of  the  matter ;  and  in  mistaken  zeal  for  the  interest  of 
a  not  ankoowo,  bat  comparatively  rare,  viotim-^'the 
needy  borrower  who  cannot  read  and  who  does  not 
know  whether  he  is  being  charged  6  or  SO  per  cent. — 
the  Legialatare  has  not  bean  saffioieotly  miadf  al  of  the 
most  important  point  The  grantor  of  the  bill  of  sale 
ia  rarely,  in  practice,  doped.  He  is  too  often  in  the 
mood  to  dnpe  others ;  we  might  leave  him  to  protect 
himself,  with  the  certainty  that  no  great  harm  would 
befall  him.  The  persons  most  liable  to  be  deceived 
Ht  the  general  body  of  creditors  who  find  that  the  man 
to  whom  they  have  given  credit  for  goods  has  secretly 
made  away  with  his  property.  It  is  they  who  most 
reqnire  protection,  and  who  do  not  find  it  in  the  law  as 
it  DOW  stands.  If  the  Bill  is  passed  in  the  shape  ia 
whioh  it  has  emerged  from  the  Iiords'  Select  Committee, 
it  will  rectify  some  minor  dsfeots.  It  may  save  a  few 
persons  from  falling  into  the  hands  of  asarers,  and  it 
may  lead  to  safer  trading  in  a  taw  iastancss.  It  would 
b«  BO  slight  service  to  do  away  with  the  innovation  in^ 
tredoeedia  1878,  whioh  has  made  bills  of  sale  in  leoent 
time  ao  popolar  a  form  of  seoarity.  Bat  we  fear  that 
the  new  meaiare  wonld  not  remove  all  those  soandals 
which  have  made  bills  of  sale  odioas  to  sorapaloos  men 
of  bnaineas.— ^VflKi. 


THE  SETTLED  LAND  BILL. 

Lord  Oaims  deserved  the  coogratalationa  of  the  Lord 
Chancellor  on  the  snocess  of  the  important  nieasare 
whioh  DOW  only  awaits  the  Boyal  assent.  The  Settled 
Land  Bill,  whioh  came  down  from  the  House  of  Lords 
before  Easter,  and  had  been  amended  by  a  select  com- 
mittee of  the  House  of  Oommoas,  is  the  most  consider- 
able measure  of  reform  effected  in  the  law  of  real  pro- 
perty these  fifty  years.  In  some  respects,  it  might  be 
called  the  most  ooosiderable  since  the  Bestoration,  for 
the  series  of  amending  statutes  which  began  about  the 
time  of  the  Reform  Bill,  and  were  closed  a  donen  years 
later,  were  concerned,  important  and  nsafnl  as  they 
were,  chiefly  with  matters  of  form  and  machinery. 
Their  general  pnrpose  was  to  provide  straightforward 
methods  of  ezeroislng  powers  already  recognised,  and 
giving  legal  effect  to  oommon  dealings  with  land,  instead 
of  cumbrous  and  costly  devices  enveloped  in  fiction  and 
mystery,  and  fruitful  of  sinecare  fees.  They  left  un- 
altered the  substance  of  landowner'  rights  and  powers. 
The  present  Bill,  which  in  its  original  form  was  intro- 
dnCea  by  Lord  Oairns  two  years  ago,  has  a  much  larger 
aim.  It  is  designed  to  make  the  persons  known  as 
limited  owners— the  life-tenants  of  settled  estates  and 
others  whose  position  is  only  technically  distinguishable 
from  theirs— as  nearly  as  possible  the  masters  of  those 
estates  for  all  asefol  purposes.  Limited  ownership,  so 
far  as  oompatible  with  its  being  preserved  at  all,  is  no 
looger  to  stand  in  the  way  of  the  land  being  dealt  with 
to  the  best  advantage.  Tenants  for  life  are  to  have 
simple  and  effectual  powers  of  selling  and  leasing,  and 
may  apply  the  proceeds  of  sale  to  clear  off  inoambraooes 


on  the  rest  of  the  estata  Snoh  money  may  also,  with 
the  saDotioD  of  the  trustees  of  the  settlement  and  the 
Coort  or  the  Land  Oommissioners,  be  spent  on  the  exe- 
cution of  permanent  improvements ;  the  Land  Com- 
mission being  a  proposed  new  body  in  whioh  the  exist- 
ing Inolosure,  Oopyboldj  and  Tithe  Commissions  are  to 
be  merged.  The  capital  money,  again,  proceeding  from 
the  sale  may  be  invested  otherwise  than  in  land — in 
Government  seoaritiea,  for  instance,  or  in  debenture 
bonds  of  railways.  No  power  ia  given  to  mortgage  for 
improvementsi  This  can  be  done  nnder  an  Act  of  1864, 
with  a  good  deal  of  formality  and  delay,  by  the  help  of 
the  ludosare  Commituioners^  and  all  that  is  proposed 
now  is  to  extend  tha.list  of  authorised  improvements 
tor  this  purpose.  It  would  be  nselesa  to  say  anything 
here  of  the  technical  aids  and  safegnards  by  whioh  the 
working  of  the  measure  is  assured,  and  special  oiroum- 
stanoes,  such  as  the  infancy  of  the  limited  own«r,  ptoi- 
vided  for.  These  parts  of  the  Bill,  however,  appear  to 
have  been  wall  considered  in  the  first  instance,  and  to 
have  gone  throagh  adareful  criticism.  We  do  not  think 
any  glaring  omissions  will  be  foaod ;  soma  olanses,  in- 
deed, rather  savour  of  abundant  oautioo.  When  the 
BUI  first  came  down  from  the  Lords  some  Liberala 
threatened  to  oppose  it  altogether  on  the  ground  that 
it  was  reform  of  the  wrong  kind.  They  objected  so  mueh 
to  the  whole  system  of  limited  ownership  that  they  cared 
for  no  amendment  short  of  reforming  it  altogether. 
Lord  Oairns's  proposals  were  in  their  eyes  a  waste  of 
skill  and  labour  on  the  tinkering  of  a  tboroogUy  bad 
and  worn-oat  vesseh  Fortunately  this  line  of  opposi- 
tion has  not  been  persisted  in.  To  do  so  wonld  have 
been  unreasonable  in  itself  and  bad  policy ;  the  former, 
because,  granting  that  the  Bill  is  but  a  palliative,  it 
may  with  general  consent  be  speedily  passed,  and  so 
give  immediate  and  macb-wanted  relief  whereas  any 
more  thorough  measure  is  attainable  only  after  a  severe 
contest,  for  whioh  the  time  and  opportunity  are  not 
yet  visible ;  the  latter,  because  the  case  for  a  searching 
reform  of  our  real  property  laws  is  in  no  way  weakened 
by  such  particular  amendments  as  this.  Indeed,  the 
case  is  rather  strengthened  by  the  allowed  necessity 
for  themi  The  costliness  and  complexity  of  onr  land 
laws  are  such  as,  on  the  first  appearance  of  the  thing, 
to  put  the  whole  system  on  ite  defence.  When  that 
system  tnms  ont,  by  the  admission  of  ita  own  nataral 
Mvocates,  to  need  constant  patohingand  refltting--and 
every  operation  of  this  kind,  however  osefnl  in  itself 
Knd  at  the  moment,  adds  to  a  oomplioation  already 
excessive— it  is  an  argument  that  the  days  of  decrepi- 
tude are  come.  Fifty  years  ago  the  Real  Property 
Commissioners,  enlightened  men  aooording  to  their 
light,  asserted  that  the  English  scheme  of  family  set- 
tlemente  combined  snffioient  freedom  of  management 
with  due  regard  for  the  interest  of  successors  in  exactly 
the  happy  mean.  A  generation  later  Lord  St.  Leonards 
used  much  the  same  language ;  but  he  lived  to  be  an 
active  or  consenting  party  to  legislation  which  sensibly 
relaxed  the  strictness  of  the  provisions  thonght  •lastio 
anongh  even  by  the  Liberals  of  his  youth.  And  we  may 
peradventnre  live  to  see  a  successor  of  Lord  Oairns — or 
what  if  it  shonld  be  Lord  Cairns  himself  f— conveni- 
ently renlember  the  historical  fact  that  strict  settle- 
mento  have  no  partioolar  antiquity  to  boast  of,  and 
claim  their  abolition  as  a  necessary  consequence  of  true 
Oonservative  principles.— PaU  ifall  Qazette. 


EVIDBNCE  BY  PRISONERS. 

The  diversity  of  opinion  which  existe  amongst  all 
persons  competent  to  form  an  independent  j  udgmsnt,  on 
the  desirability  of  permitting  an  aoonsed  person  to  give 
evidence  on  his  trial  for  a  criminal  offence,  renders  it 
very  interesting  to  observe  what  the  result  is  when  under 
the  present  system  of  criminal  jurisprudence  an  accused 

EersoD  indirectly  becomes  enabled  to  give  evidenoe  on 
is  own  behalf.  We  have  always  entertained  the 
gravest  doubt  whether  the  proposed  change  would  be  an 
advantage  in  practice,  although  theoretically  it  reste 
npon  a  anbstantial  basia.    We  have  frequently  pointy 


Digitized  by 


Google 


Aua.  12,  1882.]      AND  SOLICITORS'  JOURNAL. 


805 


oat  that  the  popalar  notion  abont  the  prieoaer'e  month 
bein^  shat  Is  entirely  erroneons ;  that  it  is  oompetent 
for  him  to  make  a  statement  at  the  time  of  his  arrest, 
wbioh  the  police  oSser  is  bonnd  to  take  down  in  writing 
and  prodaoe  at  the  trial ;  that  he  oan  make  a  farther 
■tatement  or  repeat  the  same  at  itement  when  charged 
at  the  polioe  station ;  that  at  the  oloae  of  the  hearing 
before  the  magistrates,  in  reply  to  the  statatory  oantion, 
he  oan  tell  his  own  story  in  his  own  way  ;  and  lastly,  by 
the  nniversal  oonsent  of  all  the  judges,  he  may,  even  if 
defended  by  ooansel,  tell  his  own  tale  to  the  jary.  It 
is  trae  that  the  statement  in  reply  to  the  statutory 
oantion  is  onlyevidenoe  against  him  as  an  admission, 
and  if  not  pat  in  by  the  proseontiotroannot  be  need  by 
the  prisoner,  but  praotioally  the  sttttamentis  always  pat 
in;  indeed,  the  judge  usually  intimates  his  opinion 
that  this  should  be  done,  and  suoh  an  iatlmatioo  no 
oonnsel  of  any  ezperienoe  Woald  be  foolish  isnongh  to 
disregard. 

The  Draft  Criminal  Oode,  ^art  XLIIt,  s.  533,  deals 
with  this  snbjeot  in  the  following  way  :  "  Erery  one 
aooased  of  any  indiotable  ofifanoe  shall  be  a  oompateat 
witness  for  himself  or  herself  apon  his  or  her  trial  for 
■noh  ofifenoa,  and  the  wife  or  husband,  as  the  oase  m*y 
be,  of  OTory  saoh  aaonsed  person  shall  be  a  oompetent 
witneaa  for  him  or  her  upon  such  trial :  provided  that  no 
gnoh  person  shall  be  liable  to  be  oalled  as  a  witness  by 
the  proeeoutor,  but  every  sudh  witness  oalled  and  giving 
evidence  on  behalf  of  the  aooased  shall  be  liable  to  be 
eroas-ezamlned  like  any  other  witness  on  any  matter, 
though  not  arising  out  of  his  ezaminatloa  in  ohief  : 
provided  that,  so  far  as  the  cross-examination  relates 
to  the  credit  of  the  aooased,  the  court  may  limit  snob 
cross-examination  to  snob  extent  as  it  thinks  proper, 
althongh  the  proposed  cross-examination  might  be 
permissible  in  the  oase  of  any  other  witness." 

This  latter  provision  seems  to  as  most  ridiculoas, 
Igeoause,  whenever  the  question  tn  to  credit  has  been 
asked,  the  mischief  is  done ;  e.g.,  suppose  the  oode  to 
become  law  so  far  as  this  section  is  concerned,  and  the 

frisoner  to  be  called  as  a  witness  on  his  own  behalf,  he 
aving  been  previously  oonviat«(d  of'  burglary  and 
■ehtenoed  to  penal  servitude,  it  would  be  competent  for 
the  counsel  for  the  proseoutioa— ^indeed  he  seems  to  be 
Invited  by  the  section — to  ask,  "  Have  yon  not  been 
oonvioted  of  burglary  r  "  The  court  might  disallow  the 
qaeetioo,  bat  the  prisoner's  chance  of  aoqaittat  would 
be  sabstantially  reduced,  if  not  altogether  taJcen  away, 
and  yet  he  might  be  perfectly  innocent  of  the  crime  for 
which  be  was  being  tried. 

In  their  report  (p.  37)  the  commissioners  thus  allude 
to  this  section  :  "  The  Bill  contained  a  clause  enabling 
the  aooased  to  make  an  unsworn  statement  on  his  own 
behalf,  and  sabjeoting  him  to  cross-examination  of  a 
lestricted  character.  For  this  we  have  substituted 
sect.  63S,  which  renders  the  accused,  and  the  husband 
or  wife  of  the  accased,  oompetent  witnesses  for  the 
defence.*  As  regards  the  policy  of  a  change  in  the  law 
•o  important,  we  are  divided  in  opinioo.  The  consider- 
ations in  favour  of  and  against  the  change  have  been 
frequently  discussed  and  are  well  known.  On  the 
whole  we  are  of  opinion  that,  if  the  aoouied  is  to  be 
admitted  to  give  evidence  on  his  own  behalf,  he 
■hoald  do  so  on  the  same  conditions  as  other  witnesses, 
■object  to  some  special  protection  in  regard  to  cross- 
examination." 

A.  recent  trial  at  the  Dfaii-ttone  A-ssizas,  on  the  2l4t 
nlk,  is  a  good  illustration  of  the  probable  result  of  the 
proposed  ohaoge  in  the  law.  The  oase  was  one  of 
rape,  and  was  desoribed  by  Sir  Henry  Hawkins  as  the 
most  extraordinary  he  haid  ever  tried,  or  indeed  even 
heard  of  dnriog  his  long  experience.  Ooe  Dr.  lIcNab. 
a  medical  man  at  Dartford,  had  gone  away  for  a  holi- 
day, leaving  one  of  the  prisoners.  Dr.  Kennedy,  in 
charge  of  his  practice.  On  the  1st  July,  Kennedy 
invited  a  friend  named  Hartoett,  an  officer  in  Her 
Majesty's  Onstoma,  to  spend  the  day  with  him,  the 
oaly  other  oooupaats  of  the  hoose  being  two  female 
■ervants,  a  cook  and  a  hoosemaid,  aged  respectively 
twenty-two  and  sixteen-and-a-half  years.     Aboat  ten 


o'clock,  Kanaedy  and  Hartaett  left  the  bonse,  the  latter 
intending  to  catch  a  train  to  Oravesand,  but  he  misBod 
the  train,  and  the  two  returned  to  Dr.  MoNab's  at 
about  eleven  o'clock:  Both  the  girls  were  op,  some 
drinking  took  place  in  the  dining-room,  and  then  oom- 
menced  a  scene  of  anbridled  profligacy  which  lasted 
antil  four  o'clock  in  the  morniug,  Kennedy  and 
Hartnett  being  subsequently,  on  waking  in  the  morning; 
charged  with  rape.  The  magistrates  refused  to  commit 
for  this  offence  after  a  long  hearing,  and  only  sent  the 
men  for  trial  for  an  indecent  assault,  bat  bills  ware 
preferred  for  the  graver  charge,  and  duly  fodod  by  the 
grand  jury.  There  were  several  indictments,  and  the 
prosecutlont  elected  to  proeeed  on  one  charging  both 
prisoners  together :  Hartnett  with  committing  a  rape  on 
Barbara  Moore,  the  cook,  and  Kennedy  with  aiding 
and  abetting.  The  defence  was,  of  course,  consent, 
and  the  evidence  for  the  prosecution  presented  many 
features  of  improbability,  particularly  as  there  were  no 
marks  of  violence  on  the  girls,  although  they  swore 
they  had  been  subjected  to  very  great  brutality.  At 
the  close  of  the  oase  for  the  proseoution  the  learned 
ooansel  for  the  prisoners  submitted  that  there  was  no 
evidence  of  aiding  and  abetting  by  Kennedy  in  the  case 
of  the  particnlar  rape  before  the  jury,  and,  after  arga- 
meat,  the  objection  was  allowed,  and  a  verdict  of  '*  Not 
guilty  "  taken  as  against  Kennedy,  Kennedy  was  then 
oalled  as  a  witness  for  Hartnett,  and,  as  there  were 
other  indictments  against  him,  inolnding  one  for  a 
rape  on  Barbara  Moore,  he  thns  praotioally  became  a 
witness  for  himself.    Hartnett  was  convicted. 

We  believe,  whenever  there  is  a  conflict  of  testi- 
mony, a  jury  would  aooept  in  nine  oases  oat  of  ten 
the  story  of  the  witnesses  for  the  prosecution,  who 
apparently  have  no  object  in  stating  that  which  is  un- 
true, and  would  reject  that  of  the  prisoner,  who  is  so 
deeply  interested  in  the  result,  and  that  they  certainly 
would  never  attach  greater  weight  to  a  statement  on 
oath  than  to  a  statement  otherwise  made.  We  think 
the  proper  solatiou  of  the  problem  wonld  be,  to  retain 
the  provision  in  the  original  Bill  drawn  by  Mr.  Jnstloo . 
Stephen  allowing  the  prisoner  to  make  a  statement, 
whether  defended  by  conUsel  or  not ;  but  we  would  not 
permit  cross-examination  of  the  prisoner  nnder  any 
oiroumatanoes,  as  we  consider  such  a  practice  would 
inevitably  leai  to  the  couvictioo  of  m^ny  innooaufr 
persons. — Law  Timet. 


TH£  LIMITS  TO  LITEBABT  AND  ARTISTIC 
OBITIGISM. 

(Continued  flvth  fat*  S89,  mnlt.) 
One  of  the  latest  cases,  and  at  the  same  time  a  very 
notorions  one,  on  our  topic,  is  Reade  v.  Saeetxer,^  decided  ' 
in  the  New  York  Supreme  Court  in  1869.  The  plaiatiS 
was  Charles  Baade,  the  English  novelist.  He  asked 
$2.') ,000,  damages  for  an  alleged  libel  published  in  the 
Rmind  Table,  a  New  York  weekly  paper,  in  the  shape  of 
a  criticism  of  his  novel,  "  Griffith  Gaunt,"  then  just 
issued,  which  charged  that  it  was  "  one  of  the  worst 
stories  that  had  been  printed  since  Sterne,  Fielding, 
and  Stnollet  da&led  the  literature  of  the  already  foul 
eighteenth  century  ;  "  that  it  "  is  not  only  tainted  with 
this  one  foul  spot — it  is  repleta  with  impurity  ;  it  reeks 
with  allusions  that  the  most  prnrieat  scandal-monger 
would  hesitate  to  make."  The  language  of  Clarke,  J., 
in  charging  the  jury,  contains  an  exoellent  statement 
of  the  limits  of  literary  and  artistic  oritioism,  as  applied 
to  the  criticism  in  question.  "  la  critioising  the  pro-  . 
duotinus  of  an  author,"  said  he,  "  the  law  allows  con- ' 
siderable  latitude.  The  interests  of  literature  and 
scieuce  require  that  the  productions  of  authors  shall  be 
subject  to  fair  criticiHm  ;  that  even  some  animadversion 
may  be  permitted,  unless  it  appears  that  the  critic, 
under  the  pretext  of  reviewing  his  book,  takes  an 
opportunity  of  attacking  the  character  of  the  author 
and  of  holding  him  up  as  an  objaot  of  ridicule,  hatred, 
or  contempt.    In  other  words,  the  critic  may  say  what 

(>)  <  Abb.  Pr.  (N.S.)  9. 
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he  pleases  of  the  literary  merits  or  demerits  ol  the 
pabliahed  prodnotion  of  aa  aatbor ;  bat  with  respect  to 
bis  personal  rights,  relating  to  his  repntation,  the 
oritio  has  no  more  privilef;e  ^aa  any  other  person  not 
•ssnming  the  basioess  of  oritioism.  For  instanoe,  be 
may  say  that  the  matter  is  brnde,  forced,  and  nnoataral; 
that  it  betrays  poverty  of  thonght,  and  abonnda  with 
oominon-plaeea  and  platitndes,  being  altogether  'flat, 
stale,  and  unprofitable,',  and  that  its  style  is  affected, 
obscore,  and  involved;  He  may  say,  as  Barks  said  of 
the  style  of  Gibbon,  that  it  is  execrable ;  bat  he  cannot 
say  that  the  aathor  himself  is  execrable,  or  that  he  is 
peisonally  affected,  or  abaardi  or  wayward.  The  oritio 
has  the  same  liberty,  under  the  same  restrictions,  in 
relation  to  all  people  who  come  before  the  pnblio  for 
praise  or  oensnre.  He  may  say  of  the  orator  who  nses 
excessive  gesticolation  and  vooiteration,  mistaking  ex- 
travagant action  and  verbosity  for  eloqaenoe,  that  he 
has  aJJ  the  contortions  without  any  of  the  inspiration  of 
the  Sibyl.  He  can  say  of  the  player  that  he  mootbs 
his  speech,  as  many  players  do,  or  that  ha  '  tears  the 
paasiun  to  tatters^  to  very  rags,  to  split  the  ears  of  the 
groondlings ; '  bnt  he  paunot  abase  him  as  a '  robastions, 
periwig-pated  fellow,'  and  recommend  that  he  sbonld 
be  ■  wbipt  for  o'erdoing  Termagant.'  The  critic  can  call 
a  painting  a  danb  and  an  abortion,  bnt  he  cannot  call 
the  painter  himself  a  low,  discreditable  pretender  and 
an  abortion.  The  most  comprehensive  freedom  in 
antraad  verting  apon  the  prodnotions  and  actions  of  pnb- 
Ue  men  is  essential  to  the  very  existence  of  civil  and 

riitioal  liberty,  and  to  the  progress  of  civilization,  and 
heartily  agree  with  Lord  EUenborongh  in  Tabart  v. 
Tippet'.  *  *  *  Bat,  althoagh  a  oritid  may  not  have 
directly  asaailed  the  character  of  an  aatbor,  or  ridicnled 
his  personal  appearance,  his  manners,  his  voice,  or  ex- 
posed any  eccentricities  or  defects  of  the  man,  may  he 
not,  nevertheless,  defame  him  and  wonnd  him  in  the 
most  vital  spot  by  impating  to  him  nnworthy  motives 
and  evil  designs  against  the  well-being  of  society,  inti- 
mating that  he  infers  these  motives  and  designs  from  the 
sentiments  expressed  and  the  characters  delineated  in 
(he  work  which  he  has  nodertaken  to  review?  My  own 
opinion  is  that  many  of  the  works  of  fiction  which  are 
pnblished  in  this  oonntry  are  very  pernioiooB  in  their 
effects  apon  pnblic  morality.  Not  that  I  think  fiction 
in  itself  is  demoralising— far  from  it:  the  most  io- 
■tmctive  lessons  in  faith  and  morals  have  been  oon- 
veyed  throogh  its  instrumentality.  The  fonnder  of 
Christianity  himself  did  not  disdain  fre<iaently  to 
employ  it ;  indeed,  it  was  his  favourite  method  of  moral 
and  spiritoal  instmotion.  Bat  in  its  very  fascination 
conslste  its  danger ;  and  when  wa  see  the  press  teeming 
with  prodactiocs  of  this  kind,  describing  scenes  and 
portraying  characters  oalonlated  to  corrapt  the  morals^ 
and  even  weaken  the  mental  stamina  of  the  multitnde 
of  novel-readers  who  seem  to  be  absorbed  in  this  kind  of 
reading,  it  will  be  prudent  to  allow  considerable  latitude 
of  criticism  in  relation  to  these  prodnotions.  •  *  * 
I  make  these  observations  to  show  that  in  dealing  with 
this  class  of  literature  the  critic  should  not  be  prevented 
from  inferring  the  motives  and  designs  of  the  aathor 
ftom  the  inevitable  effect  of  bis  writings.  Of  coarse  if 
be  Impates  motives  and  designs  which  he  was  not 
warranted  in  impating  by  any  opinion  or  sentiment 
expressed,  or  any  character  delineated  in  the  work,  or 
from  its  general  tone,  be  is  liable  and  must  take  the 
oonaequenoes,  and  the  author  is  entitled  to  redress. 
To  charge  an  author  with  such  motives  and  designs  is 
a  most  serious  imputation ;  and  if  it  is  unwarranted, 
the  oritio  has  committed  a  grievous  wrong,  which 
money  is  scarcely  capable  of  repairing.  Undoubtedly, 
the  onticisma  oomplained  of  make  these  imputations 
•gainst  the  plaintiff.     That  can  scarcely  be  denied. 

*  *  *  The  jary  have  a  right  to  determine,  for  it  is 
plain  that  the  articles  are  prima  faeit  libellous,  whether 

*  Qriffith  Qaunt'  ia  obnoxious  to  snoh  imputations; 
and  if  so,  you  have  the  right  to  infer  the  culpability  of 
(he  plaintiff  and  the  trnth  of  the  justification."    The 

(>)  Anit,  p.  <7». 


jury  gave  Charles  Beada  a  verdict  and  lix  eenti  damages. 

The  editor  of  a  newspaper  stands  in  the  same  position 
as  any  other  writer,  in  this  regkrd.  In  Beriot  v.  Stuart,* 
the  plaintiff  was  editor  and  proprietor  of  the  Trut 
Bnton;  the  defendant,  the  printer  of  a  paper  called 
the  OracU.  In  the  columns  of  tbe  last  paper,  sometime 
in  1795,  this  paragraph  appeared  : — 

■"  Timu  V.  True  Briton.' — In  a  morning  paper  of  yes- 
terday waa  given  the  following  character  of  the  Trtie 
Briton:  that  'it  was  tbe  most  vulgar,  ignorant,  and 
Bcuiriloas  journal  ever  pablished  in  Great  Britain.' 
To  the  above  assertion  we  assent;  and  to  this  aooount 
we  add  that  the  first  proprietors  abandoned  it,  and  tha( 
it  is  the  lowest  now  in  circulation,  and  we  sabmit  (he 
fact  to  the  consideration  of  advertisers." 

Erskine,  who  appeared  for  the  plaintiff,  admitted 
that  the  words  copied  from  the  TVme*,  charging  the 
paper  with  scurrility  and  ignorance,  were  not  action* 
able,  but  argued  that  the  concluding  sentence  was,  as 
it  affected  the  sale  of  the  paper  and  tbe  profits  to  be 
made  from  advertising.  Lord  Kenyon,  C.J.,  who  pre- 
sided at  the  trial,  assented  to  both  propodtiona. 
Beriot  V.  Sl*art  was  cited  in  a  similar  case,  twenty 
years  later)  when  Lord  Ellenborough  informed  the  jury 
that  it  was  competent  for  one  public  writer  to  criticise 
another,  exerting  bis  talents  in  all  the  latitude  of  free 
commoaication  belonging  to' a  pablio  writer;  that  the 
opinions  and  principles  of  a  controversial  writsr  were 
open  to  oritioism  and  ridicule,  in  the  same  way  as 
those  of  any  other  aathor,  bat  that  the  privilege  did 
not  extend  to  oalnmnions  remarks  on  the  private 
character  of  the  individual,  for  in  this  respect  the 
editor  of  a  newspaper  enjoyed  the  rights  of  protection 
in  common  with  every  other  subject.* 

Ryan  v.  Wood  '  was  a  case  where  the  critic  was  him- 
self the  complainant.  Mr.  Byan  was  the  musical  oritio 
of  the  Morning  BenUd  and  StantUird  newspapers,  and 
the  sub-editor  of  the  MuiiccU  World.  Occasionally  ha 
got  up  concerts  on  his  own  account,  and  for  his  own 
benefit,  at  which  celebrated  singers  sang  gratnitonsly. 
This  aronsed  tbe  suspicion  of  a  paper  called  the 
OrcheHra,  in  whose  oolninns  Mr.  Ryan  waa  spoken  of 
as  a  ''highwayman  of  tbe  press;"  the  object  of  the 
article  being  to  charge  that  the  critic  used  his  position 
to  force  singers  to  perform  at  his  concerts  without 
pay,  they  being  afraid  to  refuse  lest  they  should  ha 
snbseqaently  attacked  in  his  criticisms  of  mnsioal  per^ 
formanees.  Mr.  Byan  saed  tbe  proprietor  of  the 
Orehetlra  tor  this  libel.  On  the  trial,  he  testified  that 
the  artists  who  sang  for  him  gratuitously  did  so  becansa 
of  personal  friendship,  aad  not  for  the  reasons  impnted 
by  the  defendant's  paper.  Mr.  Sims  Beeves,  Madam* 
Sainton-Dolby,  Mr.  Jules  Benedict,  Madame  Lancia, 
and  others  ot  eminence  in  (he  profession,  who  had 
appeared  at  his  concerts  without  pay,  oorroboratad  him, 
though  some  of  them  admitted  that  mnsioal  perform- 
ances depended  a  great  deal  upon  newspaper  oritioiems, 
and  that  they  knew  Mr.  Byan  to  be  a  critis.  The 
defendant  counsel  called  no  witnesses,  bnt  insisted  that 
the  charge  was  true,  although,  on  aoooant  of  the  relue- 
tanoe  of  the  parties  to  testify  against  the  critic,  he  ooold 
not  prove  it.  Oockbnrn,  C.J.,  who  presided,  (old  th« 
jury  that  the  libel  was  of  a  most  serious  oharaoter. 
<*  To  impate,"  he  said,  "  to  a  public  writer,  who  writes 
pablio  criticisms  upon  the  performances  of  others,  that 
he  is  indaoed  to  give  or  to  withhold  praise,  or  to  pro- 
noanoe  censure,  from  interested  motives,  is  to  make  a 
charge  of  the  greatest  turpitude,  for  it  is  a  charge  ot 
the  basest  and  moat  dishonourable  conduct.  Those 
who  underti^  to  enlighten  pnblio  opinion  aad  public 
taste  in  matters  of  literature  or  art,  undertake  a  most 
impor(an(,  a  sacred  trust.  It  ia  not  only  that  the 
public  look  (o  them  upon  matters  in  which  tbe  public 
mast  he  necessarily  less  informed  or  enlightened,  for 
assistanoe  in  the  formation  ot  their  judgment  and  (beir 
(as(e,  bnt  it  is  also  this :  that  (hose  who  are  s(raggling 


(8)  E<p.  ITM. 

(4)  aiuart  y.  Lovai,  *  Stark,  tt  OHT). 

(»)  Frwt.  A  Fin.  78S. 
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in  the  raoe  of  pablio  oompetition,  for  pablto  fftvoar,  tm 
the  means  of  their  livelihood  or  saooesa  ia  life,  have  a 
right  to  ezpeot  that  their  pecformaaoes  shall  be  soanned 
by  fair  and  impartial  oritios.  There  are  few  of  those 
who  oonstitate  the  pablio  who  are  oompetent  to  form 
^  an  opinion  upon  these  anbjeots."  The  learned  judge 
then  went  on  to  speak  of  the  habit  of  the  people  to  look 
to  the  press  for  the  proper  estimate  of  a  new  work  of 
literataie  or  art,  and  to  bs  inflaenoed  thereby,  and 
pointed  oat  the  importanoe  of  the  oritioisms  being  oon- 
daoted  with  a  sense  of  hoaour,  impartiality,  and  justice. 
The  remarks  on  Mr.  Ryan  went,  he  said,  too  far.  If 
the  article  had  stopped  with  a  protest  against  the  prao. 
tioe  of  a  oritio  reoeiving  gratuitous,  servioa  from  an 
artist,  no  oomplaint  oould  have  been  heard  in  a  oourt 
of  law.  "  The  writer  has  gone  muoh  farther.  He  has 
not  satisfied  himself  with  pointing  oat  the  bad  oonse. 
quenoes  of  the  system  which  the  plaintiff  has  adopted, 
bat  he  has  imputed  to  him  that  he  does,  ia  fact,  mete 
OQt  his  oritioism,  favourable  or  unfaroarable,  acoording 
as  these  services  are  rendered  to  him  or  not ;  and  that 
by  these  means,  through  the  influence  of  his  oriticisms 
npon  those  artists  who  dread  them  if  they  do  not  sob-, 
mit  to  his  demands,  ha  is  enabled  to  levy  blackmail 
npon  them,  and  thas  to  be  a  kind  of  highwayman  npon 
the  press.  Such  being  the  scope  of  the  libel,  it  assnmes 
a  very  serious  character."  Under  these  instraotions 
the  jury,  after  a  brief  oonsnltation,  gave  the  plaintiff 
£260  damages. 

In  Viidm  v.  Swan,'  in  the  King's  Bench  in  1793,  the 
plaintiff  was  the  proprietor  of  a  place  of  pablio  enter, 
tainmeot  called  the  Sans  Souoi,  where  songs  were  sung 
which  were  supposed  to  have  been  written  by  him  ;  the 
defendant  was  the  editor  of  a  newspaper.  The  libel 
for  whioh  the  action  was  bronght  insinuated  that  the 
songs  were  written  by  another  person ;  that  on  the  first 
night  of  the  performance  there  had  been  a  very  slim 
audience,  composed  mostly  of  "deadheads,"  from  whom 
alone  the  applanse  came ;  that  the  music  was  of  a  very 
inferior  kind.  The  plaintiff  alleged  that  the  songs, 
both  as  to  words  and  mnaic,  were  of  his  oomposition ; 
that  there  was  a  very,  fall  andianoe;  and  that  the 
applause  was  genuine,  coming  from  persons  in  no  way 
connected  with  him.  Lord  Kenyon  stated  the  law 
thus :  That  the  editor  of  a  pablio  newspaper  may  fairly 
and  candidly  comment  on  any  place  or  species  of  public 
entertainment,  bat  it  mast  be  done  fairly  and  without 
malice  or  view  to  injure  or  prejudice  the  proprietor  in  the 
eyes  of  the  pnblia  That  if  so  done,  however  severe  the 
oensnre^  the  jnstioe  of  it  screens  the  editor  from  legal  ani- 
madveision  ■,  bat  if  it  can  be  proved  (hat  the  comment  is 
nnjost,  is  malevolent,  or  exceeding  the  bounds  of  fair 
opinion,  that  aach  is  a  libel,  and  therefore  actionable. 
The  veidiet  in  this  case  is  not  reported.  Lord  J^enyon's 
language  is  open  to  the  objection  made  by  the  reporter 
in  Pari$  v.  LmyJ  that  it  is  diffioalt  to  see  what  other 
objeot  an  editor  can  have  In  writing  strictures  upon  a 
paUic  entertainment,  it  it  be  not  to  "  prejudice  the  pro- 
prietor iu  the  eyes  of  the  public"  by  inducing  them  to 
abstain  from  patronizing  his  exhibition. 

An  architect  was  the  complainant  in  the  King's  Bench 
in  1827.*  The  alleged  libel  pretended  to  give  an  account 
of  the  principles  of  a  new  order  of  arohiteotore,  styled 
the  B«»otiao.  whioh  it  is  said  had  been  invented  by  the 
plaintiff,  and  whom  it  called  the  Beeotian  professor ;  it 
set  oat  a  number  of  absurd  principles  as  the  roles  of 
the  new  «cder,  from  buildings  in  which  the  new  order 
bad  been  employed,  and  which  it  illustrated  by  exam- 

5 lea — M  of  them  being  works  of  the  plaintiff.  Lord 
'enterden,  C.  J.,  in  summing  ap,  used  lan^aage  similar 
to  that  whioh  he  employed,  a  year  later,  in  MaeUod  v. 
WaMy.  The  pnblication,  he  told  the  jury,  professed 
to  be  a  oriticism  on  the  arohiteotural  works  of  the 
plaintiff.  Such  works,  like  literary  productions,  any 
man  had  a  right  to  give  his  opinion  on  ;  and  though  his 
taste  might  be  at  fault,  and  bis  opinion  might  be  unjust 
to  the  artist's  merit,  he  was  not  punishable.    An  opinion 

(6)  1  E»p  28.  (7)  »  C.  B.  (».  ».)  3S8. 

(8)  Soane  r,  Knight,  Moo.  A  M.  74. 


may  be  expressed  through  the  mediam  of  ridieale. 
Here  the  censure  was  strong,  bat  if  they  thought  it  waa 
fair  and  reasonable,  the  defendant  was  entitled  to  a 
verdict,  even  though  it  was  not  oorrect.  But  if  they 
considered  it  unfair  and  intemperate,  and  wntten  with 
the  Intention  and  for  the  purpose  of  injuring  the  plain- 
tiff in  his  profession,  by  imputing  to  him  that  he  acted 
on  absurd  principles  of  art,  then  he  ought  to  recover. 
The  jury  found  for  the  defendant 

In  the  King's  Bench  in  1828,*  Lord  Tenterden,  C.J., 
in  giving  to  the  jury  a  oaie  in  whioh  a  medical  man,  the 
editor  of  a  periodioal  work  called  the  London  Medioid 
and  Phytieal  Journal,  had  sued  for  a  libel  on  him  in  the 
Lancet,  said  :-^ 

"  It  has  been  stated  on  the  part  of  the  defendant  that 
the  matter  contained  in  this  publication  relates  to  the 
plaintiff  only  as  an  author ;  .but  still  there  is  no  doubt 
that  a  man  who  is  an  author  has  a  right  to  have  his 
character  protected,  just  the  same  as  if  he  acted  in  any 
other  capacity,  However,  notwithstanding  that,  what- 
ever is  fair  and  oan  be  reasonably  said  of  the  works  of 
authors  or  of  themselves  as  connected  with  their  works 
ia  not  actionable  anless  it  appear  that,  under  the  pre- 
text of  criticising  the  works,  the  defendant  takes  an 
opportunity  of  attacking  the  character  of  the  author, 
and  then  it  will  be  a  libeL  That  there  is  in  this  pab- 
lioation  a  great  deal  of  ridicule  must  be  admitted  by 
everyone,  and  I  think  that  there  appears  also  to  b« 
some  rancour ;  still,  if  you  think  that  what  is  said  here 
was  fairly  called  for  by  what  the  plaintiff  had  done  as 
the  editor  of  another  pnblication,  the  defendent  is 
entitled  to  a  verdict,  but  if  you  should  think  the 
remarks  were  not  fairly  called  for,  you  will  find  for  the 
plaintiff." 

The  nature  of  the  alleged  libel  does  not  appear  in  the 
report,  but  the  jury  gave  the  plaintiff  £6  damages. , 
(fV>  t«  MiiMmiMi.) 

NOTES  OF  ENGLISH  CASES. 

[FtOB  th*  .£<IK  /MimaJL] 

8UPRBMB  COUET  OF  JTJDICATURB. 
OovsT  at  Appxau 

(Before  Jbssbl,  M.B,,  Bbbti  and  OoTnir,  L.JJ.) 
In  re.  Ropib.    £x  parte  Bollahs. 

July  27. — Bill  of  Sah— Statement  of  eontideratun^— 
Saplanation  and  atteatation  by  tolicUor — Affidavit  on  regie- 
tration—Billi  of  SaU  Act,  1878  (41  <6  42  Vict.  e.  31),  «t.  8, 
10,  tuba.  1,  2. 

A  bill  of  sale  was  expressed  to  be  made  in  ooarider- 
ation  of  £2,000,  "  paid  by  the  grantee  to  the  grantor 
immediately  before  the  execution  of  the  deed."  No 
part  of  the  £2,000  was  in  fact  paid,  it  being  the  balance 
of  purchase-money  owing  in  respect  of  a  brewery  which 
had  been  sold  by  the  grantee  to  the  grantor. 

The  execution  of  the  bill  of  sale  by  the  grantor  was 
attested  by  a  solicitor,  and  the  attestation  clause  stated 
that  before  the  execution  the  effect  of  the  deed  was 
explained  by  the  solicitor  to  the  grantor.  The  affidavit 
filed  on  registration  was  m^de  by  the  attesting  soliol-. 
tor,  and  stated  that  the  deponent  was  present  and  saw 
the  grantor  execute  the  deed,  but  did  not  state  that  the 
effect  of  the  deed  was  explained  to  him  by  the  solicitor 
before  be  executed  it. 

The  trustee  in  liquidation  of  the  grantor  having  ap- 
plied to  the  Court  to  deolare  the  bill  of  sale  void  sa 
against  him,  on  the  grounds  (1)  that  the  oonsideration 
was  not  truly  stated,  and  (2)  that  the  affidavit  ought  to; 
have  stated  that  the  effect  of  the  deed  was  explained 
by  the  solicitor  to  the  grantor  before  he  executed  it,  the 
County  Court  judge  held  that  the  deed  was  void  on  the 
second  groand.  The  Canr  Judos,  on  appeal,  reversed 
this  decision,  and  held  that  both  objections  failed.  The 
trustee  appealed. 
,     SorUm  Smith,  Q.C.,  and  Oitmp  for  the  appellant. 

Wimlow,  Q.O.,  and  S.  Taylor,  for  the  respondent,  were 
not  called  upon. 

(O  Huleod  T,  Wakeljr,  3  Car .  A  P.  tlO. 
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Their  Lobsbhifs  oousidered  that  both  points  were 
covered  by  the  decisions  in  Ex  parte  ChalUnor,  61  Law 
X  Bep.  Cbaoo.  476  (n) ;  L.R.  16  Chano.  Div. ;  and  gt 
partt  ne  Natioaal  IfereantUe  Bank,  49  Law  J.  Bep.  Bankr. 
a ;  L.B.  lo  Chano.  Div.  42.  They,  therefore,  diamisaed 
the  appeal. 


TBXT.BOOK  ADDENDA. 
[Fiom  the  low  /mtmo/.] 

Cfoddard  on  Sa$etnenU,  £70. 
Angvt  J.  IMmt,  60  Law  J.  Bep.  Q.  B.  839,  extends  to 
■opport  from  adjoining  bulldini^B  u  well  as  from  adjaoent 
lanas ;  therefore,  in  the  case  of  a  building,  the  right  to 
rapport  may  be  acquired  by  twenty  years'  nnintermpted 
posseision  llitmaitn  v.  Davit,  61  Law  J.  Bep.  Cbaoo. 
178). 


aoon  (4tK  Edition),  787. 
An  increased  maintenance  for  infants  entitled  to  a  certain 
given  maintanancs  nnder  a  will  was  allowed  out  of  inoome 
direoted  to  \>a  accnmulated,  the  trustees  being  ordered  to 
hold  their  interests  as  secnrity  to  recoup  any  persons 
afllsoted  by  the  order  (/»  re  Cohan,  SI  Law  J.  Bep.  Ghana 
180). 


Theobald  on  WilU  (Ind  Edition),  470. 
Gift  of  real  and  personal  estate  to  trustees  upon  trust  to 
oouTert  and  invest  ai)d  stand  possessed  of  investments  in 
trust  for  all  the  testator's  children  equally  at  twenty-one  or 
marriage,  the  share  of  any  female  to  be  for  her  separate 
use  without  power  of  anticipation.  Held  that  the  gift  was 
of  aiiinoome-produoing  fund,  and  that  no  part  of  the  eorpui 
of  their  share  oould  be  paid  to  married  daughters  {In  S« 
JBtMo»,  Smith  V.  amith  (61  Law  J,  Bep.  Chano.  188). 


C0U2T  FAPE28. 

OOUBT  OF  BANKBUPTOY. 

ADJUDIOATIOKB  IN  BANEBUPTC7. 
n*  iatu  tf  AiitMtaUmu  tin  frit  crfnit,  M«  aUlUHtt  f»\tmt  Is  HMu. 

Baldwin,  Thomas,  of  Michael  street,  in  the  connty  of  the  city 
of  Waterfurd,  ironmongor  and  general  hardware  mer- 
chant. JnlySl;  fVufajf,  .4«iriM(25,aad  7VK«ii^,  Aj>- 
tenAer  12.    Aarjr  Oreeas  Kttl^,  solr. 

Cannine,  Randell  John,  and  Henry^  Robert  Canning,  both  of 
Belfast,  in  the  connty  of  Antrim,  merchant  tailors,  trad- 
ing in  copartnership  under  the  style  and  Arm  of  Canning 
Brothers.  Jnly  25;  Fridtm,  Augiut  25.  and  7W«<%, 
September  12.     Am^tlrong  cf  Johntbm,  solrs. 

Doherty,  Patrick,  of  63  William-street,  Londonderry,  In  the 
county  of  Londonderry,  builder.  Jnly  21;  Fridng,  August 
26,  and  Tuetdag,  Septemher  12.    Jehu  Uatheai,  solr. 

Duffy,  Peter,  of  Ballybay,  in  the  connty  of  Monaghan,  shop- 
keeper. July  19;  Fridav,  Augiut  25,  and  Tw-edav,  Sep- 
temher  12.     W.  D.  Whelm  and  George  C.  Lett,  solrs. 

Uaguiie,  Patrick,  of  92  and  149  Qreat  Britain-street,  in  the 
city  of  Dublin,  provision  dealer.  July  28;  J\ieidm, 
AuguMt  29,  and  Friday,  September  16.  Uemilton  ^  Cratff, 
solrs. 

UlTaraara,  Bei^amin,  of  TSo  211  Great  Britain-street,  in  the 
city  of  Dublin,  proviiion  dealer.  Augqat  4;  Tueedtu/, 
AvgvM  29,  aod  Friia^,  September  16.  Categ  ^  Clag, 
solrs. 

M'Eneny,  Bridget,  of  Kingseonrt,  In  the  eonnty  of  Cavan, 
widow, grocer,  harlware  and  general  dealer.  August  1 ; 
Friday,  Augutt  26,  and  Tueedag,  September  12.  Jehu 
MathewM,  solr 

Whelan,  Hichael.  otherwise  Hichael  Phelan,  of  Clapook,  in  the 
Queen's  County,  farmer.  July  25;  n-idag,  Am/aet  26, 
Mid  Tueedag,  September  12.    Michael  Lar&t  f  Co.,  solra. 


DlTBLIir  STOCK  AHD  SHARE  LIST. 


Oh  the  9th  inst.,  Lawson,  J.,  aenteoced  Fitzpatrlok 
to  five  years'  penal  servitude  for  the  recent  attack  on 
Mr.  Beoorder  Falkiaer. 


DBSCRIPTIOM  or  STOCK 


A  c  ac  S  T 


Sat. 
i 


M>m.|TnM.|  Wm  Thar    in. 
7    I  8    I    •    'lO      U 


•Pali     aovamment. 

—  3  p  e  Conioli       ,. 

—  «pc  Reduced     .. 

—  Msv  3  p  e  Stock 

INDIA  STOCK. 
4  p  c  Oct.  18S8  )  Tralble.  at      .. 
3ipeJan.im(Bk.a(lrel.     .. 

BMtka. 
100    Banket  Ireland 
ij    ffibemian  BaTiting  Cb 
ao    iMiukm  and  Comff  (Ut'i.) 
IC    tm^M  Joint  Stock 

to           Do.            Sett 

}|  »nuteTaa»kfUmilnl) 

—  Nat.  ProT.  of  England,  llm. 
fO    iritioiuit  Bank  (Umiitd)  .. 
10    traUonalof  Uterr'HUtd.) 
Ij    frootneialHank 

lo    Kofat  Bank        .. 

IS    atandard(tfB.a.A.,HCd 

Staam. 
50    Britlsli  A  Irlali    .. 
100  Cltjrof  Dublin   .. 
SO    Dublin  and  aiasKOW 
10    D'lndalk  (Umltml) 
SO   eenlnsalar and  Oriental   ,. 

Htnaa. 
7    HintngOoo/lrelaniOUrdj 

Mlaoailaneous. 
lo   Alliance  A  Uub.  Cuna.'  n»m 
a          Do.              da.    ITew 
i    AmoU*Oo„Umiled 
4    Oannodt*  Co.  Limt,ltrd 
so    C.  Dnb.  Breverr  Co.  OI<n-) 
to    Onb.  (S'tii)  Cit7  Uarket  Co. 
4    irationalDUa>ml,Ire.,lfU 

TramwATS. 
10    Bellkat  Trams                 .. 
lo    l>ublin  United  Tramways 
to    Edlnbarah  Street  Trams 
lo    L'pl  Un'td  Tram  A  Bus  I'M 
■0    N'th  Metr.Tramvajr,  Lend. 

too   arestNortliemdrelsnd).. 
too    Ot.  Southern  and  Waatem 
too    Midland  Ot.  Waatem 
too    Waterford  A  Cent.  Ireland 
50    Waterford  and  Limsrlek  .. 
Railway  Preference. 
too    D.,W.,  *W..»pc<l««0) 
too       Do.           do.         (las*) 
■00   Ot.  N-th'n  (Irind)  gt'd  4  p  r 
100    Do.,  HfC 

too    Ot.  'iouth'n  A  West's  4  p  c 
100    Uid.Oreat  wrestem.4pe 
too    Wttti.  A  Limsrick,  4  p  c 
l«o   Do.,4ipe 

Debenture  StoeKs. 

—  Dublin *Wlcklow4pe    .. 

—  Ot.  Nortliem  (Ireland)  4  p  < 

—  Do.,  4i  p  e 

—  Ot.  Nortli'n  A  Weat'n  4)  p  r 

—  Qt.Sonth'n  A  Weat'n.  4  IX 

—  Kilkennj  Junction,  A,  t  p  r 

—  Midland  •!  t.  Weit'D.  4  p  c 

—  Da,41pe 

—  Do..4lpe 

—  Watenord  A  Central  S  p  c 

—  Waterf  d  A  Limerick  4  p  c 

—  Do.,  41  p  e 
Klaoeiuneqas  Debent. 

Banast  Office  Deb.,£92  8s  2d,  4  p  c 
Dnb.  A  Kingstown  4  p  e 
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*  Shares  not  falif  paid  up  are  given  in  ftaliet.  t  x  d 

B*nk  Rate— or  Diteoont-8| nereent..  tScd  March,  l*M 
or  Deposit-l  oer  oenc.  3>rd  March.  18S3. 
Name  Days— August  I6th  and  Silth,  1881. 
Account  Days  -  August  ISth  and  80th,  188L 
Bnsliiessoonimencesac  i  SOo.m. 

The  Stock  Exchange  and  Brokers'  OflQces  will  be  closed  on  Satur- 
days daring  the  months  ot  July  and  August 


BotloicaD'$  ntf<.— Wl>h  the  darkening  days  and  changing  tempera- 
tures the  digestion  becomes  impaired,  the  liver  disordered,  and  the  mind 
despondent  unless  the  cause  oC  the  li  regularity  be  expelled  from  the 
Uood  and  body  by  an  alteratire  like  tliaaaPills.  They  go  dhrectly  to  he 
source  of  the  evil,  thrust  out  all  impurities  flrom  the  circulation,  reduce 
distempered  organs  to  their  natunl  state,  and  cnrrtct  all  defective 
and  oontamlnated  secretions.  Such  easy  means  of  tn^titating  lieshli, 
streogth,  and  cbeerfnlnes  should  be  in  the  posseoiten  ef  all  wheae 
stomachs  are  weak,  who*e  minds  ard  much  harassed,  or  wimse  brains 
are  overworked.  Holloway's  is  essentially  a  blood  temperl  g  medl- 
oine,  whereby  Its  Influence,  reaching  the  remotest  illnres  of  the  frame, 
effects  a  universal  good. 
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BIKTHS,  MARRIAQES.  AHD  DEATHS. 

BIRTHS. 
BENNEB— Anguit  {,  at  NortfanmberUnd-nMd,  the  wifa  of  Samml 

Btnnor,  Esq.,  aolioltor.  of  a  daughter. 
BTRNB— August  8,  at  Lower  Leeaon-ttreet,  tbe  wife  of  John  Onaeler 

BTme,  Eaq,  aoUoitor,  of  a  daughter. 
MACCARTHTCONNBB— Augu«tJ.atMountTiew-terT»i!e,8nniiay'i 

Wall,  Cork,  the  wUa  of  F.  Mao  Cartbr  Conner,  Eaq  ,  of  a  daughter. 
WALKER— August  <,  at  Rotland-aquare,  tbe  wife  of  Samuel  Walker, 

Ea(|.,  ^C,  of  a  sou. 

HARRIA0E8. 

BEE8TOM  and  READ— Auguat  4,  at  St.  Peier'a  Church,  Iqr  the 
Ber.  B.  W.  Bnokley,  O.D!,  Joeeph  LlerealeT  Beeaton,  L.K.U.C.P., 
and  L.R.C.8.I.,  eldeat  aon  of  the  late  John  L.  Beeaton,  Eaq  ,  of  New- 
caatle.  New  So  ith  Walea,  to  Anna  Maria  (Annie),  jroungeat  daughter 
of  WllUam  Read,  Eaq.,  GrqiTenor-road,  ^athmlnea,  aoUdtor. 

GDERIN  and  RYAN — Jul;  81,  at  the  Hedemptorlat  Church,  Lime- 
rick, Edmund  F.  Gnerln,  Eaq.,  aolldtor,  to  Marjr  Ter«aa,  aecond 
daughter  of  William  Ryan,  Eaq.,  The  Grange,  County  Limerick. 

PETIT  and  MDSR AT— Auguat  8,  at  the  Oratory,  Brompton,  Lon- 
don, 8.W.,  by  the  Rer.  F.  Antrobna,  Joeeph  Petit,  Realdept  Hedlcaf 
Superintendent  DIatrict  Lunatic  Aaylum,  Sligo,  to  Joaephlne  Marie, 
eldeat  daughter  of  Edward  Murray,  Eaq.,  Letterkenny,  aolioltor. 

DEATHS. 
CHAHBEBLAIN— Auguat  i,  at  her  reaidence,  St  Stephen'a-green, 

Dublin,  at  an  advanced  age,  Dorothea,  last  aurrlring  daughter  of  the 

late  Hoa  TankerrUle  Chamberlain,  one  of  the  Juaticea  of  tbe  Court 

of  Klng'a  Bench  In  Ireland. 
KANE-Auguat  7,  at  Dunglren,  Ayleabury-road,  Clare  Vary,  only 

daughter  dF  Robert  R.  Kane,  Eaq.,  aged  fi  years, 

FUNERAL    REQUISITES   OK    KVERV 
DESCRIPTION. 

4  9,     WALLER,      50, 

DENZILLE-STREET.  i-i 

PUBLIC  NOTICES; 

TO  THE  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

C   F.  FITZPATRICE  wishes  to  infovm  the  Solicitors 

^  ■  of  Ireland  that  he  is  a  fiteenaed  Valuator  of  I>lainonds.JeweUec7, 
Silver  Plate,  Pearl  Omamenta,  Ac,  for  Pbobatk  and  Familt  Division, 
and  truata  from  his  long  e:qperience  and  practical  knoifledge  to  merit 
a  share  of  tbeir  patronage. 

lU  GBAFTON-STREET  (Opposite  the  Provoat'a). 
Late  of  WATKaHousa  <8  Oo.'B 90 

ALEX.     ROSS'S    NOSE     MACHINE, 
Applied  to  the  Nose  for  an  hour  dally,  ao  directa  the  aott  caMUage 
of  wfaScfa  tbe  member  coiulats  that  an  ill-formed  nose  Is  quickly  abated 
to  pertaetkMi. 
lOi.  Id.  I  Poit  n-ee,  lOa.  8d.  tcenUy  padud.    PamMtt,  Two  Slampt, 
SI,  LAMBS  CONDDIT-ST.,  HIOU  HOLBORN,  LONDON. 
HAIR  CURLING  FLUID, 
Curls  the  atralghteat  and  moat  ungovernable  Hair,  3<.  6d., 
aent  for  M  Staiopa 
ALEX.  ROSS'S  EAR  MACHINE, 
To  remedy  outatandlng  Ears,  10s.  6d.,  or  Stamps,    His 
GREAT    HAIR  RESTORER, 
Ssl  6d. ;  it  changes  Gray  Hair  to  Its  original  colour  very  quickly;  seqt 
for  M  Stamps.    Eveiy  speciality  for  the  Toilet  aoppUed. 

Bevare  qf  Imitatimu  o/Rou^t  articles. 
Aa  Cbemlata  keep  lila  aniclea,  aee  that  yon  get  hia  HAIR  DTE  tor 
either  light  or  dork  colours,  3a.  6d. ;  hia  DEPIL ATURY  tof  removing 
Hair  and  hla  CANTHARIDES  for  the  growth  of  Whiakera.  7 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASBUBANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EUPLOTBRS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  against  Acddenta  of  all 
Unda  Tbe  Rt.  Hon.  Lord  Kinnaird,  Chairman.  Subaczlbed  Capital 
£1,000,000.  PaldMip  Capital  and  Raaerve  £240,000.  Moderate  Premiuma. 
Bonus  Allowed  to  Insurers  after  five  years.  £1,700.000,  baa  been  paid 
as  compensation.  Apply  to  the  Clerka  at  tbe  Railway  Stations,  the 
Local  Aganta,  or  64  Comhill,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  L<mdon.  William  J.  Viak,  Secretary. 

Aganta— Messrai  Dudgeon  A  Son,  1 13  Orafton-street,  Dublin,  or  64 
ConUU,  London.  Msairs.  Stewarts  *  Klncald,  6  Lelnater- 
street,  Dublin.  67 

COLICITORS'  APPRENTICE  PRELIMINARY. 


TaniTT  TSKM,  1883  —  Mesara  Monka  and  Murphy.  Former 
neeaaaes— Messrs.  Hudson,  O'Reilly,  Carton,  Hynea,  Bnderick, 
O'Callaghan,  Fltipatrick,  Magnhn,  Comaa  Fisher,  Kelly,  Greene, 
Donn,  Ao.    Class  in  operation  for  October. 

JAMES  A.  POOLE,  M.A., 
99  S3  Uarcourt-street. 


PUBLIC  NOTICES: 


DW.        CARRQI^L, 
a     44,  LOWER  SACKVILLEtSTREET,  DUBLIN, 
Wishes  to  call  attention  to  his  largq 
STOCK    OF    NOTEPAPERS    AND    ENVELOPES, 
Direct  In  every  Instance  from  the  Makws. 
They  are  Sold  to  tbe  Public  at  Wholesale  FrkMS. 

Hit  large  Stock  of 

LEATHER       GOODS, 

CompriaMig  Baga,   Purses,  Wallets,  Pocket  Books,  Metallic  Uemo- 

randum  Books,  Blotters,  Writing  Caa^ 

With  every  article  connected  with  Stationery, 

Are  Sold  much  ui^der  usual  chargea 

Prise  Medal  Account  Book  Bfanufacturer. 

Letterpress  and  Lithographic  Printer 

Ettimateifive  qf  <AarffS.  7a 

T  ITERARY    and   GENERAL    SALE     ROOMS, 

MJ    Nq.  8  D'OlIer-atreet,  the  only  Sale  Rooms  in  Ireland  wherein  the 

Proprietor  has  a  practical  knowledge  of  the  Bqok  Department. 

J.  W.  SULLIVAN,  AuoUoneer  and  Valuator  (Assistant  for  25  yean 

to  tbe  late  Mr.  J.  F.  Jones), 
Baapectfully  Invites  tbe  attention  of  Solicitors,  Executors,  Trustees, 
Assignees,  or  otliera  interested  in  tbe  diaporai  of  Libraries,  Artlstle 
Effects,  Household  Furniture,  Ac.,  to'  the  unequalled  facilities  that  he 
possesses  tor  realising  the  full  value  of  all  property  entrusted  to  hla 
care.  Law  Llbrariea  receive  the  apeda]  attention  that  produced  auch 
aatlafaetory  reaults  in  tbe  salea  qf  tbe  Libraries  of  Baron  Greene,  Bann 
Plgott,  Judge  Radcliffe.  Sergeant  Armatrong,  and  many  others. 

Valuations  made  for  Probate  or  other  purposes  on  moderate  terms. 
[ 9' 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
COKSDCTBD  BT 

MR.  THOMAS  DEANE, 

17,  DALBSTRBBT  (near  Ute  Exchange), 

Twentj-lve  Tears'  varied  Pouca  and  Social  experience. 

Efficient  Staff. 

MODES  ATE     CHABGES. 

Beferencea. 

I«7 


BSTASLlaBBfi  1878. 


STOKES  BROTHERS, 

PUBLIC  AOCOUHTANTS  AND  AUDITORS, 
LONDON   AND    LANCASHIRE   INSURANCE   CHAMBERS, 
32,    WESTMORBLAND-STBEET, 

DUBLIN.  193 


c 


PUBLIC  ACCOUNTASTa  AND  AUDITORS. 

ROWLEY,      HUMPHRIES      &     CO., 

78,  DAME-STREET,  DUBLIN  (opposite  Munater  Bank), 
are  engaged  In  ail  Matters  of  Accounts  in  Chancery,  Bankrupt^^, 
P^nersbip  Accounts,  Ac,  Ac  160 

AN  IMPORTANT   CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK  for  STEEL  PENS. 

This  Ink  is  muiffeoted  by  steal  pans:  it  is  a  most  brilliant  and  per- 
manent colour;  It  retains  Its  brilliant  oolour  upon  parchment,  and 
consequently,  of  great  value  to  Solid  ton  and  Drani^amen. 

Sold  in  atone  bottlea,  by  all  Stationera,  at  la,  Ss.,  ts.,and  6s.  each; 
and  In  glass  bottlea  at  6d.  and  la  aoeh.  581 

THE  CHROMOGRAPH. 

1        INSTANTANEOUS  REPRODUCTION 

OF 

MANUSCRIPTS,  DOCUMENTS,  PLANS,  ^ta,  Aa 
flaiu  and  Detlgtu  <■  eorfoiu  CMowi  obUilned  6|r  On*  SlntU  OptralUm. 

The  Cbromograph  |a  used  without  either  Psxss,  Imna,  or  Stxep- 

ino,  and  with  akt  nxacairaoH  or  Pafkb. 
From  eight  to  ten  minutes  suffice  to  obtain  40  to  50  ooplea 
To  take  off  the  writing  from  the  composition,  it  la  auffident  to  araah 

tbe  apparatua  wlUi  a  aoft  sponge  In  clear  water  iwudutblt  after 

having  taken  the  last  imprstflon. 

FBICE8  OF  CHROMOORAPHB. 
No.  I.  Octavo  Bocea,  with  a  Bottle  of  Ink, 
„   J.  guarto     „  „  „ 

„   3.  Fodaoap  „  *,  m  *•  * 

„   4.  Folio         n  „  „ 

Extra  Bottles  of  Ink,  1/-  per  Bottle. 
Composition,  3/-  per  lb. 

TERMS:  — CASB    WITS    ORDER. 


10/- 
U/- 

84/- 


37 


GERRARD  BROTHERS, 

STEPHEN'S-GREEN,    DUBLIN. 


59 
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PUBLIC  NOTICES: 


TRISH    LAND    COMMISSION. 

OEMBBAL  BULB— LAND  LAW  (IBELAMD)  ACT,  1881. 

Tueaday,  tha  8tb  dv  of  Angtnt,  1881. 
It  i«  thit  dsj  ordarad  by  tbe  Iiiah  Luid  CommlHlon  that  the  Notloe 
ol  Application  to  the  Conrt  bj  either  Landlord  or  Tenant  to  flz  a 
■pecifled  value  of  tbe  tenancy,  poraaant  to  Korm  No  80,  ihall  be  lerred 
not  ouly  on  tbe  oppoiite  party  bat  on  the  Secretary  of  the  l.and  Com- 
nlaiion  or  tbe  Clerk  of  the  Peace,  aa  the  case  may  be. 

[Seal  of  tha  Iriab  Land  Commiaion.] 
'09 


I 


RISH    LAND    COMMISSION. 


NOTICE. 

The  Land  Commlaloner*  Intend  to  commence  hearing  Appeala 
•bout  the  aoth  October. 

The  practice  of  the  Court  aa  to  ccata  of  appeali  followed  during  tbe 
ftrst  Judicial  year,  on  account  of  tho  iiovelty  of  tbe  procedure,  will 
oeaae,  and  In  caaea  beard  after  the  commencement  of  tbe  new  aittlngi 
ooit*  will  be  awarded  and  dealt  with  aa  to  tl^e  Court  may  aeem  ]uit. 
(By  Order), 

DBNIS  OODLET. 
M  Upper  Hnrlon-atrcet,  Dublin, 

8th  Augnat,  1883.  no 

UMMER     TOURS    IN     SCOTLAND. 


s 


GLASGOW    AND    THE    HIGHLANDS. 

(Sogal  Xautt  TU  Criium  end  Catedonian  Canmlt.) 
Boyal  Mall  Steamer  COLUMBA  orlONA,  from  Oukoow  Dult, 
at  7  am.,  from  Orkinogk  at  9  am.,  conTeylng  In  connexion  with  bla 
Veat  Highland  Steamera  paaaengpra  for  Oban,  Fort  'William.  Inrer- 
neaa.  Loi^we,  Skye,  Oalrloeh.  StaiTa,  lona,  Glencoe,  Stomoway,  Ac 
Ofllolal  Guide.  >d. ;  Illuatrated,  6d.  and  la  Time  Bill  with  Map  and 
Fare*  free,  at  0ar8oii  Brob.,  7  Grafion-atreet,  Dublin;  or  by  poat 
trwn  the  owner,  Dtvin  MAcBgATKg,  119  Hope-atrect.  Glaagow. 79 


PUBLIC  NOTICES: 


ESTABLISHED  185L 

BI    R    K    B    E    C~K  BAN    K.— 

goathaapton  Buildlnga.  Chancery  Lena 
Current  Aocounta  opened  according  to  the  uanal  practice  of  other 
Bankera,  and  Intereat  allowed  on  the  minimum  monthly  balanoea  when 
not  drawn  below  £»».    No  commlaalon  charged  for  keeping  Aocounta, 
excepting  under  exoeptional  droumatancea  ,___ 

Tbe  Bank  alao  recelre*  money  on  Oepoalt  at  Three  per  cent.  tntenM, 
repayable  on  demand.  .  ,  ^.  ._. 

The  Bank  undertakeaforhaCuatomera,  free  of  charge,  the  caatody 
of  Deeds,  Wiitinga.  and  other  Secnritiea  and  ValuaHea;  the  ooHeotion 
of  Bllla  of  Exchange,  Dlrldenda  and  Coupona;  and  the  purchase  and 
■ale  of  Stocks,  Sharea,  and  AnnulUea 
Letteia  of  Credit  and  Circular  Notee  leaned. 
A  Pamphlet,  with  full  partlculara,  on  appllcaUon. 

^BAMCIS  RAVKN8CB0FT,  Managwr. 
6% 

Tb«  Bibkuck  Boanmo  Sooian's  AmuAL  Ktotim  sxctaD 
Fm  MiLUOHS. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  wlrb  Immediate  poaaesaiaa  and  na  - 
rent  to  pay.    Apply  at  the  offloe  of  the  BiaaaacK  Bdildihs  Sooiitt. 

now  TO  PURCHASE  A  PLOT  OF  LAND 
FOB  FIVE  SHILLINGS  FEB  MONTH,  with  immediata 
poeaeaaion,  either  lor  building  or  gardening  purposes.  Ai^ly  at  tha 
office  of  the  BiaKBECa  Frkrrold  Lamr  8ocistt. 

A  Pamphlet,  with  full  partlculara,  on  application. 

FRANCIS  BAVENSCROFT,  Manager. 
Southampton  Bulldlnga.  Chancery  Lane. 6? 

WATCHES JEWELLF.RY Before  you  buy  » 
watch  or  jewellriy,  aend  lor  tha  Midland  Countin  Watch 
Company's  Catalogue,  beautifully  illuatrated  with  oi-er  MK)  copper-plaM 
engraTinga,  and  aent  grati*  andpoit  frte  on  apptiealion.  Addreea — A, 
Pbrot,  Manager,  Vyae-atreet,  Birmingham.  181 


Printed  and  FubUabad  by  the  Proprietor,  J  OHM  FALCoiiKR.eTerT  Saturday,  at  S3,  Upoer  Raclnrllle-atraet.inthe  Pariah  of  SLThoma 

and  City  of  Dublin.— &Uwd«»,  AufuU  12, 1882. 
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BIGHT   TO   COSTS   OUT  OP  PABTIOULAB 
ESTATE  OB  FUND  IN  LITiaATION.— n. 

As  a  general  mle,  trastees  and  execnton,  as  between 
them  and  their  cestuis  que  trust,  are  entitled  to  their 
coats  from  the  estate,  and  usually  as  between  solicitor 
and  client,  and  all  charges  and  expenses  properly 
incurred  are  also  allowed  them :  Morg.  &  D.  290.  "  It 
is  a  general  principle,"  obserred  Bradley,  J.,  in 
GreenougVs  case  (already  cited),  "  that  a  trust  estate 
must  bear  the  expenses  of  its  administration.  It  is  also 
established  by  sufficient  authority,  that  where  one  of 
any  parties  having  a  common  interest  in  a  trust  fund, 
at  his  own  expense  takes  proper  proceedings  to  save  it 
from  destruction  and  restore  it  to  the  purposes  of  the 
trust,  he  is  entitled  to  reimbursenient,  either  out  of  the 
fund  itself,  or  by  proportional  contribution  from  those 
who  accept  the  benefit  of  his  efforts."  And  in  that 
case  (14  Central  L.  J.  4fl9),  where  a  large  nuqiber  of 
bonds  issued  by  a  oorporation  were  secured  by  a  trust 
fund,  which  was  being  wasted  and  misapplied  by  the 
trustees,  or  which  they  refused  or  neglected  to  apply  to 
the  payment  of  the  bondfi,  and  a  bondholder,  in  good 
faith,  filed  a  bill  to  secure  the  due  application  of  the 
Aind,  and  succeeded  in  bringing  it  under  the  control  of 
the  court  for  the  common  benefit  of  the  bondholders,  it 
was  held  that  the  litigant  bondholder  was  entitled  to 
have  his  costs  and  necessary  expenses  of  the  litigation 
(as  between  solicitor  and  client)  paid  out  of  the  fund 
before  its  distribution — to  make  them  a  charge  upon 
the  fund  being  the  most  equitable  way  of  securing 
contribution.  So,  in  proceedings  for  restoring  property 
to  the  uses  of  a  charity,  which  had  been  unjustly 
divested  therefrom.  Lord  Cowper,  C,  allowed  costs  to 
the  relators  out  of  the  improved  rents  which  they 
received  for  the  charity,  "for  that  they  had  been 
serviceable  to  the  charity,  by  easing  them  of  the  £620 
debt  which  was  claimed  against  them : "  Att.-Gea.  v. 
The  Brewers'  Co.,  16  Wms,  376;  and  so,  see  All.-Gen. 
V,  Kerr,  4  Beav.  297;  AU.-Gen.  v.  Old  South  Society, 
13  Allen  474  (Amer.) ;  Seton,  Decrees,  566.  The 
same  rule  is  applied  to  creditor's  suits,  where  a  fund 
has  been  realized  by  the  plaintiffs  diligence:  Stanton  v. 
Hatfield,  1  Keen,  358 ;  Thompson  v.  Cooper,  2  Coll.  87 ; 
Goldsmith  v.  Russell,  5  D.  M.  &  G.  556;  Tootal  v. 
&)icer,  4  Sim.  510;  LarUn  ▼.  Paxton,  2  Myl.  &  K.  320 ; 
Airter  v.  Wardle,  ib.  818 ;  SuUon  v.  Doggett,  3  Beav. 
9  ;  Wedgujood  v.  Adams,  8  ib.  103,  104,  n. ;  Adames  t. 
HaUett,  L.  B.  6  Eq.  473.  But,  while  a  plaintiff  who 
institutes  a  suit  for  the  benefit  of  others  gets  a  charge 
on  the  fund  for  his  costs,  he  does  not  necessarily  get 
the  costs  in  priority  to  a  defendant — the  mle  not  being 
correctly  stated  in  Daniell,  Ch.,  4th  ed.,  1306:  see  In 
re  Middleton  (51  L.  J.  Ch.  273),  decided  by  the  Court 
of  Appeal  in  February  last.  The  rule  that  a  party  who 
recovers  a  fund  for  the  common  benefit  of  creditors,  is 
entitled  to  have  his  costs  and  expenses  paid  out  of 
the  fund,  also  prevails  in  bankruptcy  cases :  Worrall  v. 
Harford,  8  Yes.  4;  Re  WiUiams,  2  Bank.  Keg.  28 
(Amer.).  But,  in  Ex  parte  Russell,  reported  in  last 
month's  issne  of  the  Law  Journal  (51  Ch.  521),  where 
the  Court  of  Appeal,  reversine  the  decision  of  Bacon, 
C.J.,  and  a&nung  that  of  the  County  Court  judge, 
set  aside  a  voluntary  settlement  as  void  as  against  the 
settlor's  trustee  in  liquidation,  it  was  held  that  the 


trustees  of  the  settlement  should  bear  all  the  costs  of 
both  appeals.  "It  is  a  hard  case  on  the  trustees," 
observea  Jessel,  M.K.,  "  but,  on  the  other  hand,  they  ar« 
asking  for  costs  out  of  other  people's  property.  They 
ought  to  have  been  satisfied  with  the  decision  of  the 
County  Court  judge.  It  is  a  hard  case,  but  the  result 
will  be  this,  that  a  man  will  be  very  slow  to  accept 
the  trusts  of  a  voluntary  settlement."  But,  see  Rashley 
V.  Masters,  1  Ves.  jun.  205;  In  re  Didason,  2  New 
Zealand  Jur.  N.  S.  207.  In  M*Cormiek  v.  Patten 
(Ir.  K.  5  Eq.  291),  it  was  held  that,  although  a 
will  contained  a  specific  bequest  in  trust,  inter  a^ia,  to 
pay  the  testator's  "  just  debts  and  funeral  and  testa-' 
mentary  expenses,"  yet  the  costs  of  a  suit,  rendered 
neoessary  by  an  ambiguity  in  the  will,  should  be  borne 
by  the  assets  generally.  So,  in  He  Noble's  Trusts  (ib. 
140),  costs  were  given  out  of  a  fund  lodged  under  the 
Trustee  Belief  Act  to  unsuccessibl  claimants,  where  the 
question  regarding  its  distribution  arose  on  an  ambiguity 
in  a  will.  But  see,  in  reference  to  an  improper  lodg. 
ment  of  money  under  the  Act,  In  Re  Fortune's  Trusts 

£:  K.  4  Eq.  351)  ;  Re  KnigU's  Trusts,  27  Beav.  46  ; 
win.  Trusts,  859;  Eiffe,  Jud.  Aot,  121  ;  and  as  to 
where  a  petition  was  not  presented  by  the  petitioners 
bona  file  as  executors,  but  as  devisees  under  the  will  in 
question,  see  In  re  Willis's  Estate,  8  Ir.  L.  T.  Kep.  121. 
Again,  in  Courtney  v.  Rwnley  (Ir.  K.  6  Eq.  99),  it  was 
held  that  a  trustee  is  entitled  to  be  reimbursed  out  of 
the  trust  property  all  the  charges  and  expenses  incurred 
in  the  execution  of  the  trust,  and  in  this  the  court  will 
always  deal  liberally  with  a  trustee  acting  bond  fide; 
that,  where  the  costs  or  expenses  claimed  have  beea 
incurred  through  the  misconduct  or  negligence  of  the 
trustee,  he  will  not  be  allowed  them ;  but,  that  the  fact 
of  his  having  been  unsuccessful  in  litigation,  either  as 
plaintiff  or  defendant,  will  not,  in  the  absence  of  mis- 
conduct, disentitle  him  to  be  reimbursed  his  costs. 
And  though,  as  we  have  seen,  the  right  of  trustees, 
mortgagees,  &o.,  to  costs  out  of  the  estate  has  been 
preserved  under  the  Jud.  Act,  that  right  was  always 
and  is  still  liable  to  be  defeated  by  reason  of  miscon- 
duct: Re  Hoskin's  Trusts,  6  Ch.  Div.  261  ;  Thighington 
V.  Grant,  1  Ph.  C.  C.  600 ;  Rose  v.  Sharrod,  U  W.  R. 
356;  Re  ChenneU,  8  Ch.  Div.  492;  Eiffe,  Jud.  Act, 
121.  But,  as  Cotton,  L.J.,  remarked  in  JUrner  v. 
Hancock,  reported  in  the  Law  Times  of  the  29th  ult. 
(46  L.  T.  Is.  S.  750),  as  between  a  trustee  and  his 
cestui!  que  trust,  the  court  can  only  deprive  him  of  his 
costs  if  he  has  done  something  contrary  to  the  contract 
he  undertook  to  perform  by  beconcng  a  trustee. 

In  Re  Kedy's  Trusts,  on  the  26th  ult,  upon  the 
hearing  of  a  petition  for  the  appointment  of  new 
trustees  of  a  deed  of  settlement,  executed  in  1879,  it 
appeared  that  by  the  deed  in  question  Mr.  James  Eeely 
(one  of  the  petitioners)  put  in  settlement  a  sum  of 
£600  invested  in  Bank  of  Ireland  Stock,  which  he 
assigned  to  trustees  in  trust  for  himself  for  life,  an4 
afler  his  death  for  Mrs.  Keely  and  her  daughters  (the 
other  petitioners).  The  trustees  named  in  the  deed 
were  the  Rev.  Francis  J.  Maguire,  of  Arran-quay 
Catholic  Church,  and  Mr.  Bartholomew  Keely,  and 
the  money  was  accordingly  transferred  to  their  names 
in  the  books  in  the  Bank  of  Ireland.  Shortly  after  the 
execution  of  the  settlement  Mr.  Bartholomew  Keely, 
one  of  the  trustees,  died;  and  it  appeared  that  the 
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Bev.  Mr.  Maguire  had  never  assented  to  act  as  trustee, 
that  he  had  not  sisned  the  deed,  and  declined  to  act 
in  the  matter  at  all,  as  he  stated  that  to  mix  himself 
np  in  a  transaction  of  the  kind  was  contrary  to  the 
rules  of  the  order  of  which  he  was  a  member.  New 
fnistees  were  then  nominated,  but  the  Rev.  Mr. 
Masoire  declined  to  sign  the  deed  transferring  the 
&na  to  their  names,  as  to  do  so  would  be  eqnally 
oontraiy  to  tbe-  roles  of  his  order.  An  action  was 
brought  to  oompel  him  to  sign  the  transfer  of  the  fund, 
und  the  matter  having  been  debated  before  the  Vice- 
Cbancellor,  his  lordship  made  an  order  directing  the 
Bev.  Mr.  M^oire  to  transfer  the  fund,  and  condemning 
him  in  the  costs  of  the  suit.  The  Rev.  Mr.  Maguire, 
however,  was  advised  that  the  Vice-Chancellor  was 
wrong,  and  he  brought  an  appeal,  and,  after  a  full 
argument,  the  Appellate  Court  disapproved  of  the 
Vice-Chancellor's  dedsion,  holding  that  Mr.  Maguire 
Bot  having  signed  ti>e  deed,  and  never  having  acted  in 
the  trusts,  was  not  a  trustee  at  all  and  could  not  be 
compelled  to  sign  the  transfer,  and  they  accordingly- 
reversed  the  deoree  of  the  Vioe-Chanoellor  with  costs. 
Sir  £.  Snllivan,  M.R.,  said :  "  A  most  lamentable 
gnistake  was  nuide  in  this  case.  Here  was  a  small 
fund,  worth  not  quite  £600,  and  enormous  costs  have 
been  incurred  in  a  most  groundless  and  untenable  pro- 
eeeding,  whereby  it  was  sought  to  make  a  man  a 
trustee  who  never  had  signed  tLe  deed  and  never  acted 
•8  trustee  good,  bad,  or  indifferent.  No  man  could  be 
compelled  to  act  as  a  trustee  unless  he  had  done  some 
act  or  consented  to  act  in  the  trusts.  It  is  one  of  the 
moat  shocking  easee  I  ever  heard  of— enormous  costs 
iDcnrred  in  a  small  case  of  this  kind.  The  Rev.  Mr. 
Maguire  was  perfectly  ri^t  in  refusing  to  transfer  the 
money,  and  it  was  a  monstrous  thing  to  seek  to  compel 
him  to  act  nnder  the  eircamstances.  It  would  be 
against  all  reason  and  equity  that  the  costs  of  this 
onnecessary  litigation  should  fall  on  the  trust  estate.  I 
4ball  take  good  care  that  the  costs  shall  not  be  paid 
out  of  the  trust  fund.  I  shall  make  it  part  of  my 
order  that  no  part  of  the  costs  of  the  suit,  either  in 
the  Vice-Chancellor's  Court  or  in  the  Court  of  Appeal, 
diall  be  paid  ont  of  the  trust  money,  and  I  shall 
direct  a  copy  of  my  order  to  be  served  on  the  new 
trustees."  ^  order  was  made  accordingly,  appointing 
the  new  trustees,  as  applied  for,  appending  to  it  a 
declaration  that  the  costs  of  the  litigation  would  not 
be  payable  out  of  the  fund. 


liOOAIi  AND  8TIPENDIABT  MAGIBTRATBS. 

At  the  Limetiok  petty  aeiBionB,  on  the  11th  inak., 
before  the  mayor,  Mr.  J.  B.Irwiu,B.M. ;  Dr.  O'Shangh- 
nessy,  Mr.  Ambrose  Hall,  and  Mr.  Stephau  HastioKa, 
Snb-Inspeotor  Wilton  applied  to  have  the  oase  of  John 
O'Daa  against  John  M'Mabon  and  James  Carroll  tor 
intimidation  referred  for  trial  before  two  resident  magis- 
trates noder  the  Prevention  of  Grimes  Act. 
'  Mr.  Hau.,  J.P.,  oontended  that  the  oase  shoald  have 
been  brought  andar  the  "  Gonspiraoy  and  Froteotion  of 
Property  Act,"  as  it  was  an  ordinary  trade  diapnte. 
ProMoatioBa  of  that  oharaotar  had  bean  heard  before 
(ha  magistrates  of  that  oonrt,  and  ha  saw  no  reason  for 
(he  exceptional  applieatioa  made  by  Bnb-Inspeotot 
Wilton.  He  did  not  know  what  the  opinion  of  the 
other  magistrates  was,  but  be  was  prepared  to  hold  to 
his  own,  and,  if  neoessaty,  ask  that  the  point  should  be 
daoided  by  a  snperior  court.  He  was  quite  willing  to 
aooept  (he  reeponaibility  of  refasing  the  applioation  on 
(haaegroands  for  the  present.  The  only  objeot  that  he 
■aw  for  makiog  the  applioation  was  perhaps  to  justify 
(ha  onrfew  olaoia  of  the  Orimas  Aot  which  was  being 
put  into  operation  in  the  city  of  Limerick.  The  case 
Mold,  of  ooorse,  be  heard  before  two  resident  magis- 


trates^ but  it  conld  also  be  tried  before  the  ordinary 
magiatratas.  He  for  one  wonld  not  allow  bis  position 
as  a  magistrate  on  that  benoh  to  be  abrogated  by  tem- 
porary resident  magistrates. 

Bub-Inspeotor  Philups  denied  that  any  imputation 
had  been  oast  upon  the  legal  oapaoity  ef  the  local 
magistrates  to  try  the  case.  It  was  purely  a  matter  of 
form,  the  case  having  been  in  the  first  instanoe  dealt 
with  by  Mr.  Hamilton,  B.M.,  under  the  Crimes  Aot, 
and  it  was  owing  to  a  mistake  that  it  appeared  in  tlie 
petty  sessions  book.  A  special  oonrt  was  appointed  for 
11  o'clock  on  the  following  day  to  try  the  oase 

Mr.  HiLi.li  said  ha  did  not  caie  what  the  opinion  of 
Mr.  Hamilton  or  any  otber  temporary  resident  magis- 
trate was.  He  had  read  the  Aot  carefully,  and  presnmed 
to  be  as  well  acquainted  with  its  various  clauses  as  Mr. 
Hamilton.  He  would  say  that  the  appointment  of 
temporary  resident  magistrateB  had  materially  inter- 
fered with  the  intelligent  action  of  the  reoognisad  per- 
manent resident  magistrates  of  the  oonntiy. 

Sub-IaspaotorCAJUiioir  said  be  would  not  disoaas  thai 
question  with  Mr.  Hall  ae  he  (boogbt  it  totally  irrele- 
vant to  the  issue. 

Mr.  Hall. — I  know  that,  but  when  yon  refer  to  the. 
opinion  of  a  resident  magistrate  as  an  authority  in  this 
oase,  I  am  forced  to  say  that  I  do  not  hold  my  opinion, 
inferior  to  his.  Why,  the  other  day,  a  man  who 
happened  to  be  a  tea  planter,  and  who  was  on  vacation, 
was  appointed  a  resident  magistrate. 

Dr.  O'Shauqbmssst.— I  know  the  gentleman  Mr.HiUl 
refers  to,  and  I  must  say  ha  is  quite  wrong.  The 
Iiord  Lieutenant  never  made  a  better  ohoioe,  and  I  am. 
happy  to  say  that  the  Lord  Lieoteoaot  haa  made,  ia 
the  newly  appointed  resident  magistrates  in  Iraland,- 
admirable  seleotions. 

Mayob. — As  chairman  of  this  oonrt  I  must  object  to 
this  discussion. 

Mr.  Hall.— Then,  Dr.  O'Bhanghnessy,  yon  are  in  (he 
secret,  too. 

Matob.— I  really  must  ask  that  this  disoossion  shall 
not  prooeed. 

Mr.  Hall. — I  think  it  is  better  it  sfaonid  drop^  beeaoaa 
I  can  enlighten  Dr.  O'Sbanghnasay. 

Mr.  Ibwim,  B.M— I  most  say  this  case  is  aot  one  for 
this  oonrt  It  ia  one  entirely  for  the  two  resident 
magistoates. 

The  Matob  declined  to  express  any  individual  opinion, 
but  stated  that  the  majority  of  the  bench  decided  to 
hear  the  case. 

The  prosecution  was  proceeded  with,  and  the  evidence 
went  to  show  that  the  proseeator,  while  at  work  as  a 
baker,  was  threatened  by  the  defendants,  who  are  alio 
bilkers,  with  bodily  harm  if  he  did  not  quit  bis  employ- 
ment, aa  he  was  violating  the  regnlations  of  the  society. 
He  retosed  at  first  to  obey  the  mandate,  bat  sabseqnently 
left  the  emplojrment  as  ha  was  afraid  of  being  iojaied. 
The  aoooaed  were  returned  for  trial  at  the  qnartec 
sessions. 


LEGAL  AND  LAY  SUB-COMMISSIONEBB. 

At  the  Portadown  Bnb-Oommission  on  the  11th  inst, 
before  Messrs.  Bomney  Foley,  Q.C. ;  Davidson  and 
Meek,  an  extraordinary  inoident  oconried  in  the  oaaa 
of  Count  de  Balls,  landlord ;  Wm.  John  Tally,  tenant. 
It  was  contended  by  counsel  for  the  landlord  that  the 
tenant  was  a  leaseholder,  and  tfasrsfore  outside  the  AoU 
The  tenant  in  1856  purchased  77  acres  of  land,  held 
under  lease,  which  has  not  yet  expired,  and  a  few  yeara 
afterwards  be  purchased  10  acres  of  land,  held  nnder  a 
yearly  tenancy,  from  the  same  landlord.  Since  then 
the  one  rent  receipt  had  been  given  to  the  tenant  for 
the  amount  of  the  rant  of  the  two  holdings,  withoa( 
distiugQishing  the  leasehold.  Counsel  for  the  tenant 
snbmitted  that  the  landlord  by  this  action  had  aorreo- 
dered  the  leasa^  and  Mr.  Foley  decided  in  favonr  of  the 
tenant's  contention.  Mr.  Davidson  said  that  it  waa 
monstrous  that  a  leaseholder  sbonld  thus  be  included 
in  the  Act,  and  he  refused  to  adjudicate  or  inspect  the 
farm,  and  left  the  court. 
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Mr.  Meiz  said  that,  ezpresBing  his  own  opiniOD,  he 
prob«bIy  agreed  with  Mr.  Davidson,  hot  he  wonld  be 
probably  gaided  in  legal  matters  by  Mr.  Foley.  The 
case  oonld  not  be  proceeded  with  as  there  was  not  a 
fnll  nomber  of  oommiseioners  present,  and  the  registrar 
was  sent  to  represent  the  position  to  Mr.  Davidson,  who 
•gain  took  his  seat,  hot  announoed  his  determiDatioa 
not  to  interfere  in  the  oasei 

Mr.  Atxihsok,  solicitor  for  Count  de  Balis,  held  that 
under  the  oireamstances  the  Commissioneia  ooold  not 
•djndioate,  and  refased  to  prodnoe  evidence. 

An  appeal  on  behalf  of  the  landlord  will  be  lodged. 


THE  lilOENSINa  ACTS. 

A  very  important  qoeation  in  oonnexion  with  appeals 
vnder  the  Lioensiog  Aot  arose  in  a  recent  oase  before 
Mr.  Phillips,  the  stipendiary  magistrate  at  West  Ham. 
By  the  Licensing  Aot,  1872  (86  &  86  Yiot.,  c.  94),  sect. 
62,  it  is  provided  that,  "  if  any  person  feels  aggrieved  by 
any  order  or  conviction  mads  by  a  oonrt  of  sniumary 
jarisdiotion,  the  person  so  aggrieved  may  appeal  there- 
from, sobject  to  the  oonditions  and  regulations  follow- 
ing :— (1)  The  appeal  shall  be  made  to  the  next  oonrt 
of  qaartar  sessions  for  the  ooanty  or  plaoe  in  which  the 
oanse  of  appeal  has  arisen,  holden  not  less  than  fifteen 
days  after  the  deoiaion  of  the  oonrt  from  which  the 
appeal  is  made.  (2)  The  appellant  shall  within  seven 
days  after  the  canse  of  appeal  has  arisen  give  notice  to 
the  other  party,  and  to  the  oonrt  of  summary  jnrisdic- 
tion,  of  his  intention  to  appeal,  and  of  the  ground 
thereof.  (8)  The  appellant  immediately  after  snob 
fiotioe  shall  enter  into  a  recognisance  before  a  jnstioe  of 
the  petkoe,  with  two  sufficient  sureties,  conditioned 
personally  to  try  saoh  appeal,  and  to  abide  the  judg- 
ment of  the  oonrt  thereon,  and  to  pay  each  costs  as 
may  be  awarded  by  the  ooort,  or  shall  give  saoh  other 
security,  by  deposit  of  money  or  otherwise,  as  the 
justios  may  allow."  Now  it  has  been  found  in  praetioe 
impossible  to  comply  with  the  provisions  of  the  Aot,  so 
fMr  as  it  relates  to  taking  the  reoognisanoes  imm*ctiatelg 
after  giving  notice  of  appeal.  To  do  so  would  frequently, 
indeed  invariably,  stop  the  regular  business  of  the 
eourt,  and  be  prodnotive  of  great  inconvenience.  The 
nsoal  praotios  in  the  metropolitan  police  courts  is  for 
the  appellant  to  attend  with  his  sureties  when  giving 
notice  of  appeal,  and  the  reoognisanoes  are  taken  either 
at  the  adjournment  of  the  oonrt  or  on  a  day  arran^d 
for  the  eonvenience  of  all  parties.  In  the  case  which 
•ame  before  Mr.  Fhillips,'  which  was  an  appeal  from  a 
conviction  of  one  Abrey,  for  selling  beer  on  the  premises, 
he  only  having  an  "  on  "  licence^  notice  of  appeal  was 
duly  given  within  the  seven  days  named  in  the  statute, 
but  the  appellant  did  not  attend  with  his  sureties  to 
enter  into  a  recognisance ;  but  tvro  or  three  days  after- 
wards his  solicitor  wrote  a  letter  to  the  magistrate 
stating  Mr.  Abrey  had  given  notice  of  appeal,  and  that  he 
was  prepared  to  attend  at  any  time  which  the  magistrate 
tniglit  fix,  and  enter  into  a  recognisance  with  his 
nureties  to  try  the  appeal  To  this  letter  no  reply 
whatever  was  sent.  The  appellant  waited  a  week  and 
then  attended  before  Mr.  Phillips,  who  refused  to  take 
4he  reoc«gnisance,  stating  the  appellant  was  too  late. 

Now,  upon  this  oase  two  important  questions  arise : 
!(•)  What  is  the  meaning  of  the  expression  "  imiHeditUefy 
•fter  such  notioe,"  in  sect.  68,  sub-sect.  8  ?  (6)  Has  the 
-anagisfarate  any  discretion  se  to  whether  he  shall  take 
the  reeognisanee  of  the  appellant  and  his  sureties,  or  is 
it  a  pnrely  ministerial  act  save  so  far  as  fixing  the 
amouDt  of  the  recognisance  is  concerned  r  In  other 
words,  is  it  for  the  magistrate  to  construe  the  meaning 
to  be  attached  to  the  word  "  wimediattlif,"  or  is  it  a 
qneatioa  of  fact  to  be  determined  by  the  Oonrt  of 
Quarter  Sessions?  As  to  the  first  point,  it  is  quite 
clear  from  the  deoiaion  of  the  Queen's  Bench  in  Sm.  v. 
JtatUa  of  BeHakin  (L.  Rep.  4  Q.  B.  Div.  469;  46  L.  J. 
187,  M.  U. ;  48  J.  P.  607)  that  the  word  "  immtdiatdy" 
most  not  be  oonstrued  strictly.  This  oase  oame  before 
the  oonrt  by  way  of  sMmcbimiit.     It  appeared  upon 


affidavits  that  on  the  4th  March,  1879,  the  appellant 
was  convicted  by  a  justice  under  the  above  statnte  for 
unlawfnlly  suffering  gaming  to  be  carried  on  on  hia 
licensed  premises.  The  requisite  notices  of  appeal 
were  served  on  Monday,  the  10th  Maroh,  but  the 
recognisance  was  not  entered  into  nntil  Friday,  tfa« 
14th  March.  At  the  hearing  of  the  appeal  on  the  Sth 
April,  objection  was  taken  that  the  recognisance  waa 
not  entered  into  within  the  prescribed  time,  and,  no 
explanation  of  the  delay  being  afforded,  the  sessions 
deolined  to  hear  the  appeal.  Chief  Justice  Oookbnrn 
said  :— "  I  think  this  rule  must  be  discharged.  The 
question  is,  whether  the  sessions  were  right  in  holdiuK 
that  the  regulations  in  86  A  86  Vict.,  o.  64,  s.  62,  sub- 
sect.  8,  as  to  entering  into  a  recognisance  'immediately' 
after  notice  of  appeal  had  been  oomplied  with.  The 
notioe  was  given  in  dne  time,  but  the  appellant  did  not 
enter  in  the  recognisance  until  four  days  afterwarda. 
Did  this  satisfy  the  words  of  the  statnte  1  The  question 
is  substantially  one  of  faot.  It  is  impossible  to  lay 
down  any  hard  and  fast  rule  as  to  what  is  the  meaning 
of  the  word  *  immediately '  in  all  cases.  The  words 
<  forthwith '  and  '  immediately '  have  the  same  mean- 
ing. They  are  stronger  than  the  expression  '  within  a 
reasonable  time,'  and  imply  prompt,  vigorous  action, 
withont  any  delay ;  and  whether  there  has  been  such 
action  is  a  question  of  faot,  having  regard  to  the 
ciroumstanoes  of  the  partionlar  case.  Who  is  to  decide 
that  question  ?  Undoubtedly  the  sessions,  and  nnlesA 
we  can  clearly  see  that  they  have  gone  wrong  and  pot 
some  constmotion  on  the  word  '  immediately '  whioU 
it  will  not  bear,  their  decision  must  prevail.  ThA 
appellant  seeks  to  bring  |>efore  the  court  materials 
which  did  not  come  before  the  sessioos.  I  think  we 
have  no  different  power  to  receive  evidenoe  on  the 
point  before  the  court  than  in  the  oaae  of  an  ordinary 
appeal  from  sessions ;  and  this  being  the  case,  we  ought 
not,  in  the  exercise  of  our  discretion,  to  review  npon 
fresh  facts  the  dedsion  of  the  justices." 

The  oase  is  more  folly  reported  in  the  JttUiee  of  the 
Peace.  The  Lord  Chief  Justice  does  not  sav  four  days' 
delay  was  snffident  to  deprive  the  appellant  of  hia 
remedy,  but  says,  "  I  oonnot  say  affirmatni^  it  was 
acting  promptly  and  expeditionsly ; "  and  Mr.  Justio* 
Mellor  adds,  "  This  question  waa  one  for  the  jnstioes  t* 
decide." 

This  brings  as  to  the  second  point— viz.,  whether  the 
taking  of  the  recognisance  is  a  purely  ministerial  aot  on 
the  part  of  the  jnstice,  save  in  so  far  as  fixing  the 
amount  is  concerned.  It  must  not  be  thought  that  the 
matter  is  settled  by  the  dictum  of  Mr.  Justice  Mellor, 
"This  question  was  one  for  the  jnstioes  (that  is  in 
quarter  sessions)  to  decide,"  beeanse  the  learned  judge 
was  deWrly  only  speaking  in  reference  to  tbe  matter 
before  the  oonrt,  and  all  that  his  words  imply  is,  that 
as  between  tbe  Qaeen's  Benoh  Division  and  we  Ooort 
of  Quarter  Sessions,  the  question  was  one  of  faot  which 
it  was  for  the  latter  to  determine.  Our  own  <^inion  is, 
that  the  taking  of  the  reoognisanoes  by  the  justice  is 
not  a  purely  ministerial  act,  but  that  when  application 
is  made  at  a  time  snbseanent  to  that  at  which  notice 
of  appeal  is  given,  the  justice  can  exeroise  a  judicial 
discretion ;  we  think,  however,  he  is  bound  to  hear 
and  determine  the  matter  if  proper  application  is  made 
to  him  upon  affidavit,  and  if  he  deolines  to  do  so,  we 
entertain  very  little  doubt  that  a  nMrndasMM  wonld  be 
granted. 

At  the  same  time  the  question  is  by  no  means  frea 
from  doubt,  and  as  it  is  one  of  very  great  importance, 
we  trust  that  before  long  it  will  ha  authoritatively 
determined  by  the  Queen's  Benoh  Division.— Ziow  TimM, 


A  pxmuAB  system  of  mortgaging  farms  is  nsed  itt 
Switzeriand.  A  farmer  may  borrow  of  a  doaen  men 
successively,  the  simple  reoord  in  an  ofkial  book  show- 
ing their  order.  If  he  fails  to  pay,  a  successor  is  fonnd 
for  him  by  beginning  at  the  bottom  of  the  list  of  debtors, 
and  calling  on  each  in  his  order  to  assume  all  the  debta 
and  manage  the  farm,  or  step  aside  and  lose  his  claim. 
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NOTICE  OP  INTENTION  TO  ANALYSE. 

On  more  than  one  oooMion  the  Hi|;h  CSonrt  has 
Moeotly  been  oalled  npon  to  oonsider  the  proviBions 
oontained  in  the  Bale  of  Food  and  Drags  Aot,  1875. 
(S8  is  39  Viot.,  o.  S3),  and  the  Amendment  Act,  1879, 
(42  ft  48  Viet.,  o.  80,  s.  7),  relating  to  the  notiQcation 
reqnired  to  be  given  before  prooeedings  oan  be  taken 
therenoder.  The  14th  section  of  the  former  statote 
enacts  that  "  the  person  pnrohasing  any  artiole  with 
the  intention  of  sabmitting  the  same  to  analysis,  shall, 
after  the  completion  of  the  pnrohase,  forthwith  notify  to 
the  seller  or  his  agent,  selling  the  artiole,  his  intention 
to  have  the  same  analysed  by  the  pnblio  analyst,  and 
ihall  offer  the  artiole  into  three  parts  to  be  then  and 
there  separated,  and  each  part  to  be  marked  and 
sealed  or  fastened  np  in  anoh  a  manner  as  its  natare 
will  permit,  and  shall,  if  required  to  do  so,  proceed 
aocoiiiingly,  and  shall  deliver  one  of  the  parts  to  the 
seller  or  his  agent."  In  the  recent  case  of  Partoni  v. 
Tke  Bermitigham  Dairy  Company,  9  Q.  B.  D.  172,  it  was 
contended  that  these  provisions  were  only  applicable  to 
the  pnrohase  of  snoh  an  article  by  one  of  the  pablio 
officers  named  in  the  13th  section  of  the  Act  of  187S, 
and  not  to  a  parofaase  by  a  private  individoaL  The 
tacts  in  the  case  were  briefly  as  follows : — The  appellant, 
a  farmer,  had  contracted  with  the  respondents  to 
•apply  them  with  a  certain  quantity  of  milk  daily. 
One  day  a  portion  of  the  milk  was,  immediately  on  its 
arrival  at  the  respondents'  shop,  taken  ont  of  the  oan 
and  placed  in  a  tumbler  on  a  shelf  in  the  shop.  It 
xemained  there  for  two  days,  after  which  it  was  for- 
warded to  the  borough  analyst.  When  analysed,  the 
milk  was  found  to  contain  88  per  oent  of  water.  The 
oertifloate  to  that  effect  of  the  borough  analyst  was 
prodnoed  at  the  hearing  of  the  snmmons.  The  magis- 
trate in  spite  of  no  notification  having  been  given  to 
the  vendor  or  his  agent  of  any  intention  to  have  the 
milk  analysed  convicted  the  appellant,  but  at  the 
same  time  stated  a  case  for  the  opinion  of  the  High 
Court.  After  argument  the  Queen's  Bench  Division 
quashed  the  oonviotion  on  the  ground  that  the  pro- 
visions of  the  statute  as  to  the  notifioation  apply  equally 
to  a  pnrohase  by  a  private  person  as  to  a  pnrohase  by 
the  pnblio  officer.  Field,  J.,  in  the  oonrse  of  his  judg- 
ment thns  deals  with  the  question :  "  The  Legislature 
has  imposed  heavy  liabilities  upon  the  seller  of  adulter- 
ated articles,  but  has  at  the  same  time  taken  precau- 
tions that  he  shall  be  protected  against  the  oontingenoy 
of  the  articles  said  to  be  adulterated  being  tampered 
with  after  they  have  left  his  possession.  I  think  the 
Intention  of  the  Aot  is  to  strike  at  the  moment  of  time 
at  which  the  sellel:  parts  with  the  artiole.  This  was 
olearly  the  intention  of  the  Aot  of  1876,  though  the 
Amendment  Aot  of  1879  still  further  affeots  the 
liability  of  the  seller  by  enacting  with  respect  to  milk 
that  a  sample  may  be  procured  by  an  officer,  iuspector, 
or  ooDStable  during  the  course  of  delivery  to  the  pnr- 
ohaser  or  oonsignse  in  parsnanoe  of  the  contraot  of 
■ale."  Aooordingly  it  may  now  be  laid  down  as  settled 
law  that  it  is  a  condition  precedent  to  the  right, 
whether  of  a  pnblio  officer  or  private  person,  to  take 
prooeedings  for  the  recovery  of  a  penalty  under  the 
Bale  of  Food  and  Drugs  Acta,  1876  and  1879,  that  he 
•boald  have  given  to  the  vendor  the  prescribed  notifi- 
oation. To  this  general  rule  there  is,  however,  one 
ezoeption ;  for  the  notification  has  been  held  not  to  be 
necessary  where  milk  In  coarse  of  delivery  is  seized  by 
the  pablio  officer  by  virtue  of  the  powers  conferred  on 
bim  bv  the  Amendment  Aot  of  1879  (Jtoudi  v.  fftUL  6 
Q.  B.  D.  17). 

Another  recent  case  bearing  on  the  sobjeot,  may  be 
briefly  referred  to,  viit.,  Bamet  ▼.  Ohipp,  8  Ex.  D.  176. 
Tbere^  a  police  oonstable,  acting  nnder  tbe  orders  of  the 
inspector  of  weights  and  measures,  bought  gin  from  the 
barmaid  of  an  inn  with  the  intention  of  sabmitting  it  to 
analysis.  He  then  prooeeded  to  inform  her  that  he  was 
a  police  constable,  and  that  he  had  purchased  the  gin 
for  the  purpose  of  analysis.  But  he  omitted  to  add  that 
^e  analysis  was  to  be  made  "  by  the  public  analyst." 


Subsequently  the  inspeotor  of  weights  and  measures 
directed  the  gin  so  purchased  to  be  analysed  by  the 
pnblio  analyst,  who  gave  his  certificate  that  the  gin  was 
diluted.  The  inn-keeper  was  aooordingly  prosecuted 
and  convicted  by  the  jastioes  under  the  Sale  of  Food 
and  Drugs  Act,  1876.  On  the  oaae  sabeeqaently  coming 
before  the  Exchequer  Division,  by  way  of  a  case  stated, 
their  lordships  (Kelly,  C.B.,  and  Pollock,  B.)  quashed 
the  oonviotion  on  the  ground  that  the  14th  section  of 
the  statute  requires  the  parobaaer  to  forthwith  notify 
to  the  seller  or  his  agent  who  aotnally  sells  the  article, 
his  intention  to  have  the  same  analysed  by  the  pablio 
analyst  The  court  held,  as  in  the  case  of  Parim$  v. 
The  Birmingham  Dairy  Company,  that  the  notifioatioa  is 
a  condition  precedent  to  a  prosecution  under  the  statate ; 
and  that  in  the  case  under  review  the  omission  on  the 
part  of  the  police  oonstable  to  add  that  the  analysis  ^as 
to  be  made  by  the  pnblio  analyst  was  fatal  to  the  oon- 
viotion being  maintained. 

From  the  authorities  cited  above,  the  general  mie 
may  be  deduced  that  it  is  a  condition  precedent  to  pro- 
oeedings nnder  the  Sale  of  Food  and  Dmgs  Aots,  1876 
and  1879,  that  the  notification  not  only  of  the  intention 
to  analyse  the  artiole  sold  but  also  of  the  intention  to 
snbmit  the  case  to  the  public  analyst  must  be  forthwith 
after  the  pnrohase  given  to  the  vendor.— /uKiee  of  the 
Peace.  ■ 


THE  ADULTERATION  ACT. 
Mr.  Haonay,  at  the  Worship-street  Police  Court,  has 
stringently  applied  the  stringent  decision  in  Bamee  v. 
0%t|)p,  47  Law  J.  Bep.  M.  C.  86,  nnder  the  Adulteration 
Aot.  That  decision  was  to  the  effeot  that  a  due  obser- 
vance of  the  forms  prescribed  in  buying  for  analysis  is 
a  condition  precedent  to  a  oonviotion  for  adalteration, 
and  that  to  tell  the  seller  that  the  purchase  is  "for 
analysis,"  and  not  to  add  "  by  the  public  analyst,"  is 
not  a  due  observance  of  those  forms.  Mr.  Haanay  was 
bound  by  the  deoision  on  the  first  point ;  but  the  seeond 
point  is,  in  our  opinion,  a  question  of  fact.  The  words 
"pnblio  analyst"  are  not  an  "Abracadabra"  wbtoh 
must  be  repented.  "  Parish  analyst "  would  do  as  well ; 
and  if  the  seller  knew  the  name  of  the  public  analyst, 
would  not  it  be  enongh  for  the  buyer  to  mention  his 
name  r  Moreover,  it  would  be  very  material  to  know 
whether  the  seller  knew  that  the  buyer  was  the  sanitary 
inspeotor,  and  was  not  buying  or  analysing  tor  private 
purposes.  To  apply  these  considerations,  if  "the  analyst " 
does  not  mean  the  public  analyst,  what  does  it  mean  t 
What  other  analyst  par  exotUenee  is  there  f  Mr.  Hannay 
is  not  satisfied  with  Bantei  v.  Ck^.  Others  were  in 
the  same  frame  of  mind  at  the  time  of  its  deoision. 
The  Aot  of  Parliament  does  not  expressly  make  the 
analysis  a  condition  precedent  to  a  prosecution ;  still  lass 
does  it  mske  all  the  forms  preliminary  to  the  analysis 
conditions  precedent.  The  certificate  of  the  analyst 
is  primd  facie  evidence  of  the  ingredients  of  the  thing 
analysed ;  and  it  is  far  from  improbable  that  the  Legis- 
lature intended  the  magistrate  to  decide  in  favour  of 
the  defendant  if  there  was  any  doubt  as  to  the  fairness 
of  the  analysis,  and  not  to  make  all  the  forms  prescribed 
conditions  precedent  to  the  conviction.  It  is  another 
question,  and  one  not  raised,  whether  they  are  oon- 
ditions  precedent  to  the  admissibility  of  the  certificate  in 
evidence.  In  certain  circumstances  the  thing  analysed 
may  be  sent  by  registered  letter  to  the  analyst.  Woald 
the  conviction  be  bad  if  it  oame  by  ordinary  post,  with- 
out the  mystic  blue  lines  across  it  t—Laie  JommA, 


THE  LAW  OF  DISTRESS. 

The  report  of  the  Select  Committee  of  the  Hoase  of 
Commons  on  the  Law  of  Distress  is  a  document  of  ooa- 
siderable  interest,  notwithstanding  that  the  committee 
have  not  seen  fit  to  approve  the  heroio  remedy  suggested 
by  Mr.  James  Howard,  and  to  recommend  the  entire 
abolition  of  tbe  right  of  distress.  The  report  is  a  paper 
of  some  length,  based  on  Mr.  Salt's  draft  It  sets  out 
I  the  antiquity  of  the  law  of  distress,  and  how  it  grew  oat 
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of  a  feadal  oaatom  grada&lly  defined  and  regnlated  by 
Btatnte,  antil  it  baa  at  last  oome  to  rest  npon  a  mass  of 
oaae  law  and  a  f;reat  namber  of  Acts  of  Parliament. 
Tbe  points  to  which  the  evidenoe  was  addressed  are 
stated,  the  argnments  telling  for  and  asainat  the  exist- 
enoe  of  a  law  of  distress  are  set  ont,  and  the  committee 
then  prooeed  to  recommend  that  the  right  of  distraint 
•boald  be  reatrioted  to  one  year's  rent,  the  right  only  to 
be  exercised  within  six  months  after  the  rent  has 
become  due;  that  the  limit  of  distress  as  to  agisted 
stock  ahonld  be  the  oonaideiration  payable  to  the  farmer 
who  takes  it  in ;  that  proviaion  aboald  be  made  for  the 
protection  of  machinery  not  the  property  of  tbe  tenant, 
and  for  the  exemption  of  breeding  animala  not  belong- 
ing ko  him;  that  the  limit  of  £20  distress  under  57 
OcK>.  3,  o.  93,  shoald  be  raised  to  £50 ;  and  other  sagges- 
tions  are  made  with  tbe  object  of  diminishing  the 
expenses  of  this  prooess,  described  as  "  tbe  heavy  and 
nnneoeasary  costs  incident  to  the  processes  of  distress 
and  the  sale  of  efieots."  There  is  also  an  expression  of 
opinion  in  the  body  of  the  report  that,  if  the  law  of 
distress  is  to  be  maintained,  tbe  qaestion  of  the  con- 
solidation of  the  namerons  and  complicated  statates 
relating  to  it  onght  not  to  be  forgotten.  It  is  obvioas 
at  onoe  that  this  is  not  a  report  with  which  anyone  will 
quarrel  on  aocoant  of  the  violent  and  nnpreoedented 
character  of  its  recommendations;  it  is  rather  to  be 
feared  that  its  recommendations,  if  carried  into  effect, 
woold  altogether  fail  to  satisfy  the  class  for  whose 
benefit  they  are  designed,  and  it  is  worthy  of  note  that 
in  bis  opposition  to  the  moderate  oharaoter  of  the  report 
Mr.  Howard  generally  had  the  support  of  the  tenant- 
farmer  members  of  the  committee.  At  the  same  time 
there  is  no  doubt  that  the  amendments  in  the  law 
which  are  proposed  woald  be  of  substantial  benefit. 
As  the  case  stands  between  landlord  on  the  one  side 
and  tenant  on  the  other,  tbe  right  of  distress  has  its 
advantages  as  well  as  its  disadvantages,  and  if  it  were 
80  limited  as  to  give  the  landlord  the  position  of  a  first 
mortgagee  under  a  mortgage  implied  by  law,  there 
would  be  nothing  unfair  in  it.  One  point,  however, 
which  always  strikes  those  who  are  oonsidering  tbe 
matter  is  the  way  in  which  the  right  of  distress  sheets 
third  parties^  and  in  this  respect  the  proposal  of  the 
committee  appears  to  be  very  reasonable,  amounting, 
in  effect,  to  this,  that  the  landlord  should  be  able  to 
recover  from  the  owner  of  property  on  the  land  not 
beloDging  to  tbe  tenant  so  much  as,  and  no  more  than, 
they  are  liable  to  pay  to  tbe  tenant  in  respect  tbereot 
Tbe  matter  would  thua  be  reduced  to  an  attachment  by 
a  creditor  of  a  debt  owing  to  his  debtor  by  a  third 
party. — Imv>  Tima. 


THE  LAW  OF  8TBIEE& 

The  best  that  can  be  said  of  tradea  unions  in  their 
most  favourable  aspect,  and  when  not  executing  the 
ostensible  objects  of  their  creation,  is  that  they  are 
barely  justifiable ;  but  as  they  exist  practically,  they 
are  hurtful  and  pernicious,  not  only  to  the  public  at 
large,  but  to  the  best  interests  of  their  own  members. 
No  right  is  dearer  to  the  public  interest  or  more  im- 
portant to  be  understood  and  enforced  just  now,  than 
the  right  of  government  to  keep  within  proper  restraints 
this  insidious  enemy  to  personal  rights.  It  is  the  out- 
growth of  seeds  of  disoontent  and  rebellion  transplanted 
Bere  from  foreign  soil,  and  is  not  native  to  America. 

Is  there  no  law  tliat  forbids  dissatisfied  workmen  from 
organising  and  co-operating  in  schemes  and  threats  to 
prevent  others  from  working  who  are  not  dissatisfied  ! 
If  not,  then  such  a  law  cannot  be  enacted  too  soon. 
Of  oourae  if  actual  violence  ia  used,  then  it  beoomes  a 
crime  under  existing  laws ;  but  are  not  oombinatious, 
schemes  and  plans  accompanied  by  threats  when  they 
have  tbe  effect  to  deter  others  from  work,  also  unlawful  f 
Several  of  the  States  have  statutes  broad  enough  to 
cover  almost  every  conceivable  case  of  the  kind,  but 
others  nufortnoately  have  not,  and  those  tfaat  have, 
do  not  enforce  them.  In  the  State  of  New  York  the 
language  of  the  statute  is  "  if  two  or  more  persons  con- 


spire to  commit  any  act  injurious  to  trade  or  com- 
meroe  "  they  are  punishable  for  a  misdemeanour.  An 
act  may  be  punishable  when  committed  by  such  an 
organisation  that  would  net  be  if  done  by  any  indivi- 
dual ;  and  if  the  plan  embraces  the  bnrniag  of  a  build- 
ing or  any  violence  to  a  person,  it  will  be  punish- 
able, even  though  no  overt  act  is  oommitted.  Many  of 
the  States  have  similar  statutes,  and  in  some  the  com- 
mon law  is  made  to  cover  substantially  the  same 
ground.  A  case  has  been  recently  decided  in  New 
Jersey  in  which  the  court  takes  the  broad  ground 
that  "  combinations  of  workmen  to  prevent  others 
from  working  who  wish  to  do  so  are  onminaL"  Ood- 
ceding  the  right  of  workmen  to  combine  tor  the  purpose 
of  peaceably  advaneing  a  rate  of  wajiea,  there  can  be  no 
question  but  what  the  law  should  forbid  associations 
from  compelling  employees  or  workmen  not  in  the  asso- 
ciation to  conform  to  their  piesonbed  rates. 

An  almost  aniversal  element  in  strikes,  and  one 
which  precludes  every  other  hypothesis  than  that  they 
are  planned  in  a  spirit  of  vindiotiveness  and  malice,  is 
that  the  time  selected  for  them  is  the  one  when  it  will 
do  their  employers  the  most  possible  harm.  As,  foe 
instance,  the  workmen  in  an  iron  f ornaoe  agree  to  strike 
just  at  a  time  when  the  molten  metal  is  ready  for  cast- 
ing, or  the  compositors  on  a  newspaper  at  an  hour  too 
late  to  supply  their  places  in  time  for  the  next  issue, 
or  railroad  employees  leaving  their  trains  of  freight 
and  passengers  in  the  most  iooonvenient  places,  and 
selecting  the  most  crowded  seasons  for  their  strikes. 
Now  can  the  law  overlook  tbe  malice  and  the  inten- 
tional mischief  of  such  a  strike !  Is  it  not  a  crime 
against  the  public  to  have  commerce,  provisions,  mails 
and  travel  ont  off  without  a  moment's  wantiog  by  these 
organisations  f  It  has  been  even  held  that  a  simple 
refusal  to  work  was  an  offence,  but  this  doctrine  has 
been  discarded,  and  it  ia  now  universally  conceded  to 
be  the  right  of  a  dissatisfied  person  to  quit,  and  even 
where  workmen  dub  together  and  unite  upon  a  rate  of 
wages,  if  carried  ont  in  good  faith  and  without  attempt 
at  coercion,  either  amongst  themselves  or  of  others  not 
in  the  organization,  it  has  been  held  by  some  courts 
that  they  commit  no  crime,  unless  as  before  stated  their 
strike  is  so  timed  as  to  be  evidently  their  purpose  to  do 
either  the  public  or  some  individual  a  malicious  injury. 
Tbia  has  been  pretty  generally  held  to  be  tbe  law,  but 
just  recently  (May  17, 1882,  before  Sir  B.  Harrington, 
Bart.,  in  the  Bromsgrove  County  Court,  in  England,  in 
the  case  of  8toke$  v.  Sanden),  the  judge  laid  down  a  much 
stronger  doctrine.  This  was  an  action  npon  a  promis- 
sory note  given  for  money  loaned  to  strikers  to  live  on 
while  engaged  in  a  strike,  and  one  of  the  defences  set 
up  was  that  the  money  was  loaned  for  an  unlawful  pur- 
pose. The  judge,  in  rendering  the  opinion,  among  other 
things  said,  "The  lenders  entered  into  the  contract 
with  tbe  express  and  avowed  purpose  of  supporting  a 
strike,  and  it  that  purpose  be  an  illegal  one,  there  can 
be  no  doubt,  I  think,  that  the  lenders  cannot  recover. 
Was  then  that  purpose  an  illegal  one  ?  Notwithstand- 
ing the  view  expressed  by  the  present  President  of  the 
Probate  Division  of  the  High  Court  of  Justice,  and  the 
late  Mr.  Justice  Hayes  in  the  case  of  Farber  v.  Oloie, 
L.  R.  4  Q.  B.,  602,  as  to  the  extent  to  which  strikes  are 
illegal,  I  cannot  in  this  inferior  court  take  the  respon- 
sibility of  holding  otherwise  than  that  a  combination 
of  workmen  to  refuse  to  work,  entered  into  for  the 
purpose  of  oompelliog  their  masters  to  raise  the  rate 
of  wages,  is,  at  common  law,  an  illegal  combination,  as 
being  in  restraint  of  trade.  See  L.  B.,  2  Q.  B..  163. 
And  even  it  I  thought  that  the  question  was  open,  my 
own  opinion  is  very  strong,  that  such  a  combination, 
which  nas  necessarily  the  ^eot  of  interfering  with  the 
freedom  of  contract  between  individnals,  is  in  restraint 
of  trade." — Ameriean  Law  Magaanu. 

BiNoa  tbe  days  of  the  Hon.  Stuart  Wortley,  observes 
the  Imw  Timet,  it  cannot  be  said  that  any  Recorder  has 
been  found  to  possess  any  great  fund  of  legal  know- 
ledge, and  the  preseut  Recorder  certainly  doss  not 
form  any  exception  to  the  rule. 
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CETEWAYO. 

The  virit  of  Oetewayo  to  England  has  given  rise  to 
Bom«  enriooB  expraasionB  of  opinion  as  to  the  effect 
of  hia  landing  in  England  upon  the  right  to  detain  him 
in  the  Gape  Colony  after  his  retnm.  We  oonfeas  that 
we  oannot  aee  what  possible  eSeot  it  eboold  have 
npon  bis  statas.  That  the  landing  of  a  prisoner  of  war 
opon  nentral  territory  seta  him  free  is  an  accepted 
principle  of  international  law  (Hall  on  Neatrals,  p.  73) ; 
bat  this  principle  oannot  apply,  nniees  it  can  be  made 
oat  that  Oetewayo  was  a  prisoner  of  war  eaptared  by 
the  Oape  Government  in  a  war  in  whieh  England 
was  nenbral.  He  was  and  is  a  prisoner  of  war  to 
England,  captated  by  the  Imperial  troops,  and  the 
right  to  detain  him  oannot  in  any  way  be  affected 
by  his  having  been  oommitted  to,  or  taken  ont  of 
the  ooBtody  of,  a  colonial  govemment.  The  qnestion 
whether,  being  a  prisoner  of  war,  he  conld,  aooording  to 
the  present  mles  of  international  law,  properly  be 
detained  at  all  after  the  war  was  over,  is  a  far  move 
arguable  one.  His  detention  wonld  probably  be  jastified 
npon  the  gronnds  whieh  were  put  forward  in  d^enoe  vt 
Kapolaon  (Pari.  Debates,  33, 1013, 1059.)  :  (1)  Neoeasity ; 
(2)  tbat  the  right  to  the  release  of  prisoners  of  war 
belongs  to  the  nation  of  which  the  prisoner  is  snbJBOt. 
The  French  nation,  in  the  oase  of  Napoleon,  wonld  sot 
olaim  sncb  releaBe  ;  in  the  present  case  there  is  dearly 
no  Zala  government  capable  of  claiming  it.  It  is 
too  often  forgotten  in  oases  of  this  kind  ttiat  all  the 
doctrines  of  modem  international  law  pre-sapposs  an 
established  govemment  on  each  side  oapable  of  carrying 
ont  mntnal  obligations;  they  oannot  without  some 
modification  be  applied  to  relations  with  savage  or 
semi-savage  tribes. — Law  SHma. 


LEGAIj  EXPENSE. 

A  correspondent  writes  as  follows  to  the  Law 
Journal : — "  No  reform  of  legal  expense  will  be  thorough 
noless  it  strike  at  certain  matters  with  whioh,  with  all 
respect  to  the  jadges,  I  don't  think  them  qaite  strong 
enoagh  to  deal.  One  of  the  first  reforms  mast  be  a 
change  in  the  costs  allowed  to  ooansel.  Let  every  party 
employ  as  many  eoanael  as  he  likes,  bat  don't  let  him 
inflict  the  oost  of  more  than  one  on  his  opponent.  Let 
him  go  to  ooansel  for  advioe  as  often  as  he  likes,  bat 
don't  let  the  costs  of  petty  oonsnltations  fall  on  his 
ansucoessfal  opponent.  Let  the  solicitor  act  as  janior 
connsel ;  this  will  save  great  expense.  Id  taxing  coats, 
let  the  masters  pay  regard  to  common  sense ;  at  pre- 
sent we  see  £1,500  costs  piled  op  and  allowed  in  a  small 
actioa,  lasting  from  beginning  to  end  only  three  mootha; 
on  the  other,  we  may  see  the  greatest  ability  displayed 
by  a  solicitor  in  condaoting  and  shortening  prooeMliDgs, 
and,  aa  a  penalty,  he  is  practically  fined  by  the  tazing- 
maater. 

"  We  need  abler  men  as  masters  of  the  Conrts — men 
who  know  the  valne  of  time — who  will  not  be  always 
adjourning  or  wasting  months  over  details  that  are  not 
worth  the  delay." 


PARTICULARS  AND  CONDITIONS  OP  SALE. 
iConHimtiftvmpat»>n,  an(a) 

We  have  now  completed  our  draft  of  oonditiona,  and 
append  a  fbrin  of  memorandum.  We  are  mneb  obliged 
to  some  of  oar  readers  for  saggestions,  and  we  afaall 
delay  pobllshing  oar  settled  form  for  some  little  time ; 
so  our  snbsoribera  will  be  able  to  peruse  the  draft 
oooditions  as  a  whole,  and  will  have  fall  opportanity  of 
making  further  suggestions  or  remarks. 

TKe  MemoraHdmn  of  Agrtement. 
This  will  be  printed  on  the  same  sheet  as  the  con- 
ditions, and  mast  be  so  worded  as  to  satisfy  the  Sta'nte 
of  Fraads.  Both  parties  should  be  specified,  either 
by  their  own  names  or  by  some  nnmiatakably  clear 
reference.    It  is  not  saffioient  to  oall  the  vendor  "  the 


vendor":  (Thonuu  v.  Brown,  85  L.  T.  Rep.  N.  8.  287; 
L.  Bep.  1  Q.  B.  Div.  720 ;  WUlicmu  v.  Jordan,  L.  Bep. 
6  Cb.  Div.  617 ;  RouUer  v.  MUUr,  39  L.  T.  Rep.  N.  S. 
173;  L.  Rep.  8  App.  Cas.  1124;  Donnaon  v.  Peopl^i 
CaSt,  46  L.  T.  Rep.  N.  8.  187  ;  Casing  v.  King,  86  L.  T. 
Rep.  N.  8.  626 ;  L.  Rep.  6  Ch.  Div.  660.)  Of  coarse, 
when  there  is  any  correspondence  there  may  be  enoagh 
evidence  to  explain  who  the  vendor  is,  and  thus  to 
satisfy  the  statute  (see  above  cases,  and  Dart,  217) ;  but 
it  is  tar  best  and  safest  to  give  the  name :  (see  Cone. 
David.  106  ;  Wolst.  A  T.  118.)  The  forms  in  David,  i. 
6IS,  622,  were  drawn  before  Tkomai  v.  Brmm  was 
decided ;  bat  in  most  respects  they  form  excellent 
models. 

Also,  the  property  most  he  properly  described  and 
identified.  A  general  desoripuon  is  sufficient  (Dart. 
219 ;  Naylor.y.  OoodaU,  87  L.  T.  Rep.  N.  S.  422),  and  the 
description  may  be  pieced  together  from  different  docn- 
ments  if  they  oan  be  snfllciently  connected :  (ShanUov 
V.  CottervS,  46  L.  T.  Rep.  N.  8.  672 ;  L.  Rep.  20  Ch. 
Div.  90.) 

It  is  not  enough  for  the  anetioneer  to  enter  names  of 
vendor  and  purohaser,  and  description  of  the  property, 
and  price  iu  his  book,  if  he  omits  all  reference  to  the 
oonditioDB  of  sale  :  (Dart,  221 ;  RM.ton  v.  Whattnort,  L. 
Rep.  8  Ch.  Div.  467.)  It  the  memorandum  is  printed 
as  we  suggest,  there  is  no  danger  of  these  accidents 
rendering  a  sale  invalid.  Thie  is  one,  and  by  no  means 
the  least,  of  the  advantages  of  a  printed  form. 

The  memorandum  oan  either  take  the  form  of  an 
agreement  between  tlie  parties ;  or  of  an  acknowledg- 
ment by  the  purchaser,  with  an  agreement  to  complete, 
and  a  ratification  by  the  auctioneer  as  agent  for  the 
v^dor.  We  prefer  the  lattor  mode,  whioh  is  adopted 
by  Mr.  Davidson.    See  also  Barton,  ed.  1821,  p.  108. 

"  Form  of  tfameranckm. 

"1  of  hereby  acknowledge  that  on  the 

sale  by  auction  this  day  of  18     of  the  pro- 

perty mentioned  in  the  foregoing  particular,  I  was  the 
highest  bidder  for  and  declared  the  purchaser  of  lot 
thereof,  sabjeot  to  the  foregoing  conditions  of 
sale,  at  the  prioe  of  £  ,  and  that  I  have  paid  the 

sum  of  £  by  way  of  deposit  and  in  part  paymen't 

of  the  pnrohiise  money  to  the  vendor's  solicitor, 

and  I  hereby  agree  to  pay  the  remainder  of  the  said 
purchase  money  (and  the  valuation,  if  any  is  provided 
for  by  the  above  conditions),  and  to  complete  the  said 
purchase  according  to  the  sioresaid  conditions. 
"  As  witness  my  hand  this  day  of  18 

"  As  agent  for  Mr.  ,  the  vendor,  I  ratify  and 

confirm  this  sale  and  acknowledge  the  receipt  Of  the 
said  deposit  of  £ 

Purohase  money    £ 
Deposit £ 

Remaining  unpaid  £ 


"  THoTB. — The  vendor  ntu«(  bt  ncaned.  Iftke  taU  UofAt 
properly  in  one  lot,  the  toordi  'qf  lot'  a»ut  the  blank  jpoee 
a/ter  thoie  vorde  thould  be  eiruek  otiti  and  the  obUUralUm 
iheuld  be  iniUaied  by  thepwrcKater  and  At  vendoi'*  agtat," 

A*  to  ike  Stamp. 

If  the  agreement  is  under  seal  it  mast  be  stamped 
as  a  deed.  If  not  under  seal,  and  if  the  sabjeot-matter 
does  not  appear  to  be  value  £6,  no  dnty  Is  payable.  It 
its  value  is  £6  or  upwards  a  6d.  stamp  is  payable :  (88 
A  84  Vict.,  o.  97,  sohed.  tit.    ••  Agreement.") 

If  on  a  sale  by  aaotion  the  same  person  bays  ssverri 
lots  a  diatlcct  contract  arises  for  each  lot,  so  that  no 
stamp  is  required  for  any  lot  under  £5 ;  but  there  must, 
in  general,  be  as  many  stamps  as  lots  of  the  value  of 
£6  or  over:  (Dart  287.)  There  are  exemptions  from 
stamps  on  certain  sales  of  land  (lb.  287),  and  on  all 
sales  of  "  goods,  wares,  or  merchandise." 

"  The  dnty  of  6d.  upon  an  agreement  may  be  denoted 
by  an  adhesive  etamp,  which  is  to  be  cancelled  by  the 
person  by  whom  the  agreement  is  first  executed : "  (ilS 
A  84  Vict.,  o.  97,  &  86.) 
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Poiteriptum. 
It  may  be  ooDvenient  to  mentioa  here  some  additioniJ 
leoent  and  importaot  oaaes  on  VeDdor  and  Fnrohaaer. 
In  Pke^  T.  White  (7  L.  Bep.  Irish  160,  C.  A.),  there  wa* 
a  condition  that  error  shonld  not  annnl  the  sale,  hot 
that  oompensation  ahoold  be  made.  The  parohaaar 
might  have  diaooveied  the  error  before  oonveyanee,  bat 
it  escaped  hie  notice  nctil  after  the  parohase  was 
oompleted,  and  he  bad  taken  possession.  It  was  held 
4bat  ha  was  entitled  to  oompensation,  thoogh  the  error 
was  made  through  inadvertence  of  the  vendor,  and  not 
throogh  intentional  deceit.  The  condition  did  not 
expressly  exolode  the  pnrobaser  from  compensation 
after  conveyanoe,  bat  the  case  is  a  warning  against 

g lacing  too  mnoh  reliance  on  snob  a  condition,  however 
ramed.  In  this  case  Manion  v.  Thacher  (L.  Bep.  7  Cb. 
Siv.  620)  and  AUm  v.  Bichardton  (41  Ii.  T.  Bep.  K.  S. 
ftl4;  Ii.  Bep.  18  Oh.  I>iv.  S24)  were  considered,  and 
£m  v.  HeUutm  (16  L.  T.  Bep.  N.  B.  841 ;  L.  Bep.  2  Ex. 
73,  and  Jb  IViMr  and  SkeUon  (41  Ii.  T.  Bep.  N.  S.  668; 
L.  Rep.  IS  Oh.  Div.  180)  approved  of :  (see  Dart,  6th  ed. 
.1226.)  A  note  of  the  above  case  is  given  in  Mr.  Emden's 
Bnpplementaiy  Digest  of  Cases  in  1881,  p.  141. 

Id  /enMiw  v.  Zona  (Lav  Time;  Srd  Jane,  1882,  p.  80; 
L.  Bep.  9  Q.  B.  Div.  126)  it  was  held  that,  althongh  82 
Hen.  VJJ.L,  o.  9,  s.  2,  it  cannot  be  said  to  have  been 
repealed  by  8  di  9  Vict.,  c.  106,  s.  6,  nevertheless,  since 
-the  passing  of  tbe  latter  statute  a  grant  of  lands  to 
■which  the  grantor  has  a  title  existing  in  fact,  bat  of 
which  he  haa  never  been  in  possession,  and  on  which 
he  is  entitled  only  to  a  right  of  entry,  will  be  valid, 
even  althongh  at  the  time  of  the  grant  a  litigation  is 
pending  as  to  the  title  of  the  lands.  Bee  Dart,  289-241, 
where  nnmerous  deoisiona  catting  down  tbe  effect  of 
the  statute  of  Henry  VIII.  are  <dtea.  In  Jenlam  v.  Jontt 
the  Coart  held  that  the  statute  applied  (1)  to  a  title  for 
whioh  there  was  no  foandatioo ;  (2)  a  title  which, 
thoogh  not  flotilions,  waa  not  capable  of  being  oonveyed. 
By  8  <fc  9  Yiot.,  a  106,  a.  6,  odntinganoiea,  Ac,  can  be 
oonveyed. 

Id  Bettyei  ▼.  Maynard  (46  L.  T.  Bep.  N.  S.  766)  a  sale 
under  a  power  in  a  mortgage  was  set  ande  as  being 
improper  and  at  a  gross  nndervalae,  and  alao  because 
there  was  a  oommon  mistake  in  a  aarioas  point.  Tbe 
view  mentioned  in  Jvntt  v.  CUjfbrd  (86  L.  T.  Bep.  N.  S. 
t>87 ;  8  Ob.  Div.  p.  792)  that,  even  in  the  case  of  a  com- 
plete parohase,  the  court  would  give  relief  against  a 
■oommon  mistake  aa  it  would  against  fraud,  reoeivad 
.approvid  in  this  case,  Bnt  generally  speaking  it  takea 
a  very  strong  ease  to  induce  the  eonrt  to  interfere  with 
a  mortgagee's  power  of  salet  He  is  only  a  trustee  in  a 
limited  aenae :  (  Warren  v.  Jacob,  46  L.  T.  Bep.  N.  8. 697.) 


WOUISN  AS  LAWTBRS. 

'  The  late  Act  of  the  Massachusetts  Legislature,  con- 
ferring upon  women  the  right  to  practise  law,  is  bnt 
another  link  in  the  chain  of  events  showing  the  ten- 
dency of  the  times  to  depart  from  the  traditions  of  our 
fathers,  and  set  up  house-keeping  for  ourselves.  And 
now  that  we  oome  to  think  of  it,  why  should  the  law 
over  have  prohibited  women  from  practising  law !  We 
must  answer  the  connndrnm  in  the  language  of  Lord 
Dundreary,  "  it  is  one  of  the  things  no  fellow  can  find 
out."  The  Legislature,  bear  in  mind,  does  not  under- 
take to  endow  her  with  the  wisdom,  or  knowledge  or 
any  of  the  masculine  trails  supposed  to  be  requisite  to 
the  successful  practitioner ;  bnt  only  removes  the  legal 
prohibition.  The  law  is  not  even  oorapnlsory.  It  is 
only  that  she  nucf,  not  that  she  ihaU,  and  tor  this  she 
ahould  be  thankful.  There  never  sboold  have  been 
any  legal  restrictions  against  her  in  regard  to  any  avo- 
cation. If  by  nature  her  endowments  flt  her  in  a  less 
degree  for  this  calling  than  do  those  of  the  man,  she 
wiU  be  less  likely  to  embark  in  it,  and  less  likely  to 
aucoeed  if  she  does,  bnt  even  this  furnishes  no  reason 
for  her  exclusion  by  law.  Nature  has  been  decidedly 
parsimonious  of  her  endowments  of  man  in  certain 
avocations  where  woman  is  peculiarly  fitted ;  amongst 


whioh  we  may  same  that  of  wet  nnrse ;  and  yet  no  law 
has  ever  prohibited  him  from  making  the  attempt; 
and  it  is  this  kind  of  partiality  in  legislation  that  haa 
given  jost  grounds  to  woman  to  eomplain.  There  are 
maacultne  women,  and  there  are  effeminate  men.  Let 
the  former  practise  law  and  the  latter  wash  dishes,  and 
who  shall  complain  1 

That  man  is  superior  iatelleotnally  to  woman  haa 
been  assumed  by  the  former,  but  never  admitted 
by  the  latter  (especially  not  by  that  portion  of 
them  who  wish  to  practise  law),  and  in  point  of 
fact  it  is  an  open  question  whether  there  ever  was 
any  good  grounds  for  the  assumption.  Borne  (daim  to 
4nd  authority  for  it  in  the  original  transgression,  on  the 
ground  that  Eve  was  first  inveigled  into  eating  tbe  for- 
bidden apple  ;  but  this  authori^  proves  too  much.  In 
point  of  Mme  she  did  eat  it  first,  bnt  time  forma  no 
factor  in  the  determination  of  the  question  of  strength 
of  mind,  bat  the  sarronndiog  eirenmstancas  of  each 
oase  aloaa  are  to  be  considered :  and  this  done,  all  moat 
agree  that  Adam  Ml,  upon  a  mueh  al^hter  provocatiop 
than  did  Eve,  and  he  also  violated  one  of  the  very  flnt 
pvineipIeBof  the  law  of  evidence ;  heaeeepted  and  acted 
upon  hearsay  testimony,  whilst  she  had  authority  for 
what  she  did  in  the  direct  command  of  &e  devil  him- 
self :  and  to  say  that  his  provocation  was  greater  than 
heir's,  is  to  concede  that  she  ia  more  subtle  than  the 
devil.  Then  why  woold  she  not  make  a  aucoeaafnl 
lawyer  t 

Bat  even  admitting  man's  superiority  intoUeetaally 
(whioh  we  don't),  is  that  a  good  reason  why  woman 
should  be  exehided  from  any  at  the  aveoations  whereby 
she  could  earn  an  honest  living  1  Oertainly  not,  hot 
rather  on  the  oontrary  all  eneoursgemente  asd  halpa 
should  be  held  out  to  the  weaker  ones. 

And  do  not  let  us,  men,  flatter  ourselves  that  such  an 
act  is  one  of  nobleness  and  magnanimity ;  it  is  only  an 
act  of  justice  and  right 

The  question  has  moral,  social,  and  domestic  bear- 
ings. These  we  are  not  disonsaing,  bnt  only  the  legal 
one — and  we  say  the  law  is  right  We  oonfess  to  a 
sensation,  something  akin  to  that  of  an  icicle  creeping 
down  our  back  when  we  think  of  our  own  wife  and 
daughters  being  pitted  against  some  bloated  pettifogger 
of  the  police  court,  amidst  a  rabble  of  thieves,  tramps, 
and  dead-beate  of  every  description,  bnt  we  console  onr- 
selves  with  the  rofleotion  that  they  are  enjoying  their 
rightsi — American  Lax  Magazine. 


EOOENTBIO  WILLS. 


The  law  coinoidea  with  oommon  aanae  in  its  applica- 
tion to* snob  bequeste  aa  that  of  the  testatrix  in  Brown 
V.  Burdat,  noted  in  this  week's  Notea  of  Oases.  This 
lady  derised  her  house,  orohard,  and  garden  to  trnsteea 
in  trust  to  briok  np  all  the  doors  and  windows  (except 
the  kitohen  and  a  room  for  a  caretaker),  with  all  the 
-furniture  and  other  things,  especially  the  clock,  as  she 
left  them.  The  house  was  to  remain  in  this  condition 
for  twenty  years,  after  which  it  was  to  go  to  devisees 
beneficially.  If  tbe  trnstees  failed  to  comply,  the  pro- 
perty was  to  fall  to  others.  It  waa  impoeaibia  that  a 
will  of  this  kind  shonld  not  to  some  extent  endow  ttio 
lawyere.  It  was  disputed  in  tbe  Probate  Coart  wlthoat 
success ;  but,  when  it  came  before  the  Chancery  Division 
in  an  administration  action,  the  bequest  waa  proooanoad 
a  mare  negation,  and  an  inteataey  waa  considered  aa 
created  in  respect  of  the  twenty  years.  Fope'a  aaroasm 
that  "  thousands  die  and  endow  a  colle^  or  a  cat "  waa 
cited  in  esMnuation  of  the  bequest,  bnt  vioe-Ohancellor 
Bacon  waa  unable  to  ace  even  a  cat  to  be  benefited. 
The  beneficiaries,  if  any,  were  the  spiders ;  or,  perhaps, 
a  fit  legatee  would  have  been  the  "  dog  in  the  manger." 
The  lady  had  probably  read  of  rooma  locked  up  and  kept 
for  years  just  as  they  were  left  by  the  dead  through  tb« 
morbid  fanoy  of  a  anrvivor.  A  place  at  the  table  dnly 
laid  at  meals  is  another  form  of  the  same  luxury  of  woe. 
Tbe  leidy  wanted  her  hein  to  feel  her  power  after  her 
death,  and  wait  with  longing  eyea  on  the  blocked-np 
windows  all  the  twenty  years.    The  law  has,  in  theory, 
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deolined  to  gratify  such  a  form  of  posthamooB  aelfiah* 
neas;  bat,  io  praotioe,  the  idea  appears  to  have  been 
oarried  oab  The  testatrix  died  in  1873,  so  that  for  ten 
years  she  has  had  her  way,  thanks  to  the  law's  delay, 
if  not  to  the  law. — Lcao  jounuU, 


THE  LIMITS  TO  MTERA-Rt  AND  ABTI8TI0 
CRITICISM. 

(CSDiUiHiMii  fl'om  pate  897,  aim.) 

Id  Oretn  t.  Chapman,^  decided  in  the  English  Com- 
mon Fleas  in  1887,  the  plaintiff  was  a  hortionltorist, 
and  had  exhibited  a  number  of  flowers  at  a  pablic 
competition,  where  he  was  adjudged  a  prize.  Sab- 
■aqaently,  in  the  Horticultural  /ouriuU,  Flonttt'  Regitter 
and  Aaydi  Ladg't  Magazine,  there  was  published  the  fol- 
. lowing  letter:  "Sibi  Yon  will  reoollect  a  mean, 
shabby  fellow  named  Green,  making  a  great  noise  about 
a  fifteen-shilling  prize,  and  using  gross  language  because 
he  did  not  reoeive  it  directly.  The  name  of  Green  is  to  be 
rendered  famous,  I  believe,  in  all  sorts  of  dirty  work. 
The  tricks  by  which  he  and  a  few  like  him  use  to  secure 
prizes  seem  to  have  been  broken  in  upon  by  some  judges 
more  honest  than  nsual,  and  Riley,  Dane,  and  he  being 
.little  kings  of  growers  among  the  Bakers'  Arms'  squad, 
have  formed  a  new  society  in  which  no  one  who  can  show 
against  them  will  be  allowed  to  compete.  This  is  the 
way  in  which  florioaltnre  is  to  be  supported  in  the  East 
Societies  ought  to  obtain  the  list  of  members  of  this  new 
olnb  of  amateurs,  and  carefully  exclude  from  their  ranks 
the  knaves  who  promote,  and  the  fools  who  join  such  a 
despicable  gang.  It  Green  be  the  same  man  who  wrote 
an  impudent  letter  to  the  Metropolitan  Society,  he  is  too 
worthless  to  notice ;  if  he  be  not  the  same  man,  (Jl  we 
have  to  say  is,  that  it  is  a  pity  two  such  beggarly  souls 
could  not  be  crammed  into  the  same  carcass.  Dddo 
and  Biley  ought  to  have  known  better."  The  plaintiff 
brought  suit  against  the  newspaper,  and  the  case  went 
to  the  full  court  on  a  demurrer  to  pleas.  Here  it  was 
argued  that  the  action  could  not  be  maintained,  as  the 
words  set  out  tell  within  the  description  of  privileged 
oritioism.  The  azgnment  was  short,  only  the  defend* 
ant's  counsel  being  called  on,  Barstow :  "  One  who  in 
aoy  manner  exhibits  himself  publicly  cannot  maintain 
an  action  for  any  fair  criticism  which  his  exhibition 
provokes.  Throughout  the  whole  of  the  alleged  libel  in 
the  present  case,  no  attack  is  made  upon  the  plaintiff's 
private  character."  Tinda],  CJ. :  "  How  does  the 
occasion  justify  such  language  as  this :  *  The  name  of 
Green  is  to  be  rendered  tamouR,  I  believe,  in  all  sorts  of 
dirty  work  t '  "  Barstow  t  "  That  was  intended  to  have 
.reference  solely  to  the  public  exhibition  of  flowers  by 
the  plaintiff."  Tindal,  O.  J. :  "Or  this,  'If  Green  be 
the  same  man  who  wrote  an  impudent  letter  to  the 
Metropolitan  Society,  he  is  too  worthless  to  notice ;  if 
he  be  not  the  same  man,  all  we  have  to  say  is,  that  it 
is  a  pity  two  such  beggarly  souls  oould  not  be  crammed 
into  the  same  carcass.'"  Barstow i  "The  whole  ori- 
ginated in  and  has  reference  to  the  plaintiff  in  the 
capacity  of  an  exhibitor  of  flowers  for  prizes.  The  pas- 
.Mgas  complained  of  contain  nothing  more  than  mare 
terms  of  reproach  as  applicable  to  the  plaintiff  as  an 
exhibitor  of  flowers ;  at  the  most  they  merely  ascribe  to 
him  the  absence  of  certain  good  qualities,  not  the  pos- 
•easion  of  bad  ones.  A  party  who  makes  any  kind  of 
exhibition  thereby  invites  oritioism,  and  if  it  be  not 
always  coached  iu  the  language  of  compliment,  he  cao- 
BOt  oomplaio."  Perewriam:  "  The  pnbUoation  is  dearly 
libellous,  and  is  not  within  the  protection  of  the  rule  as 
to  matters  written  with  a  view  to  fair  oritioiamv"  And 
the  plaintiff  had  judgment. 

In  Scutuood  V.  Hobiut?  the  alleged  libel  was  contained 
in  the  course  of  a  report  of  the  proceedings  of  the 
British  Archsologioal  Association  at  one  of  its  ordinary 
meetings.  The  offensive  words  were  these;  "The  re- 
mainder of  the  evening  was  oocnpied  in  the  discussion 
of  an  account  drawn  np  by  Mr.  C,  on  the  recent  forgeries 

ax  Soott,84a 
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in  lead.  There  are  figures  reported  to  have  been  ob- 
tained from  the  Thames,  and  called  '  pilgrims'  signs,' 
They  are  being  offered,  not  only  io  Ijondon,  but  through- 
out  the  country,  and  aoldqaaries  should  be  on  tMir 
guard  in  the  purchase  of  them,  Mr.  O.  had  inspected 
eight  hundred  of  them,  but  the  aggregate  is  said  to  be 
not  less  than  two  thousand.  The  whole  are  proved  to 
be  of  recent  fabrication.  They  appear  to  have  been 
made  in  chalk  moulds.  They  have  been  steeped  in  a 
strong  add  and  smeared  over  with  Thames  mud.  It  is 
to  be  lamented  that,there  are  no  legal  means  of  punish- 
ing a  gross  attempt  at  deception  and  extortion."  The 
plaintiff  was  a  dealer  in  antiquities  who  had  purchased, 
in  the  way  of  his  business,  a  number  of  "pilgrims' 
signs."  At  the  dose  of  his  case,  Willis,  J.,  ruled  that 
the  action  could  not  be  maintained, — first,  beoause  the 
publication  was  protected  by  the  privilege  of  fair  diacoa- 
sion  on  matters  of  public  interest,  it  not  being  mali- 
cious ;  and,  second,  because  it  refleoted  only  on  a  dasa 
of  persons  dealing  in  particular  goods,  and  not  on 
the  plaintiff.  "  It  a  man  wrote  that  all  lawyers  were 
thieves,"  said  the  learned  judge,  "  no  pattioalar  lawyer 
oould  sue  him,  unless  there  is  something  to  point  to 
the  particular  individual,  which  there  is  not  hers. 
There  is  nothing  to  show  that  the  article  was  inserted 
with  any  special  reference  to  the  ^aintiff."  Oott 
V.  PiMftr?  decided  in  Massachusetts  in  1877,  was 
another  case  of  this  kind.  The  plaintiff  was  the 
owner  of  the  ■*  Cardiff  Giant,"  which  may  be  remem- 
bered by  some  as  being  a  colossal  stone  figoze  re- 
sembling the  statue  of  a  man,  and  which  was 
exhibited  to  the  public  as  the  petrified  body  of  a  being 
of  a  past  age.  Exhibiting  it  to  the  curious  at  so  much  a 
head  had  long  been  a  scarce  of  profit  to  the  owner,  and 
ha  was  about  to  dispose  of  it  to  one  Palmer,  who  had 
agreed  to  pay  him  the  sum  of  80,000  dollars  for  it,  when 
an  article  in  the  Boston  Stctuiay  Herald,  oharging  that 
the  "  giant"  was  a  fraud  and  humbug,  caused  Palmer 
to  draw  out  of  the  contract.  The  plaintiff  brought  an 
action  for  libel  and  the  damages  resulting. to  him  there- 
from, and  on  the  trial  asked  the  judge  to  instruot  the 
jary  that,  "  if  the  defendants  published  said  artide  heed- 
lessly and  carelessly,  without  due  regard  to  the  rights 
of  the  owner  of  the  Cardiff  Giant,  they  are  liable  to  the 
plaintiff  for  all  damages  thereby  caused  him."  The 
judge  declined  to  so  instruct ;  and  charged  the  jary  that 
if  they  believed  that  the  pablioation  was  honestly  made 
by  the  defendaut,  believing  it  to  be  true,  that  would  be 
a  good  defence  to  the  action,  unless  .express  malice  or 
malice  in  fact  was  proved.  No  definition  of  malice  waa 
given.  Thejuryfound  for  the  defendant;  but  on  appeal 
to  the  Supreme  Court,  it  waa  held  that  the  judge  should 
have  instructed  the  jury  more  fully  as  to  malice,  and  a 
new  trial  was  granted.  But  Gray,  C.J.,  who  delivered 
the  opinion  of  the  court,  laid  it  down  that  "  the  editor 
of  a  newspaper  has  the  right  if  not  the  duty  of  publish- 
ing, for  the  information  of  the  public,  fair  and  reason- 
able comments,  however  severe  in  terms,  upon  anything 
which  is  made  by  its  owner  a  sabjeot  of  public  exhibi- 
tion, as  npon  any  other  matter  of  pabUo  interest,  and 
snoh  a  pablioation  falls  within  the  class  of  privileged 
oommnuications  for  which  no  action  can  be  maintained 
without  proof  of  actual  malice." 

Where  an  article  is  charged  to  be  libellous,  all  of  it  is 
to  be  looked  at,  and  the  proper  inquiry  is,  whether  as  a 
whole  it  is  fair  or  malicious ;  and  not  whether  any  par- 
ticular imputation  is  untrue.  Thus,  in  iStraiiw  v.  Pran- 
eu,*  where  Mr.  Hepworth  Dixon  in  the  Athenenam  had, 
in  the  course  of  a  review  of  a  novel  called  "  The  Old 
Ijedger,"  criticised  "its  display  of  had  Latin,  bad 
French,  bad  German,  and  bad  English,"  and,  in  an 
action  tor  libel,  the  author  called  witnesses  to  show 
that  there  was  no  bad  French  or  bad  German  in  the 
book,  and  contended  that  in  respect  of  the  charge  of 
bad  French  and  bad  German  he  was  entitled  to  a  ver- 
dict. Cockbnm,  C.J.,  said  :  "Na  The  question  is  as 
to  the  article  as  a  whole.    It  is  not  because  (even  snp- 

(8)1ttHui.Mi. 
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posiof!  it  to  be  so)  the  oritic  was  mistaken  in  saying  the 
plaintifl'B  Oerman  waa  bad,  that  therefore  yoa  are  to 
naTe  a  verdict.  The  verdict  mast  be  npoa  the  attiole 
•8  a  whole,  and  whether  as  a  whole  it  is  to  be  deemed 
malioions  and  libellooi." 

U  the  oriticism  is  honestly  made,  it  is  not  Ubelloas 
because  the  terms  of  oenaare  are  strong.  This  is  laid 
4own  in  Tkompion  v.  Shaeiell,*  where  the  plaintiff  had 
painted  a  portrait  of  King  George  IV.,  and  the  defend- 
ant, in  the  John  Bull  newspaper,  oharaotsriaed  it  as  a 
"danb."  The  artist  was  anable  to  obtain  satisfaction 
in  the  conrts. 

It  is  important  to  diBtingnish  between  matters  of  fact 
and  matters  of  opinion.  The  oritio  of  a  bonk,  as  we 
have  seen,  may  print  an  nufavonrable  opinion  of  a  book, 
and  this  opinion  may  be  both  unjust  and  nntme. 
Nevertheless  he  is  not  responsible  for  that  opinion. 
Bat  as  to  matters  of  fact,  it  is  otherwise.  If  he  state  a 
fact  contrary  to  the  troth,  be  is  responsible,  not  for  his 
orltiolsms,  bat  for  the  false  basis  he  has  assumed.  This 
rule  is  well  illustrated  in  I^ry  v.  Bennett.'  The  plain- 
tiff, the  manager  of  an  Italian  opera  company,  sued  the 
firoprietor  of  the  Nev  York  SercUd  for  a  series  of  libel- 
ous pablications,  in  relation  to  him,  in  his  management 
of  the  performances  of  the  company,  and  in  his  treat- 
ment of  his  artists  and  employees.  The  defenoe  was 
that  the  pablications  were  privileged  in  that  they 
were  not  beyond  the  bounds  of  legitimate  oriti- 
oism.  Oakley,  O.J.,  in  instructing  the  jary,  pointed 
oat  the  distinction  whioh  the  law  drew  between  the 
two  chaises.  Said  he :  "  These  alleged  libels  may 
be  divided  into  these  two  classes:  those  which  relate 
to  the  management,  by  Mr.  Fry,  of  the  opera  generally, 
and  those  whioh  charge  him  with  harsh  and  tinjstifi- 
able  oondnct  in  relation  to  vaiioas  individuals  whom 
he  had  employed,  especially  the  female  portion  of  them. 
Two  defences  are  interposed.  The  first  is  that,  all  these 

Pablications  are  of  that  class  whioh  the  laws  privilege, — 
bat  is,  poblioations  whioh  Mr.  Bennett  had  a  right  to 
make,— and  that  he  is  not  responsible,  althoagh  they 
may  have  been  founded  in  entire  error ;  that  they  relate 
to  the  management  of  the  opera,  a  publio  amasement 
introduced  by  Mr.  Fry,  in  which  the  publio  hetd  an  into- 
xest,  and  that,  therefore,  any  man,  the  editor  of  a  news- 
paper or  otherwise,  might  speak  of  it  by  way  of  jast 
oriticism,  and  that  the  public  have  an  interest  tbat 
there  should  be  a  free  and  anrestrioted  criticism  exer- 
eised  in  oases  of  this  kind.  Various  iustances  were 
referred  to  by  the  conosel  on  both  sides  as  illustrating 
this  rule  of  law.  For  instance,  the  works  of  an  author. 
The  public  have  an  interest  in  the  publioation  of  books 
and  all  literary  productions;  and  in  order  that  the 
publio  interest  shoold  be  guarded,  and  that  no  false 
impression  should  be  made  upon  the  public  mind,  the 
pnblio  have  an  inierest  that  these  pablications  should 
be  open  to  free  remark.  It  is  well  settled  with  respect 
to  a  book  whioh  a  man  may  choose  to  write  and  pub- 
lish :  honest  oriticism  may  be  made  upon  it  with  le- 
•pect  to  its  dangerous  qualities,  its  destitation  of  merit, 
or  anything  else  which  the  party  chooses.  These  things 
the  pablio  have  an  interest  in,  in  order  that  publications 
inooalating  incorrect  principles  may  be  exposed,  and 
that  DO  evil  should  result  from  them.  The  coaosel  for 
the  defenoe  contends  that  this  privilege  extends,  not 
only  to  the  work  itself,  bat  to  the  personal  character  of 
the  author,  Tbat  was  oootended  upon  the  former  ocoa- 
■ion.  My  own  impression  for  tfae  present  is,  that  the 
position  assumed  by  tVie  counsel  tor  the  plaintiff  io  this 
matter  is  a  soand  and  true  one,  and  that  this  privilege  is 
to  be  confined  to  the  discussion  of  subjects  only  in  which 
the  public  have  an  interest.  Thus,  a  book  may  be 
examined  and  criticised,  but  anything  bearing  upon  the 

rsraonal  character  of  the  author,  anything  that  touches 
im  personally,  does  not  fall  within  the  rale.    I  oannot 
aee  myself  how  it  will  be  necessary  or  useful  that  the 

B arson  of  an  author  should  be  held  np  in  a  ridiouloas 
ght,  or  his  personal  oharaoter  attaokad,  or  his  motives 


(6)  Moo.  t  M.  187  (1828). 
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impugned.  It  is  not  difficult  to  draw  the  line  of  dis- 
tinction, and  it  seems  to  me  that  it  is  a  line  dictated 
by  good  sense  and  fair  dealing.  In  one  word,  in  any 
statements  of  matters  of  fact  in  relation  to  this  prin- 
ciple, as  well  as  every  other,  the  party  is  responsible  for 
the  truth  of  what  he  states,  but  is  not  responsible  for 
his  opinion  and  judgment.  That  Arises  from  the  faot 
that  nut  only  is  it  important  to  the  publio  that  this 
opinion  should  be  free,  but  it  is  impossible  to  test  it  by 
any  rale.  The  critic  may  have  an  honest  opinion  of  a 
book  whioh  is  unfavourable  and  may  not  be  accurate, 
but  he  is  not  responsible  for  that  opinion.  Not  so  with 
respect  to  matters  of  faot.  If  the  oritio  of  a  book  states 
a  fact  contrary  to  the  truth,  he  is  responsible,  not  for 
the  oritioisms  which  he  makes,  but  tor  the  false  basis 
which  be  has  assumed.  In  respect  to  the  case  before 
us,  all  the  parts  of  these  libels  which  reflect  on  Mr.  ' 
Fry^s  want  of  judgment  and  skill,  either  in  the  selec- 
tion of  operas  or  the  choice  of  incompetent  performers, 
everything  of  that  kind  is  open  to  oriticism,  and  Mr. 
Bennett  is  not  responsible  if  these  opinions  be  not  oor- 
rect ;  but  all  those  parts  of  the  libel  whioh  charge  Mr. 
Fry  with  no  just,  tyrannical,  and  oppressive  oondnct  in 
reference  to  his  dealings  with  his  artists,  do  not  com* 
within  the  rule."  Bo,  to  impate  to  an  aatborthathe 
had  written  a  certain  book,  and  to  attack  him  for  it, 
when  in  fact  be  was  not  the  author  of  the  book,  would 
obviously  not  be  privileged^' 

Sometimes  the  author,  stung  by  the  attacks  of  the 
critics,  instead  of  seeking  his  remedy  in  the  oonrts, 
takes  the  law  into  his  own  handa  This  method  is 
always  illegal,  often  uosatisfaotory,  and  generally  ex> 
pensive.  It  was  porsned  in  England  in  at  least  one 
reported  case.'  The  Hon.  Qrantley  Berkeley  had 
published  an  historical  novel  called  "  Berkeley  Oastle," 
on  which,  in  a  aubaeqaent  number  of  Fnaer»'  llagaa»e, 
there  appeared  what  purported  to  be  a  «ritiqae,  but  whioh, 
in  the  opinion  of  the  author,  was  a  gross  libel  on  himself 
and  his  family.  The  Hon.  G-rantley  Berkeley  read  it, 
and  three  days  after  repaired  to  Frazer's  plaoe  of  busi- 
ness ;  fladiog  him  there,  he  assaulted  him  with  a  whip, 
two  of  his  friends  who  accompanied  him  keeping  the 
bystanders  away.  Frazer  sued  him  for  the  assault,  and 
he  then  brought  an  action  against  Frazer  for  the  libel. 
Lord  Abinger,  in  summing  up  the  first  case  to  the  jury, 
said  :  "  The  plaintiff's  oonnsel  has  put  this  matter  as  a 
sort  of  debtor  and  creditor  account — that  Mr.  Frazer 
libelled  Mr,  Berkeley,  and  Mr.  Berkeley  beat  him ;  and 
that,  on  Mr.  Fraiser  bringing  his  action  for  the  assault, 
Mr.  Berkeley  brought  his  action  for  the  libel.  But  if 
you  allow  for  the  libel  in  diminution  of  damages, 
Mr.  Berkeley  will  atill  be  entitled  to  recover  damages 
for  it  in  the  oros8''aotion ;  and  as  he  has  chosen  bis 
remedy  for  the  libel  for  his  action  for  damages,  I  think 
that  he  oannot  fairly  be  allowed  to  take  much  ad- 
vantage of  it  in  mitigation  of  damages  in  the  present 
action.  1  really  think  tbat  this  assanlt  was  carried  to 
a  very  inconsiderate  length,  and  if  an  author  is  to  go 
and  give  a  beating  to  a  publisher  who  has  offended  him, 
two  or  three  blows  with  a  horsewhip  ought  to  be  quite 
enough  to  satisfy  his  irritated  feelings."  Mr.  Frazer 
recovered  £100  damages,  whioh  is  probably  a  good  deal 
more  than  Mr.  Berkeley  obtained  in  his  action,  as  it  is 
not  reported  in  the  books. 

These,  then,  are  the  limits  and  extent  of  privileged 
literary  oriticism :  1,  It  is  protected,  however  severe, 
provided  it  is  directed  against  the  work.  In  other 
words,  the  book  or  artistic  production  cannot  be  plain- 
tiff. 2.  But  the  private  character  of  the  author  is  not 
pablio  property;  and  the  oritio  most  not  make  his 
assanlt  on  the  work  a  pretext  for  a  personal  attack. 
8.  Neither  is  the  author  himself,  nor  his  private  charac- 
ter, open  to  ridioule.  Aooording  to  the  language  of 
Lord  BUenboroagh  in  Garr  v.  Hood,  any  amount  of 
ridicnle  of  the  author  of  a  performance,  artistic  or  lite- 
rary, is  privileged  as)  criticism,  provided  there  be  oo 
attack  on  the  private  or  personal  oharaoter  of  the  artist 


(7)  See  Tabart  r  Tipper,  1  Camp.  N.  P.  <W. 
(B)  FroMtr  r.  BerkOit,  1  Cur.  *  F.  <!1  (I8>6). 
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or  aatbor.  "One  writer,  in  axposjog  the  follies  and 
errors  ot  another,  may  make  use  of  ridionle,  however 
poigoaDt.  Bidioale  is  often  the  fittest  weapon  that  oan 
be  employed  for  snoh  a  parpose.  If  the  repntation  or 
pecnniary  interest  of  the  person  ridionled  saffer,  it  is 
damnum  absque  itguria."  Bat  later  cases  do  not  go  this 
length,  as  we  have  seen  in  the  opinions  of  Chief  jastice 
Tenterden  in  Soaae  t.  Knight,  of  Ohief  Jastioe  Cook- 
bam  in  iStmiti*  T.  Fnmeit,  and  of  Cowan  and  Clarke,  3 J., 
in  the  only  Amerioan  oases  of  oonseqnenoe  on  this  topic. 
In  1828,  also,  Chief  Jastioe  Best  followed  the  doctrine 
of  Lord  Ellenboroagh  in  Carr  v.  Hood,  ezoept  that  he 
thought  that  no  personal  ridioale  ot  the  anther  was 
jastiflable.*  4.  In  matters  of  opinion,  the  critic,  though 
mistaken,  is  not  legally  responsible,  for  he  is  not  bonnd 
to  be  infallible.  S.  In  matters  of  fact  it  is  different ;  he 
is  liable  for  making  a  false  charge,  as  in  other  cases 
of  libel  where  privUege  cannot  be  pleaded.— John  D. 

JJAWBON. 


THE  EXTENT  OF  THE  DUTY  IN  TORTB. 

The  case  of  Beavtn  t.  Pender,  reported  in  the  Angnst 
anmber  of  the  Leae  journal  Reports,  belongs  to  a  branch 
of  law  of  mach  interest  bnt  considerable  difficulty. 
The  action  was  broaght  by  a  painter  whose  master  htid 
contracted  with  a  shipowner  to  paint  a  ship  lying  in 
dock  against  another  person  who  had  contracted  with 
the  shipowner  to  pat  a  staging  round  the  ship,  in  order 
that  the  painter  might  get  at  bis  work.    The  stagtng 

fafe  way,  and  the  painter  was  injured,  wherenpon 
e  broaght  an  action,  not  against  the  shipowner,  bat 
against  the  man  who  had  nodertaken  to  pat  up  the 
'  ataging.  The  oanse  of  the  downfall  was  that  one  of 
the  ropes  was  charred  throagfa.  The  action  differs  from 
most  of  the  other  oases  on  the  same  subject,  in  that 
the  plaintiff  had,  it  wonld  seem,  mistaken  the  right 
defendant;  whereas,  in  the  other  eases,  the  question 
wa«  whether  the  action  wonld  lie  at  all.  -  In  the  "gan  " 
Tiase,  Langridge  v.  Ltm/,  7  Law  J.  Rep.  Ezoh.  887,  the 
«on  of  a  man  who  bought  the  gun  from  the  defendant 
would  have  had  no  right  of  action  whatever,  if  ha 
bad  none  against  the  defendant.  In  the  "  coach  "  oase, 
■WiRterbotlom  v.  Wright,  11  Law  J.  Rep.  Bxoh.  416,  the 
'Ooaobman,  who  was  injnred  by  the  breakdown,  had 
no  right  of  action  against  the  Postmaster-Oeneral,  and 
his  only  hope  was  in  his  action  against  the  ooaofa builder. 
In  the  "  hair-wash  "  oase,  Otorgt  v.  Shioington,  89  Law  J. 
Bep.  Exoh.  8,  the  wife  would  not  have  been  com- 
pensated at  all  if  she  had  not  recovered  in  the  action 
«gainet  the  chemist  who  sold  the  wash  to  her  husband. 
Not  that  this  fact  at  all  affeots  the  argament.  It, 
of  course,  does  not  follow  that  a  plaintiff  has  a  right  of 
«otion  against  a  defendant  beoanse  he  has  a  right 
of  action  against  no  one  else.  Bat  it  rather  detracts 
from  the  serions  natare  of  the  action  as  in  reality 
only  involving  halt  the  law  ot  the  case,  and  preparing 
the  plaintiff's  way  to  a  better  remedy. 

Most  of  the  oases  have  also  arisen  upon  the  sale  of 
Articles,  as  in  each  of  the  three  oases  referred  to,  and  to 
tbia  class  of  case  the  argument  ab  mooiitwntciiti  is  very 
foioibly  applicable.  If  the  maker  or  seller  of  an  article 
is  liable  for  negligence  in  its  construction  to  any  other 

ferson  than  the  buyer,  where  is  his  liability  to  stop  f 
B  he  to  be  liable  for  any  damage  the  article  may  cause 
to  every  subsequent  parchaser  through  whose  hands  it 
may  pass,  or  to  whom  it  may  be  lent,  or  who  may  oome 
near  it  t  It  was  upon  considerations  of  this  kind  that 
Winterboltom  v.  WrigM  was  decided  against  the  coach- 
man. Otherwise,  it  was  said,  every  passenger  and 
every  passer-by  might  have  a  right  of  action  against 
the  ooaobbailder.  It  was,  therefore,  necessary  to  draw 
the  line  at  the  person  with  whom  the  defendant  had 
oontraoted.  And  yet,  in  Langridge  v.  Levy,  the  line  was 
drawn  mnch  wider  when  the  plaintiff's  bod,  the  injured 
person,  was  allowed  to  bring  the  action.  This  case  is, 
in  faot,  the  leading  case  on  the  snbject,  or  there  may 
be  persons  who  wonld  call  it  the  misleading  oase, 

(»  nompum  y.  Skaekell,  Moo.  A  M  187. 


Just  as  FletAer  v,  "RyUmdi  is  always  cited  in  support  of 
the  proposition  that  an  injury  may  be  actionable  with* 
out  negligence,  so  Langridge  v.  Levy  is  cited  in  support 
of  the  proposition  that  an  action  will  lie  on  a  contract  by 
one  who  is  not  a  party  to  it.  -The  main  duty  of  the 
CourtB  in  reference  to  Langridge  v.  Levy  is  to  distinguish 
it.  Whether  it  was  rightly  decided  is  now  an  nnproflt- 
able  question,  bat  it  contains  in  itself  the  elements  for 
misleading.  As  is  well  known,  the  plaintiff  was  tha 
Bon  of  the  purchaser  of  a  gun  from  the  defendant.  The 
terms  of  the  pnrchase  mast  be  taken  from  the  findings 
of  the  jury  on  the  questions  left  to  them  by  Baron 
Alderson,  who  tried  the  case.  The  report  states  that 
"the  learned  judge  left  it  to  the  jary  to  say — first, 
whether  the  defendant  had  warranted  the  gun  to  be 
made  by  Nock,  and  to  be  a  safe  and  secore  one; 
secondly,  whether  it  was  in  fact  unsafe  or  of  inferior 
materiida  or  workmanship,  and  exploded  in  oonseqneoce 
of  being  so;  and,  thirdly,  whether  the  defendant 
warranted  it  to  be  a  safe  gun,  knowing  that  it  was  not 
B0 1  The  jury  found  a  general  verdict  for  the  plaintiff, 
damages  £400."  Baron  Parke,  in  delivering  the  judg- 
ment of  the  Exchequer,  carefully  rejects  the  findings 
of  the  jury  in  regard  to  the  contract.  "  It  is  clear,"  ha 
says, "  that  this  action  cannot  be  supported  npon  the 
warranty  as  a  contract,  for  there  is  no  privity  in  that 
respect  between  the  plaintiff  and  the  defendant."  He 
then  proceeds  to  state  the  law  as  to  misrepresentations 
independently  of  contract,  showing  that  a  false  state- 
ment made  with  the  intention  of  being  acted  upon 
gave  ground  for  an  aotion.  As  a  ooroUary  to  this  prin- 
ciple he  lays  down  that  a  false  statement  made  to  one 
person,  intended  to  be  conveyed  to  another,  and  in- 
tended to  be  acted  upon  by  that  other,  gives  a  cause  of 
aotion  to  that  other  if  he  is  injured  by  relying  upon  it. 
The  application  of  this  principle  greatly  narrows  the 
material  facts  of  the  oase  in  question.  Levy  knowing 
that  the  gun  was  unsafe,  and  meaning  Langridge  to 
aot  on  the  statement  that  it  was  safe,  told  Langridge's 
father  that  it  was  safe ;  meaning  the  statement  to  be 
communicated  to  Langridge,  which  statement  was 
oommonieated  to  Langridge.  Langridge's  father  was, 
in  fact,  the  oondoit  pipe  throngh  whioh  Langridge  was 
deceived.  It  did  not  matter  that  a  warranty  was  also 
given  to  Langridge's  father  by  way  of  contract  with  him, 
or  that  the  fraudulent  statement  made  was  also  intended 
to  be  acted  upon  by  him.  These  facts,  under  different 
circumstances,  might  have  given  a  cause  of  aotion 
to  Langridge's  father  either  in  oontraot  or  tort;  but 
that  ooDsideration  did  not  prejudice  the  question  of  the 
right  of  action  vested  in  Langridge.  Baron  Parke  con- 
sidered that  all  the  elements  of  an  action  of  deceit 
brought  by  Langridge  against  Levy  were  present,  and  so 
decided  in  Langridge's  favour.  This  is  clearly  the  drift 
of  Baron  Parke's  ]adgment.  It  is  true  that  the  facta 
assumed  by  Baron  Parke  were  not  left  to  the  jury,  ot 
found  by  them ;  bnt  it  does  not  appear,  from  the  report, 
that  any  of  the  material  facts,  exoept  whether  the  gun 
was  of  bad  workmanship  and  that  a  warranty  bad  been 
given,  were  disputed  on  the  defendant's  behalf. 

The  distinction  generally  taken  between  Langridge  ▼; 
Levy  and  other  cases  is,  that  in  that  case  there  was 
fraud.  In  Heaven  v.  Pender  Mr.  Justice  Field  says  :^ 
"  There  is  no  fraud  in  this  case— that  is  olear — as  there 
was  in  Langridge  v.  Levy."  Bnt,  in  Langridge  v.  Levy, 
there  was  much  more  than  fraud.  As  we  have  seen,  the 
oase  does  not  decide  that,  where  a  fraud  is  committed, 
any  one  who  is  injured  by  the  fraud  may  bring  an 
action.  Baron  Parke  distinctly  says:— "We  do  not 
decide  whether  this  aotion  wonld  have  been  maintain- 
able if  the  plaintiff  had  not  known  of,  and  acted  upon, 
the  false  representation;  nor  whether  the  defendant 
would  have  been  responsible  to  a  person  not  within  the 
defendant's  contemplation  at  the  time  of  the  sale."  It 
was  this  misstatement  of  the  effect  of  Langridae  v.  Levy 
which  seems  to  have  misled  Chief  Baron  Kelly  and 
Baron  Cleasby  in  Qeorge  v.  SkivingUm.  In  that  case  the 
Court  of  Exchequer  held  that^  npon  a  purohase  by  a 
husband  of  hair-wash  for  his  wife,  the  wife  could  sue 
for  the  breach  of  duty  in  not  rapplying  a  thing  teaaon- 


Digitized  by 


Google 


Aug.  19,  1882.]     AND  SOLICITORS'  JOURNAL. 


411 


ably  fit  tor  the  parpose.  Both  the  Chief  Baroa  and  Baron 
Cleaaby  treat  th«  case  as  f^verned  by  Langridge  v.  Levy. 
Baron  Oleasby  says : — "  You  have  only  to  aabstitate 
negligenoe  for  fraad."  If  the  whole  point  of  Langridgt 
y.  Lmy  had  tamed  on  fraad,  Baron  Oleasby's  observa- 
tion might  be  aooepted.  Praad  is  a  tort,  and  negligence 
is  a  tort,  and  there  is  no  reason  per  u  why  they  ahoald 
not  be  governed  by  the  same  mlee.  Baron  Figott  pats 
his  decision  partly  on  the  ground  that  the  wife  was  a 
person  who  oonld  not  oontraot  for  herself ;  but  the  action 
was  framed  in  tort,  and  not  in  oontraot.  tTpon  an  aotion 
differently  framed  it  is  possible  that  the  hnaband  might 
have  recovered  in  his  oontraot  for  any  expenses  or  in- 
oonveaienoe  to  which  he  may  have  been  pat  by  the' 
illness  of  his  wife.  As  Oeorgt  v.  SldvingUm  stands,  it  is 
disapproved  by  the  jadges  in  Heaven  v.  Pender.  Mi. 
•Tastioe  Field  says : — "  I  quite  agree  that  there  is  no  dis- 
tinction between  Oeorgt  v.  SHvinglon  and  this  case ;"  bat 
WmterboUam  v.  Wright  was  not  oitod  in  Oeorge  v.  Skivington, 
and  the  learned  jadge  prefers  that  case.  Mr.  Justice 
Cave's  judgment  is  to  the  same  effect ;  bot  he  adds  that 
one  of  the  judgments  in  Qeorgt  v.  Skivington  "  proceeds 
on  the  assamption  that  there  isakind  of  negligence  aualo- 
gons  to  fraad,  something  of  which  all  the  world  can 
complain."  Upon  the  true  reading  of  Langndge  v.  Levy, 
as  we  have  seen,  fraad  is  not  a  oaase  of  aotion  of  which 
all  the  world  can  complain.  In  Winterbotlom  v.  Wright 
the  jadges  were  very  careful  to  reduce  Levy  v.  Langridge 
to  reasonable  dimensions;'  bat  the  statement  of  tlie 
decision  made  by  Lord  Abinger  is  another  example  of 
the  facility  with  which  the  case  is  misunderstood. 
Lord  Abinger  says :  "  We  ought  not  to  attempt  to  ex- 
tend the  principle  of  that  decision,  which,  although  it 
has  been  oited  in  support  of  this  aotion,  wholly  fails  as 
an  authority  in  its  favour;  for  there  the  gan  was 
bought  for  the  use  of  the  son,  the  plaintiff  in  that 
action,  who  could  not  make  the  bargain  himself,  but 
was  really  and  substantially  the  pturty  contracting." 
This  view  of  the  oase  would  have  been  wholly  repu- 
diated by  Baron  Parke,  as  we  have  seen.  Baron  Aldet- 
son,  who  was  a  party  to  Langridge  v.  Levy,  in  his  judg- 
ment in  WinterboUom  v.  Wright  puts  the  right  oonstruo- 
tion  on  the  former  oasa  All  the  jadges  agreed  that 
the  coachman  had  no  right  of  aotion  against  the  coach- 
builder,  whose  duty  was  to  the  Postmaster-General. 
Mr.  Jastioe  Field  and  Mr.  Justice  Cave  take  the  same 
view  of  Heaven  v.  Pender.  The  County  Court  jadge  had 
found  in  favoar  of  the  plaintiff,  but  this  judgment  was 
Bet  aside.  The  oonfosion  which  is  frequently  found  in 
this  branch  of  the  law  depends,  we  thiol:,  on  the  ease 
with  which  readers  of  Langridge  v.  Levy  are  misled  in 
reading  that  case.  It  is  a  case  which,  after  all,  does 
not  decide  a  principle  of  very  general  application,  as 
the  facta  were  special.  As  we  read  the  judgment,  it 
decides  that  an  actionable  misrepresentation  may  be' 
made  tbrongb  a  third  party  to  some  one  else,  althoagh 
it  is  also  ma^e  to  the  third  party  himself,  and  althoagh 
a  oontraot  is  made  with  the  third  party  himself,  if  the 
statement  was  intended  to  be  oommanioated  to  the 
injared  party,  and  intended  to  be  relied  on  by  him.  It 
dose  not  decide  that  where  a  fraud  is  committed  all 
the  world  may  bring  an  action,  if  injured  by  the  fraud. 
Still  less  does  it  decide  that  an  aotion  of  tort  may  be 
brought  against  the  tort-feasor  by  any  person  who  is 
injared. — Laui  Journal. 


PROPESTY  HELD  IN  MOBTMAIN. 

One  of  the  latest  of  Parliamentary  r«tams  shows  the 
extent  of  real-property  throaghoot  the  kingdom  that  is 
held  in  inortmain,  or  for  charitable,  pablic,  or  perpetual 
nses,  or  in  such  a  way  that  no  snooesaion  duty  is 
payable  thereon.  More  than  one  and  a  half  million 
acres  are  so  held  in  England  and  Wales,  284,000  in 
Ireland,  and  nearly  130,000  in  Scotland.  Taking  the 
aggregate  area  of  the  tJuited  Kingdom  at  seventy-seven 
and  a  half  million  acres,  it  would  seem  that  one  acre  in 
every  thirty-nine  comes  within  the  scope  of  the  retam, 
and  in  England  and  Wales  about  one  in  every  twenty, 
three  acres.    These  facts  shoald  help  to  dispel  the 


common,  but  of  ooarse  erroneous,  notion  that  from  th« 
time  of  Magna  Charta  to  the  Aot  of  Geo.  2  the  Legis- 
lature has  been  oonatantly  engaged  in  placing  absolote  . 
prohibitioas  upon  oorporations  holding  lands  in  mort- 
main. It  can  hardly  be  supposed  that  the  recent  re- 
laxations in  favour  of  public  parks,  schools,  &o.,  have 
had  any  material  effect  upou  the  flgurea.  The  return, 
therefore,  shows  clearly  that  the  statutory  restrictions 
are  in  practice  found  less  atriogent  than  is  generally 
imagined. — Law  Timet 


ADMISSION  OF  A  SOLIOITOB. 

Mr.  Maurice  Healy  (brother  of  Mr.  Hsaly,  M.F.)  has 
been  admitted  a  Solicitor  of  thei  Court  of  Judicature. 
He  was  awuded  a  special  certlfioate  at  the  late  exami- 
nation. 


NOTES  OP  ENGLISH  CASES. 

[From  the  Xa»  /oumat] 
SUPREME  COURT  OP  JUDIOATUEE. 

COORT   OF  ApPBAI. 
\ 

(Before  JmiL,  M.B.,  Bbrt  and  Conoir,  JjJS.) 
In  re  Bobsbts,    Ex  parte  Pbioi. 

July  27. — Banirviftey — /urudtctioii — Diian%ion—Fravi' 
dvitai  deed— 13  EUe.,  c.  S.—JBanirupley  Act,  1869,  (.  ?£. 

This  was  an  appeal  from  a  deoision  of  Bacon,  C.J., 
reversing  an  order  of  the  Oouoty  Ooort. 

The  bankrapt  bad,  about  eighteen  months  befods  the 
date  of  the  bankraptoy,  oonveyed  to  his  father,  pro- 
fessedly in  oonaidsratioa  of  £100,  land  worth  aboat 
£600.  The  trastee  alleged  that  after  the  eseeation  of  . 
the  ooaveyanoe  the  bankrapt  continned  to  deal  with 
the  property  as  absolute  owner,  and  he  applied  to  th«' 
OonnW  Ooart  to  have  the  deed  declared  void  on  tfae 
ground  that  it  wasexeouted  for  the  purpose  of  defeating 
the  creditors.  The  father  objected  to  have  the  qneetioa 
tried  in  the  County  Court,  and  wished  to  have  it  tried 
in  the  High  Coart. 

The  Ooanty  Court  judge  overruled  the  objeetion,  and 
declared  the  deed  void. 

This  deoiaion  was  reversed  by  Bacon,  O  J'.,  who  hald^ 
that  the  case  was  one  in  which  the  Court  of  Baakroptoy 
ought  not  to  exeixiise  its  disoratiooary  jarisdiction  undar 
section  72  of  the  Bankruptcy  Act,  1869,  bat  leavath*' 
question  to  be  tried  by  the  ordinary  tribunals. 

The  trastee  appealed. 

WinUov,  Q.C.,  and  F.  TKompion,  for  the  appellant. 

Yate  Lee,  for  the  respondent,  was  not  heud. 

Their  Lobdbhipb  held,  affirming  the  decision  of 
Bacon,  O.J.,  that,  oottsidaiing  there  Were  allegations  of 
gross  frand  against  the  father  and' the  son,  and  that  the 
value  of  the  property  Involved  was  large,  the  Court 
ought  not  to  compel  the  father— who  was  not  a  bankrapt 
and  not,  therefore,  directly  amenable  to  lAie  jarisdiction 
of  the  Court  of  Bankruptcy.— to  snbmit  to  the  jarisdic- 
tion of  the  County  Court. 


mOH  COURT  OF  JUSnOE. 

Cbancsry  DirisiON. 

(Before  BiMMi,  Y.a) 

JbBosRBT. 

Aug.  2. — 0(m»eyancing  Act(4i^  45  Viet.,  e.  it),  :  39 — 

Order  binding  married  woman'i  property — Oomeat  qf  married 

woman — Evidence. 

In  this  oase  an  order  was  made  in  chambers,  under 
section  S9  of  the  Conveyancing  Act,  1881,  binding  the 
interest  of  a  married  woman  in  property  with  a  restraiot- 
on  anticipation  subject  to  her  consent  being  showo. 

H.  B.  Howard  asked  that  the  order  might  be  drawn 
up  on  a  written  request  to  the  solicitors  signed  by  the 
married  woman,  her  signature  being  verified  by  affidavit. 
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The  lady  lived  in  Norfolk  nod  was  oonfiaed  to  her  hom«. 
He  referred  to  Sodgei  v.  Hodget,  61  Law  J.  Bap.  Chano, 
649. 

BiooH,  y.O,,  Mid  the  order  might  be  drawn  np  on 
this  eWdenoe,  without  the  separate  ezamiaation  or 
farther  proof  of  the  oonsent  of  the  married  woman. 


Bbowh  v.  Bubdbtt, 

Aog.  2. — WiU — Dinetion  to  brick  up  hotue  and  furniture 
fur  twenty  yean — Invalid  trutt—JnteHaey — WHU  Act,  1837, 
$.S. 

Testatrix  devised  a  honse,  garden,  orohard,  and  ont- 
boildiags,  at  Gilmorton,  Leioeatersbire,  to  trasteea  upon 
tmst  immediately  after  her  faneral,  and  on  the  same 
day,  to  oanse  the  doors  and  windows  of  every  room, 
except  the  kitchen,  back  kitohen,  middle  attio,  and  ball, 
and  of  the  ooaoh  honse,  to  be  well  and  effeotnally 
brioked  np  from  the  oatside,  with  every  article  of 
whatever  kind,  that  might  then  be  therein,  inoladiog 
bet  docks,  at  her  decease,  and  canse  the  same  to  be 
repaired  and  renewed  as  occasion  shonld  require,  and 
BO  bricked  np  to  oootinne  for  the  term  of  twenty  years 
after  her  deoease ;  and  Babjeot  to  (he  trasts  aforesaid 
upon  tmst,  to  place  in  and  remove  at  pleasure  some 
respectable  married  oonple  in  the  actual  occupation  of 
the  kitohen,  baok  kitohen,  middle  attic,  and  hall,  and 
allow  them  to  live  there  rent  free,  in  consideration  of 
their  taking  care  of  the  said  messuage  and  premises, 
and  particularly  the  blockade  to  the  doors  and  windows ; 
and,  from  and  aftor  the  term,  the  testatrix  devised  the 
property  to  devisees  beneficially.  The  testatrix  gave  a 
number  of  minute  directions  to  her  trustees  as  to  the 
blockiog-up  of  the  premises,  and,  it  they  failed  to 
comply  with  her  direotions,  gave  over  to  oUier  persou 
interests  given  to  the  trustees. 

The  testatrix  died  in  1872.  This  was  the  further 
consideration  of  an  administration  soit,  and  one  ques* 
tion  was  as  to  the  validity  of  the  truste  for  the  term  of 
twenty  years,  it  being  contended  that  the  Wills  Aot, 
f.  8,  only  empowered  a  positive  disposition  of  property 
to  be  made;  and  that  the  negative  tmst  to  leave  the 
property  unenjoyed  was,  in  e£Feot,  an  intestacy  tor  the 
term  of  twenty  years. 

E.  K.  Kardahe,  Q.O. ;  Marten,  Q.O. ;  Htmming,  Q.C. ; 
lliUer,  Q.C. ;  Langley,  Tate  Lee,  BrtU,  S.  Hall,  and  PMUp* 
for  the  parties. 

Baoom,  V.C,  made  a  deolaration  thai)  the  trusts  of 
the  real  and  personal  estate  in  question  were  invalid, 
and  that  such  real  and  personal  estate  passed  as 
undisposed  of  for  the  term  of  twenty  yea^  from  the 
death  of  the  testatrix. 


(Before  Kat,  J.) 
/n  re  Olasx. 

July  81. — Iirfant—Rdigion, 

This  was  an  application  by  the  mother  of  an  infant, 
eight  years  of  age,  who  was  entitled  to  real  estete  in 
Lancashire,  for  the  appointment  of  herself  and  a 
paternal  uncle  as  guardians.  The  father  was  a  Pro- 
testent;  he  had  allowed  bis  ehildren  to  be  baptised, 
and,  80  far  as  they  were  capable,  edncated  in  the 
Boman  Catholic  faith,  which  the  mother  held.  The 
infant  in  question  Was  the  second  child,  a  son  who  was 
under  threis  when  his  father  died.  There  were  two  other 
diUdren — girls — who  had  no  property.  The  family  lived 
abroad.  The  father  did  not  attend  any  Protestant 
place  of  worship,  but  sometimes  went  with  his  wife  to 

/.  Peartm,  Q.C,  and  Bagiha'ae  for  the  application. 

Coohton,  Q.C,  and  E.  Bond,  contra. 

Kit,  J.,  held,  on  the  evidence,  that  the  father  had, 
by  his  acts,  indicated  an  intention  that  the  infant  should 
be  brought  np  as  a  Boman  Catholic ;  and  that  it  would, 
under  the  circumstances,  be  more  beneficial  to  the 
infant  that  he  shonld  be  brought  up  in  that  faith ;  and 
made  the  order  asked. 


TEXT-BOOK  ADDENDA. 
[From  th«  Imt  JownuU.J 

Order  XVI.,  RuU  IS. 

Ldy  and  PoxiBee*  on  the  Judicature  Aete  (Srd  Edition),  157. 
WUton  on  <A«  /udieature  Aeli  {tnd  Edition),  180. 
The  consent  reqqired  to  be  given  by  a  proposed  new 
plaintiff  need  not  be  in  writing.  It  is  snfficient  if  the 
solicitor  of  the  original  plaintiff  stetes  that  be  consents  on 
his  behalf  (Oox  v.  Jamet,  51  Law  J.  Bep.  Chano.  184). 

TheoMd  on  Wille  (tnd  Edition),  tSS. 
A  gift  in  remainder  after  a  life  interest,  to  the  persons 
who  Hball  "  then  "  be  the  testator's  next-of-kin  is  a  gift  to  a 
hypothetioal  class,  to  be  aaoertained  as  if  the  testator  had 
dieid  whan  the  tenant  for  life  died  {Slurgt  to  the  Ortat 
Watem  Bailway  Company,  SI  Law  J.  Bep.  Chanc.  185). 


Joyce  on  the  Ihetrine  of  IiyuncHoni,  109. 
Kerr  on  It^anctione  (2nd  Edition),  170. 

An  action  by  a  reversioner  of  a  cottage  to  restrain  the 
continoanoe  of  a  nuisance  was  dismissed  on  thegionnd  that 
there  was  no  permanent  injury  to  the  revemion  {Cooper  v. 
Onditree,  61  Li^w  J,  Bep.  Uhana  189). 


CO&EESFOirSEVCE. 

Ittten  and  ee»MHM<MM»iu  lalOMM/tr  puNicatioH,  and  addruu4 
to  Tri  Editob,  U,  Upper  aaettUle-ilnel,  Duttin,  niu(  6a  caMimtleaUd 
bt  the  noma  <if  the  wrtlar,  not  MWMoHlir  for  pabUciUion,  but  om  a 
guaranteo  of  good  faith. 

We  cbrow  open  the  colamni  ot  this  Joaratl  mmt  wUllngljr  for  the 
diicoMlon  of  subject*  a(  intereet  to  tbe  ProfeMloni  bat  It  miut  be 
anderatood  that  Ve  do  not  neceuwilx  •(rea  with  all  the  opinions 
ezpreeted  bj  oar  eorreapondente. 

WITNESSES  TO  AGBEEaiBNTS  FIZINQ  FAIB 
BENTS. 

TO  TBS  BDnOIt  or  THE  IBISH  ULW  TUnSS. 

Sib, —Having  written  to  the  Land  CommiRsion, 
suggesting  that  Oommissioners  to  Administer  Oatha 
should  be  eligible  as  witnesses  to  a  tenant's  signature 
ot  agreements  fixing  fair  tents,  my  firm  have  received  a 
reply  from  Mr.  Oodley,  in  which  he  states — "  Though  a 
Commissioner  for  Administering  Oaths  is  not  specified 
in  the  form  as  an  allowable  witness  to  tbe  signature  ot 
a  tenant,  no  objection  will  be  made  to  receive  an  agree- 
ment so  witnessed," 

This  may  interest  some  of  your  readers. 
Tours  faithfully, 

A  Bdbscbibbb. 

DubUo,  17th  August,  1882, 


COUET  PAPERS. 
OOUBT  OP  BANKRUPTCY. 

AOJITDIOAnONS  m  BAKKBOPTCT. 
Tfu  dalu  (If  AaaMeattoM  artjlnt  gittn,  tht  SUtinti  foUo»  i»  tttata. 

Dennehy,  Michael,  of  Main-street,  Hallow,  in  the  oounty  of 
Cork,  shopkeeper,  trading  as  Dennehy  and  Co.  August 
8.  Taaday,  September  6,  and  Friday,  September  23. 
Thomae  Gerrara.  soir. 

Little,  John,  formerly  of^  Dungannon,  in  the  county  of  Tyrone, 
and  lately  of  Dnndalk,  in  the  county  of  LouCh,  and  now 
of  2  Elizabeth-place,  off  Oriel-etreet,  in  the  city  of  Dublin, 
lately  carrying  on  the  trade  or  business  of  hoilder  and  con- 
tractor in  copartnership  with  James  Little,  nnder  the 
style  and  firm  of  "  Lvtie  Brothers."  August  4;  Friday, 
September  1,  and  Friday,  September  15.  WeUv»gton  Young 
and  B.  Thompmn,  aolrs. 

Lunham,  William,  of  Ruasell-street,  Tralee,  In  the  county  of 
Kerry,  provision  merchant.  August  4 ;  Friday,  Apfiua- 
her  1,  and  Friday,  September  16.    Samuel  Beaner,  solr. 
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*  Sharea  not  (nllr  paid  ap  are  giren  la  ItaHa.         tad 
Bank  Rata— Of  Diaeoaat-4  oer  cent..  17th  Aognat,  1«8S. 
or  Deposit— 1  per  cent..  2Srd  March.  1881. 
Name  Dari— Angoat  19th,  and  September  Uth,  1881. 
Aoeount  Dara-Aogost  SOtta,  and  September  lAti,  1881 
Blulneasaomiaeneeaat  1 M  p.a. 

The  Stock  Exchange  and  Brokera'  OIBeaa  wUl  be  doted  on  Satnr^ 
dajri  daring  the  montba  of  Jal7  and  Aogoat 

HoOowajfi  OkttmeKt  amd  PilU.—OM  Woo^  Bona,  and  Uloera.— 
Dailj  experience  oonflrma  the  fact  which  haj  triumphed  over  oppo- 
Mtlon  for  tblrtj  Teara  —  tIx.,  that  no  meani  are  known  equal  to 
Holloway'i  remedia,  for  curing  bad  legs,  soree,  wounda,  dlaeaaea  cf  the 
•kin,  et7slpelaa,  afaeoeaua,  borni,  laalde,  and  in  truth,  all  oaaea  where 
the  ikin  l<  broken.  To  core  theae  inllnnlties  quickij  ii  of  pri  nary 
iuportanoe,  aa  the  oompnlaory  oonflnement  indoori  weaktna  the 

Sinaral  health.  The  ready  meana  of  cnra  are  found  in  Hollowar'e 
Intment  and  Pilla,  which  heal  the  eorea  and  expel  their  caoae.  In 
the  Terr  wotit  oaaea  the  Ointment  tiaa  aoooeeded  In  effecting  a  perfect 
enre,  after  ercrr  other  means  haa  tailed  of  girlnganrfvUat  Oeaperaia 
caaes  beat  dtaplay  Its  TirtoesL 


BIKTHS,  MARKIAQES.  AKS  DEATHS. 

BIRTHS. 
HOLMES— Aoguat  17,  at  Arlesburr-road,  the  wife  c<  Alex.  Bolmei, 
Eaq.,  H.A.,  barrlster4t-Iaw,  of  a  aon. 


UARRIAGB8. 

CRAIO  and  BUHB— August  10  (by  apedal  licence),  at  the  reildenoe 
of  the  bride's  mother,  Crumlin,  br  the  Rev.  Alexander  Colquhoun 
Canning,  assisted  by  the  Rev.  John  M'Dermolt,  Belmon^  Belfast, 
J.  Walker  Craig.  Esq.,  M.A.,  taarristerat-law,  to  Ellxa  Oakman 
(Elate),  youngest  daughter  of  the  late  (jeorge  Alexander  Hume,  Esq, 
H.D.,  of  Crumlin,  County  Antrim. 

ROBS  and  DEANB— August  17,  at  the  Pariah  Church  ot  St.  Mkshan, 
Dublin,  by  the  Rer.  E.  J.  Stokes,  &D.,  asststvd  I9  the  Rer.  R.  8. 
O'Loughlln,  B.A.,  Incumbent  of  SixmilecKiea.  John  Rosa,  Esq., 
LL.B.,  barrister-at-law,  eldeet  son  of  the  Rer.  Robort  Ross.  ArdfOTle, 
Loqdondarrr,  to  Catherine  Mair  Jeffoook,  onlr  sunirlag  ebOd  it 
Lieut  -Colonel  Deene  and  Mary  Stoliart  Mann,  Dunmoyle,  Coantjr 
Tyrone. 

DEATHS. 
JORDAN— August  18,at  her  residence,  Uastlebar,  Margaret  Josephine, 

reliot  of  the  late  Mylas  Jordan,  Esq.,  Crown  Solidtqr. 
ROWAN— August  11,  at  his  resldsnoe,  Florenoe-terrace,  Northland- 

roed,  Derry,  William  T.  Rowan,  Esq.,  solicitor. 

FONBRAL   REQUISITES   OF    EVBRT 
DBSCRIFTIOK. 

49,     WALLER,     50, 

DENZILLE-STREET.  3:7 


PUBLIC  NOTICES; 

ASSURANCE  AQAIN8T  ACCIDENTS  OP  ALL  KIMDa 

ASSURANCE    AQAIN8T    RAILWAT    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OK  EMPL0TBE8'  LIABILITY. 

OAILWAY  PASSEN^RS'  ASSURANCE  CO., 

1  ti    the  oldest  and  largest  Company,  Inaoring  against  Aocidents  of  all 

klnda    The  Rt.  Hon.  Lord  Kinnalrd,  Chairman.    Subscribed  Capital 

£1,000,000.  Paid-up  Capital  and  Reaerre  £140,000.  Moderate  Pi«minma, 

Bonus  Allowed  to  Insurers  after  dve  years.     £1,700.000,  haa  been  paM 

as  oompenaatian.    Apply  to  the  Clerks  at  the  Railway  Btattons,  the 

Local  Aganta,  or  64  Comhill,  or  8  Grand  Hotel  Buildings,  Charing 

Cross,  London.  Wiluak  J.  VuH,  Secretary. 

Agents— MeaaisL  Dudgeon  A  Bon,  118  Grafton-strret,  Dublin,  or  M 

Comhill,  London.    Messn.  Stewarts  A  KIncaid,  8  Lehister- 

street,  Dublin.  67 

On  th*  Firtt  Dag  qf  tach  ifonth. 

FALCONER'S  A-B-C  RAILWAY  GUIDE. 
Price  8d.,  by  poat  Hi. 
THE  KOST  COMPLETE  TIME  TABLES, 
An> 
Beit  AnrssTisiifa   Mxdivm   iu  iKMLAim, 

^OHa  Fauwxxa,  SS,  Uppxa  SACKTitLS.<niBT,  Ddbliii, 
And  at  all  Booksellers  and  Railway  Stalls. 

"  174JI  irXynPAPEBS  RECOMMBSD  TBBM.-  See  Tha  OmMe. 


LITHOGRAPHY } 


Kapa,  PLAxa,  HisiOiu.  Platis 
CiBCULAxa,  Ac,  exeoated  by 

JOHN  FALCONER, 

6S,  Uppib  SAOKTiLLi-BTRnr,  Dublin. 

BINDING  »«THB  IRISH  LAW  TIME&"— 
Scascxnaxa  ar«  infomed  that  they  can  have  THM IB/BB  LA  W 
TtltBa  ABD  aOLICITOBB-  JOOBBAL,  with  TITLE  PAGE  and 
Copious  INDEX,  Boond  at  tha  following  Prices,  per  Tolmne,  Tta.:— 
Wliola-boandlnCloth.ls.<d:half-bonndinLawCalf,4s.:  whole-bound 
la  Law  Calf,  (a.  M.;  also,TH>  laiaa  Law  Tntaa  RBPoars,  or  Public 
OaKiSAi,  SiAToras  can  be  bound  separately  at  the  foUowlag  chargea 
each:— Whola-bODBd  In  Cloth,  la.  9d. ;  half  boond  la  Law  Calf,  *t, 

AT  TBI  omcB, 
U,  UPPER  8ACKVILLE-8TREET,  DUBLIN. 

CASES  for  holding  Thb  Irish  Law  Timrs,  aiis 
SOLIOITOBa'  JouxxAL,  for  One  Year,  can  be  bad,  Lettered  on 
side, Prioe— half-bonad Leather, 4a.;  whole-bonndleather, ts.,br  Post 
4d.  extra,  at  the  Ofllce  ot  tha  Jonraal,  n  Drrsa  SAcxTiux-arxxxT, 

DOBUI. 
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THE  IRISH  LAW  TIMES,         [Aua.  19,  1882. 


PUBLIC  NOTICES: 


s 


UMMER     TOURS    IN     SCOTLAND. 


GLASGOW  AND  THB  HIGHLANDS. 
(fiayal  Boutt  via  Crinan  and  Calakmian  Canalt.) 
Bo7*I  Hiil  Steamer  COLDMBA  or  lONA,  from  GLucmw  Din,T, 
at  7  a.m.,  from  0&b£hook  at  9  a.iB.,  conTeying  in  oonnaxion  with  his 
Weat  HigliUnd  Bteamera  paaaengera  for  Oban,  Fort  William,  Inrer- 
i^eaa,  Lochawe,  Skje,  Oalrlocta,  StaSa,  lona,  Gleaooe,  Stomoway,  Ae. 
Official  Guide,  Sd. ;  lUustrated,  6d.  and  li.  Time  BiU  wUh  Map  and 
^ares  free,  at  Cassok  Bbos.,  7  Grafton-atreet,  Dublin;  or  bj  poit 
from  the  owner,  Datid  UAoBBAnti,  lit  Hope^treet,  Glasgow.       79 

B8TABLI8HBD  18*1. 


BIRKBECK  BAN    K^ 

Southampton  Buildings,  Chancer/  Lane. 

Current  Aooonnta  opened  according  to  the  usual  practice  of  other 
Bankers,  and  Interest  allowed  on  the  minimum  monthly  balances  when 
not  drawn  below  £M.  No  commis^n  charged  for  keeptog  Aoeounts, 
CKoepting  under  exceptional  drcunutances, 

The  Bank  also  receives  money  on  Deposltat  Three  percent.  Interest, 
npayable  on  demand. 

The  Bank  undertakea  for  its  Customers,  free  of  charge,  the  custody 
oTDeeda,  Writings,  snd  other  Securities  and  Valuables;  the  collection 
ol  Bills  of  Exchange,  DiTldends.  and  Coupons;  and  the  purchase  and 
■ale  of  Stocks,  Shares,  and  Annuities. 

Letters  of  Credit  and  Circular  Notes  issued. 

A  Pamphlet,  with  ftill  particulars,  on  application. 

FBAN0I8  RAVENSCBOFT,  Manager. 
6j_ 

TBI  BiBSU<»  Bonsnia  Sooibtt's  Absdal  Bsosim  bsoxbd 
FiTB  Miixross. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  FEB  MONTH,  with  immedUta  possession  and  no 
rent  to  pay.    Apply  at  the  office  of  tlie  Bibkbbok  Boiloiro  Socibtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVB  BHILLINGB  FEB  MONTH,  with  Immediate 
possession,  either  for  building  or  ganlening  pnrpoaea.  Apply  at  the 
offlce  of  the  Bikxbbck  Fsexhou)  Lakd  Socibtt. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  BAYKN8CBOFT,  Manager. 
Bonthampton  Buildings,  Chancery  Lane.  63 

WATCHES — JEWELLERT Before  you  buy  a 
watch  or  Jewellery,  send  for  the  Midland  CoDnliM  Watch 
Company's  Catalogue,  beantifully  illustrated  with  over  600  copper-plate 
engraringa,  and  sent  gratit  and  pott  fru  on  appHcattan.  Address  A. 
FxKCT,  Manager,  Vyse-street,  Birmingham.  igi 

HENDBICK  and  CO, 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  ABTIST8'  WABBH01T8E, 
18  OI^ABE-STBEBT, 

DUBLIN.  106 


PATENT  OFFICE,  DUBLIN. 

T    E.  FAHIE  &  SON,  Consulting  Engineers  and 

(it  Patent  Agents,  S,Nassau.etreet,  Dublin,  and  8S3,  High  Hcdbom. 
London,  transact  erery  descriptian  of  busineas  relating  to  Patents  for 
InrentioBS,  Begistratlon  of  Designs,  Copyrights,  and  Trade  Marks. 
Authors  of  "  Hand-book  on  British  and  Foreign  Patent  Law."  A 
niper  on  the  Law  of  Copyright  An.,  to  be  had  on  appUoation,  price 
Slznmec.  31 

^  LIVERPOOL. 

P'  RIVATE  ENQUIRIES  and  INVESTIGATIONg 
OOBDDCTBn  BT 

MB.  THOMAS  DEANB, 

17,  DALE-STREET  (mot  ika  Bxduatga), 

Twenty-five  Tears'  Taried  Policx  and  Social  experieovse. 


Efficient  Stan. 

MODBBATE     CHABGBS. 

Beferences. 

SSTABLlaHSB  1878. 
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IKISH   LAW  TIMES. 

WANTED  the  following  Numbers,  for  which  full 
price  will  be  given :— R  S4,  68,  68, 104,  lia,  117,  808,  810. 

Apply— 63,  UppBB  Baokvillx-stbbbt,  Ddbuii. 


PUBLIC  NOTICES: 


DW.        CARROLL, 
•     14,  LOWER  8ACKVILLE-8TBEET,  DUBLIN, 
Wishes  to  csll  attention  to  his  large 
STOCK    OF    NOTEPAPEB8    AND    ENVBLOPB8, 
Direct  in  erexy  instance  from  the  Maker*. 
Tlisy  are  Bold  to  the  Public  at  Wholesale  Frioea. 

HU  large  Stock  of 

LEATHEB       GOODS, 

Comprising  Bags,  Fnraea,  Walleta,  Pocket  Books,  Motallla  Kemo-. 

randiim  Books,  Blotters,  Writing  Cases, 

With  every  srticle  connected  with  Stationery, 

Are  Sold  much  under  usual  diarges^ 

Prise  Medal  Account  Book  Manufacturer. 

Letterpress  and  Lithographic  Printer. 


SttimaUtfireo  of  ehar^ 


1* 


T  ITEBARY    and   GENERAL    SALE     ROOMS, 

1j    No.8D'Oiier-street,tlieonly8ale  Roomsinlrelandwhereintlw 

Proprietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  ValmUor  (Asristant  for  86  yean 

to  the  late  Mr.  J.  F.  Jones), 
BespeotfuUy  invites  the  attention  of  Solicitors,  Executors,  Trustees, 
Assignees,  or  others  interested  in  the  djspcsal  of  Lilnsiies,  Artlstio 
ESeoU,  Household  Furniture,  Jkc,  to  the  unequalled  fadUttas  tllat  be 
possesses  for  realising  the  full  value  of  all  property  entrusted  to  his 
care.  Law  Librariea  receive  the  special  attention  that  produced  such 
aatlatsctory  results  in  tlie  sales  of  tlie  Libraries  of  Baron  Greene,  Baron 
PIgott,  Judge  Rsdcliffe,  Sergeant  Armstrong,  and  many  othera. 
Valuations  nude  for  Protiata  or  other  purposes  on  moderate  termsL 
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STOKES  BROTHERS, 

PUBLIC  ACCOUNTANTS  AND  AUDITORS, 
LONDON  AND   LANCASHIRE   INSURANCE  CHAMBERS, 
22,    WESTHOKBLAND-STHEET, 

DUBLIN.  *n 


PUBLIC  ACCOUNTANTS  AND  AUDITOHS. 

ROWLEY,     HUMPHRIES     &     CO., 

71),  DAMB-STREET,  DUBLIN  (oppoaite  Munster  Bsnk), 
sre  engaged  in  all  Matters  of  Aecounta  in  Chanosry,  Bankruptcy, 
Partnerskiip  Aocoimts.  Ac,  Ac.  160 

PETERSON  St  SON, 

1  PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

Livbbpool  add  Lokdos  Cbahsbks, 
1,    FO  STEB-PLACB,     C  O  LL  E  G  E- O  R  BE  N, 

DUBLIN.  813 


c 


N, 


AN  IMPORTANT  CONVENIENCE  TO  LAW 
WBITER8  AND  SOLICITORS. 

STEPHENS' 
SCABLET  INK  for  STEEL  PENS. 

This  Ink  is  nnaSeoted  by  steel  pens:  It  is  a  most  brilliant  and  psr> 
manent  colour ;  it  retains  its  briUlant  colour  upon  parohnient,  and 
oonsaqnently,  of  great  value  to  SoUoilors  and  Draughtsmen. 

Sold  in  stone  bottles,  by  all  Stationera,  at  la.,  3s.,  ta.,  and  6a.  eaeht 
and  in  glass  bottles  at  6d.  and  la  each.  jSi 

TO  THE  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

Q   F.  FITZPATRICK  wishes  to  inform  the  Solicitow 

t~e  of  Ireland  that  he  Is  a  Licensed  Valuator  of  Diamonds,  Jewellery, 
Silver  Plata,  Pearl  umamenis,  Ac.,  for  FBOBATiand  Faiiilt  Division, 
and  trusts  from  his  long  experience  and  practical  knowledge  to  merit 
a  share  of  their  patronage. 


Ill  0BAFT0N-8TREET  (Oppealte  the  Provost's). 
Late  of  Watkbhodsb  A  Co.'s 
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ALEX.     ROSS'S     NOSE     MACHINE, 

A.  Applied  to  the  Nose  for  an  hour  dally,  so  directs  tlw  soft  csrtilsge 
of  which  the  member  consists  that  an  ill-formed  noae  is  quickly  sha(,ed 
to  perfection. 

10>.  ed.f  Poll  n-M,  10s.  Bd,  lecnllf  pactod.    Pam/Mot,  Itoo  StampM. 
31,  LAMB'S  CONDUIT-ST.,  HIGH  HOLBUBN,  LONDON. 

HAIK  CURLING  FLUID, 

Curls  the  straightest  and  most  ungovernable  Hair,  >s^  dL, 
sent  for  64  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  ontstsnding  Ears,  lOs.  6d.,  or  Stamps.    His 

GBEAT   HAIR  RESTORER, 

8s.  6d. ;  it  changes  Gray  Hair  to  its  original  colour  very  quickly;  sent 

for  64  Stamps,    Every  speciality  for  the  Toilet  supplied. 

Beware  t^  Imitationt  of  Ami's  ariiete*. 
As  Chemists  keep  his  srtkdss,  see  tbst  yon  get  Us  BAIR  DTB  for 
either  light  or  dark  clours,  Sa  6d. ;  bis  DBPILATOBT  for  removing 
Hair  and  his  CANTBABIDES  for  the  growth  of  Wfalsken.  7 


Printed  and  PnbUsbed  by  the  Proprietor,  J OBH  Falcoiibb.  every  Satui  day,  at  68,  Upoer  Sackvllle-aireet.  In  the  Parish  of  St  Thomas 

and  City  of  Onblin.— &>ti>r<la»,  Aw^usf  19, 1883. 
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BIOHT   TO   COSTS   OUT   OF  PARTICULAR 
ESTATE  OR  FUND  IN  LITiaATION.— m. 

Whoa  it  ia  hoped  that  our  contribution  on  this  sabject 
will  be  found  practically  useful,  especially  by  reason  of 
its  many  citations  of  cases  not  elsewhere  collected,  nor 
to  be  found  without  some  degree  of  troublesome  research 
such  as  we  have  devoted  to  the  matter,  incomplete  indeed 
would  be  a  treatment  excluding  discussion  of  the  im- 
portant and  moot  topic  of  the  right  of  appeal  in  cases 
of  the  kind  under  notice,  particularly  as  it  has  been  the 
subject  of  adjudication  both  in  England,  Canada,  and 
America,  in  three  decbions  reported  so  recently  as 
July  29th,  August  1st,  and  July  1 2th,  respectively. 

Where  the  subject-matter  or  a  suit  has  been  settled 
before  litigation,  the  case  will  not  be  entertained  merely 
in  order  to  determine  who  is  entitled  to  costs :  Griffin 
T.  Bratb/,  39  L.  J.  Ch.  136 ;  and  see  the  Canadian  cases 
of  Re  HoUen,  39  U.  C.  R.  88 ;  Samon  v.  Haggart,  25 
Gr.  643.  And  it  is  on  the  same  principle  that,  with 
certain  exceptions,  appeals  for  costs  alone  will  not  be 
allowed,  for  the  court  will  not  inrestigate  the  merits  for 
the  mere  purpose  of  deciding  on  the  incidence  of  the 
costs:  Owen  v.  Griffith,  1  Ves.  Sen.  249;  Palmer  v. 
Waletbf,  L.  R.  3  Oh.  736 ;  and  see  the  Scottish  cases 
of  M'Aulay  v.  Adam,  1  S.  &  M'L.  665 ;  Ctyne's  Trustees 
V.  DumMK,  M'L.  &  Rob.  48 ;  Inglii  v.  Mansfield,  3  CI.  & 
Fin.  371 ;  and  the  American  cases  of  Dodge  v.  Stanhope, 
90  Amer.  L.  Reg.  828 ;  Canter  t.  Amer.,  ire.,  Ins.  Co.,  ■ 
8  Bet.  307 ;  Elastic  Fabrics  Co.  v.  Smith,  100  U.  S.  1 12 ; 
Lubherv.  The  "N.  H.  Quimby,"  8  Rep.  (Amer.)  806; 
Wood  T.  Weimer,  25  Alb.  L.  J.  298 ;  and  see  Daniel, 
Ch.  Pr.,  5th  ed.,  1332;  EifFe,  Jud.  Act,  115;  Wilson, 
Jud.  Act,  3rd  ed.,  60 ;  Seton,  Decrees,  4th  ed.,  1603. 
"Ordinarily,"  observed  Bradley,  J.,  delivering  the 
judgment  of  the  Supreme  Court  of  the  United  States, 
in  the  recent  case  of  Trustees,  $r.,  v.  Gremough,  accord- 
ing to  the  Reporter  (Boston,  U.  S.)  of  July  12tb,  1882 
(s.  C.  14  Cent  L.  J.  469,  25  Alb.  L.  J.  492)  »  a  decree 
will  not  be  reviewed  by  this  court  on  a  question  of  costs 
merely,  in  a  suit  of  equity,  although  the  court  has  entire 
control  of  the  matter  of  costs,  as  well  as  the  merits, 
when  it  has  possession  of  the  cause  on  appeal  from  the 
final  decree.  But  it  was  held  by  Lord  Cottenham,  in 
the  case  otAngell  v.  Davis,  4  Myl.  &  Cr.  360,  that  when 
the  case  ia  not  one  of  personal  costs,  in  which  the  court 
has  ordered  one  party  to  pay  them,  but  a  case  in  which 
the  court  has  directed  them  to  be  paid  out  of  a  particular 
fund,  an  appeal  lies  on  the  part  of  those  interested  in 
the  fiind.  Lord  Cottenham,  indeed,  suggested  other 
cases  in  which  an  appeal  might  lie  from  a  decree  for 
costs,  as  where  the  costs  are  part  of  the  specific  relief 
prayed ;  and  where  the  whole  of  the  facts  distinctly 
appear  upon  the  face  of  the  proceedings  themselves,  so 
that  it  is  not  necessary,  in  determining  the  question,  to 
enter  into  any  investigation  of  the  merits.  Bat  these 
suggestions  have  not  met  with  subsequent  approval; 
and  in  the  case  of  Taylor  v.  Doalen,  4  Ch.  App.  607, 
the  court  declared  that  they  were  not  disposed  to  extend 
the  case  of  Angell  r.  Davis,  and  dismissed  an  appeal 
brought  by  parties  ordered  to  pay  costs,  which  they 
claimed  should  be  payable  out  of  a  fund.  But  these 
discussions  in  the  English  courts  arose  under  a  system 
in  which  appeals  from  interlocutory  orders  are  allowed. 
We  can  only  entertain  an  appeal  from  a  final  decree; 


and  supposing  the  objection  to  the  appeal  on  the 
ground  of  its  being  from  a  deciea  for  costs  only  is  un* 
tenable,  as  we  thinK  it  is,  then  arises  another  question, 
whether  the  orders  appeJaled  from  amount  to  a  final 
decree."  On  this  question,  suffice  it  to  say  that  it  was 
held  that  a  decree  made  by  a  circuit  court,  directing 
payment  of  costs  and  expenses,  out  of  a  trust  fund  in 
court,  to  the  complainant,  the  fund,  in  the  mean  time^ 
remaining  in  the  court  in  course  of  administration,  was 
pro  tanto  a  final  decree  from  which  an  appeal  lay.  The 
other  question  it  is,  on  which  the  English  cases  were 
glanced  at,  with  which  we  have  here  to  do. 

Now  in  Owen  v.  Griffith,  ubi  supra,  an  appeal  for 
costs,  on  behalf  of  an  incumbrancer  who  had  been 
deprived  of  them  and  ordered  to  pay  the  plaintiCTs 
costs,  was  entertained  by  Lord  Hardwicke,  it  being 
said  that  the  incumbrancer  had  a  lien  on  the  estate  for 
costs,  as  well  as  for  his  demand,  and  therefore  the 
deprivation  of  costs  affected  the  merits  of  the  case — or, 
in  eflTect,  that  where  a  person  deprived  of  costs  has  a 
"  right "  to  them,  he  can  appeal.  Then,  we  have  the 
case  of  Angell  v.  Davis,  already  mentioned ;  and  again, 
there  is  Cotterell  v.  Stratton  (L.  R.  8  Ch.  App.  295  ;  see  2 
Fish.  Mtge.,  3rd  ed.,  1002-4),  where,  in  a  suit  to  redeem, 
a  mortgagee,  not  guilty  of  vexatious  or  oppressive  con- 
duct, was  refused  his  costs  of  suit,  Lord  Selborne  saying : 
"  The  right  of  a  mortgagee,  in  a  suit  for  redemption  or 
foreclosure,  to  hia  general  costs  of  suit,  unless  he  has 
forfeited  thpiubniotQe  improper  defence  or  other  mis- 
conduct, is  well  established,  and  does  not  rest  upon 
any  exercise  of  that  discretion  of  the  court  which,  in 
litigious  causes,  is  generally  not  subject  to  review. 
The  contract  between  mortgagor  and  mortgagee,  as  it 
is  understood  in  this  court,  makes  the  mortgage  as  a 
security,  not  only  for  principal  and  interest,  and  such 
ordinary  charges  and  expenses  as  are  usually  provided 
for  by  the  instrument  creating  the  s^uritr,  but  also  for 
the  pos^  properly  incident  to  a  suit  for  foreclosure  or 
redemption.  Xa  like  manner,  the  contract  between  the 
author  of  a  trust  and  his  trustees  entitles  the  trustees 
to  all  their  proper  costs  incident  to  the  execution  of  the 
trust,  by  way  of  indemnity  out  of  the  trust  estate,  as 
between  themselves  and  the  cestui  que  trust.  These 
rights,  resting  substantially  upon  contract,  can  only 
be  lost  or  curtailed  by  such  inequitable  conduct  on 
the  part  of  a  mortgagee  or  trustee  as  may  amount 
to  a  violation  or  culpable  neglect  of  his  duty  under 
the  contract,"  But  while,  as  we  have  seen,  Angell 
V.  Davis  failed  to  command  plenary  approval  in  T«^- 
lor  V.  Dowlen,  so,  the  effect  of  Cotterell  v.  Strattoa 
was  qualified  considerably  by  Re  Hoskuns'  Trusts  (6 
Ch.  Div.  281,  following  Taylor  v.  Dowlen),  where 
James,  L.J.,  holding  that  an  appeal  for  costs  will  not 
lie  where  a  trustee  has  been  deprived  of  them  on 
account  of  impropriety  of  conduct,  said :  *'  A  case 
where  a  trustee  nas  bee«k  deprived  of  costs  for  impro- 
priety of  conduct  is  no  exception  from  the  general  rule, 
that  an  appeal  for  costs  -alone  will  not  lie ; "  adding, 
after  stating  that  the  rule  has  been  adopted  by  the 
Judicature  Act  (see  Jud.  Act,  s.  52,  Ir. ;  Jud.  Act, 
1873,  s.  49,  Eng.),  except  where  the  trustee  is  entitled  .. 
to  costs  out  of  a  particular  estate  or  fund:  "The 
present  is  not  a  case  where  the  appellant  is  ex  debilo 
justitiai  entitled  to  costs,  the  costs  of  a  trustee  being 
subject  to  the  discretion  of  the  court."    This  being 


Digitized  by 


Google 


416 


THE  IRISH  LAW  TIMES.         [Aug.  26,  1882. 


directly  in  conflict  with  the  law  laid  down  in  CottereU  y. 
Stratton,  we  next  find  that  in  Re  Chennell  (6  Ch.  Div. 
492),  where  it  was  held  that  an  order  directing  payment 
to  a  trustee  of  his  ■"  costs,  charges,  and  expenses  "  of 
action,  properly  incurred,  is  not  an  order  as  to  "  costs 
only  "  which  are  "  left  to  the  discretion  of  the  court," 
wiutin  the  meaning  of  the  Jud.  Act,  and  therefore  that 
an  appeal  from  such  an  order  would  lie  without  the 
leave  of  the  court,  it  seems  to  have  been  considered 
that  the  fact  that  costs  have  been  ordered  to  be  paid 
out  of  a  particular  fund,  or  by  a  particular  person,  will 
not  lender  an  appeal  from  the  order  the  less  an  appeal 
for  costs,  such  a  direction  being  a  mere  incident  of  the 
order  as  to  the  mode  of  payment — a  result  arrived  at 
on  the  construction  of  O.  LV.,  Eng.  (Jud.  Act,  s.  53, 
Ir.),  and  opposed  to  the  view  taken  before  the  Jnd. 
Act,  in  such  cases  as  Anaell  v.  Davis  (uhi  gupra). 
Jessel,  M.R.,  was  one  of  the  judges  who  so  decided 
in  Re  Chennell;  bat,  we  also  find  him  a  party  to  the 
subsequent  decision  in  Farrow  v.  Awitin  (18  Ch.  Div. 
28  n,  where,  an  executrix  having  been  refused  her  costs 
in  the  court  below  on  the  ground  that  an  administration 
suit  instituted  by  her  was  unnecessary,  it  was  held  on 
appeal  that  she  was  entitled  to  costs  out  of  the  estate, 
and  had  been  guilty  of  no  misconduct  so  as  to  give  the 
court  power  to  deprive  her  of  "  her  right  to  costs,"  that 
the  costs  were  therefore  not  in  the  discretion  of  the 
court,  and  that  an  appeal  lay  from  the  order  as  to  costs. 
The  previous  decisions  on  the  subject,  however,  were 
not  there  cited :  and  considering  how  they  conflict,  it  is 
the  more  satisfactory  now  to  have  yet  another  deter- 
mination on  the  subject.  This  is  presented  in  the 
recent  case  of  Turner  v.  Hancock,  reported  in  the  Law 
J^bnes  of  July  29th,  holding  that,  altboagh  in  an  action 
a  trustee  may  be  deprived  of  his  costs  out  of  the  estate, 
such  costs  are  not  in  the  discretion  of  the  court,  and  an 
appeal  lies  without  leave  from  an  order  as  to  them ; 
CottereU  v.  Stratton  being  approved,  Farrow  v.  Austin 
followed,  and  Re  Hoskins'  Trusts  disapproved;  both 
Jessel,  M.R.,  and  Cotton,  L.J.,  appearing  to  consider 
that  the  same  rule  would  apply  in  proceedings  under 
the  Trustee  Relief  Act  (Et  cf.  Johnstone  v.  Cox,  19 
Ch.  Div.  17;  Eiheringlon  v.  Wilson,  1  Ch.  Div.  160; 
RowcUffe  V.  Ldgh,  26  W.  R.  726 ;  In  re  Rio  Grande  Do 
Sul  Steamsh^  Co.,  5  Ch.  Div.  282 ;  Ex  p.  RusseU,  uhi 
supra;  Dry  den  v.  Dryden,  3  Australian  L.  T.  43; 
Re  New  York  Prot.,  ^.,  &:hool,  25  Alb.  L.  J.  84^ 
And  still  more  recendy  we  have  the  case  of  Re  Woodhau, 
reported  in  the  Canada  Law  Journal  of  the  1st  inst, 
where  it  was  decided  as  follows : — Costs  should  not  be 
^ren  out  of  the  estate  in  administration  proceedings, 
unless  it  appears  that  the  litigation  has  been  in  its 
origin  directed  with  some  show  of  reason,  and  a  proper 
foundation  for  the  benefit  of  the  estate,  or  has  in  its 
result  conduced  to  that  benefit ;  and,  therefore,  in  this 
case,  where  no  benefit  was  shown  to  anyone  by  the 
administration  proceedings,  as  the  same  result  would 
have  been  secured  without  suit,  if  the  plaintiff  had  not 
acted  so  precipitately,  and  the  said  proceedings  were 
taken  against  the  will  of  the  adult  beneficiaries,  it  was 
held  that  the  expense  to  which  the  other  parties  had 
been  {>at  should  be  paid  by  the  plaintiff,  and  the  order 
reqoiring  her  to  pay  the  costs  should  be  affirmed, 
according  to  the  rules  laid  down  in  Mackenxie  v.  Taylor, 
7  Beav.  467,  as  explained  in  HUUard  v.  Pulford,  4  Ch. 
D.  889,  and  Rosebatch  v.  Parry,  2T  Gr.  193;  and 
farther,  following  Farrow  v.  Austin,  18  Ch.  D.  58,  that 
the  question  of  the  residuary  legatees'  costs  is  an 
appealable  matter. 

Thus,  after  so  mndi  doubt  and  diversity  in  the 
English  decisions,  the  subject  seems  at  last  to  have 
been  settled  in  the  same  way  contemporaneously  both 
in  England  and  across  the  Atlantic,  nor  can  we  (foubt 


the  salutoriness  of  the  result ;  while,  on  the  other  hand, 
a  different  result  "  would  tend  to  destroy,  or  at  least 
very  -nuiterially  to  shake  and  impair  the  security  of 
mortgage  transactions  and  the  safety  of  trustees,"  as 
Lord  Selborne  observed  in  CottereU  v.  Stratton,  and 
would  also,  as  he  says,  "  deprive  the  latter  class  [t.e., 
'  those  who  repose  confidence  as  to  property  in  their 
friends  or  neighbours '  ]  of  the  assistance  of  all  who 
cannot  afford,  or  are  not  inclinjed  to  bestow  npoo  the 
affairs  of  other  persons  their  money  as  well  as  tiieir 
trouble  and  time."  "  The  old  practice  of  the  Court  oC 
Chancery,  which  was  so  severe  upon  trustees,"  as  Sir 
G.  Jessel,  M.R.,  remarked  in  Turner  v.  Hancock,  "  had 
a  tendency  not  only  to  stop  honest  people  from  under- 
taking the  office  of  a  trustee,  but  was  an  injury  to 
cestuis  que  trust  by  frequently  compelling  them  to  employ 
as  trustees  the  very  persons  by  whose  acts  they  were 
likely  to  suffer  loss,  namely,  those  unscrupulous  persons 
who  are  willing  to  undertake  the  office  for  the  purpose 
of  making  pr^t  by  it "  ;  and  it  is  satisfactory  indeed, 
that,  as  so  recently  exemplified  and  affirmed  in  this 
case,  "it  is  not  the  course  of  the  court  in  modem' 
times  to  discourage  persons  from  becoming  trustees,  by 
making  those  trustees  who  have  done  their  duty  honestly 
liable  for  having  made  mistakes  through  a  mere  error 
of  judgment,  or  for  having  committed  innocent  breaches 
of  trust." 


MR  JUSTICE  O'HAOAN. 

Referring  to  Hr.  0.  Iiewis's  criticisms  in  the  House 
of  Oommons  on  the  appointment  of  Mr.  Jostioa  O'Hagan 
as  a  land  commissioner,  based  on  the  faot  o(  the  learned 
judge  having  in  his  yoiuger  days,  written  and  pnblished 
soma  verses,  oouotuMl  in  rather  strong  language,  and 
entitled  "  The  Union,"  the  Law  Times  says :  I£r.  Lewis 
has  sinoe  written  a  letter  to  a  Iiondon  newspaper,  in 
whioh  he  states  that  •  new  edition  of  the  veraas  is  now 
on  sale  in  London  and  Dublin,  and  that  in  May  last  he 
"  wrote  Mr.  Justice  O'Hagan,  drawing  his  attention  to 
the  lepnblioation,  and  giving  him  a  distinct  opportunity 
of  tenonooing  all  connexion  with  or  approbation  of 
the  present  oironlation  of  his  extraordinary  views  and 
verses,  bnt  that  be  declined  to  avail  himself  of  it." 
Mr.  Lewis  adds,  that  he  feels  sore  "  that  no  moralist 
or  lawyer  oonld,  onder  the  oironmstanoes,  hesitate  to 
h(dd  Mr,  Jnstioe  O'Hagan  to  be  reaponsible  for  them 
as  a  present  prodnotion."  We  cannot  see  what  ground 
of  complaint  Mr.  Lewis  has.  It  is  unfair  to  suppose 
that  beoanse,  iu  his  youth,  Mr.  Jnstioe  O'Hagan  enter- 
tained a  certain  opinion  regarding  an  historioal  event, 
or  because  he  still  holds  the  same  opinion,  he  is  to  be 
deemed  nnflt  to  perform  the  duties  of  a  land  oommis- 
sioner.  It  is  very  certain  that,  however  well  or  ill  he 
performs  his  duties,  his  oondaot  will  net  do  much 
towards  obtaining  a  diasolntion  of  Ui«  nnioii  between 
England  and  Ireliuid. 


LIBELS  ON  THE  ABMINISTBA'nON  OF 
JUSTICE. 

The  principles  npon  whioh  Mr.  Jnstioe  Lawson  acted 
in  regwd  to  Mr,  Gray  in  the  case  of  Segina  v.  //jfiwt  ata 
well  reoogniaed  in  point  of  law.  Almost  as  soon  as 
newspapers  began  the  praotiee  of  oommenting  on  pro- 
oeedings  in  oonrt,  it  was  laid  down  that  while  the 
disonsMon  of  the  merits  of  a  verdiot  or  the  decision  of  » ' 
judge  with  candonr  and  dsoenoy  was  permissible,  it  was 
an  indictable  libel  to  publish  an  invective  against  judges 
or  juries  with  a  view  to  bring  the  administration  of 
jnstioe  into 'sospioion  or  contempt.  The  best  known 
case  is  that  of  White,  who  in  1808  was  convicted  at  the 
Onildhall  of  a  libel  in  a  newspaper  on  Mr.  Jnstioe  Le 
Blano  and  the  jury  who  had  tried  a  case  of  murder  at 
the  Old  Bailey.  White  was  sentenced  to  three  years' 
imprlsonmtnt.  The  principles  on  which  a  judge  may 
act  summarily  for  contempt  of  Court  are  not  so  olearly 
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deflaed ;  bat  he  ia  jastified  in  so  doing  when  immediate 
BctioD  is  neoessary.  The\ibe]alu  the  Frtenuui,'i  Journal 
were  oalonlated  to  inflame  pnUio  feeling  against  the 
JBtyman  in  qaestion,  and  to  oemoralise  jnrymen  in  snb- 
■eqaent  trials ;  and  they  proceeded  from  the  officer  of 
the  Court  speoiaUy  oharged  by  the  law  with  the  daty  of 
•applying  jnrymen  to  the  Ooart  and  protecting  them  in 
the  diaobaige  of  their  fanotiona.  When  an  indictment 
woald  be  nogatory,  a  summary  conviction  for  contempt 
of  Gonrt  ia  the  right  proceeding.  Mr.  Gray  ia  very  far 
from  being  tha  flnt  high  sheriff  who  has  been  so  con- 
Ticted.  Miore  than  one  instance  of  sheriffs  being 
pKwoanced  guilty  of  contempt  has  ooonrred  on  the 
oirouita  in  England  within  the  last  few  years;  bat  the 
offence  has  generally  been  some  nnintentional  want  of 
riaspeot  to  the  jndge,  condoned  by  an  ample  apology,  and 
not  in  the  end  calling  for  the  presence  of  the  coroner, 
as  the  qaalifled  executive  officer  of  the  law  in  oases  in 
which  the  sheriff  is  personally  concerned. — Law  JonmaL 


THE  NEW  MARRIED  WOMEN'S  PROPERTY 
BILL. 

.  Quietly,  and  almost  unobserved  by  the  mass  of  the 
persona  whom  it  will  affect,  a  Bill  franght  with  no  small 
oonsequenoe  to  nearly  half  the  oommonity  has  been 
pasaing  through  Parliament.  The  Married  Women's 
Property  Bill  was  bronght  from  the  Lords  as  long  ago  as 
May  22.  In  the  Commons  it  was  blocked  by  the  tactics 
of  Mr.  Warton.  Bat  it  has  been  triamphant  even  over 
him,  and  was  read  a  third  time  on  Taeaday,  Angnst  16, 
and  the  amendments  of  the  Commons  wars  agreed  to 
on  Wednesday,  Angnst  16,  by  the  Lords.  More  than 
once  in  other  years  the  measure  seemed  on  the  point  of 
passing,  and  yet  was  at  the  last  moment  shunted,  owing 
to  those  vague  but  potent  reaaona  known  aa  "  the  state  of 
pnblio  business."  The  Bill  has  not  been  advanced  to 
its  final  stage  withont  deliberation.  It  has  been  snb- 
jeoted  to  the  aomtiny  of  three  Select  Committees ;  it 
haa  been  amended  in  the  Lotda ;  and  if  the  authors  and 
friends  of  the  Bill  have  proceeded  upon  wrong  Uneb, 
tbey  have  done  so  with  maliei  pr^paue.  The  policy  of 
the  measure  may  be  good  or  bad,  but  there  can  be  no 
mistake  about  the  magnitude  of  the  change  which  it 
will  introduce.  It  ia  intended  to  amend  and  consolidate 
tfte  Aots  of  1870  and  1874 ;  but  it  is  much  more  than  a 
consolidation  Bill.  The  first  section  shows  the  sweeping 
oharaoter  of  the  alterations  whioh  it  may  make  in  the 
economy  of  many  English  households.  When  the  Bill 
beoomea  law  a  married  woman  will  be  capable  of  acquir- 
ing, holding,  and  diapoaing,  by  will  or  otherwise,  of  real 
oc  personal  property  as  her  separate  estate,  just  as  if  she 
were  single.  The  intervention  of  trastees  and  the  rest 
of  the  apparatus  of  settlements  will  not  be  requisite. 
At  common  law — and  with  some  modifications  the  same 
■till  holds  good — a  married  woman  could  not  enter  into 
any  contracts ;  if  she  went  through  the  form  of  doing 
so,  the  result  was  null.  She  was  more  helpless  in  this 
respect  than  infants  and  lunatics,  the  two  classes  in 
whose  oompany  she  habitually  figured  in  English  law. 
Everything  which  she  aoqnirea,no  matter  in  what  man- 
ner, went  to  her  husband,  and  at  death  to  his  personal 
tepresentativea  If  she  were  iDJnred  in  a  railway  acci- 
dent and  recovered  damages,  she  might  see  the  oompen- 
■atlon  ^ent  by  her  husband  as  he  in  his  wisdom  orfoUy 
thought  fit.  A  married  woman  might  work  hard  and 
earn  money  aa  an  artist  or  a  washerwoman.  Her  receipt 
for  tlie  price  of  her  labour  was  no  reoeipt  at  all,  and  the 
person  who  trusted  to  it  aod  paid  her  might  have  to  do 
BO  twice  over.  In  several  respects  this  baa  already  been 
altered,  and  greater  changes  are  propoeed.  Under  this 
Bill  every  married  woman  will  be  capable  of  "  entering 
into  and  rendering  herself  liable  in  respeotof  and  to  the 
•stent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort,  or 
otherwise,  in  all  respects  aa  if  she  were  a  feme  nb,  and 
her  haaband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal 
proceeding  bronght  by  or  taken  against  her."  Hereafter 
the  damages  which  she  reoovers  for  a  broken  leg  or 


injured  reputation  will  be  her  separate  property.  An 
important  chaage  will  be  effected  by  the  adoption  of  the 
clauae  whioh  proposes  to  enact  that  every  oontraot  into 
whioh  a  married  woman  enters  will  be  deemed  to  be  a 
oontraot  binding  her  separate  estate,  unless  the  con- 
trary be  shown.  A  leading  presnmption  of  law  will 
thns,  appavently,  be  altered  at  a  stnMM.  Of  still  mors 
consequence  is  the  proposal  that  in  the  case  of  any 
woman  married  after  the  measure  comes  into  operation, 
she  shall  hold  aa  her  separate  estate  and  be  free  to 
diapose  of,  witbont  limitations  as  to  amount,  "  all  real 
and  personal  property  which  shall  belong  to  her  at  the 
time  of  marriage,  or  shall  be  acqnived  by  or  devolve  upon 
her  after  marriage."  Thns,  at  a  stroke,  goes  the  prime 
necessity  tat  settlements.  Not  content  with  making 
this  measure  proapeotive,  the  framers  of  it  boldly  go  on 
to  say,  "  Every  woman  married  before  the  commence- 
ment of  this  Aot  shall  be  entitled  to  have  and  to  hold 
and  to  dispoae  of  in  manner  aforeaaid,  as  her  separata 
property,  all  real  and  personal  property,  her  title,  to 
whioh,  whether  vested  or  contingent,  and  whether  in 
poaaeaaion,  reversion,  or  remainder,  ahall  accrue  after 
the  commencement  of  this  Act,  inolnding  any  wages,- 
earnings,  money,  and  property  so  gained  or  acquired  by 
her  as  aioresaia."  Compared  with  these  clauses,  most 
of  the  others  are  tame  and  commonplace.  Bat  it  is, 
perhaps,  worth  while  to  note  that  the  Bill  proposes  to 
give  every  married  woman  the  same  civil  and  criminal 
remedies  againat  all  persona,  and,  subject  to  certain 
exceptions,  "  inolnding  her  husband,"  for  the  protection 
and  security  of  her  separate  property  as  if  it  belonged 
to  a  fane  tale;  that,  oooversely,  a  wife  is  to  be  liable 
to  criminal  proceedings  by  her  husband,  if  she  deals 
improperly  vrith  his  property  ;  and  that  if  she  happ&ns 
to  oarrv  on  trade  separately  from  her  husband  she  may 
be  made  bankrupt. 

An  exaggerated  conception  of  the  area  covered  by  tha 
measure  would  be  got  U  we  loat  sight  of  a  few  sub- 
stantial qnaliflcations  which  undo  not  a  little  of  tha 
effect  of  the  moat  salient  clauses  of  tite  Bill.  It  is  not 
intended,  for  instance,  to  interfere  with  existing  settle- 
ments. There  is,  too,  no  proposal  to  withdraw  or 
curtail  the  power  of  making  future  settlements,  unless 
so  far  as  it  is  neoessary  to  give  creditora  the  same  rights 
over  the  property  of  a  married  woman  who  engages  in 
trade  ana  is  unable  to  pay  her  debts  as  they  now  possess 
in  the  case  of  a  bankrupt  trader.  To  avert  an  obvious 
scandal  whioh  would  be  produced  by  the  adoption  of 
one  of  the  olansee  without  check  or  limit,  the  framers  of 
the  Bill  say  that  as  to  any  property  "  no  criminal  pro- 
oeedings  shall  be  taken  by  any  wife  against  her  husband 
by  virtue  of  this  Aot  while  they  are  living  together." 
Nevertheless  this  legislation  marks  a  notable  advance 
and  heralds  some  curious  social  changes.  In  1870  the 
Legislature  had  its  eye  directed  almost  solely  to  the 
hardship,  whioh  was  undeniable,  of  permitting  a  hus- 
band, who  might  be  wholly  remiss  in  his  dnties  as 
bread-winner  of  the  famOy,  to  sweep  away  all  the  earn- 
ings made  by  hie  wife's  pen,  pencil,  or  needle.  With 
general  approbation  Parliament  then  took  mea8nrea>  to  . 
secure  the  remuneration  gained  by  married  women  in 
separate  tradee,  or  in  the  exercise  of  literary,  artistic, 
or  scientific  skilL  In  1874  Pariiament  returned  to  the 
subject,  but  only  to  tonoh  it  li^tly  and  perfunctorily. 
The  new  measure  is  more  important  than  either  of  Its 
predecessors.  Unlike  them,  it  is  baaed  upon  a  prinai»le« 
and  one  radically  different  from  the  principle  whioh  has 
hitherto  been  supreme  in  regard  to  manied  woisen'a 
property. 

The  presumption  always  haa  hitherto  been  that 
everything  whioh  a  woman  had  at  marriage  or  which 
she  afterwards  obtained  passed  to  her  husband.  For 
centuries  that  principle  has  been  applied,  almost  with- 
out mitigation,  to  the  poor,  and,  inoeed,  to  the  greater 
part  of  the  middle  olaMes,  who  have  no  family  soUoitora 
at  their  elbows,  and  are  not  much  concerned  about  the 
transmission  of  property.  Until  the  measures  which 
we  have  named,  and  others  designed  to  protect  the 
eaminga  of  women  who  were  deserted  by  their  hus- 
bands, were  adopted,  the  Common  Law  was,  in  faci^  tha 
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marriage  law  of  tbe  poor.  For  the  rioh  there  was 
another  law.  Uan  whose  daoghters  were  eotitled  to 
property  took  oare,  aa  a  rule,  to  settle  it  to  their  sepa- 
rate ase ;  and  aooordingly  the  well-to-do  classes  of  the 
oommanity  know  little  of  the  riKoar  of  the  rales  whiob 
we  have  stated.  TJader  this  Bill  the  wife  of  a  ooster- 
moager  will  have,  in  effect,  an  Aot  of  Parliament  settle- 
ment. An  important  legal  presamption  will  be  altered, 
and  we  shall  not  have  to  wait  long  to  observe  the  resolt. 
Those  who  do  not  marry  without  settlements  of  some 
■ort  will  oontinae  in  the  same  conrae  ;  bat  the  millions 
who  do  not  will  live  under  a  law  which  gives  a  /erne 
eovtrt  mach  the  same  rights  aa  a  feme  toU.  Other  oonse- 
qoenoes,  perhaps  more  momentoas,  are  latent  in  the 
meaaare,  which  will  leave  little  of  the  Oommoa  Law 
intact.  It  probably  portends  indireot  social  effeots 
moob  greater  than  the  disposition  of  property,  and  it 
may  in  tbe  end  palverise  some  ideas  which  have  been 
at  the  basis  of  English  life.  Meaaates  which  affect  the 
family  economy  are  apt  to  be  "epoch  making;"  and 
probably  when  the  most  talked  of  Bills  of  the  Session 
are  otean  forgotten  this  obscare  measare  may  be  bearing 
trait.— nmet. 


The  present  Harried  Women's  Property  Act  has 
adopted  a  plain  general  rnle.  All  property  of  whatever 
kind  and  to  whatever  amount,  whioh  is  inherited  by 
or  bequeathed  to  or  gained  by  a  married  woman,  is  to 
belong  to  her,  just  as  if  she  were  single,  apart  from  all 
ooutrol  of  her  hnaband.  The  Act  is  retrospective ;  that 
is,  it  applies  to  a  woman  married  before  the  Act,  but 
only  as  to  property  whioh  comes  over  to  her  after  the 
Act.  la  compensation  the  wife  is  to  be  responsible  for 
her  own  debts  incurred  before  marriage  and  afterwards ; 
she  is  liable  to  support  her  own  children  if  the  husband 
oannot,  and  even  to  support  her  hnaband  if  he  would 
otherwise  go  upon  the  rates  and  she  has  money.  The 
law  has  thns,  for  all  sorts  and  conditions  of  women, 
been  brought  into  aooordanoe  with  public  aeotiment. 
We  have  lagged  behind  not  only  other  nations  in  Europe 
in  doing  so,  bat  behind  our  own  kith  and  kin  in  the 
tJnited  States  and  in  many  of  the  oolonies.  Tbe  reason , 
no  doubt,  was  that  the  richer  classes,  the  "  vocal " 
classes,  those  who  had  the  ear  of  Parliament,  were 

Sractioally  aatiafied  with  the  system  of  settlements. 
Jl  women  are  now  brought  within  the  pale.  It  is  to 
be  hoped  that  the  knowledge  among  even  the  lowest 
and  roughest,  that  a  woman  is  no  longer  a  poor  wretch 
with  no  rights  and  nothing  she  can  call  her  own,  though 
it  is  earned  by  tbe  sweat  of  her  brow,  will  tend  to  give 
her  increased  protection.  Seeing  how  many  women 
among  tbe  poor  are  bread-winners  and  money-spioners, 
the  chances  of  their  bread  being  changed  for  gin,  and 
the  money  spent  by  the  man  on  himaelf  alone  may  be 
oonsiderably  diminished.  The  moat  lawless  domestic 
fyrant  ought  to  be  influenced  by  tbe  fact  that  his  victim 
is  under  the  protection  of  the  law.— PaU  Mall  Oazette. 


ABBEABS  OF  BENT  (XBELAHD)  ACT,  1883. 

BULE8. 
The  ttnd  day  ofAugtut,  18811. 

It  is  this  day  ordered  that  the  following  general  rules 
tad  orders  shall  from  this  date  until  farther  order  take 
effect  and  be  in  force  in  the  Land  Commission  in  re- 
lation to  all  proceedings  held  or  taken  under  and  in 
pursuance  of  the  Arrears  of  Bent  (Ireland)  Act,  1888 
(hereinafter  termed  the  Aot),  or  any  part  of  any  Aot  in- 
eorporated  therewith. 

1.  The  tribunal  by  which  applications  under  the  Act 
are  to  be  heard  shall  be  the  Land  Commission,  or  any 
member  or  memben  thereof,  provided  that  the  Land 
OommiSsioB  may  by  speoial  order  delegate  the  power  of 
hearing  any  application  or  applioations  under  this  Aot 
to  any  Legal  Aiasiatant-Commissioner. 

iL  All  the  exisitiog  rules  under  tbe  Land  Law  (Ire- 
laud)  Aot,  1881,  shall,  so  far  as  applioable,  be  ia  foroe 
M  regards  proceedings  and«r  the  Aot. 


8.  In  the  interpretation  of  these  roles,  the  term 
Treasury  shall  mean  the  Commissioners  of  Her  Majesty's 
Treasury,  and  saoh  person  or  persons  as  the  Treasury 
may,  from  time  to  time,  appoint  to  rapressnt  them,  and 
so  notify  to  the  Land  Commission,  shall,  for  all  the 
parposes  of  these  rules,  be  deemed  to  be  the  Treasury ; 
and,  in  every  case  in  which  the  landlord  is  mentioned, 
hia  land  agent,  to  whom  the  tenanta'  rent  baa  been 
uaaally  paid,  may,  for  all  tbe  purposes  of  these  rules, 
stand  in  the  place  of  anoh  landlord. 

i.  The  notice  to  be  aerved  by  either  landlord  or 
(tenant  ten  daya  previous  to  making  application  par- 
Buant  to  the  Aot  may  be  in  Form  A,  and  ahall  be  served 
on  the  landlord  or  his  agent,  or  on  the  tenant,  as  th«  - 
case  may  be,  in  manner  provided  by  the  rules  relatinf 
to  service  of  Originating  Notices. 

5.  The  mode  of  making  application  under  this  Aot, 
and  the  manner  in  which  any  tenant  shall  set  ont  any 
property  or  effects,  of  or  to  which  he  may  be  possessed 
or  entitled,  and  which  would  be  applicable  to  any  arrears 
of  rant,  ahall  be  aa  aet  forth  in  the  ensaing  rules. 

6.  When  the  application  is  made  by  landlord  and 
tenant  jointly,  it  may  be  in  Form  B,  and  may  be  veri- 
fied by  the  ^davit  of  the  tenant,  and  also  of  the  land- 
land  or  bis  agent,  pursuant  to  Section  14  of  the  Aot. 

7.  Where  two  or  mora  tenants  of  the  same  landlord 
are  oompriaed  in  auob  joint  application,  such  application 
may  be  in  Form  C.  Provided  that  no  more  than  twenty 
tenanta  ahall  be  oompriaed  in  one  of  saoh  forms. 

8.  Upon  receipt  of  an  application  pursuant  to  Form  B 
or  0,  duly  verified  aa  aforeaaid,  the  Land  Commiasion' 
may  make  a  Conditional  Order  for  payment  to  or  for 
the  benefit  of  the  landlord,  of  anoh  sum  aa  pursuant  to 
the  atatnte,  may  be  so  paid. 

9.  Notice  of  the  making  of  such  Conditional  Order 
shall  be  aerved  by  the  Land  Commiaaion  upon  the 
Treasury,  and  in  the  abaence  of  any  notice  from  the 
Treaaury  requiring  the  caee  to  be  investigated  (which 
notice  may  be  in  Form  D),  the  Land  Commission  may 
at  the  expiration  of  a  foirtnight  from  the  date  of  service, 
make  the  Conditional  Order  «bs(dnte. 

10.  When  the  application  ia  made  by  the  tenant,  the- 
same  may  be  in  Form  E. 

11.  When  the  application  is  made  by  the  landlord, 
the  same  may  be  in  Form  F. 

12.  E  very  application  made  by  a  tenant,  and  every  ap- ' 
plioation  made  by  a  landlord  and  tenant  or  tenants 
jointly,Bhall  be  accompanied  by  a  Schedule  or  Schedules 
of  the  property,  effects,  and  liabilities  of  the  tenant  or 
respective  tenants,  pursuant  to  Form  O. 

18.  Every  application  under  the  Act  ahall  be  served 
upon  the  Land  Commiasion  ;  and  every  application  in 
Form  £  or  Form  F  sbali  also  be  served  on  the  opposite' 
party,  whether  landlord  or  tenant.  Notices  aerved  on 
the  Laud  Commiaaion  under  tbe  Aot  ahould  be  directed 
to  "The  Comptroller  of  Arrears,  Land  Commission, 
Dublin." 

14.  On  receipt  of  any  application  by  landlord  or  tenant^ 
or  by  both  jointly,  where  the  same  is  not  aooompanied 
by  saoh  affidavits  as  aforesaid,  the  Land  Commission'' 
shall  refer  the  same  to  one  or  mora  of  the  persona  ap-- 
pointed  for  that  purpose,  to  inveatigate  and  report  aato 
tbe  existence  or  non-exiatence  of  the  preliminary  con- 
ditions required  to  be  proved  for  orders  under  the  Act, 
and  aa  to  the  value  of  the  holdings.  Dae  notice  of  such 
inquiries  shall  be  given  to  the  landlord  and- tenant  re- 
spectively, and  also  to  the  Treasury. 

16.  The  report  of  the  investigator  may  be  in  Form  H." 

16.  On  retam  of  the  report  the  Land  Oommisaiea 
may  make  a  Conditional  Order  for  payment  to  or  for 
the  benefit  of  the  landlord,  of  snoh  sum  as  he  shall  be 
eotitled  to  pursnant  to  the  statute.  Notice  of  such 
Conditional  Order  shall  be  served  upon  the  parties  re- 
spectively, and  on  the  Treaaury;  and  in  caae  no  notice 
ahowing  cause  is  in  the  meantime  given,  the  Court  may, 
at  the  expiration  of  one  week  aftra  the  aervioe  of  anoh 
notice,  make  an  Absolnte  Order. 

17.  Notice  of  motion  of  showing  oanse  against  making 
the  Conditional  Order  abaolate  may  be  in  Form  J,  and 
shall  in  every  case  specify  the  grounds  of  objeotion, 
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knd  ahall  be  heard  by  the  Land  OommiBsion  or  any 
member  thereof,  and  the  Land  Commission  shall  make 
Moh  Order  thereon,  either  disallowinK  the  oanse  and 
making  the  Conditional  Order  abaolnte,  or  delegating 
the  ease  to  be  heard  and  deoided  by  a  Legal  Assistant- 
Oommiaoioaer,  or  remitting  the  same  tor  farther  in- 
vestigation and  report  as  they  shall  deem  jost. 

16.  Notice  of  the  Abeolnta  Order  for  payment  to  or 
tor  the  benefit  of  the  landlord  «f  the  sam  payable  to 
him  pursuant  to  the  statute  may  be  in  Form  3,  and' 
shall  be  transmitted  to  the  landwrd,  and  a  oertifloate 
in  Form  E  shall  be  transmitted  to  the  tenant 

19.  When  the  landlord  is  himself  entitled  to  leoelve 
the  snm  so  ordered  to  be  paid,  he  shall  apply  to  the 
Land  Commission  by  a  verified  olaim,  which  may  be  ia 
Form  L  or  M,  as  the  oaae  may  be. 

90.  When  the  landlord  is  not  himself  the  person 
entitled  to  reoeive  the  entire  snm  ordered  to  be  paid, 
it  shall  be  lawful  for  him  to  apply  to  the  Court  by  a 
verified  olaim,  whioh  may  be  in  Form  N  or  O,  as  the 
case  may  be,  stating  the  person  or  persons  to  whom 
snoh  sum  is  pavable. 

31.  No  aotaM  payment  of  the  snm  so  ordered,  or  of 
any  part  thereof,  shall  be  made  for  one  calendar  month 
from  the  date  of  the  order  directing  same  to  be  paid  to 
or  for  the  benefit  of  the  landlord. 

22.  It  shall  be  lawful  for  any  inonmbraooer,  receiver, 
tmstee,  or  other  person  claiming  to  be  entitled  to  the 
whole  or  any  part  of  the  snm  ordered  to  be  paid  to  or 
for  the  benefit  of  the  landlord,  at  any  time  before  the 
aetnal  payment  is  made,  to  serve  notice  on  the  Land 
Commission,  whioh  notice  may  be  in  Form  P,  claiming 
to  be  entitled  to  or  interested  in  the  sum  theretofore 
ordered,  or  which  may  be  thereafter  ordered  to  be  paid, 
and  a  copy  of  such  notice  shall  also  be  served  by  the 
elaimant  on  the  landlord. 

28.  In  all  oases  in  whioh  any  such  notice  as  is  men- 
tioned in  the  last  role  is  served,  the  Land  Commission 
shall  before  making  any  payment  give  notice  to  the 
party  or  parties  maUng  snon  claim,  and  shall  adjudicate 
on  all  snoh  claims,  and  make  orders  for  payment  ao- 
eordiogly. 

24  Public  notice  of  the  intention  of  the  Land  Com- 
mission to  direct  payment  of  moneys  lodged  ia  court  by 
tenants  pursuant  to  Bee.  1,  Bnb-Bea  6,  to  the  person 
appearing  to  be  entitled  thereto  as  landlord  shall  be 
fnnn  time  to  time  given  as  the  Land  Commission  may 
direct. 

-  26.  Persons  appointed  to  investigate  and  report  as  to 
the  existence  or  non-existence  in  the  oaae  of  holdings  of 
the  preliminaiT  conditions  required  to  be  proved,  tor  the 
porpcee  of  orders  mider  the  Act,  shall  uold  their  in- 
qni^  in  any  public  oonrt-house  within  the  district,  or 
u>  aooh  other  place  as  they  shall  deem  most  expedient. 

26.  They  shall  hear  the  evidence  tendered  on  behalf 
of  the  landlord  and  tenant  respectively,  as  well  as  on 
behalf  of  any  person  aathorized  by  tbe  Treasury  to 
appear  on  their  behalf ;  they  may  summon  witnesses, 
and  oanse  the  production  ol  all  docnmeDts  which  may 
appear  to  them  to  be  necessary  or  proper  for  the  pur- 
poses of  the  ioquiry. 

27.  An  appeal  may  be  made  from  any  order  of  a 
Legal  Aflsistant-Oommiasioner  within  one  fortnight  from 
ttie  date  of  such  order,  and  notice  of  such  appeal  may 
be  ia  Form  Q,  and  shall  be  served  on  the  Land  Com- 
mission  and  on  the  opposite  side. 

28.  The  parties  shall,  as  a  general  rule,  bear  their  own 
e^enses  of  the  hearing  of  applioations  under  the  Act, 
biU  the  Land  Commission,  or  any  member  thereof,  or 
the  Legal  Assiatant-Oommiasioner  duly  delegated,  may 
in  particular  oases,  if  they  deem  it  jnst,  direct  costs  to 
be  paid  by  one  party  to  the  other.  For  the  purpose  of 
this  mlc^  the  person  or  persons  representing  tlte  Trea- 
sury intervening  shall  be  deemed  a  party. 

29.  Costs  of  appeals  shall  be  in  all  oases  in  the  dls- 
oretion  of  the  Land  Commission,  or  tbe  member  or 
Btembera  thereof  hearing  auoh  appeal. 

80.  Where  either  the  landlord  or  tenant  applies  for 
1^  Order  cancelling  the  reotcharge  charged  on  a  holding 
tor  the  repayment  of  an  advance  made  In  pnrsaanoe  m 


the  69th  section  of  the  Land  Law  (Ireland)  Act,  1881, 
snob  application  may  be  in  the  Form  B,  or  Form  8,  aa 
the  circumstances  require. 

81.  Every  snch  application  of  the  tenant  shsll  be  ae- 
companied  by  an  affidavit  of  the  tenant  and  a  sohedula 
in  Form  G,  and  every  such  application  by  the  landlord 
may  be  accompanied  by  a  like  affidavit  ol  the  tenant  and 
a  like  sohednle.  Notice  of  application  by  either  land- 
lord or  tenant  under  the  16th  section  should  be  given  to 
the  other  of  tliem  at  least  ten  days  before  snch  appUoa- 
tion  is  made. 

82.  Where  the  landlord  and  tenant  of  a  holding  valued 
at  a  sum  not  exceeding  £60  a  year,  make  joint  applica- 
tion for  an  advance  pursuant  to  section  16  of  the  Act, 
such  application  may  be  in  Form  T,  and  ahall  be  signed 
by  tbe  landlord  or  hia  agent  on  his  behalf,  and  by  the 
tenant  or  tenants  who  shall  concur  in  snoh  application. 
It  shall  moreover  be  verified  by  the  landlora  or  his 
agent,  and  by  the  tenant  or  tenants  as  provided  for  in 
snob  form.  No  more  than  twenty  tenants  shall  be  cpm- 
prised  in  any  one  snoh  application ;  but  where  more 
than  twenty  tenants  concur,  several  applications  shall 
be  made,  each  auoh  application  oontaining  any  number 
not  exceeding  twenty. 

83.  If  the  tenant  or  any  of  the  tenanta  oonourring  in 
an  application  under  seotion  16  of  the  Act  be  a  tenant 
or  tenants  evicted  for  nonpayment  of  rent,  or  whos» 
holdings  have  been  sold  and  purchased  by  the  landlord, 
and  possession  taken  by  him  since  the  lat  of  3Cay,  1880, 
the  application  shall,  in  addition  to  complying  with  the 
requirements  mentioned  in  the  preoeding  rule,  contain 
an  undertaking  on  the  part  of  the  landlord  to  reinstate 
snch  tenant  or  tenants  npon  the  terms  in  said  section 
set  forth. 

John  O'Haoah. 
[«m{  VAU  /i-M  land  Fi.  F.  Linoa. 

'  '    1  John  B.  Ybbhok. 
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EQUITABLE  MORTGAGE  BY  DEPOSIT  OP 
TITLE  DEEDS— THE  AHEBICAN  AND  BETG- 
lilSH  RULE. 

(From  tha  Central  Lait  Journal.) 

An  interesting  and  iaatrnctive  article  on  this  aubjeot^ 
carefully  prepared,  as  far  aa  the  Engliah  law  is  involved, 
appeared  in  the  Central  Lcub  Journal  of  June  2,  reprinted 
from  the  Ibish  Law  Tikbs.  It  presents  a  full,  dear, 
and  accurate  view  of  the  English  law,  but  it  does  not 
discuss  nor  explain  the  deoisionsof  the  American  oourta 
on  this  important  top4c  of  tbe  law,  as  it  now  exists  in 
the  jurisprudence  of  this  country. 

It  is  tnie  that  some  of  our  most  distiognished  writers 
and  jurists  followed  the  decisions  of  the  Engliah  Courts. 
Mr.  Justice  Btory  held:  "Mortgages  may  not  only  be 
created  by  the  express  deeds  and  contracts  of  the  par- 
ties, but  they  may  also  be  implied  in  equity  from  the 
nature  of  the  transactions  between  the  parties,  and- 
then  they  are  termed  equitable  mortgagee.  Thus,  for' 
instance,  it  is  Aow  settled  in  England  (and  some  Ame- 
rican States),  that  if  the  debtor  depoaita  hia  title  deeds 
to  an  estate  with  a  creditor,  as  secnrity  for  an  ante- 
cedent debt,  or  npon  a  fresh  loan  of  money,  it  is  a  valid 
agreement  for  a  mortgage  between  the  parties,  and  ia 
not  within  the  operation  of  the  Statute  of  Frauds.  This 
doctrine  has  sometimes  been  thought  difficult  to  be 
maintained,  either  npon  the  ground  of  prinoipla  or> 
public  policy.  And  although  it  is  firmly  established,  it 
has  of  late  yean  been  received  with  no  small  hesitation 
and  disapprobation,  and  a  disposition  has  been  strongly 
evinoed  not  to  enlarge  its  operation." ' 

Chancellor  Kent,  with  mnch  learning  and  more  ex- 
plicitaess,  held  the  same  views,  and,  after  reviewing 
the  decisions  of  the  English  Conrts,  says:  "But  the. 
deoision  in  RuuiU  v.  StmOl  has  withstood  all  snbsequAit 
assaults  upon  it,  and  the  principle  is  now  deemed  estab- 
lished in  the  English  law,  that  a  mere  deposit  of  title 

(l>  *  8tm7  B«  Jar.,  Me.  lOia 
(S)  4  Kaat,  Ul. 
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.deeds,  apon  an  ftdvance  of  money,  withont  a  word 
passinf;,  gives  an  eqnitable  lien."  '    In  the  year  1820, 
the  Sapreme  Coart  of  the  United  States  held  the  same 
views.    Mr.  Joatioe  Htoty,  deliTering  the  opinion  of  the 
Ooart,  said :  "It  is  aiKned  that  bills  being  prima  foot 
evidenoe  of  ao  eqniTalent  advanoe  made  by  Prior,  the 
poeaeanon  by  the  latter  of  the  articles  of  agreement, 
■Mid  the  delivery  to  him  of  the  aooonnts  signed  by 
Mandeville  and  Jameson,  aSoid  a  legal  presamption 
■that  the  articles  and  aoconnt  were  delivered  to  him  as 
seonrity  for  a  debt,  which  lien  has  always  been  deemed 
«qaivalent  to  an  eqnitable  mortgage.    It  may  be  ad- 
mitted that,  aecordiog  to  the  conrse  of  the  anthorities 
•In  England,  and  as  applicable  to  the  state  of  land  titles 
there,  a  deposit  of  title  deeds  does,  in  the  eases  alladed 
"tO)  create  a  lien,  whioh  will  be  recognised  as  an  eqoitable 
anortgage,  and  will  entitle  the  party  to  call  for  an  as- 
«ignment  of  the  property  inolnded  in  the  title  deeds."* 
Vhe  weight  of  the  anthority  of  Ohanoellor  Kent  and 
Mr.  Jnstice  Story,  on  all  qaestions  of  jorispnulenae,  is 
•qaal  to  any  jurists  In  England  or  America,  and  widioat 
disputing  its  foroe  snd  aocnraoy,  at  the  time  they  wrote^ 
Mid  when  the  opinion  of  the  Sapreme  Court  of  the 
United  States,  in  MandaiUU  t.  Wtlck,  was  delivered,  it 
is  nevertheless  tme  that  the  doctrine,  aa  then  held  in 
England  and  the  United  States,  has  in  the  latter  nn- 
deigone  a  decided  change,  though  still  held  in  some  of 
the  States,  as  it  is  anderatood  and  prevails  in  England. 
In  the  United  States  the  doctrine  of  the  anthorities 
adverse  to  the  English  view  of  the  law  on  this  subject 
Is  equally  aa  weighty  and  logically  more  impressive. 
•*  The  doctrine  of  eqnitable  mortgages  arising  upon  the 
deposit  of  title  deeds  does  not  prevail  generally  in  this 
country.    It  has,  however,  been  adopted  and  distinctly 
acted  upon  in  the  case  of  SoektKU  v.  jffobby,*  in  New 
Tork.    The  assistant  vioe'ChanaaUor  there  says:  'In 
the  absence  of  all  other  proof  of  the  evidence  of  an 
advance  of  money  and  finding  of  title  deeds  of  the  bor- 
rower in  the  posseaaioa  of  the  lender  is  held  to  establish 
an  eqnitable  mortgage.'    In  South  Carolina  the  doctrine 
also  appears  to  be  admitted  aa  prevailing,  thongh  appa^ 
rently  in  Kentucky  and  clearly  in  Mississippi  it  is  re- 
jected."'    In  Vermont  the  question  has   been  lately 
treated  jndioiaHy  as  an  open  one,*     Some  of  the  courts 
of  this  conntry  have,  however,  held  that  an  engagement 
in  writing  to  give  a  mortgage,  or  a  mortgage  defectively 
•xeonted,  or  any  impeiiaot  attempt  to  create  a  mort- 
gage, or  to  appropriate  specific  property  to  the  discharge 
of  a  partioolar  debt,  will  create  a  mortgage  in  equity,  or 
a  speoiflo  lien,  which  will  have  the  precedence  of  subse- 
qnent  oreditor&'    Washbnm  says :  "  It  was  doubtfnl, 
until  within  a  recent  period,  whether  this  species  of 
lien,  or  equitable  Biortaigs,  was,  or  would  be,  recognised 
by  any  of  the  courts  of  this  conntry  aa  valid."*    This 
distinguished  author  treats  the  subject  with  great  fair- 
ness and  ability,  and  his  views  arc  oleu  and  impressive, 
Botwithstanding  the  difficulties  that  attend  a  decision 
on  it  in  the  face  of  able  anthority  on  each  side.    He 
cites  the  case  of  WtiUiaau  v.  Stratten,*  and  remarks : 
"Bnt  the  deposit  of  title  deeds  will  not  be  held  to 
create  a  mortgage  in  Pennsylvania,  still  if  it  is  accom- 
panied by  a  written  declaration,  and  an  agreement  to 
convey  the  land  if  the  debt  intended  to  be  secured  be 
not  paUd,  and  this  is  recorded  in  the  proper  registry  of 
deeds,  it  will  be  treated  as  a  mortgage.    Indeed  it  is 
not  easy  to  see  why  each  a  doctrine  should  prevail  in  a 
oiHintiy  where  the  system  of  legisttation  is  onivataal, 


(S>  Ifmtimim  T.  Wileh,  S  WhaM.  m. 

(0  «  Brad.  Ch.  »  (1844). 

(S)  ITdeft  T.  Uiier,  3  HUI'i  Ch.  (8.  C. 
8m.  *  Manb.  (Mta.)  418 ;  Oothitrd  t.  . 
T.  MefadMn.  8  &  Mod.  43S;  Ammti 
AV'otiuA,  8  Bwr.  (Ft.)  5»8 ;  RkkH  t. 

(<)  BictntU  T.  atcbuO,  31  Vt  488. 

(7)  Hoae't  aue,  1  Piige  (N.  T.}.  118 
ftmttr,  7  Ohio,  11 ;  Lot*  t.  Dnmd,  10  lb. 
01  <UM€l<md,  »  MeLtsa  (a  C),  140; 
(8.  C).  sea.    an  Brown*  on  th*  Statat* 
•bore  tnthoritiM  u«  taken. 

(8)  it  Widibi  on  Roal  Fropertjr,  81. 
(»)  10  Sm.  *  M.  418. 


IM ;  WmUMU  T.  mrattoH,  10 
'   n,  U  MiH.  S8;  rm  Mtur 
Ottler,  8  Pa.  X3>!  Bkiu  v. 
JToiMra,  1  Bawl*,  8U,  837. 

;  BmUt  cf  MuMnffam  t.  Car- 
416 ;  0N  <L  Burimt  *.  B€att 
BULd  T.  Otaiard,  3  D**mh. 
of  Frandi,  61,  from  which  tfa* 


and  where  it  must  be  carried  oat,  if  at  all,  in  diieot 
vioUtion  of  the  SUtnte  of  Frauds."'* 

The  above  wise  and  accurate  view  of  Washbum  de* 
serves  great  consideration,  on  acconnt  of  the  oonfiiot 
among  distinguished  jnrlsts  on  this  subject,  and  eepe- 
eialty  aa  it  accords  with  the  learned  opinion  of  th« 
Sapreme  Court  of  Uw  United  States,  delivered  as  late 
as  1866,  and  may  be  considered  aa  overmling  the  case 
of  MandtnlU  v.  Wdck,  decided  in  1830.  Mr.  Justice 
Campbell,  delivering  the  opinion  of  the  court  in  the 
latest  case  before  it,  said  :  **  Nor  can  the  real  property 
con  veyed  in  the  deed  be  retained  as  security  for  advance* 
or  debts  anbadbneatly  made  on  the  strength  of  a  parol 
engagement.  Such  a  contract  would  be  avoided  by  th« 
Statute  of  Frauda,"" 

We  think  the  following  temark  a<  Lwd  Eldcn,  ia 
Kx  parte  Hooper,"  true,  wue,  and  appUoaUs  wherever 
the  Statote  of  Frandsezists :  "The  doctrine  of  equitable 
mortgage  by  deposit  of  title  deed  has  been  too  long 
estabil^ed  to  be  now  disputed ;  bnt  it  may  be  said  thai 
it  ought  never  to  have  been  eatablished.  I  am  stiU 
more  dissatisfied  with  the  principle  npon  which  I  have 
acted  of  extending  the  original  doctrine  ao  far  as  to 
make  the  deposit  a  seonrity  for  sabsequent  advances: 
At  all  events,  the  dootine  is  not  to  be  enlarged."  The 
only  criticism  we  would  offer  on  the  above  remark  €4 
Lord  Eldon's  is,  that  ha  yielded  to  anthority  in  prefer- 
ence to  principle,  truth,  and  reason,  when  he  saw  that 
the  authority  to  which  he  gave  his  adhesion  as  a  judge 
was  wrong,  and  acknowledged  it. 

Waahburn  agrees  with  Browne;  and  after  ci^pctiiig 
the  Bonodnees  of  this  doctrine  ao  nniformly  sustaioea 
in  England,  says :  "  But  it  has  been  recognised  in 
several  of  the  States  as  being  in  foroA  The  power  of 
eiaating  a  lien  by  deposit  and  pledge  of  a  title  deed, 
se6m  to  be  recognised,  thoagh  not  applied,  in  Maine; 
and  the  same  may  be  said  of  the  Court  in  Misaiaaippi, 
though  an  intimation  ia  made  that  a  lien  in  the  natoM 
of  an  eqnitable  mortgage  may  be  valid  under  their  Sta- 
tute of  Frauds  for  the  term  of  one  year.  In  Georgia, 
New  Jers^,  and  Sonth  Carolina,  the  power  to  cceat* 
such  a  lien  is  recognised,  and  is  expressly  sustained  in 
New  Tork,  thongh  it  is  rsmarked  by  Comstook,  J., 
'  We  have  no  practice  of  oreatiog  liens  in  this  manner;' 
and  in  Rhode  Island.  The  same  is  tme  of  Wisconsin 
and  Dlinois.  The  law  is  stated  aa  doubtful  in  Vermont, 
This  ia  called  an  equitable  mortgage,  bnt  it  iaof  little 
oonseqaence  in  this  conntry,  owing  to  the  difficulty 
of  affecting  another  claimant  with  notice  of  such  de- 
posit." '» 

The  American  edition  of  Adams'  Equity  cites  also 
the  cases  referred  to  by  Wash  bam  and  Browne,  bnt 
takes  no  position  on  the  point  under  discussion.'* 
Bispham  on  "  Principles  of  Equity,"  an  American  work 
of  merit  and  anthority,  puUisheid  in  1876,  remarks, 
writing  on  the  subject  we  are  now  disoossing:  "The- 
first  case  in  England  in  which  this  doctrine  seems  to 
have  been  authoritatirsly  settled,  was  StumU  v.  Xmi$tU, 
decided  by  Lord  Thnrlow  in  1788,  and  this  decision, 
though  strongly  disapproved,  has  neverthelees'  been  re- 
cognised by  many  cases  as  binding  authority ;  and  the 
doctrine  may,  therefore,  be  considered  aa  well  estab- 
lished, in  spite  of  its  apparent  infringement  npon  the 
StMute  of  Frauda  Mortgagee  by  deposit  of  title  deeds 
have  been  sostained  in  several  States  of  the  Union, 
although  they  have  not  been  of  frequent  occurrence. 
They  have  been  disapproved  in  Kentucky,  and  rejeoted 
in  Pennsylvania  and  Ohio ;  in  Vermont  the  question  is 
undecided ;  in  quite  a  nnmber  of  cases  agreements  to 
give  a  mortgage  have  been  held  to  create  a  lien."  Hare 
and  Wallace,  American  annotators  of  Leading  Caaaa  in 

aO)  3  Waahb.  on  Real  Prop.  84. 
(11)  irWtenu  T.  JZil/(,  19  Bow.  344. 

(It)  1  Mot  Ch.  7,  dt*d  b;  Mr.  JuMca  CampbeU  In  th*  oaaa  above 
referred  to. 

(13)  3  Waahb.  on  Real  Property,  84-8*.  See,  also,  Waliier^  Aneri- 
ean  Law,  8M,  to  whioh  Waabfaam  raCeni,  and  the  eeaea  ellad  bj 
WaAbnm  are  alaa  oiled  by  Browne. 

(14)  Adanw'  Eq.  314, 4th  American  edition.    By  Henry  Wharton. 
(l«i  Blapbam'a  Prindplea  or  Equity,  414-41S;  18  Leading  Cane  tai 

Bq.,  B.  AW.    Amerioan  edIttoD,  pp.  6«*-«, 
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Eqaity,  ktter  preaanting  «  few  oaaes  in  whioh  it  baa 
been  held  to  be  in  violation  of  tbe  Stafeate  of  Frands, 
give  also  otber  oaaes  in  whioh  it  has  been  held  other- 
wise in  the  United  States.'*  It  has  been  held  rsoently 
in  New  Jersey,  that  an  equitable  mortgage  may  arise 
from  a  deposit  of  title  deeds,  citing  as  authority  from 
that  State,  Orifia  v.  Qrifia,"  and  Brrwer  v.  Marihall,^' 
and  referring  also  to  Leading  Cases  in  Eqaity,  tbe  same 
edition  referred  to  mprw. 

Very  serioas  objeoUoiiB  to  the  En^^isb  deeisions  on 
this  Bobjeot  have  been  uzpFsased  by  the  ooarts  of  Eng- 
land, yet,  notwithstanding  tbe  fOroe  of  these  objeotions, 
the  deoisiona  are  nniform  in  snstainingthelaw  in  favour 
•f  the  eqaljabls  mortgage.  It  is  different  in  tbe  United 
States,  vheie  the  law  is  in  a  oonfosed,  nnsettled,  and 
unsatiBtaotory  state,  as  fttr  as  the  weight  of  aothority  of 
oar  writers  on  the  anbjeot,  and  also  dedsions  of  our 
highest  oonrts,  go  in  aettling  this  qnestion,  the  Snpreme 
Oowrts  of  the  different  States  presenting  great  oontra- 
riety  of  views,  as  we  have  demonstrated  in  this  article. 
In  a  logioal,  as  well  as  praotical,  sense  we  think  there 
ean  be  bnt  little  diffioolty,  Botwithstanding  tbe  eminent 
aathorities  against  the  view,  in  following  the  deeisions 
of  those  Slates  ^ere,  nnder  the  Statote  of  Frauds,  all 
Mob  deposits  of  legal  title  deeds,  with  only  a  verbal 
vnderstanding,  have  bee*  held  illegal,  and  of  no  foroe  or 
effeet.  The  weight  of  authorities,  with  their  nnanswer- 
able  reasons  assigned,  is  suffioient  to  sustain  the  views 
et  those  oonrta  following  the  English  deoisions,  fortified 
in  this  ooantry  by  the  position  of  Story  and  Kent,  from 
whom  it  may  be  embarrassing  to  dissent. 
'  We  refw  again  to  the  decision  of  the  Snpreme  Ckrnrt 
•t  the  United  SUtes  in  the  oaae  of  WilUaiiu  v.  HiU,^» 
Mveising  unanimoudy  its  former  decision.  The  reason- 
ing of  Campbell,  J.,  by  whom  the  opinion  of  the  ooart 
was  delivered,  is  unanswerable.  We  also  refer  to  the 
clear  and  nnanswerable  news  of  Washburn  and  Browne, 
sited  lupra,  as  being  the  most  logioal,  aeonrate  and  just, 
eqaal  to  any  commentators  on  tbe  other  side,  and  sns- 
tiQned  b^  the  more  enlarged  and  liberal  views  of  tbe 
learned  jurists  of  those  State  courts  with  whioh  they 
are  in  conformity,  and  agreeing  most  oonolasively  with 
the  literal  me»ning  of  the  Statute  of  Frauds  on  this 
■abject,  as  it  exists  in  probably  every  State  in  the  Union. 

We  need  not  present  to  the  Bar  or  Bench  the  Statute 
of  Fraads,  nor  its  htstoiy,  aa  it  arose  in  England  nnder 
89  Car.  IL,  amended  by  9  Qeo.  IV.,  the  substance  and 
loading  features  of  which  we  believe  have  been  adopted 
in  nearly  all,  if  not  every  State  in  the  Union.'o  Xn 
eiamining  these  statutes  as  presented  in  the  appendix 
to  Browne^s  work  on  tbe  Statute  of  Frauds,  it  is  diffleult 
to  maintain  an  equitable  mortgage  on  verbal  agreement, 
in  the  face  of  statutes  which,  te  express  language,  reject 
and  forbid  all  verbal  agreements  of  such  character  as 
would  attempt  to  bind  an  interest  in  lands  as  eoald  be 
ombraoed  in  mortgages  whioh  would  create  a  title  to 
■aid  lands ;  the  exeeptions  applying  and  designed  only 
to  apply  to  rents  for,  or  within  a  specified  time.  A  court 
ot  eqaity  may  decide  differently  from  a  court  of  law  on 
winoiples  of  eqaity ;  or  may  give  an  eqniiable  oonstruo- 
iion  to  a  statute ;  yet  it  cannot  create  an  equi^  in  the 
face  of  a  statute,  and  against  its  provisions ;  for  in  a 
statutory  sense,  as  in  equity,  equitai  tegmhur  kgtm.  It 
■eems  to  bo  equivalent  to  creating  an  equitable  estate, 
or  rights  in  oppooitimi  to  the  Statute  of  Frauds,  to  say 
that  an  eqaitable  mortgage  oan  existior  be  brought  into 
•Kistonoe  by  the  order  of  a  ooart,  when  it  rests  on  no 
Other  foundation  but  a  verbal  agreement. 

The  deeds  are  evidence  of  one  title,  and  only  one  as 
expressed  on  their  faoe ;  the  possession  of  those  deeds 
by  another  cannot,  nor  ought  it  to  create  a  new  and 
different  interest  in  opposition  to  a  statute  law  whioh 
laqoires  a  written  instrament  ^coated  aooording  to  law 

(lA)  Oait  V.  ItorrU,  n  N.  J.  (Bq.)  333.  The  Mum  CM«  f aDy  notteed 
la  7  Cant.  L.  J.  314,  dmidBd  In  ISTT. 

(17)  3  C.  K.  Gnen,  KM. 

(U>  4  C.  E.  Oreen,  S37. 

(19)  U  How.  244. 

(«0)  nda  Brawiw'i  Statute  ol  Fntoih.  Appendix  with  s  Ibt  of  the 
Dftui  hn\at  m»  lUtatt,  end  thet 


to  oonvey,  or  create  any  title  in  lands  subject  to  its  ex- 
ceptions, in  positive  terms  and  unequivooal  language.— 
Wm.  Abohbb  Cookx. 


FBIZE  ESSAYS  ON  FISHING  LAW. 

At  the  great  International  Fisheries  Exhibition,  1888, 
prixes  of  £100  will  be  offered  for  essays  on  eaoh  of  the 
following  sabjects,  among  othen :  The  effect  of  the  ex- 
isting National  and  International  laws  for  the  regulation 
and  protection  of  Deep  Sea  Fisheries,  with  suggestiono 
for  improvements  in  said  laws. — Relations  of  the  State 
vrith  Fishermen  and  Fisheries,  including  all  matters 
dealiog  with  their  pratsotion  and  regolatton,  and  homo 
legislation  affecting  regalations  for  fishing-vessels,  pro- 
tection of  spawning-heds,  close  tima  (if  any)  lor  salt* 
water  fish. — On  improved  fishery  harbour  aocommoda* 
tion  for  Great  Britain  and  Ireland,  indtcatiag  tho 
looalities  most  in  need  of  such  harbours,  the  general 
principles  on  which  they  should  be  construoted,  sod  tho 
policy  the  State  sliould  adopt  in  aiding  and  enoonraging 
harbour  acoommodation  for  fishing  purposes,  inelnding 
the  effect  of  the  Passing  Tolls  Aot,  1861,  the  oausw 
which  led  to  its  failura,  grants  to  supplement  loeal 
efforts,  loans  at  low  rate  of  interest,  pmiod  to  which 
they  shoold  be  extended.  Friaes  of  £86  will  be  offered 
for  essays  on  eaoh  of  tbe  following  sabjects:  On  tho 
legislation  at  present  applicable  to  tbe  Salmon  Fisheries 
in  Scotland  (including  the  Biven  Tweed  and  Solway), 
and  the  best  means  of  improving  it. — On  the  legislation 
at  present  applicable  to  the  S^mon  Fisheries  in  Eng<" 
land  and  WaJss,  and  tbe  best  means  of  improving  it.— 
On  the  legislation  at  present  applieaUo  to  tho  BalmoB 
Fisheries  in  Ireland,  and  the  bert  means  of  improving 
it.  Every  essay  mast  be  written  in  the  English  lan- 
guage, or  must  be  aooompanied  by  an  English  transla- 
tion, and  mast  be  sent  in  so  as  to  arrive  at  tbe  (^cea  of 
the  Exhibition  on  or  before  May  1, 1888.— Further  in- 
formation may  be  obtained  of  the  seoMtary,  3.  W. 
MoUett,  34  Haymarket,  aW.,  London. 


LAW  AND  LITEBATUBE. 

The  appointment  of  Mr.  Thomas  Hughes  to  a  Oonoty 
Court  jutoship  may,  perhaps,  do  something  to  weaken 
the  prejudice  that  literature  is  inoompatible  with  law. 
It  was  proof  against  the  practical  test  of  a  man  of 
letters  becoming  Lord  Chancellor,  which  produced  the 
saroaem  that  Lord  Brougham  would  know  a  little  of 
everything  if  he  knew  a  little  law.  When  Samuel 
Warren  brought  out  his  "Ten  Thousand  a  Year"  bis 
friends  professed  to  be  anxious  to  know  who  wrote  tho 
law  in  it.  Yet  Brougham  was  a  good,  although  not  K 
great,  lawyer;  and  Warren,  at  least,  made  an  efBcient 
master  in  lunacy.  Probably  Sir  Walter  Soott,  who 
never  rose  in  tbe  law  beyond  a  subordinate  post  in 
the  Court  of  Session,  suffered  through  his  fame  as 
a  writer.  The  County  Coort  bench  has  hitherto  been 
free  from  the  suspicion  of  letters,  bat  the  author  at 
"  Tom  Brown  "  may  find  a  preoedent  in  the  case  of  the 
author  of  "Tom  Jonos."  Fielding  was  an  admirable- 
police  magistrate,  and  his  novels  gained  from  his  ex- 
perienoe  in  Court,  while  hia  law  was  probably  not  tho 
worse  for  his  having  an  imagination. — Law  Journal. 


It  is  doabtf  ul  whether  a  more  d^eate  form  of  bribery 
will  ever  be  devised  than  that  whioh  is  alleged  to  have 
been  resorted  to  in  the  trial  of  a  will  oaso  in  Baltimore. 
A  new  trial  is  sought  on  the  gionnd  that  a  heaotifal 
daughter  of  the  contestant  was  in  the  court  room 
thnughoat  the  trial,  oanying  on  a  quiet  flirtation  with 
a  snsoeptible  young  man  in  the  jury  box,  whereby  sho 
■o  inflaeneed  him  that  he  confessM  his  inability  to 
aoqoiesee  in  a  verdiot  against  her  father.  It  is  focther 
alleged  that  after  tile  elose  of  tho  trial  the  viotoriouo 
father  invited  the  yonng  juryman  to  his  home^  whore  a- 
(b  jitre  aoqaaintanoe  was  substituted  for  the  d*  fa«to 
affair  that  the  young  people  had  gotten  ap  in  the  ooart 
room. — CeatrtU  Lait  Journal, 
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LODGERS. 

la  B  previooB  number  of  the  JmUee  of  the  Peace  we 
disoaaaed  at  Some  length  the  precise  meaning  of  the 
term  "  lodger  "  in  the  eye  of  the  law.  The  oonolasion 
there  arrived  at  was  that  the  principle  as  laid  down  by 
the  aCaster  of  the  Bolls  in  the  case  of  Bradley  ▼. 
Baylii,  46  X  F.  847,  848.  might  be  accepted  as  finally 
settled  law.  It  will  be  remembered  that  the  learned 
Master  of  the  BoUs  there  laid  it  down  that  where  the 
owner  of  the  house  does  not  let  the  whole  of  the  honse, 
b«t  xesideB  in  a  part  and  retains  the  control  over  and 
right  to  use  the  passages  and  staircases  to  oater  doors, 
giving  the  inmates  the  right  of  acoess,  there  the  owner 
M  the  occupier  of  the  house,  and  any  inmate,  whether 
be  has  or  has  not  the  exolasive  use  of  the  room,  is  a 
lodger. 

An  important  ease  bearing  on  the  snbject  has  recently 
been  decided  in  the  Queen's  Bench  Division.  The  case 
alladed  to  is  that  of  Nea  v.  Stepkenim,  9  Q.  B.  D.  246. 
The  following  were  the  faots : — ^The  appellant  had  levied 
a  distress  on  the  respondent's  goods  for  rent  due  from 
the  appellant's  immediate  tenant  T.  in  reapeot  of 
certain  premisea  The  respondent  occupied  p«rt  of  the 
premises,  but  no  rent  was  due  from  her.  A.  notice  had 
been  duly  served  on  each  of  the  appellants  setting 
forth  that  the  tenant  had  no  right  of  property  or 
beneficial  interest  in  the  goods  so  distrained,  which 
were  the  respondent's  property.  The  respondent 
oceapied  the  whole. of  the  premises  at  a  yearly  rent, 
•zoept  the  gronnd  floor,  which  was  nsed  and  occupied 
by  the  tenant  as  a  shop.  There  was  no  front  door  to 
the  premises  except  the  shop  door.  There  was,  how- 
ever, a  door  from  the  honse  into  the  yard  behind  it, 
and  from  the  yard  into  a  back  street.  A  door  inside 
the  building  led  from  the  shop  into  the  part  in  the 
respondent's  occupation.  Neither  tbe  immediate  tenant 
nor  any  servant  of  his  lived  on  the  ground  floor,  which 
was  used  as  an  auction  room.  No  auction  had  been 
held  there  during  tbe  15  or  18  months  immediately 
preceding  the  distress,  bnt  dancing  parties  had  ocoa- 
sionally  been  held  there  in '  the  evening.  With  the 
exception  of  the  artioles  in  the  shop,  the  furniture 
on  uie  premises  belonged  to  the  respondent.  The 
respondent  had  access  to  her  part  of  the  house  by  the 
\Mck  street  at  all  times.  At  her  request,  subsequently 
to  the  commencement  of  the  tenancy,  T.  allowed  her 
to  have  a  key  of  the  shop  and  to  use  the  shop  door  as 
a  front  entrance  to  her  premises.  Tbe  respondent  used 
to  clean  the  shop  and  act  as  caretaker.  On  the  hear- 
ing of  a  summons  taken  oat  by  the  respondent  against 
the  appelant,  it  was  oontended  that  the  respondent 
was  not  a  lodger  within  the  Lodgers'  Goods  Protection 
Act,  1871,  but  the  justices  held  that  she  was  a  lodger, 
and  ordered  the  appellants  to  return  to  her  the  goods 
they  had  distrained.  This  view  of  the  law  was  con- 
firmed subsequently  by  the  Queen's  Bench  Division  of 
tbe  High  Ooort  Field,  J.,  thus  deals  with  the  legal 
Infeienoes  to  be  dedooed  from  the  circumstaoces  of 
the  case.  "It  is  reasonably  clear,"  says  the  learned 
judge,  "  that  the  mere  right  of  exclusive  occupation, 
^thongh  of  a  very  considerable  part  of  a  dwelling-house, 
is  not  inconsistent  with  the  existence  of  the  relation  of 
landlord  and  lodger,  nor  does  the  faot  that  tbe  landlord 
does  not  either  by  himself  or  agent  sleep  or  reside  in 
the  house  prevent  the  existence  of  that  relation,  so 
also  the  nature  or  extent  of  the  landlord's  enjoyment 
of  tbe  portion  of  the  house  retained  by  him,  or  the 
separate  and  ancontrolled  power  of  ingress  and  egress 
granted  to  the  respondent  by  the  use  of  a  door  other 
than  the  front  or  shop  door,  will  not  prevent  the 
existence  of  the  relation.  Neither  is  it  material  that 
the  landlord  does  not  render  any  service  to  his  tenant. 
All  these  axe  matters  which  may  be  taken  into  con- 
sideration for  the  purpose  of  answering  the  qoestion  to 
be  decided,  bat  they  are  all  consistent  with  the  retaining 
of  snoh  oontr^  and  dominion  over  the  honse  by  the 
landlord  as  is  usually  retained  by  masters  of  honses 
fet  in  lodgings,  as  distinguishable  from  landlords 
abaolately  letting  the  tenements,  and  that  retention  of 


oontrol  and  dominion  indicates  tbe  existence  of  the 
relation  of  landlord  and  lodger  between  himself  and 
his  tenants."  These  remarks  will,  on  examination,  be 
found  to  be  in  conformity  with  those  of  the  Master  of 
the  Rolls  in  Bradley  v.  Baylit. — Juetiee  of  the  Peace. 


THE  CONYEYANOE  OF  RIGHTS  OF  ENTRY. 

The  case  otJenJeiai  v.  Jonet,  reported  in  the  August 
number  of  tbe  loM  JownuA  Sepwrte,  decides  a  qnestion  of 
coneiderable  interest  in  an  obsonre  branch  of  the  law. 
The  case,  as  the  names  of  the  parties  suggest,  oame 
from  Wales,  and,  as  ooming  thence,  almoat  of  coarse 
involved  the  title  to  land.  A  share  in  an  estate  called 
Hendre,  in  Cardigan,  was  in  question.    Jenkins,  the 

SlaintiS,  was  heir-at-law,  and  Jones,  the  defendant,  was 
evisee  of  David  Lloyd,  the  person  ultimately  entitled 
to  the  property  under  a  settlement.  At  the  determin. 
ation,  however,  of  the  limitations,  one  David  Evans, 
the  person  in  possession  of  the  estate,  showed  no  dispo- 
sition to  give  it  up  to  either.  Tlierenpon  Mr.  Jenkins 
brought  an  action  of  ejectment ;  and  the  only  resource 
of  Evans  was  to  show  that,  at  all  events,  Mr.  Jenkins 
had  no  title  because  Lloyd  had  made  a  will,  and  devised 
the  property  to  Jones.  Mr.  Jenkins  appreciated  the 
force  of  this  objection,  bnt  contrived  to  overcome  it  by 
obtaining,  for  a  ten  pound  note,  a  conveyance  of  Jones's 
title.  The  oonveyance  iocluded  a  covenant  for  title  and 
quiet  enjoyment.  Armed  with  Jones's  title,  Jenkins 
recovered  judgment  of  possession  ;  bnt  was  himself  in 
turn  ejected  by  Jones's  trustees  in  bankruptcy,  upon  an 
adjudioation  which  took  place  long  before  the  convey- 
ance to  Jenkins.  Thereupon  Jenkins  brought  an  action 
against  Jones  upon  his  covenant  for  title,  claiming  £600 
damages,  admitted  to  be  the  value,  of  the  estate.  To 
this  sum  the  Court  of  Appeal  held  that  he  was  legally 
entitled. 

It  is  not  impossible  that  there  may  be  lawyer*  who. 
will,  at  first  sight,  be  unable  to  see  the  difficulties  of 
the  case.  The  defendant  had  covenanted  with  the 
plaintiff  that  he  bad  a  good  title  to  an  estate.  It 
tamed  out  that  there  was  an  infirmity  in  his  title ;  so 
that  the  plaintiff  lost  the  estate,  which  was  worth  £600. 
The  difficulty,  however,  arose  from  a  statute  of  Henry. 
Vm.  (82  Hen.  VUL,  a  9)— passed,  probably,  at  a  time 
when  the  confusion  of  titles  produced  by  the  Barons'' 
Wars  was  reaping  a  crop  of  litigation.  This  statute, 
which  is  denominated  "  the  Bill  of  Braoery  and  Buying 
of  Titles,"  and  is  directed  also  against  maiutenanoe, 
enacts,  by  section  3,  that  "  no  person  or  persons,  of 
what  estate,  degree,  or  condition  soever  he  or  they  be, 
shall  from  henceforth  bargain,  buy  or  sell,  or  by  any 
ways  or  means  obtain,  get,  or  have  any  pretenced 
rights  or  titles,  or  take,  promise,  grant,  or  covenant  to 
have  any  right  or  title  of  any  person  or  persons  in  or  to 
any  manors,  lands,  tenements,  or  hereditaments  (except 
snoh  person  or  persons  which  shall  so  bargain,  sell,  give,- 
grant,  covenant,  or  promise  the  same,  their  ancestors,, 
or  they  by  whom  he  or  they  claim  the  same,  have  been 
in  possession  of  the  same  or  of  the  reversion  or  remain- 
der thereof,  or  taken  the  rents  or  profits  thereof,  by  tbe 
space  of  one  whole  year  next  before  the  said  bargain, 
covenant,  grant,  or  promise  made),  upon  pain  to  forfeit 
the  whole  value  of  the  lands."  This  enactment  appears 
to  have  puzzled  even  such  learned  judges  as  the  Master 
of  the  Rolls  and  Lords  Justices  Brett  and  Cotton..  It 
would  seem,  on  the  face  of  it,  to  forbid  the  conveyance 
of  any  title  except  by  a  person  wfao  has  been  in  possessiou 
of  the  property  for  a  year.  This  would  be  an  intelligible 
interpretation  of  the  statute,  although  it  gives  no  effect 
to  the  word  "  pretenced."  That  word,  it  should  be  ob- 
served, is  applied  to  the  sale  of  a  title,  but  not  to  the 
covenant  for  a  title.  Lord  Justice  Cotton  justly  observes . 
that  "  there  can  be  no  reason  why  it  shoald  be  penal  to 
take  a  covenant  for  sale  of  rights  and  titles  generally ; 
bnt,  in  case  of  actual  sale,  penal  to  sell  only  when  the . 
right  and  title  is  pretenced."  But  is  any  meaning  to  be 
attached  to  the  word  "  pretenced  "  at  all,  and  does  not  its 
omission  in  the  second  branch  of  the  section  show  that 
it  was  merely  intended  as  a  word  of  ooatempt,  like  "  so-  ■ 
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Mtllad  "1  It  tba  word  has  that  meaoing,  ita  omissiuD  id 
the  olaase  as  to  ooTenant*  ia  iotelUgibM  enough.  The 
aale  of  ao-ealled  title*  aod  alw>  of  oovenanta  lor  title  are 
forbidden.  Wa  do  not  know  that  this  coostraotion  of 
the  atatote  helps  fnrther  to  a  decision  of  the  oaae  than 
the  oonstrnotion  pat  npon  it  by  the  Ooart  of  Appeal, 
whioh  is  that  the  word  '*pietenoed"  is  an  empbatio 
word,  and  most  be  oonsidMed  as  applying  both  to  the 
oaae  of  sale  and  of  ooTenant.  Either  oonstraction 
brings  as  face  to  taoe  with  the  efFeot,  if  any,  of  8  tfe  0 
Yiot.,  0.  106,  B.  6,  whioh  eoaots  that "  after  the  first  day 
of  Ootober,  one  thoasand  eight  handred  and  forty-flve,  a 
oontinaent,  an  exeootory  and  a  fatnre  interest,  and  a 
poesibfiity  oonpled  with  an  interest,  in  any  tenements 
or  hereditaments  of  any  tenore,  whether  the  objeot  of 
the  gift  or  limitation  of  snoh  interest  or  possibility  be 
or  be  not  ascertained ;  also  a  right  of  entry,  whether 
immediate  or  fntare^  and  whether  vested  or  contingent, 
into  or  npon  any  tenements  or  hereditaments  in  England 
of  any  tenore,  may  be  disposed  of  by  deed."  Does  the 
enactment,  allowing  a  right  of  entry  to  be  disposed  of 
by  deed,  conflict  with  the  enactment  that  pretenced 
tltlaa  shall  not  be  granted  except  by  one  in  possession  1 
The  section  quoted  from  the  well-known  statute  is  not, 
it  mast  be  borne  in  mind,  the  section  whioh  snbstitntes 
a  grant  for  the  lease  and  release  previoosly  in  ase  among 
oonveyanoerai  That  section  is  s.  2,  which  mas :  *'  After 
the  let  day  of  Ootober,  1846,  all  corporeal  tenements 
and  hereditaments  shall,  as  regards  the  ooDTsyaoce  of 
the  immediate  freehold  thereof,  be  deemed  to  lie  in 
grant  as  well  as  in  livery."  The  distinction  is  material 
beoaase  it  shows  that  section  6  is  not  a  mere  convey- 
ancing section.  The  lease  and  release  formerly  in  ase 
was,  as  is  well  known,  a  oontrivanoe  by  whioh  the 
vendee  was  pat  in  possession  without  resort  to  a  feoff- 
ment. Section  6,  on  the  other  hand,  so  far  as  it  relates 
to  right  of  entry,  deals  with  the  possession,  not  of  the 
vendee,  bat  of  the  vendor.  In  virtue  of  section  3  a 
vendee  oat  of  possession,  and  withont  any  contrivance 
having  the  effect  of  possession,  may  have  title  conveyed 
to  him ;  and,  by  virtue  of  seetion  6,  a  vendor  who  is  out 
of  possession  may  dispose  of  his  right  of  entry.  Undbr 
the  Aot  of  Hen^  VIIL  a  vendor  out  of  possession  could 
not  dispose  of  ids  right  of  entry.  Therefore  the  two 
statutes  are  inconsistent  to  this  extent  at  all  events,  and 
the  later  statute  must  prevail.  Moreover,  the  Court  of 
Appeal,  adopting  the  view  of  Chief  Jnatioe  Tindal  in 
Dae  dttn.  WUlianu  v.  Svatu,  14  Law  J.  Bep.  O.  P.  287, 
declare  that  the  common  law  forbad  the  oonveyanoe  of 
a  right  of  entry ;  and  that  the  statute  was  only  intended 
to  supplement  the  oommon  law.  The  only  question 
whiuh  remains  is  whether  the  Aot  of  Henry  YIII.  has 
entirely  disappeared  in  its  collision  with  the  Aot  of  the 
Queen,  or  whether  any  portion  of  its  provisions  still 
remains. 

The  decision  tl  this  question  depends  on  the  meaning, 
if  any,  to  be  attached  to  the  word  "  pretenced."  It  this 
word,  to  use  an  expression  applied  to  definitions  of 
negligence,  may  be  considered  merely  vituperative,  the 
whole  of  the  older  provision  falls  to  the  ground  in  its 
oonfliot  with  the  new  provision.  In  this  view  the  old 
statute  enaots  that  there  must  be  possession  tor  a  year 
before  a  title  can  be  conveyed ;  the  new  statate  enaots 
that  a  right  of  entry  may  be  conveyed— that  is  to  say, 
that  there  need  be  no  possession  at  all  to  support  a 
valid  conveyance.  The  Court  of  Appeal  shrink  from 
Mtirely  disregarding  a  wcfrd  like  "pretenced"  in  a 
■latate  of  long  standiog  whioh  has  never  been  expressly 
repealed,  and  which  has  had  a  oonstraotion  pat  apoo  it 
by  several  aatboritiea.  In  <*  Coke  on  Littleton  "  (869) 
we  ar«  told :  "  For  the  better  understanding  of  which 
statate  you  must  observe  that  title  or  right  may  be  pre- 
tenced in  two  manners  of  ways :  first,  when  it  is  manly 
in  pretence  or  supposition,  and  nothing  in  verity; 
aeoondly,  when  it  is  a  good  right  or  title  in  verity,  and 
made  pretenced  by  the  aot  of  the  party  -,  and  both  those 
ace  within  the  said  statute."  As  Lord  Justioe  Cotton 
observes,  "  what  la  said  by  Coke  as  to  the  second  kind 
of  pretenced  title  is  not  very  clear ;  "  but  he  goes  on  to 
cite  the  judgment  of  Chief  Jastioe  Tyndal  in  Dot  da^ 


WUlami  V.  Btaiu,  in  which  it  is  laid  down  that  the 
atatate  is  only  in  aid  of  the  oommon  law  which  wa% 
**  that  he  who  was  out  of  possession  might  not  bargain, 
grant,  or  let  his  right  or  title."  It  is  dear  that  the- 
statute  of  Victoria  repeals  this  rule  of  the  common  law; 
and,  therefore,  if  the  statute  of  Henry  YIII,  only  afirma 
the  oommon  law,  that  statute  is  also  repealed.  Lord 
Justioe  Cotton,  however,  is  nnable  to  reject  the  word 
"  pretenced "  in  the  statute,  or  the  meaning  which 
Coke,  however  obscurely ,  attaches  to  it.  Bo  far  as  titles 
are  "  pretenced  "  the  statate  is  still  in  foroe.  But  what- 
is  a  "  pretenoed  title  t"  In  one  sense  Jones's  title  was- 
pretenced,  beoaase  he  had  no  title.  The  title  whioh 
he  once  had  belonged  tb  his  trustee  in  bankruptcy  at 
the  time  of  the  oonvejrance.  But  Lord  Justice  Cotton 
sajrs  :  "  In  the  present  ease  there  is  no  groand  for  say- 
ing that  the  title  whioh  the  defendant  purported  to  con- 
vey was  flotitious  ;  it  was  a  title  existing  in  fact ;  "  by 
whioh  we  take  the  learned  judge  to  mean  that  the  title 
once  existed  in  fact  in  the  defendant.  What  is  intended, 
we  suppose,  is  that  a  title  which  has,  and  never  had, 
any  foundation  whatever  is  a  pretended  title,  and  ean- 
not  be  sold.  It  would  be  difficult  to  give  an  example  of 
this  kind  of  pretended  title  whioh  is  free  from  fraud  in 
the  person  who  sets  it  ap.  If  an  impostor  or  a  forger 
were  to  pretend  to  convey  a  title  on  the  strength  of  his 
crime^  we  suppose  that  the  purchaser  might  recover  his 
money  on  common  law  principles  withont  resort  to  » 
statute.  It  therefore  seems  as  if  the  area  to  which  the 
statute  still  applies  is  very  limited.  A  mere  shied  of 
the  section  is  left.  The  important  result  of  the  decisioB 
is  that  a  right  of  entry  may  be  conveyed  by  a  vendor  oat 
of  possession,  which  will  hold  good  it  the  title  be  sound, 
snd  that  a  covenant  tor  title  by  a  man  having  a  fair 
claim  to  real  estate  may  be  made  the  sal^ect  of  an 
action  for  damages  it  it  turns  out  that  there  was  a  flaw 
in  the  title.— Z<ng  JowrndL 


LANDLOBD'B  ACTION  FOR  NOISANOE  TO 
FBEMISE& 

While  justices  of  the  peace  have  a  great  deal  to  do 
with  the  removal  of  nuisances,  and  require  to  be  well 
acquainted  with  the  legal  rights  of  owners,  there  are 
some  aspects  of  these  offences  whioh  are  also  more 
effectually  dealt  with  by  the  High  Court,  and  also  by 
the  couaty  oourta  The  action  brought  by  one  owner 
or  oconpier  against  his  neighbour,  whether  in  the  form 
of  a  claim  for  damagss  or  for  injunction,  requires  often 
to  be  borne  in  mind,  especially  where  there  is  no  sum- 
mary procedure  applioable.  Some  of  theee  cases  have 
recently  occurred  and  are  always  of  interest.  Few 
people  who  live  lu  towns  can  avoid  being  occasionally 
annoyed  with  some  unneighbourly  conduct,  and  it  ia 
always  useful  to  consider  what  can  be  done  and  what 
oannot  be  done  for  and  against  the  respective  parties. 

One  of  the  rules  applicable  to  the  remedy  for  nnisanoa 
to  premises  is  as  to  the  right  of  the  landlord  as  well  as 
of  the  tenant  to  take  some  prooeeding.  The  contraot 
between  landlord  and  tenant  gives  only  a  limited  interest 
to  the  tenant,  and  after  him  oomes  the  landlord,  who 
has  the  reversionary  interest,  and  both  of  theee  oononr- 
riog  parties  may  be  damnified,  and  both  may  sue  the 
offender.  Sometimes  only  the  tenant  can  sue  beoaase 
the  injury  done  is  so  temporary  that  the  landlord  is  not 
affected.  And  yet  there  are  many  doabtful  oases  where 
it  is  difficult  to  draw  the  line  and  say  whether  the  land- 
lord can  or  cannot  sue  in  respeot  of  his  reversionary 
interest.  In  the  well-known  case  of  Baiter  v.  Taylar,- 
4  B.  &  Ad.  73,  a  stranger  entered  npon  the  field  of  a 
tenant  with  horses  and  carts,  and  put  a  quantity  of 
stones  there,  alleging  that  he  had  a  right  to  do  so. 
When  an  action  was  brought  by  the  landlord,  the  de- 
fence was,  that  there  was  no  injury  done  to  the  landlord, 
and  therefore  he  could  not  sue.  The  court  held  this  to 
be  a  good  defence.  Tannton,  J.,  said  that  acts  of  that 
sort  could  not  operate  as  evidence  of  right  against  the 
plaintiff  so  long  as  the  land  was  demiMd  to  tenants,- 
beoause  during  that  time  he  had  no  present  remedy  by 
whioh  he  ooald  obtain  redress  tor  saoh  an  act    He  oootd 
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Hot  maintain  an  action  of  treapaw  in  his  name,  becanae 
he  was  not  in  poBseasion  of  the  laud  :  nor  in'  an  aotlon 
on  the  oasa  for  injary  to  the  reversion,  beoaaae  in  point 
of  fact  there  was  no  snoh  permanent  injury  aa  wonld  be 
neoessaiily  prejadioal  to  it.  As  therefore  he  had  no 
■emedy  by  law  for  the  wrongful  aets  done  by  the  defen- 
dant, the  aot  done  by  him  or  any  other  stranger  woald 
be  no  evidenee  of  right  aa  against  the  plaint^,  bo  long 
M  the  land  was  in  possession  of  the  lessee. 

Where  the  iojary  ie  snob  as  cannot  be  treated  aa  of  ao 
trifling  and  evanescent  a  nature  as  in  the  last  oaae,  the 
aaoMdy  is  still  open  to  donbt  in  many  oases  owing  to  the 
defendant  setting  up  some  easement  or  other  right  to 
da  the  thing  that  is  oomplarned  of.  In  each  cases  the 
plaintiff,  whether  be  is  landlord  or  tenant,  or  both 
together,  often  apply  to  the  oonrt  for  an  iajnnction  in 
Older  to  atop  the  alleged  grtevanoe.  Borne  of  the 
9«nnda  are  often  diffioalt  to  deal  with,  and  they  cause 
the  eonrt  mnob  diffionlty.  To  go  no  farther  bftok  than 
a  few  years,  there  was  a  oasa  of  JHott  v.  Shoolbrtd,  L.  B. 
26  E'q.  a,  where  the  plaintiff  was  the  landlord  of  two 
hoBses  ia  a  London  street  whioh  had  been  let  to  tenants. 
The  defendants  wera  the  owners  of  a  large  establish- 
meat  as  diapers,  hoaieia,  npholsterers,  and  had  raoantly 
bailt  large  wareboaaes  immediately  opposite  the  plain- 
tiff's booses.  The  plaintiff  oompUined  that  the  defen- 
dants had  a  great  number  of  oarts  and  vans  of  great 
size,  and  these  were  kept  constantly  standing  in  the 
street,  and  praotioaUy  converted  the  street  iuto  a  stable 
yard,  and  ao  caused  a  grievous  nuisance  to  the  neigh- 
iMnrs.  The  judge.  Sir  Or.  Jasssl,  said  that  if  the  tenants 
at  the  houses  were  complaining  there  oould  be  no  answer 
to  the  case,  bat  he  was  of  opinion  that  the  injury  was 
not  of  such  a  permanent  natnrs  as  to  entilJe  a  rsver- 
Blonar  to  sua.  The  case  was  very  different  from  one 
where  injary  was  dona  to  the  lights,  for  if  these  were 
obstructed  this  was  an  injury  to  the  wvanieBary  right. 
So  there  was  no  lamady^  given  to  tba  landlord  in  that 
case. 

While  the  landlordis  often  prevented  from  suing  for 
such  causes,  the  (eaiut  is  often  more  liberally  treated, 
As  appeared  in  the  case  of  /dims  t.  &iappd,  L.  B.  20  Eq. 
689.  The  plaintiff  was  the  leasee  of  two  houses  in  a 
London  street  let  out  to  weekly  tenants,  and  at  the  back 
of  the  premiaee  there  was  a  pieoe  of  vacant  groand  on 
whioh  had  been  erected  steam  engines  and  stone  saw 
mills,  and  the  noise,  steam,  and  smoke  arising  therefrom 
were  a  nuisance,  and  caused  great  damage  to  the  plain- 
tiff and  his  nndertenante,  and  several  of  the  tenants  had 
Mt  their  houses  owing  to  the  nuisance.  There  was  also 
Obstruotion  to  light  oansed  by  a  travelling  orane  whioh 
tMwsed  close  to  the  plaintiff's  window.  Hera  again  Sir 
O.  JawMl,  M.&,  held,  as  before,  that  the  landlord  could 
aot  sue  in  this  case.  The  injary  was  a  temporary 
aniaanoe,  beoausa  the  saws  might  be  stopped  and  the 
•team  engine  might  cease  working  at  any  moment.  It 
Was  only  an  injary  to  the  oceupier,  and  the  landlord 
ooald  not  bring  an  action  because  before  his  estate  came 
into  possession  the  nuisance  may  have  ceased,  or  the 
person  committing  it  may  choose  to  make  it  cease  at 
the  moment  the  estate  oomes  into  possession.  Another 
groand  of  action  on  the  part  of  the  landlord  might 
Be,  that  the  esistenoe  of  a  nuisance  of  a  temporary 
character  would  render  it  more  difficult  for  him  to 
let  to  a  future  tenant  or  to  sell.  Bat  that  ought  not 
to  be  a  good  groand  of  action  because  the  theoretical 
diminntion  of  the  valae  of  the  property  oould  not  be 
taken  into  aoooant,  inasmuob  as  the  purobaser  or  the 
new  occapier  woald  have  a  right  to  stop  the  nuisance 
•o  that  be  onght  not  to  give  less  on  that  aooount  than 
be  otherwise  woald.  Here  the  houses  were  ocoupied 
only  by  weekly  tenants,  bat  there  vrould  be  no  difBonlty 
in  granting  an  injunction  if  an  occupier,  even  though  a 
.weekly  tenant,  and  his  landlord  were  to  join  in  a  suit  to 
Mstrsin  the  nuisance.  There  was  no  deoision  against  a 
weekly  tenant  having  an  injnootion  to  stop  a  nnlaanoe 
whioh  ia  injarioas  to  bis  health  and  comfort,  and  pre- 
vents his  tasiding  in  the  rooms  or  house  be  may  oocupy. 

Tba  next  case  was  one  of  Stm^  v.  Bridgman,  11  Oh. 
S.  853,  wheia  tba  plaintiff  was  a  London  physician  who 


had  purchased  the  lease  of  a  hoaae  aa  his  professional 
residence.  Behind  this  house  was  a  garden,  and  the 
plaintiff  erected  a  consulting  room  at  the  end  of  the 
garden.  The  defendant  was  a  confectioner  in  larga 
business  in  an  adjoining  street  whose  garden  and  pre- 
mises abutted  on  the  party  wall  of  the  plaintiff's  con- 
sulting room.  There  was  in  fact  only  a  wall  between 
the  consulting  room  and  the  defendant's  kitchen,  and 
in  this  kitchen  the  defendant  had  large  marble  mortars 
set  in  brickwork  and  built  up  against  the  party  wall. 
Two  large  wooden  pestles  held  in  an  upright  position 
by  horizontal  bearers  were  fixed  in  the  wall  and  wera 
used  for  breaking  up  and  poanding  loaf  sugar,  and 
other  hard  substances,  and  for  ponoding  meat.  The 
plaintiff  brought  an  action  for  an  injonotion  to  stop  tha 
noise  and  vibration  oaused  by  the  working  of  these 
machines,  as  they  seriously  annoyed  the  plaintiff  and 
materially  interfered  with  the  practice  of  his  profession. 
He  said  that  tha  noise  prevented  him  from  examining 
his  patients  by  anacultation  for  diseases  of  the  chest. 
He  also  found  it  impossible  to  engage  with  effect  in  any 
occapation  which  required  thought  and  attention.  Tha 
defendant  said  that  ne  and  his  father  before  him  had 
used  such  pestles  and  mortars,  at  least  one  of  tham,  tor 
more  than  sixty  years,  and  the  other  had  been  used  for 
twenty-six  years.  He  therefore  claimed  a  preaoriptiva 
right  to  continue  to  use  the  pestles  and  mortars,  and 
relied  on  the  Prescriptive  Act,  and  further  added  that 
the  plaintiff  had  brought  the  noisanoe  on  himself  by 
making  his  consulting  room  dose  to  the  defendant's 
wall,  for  up  to  that  time  there  was  only  a  garden  tbaca^ 
and  there  was  no  nuisance. 

This  ease  was  one  of  some  difflcnlty,  but  the  Master 
of  the  Bolls  said  it  was  a  clear  oase  for  the  plaintiff. 
The  learned  judge  said  that  it  was  clear  that  until  a  ra* 
cent  period,  namely,  when  the  oonsnltins  room  was  built, 
there  was  no  actionable  nuisance  to  anybody.  The  nois- 
anoe began  when  the  room  was  built,  and  before  that 
date  the  plaintiff  ooald  not  have  hronght  any  action 
at  all.  And  if  he  could  not  have  brought  any  action 
then  tha  dafondant  ooald  not  have  acquired  any  ease- 
ment which  wonld  avail  against  the  plaintiff.  In  order 
that  the  Preacription  Aot  should  apply  there  must 
be  a  mode  of  stopping,  the  nuisance  or  suing  in  respect 
of  it,  and  bare  the  plaintiff  could  have  done  neither. 
Thersfors  neither  on  the  theory  of  lost  grant  nor  on  tha 
statute  oould  the  defendant  claim  to  do  what  he  had 
dona.  And.  tba  plaintiff  therefore  was  antitlhd  to  hava 
the  mortars  stopped  and  removed  into  another  position. 

This  case  was  taken  to  the  Ck>art  of  Appeal,  and  was 
afllrmed  by  that  court,  the  judgment  being  deUvered  by 
Thesiger,  Ii.J.  The  Oonrt  of  Appeal  laid  down  the  law 
as  follows :  Oonsent  or  aoqoieaoanae  of  tha  owner  of  tha 
servient  tenement  lies  at  the  root  of  prescription,  and 
of  the  fiction  of  a  lost  grant  A  man  cannot,  therefore, 
as  a  general  mla  be  said  to  oonsent  to  or  to  acquiesce 
in  the  acquisition  by  bis  neighbour  of  an  aaaement 
through  an  enjoyment  of  which  ha  has  no  knowledge, 
aotnal  or  oonstruotive,  or  which  he  oontasts  and  en- 
deavours to  Interrupt,  or  which  ha  temporarily  lioensas. 
It  was  a  mere  axtensfon  of  the  same  notion,  or  rather  it 
was  a  principle  into  which  by  strict  analysis  it  might 
ba  rssolvad,  to  hold  that  an  enjoyment  which  a  man 
cannot  prevent  raises  no  presumption  of  oonsent  or 
aoqqiesoence. 

Though  this  ease  of  Sturgit  v.  Bridgman,  was  decided, 
with  oonsidsrable  confidence  by  the  two  courto,  yet  the 
recent  case  of  Daltm  v.  Angtu,  6  App.  0.  740,  in  tba 
House  of  Lords,  has  probably  msde  the  deoision 
doubtful.  The  doctrine  that  no  easement  oan  ba 
acquired  by  one  against  another  unices  that  other  could 
have  brought  an  action  or  interrupted  the  aoquiia- 
ment,  has  been  shaken,  and  perhaps  now  no  great 
reliance  can  be  placed  on  the  deoision  of  Sturgit  v. 
Bridgman.  At  least  tha  later  oase  will  require  to  ba 
considered  when  the  same  dootrina  is  sgain  sat  up. 

Tha  very  reoeut  case  of  Cooper  v.  CraUree,  19  Oh.  Div. 
198,  has  again  brought  out  the  objection  that  a  mora 
reversioner  cannot  bring  his  action  tor  a  nnisanoe  unless 
ha  cao  show  a  permanent  injary  to  sach  reversion.    Ia 
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tfaat  oase  the  plaintiff  wm  the  owner  In  fee  of  a  oottage 
whioh  waa  let  to  tenanta  The  defendant  was  the 
•wner  of  the  adjoining  Uuid,  and  there  was  a  small 
strip  of  land  between  them  whioh  eaoh  of  them  olaimed. 
The  defendant  had  on  this  narrow  strip  erected  poles 
and  a  hoarding  with  the  intention  of  obstmoting  the 
light  in  the  upper  window  of  the  oottage,  and  so  as  to 

Srevent  the  defendant  aoqairing  any  easement  of  light. 
Ibis  hoarding  and  the  poles  daring  the  day  and  night 
made  a  oonstant  rattling  and  oreaking  noise  whioh  was 
intolerable  to  the  inmates  of  the  oottage.  The  defen- 
dant had  tried  by  means  of  wires  and  supports  fixed  on 
his  own  land  to  prevent  or  rednoe  this  oreaking  noise, 
bnt  had  not  succeeded.  And  at  last  the  plaintiff,  as  the 
landlord,  brought  the  present  action  in  whioh  he  sued 
for  the  trespass  of  fixing  the  poles  on  the  plaintiff's  soil, 
antl  also  tor  the  noise  thereby  made.  The  defence  was 
that  the  strip  of  land  was  not  the  plaintiff's  soil,  and 
the  plaintiff  Being  a  mere  reversioner  was  not  damnified. 
The  judge.  Fry,  J.,  said  that  the  action  must  fail 
beoanee  of  the  objection  that  the  plaintiff  was  not  ijte 
occupier  of  the  oottage.  This  prevented  his  having  any 
remedy. 

These  actions  show  that  a  landlord  reqnires  to  be 
very  careful  in  oonsidering  the  nature  of  the  nuisance 
in  respeot  of  which  he  seeks  a  remedy.— /ui(»w  of  the 
Ptaee. 


THE  LAND  COMMISSION. 

The  task  of  administering  the  Arrears  Act  has  led  to 
certain  temporary  changes  In  the  offiei^  staff  of  the 
Land  Commission.  Mr.  W.  L.  Micks,  hitherto  Assistant 
Secretary,  a  very  able  and  courteous  officer,  is  promoted 
to  the  responsible  post  of  Comptroller  of  the  Arrears 
Department.  Mr.  Glenny,  Keeper  of  the  Beoords,  suo- 
oeeos  Mr.  Micks  as  Assistant  Secretary.  Mr.  Shaw 
takes  charge  of  the  Records,  and  Mr.  Ghamney  becomes 
Examiner  of  Payments.  Other  office  changes  of  a 
minor  oharaoter  also  take  plaoe. — Frteman'i  JowrwU. 

TEXT-BOOK  ADDENDA. 
[Frmn  the  La*  Jmunal.'i 
Morgan' t  Chancery  Aett,  605. 
Danielfi  Chancery  Practiee  (5<A  Ediiion),  37. 
A  petitioner  in  a  winding  ap  was  ordered  to  give  lecnrity 
for  coots  on  the  ground  of  his  having  subsequently  filed  a 
liquidation  petition  (/»  re  Carta  Para  Oold  Mining  Cam- 
fcmy,  61  Law  J.  Bep.  Chaac  191). 

Lewin  on  Truiti  Qik  Sdition),  785. 
Where  a  married  woman,  tenant  for  life  with  a  restraint 
npon  anticipatiou,  who  had  power  to  direct  trastees  to  do 
repairs  and  charge  the  estue,  employed  a  builder  to  do 
repairs,  the  trustees  were  ordered  to  raise  the  amount  of  his 
charges,  and  pay  the  builder  (Skinner  v,  Todd,  51  liaw  J. 
Hep.  Chanc.  198). 

Piiher  on  Mortgage  {Srd  Edition),  640. 

A  solicitor's  lien  on  a  policy  of  assuraqoe  is  not  lost  by 
want  of  notice  to  the  assuranoe  company  against  assignees 
who  give  notice  ( Wett  of  Englcmd  Btmi  v.  Batehtlor,  61 
Law  J.  Bep.  Chanc.  199). 

Bobion  on  Bankruptcy  (Uk  Edition),  608. 
When  once  the  trustee  has  executed  a  disclaimer  of  a 
lease,  the  lessor  cannot  appeal  from  the  order  giving  leave  to 
disclaim ;  he  shonld  apply,  when  the  order  is  made,  for  a 
stay  of  proceedings  pending  an  appeal  (Bx  parte  SadUer,  in 
rt  Hava,  61  Law  J.  Bep.  Chanc  201)— C.A. 

Btukley  on  the  Companiee  Act*  (3rd  Edition),  163. 
A  contributory  of  a  company,  on  being  made  bankrupt, 
becomes  a  stranger  to  the  company,  and  co  order  caa  be 
made  in  the  winding  up  on  his  application.  His  name  is 
not  removed  from  the  list,  but  bis  interest  passes  to  the 
tmstee  (In  re  Cape  Bntoa  Company,  61  Law  J.  Bep.  Chaac 
202). 


BOOE«    SECEIYSD. 

Analj/liaU  Tablet  of  the  Law  of  Seal  Projaerfy,  dravn  up 
ehif^y  from  Stephen'*  WaekeUme,  viUh  Nolet.  By 
Chab.  .lAMia  Tabbiho,  of  the  Inner  Temple,  Barriiter- 
at-law,  ftc.  London  :  Stevens  and  Haynes,  Law  Pub- 
lishers, Bell-yard,  Temple-bar.     1882. 

The  Final  Examination  (hade  to  the  Lam  of  Probale  and 
Divorce :  eontainimg  a  Digest  of  Final  SxaminationQuei- 
Hont,  vith  the  Anrmert.  By  Ed.  Henblowi  Bxdfobd, 
Solieitor,  &0.  Second  Edition.  London  :  Bnttarworths, 
7  Fleet-street,  Law  Publishers  to  the  Qneen's  Most 
ExosUent  Majesty.  DabUn  :  Hodges»  Figgis  &  Co., 
Grafton  street    1882. 


LAW  STUDEITTS'  JOUBHM.. 

THE    XNOOBPORATED    LAW   SOOIBTT 

OF  IRELAND. 

BeiuU  of  Pborsbob  Hick  son's  Examination  in  Lav,  held, 

on  the  SOth  of  June  and  1st  nf  July,  1881. 

The  foliowiog  Apprentioes  have  passed  an  Examina- 
tion to  the  satisfaction  of  the  Professor  of  Law  in  the 
subjects  of  the  Lectures  delivered  in  1881  and  1882, 
pursuant  to  the  25th  of  the  Roles  of  the  Incorporated 
Law  Society  of  October,  1866. 

The  names  in  eaoh  Division  are  arranged  in  Alpha- 
betical order. ' 

The  gentlemen  whose  -names  appear  in  the  First 
Division  have  answered  very  well.  Those  whose  names 
appear  in  the  Second  Division  have  answered  well. 
Those  named  in  the  Third  Division  are  entitled  to  pass. 

Firtt  Dimtion, 


Patrick  Boyle 
Hutchinson  Davidson 
John  E.  Dowman 
James  Angustine  Doyle 
William  Frewin 
William  Graham 
Henry  J.  Johns 
Frederick  G.  Kerin 
Albert  J.  Lee 
Francis  J.  Lewis 
Thomas  J,  Marron 


Thomas  J.  M'Canghey 
Tbomas  G.  Menary 
William  Murphy 
Thomas  Elliott  Netaon 
George  H.  Quarry 
John  P.  Stott 
Frederick  Waring 
Henry  O.  Weir 
J.  F.  Williams 
John  F.  Wray 
William  H.  Weight 


Second  Diviiion. 


Herbert  V,  Abraham 
Michael  J,  Bannia 
Henry  R.  Bany 
John  P,  Barry 
William  F.  Bennett 
Arthur  O.  Boyd 
William  A.  Breakey 
William  F.  Browne 
F,  L.  Brownrigg 
William  M.  Byrne 
William  F.  Crowley 
Patrick  Davin 
Thomas  Douglas 
David  Doxey 
Daniel  Danford 
E.  S.  Finnigan 
Robert  J,  Fitzgerald 
Tbomas  Flynn 
W.  B.  Galway 
Martin  J.  Glyan 
Graham  A.  Goold 
James  P.  Hall 
Thomas  Harbison 
Joseph  A.  Hardy 
Stephen  Hastings 
William  S.  Hayes 
William  Heam 
George  J.  Hoey 
Thomas  Hnggard 
D.  P.  Hampbreys 
Robert  Banter 


William  Jardine 
Henry  J.  Jordan 
Michael  Eelleber 
Qnintin  Kennedy 
Thomas  W.  Kilpatrick 
Patrick  Lavery  , 

John  G.  Lindsay 
Alexander  A.  Loekhart 
PhiUp  0.  P.  MaoDermot    ' 
Francis  Mayne 
William  M'Arthar 
John  M'Cormiok 
J.  B.  M'Cutcheon 
John  P.  Murphy 
Charles  B.  O'Donnell 
J.  Powdl 
James  J.  Quia 
John  K.  Reid 
John  Ringwood 
Henry  Books 
James  Ryan 
Joseph  P.  Ryan 
Miehaal  Ryan 
John  G.  Scott 
Robert  Seymour 
Franois  Shields 
M.  B.  J.  Smyth 
James  L.  Sullivan 
Ernest  J.  Thornton 
John  J.  Tweedy 
Thomas  M'C.  Windle 
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Third  Dividmt. 


Pattiek  BeiKia 
William  H.  Barice 
James  F.  Oanber 
Thomas  T.  Chambers 
Robert  H.  CaoDiogbam 
B.  J.  Daly 
William  Devetell 
JobD  S.  Farrell 
WilUam  T.  Flood 
John  J.  Foley 
F.  W.  Forrest 
F.  W.  Forsytbe 
William  3.  (Hrty 
O.  Greene 
John  Ij.  Hall 
William  H.  Halpin 
Edward  O.  Jameson 


Myles  J.  Jordan 
Henry  R.  Joyot 
Charles  Kirkpatriok 
Edward  N.  Lindsay 
J.  T.  MaxweU 
John  H  Ilenton 
Allen  H.  Morgan 
R.  H.  Morris 
Harons  PoroeU 
John  Aagnstine  Quinn 
Henry  N.  Raphael 
Joseph  A.  Bbortt 
Frederick  J.  F.  Smith 
J.  E.  Btraban 
Laorenoe  C.  Strange 
William  Tennant 
WiUiam  Wratter 


Eight  other  Apprentioes,  not  haTioa  answered  satis- 
faetMily,  oannot  be  allowed  to  pass  the  Examination ; 
and  the  papers  of  twelve  other  gentlemen  remain  for 
oonsidaration. 

WILLIAM  mCKSON,  Pro/emr. 

gSth  Ausfutt,  188e. 


DaBLIH  fffOCC  AVO  SHARK  LIST. 


'A'U  OUST 


COUET  PAFESS. 

COURT  OP  BAMKEUPTCT. 

ADJUOI0ATI0N8  IH  BAHKBUPTCr. 

Amutrong,  William  8.,  of  Ballybofey  and  Stnnorlar,  in  the 
oooDty  of  Dona^,  draper.  Angost  11;  Tuaday,  Sep- 
tmbtr  12,  and  Fridag,  September  29.  Boraee  WiUon, 
solr. 

KlUingler,  William  Haekett,  of  Belview,  Bray,  in  the  county 

of  Wiekloir,  gentleman.    AngustlO;  TtMdag,84Bttmber 

'  12,  and  Fndof,  Sij>tember  29.    Henrg  Oarlee  Neiieoit, 

toil. 

Sloan,  Geoige,  of  Coal  bland,  in  the  coanty  of  Tyroaa,  flraday 
goods  manofactorer.  Angaatll;  Tiie'd(^,  September  6, 
and  FHdag,  September  22.    ff.  C  Neiltom,  solr. 


Ths  STaw  ImiAR  Junaa.— Mr.  Jones  Qnaln  Pigot, 
Bairister-at-Law,  who  has  been  appointed  to  a  Pnisne 
Jndcgesbip  in  the  High  Conrt  of  Calontta,  in  the  room 
of  Mr.  Jostioe  White,  resigned,  was  bom  abont  the  year 
1883,  and  was  ednoated  at  Trinity  College,  Dnblin, 
where   he  took  hia  Bachelor's  degree   in  1865.     He 

Sraotised  for  some  years  as  a  speoial  pleader  below  the 
lar,  and  was  called  to  the  Bar  by  the  Hononrable 
Society  of  the  Inner  Temple  in  Miohaslmas  Term,  1864, 
when  be  joined  the  Home  (now  the  Boath.Eastem) 
Cironit. 

Fboposxd  Visit  of  Lob>  OoLBBTDoa  to  Amaici 

Lord  Coleridge  has  accepted  an  inTitation  from  the 
New  York  Bar  to  visit  that  oity.  His  Lordship  pro- 
poses to  fnlfll  his  engagement  next  year. 

PaokAiBS. — The  stamp  dnty  on  probates  of  wills 
and  letters  ol  administration  was  in  net  in  the  last 
flnanoial  year  £8,6U,88i  la.  8d. 


The  proepeetne  ki  lemed  of  the  London  Tfmmwajt  Omnibm  C  omiienj, 
Mmlted,  of  wUoh  6,U0u  Bharee  of  £10  emeh  an  ottered  to  the  pablic  for 
mbeorlptioo.  It  Upropae«dallnt<le«8erTloeaf  Onmlbiueebecween 
FIneburj  Perement  end  the  Xlephant  and  CattI*,  thoe  oonmcttng  the 
London  Tramweye  with  the  MoHh  BCetropolUan'eyetem,  to  the  evident 
■ratnal  adraotage  of  both  the  Tramwajr  Companin  and  the  Omnlbua 
Oompaoy ;  and,  when  we  consider  the  enormoiu  number  of  paaaen  jen 
who  dalljr  trarene  the  propoaed  roate,  the  new  enterprlae  appeare  to 
toiiini  etei7  cbeiwe  of  achierlng  a  great  eoooeaa  We  notioe  that 
the  Coni|«D7  taiteiids  to  nae  Omnlboiea  of  a  Terjr  much  better  type 
than  thoea  In  ordina>7  oae  in  the  metropolla,  and  it  ii  itated  that  other 
rontea  are  under  oonilderation  In  Tarioua  parte  of  London.  Thia 
enteipriee  haa  met  with  the  warm  approTal  of  the  Direeton  of  the 
Londoo  Tramwaja  Company,  wliaae  Chairman  lefaited  to  It  in  meet 
appredatiTe  tamu  at  the  laat  Oeneral  Meeting  of  tliat  Company. 


DUCKIPTIOH  or  STOCK 

a«t.    Mon.To-i    Wad  Tlmr    Kn. 
M    1  U  1  aa     33     34     38 

•Paid     aowanuaenk. 

—  joe  Oanaoia       .. 

—  HewjpeStoek 

INDIA  STOCK. 
4peOet.UMlTrs(Ma.at     .. 
3t  p  e  Jan.  IMl  f  Bk.  of  Irel.     .. 

■aaks. 
too    Bank  of  Ireland 

IS    bmjMJeknaioa 

10    UmdimmUWmtiaUr.UCi 

10          X>e.           It— 
3|  MwuUr  BmkfUmUt*t 

—  Mat.  PrOT.  of  England,  lim. 

lo    raUmal^ UterpKUfdJ 
25    PrvwbielmlBmU 
10            Do.       Haw 
lo    BofI  Burnt 
K    aie>ulmrdorB.S.A.,Wd 
as    Uui<m<^AiulralU 
ISI  UHimK^Londim 
Staam. 
$0   BrlUahAIriah    „ 
loo  Oily  of  l>aUlD  .. 
MUoMiaaeons. 

10   Alliance  A  Uab.  Cun«.  Oae 
8          Do.              do.    Ifeu 
4    Oan»oa*Co.Limt,IUd 

ao    C.  Dnb.  Brewery  fa  (llm.) 

10   Dab.  (S'th)  City  Market  Co. 

10    H'Keoiie  *  Sons  (litd.)   .. 
4    Matto>uUDIi!o>ml,lre.,irui 

Traanwars. 

lo    Bellhet  Trama    .. 

10    DnbHii  United  Tramwaya 

lo    irth  Matr.  Tramway,  Lond. 
Railways. 

JO    Cork  and  Bandorf 
lOO    areatHortliemC Ireland).. 
100    at.Southernand  Waatem 
100   Midland  Ot.  Weetam 
100    WatarfordACenLIrelaad 

JO    Vatartord  and  Limerick  .. 

Ratlwar  Praferenoe. 
100    BellaitaNth'nCoe,4pe 
loo    D.,  W.,A  W.,6percent  .. 
■00    Ot.Son(h-n4weatn4pc 
100   Mid.areatWsat«m,4pe 
■oo   Do.,4tpe 
100    Wattd.  *  Limerick,  4  p  e 
100   Do.,4tpe 

Dabanturo  Btooks. 

-  Belfkat*lIth-nCoa.4pe 

-  Dnblin «Wicklow4pe    .. 

-  at.  Northern  (Ireland)  4  pr 

-  Do.,4*p 

-  OtHortli-n*VMt'n4ipc 

-  Do,  (  p  e 

-  (it.South'n  *  Weet'n.  4  o  r 

-  Kilkenny  Janction,A,*pc 

-  «ldland<lt.Weac'n.4pc 

-  Da.,44pe 

-  Do.,4ipe 

-  Wat«rd*Umeriek4pe 

-  Do.,  4|  p  e 

Ballaat  Office  Debk,«M  <s  id,  4  p  e 
CItyDeb  of  £93  6i*d.4pc 
Dnb.AaiaaS.P.OD.a887)6pe   .. 

Da  (1883),  «  p  c     .. 
Dnb.  A  KIngatnwn  4  p  c 
Dablln  Water  Works,  8  p  e 
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•  Sharea  not  fally  paid  up  are  giren  In  rietUt.         t  zd 
Bank  Rata— '>r  i>isconnt-4  pereanc.  i7th  Angut,  l'8S 
Of  Oeooslt-1  riereaht..  i*ti  Xareh.  1883. 
Name  Oars— Angnst  Wlh,  and  September  Mth,  IWt. 
Account  Dajre  -Angnst  totb,  and  September  l*th,  1881 
Bosineaaeoinmeneeeat  I  SO  i».m. 

The  Stock  Exchange  and  Brokers'  Offlcea  will  be  dosed  on  Bator, 
days  daring  the  mantlis  of  July  and  Angnst. 

Rolloieat'M  Otnlmml  and  PiUt  wlU  be  found  the  best  friend  to  pera->nB 
afRlcted  with  ulcerationa,  bad  legs,  sores,  absceasaa.  ftstulaa,  and  other 
painful  and  oomplic  ited  oomplalnta  Printed  and  Tory  plan  direcUona 
for  the  application  of  the  Ointment  are  wrapped  round  each  |tot. 
Holloway's  alteratire  Pills  should  be  uken  throughout  the  prograes  of 
the  cure,  to  maintain  the  Mood  in  a  state  of  perfect  purity,  and  to 
prerent  the  health  of  the  whole  holy  bataig  Jeopardiaed  by  the  local 
ailments;  bid  legs  old  age  s  great  grle>ancea,  are  thus  read  ly  cured, 
without  oonlnlng  the  patient  to  lied,  or  withdrawing  from  1dm  or  her 
the  nntritious  diet  and  generoua  support  ao  ImperaliTely  demanded, 
when  weakening  dlseasin  attack  adraoeed  yean  or  oonstitutioas 
eTindng  p.Tmature  decreptitnda 
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JIBTHS,  UAEBIAOES,  AND  DEATHS. 

BIRTHS. 
90T1>— Angnit  33,  U.  Nelaon-atreet,  Dablln,  the  wife  of  AdolpbntJ. 
Boyd,  Eaq.,  faarrutei>mt-Uw,  of  a  daughter. 

MARRIAGES. 

BKLL  and  BEA8LET— Angiut  16,  M  St  Andrew's  Chnroh,  Watford, 
Bobart  Alexander,  joiinfeet  aon  of  the  lata  lliomaa  Bell,  Baq.,  A.M., 

'  barrMar-at-law,  of  Sandjrooiint,  Dublin,  to  Florence  laabel  Alloe, 
Xonngeat  daughter  of  the  late  Thomai  J.  Beaaley,  Eaq.,  A.U.,  kU- 
eltor,  of  Sumnierhill,  Dublin. 

MACDEVITT  and  FOWKR— Angnit  IS,  at  the  College  Chapel,  All 
Hallmra,  hj  the  Moat  Her.  Doctor  Logue,  Lord  Biahop  of  Raphoe, 
aariated  by  the  Very  Rer.  Doctor  MacDevltt,  brother  of  the  bride- 
groom, and  the  VeiT  B«t.  Doctor  O'Brien,  Vloe-Freeidant  of  the 
College,  Edward  O'Oonnell  MacDcTitt,  Ef^,  bairiater-at-law,  for- 
merly H.IL  SoUdtor-General  for  Qneensland,  of  Gardlner'a-plaoe, 
Dublin,  to  Katy,  eldeat  daughter  of  Thomas  Power,  cluiooarrig, 
Killorglin,  County  Kerry. 

SCULLY  and  ZIHMERMANN— Anguit  28,  at  8t  Man's,  Booten- 
town,  bj  the  Very  Rer.  MonaignDr  J.  Canon  Farrell,  P.P.,  assisted 
by  Very  Rer.  A.F.Canao  Seully.P.F.,  Jobn8cally,Bsq.,D.L.,barris- 
tai^at-law,  seoond  son  of  the  late  James  Seully,  J  J.,  of  Shaobally- 

.  more.  County  Tlpperary,  and  Hountjoy-eiinare,  Dublin,  to  Agnea, 
only  child  of  the  lata  Alois  ^inuneiman,  Esq.,  qf  Luoeme,  Swltaer- 
land. 

DEATHS. 

PBTHEBSTON  H.— August  18,  at  InniafaUen,  Bowth,  Ca  Dublin, 
Mary  Adelaide,  second  daughter  of  Stephen  EadcUfls  Fetherston  U., 
Esq.,  solicitor,  aged  13  years. 

KERNS -August  14,  at  his  residence,  Kenllworth-square,  Rathgar, 
Joseph  R.  Kenu,  Esq.,  sididtor. 

TANDY-Anguat  17,  at  CUSe-terraca,  Tramore,  County  Watoigsd, 
Cbarlea  Henry  Tandy,  Esq.,  Q^C,  of  Lower  Leeson-etreet,  D«bUn, 
aged  68  years, . 

FDNBRAL   BEQUISITBS   Of    BVBttV 
DBSCRIFTIOK. 

49,     WALLER,     50, 
DENZILLE-STREET. 3=7 

PUBLIC  NOTICES; 
FOEMS  UNDER  THE  JUDICATURE  ACT. 

Vrit  of  Snnmoni           ..           ..           ..           ..  Id, 

Writ  of  Stnnmons  on  Bill  of  Ezehaag*       n            «>  Id. 

Writof  Sonunons— Bent ..            „            ..            ..  Id, 

Writ  of  Serrioe  out  of  Jnrisdictivn             ..            »  Id. 

Memorandun  of  Appearance        ..            ..           m  Id. 

Kotlee  of  Appearance       ..            ..                         ..  Id, 

Motioe  to  Limit  Defence  as  required  by  Order  XL,  •  Id. 

Moticeof Trial    ..            ..            ..            .,            ..  Id. 

Statement  of  Claim         m           ....           ~  Id. 

Statement  of  Defence      ......           n  Id. 

Affldavit  as  to  Document              ,.            ..     '      »  Id. 

AfRdarlt  of  Debt              ,.                         ..            ..  Id. 

AfBdarit  of  Sanrice  of  Wilt  of  Summon*   ,.            ..  Id. 

Aflldavit  Service,  Rent  or  Orerlioldlng  ..  .,  Id. 
Form  C— AfBdarlts  of  Transmission  erf  Writ  of  Smn- 

mens  and  of  Order  to  Snbetitute  ..  ..  3d. 
Form  C-EJectment— AflMavlt  in  oonfotmlty  with 

Oeneral  Older  of  3Tth  December,  1881  ..            ..  Sd. 

Order  ..  ..  _  Id. 
JUDICATURE  PAPER— Per  Quire,  Is.  Od.;  per  Ream,  ISs. 

BBIEFIKO  PAPER— Per  QolreilM.;  per  Beam,  13s  84. 


J.  FALCONER,  58.  UPPER  SACKVILLE-ST.,  DUBLIN. 
VERY       MAN      WHO       SMOKES 

Bbould  InTBit  24  itunps  for  the 
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JENINOS   &   CO.,  Inventon,   97,  NiwOAn-sTBBR. 
The  meet  Perfect  Pipe  iuTsnted  sinoe  Smoking  began. 

Frotpeetus  /Vsa.  6i 

ILLIARD    BALLS,    CHALKS, 

CUES,  and  TIPS,  and  aU  other  BUliard 
Table  requisltss,  at  HKNNIG  BROS.'  iTory 
Works,  11,  High-street,  London,  W.C.  Also 
the  cheapest  house  In  the  trade  (or  Irory  Hair- 
brushes. Mirrors,  and  all  other  Irory  Toilet 
artideo  and  Ivory  Goods  in  general.  Old  Balls 
■djaated  or  exchanged,  and  Tables  re-covered.  Price  Lists,  Cloth,  and 
Coshion  Rubber  Samples  Post  Free.— EstabUshed  1863.  i6 


L, 


PUBLIC  NOTICES; 

J^AND  LAW    (IRELAND)  ACT,    I88& 

In  conformity  with  Rule  IM.  a  Schedule  of  Agreements  Sckc  Fair 
Rents  that  were  lodged  In  the  Civil  Bill  Courts  up  to  and  indndlngtha 
aoth  June,  1883,  has  been  inserted  in  the  I>ubHn  OuutU  ef  the  18th 
August,  1883.  A  copy  of  this  Schedule  will  be  sent  to  anr  person  win 
applies  for  the  same  to  the  Secretary,  Irish  Land  Caomtaslon,  24  Uppw 
Herrion-street,  Dublin. 

(By  Onta), 

WU.  L.  MICKS. 

34  Upper  Merrion-street,  Dublin, 
3gth  August,  188^ teg 

NOTICE. 
AsxuRs  or  Bbvt  (Irklasd)  Act,  1883. 

THE    IRISH    LAND    COMMISSION 
have  Issued  their  Rales  and  Forms,  wUph  can  he  obtained  from 
Messrs.  Trok  A  Ca,  Abbey-street,  Dublin,  for  6d. 

Forms  of  appUcatlan  (B,  C,  E,  F,  R,  S,  and  T,  printed  on  the  Und 
of  paper  prescribed  by  the  Irish  Land  Commission)  can  be  oMaiaed 
from  Messm,  Tbox. 

(By  Order), 
Irish  Land  Commission,                                        WM.  I>.  IflCKS. 
Mth  August,  188^ lo^ 

DW   .        CARROL 
•     44,  LOWER  8AGKVILLB-8TRBET,  DUBLIN, 
Widiea  to  oall  attention  to  his  large 
STOCK    OF    NOTEPAPBR8    AND    BNVELOPBB, 
Direot  In  every  tnatanoe  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholesale  PrieasL 
His  Urge  Stock  of 
LEATHER      GOODS, 
Comprising  Ba«i,  Purses,  Wallets,  Pocket  Books,  Metallic  Men>o> 
randum  Books,  Blotters,  Writing  Cases, 
With  every  article  connected  with  Stationery, 
Are  Sold  muoh  under  usual  chargea. 
Prize  Medal  Account  Book  Blanufaoturer. 
Letterpress  and  Llthognqihio  Printer. 

BMnatafne  of  chart*.  7» 

T  ITERARY    an*  GENERAL    SALE     ROOMS, 

yj    Na  8  D'Olier-street,  the  only  Sale  Rooms  in  Ireland  wherein  the 

Proprietor  has  a  practical  knowledge  of  tbe  Book  Department. 

J.  W.  SULLIVAM,  Auctioneer  and  Valuator  (Asdstant  for  2Syean 

to  the  late  Mr.  J.  F.  Jones), 
Respeetftdly  invites  the  attention  of  Sollclfors,  Executors,  Tmsteaa, 
Assignees,  er  others  interested  in  tile  disp<H«l  of  Lihraiiee,  Artistio 
Effects,  Household  Furniture,  Ac.,  to  the  imeqnalled  faculties  that  he 
posseasas  for  raaUalng  the  fuU  value  of  all  property  entrusted  to  his 
o>n>.  Law  Libraries  receive  the  special  attention  that  produced  sneh 
satiafactory  results  in  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Plgott,  Judge  Radcllfl^  Sergeant  Armstrong,  and  many  others. 
Valuations  made  for  Probate  or  other  purposes  on  moderate  tenna 

3L- 

STOKES  BROTHERS. 

PUBLIC  ACC0UBTANT8  AND  AUDITORS, 
LONDON  AND   LANCASHIRE   INSUBANCB  CHAMBBRS. 

J2,    WESTMOBELANU-STBEET, 
■_ DUBLIN. tn 

PUnUO  ACCOUSTAKTS  AND  AUDITORS. 

CROWLEY,  HUMPHRIES  &  C  O.. 
78,  DAMB-STREfeT,  DUBLIN  (opposite  Munster  Bank) 
are  engaged  in  all  Matters  of  AoeounU  In  Chancery,  BankruDtcr 
Partnersh»  Accounts.  Ac.  te. So 

A  N  IMPORTANT  CONVENIENCE  TO  LAW 

A.  WBITER8  AND  SOLICITORS. 

STEPHENS' 
SCARLET  INK  for  STEEL   PENS. 

Thia  Ink  is  unaffected  by  steel  pens;  it  is  a  most  brilliant  and  per- 
manent colour;  it  rvtains  its  brilliant  colour  upon  parahment,and 
oonseqnently,  of  great  vslue  to  Solicitors  end  Draughtsmen. 

gold  in  stone  bottles,  by  all  SuUoners,  at  la.,  3t.,  ts.,  and  «s.  each- 
and  in  glass  bottles  at  ed.  and  Is.  eaoh.  jgi  ' 

ALEX.     ROSS'S     NOSE     MACHINE, 

xX  Applied  to  the  Nose  (or  an  hour  dally,  so  directs  the  soft  csrtUace 
of  which  the  member  oonsiststhat  an  ill-foimed  nose  Is  onioklv  shaoad 
to  perfection.  ■«-«-../  iwiiN 

lOt  6<t ;  Pott  Frtt,  VU.  id.,  tea-tOt  paeted.    PamphUI,  Ttoo  Slampt. 

31,LABBS  CONDOIT-ST.,  HIGH  HOLBOBN,  LONDON; 

HAIK  CURLING  FLUID, 

Curls  the  straighlest  and  most  mvovamshle  Hair,  as.  td., 

sentforMStampai 

ALEX.  BOSS'S  EAR  MACHINE, 

To  reoiedy  outstandtaig  Ears,  lOi.  6d,,  or  Stamps.    His 

GREAT  HAIR  BB8T0RBB, 

Is.6d.i  itdiangea  Gray  Hair  to  Its  original  oolour  very  quickly:  sent 

forM  Stamps.    Every  specislity  tor  the  Toilet  supplied. 

Baiar»<i/ImitaU0iuqfRtm'tartlcle$. 
As  Chemists  keep  his  snides,  see  that  yoa  get  his  HAIR  DYE  tat 
either  light  or  dark  colours,  >a  6d. ;  his  DEPILATORY  for  removing 
Hair  and  his  CANTUARIDE8  for  the  growth  of  Whiskers.  7 
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PUBLIC  NOTICES: 


CUMMER     TOUKS    IS     SCOTLAND. 

GLASGOW  AND  THE  HIOHIiA^^>S. 
UtofolItoitUrtA  OiinoHandCaiabmlanCaiuiU.) 
Bojal  Mail  Stwmer  COLUHBA  or  lONA,  from  Guaoow  Vxar, 
at  7  a.iiL,  from  Gbxxnoos  at  9  ilid.,  convejiiv  in  connexioa  with  hii 
'Weat  Highland  Stcamen  ftmengen  tor  Oban,  Fort  WiUiam,  Inrei^ 
nMi,  Lo^iawB,  Bkye,  Oairloch,  StaAa^  lona,  Glanooe,  Stomowa^,  Aa 
Ofilelaiaiilda,M.;  lUiutrated,  «d.andla.  Timg  BIU  with  Map  and 
Farea  Irae,  at  Caksoi  Baoa,  7  Giafton-atreat,  Dublin;  or  bf  poit 
fromthaowner,  OATiDMAcBaATm,  IIS  Boi««traet,  Glaagow.       79 

BSTABLI8BKD  18»L 

BI    R    K    B    E    C~K  BAN    K._ 

Soatfaamfton  BnUdingi,  Cbanoatr  Lana. 

Corrant  Aeooimta  opened  aeoordii^  to  the  nioal  praetlee  ol  other 
Baidnra,  and  Intanet  allowed  on  the  mininiiini  monthly  halaneea  wban 
not  dmwn  below  £U.  No  eommlalon  charged  Icr  keeping  Aeoomtli 
lOEoeiiting  under  ezoeptional  drcamatancea 

The  Bank  alaoreoaiTaemaBejaDDepailt  at  Three  per  cent.  Interat, 
nfagrable  on  demand.    - 

The  Bank  ondertakeo  for  ita  Custamera«  free  of  oharfe,  the  eoatody 
of  Deeda,  WrWnga,  and  other  SeoorMee  and  ValnaUee;  the  oollectlon 
«f  Billa ol  Kzehange,  OiTldenda  and  Conpoaa;  and  the  porchaaa and 
■ale  of  Btoeka,  Bhairaa,  and  Annaitieft 

Lettera  of  Credit  and  CIrealar  Notea  baued. 

A  Faaphlat,  with  fall  patticiilan,  on  applioation. 

FSANCU  RAVBM8CROFT,  Manager. 
, ^_ 

Tbb  BnoDBCz  BoiiDnie  Bocian'a  AmnuL  Xionm  cxoud 
Fits  Mmnm. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OnntEAS  FEB  MONTH,  with  Immediate  poaMMlon  and  no 
rent  to  paj.    AppI;  at  the  ofBee  of  the  BiucuCK  Boupwe  Socirrr. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  8HILLIN08  FEB  MONTH,  with  Immediate 
tnnwiloii,  either  for  bnlldlng  or  gardening  pnrpoaea.  Apply  at  Horn 
enoe  oftiia  BiasBcoK  Fbishold  L*in>  Socixrt, 

A  Pamidilet,  with  fall  partioulaia,  on  wppllflntfftn. 

FRANCIS  BAVKN8CBOFT,  Manager. 
gOBthampton  BoUdlng^  Chaneer,  Lanei 6? 


W^ 


rATCHES.— JEWELLERY.— Before  yon  buy  « 

wateb  or  J«wall«(7,  lend  tor  the  MkOand  Coontiea  Watoh 
Conpaqy'a  Catalogne,  beantllallj  llliHtnted  wUh  orer  COO  oopperiplate 
•ngnTiiigi,andaent9ra(<<an<lpeil.^MM^RpHeaMoi>.  Addrtia— A. 
fMMor,  Manager,  Vjauatieet,  Blnnlngfaam.  181 

HBNDBIOK  aad  CO., 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  ABTIBTB'  WABBHODBB, 
K  CLARB-8TBBET, 

pnBijN. ^ 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
ooin>noTU>  bt 

MR.  THOMAS  DEANE, 
17,  DALE-STREET  (n»ar  Ae  Emkimgt), 

Twoiqr-lhra  Teart*  miied  Fouci  and  Booul  aipntono*. 

EfHclmt  Stall 

MODBBATB     CHABGBB. 

Baferenoea 
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A88DBANCB  AOAINHT  ACCIOBMT8  OF  ALL  KIND& 

ASBURANCB    AOAINBT    BAILWAY    ACCIDBNTB     ALONB. 

AB8UBANCE  AOAINHT  FATAL  ACCIDBNTB  AT  SEA. 

ASBURANCB  OF  EMFLOTEBS'  LIABILITT. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  aldert  and  bwge«  Company,  kmiteg  agifaiat  Aeddanta  ol  aU 
.Unda  The  Bt.  Ben.  Lord  Ktnnaird,  ClMlman.  Bnbaolbed  Capital 
jeLOOOiOOO.  Pald-op  Capital  and  Reaerre  £2<0,000.  Moderate  Premliuna. 
Bonoa  Allowed  Id  Ineorers  after  Sre  years.  £1,700.000,  has  been  paid 
•a  oompeoeation.  Apply  to  the  Clerks  at  the  Bailwsy  Btatlona,  the 
Local  Agents,  or  «4  Corahlll,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  London.  Wiluam  J.  Vii»,  Seoretaiy. 

Agents— Meani  Dudgeon  A  Son,  118  Orafton-street.  Dublin,  or  64 
Comhlll,  London.  Mesvs^  Stewarts  A  gi«M'«Vl,  g  Lalnater- 
■treet,  Dublin.  67 

ANTED—Wwte  Paper,  Old  Account  Books,  Old 

Lead,  Zinc.  TaUoia'  Cottlngs,  Printing  BhaTingSL  A  quantity 
of  Newspapers  aad  Brosrn  Lapping  Paper  always  In  slock,  sold  bT  the 
pDandorewt.,at7,BrUaia>Una.  Address  PATRICK  HANRATTT, 
S,  FiSBBB's-uun.  ^ 


LEGAL   POSTINGS: 


In  the  HIGH  COURT  of  JUSTICE  in  IRELAND, 

CHANCBBT  DIVISION.— LAND  JUDGES. 
In  tlM  Matter  of  the  Estate  of 

TAMES  FENTON,  and  ROBERT  FENTON,  and 

O     THOMAS  WALTON  OILLIBR  AND,  or  soma  or  one  of  them. 
Owners; 

EMfrt*    THE  NOBTHERN  BANKIMG  OOMFAMT, 
Fetltiancn. 

TO    BE    SOLD, 

On  TDB8DA  Y,  the  7th  <ky  of  NOVEMBER,  1881, 

At  the  honr  of  Twelre  o'eloek. 

Before  the  Bight  HonouraUe  Judge  Omulfay, 

At  Us  Caort,  Lsnd  Judges'  Court,  InnsHioVi  1>>  the  City  of  Dublin, 

The  sftermentloned  Property,  In  Bight  Lota,  via.:— 

Lot.  Mo.  1.— Part  of  the  I^uids  of  CarricknalL  containing  14Sa  Sr 

37p  statute  measure,  or  thereabouts,  and  Part  of  the  Lands  of  Cor- 

billy,  containing  21a  8r  SOp  statute  measure,  or  thereabouts,  both  hdd 

In  Fee-farm,  situate  in  the  Barony  of  Lecale  and  County  of  Down 

Net  annual  rental,  £M  Oa  7d.    Tenement  nlnatlen,  £188  9a. 

Lor  >.— Part  of  Ihe  said  Lands  of  Catricknab,  containing  II8a 
Or  aSp  statute  measure,  or  tbereabouta,  and  part  of  the  said  Lands  of 
Corfeally,  oonleinlng  84a  8r  S6p  statute  measure,  or  tharaabonts,  both 
held  In  Fee-fanp.  Nat  annoal  rental,  £105  Ha  lOd.  Teaement  nlua- 
tlon,  £180  Oa. 

Lot  I.  —  Part  of  the  said  Lands  ol  Carrioknab,  containing  2a 
Or  8p  statute  measure,  or  thereabouts,  held  in  Feejsrm.  Tsnants* 
rents,  6d.    Tenement  Tainatkm,  £20. 

Lot  4.  —  The  Lands  of  Rln^addy,  and  its  snlMlenominatlon  of 
Castlelsland,  with  benefit  of  Rocks  and  Boars  for  wreck  and  seaweed 
belonging  to  same.  Island  Bore,  Island  Dunsay,  Dunsay  Bod[, 
Green  or  Hay  Islaixl,  and  Island  Darragli,  containing  In  the  whole 
279a  Ir  2p  atetute  meaaure,  or  tbereabouta,  altnato  in  the  Barany  of 
Dufferin  and  County  of  Down,  held  In  Fee-farm.  Net  annual  rental, 
£299  4a.  2d.    Tenement  raluation  £3Si. 

Lot  i Part  of  the  Lands  of  Uallow,  containing  Mia  Ir  28p  atatnte 

or  tbereabouta,  and  the  right  enjoyed  therewith  or  In  leniist 


tbereol,  to  hold  four  Yearly  Faba,  and  a  Weekly  Market,  and  a  Court 
ofTie  Foudre  during' said  Fairs  and  Mark  ta,rftnate  in  the  Barony  ol 
DtttRnin  and  County  of  Down,  -held  In  Fee-simple;  Net  annual  rsnt, 
CIM  12a  9d.    Tenement  raluatlon,  £125. 

Lot  ft,— Fart  of  the  asld  Lands  of  Ballow,  containing  93p  statute 
msasore,  or  thereabouts,  held  in  Fee-dmple.  Net  annual  rent,  6d. 
Tenement  raluatian,  £2  lOs. 

Lot  7.— Part  of  the  said  Lands  of  Baliow,  containing  37p  atatute 
messare,  or  thereabouts,  held  in  Feo-iimple.  Net  annual  rental,  U. 
Tenement  raluatlon,  £6. 

Lot  8  —The  Manor,  Town,  and  Lands  of  AivlniUlan,  together  with 
the  Rectorial  Tithes  <A  aaid  Manor,  and  also  all  Courts  I^et,  Courts 
Baron,  and  Cuatoma,  siMi  Fairs,  and  Markets,  and  comprlsiiw  me  Lands 
of  Ballydiine,  otherwise  BalUndrcen,  otherwise  BaUydraln,  Balbrllddd, 
otherwise  Ballylei^iorn,  Castle  Espie,  TullynakOI,  together  with  Wat- 
son's Island,  Llsbane,  otherwise  BallyUsfaane,  Island  Raagh,  Cross  Idand, 
Island  MaUe^  Bird  and  Gall  lalands,  Ringneal,  otherwise  Ballyrana- 
Tale,  indndlog  BoUy  Uand,  Long  Uaad,  and  Wood  Island.  Bally- 
marilo,  alias  Ardmlllsn — all  situate  In  the  Barony  of  Caatlerea^  and 
County  of  Down,  haU  under  a  Lease  from  the  late  Commisdonsrs  of 
Charch  Temporaliaes  In  Ireland,  customarily  renewable,  aa  sppeafs 
from  the  Orders  abstracted  in  the  Rental.  Net  annoal  rental,  £7^  14a. 
lOd.    Tenement  rahiatlon,  £a,(i06  l«a. 

Dated  thia  Mh  day  of  Ai«uat,  1882. 

JOHN  MABTLET,  for  Examiner. 

NB.— Prmiosalsfortfaepnrchsse  by  Prirate  Contract  will  be  retired 
by  the  Solicitors  baring  carriage  of  the  Order  for  Sale  on  or  before 
Saturday,  the  28th  day  of  Ootober,  1882,  and,  if  affrored  of,  wUl  be 
snbmltted  to  the  Court  for  oonflrmatlon. 

DESCRIPTIVE  PABTICDLAR8. 
Lote  1, 1,  and  4  are  altaato  within  about  three  milea  of  the  Town  of 
Downliatriok,  which  is  the  County  Town,  end  is  In  railway  communl- 
oatinn  with  Bellast  and  Newcastle,  Ihe  latter  a  <hahlonal4e  watering 
place,  about  seven  miles  distent.  Tullymurry  Stetlon,  on  the  New- 
castle Line,  is  distant  about  one  mile  from  Corb'illy. 

Lat4~Rlnghaddy— Issltnateonthe  Shore  olBtrangford  Longh.  about 
four  miles  north  of  the  Important  Town  ol  Klllyleagli,  and  the  re- 
mainder ol  the  Lot  consisto  of  ailjaeant  Islands  In  that  Lough.  Than 
Is  an  abundant  supply  of  Sea  Weed  on  the  Shore. 

LoU  6,  6,  and  7  Ballow- are  situate  adjaonit  to  the  VOIage  of 
KUUndv,  and  wlUdn  about  live  milea  of  the  Town  of  Saintleld,  a 
Stetion  on  the  Belfast  and  Coanty  Down  Railway. 

Lot  8— The  Manor  of  AnbnllMn— la  situate  on  the  Shore  of  Stiang- 
ford  Lough,  wltUn  about  two  milea  aonth  of  the  Town  of  Comber, 
Station  on  the  Belfast  and  County  Down  Railing. 

For  Rentsls  and  ftalher  partlenlar^  apply  *t  the  Registrar's  Offlee, 
Land  Judges,  Inns-qasj,  Dablln;  or  to 

OWRN  MABCB,  Esq.,  BoUMtor,  Bocbdale; 

B.  P.  BERBT,  Eso..  SoUdtor,  Marketiilaoe,  Huddersleld!  or  lo 

H1TOR  WALLACE  A  CO.,  Solicitors  having  earxiage  of  the 

Order  for  Bale,  4S  Victoria-street,  Bellkst;  Engllah.etieet, 

Downpatrick;  and  30  North  Great  Oeorge's^treet,  DnbUa 


Printed  and  Published  by  the  Proprietor,  Jobb  Falcobbb.  every  Saturday,  at  St.  Dpoer  Rackvllle.4tre«t,  In  the  Parish  of  St  Thomu 

and  City  of  DxM\u.—aatwiay,  Aufutt  26, 1881. 
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PiUVILEaE   OF   WITNESSES   AS   TO 
CBIMINATINO  QUESTIONS.— I. 

*^HnMUi  LUe,"  obaerves  Sir  W.  Erie,  "  ii  «  progress 
bakivete  two  sets  of  physical  and  monrst  aganeiM  per- 
petnally  striving  against  each  other,  the  one  on  die 
side  of  falaehood,  malice,  and  destruction ;  the  other  on 
the  side  of  truth,  kindneu,  and  health :  and  the  law,  if 
wiaelr  made  and  properly  administered,  maintains  truth 
and  lamkeu  ana  health,  and  so  among  other  things 
helps  persons  of  honest  industir  to  obey  each  his  own 
will :  Law  of  Trades'  Unions,  Introd.  Of  this  spirit 
of  kindness  characterising  our  jurisprudence  one  of  the 
most  striking  exemplifications,  wisely  or  not  pervading 
every  part  of  oar  system  of  judicial  inquiry  (Hare  on 
Disc.,  2nd  ed.,  100),  is  presented  by  the  "  general  rule, 
■established  with  great  justice  and  tenderness  by  the 
Ikw  of  England,  as  Ix>rd  Hardwicke  pronounoad  in 
Hwnriaon  y.  SouthooU  (2  Yes.  Sen.  389),  conferring  the 
privilege  on  a  witness,  agreeably  to  the  humane  prin- 
ciple nemo  tenetur  aeiptum  prodert,  to  refuse,  whether 
he  be  a  party  to  the  htigation  or  not,  to  answer  either 
in  a  court  of  law  or  equity  any  question,  put  eithw  vivd 
voce  or  by  wav  of  written  interrogatory,  the  answer  to 
which  would  have  a  tendency  to  expose  the  witness,  or 
the  husband  or  wife  of  the  witness,  to  a  criminal  charge, 
penalty,  or  forfeiture  of  any  kind,  reasonably  likely  to 
De  sued  for  or  preferred.  This  rule  was  very  anciently 
engrafted  in  the  common  law,  while  equity  carried  its 
operation  still  further  :  Wigram  on  Disc.,  81 ;  Mitford 
on  Pleading,  194 ;  and  it  is  recorded  that  even  Chief 
Justice  Jeffries  was  pleased  to  recognise  it,  when  it  told 

Tinst  the  prisoner.  It  has  been  declared  by  the  Law 
Evidence  Amendment  Act,  1851  (14  Se  15  Vic, 
c.  99,  8.  S) ;  while  it  has  been  engniftea  upon  the  Con- 
stitutions of  all  the  American  States.  But,  obviously 
enough,  it  might  be  carried  too  far ;  wijely  made,  if  not 
"  properly  administered  "  it  might  become  dangerous  to 
the, last  degree.  "  If  you  allowed  a  witness,  merely  on 
his  own  statement  of  his  belief  that  an  answer  to  a 
question  would  tend  to  criminate  him,  to  refuse  to 
answer,  it  would  enable  a  friendly  witness  who  wished 
to  asnst  one  of  the  parties  to  escape  examination  alto- 
gether, and  to  refuse  to  give  his  evidence.  That  must 
be  an  evil  so  great  as  far  to  overbear,  as  a  question  of 

Snblic  policy,  the  danger,  if  it  is  to  be  treated  as  a 
anger,  of  ooeasionally  assisting  to  convict  a  man  out 
of  bis  own  mouth."  So  said  Sir  G.  Jessel,  M.B.,  in 
the  recent  case  of  Ex  parte  Regnoltb,  before  the  Court 
of  Appeal,  which  has  attracted  omr  notice  by  the  report 
in  last  ^turday's  issue  of  the  Juttiee  of  the  Peace  (8.C., 
26  Ch.  Div.  294,  46  L.  T.  N.  S.  508)  ;  and  that  decision 
in  particnlar,  taken  in  connexion  with  the  recent  case 
of  Temple  v.  The  Commonwealth,  before  the  Supreme 
Court  of  Appeals  of  Virginia  (5  Virg.  L.  J.  366), 
induces  ns  to  comment  on  this  subject. 

At  one  time,  indeed,  it  was  vexata  ouautio  whether  a 
witness  was  bound  to  answer  when  the  answer  might 
subject  him  even  to  merely  civil  liabilities :  6  Cobbett's 
P.  V.  1 67 ;  but,  it  is  now  settled  by  the  Legislature  that 
he  cannot  refuse  to  answer  in  such  case  :  46  Geo.  3,  c. 
37  ;  but,  see  VenabUt  t.  Sc&ioeitser,  L.  R.  16  Eq.  76,  42 
L.  .T.  Ch.  386.  In  cases  not  covered  by  the  statute, 
however,  the  general  rule  is  to  the  effect  already  formu- 
lated :  R.  T.  Barber,  Str.    444 ;   Catet  v,  aardacre. 


3  Taunt.  424 ;  Sir  J.  Frien-i't  Cote,  4  St.  Tr.  649,  16 
Ves.  jun.  242  ;  Tille  v.  Grevel,  2  Lord  Raym.  1088  ; 
ft.  V.  Oatet,  4  St.  Tr.  9,  10 ;  fl.  v.  Lord  George  Gordon, 
2  Doug,  593 ;  Harem's  Case,  24  How.  St  Tr.  755 ; 
Parkhurtt  T.  Lowten,  2  Swans.  216 ;  R.  v.  Soyei,  I  B. 
&  S.  330 ;  At.  Garbett,  1  Den.  236 ;  R.  v.  AU  Saintt, 
WoreeUer,  6  M.  &  S.  200;  Parkhunt  v.  Loicten,  "2 
Swans.  214  ;  Pye  v.  Batlerfidd,  34  L.  J.  Q.  B.  17;  I 
Stark.,  E».,  3rd  ed.,  191 ;  2  Tay.,  Ev.,Part  IIL,  c.  3; 
Steph.,  Ev.,  Part  in..  Art.  120;  2  HawL  c.  46; 
Mitford's  Ch.  PI,  157  ;  and  as  to  compelling  prisoners 
to  furnish  personal  evidence  of  their  own  identity,  see 
14  Ir.  L.  T.  &  S.  J.  466  ;  and  as  to  objecting  on  this 
ground  to  answer  interrogatories,  see  Eiffe,  Jud.  Act, 
382-4-5  ;  Wilson,  Jud.  Act,  3rd  ed.,  294  ;  Hart  and 
Eiloart,  Disc.  9.  The  privilege  can  be  claimed  only 
after  the  witness  is  sworn,  and  the  objectionable 
question  is  put :  BoyU  v.  Wiseman,  10  Ex.  647 ;  but  the 
witness  may  claim  protection  under  this  m  le  at  aiiy 
stage  of  the  examination,  and,  when  granted,  he  cannot 
be  forced  to  proceed  further  in  answer  to  such  ques- 
tions :  2T.  R.  268;  R.  v.  GaHMi,  2  C.  &  K.  474; 
and  the  privilege  being  his,  and  not  that  of  the  party 
CR.  T.  Kinglake,  11  Cox,  499;  Ing<Ms  v.  Slaie,  10 
Central  L.  J.  3\7),  the  counsel  in  the  case  is  not 
permitted  to  make  the  objection  :  TTiomat  v.  Newton, 
M.  ft  M.  48,  n.  ;  but,  it  seems  the  judge  ought  to 
caution  the  witness  :  6  M.  &  S.  194  ;  see  14  Ir.  L.  T. 
&  S.  J.  317.  If  having  been  cautioned  that  he  is  not 
compelled  to  answer  the  question,  he  answers  at  all,  he  is 
bound  to  disclose  the  whole  of  the  transaction  :  Dixon 
V.  V<de,  1  Carr.  C.  278 ;  East  v.  Chapman,  2  C.  &  P. 
570,  Mod.  &  M.  C.  47  ;  Austin  v.  Pomer,  1  Sun.  348 ; 
State  v.  Freshour,  I  Ky.  L.  J.  224 ;  and  if  he  voluntarily 
answers  questions  tending  to  criminate  him  on  his  ex- 
amination in  chie^  he  is  bound  to  answer  on  cross-ex- 
amination, however  penal  the  consequence  may  be:  I 
Stark.  Ev.,  3rd  ed.,  198;  State  v.  Harrington,  5  Central 
L.  J.  154  ;  Town  v.  Gay  lord,  28  Conn.  309  ;  State  y. 
Frethour,  ubi  supra. 

As  the  latter  question  is  one  on  which  there  has  been 
some  conflict  of  opinion,  it  may  be  well  to  refer  more 
particularly  to  People  v.  Freshour,  as  b^ne  the  most 
recent  decision  (1860)  on  the  subject,  holding  that, 
where  an  accomplice  called  as  a  witness  by  the  State 
voluntarily  testifies  in  chief  on  a  particular  subject,  he 
may  be  cross-examined  on  that  subject,  even  though 
he  claims  to  be  privileged  from  answering,  on  the 
ground  that  his  answers  may  criminate  him  in  other 
matters.  The  prisoner  had  testified  that  he  was  present 
at  and  a  party  to  the  alleged  larceny,  and  was  then 
asked  by  defendant's  counsel,  "  state  the  general  plan 
which  y  -ii  and  the  defendant  entered  into  for  stealing 
these  catde?"  This  he  was  excused  from  answering; 
and  this  was  held  error.  M'Kinstry,  J.,  said :  "  The 
witness  should  not  have  been  permitted  to  separate 
the  actual  taking  of  the  property  from  the  plan  of 
the  parties  to  the  taking.  His  recital  of  the  alleged 
plan  or  agreement  might  have  tended  to  show  that 
the  connexion  of  defendant  with  the  actual  taking 
was  innocent — as  that  he  supposed  the  cattle  to  be 
the  property  of  the  witness,  and  was  empkiyed  by 
him— or  might  have  led  to  such  expansion  of  the 
narrative  by  witness  as  would  leave  him  open  to  con- 
tradiction, or  to  impeachment  by  reason  of  the  improba- 
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bilitiea  of  his  story.  Defendant  was  entitled  to  a  full 
history  of  all  that  tended  to  explain  the  nature  and 
degree  of  his  complicity  with  the  acts  of  the  witness. 
The  scheme  of  the  parties  and  the  acts  follow- 
ing were  part  of  one  transaction ;  and  when  a  witness 
TcSuntaiily  testifies  in  chief  on  a  particular  subject,  he 
may  be  cross-examined  on  that  subject,  even  though 
his  answers  may  criminate  or  disgrace  him :  Town  v. 
Gaulord,  28  Conn.  309.  If  the  witness  had  been  com- 
peUed  to  give  his  version  of  the  agreement,  it  would 
have  iuded  the  jory  in  determining  how  far  Ids  tesUmony 
was  credible.  He  had  already  testified  that  there  were 
other  parties  to  the  criminaJ  agreement,  but  it  was 
neither  his  moral  duty  nor  legal  privileg^e  to  protect 
them  at  the  expense  of  the  defendant  on  triaL  B  when 
he  had  given  his  version  of  the  plan  he  had  stated  there 
were  no  other  parties  to  it  than  defendant  and  himself, 
he  would  have  shown  that  this  or  his  former  statement 
was  imtrue ;  if  he  named  other  parties,  they  might  have 
been  called  to  disprove  the  accusation,  and  tiaus  discredit 
the  whole  of  his  testimony.  It  is  enough,  however,  to 
say  that  he  had  already  admitted  that  the  conspiracy 
contemplated  and  provided  for  the  commisdon  of  the 
particular  overt  act  charged  in  the  indictment.  If  a 
witness  discloses  a  part  of  a  transaction  with  which  he 
was  criminally  concerned,  without  clwming  his  privilege, 
he  must  disclose  the  whole :    10  Fost  540." 


THE  DEATH  OF  MB.  aEOBGE  PERRY. 
Deeply  lamented  indeed  Is  the  untimely  death  of  Mr. 
Greorge  Perry,  which  took  place  on  the  29th  ult.,  caused 
by  injuries  sustained  in  falling  from  an  outside  cor. 
He  was  the  eldest  son  of  an  oM  and  highly  respected 
solicitor,  the  late  Mr.  Jeremiah  Perry,  and,  having  been 
called  to  the  bar  In  1865,  he  had  rapidly  attamed  a 
very  distinguished  position,  and  enjoyed  an  extensive 
practice,  especdally  in  the  Court  of  Bankruptcy.  His 
senlal,  amiable,  and  courteous  disposition  haid  rendered 
him  imiversally  popular,  and  painful  indeed  has  been 
tiie  shock  to  the  public  and  the  profession  occasioned 
by  bis  sudden  loss.  He  was  bat  38  years  of  age,  and 
brilliant  were  the  professional  prospects  that  seemed  to 
ftwait  him  In  the  near  future. 

"Death  I  thoa  dread  loownar  of  the  dMraattls, 
Waa  there  DO  aged  or  no  itok  one  nigh; 
No  langnld  wretch  vho  lonmd,  but  Kwged  In  vdn, 
For  thy  cold  band  to  cool  Us  flery  pain }  " 


THE  OONVEYANCINa  ACT,  1882. 

The  Conveyancing  Act,  1883,  which,  received  the 
(oyal  asaent  on  the  10th  of  this  month,  is  a  ouriona 
illaatration  of  the  diffionlties  under  which  law  reform 
labours  in  this  country.  It  is  almost  entirely  composed 
word  for  word  of  sections  struck  oat  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881 — eeotions  only 
struck  out  because  there  was  some  doubt  whettier  some 
one  would  not  object  to  them.  It  is  a  laoky  oom- 
Mnation  of  oiionmatanoea  which  does  not  always  occur 
in  anoh  oaaes  which  has  brought  about  their  passing 
this  year  as  a  separate  enactment.  But  it  ia  unlucky 
that,  as  nsnal,  each  reform  of  the  law  adds  to  the 
oomplioation  and  complexity  of  it;  and,  instead  of 
having  one  Act,  we  have  two,  which  we  have  to  construe 
together  to  the  best  of  our  ability.  In  this  case  it 
is  of  less  importance  because  the  original  Act  is  each  a 
patchwork  in  itself.  But  the  patchwork  piooass  is 
oertainly  not  calculated  to  produce  scientific  legislation 
or  to  lighten  the  labours  of  the  practitioner.  However, 
snch  as  it  is,  we  must  accept  the  Act  with  gratitude  as 
ft  stepping-stone  to  better  things.  It  really  does  confer 
some  substantial  advantages.  The  provision  as  to 
aeaiches  (section  2)  will  considerably  lessen  the  trouble 
of  the  necessary,  though  generally  formal,  inquiries 
M  to  jndgmente,  Crown  debts,  Utu  penieata,  and  other 


"  common  form "  ■eatohes.  The  solioitor  will  now 
merely  have  to  famish  the  central  offloe  of  the  Supreme 
Coart  with  partioulars  of  .  the  name  and  property  in 
respect  of  which  he  wishes  the  searches  to  be  made, 
and  the  tronble  and  responsibility  of  making  the  actual 
search  will  be  thrown  on  the  officer  of  the  Court  whose 
duty  it  is  to  make  the  searches.  It  is  a  pity  that  deeds 
enrolled  ander  the  Fines  and  Beooveriea  Acts  and  other 
Acts  of  Parliament  have  not  been  inoluded  in  the 
section ;  but  vested  interests  and  settled  practice  have 
been  too  strong. 

Section  8,  which  deals  with  the  doctrine  of  notice^ 
is  an  amplification  and  improvement  of  the  corres^nd* 
ing  provision  pat  forward  last  year.  It  praotioaUy 
abolishes  the  absurd  extension  of  the  doctrine  of  notice 
which  saddled  the  purchaser  with  the  knowledge  of  any 
deed  or  matter  affecting  the  property  parohaasd  which 
did,  or  might  have,  oome  to  the  knowledge  of  his  solicitor 
in  some  tranaaotioa  with  regard  to  the  property  yean 
before,  and  for  some  totally  different  parpoas,  or  even 
for  some  other  client.  The  notice  to  affect  the  pur- 
chaser now  mnst  be  aotnal  notice  to  him  personally,  or 
a  limited  constructive  notice  in  cases  where  he  baa 
wilfully  or  negligently  abstained  from  inqniry;  while 
constructive  notice,  through  his  counsel  or  solicitor 
or  agent,  is  restricted  to  cases  in  which  one  of  them 
has  actual  notice  in  the  transaction  actually  in  question, 
or  has  wiltally  or  negligently  abataioed  from  in^uiriea 
which  might  lead  to  such  notice.  This  section  is  very 
properly  made  retrospective,  save  in  oases  where  an 
action  is  actually  pending  It  ia  of  considerable  legal 
importance,  but  of  little  practical  value  except  as  pre- 
venting the  possibility  of  the  recurrence  of  exceptional 
cases  of  exceptional  hardship.  Section  4  is  probably  of 
more  praotioal  importance.  It  provides  that,  on  the 
asaigment  of  leaseholds,  when  the  lease  has  been  made 
under  a  power,  and  a  preliminary  contract  has  been 
made,  no  inqniry  should  be  made  as  to  the  contract. 
The  section  will  obviate  inquiry  whether  the  contract 
was  in  accordance  with  the  power.  The  title  will 
commence  with  the  lease  itself,  and  there  will  be  no 
power  to  go  behind  it.  In  dealing  with  leases  taken 
np  by  bnilders  on  completion,  in  accordance  with  an 
agreement,  considerable  trouble  and  expense  will  be' 
saved  in  many  oases  by  this  provision.  The  section  (7) 
dealing  with  the  acknowledgment  of  deeds  by  married 
women  is  a  falling  off  in  point  of  thoroughness  from 
the  same  section  as  presented  last  year.  In  place  of 
abolishing  what,  after  ail  had  bean  said  on  the  subject, 
it,  in  any  oase  an  expensive  formality,  the  present  Act 
onrtaila  the  trouble  and  expense  by|allowiog  acknow- 
ledgments to  be  made  before  one  commissioner  for  taking 
oaths  instead  of  two.  The  section  appears  to  be  very 
oarelessly  drawn.  Sab-section  8  provides  that  a  deed 
acknowledged  before  or  after  the  oommenoement  of 
the  Act  shall  not  be  impeached  or  impeachable  by 
reason  only  that  "  the  person  by  whom  the  acknowledg- 
ment is  taken  was  interested  or  concerned,  either  as 
a  party  or  as  solioitor  or  clerk  to  the  solicitor  of  one  of 
the  parties."  Bub-section  6  says  "  The  foregoing  pro- 
visions of  this  section,  inoluding  the  repeal  therein, 
apply  only  to  the  exeoation  of  deeds  by  married  women 
after  the  commencement  of  this  Act."  There  would 
appear  to  be  a  flat  oontradiotion  between  the  two  sab- 
sections.  The  first  says  that  deeds  acknowledged  before 
the  Act  shall  not  be  impeached ;  the  second  says  that 
the  Act  is  not  to  apply  to  deeds  executed  before  the 
Act.  It  is  true  snb-section  6  speaks  of  the  exeoation  of 
deeds,  and  sub-seotion  3  of  the  acknowledgment  of 
deeds;  but  the  sabstantive  sub-section  (i.)  itsiBlf  deals 
only  with  execution  so  far  as  acknowledgment  is  part 
of  it.  Therefore,  this  explanation  will  hardly  suffice. 
The  fact  is,  sub-section  6  has  been  left  in  from  tha 
original  draft  of  the  bill,  and  sob-section  8  inserted 
before  instead  of  after  it,  and  in  forgettnlness  of  it. 

Section  8  deals  with  powers  of  attorney,  and  ampliflea 
and  extends  sections  46  and  47  of  last  year's  Act.  It 
provides  that  a  power  of  attorney  given  for  valuable 
consideration  shall  be  irrevocable,  when  so  expressed 
in  the  instroment ;  and  that  any  act  done  nndar  it 
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shall  not  be  affected  by  the  death,  baokroptoy,  &o^ 
ot  the  donor  of  the  power ;  and  a  parohaser  Bhall  not  be 
affected  by  notice  of  each  death,  &a.  Section  9  oontains 
similar  proTisions  as  to  volnntary  powers  of 'attorney, 
'Which  are  expressed  to  be  irievooable  for  any  fixed 
period  not  exceeding  a  year.  The  importance  of  this 
latter  section  in  these  days,  when  members  of  nearly 
every  family  are  resident  in  the  colonies,  or  India,  or 
abroad,  is  very  great.  At  present  it  is  still  necessary 
for  a  person  taking  a  conveyance  nnder  power  of  attorney 
to  ascertain  that  the  principal  was  alive  at  the  date 
of  exeoating  the  oouTeyaDoe.  The  Act  of  last  year 
soppUed  a  partial  remedy  by  enabling  the  donor  of  the 
power  to  give  a  good  discharge  for  the  porohase  money, 
and  to  give  the  parohaser  an  eqaitabfe  title  in  case  of 
the  donor's  deathl  Bat  no  pnrchaser  coold  safely  rely 
upon  that,  and  the  expense  of  obtaining  evidence  that  at 
.the  date  of  exeontion  of  the  conveyance  the  donor 
waa  alive,  had  to  be  Incnrred.  Henceforth  this  difficolty 
can  be  obviated  by  granting  the  power  for  a  term 
certain  leas  than  a  year.  Section  10  pats  an  end  to 
executory  limitations  over  on  defaalt  or  failare  of  issne 
ot  a  tenant  in  fee  simple,  or  for  life^^  soon  as  any  one 
of  the  issue  in  qnestion  attains  twenty-one.  It  pnts, 
H  togards  barring  entails  and  remainders  over,  ex- 
ecutory limitiions  on  the  same  footing  as  leg^  re- 
mainders. Sections  11  and  13  insert  amendments  in 
the  Act  of  last  year  as  to  the  provisions  for  converting 
long  terms  into  freeholds  (section  65),  and  the  right 
of  a  mortgagee  to  make  the  mortgagor  transfer  instead 
of  reconveying  to  himself  (section  15).  These  provisions 
seem  rather  to  be  directed  to  satisfying  the  criticisms 
of  one  of  oar  contemporaries  by  gnuding  against  tech- 
nically possible  misconstrnotioas  of  the  Act,  than  for 
the  parpose  of  effecting  any  snbstaatial  amendment  in 
ii^  or  meeting  any  objection  which  is  likely  to  approve 
itself  to  a  soand  jadioial  mind.  However,  as  riders 
they  do  no  harm,  and  may  possibly  save  some  client 
the  expense  of  an  action  instituted  by  the  perverted 
iogennity  of  his  opponent's  professional  advisers.  The 
whole  Act  is,  indeed,  open  to  the  same  kind  of  objection, 
that  it  rather  remedies  petty  perversions  of  law  and 
praetioe,  than  effects  any  substantial  reform  in  con- 
veyancing. Still  even  that  is  something  to  be  thankful 
for. — Lav  Journal. 


THE  SETTLED  ^LAND  ACT. 

Of  the  public  Aots  which  were  passed  daring  last 
aession  one  of  the  most  important  is,  no  doubt,  the 
Settled  Land  Act.  The  measure  is  not.  Indeed,  at  all 
revolutiona^,  and  we  do  not  suppose  that,  however 
reasonable  it  may  appear  to  most  landowners,  it  will 
satisfy  advanced  land  reformers.  In  point  of  fact,  it 
Incurred  their  displeasure  in  the  House  of  Commons  as 
feeing  too  timid.  It  does  not  abridge  the  power  of 
tying  ap  land  for  a  considerable  perii^  of  time.  Men 
'Will  dispose  of.  their  property  very  much  as  they  did 
feefore  it  was  passed.  If  the  ideal  state  of  things  be,  as 
we  are  often  told,  one  in  which  acres  will  be  transmitted 
aa  readily  from  hand  to  hand  as  sovereigns  or  bank- 
notes, it  is  not  very  appreciably  advanced  by  this 
measure.  The  Settled  Land  Act,  the  credit  of  whiob 
is  doe  to  -Lord  Oaims,  prooeeda  upon  the  lines  upon 
which  Parliament  has  hitherto  proceeded  in  deaUng 
with  the  drawbacks  and  abuses  incident  to  settlements. 
It  does  not  try  to  make  it  impracticable  or  difficult  to 
create  limited  ownership  in  land — a  policy  so  much 
reoommendsd  in  modem  times.  It  does  not  oombat 
the  deep-seated  general  conviction  as  to  their  atilily  or 
necessity  in  a  society  such  as  ours.  It  is  content  to 
multiply  the  powers  of  limited  owners ;  to  diminish 
the  resmotions  upon  their  dealings  with  their  property; 
to  enable  them  to  make  the  most  of  their  estates  with- 
out doing  violence  to  the  rights  of  remainder-men  or 
other  third  parties.  The  Act  is  to  a  large  extent 
merely  a  repetition  of  legislation  from,  time  to  time 
undertaken  with  a  view  to  improve  the  position  of  the 
tenant  for  life.  Many  even  of  the  olaases  in  which  the 
Legislature  has  apparently  intcodooed  ionovations  are 


more  i  mportant  in  semblance  than  in  reality ;  well-drawn 
settlements  prepared  by  modem  conveyancers  containing 
as  a  rule,  not  a  few  of  the  powers  of  which  Farliameni 
appears  to  make  tenants  for  life  a  present.  Tbe  main 
object  of  the  Act  is  to  enable  them  to  sell,  to  lease,  ot 
otherwise  dispose  of  their  settled  estates,  either  in  part 
or  as  a  whole,  provided  due  provision  be  made  to 
seoare  the  purchase  money  on  sale,  and  otherwise  to 
protect  the  interests  of  remainder-men  and  others  who 
are  entitled  under  a  settlement.  Tbe  measure  has, 
indeed,  one  or  two  features  of  boldness,  and  conspicuouB 
among  them  is  tbe  fact  that  it  is  appUoable  to  existing 
arrangements  which  come  within  the  wide  definitioD 
of  settlementa  But,,  on  the  whole,  the  object  of  the 
measure  is  not  so  much  to  innovate  as  to  enable  one  to 
do  more  easily  what  is  already  done. 

At  present,  it  a  sale  take  place  under  the  machinery  of 
the  Settled  Estates  Act,  1877,  there  is  a  petition  in  Chan- 
cery, which,  we  need  not  say,  implies  expense  anddelM[. 
Libeiral  though  the  provisions  of  that  measure  are  in 
regard  to  authorising  leases  of  the  whole  or  part  of 
settled  estates,  sales  of  settled  estates  or  timber  growing 
on  them,  and  the  laying  out  of  streets  and  roads,  they 
are  trammelled  by  the  necessity  of  resorting  to  the 
Court,  and  the  fact  that  to  so  lai^e  an  extent  trustees 
must  take  steps  to  initiate  and  carry  through  the  sale. 
Every  one  knows   that   tmstees  are  slow  to    move, 
disinclined  to  accept  responsibility,  and  adverse  to  use 
all  their  powers,  and  hence  the  reform  was  not  so 
productive  of  good  as  was  desired.    Under  this  Act 
much   of  the  old  machinery  is  dispensed  with.    A 
power  of  sale  beoomes  an  incident  of  the  estate  ot  a 
limited  owner  just  as  if  he  were  tbe  owner  in  fee.    This 
is,  in  truth,  the  keynote  of  tbe  measure.    The  limited 
owner  need  not  aoquire — he  will  have  a  power  of  sale ; 
and  all  the  elaborate  modes  by  which  he  has  hitherto 
obtained  permission  to  deal  with  acres  nominally  his — 
modes  ironically  termed  "  summary"  by  Aots  of  Parlia* 
ment — will  be  swept  away.     Of  ooorse,  checks  are 
imposed  upon  this  extensive  power;   and  the  point 
upon  which  most  ouriosity  will  be  felt  by  the  public  is 
as  to  their  probable  efficacy.    One  condition  is  that  the 
best  price  must  be  obtained  for  land  which  is  sold. 
In  exercising  his  powers  under  the  Act,  a  tenant  for 
life  must  have  regard  to  the  interest  of  all  parties  who 
are  entitled  under  a  settlement ;  and  the  law  will  cast 
upon  him  the  duties  and  liabilities  of  a  trustee  for 
them.    He  mast  not  sell,  exohaage,  mortgage,  or  lease 
without  giving  notice  to  the  trustees  of  the  settlement  f 
and  if  they  are  of  opinibn  that  the  step  is  iU-advised 
and  will  be  detrimental  to  the  interests  of  those  Whom 
they  are  bound  to  protect,  they  may  submit  the  matter 
in  dispute  to  the  Court,  which  will  give  directions  as  to 
it.    Aa  important  check  lies  in  the  fact  that  money 
arising  from  a  sale  of  land  will  not  be  paid  to  the 
tenant  for  life ;  it  will  be  received  by  tbe  trustees,  who 
will  either  pay  it  into  Court  or  invest  it,  at  tbe  option 
of  the  tenant  for  lite.    If  it  be  invested  in  any  of  the 
seourities  mentioned  in  the  Act,  the  income  will,  of 
course,  be  applied  in  the  same  manner  as  the  rent  ot 
the  land  woold  have  been  expended ;  in  other  words, 
tbe  estate,  after  conversion  into  money  or  securities 
will  be  still  treated  as  if  it  were  land.    The  proceeds  ot 
a  sale  of  part  ot  an  estate  will  often  be  used  for  the 
parpose  of  reclaiming  or  improving  tbe  rest;  and  a 
seoond  leading  object  of  the  measure  is  to  give  large 
powers  as  to  improvements  without  the  express  sanotion 
of  the  will  or  deed  from  which   the  limited  owner 
derives  his  title.    A  tenant  for  life  may  apply  money 
acquired  by  sale  in  executing  any  one  or  more  of  a  long 
list  of   works,  which  indnde  all  the  improvements 
mentioned  in  the  Improvement  of  Land  Act  of  1864. 
On  the  other  hand,  a  tenant  may  think  it  more  pro- 
fitable to  pay  off  incumbrances,  buy  up  the  land-tax  or 
get  rid  of  other  charges,  than  to  lay  drains,  or  make 
roads,  or  erect  cottages ;  and  the  Act  provides  for  oases 
in  which  such  preference  is  felt.    Of  course,  extensive 
powers  for  granting  boilding  and  mining  leases  which 
are  to  be  mand  in  every  well-drawn  settlement  are 
given,  can  being  taken  that  when  capital  is  dealt  witb. 
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the  temaindar-man  shall  not  anffer  or  be  defraaded. 
One  importaot  proviso,  which  we  woald  fain  hope 
would  be  oooatdonaUy  nsefal,  give*  the  owner  of  settled 
•states  power  to  lay  oot  his  own  money  in  improve- 
ments and  to  oharge  the  amount  for  the  benefit  of  his 
personal  estate  at  his  death.  Many  of  the  provisions 
are  of  a  technical  oharaeter  and  Intelligible  only  to 
lawyers.  Bnt  any  one  can  andetstaad  the  drift  of  each 
sections  as  those  by  which  the  Legislatore  has  sought  to 
nollify  prohibitions  or  limitations  to  which  owners  of 
propwty  may  resort  in  the  hope  of  evading  or  defeating 
the  operation  of  the  Act.  The  intention  is,  on  the  one 
hand,  to  take  away  or  abridge  no  power  of  improve, 
ment  which  a  tenant  for  Ufe  may  now  have ;  and,  on 
the  other  hand,  to  permit  no  withdrawal  or  curtailing  of 
the  powers  which  the  Legislature  has  thought  shonld 
be  an  incident  of  ownership. 

The  measure  is  no  stranger.  In  sabstantially  the 
mme  form  as  it  now  is,  it  has  been  before  Parliament 
for  three  sessions.  It  has  been  considered  by  select 
committees,  and  it  is  passed  with  the  distinct  approval 
of  an  ex-Iiord  Chancellor  and  the  present  Lord 
Chancellor.  The  Aot  does  not  come  into  effect  until 
the  end  of  the  year,  and  by  that  time  its  provisions  will 
be  better  nnderstood,  and  it  will  ha  ascertained  whether 
it  does  mnoh  more  in  fact  than  shortening  settlements 
by  dispensing  with  the  insertion  of  powers  which  will 
exist  apart  from  any  ezprets  words.  Hitherto  the 
measure  has  met  with  muon  favour  in  all  q^aarters.  Its 
natural  critics  have  been  silent.  The  condition  of 
English  sgrionltnre  is  such  that  any  remedy,  however 
unlikely  it  is  that  it  will  cute  deep-seated  disease,  is 
caught  at.  One  of  the  hopes  of  sanguine  people  is  that 
somehow  alterations  in  the  form  of  settlements  will 
forthwith  enable  farms  to  prodnoe  mnoh  more  than 
they  have  hitherto  done.  The  amount  of  truth  in  this 
theory  will  be  determined  by  the  ezperienoe  of  the  next 
few  years,  and  probably  none  will  be  more  delighted  to 
see  it  verified  by  results  than  those  who  have  been 
disponed  to  attach  more  importance  to  a  series  of  bad 
seasons  and  the  influx  of  cheap  foreign  produce  than 
to  the  state  of  the  law  of  real  property.  In  the  mean- 
time it  is  a  drawback  to  the  new  Aot  that  it  leaves 
partially  in  force  several  measures  dealing  with  the 
same  subject-matter.  This  is  no  insigaifloaot  disadvan- 
tage. Daring  the  last  few  years  Aot  after  Aot,  of  great 
magnitude,  dealing  with  every  nook  and  comer  of  real 
property  law,  has  been  passed.  Some  of  these  measures 
have  beisn  quickly  repealed,  leaving  few  traces  behind 
them.  Others  have  been  in  part  removed  from  the 
Statute  Book.  Another  olass,  though  not  repealed,  is 
virtually  obsolete  i  and  others,  again,  are  dtffloalt  to 
reooncile  with  measures  still  in  force.  Lawyers  have 
aoaroely  had  time  to  master  one  big  Conveyancing  Aot 
when  this  session  brings  a  goodly  supplement  in  the 
shape  of  another  Conveyanoing  Act.  One  is  within  the 
truth  in  saying  that  the  whole  law  of  real  property  has 
been  during  the  last  ten  years  oast  into  the  crucible  ; 
and  we  cannot  add  that  It  has  come  forth  completely 
potiiled  and  reduced  to  the  simplest  shape.  In  regard 
to  measures  affecting  real  property,  or,  in  fact,  any 
other  highly  intricate  subject,  Parliament  might  do 
well  to  pass  a  self-denying  ordinance  against  enacting 
fragmentary  statntes,  not  complete  In  themselves,  but 
leqoiring  reterenoe  to  others.  Such  legislation  breeds 
needless  di£Sculties,  and  there  Is  really  no  exoose  for 
it.— 2Vm«. 


MB.  OBAY'S  IMPRISONMENT. 

There  has  been  some  misapprehension  on  certain 
points  in  regard  to  the  sentence  of  Mr.  Orav.  Lay 
members  of  the  commission,  such  as  the  Lord  Mayor  of 
Dnblin,  have  no  authority  to  interfere.  Chief  Justice 
Bovill,  on  one  oooasion  at  the  Old  Biiley,  deolined  to 
allow  an  alderman  even  to  put  a  question  to  a  witness. 
There  is  no  appeal  from  Mr.  Jnstloe  Lawson's  dedsion, 
as  the  Irish,  like  the  English  Judicature  Act,  does  not 
•Uow  oriminal  cases  to  be  carried  to  the  Court  of 
AppeaL     Then  is,  however,  a  power  in  the  Lord 


Lieutenant  to  remit  the  sentence  in  exercising  the 
meroy  of  the  Crown.  This  is  illustrated  by  the  aotion 
of  Sir  Richard  Cross,  in  1875,  in  reference  to  a  sentence 
of  a  year's  imprisonment  passed  by  Mr.  Justioe  Denman 
on  Oraddock  for  Intimidating  a  fellow  prisoner  who 
had  pleaded  "  Oailty."  The  Crown  cannot  release  a 
prisoner  committed  for  oontempt  of  Court  in  aid  of 
civil  rights,  which  was  Mr.  Oreen's  case ;  but  oommlttals 
for  contempt  of  Court  by  interfering  with  the  course  of 
justioe  are  oriminal  convictions,  to  which  the  prerogative 
applies.  An  inqniry  into  the  conduct  of  the  jury  at  the 
hotel  cannot  affect  the  justice  of  Mr.  Oray's  senteooe. 
Apart  from  the  fact  that  his  main  offence  had  nothing 
to  do  with  the  jury's  conduct,  Mr.  Oray's  doable 
character  puts  him  in  a  dilemma  in  respect  of  it.  If 
the  charge  was  untrue,  Mr.  Gray  had  no  justification  for 
pnblishiog  it ;  if  it  was  true,  Mr.  Oray  was  the  officer  of 
the  law  responsible  to  the  Oonrt,  if  any  such  coodnot 
were  made  possible.  If  be  is  guiltless  as  a  )oamalist^ 
he  is  guilty  as  high  sheriff ;  and  «mx  venA 

The  disapprobation  which  certain  publio  bodies  in 
Ireland  seem  desirous  of  bestowing  on  the  sentence 
passed  by  Mr.  Justice  Lawson  on  Mr.  Oray,  suggests 
certain  legal  considerations  which  are  not  unlikely  to  be 
forgotten.  Although  temperate  criticism  of  the  decision 
of  a  jndge  is  legitimate,  yet  there  is  no  doubt  that  any- 
thing amoncting  to  a  vote  of  censure  by  a  publio  body 
on  the  decision  of  a  Court  is  a  very  high  misdemeanour. 
This  is  illustrated  by  the  prooeedings  taken  in  1788 
against  the  Corporation  of  xarmontb.  A  member  of 
the  corporation,  called  Watson,  had  instituted  a  pro. 
secution  for  perjury  which  had  failed,  and  in  an  aotion 
for  malicious  prosecution  heavy  damages  were  given 
against  him.  Tberenpon  the  corporation,  by  a  majority, 
passed  a  resolution  that  "  Mr.  Watson  was  actuated  by 
motives  of  pnblio  justice,  of  pteserviog  the  rights  of  the 
corporation  to  their  Admiralty  jurisdiction,  and  of 
supporting  the  hononr  and  Medit  of  the  ohief  magis. 
trate,  and  therefore,  they  vote  him  the  sum  of  £2,800." 
A  motion  was  made  in  the  Oonrt  of  King's  Bench  for  a 
oriminal  information  against  twenty  members  of  the 
corporation  on  the  ground  that  the  reaolntion  was  a 
high  oontempt  of  the  administration  of  public  jastioe. 
The  Court  nnanimously  ordered  a  oriminM  information, 
Mr.  Justice  BuUer  saying  that  the  tendency  of  the 
resolution  was  "to  weaken  the  administration  of  jastioe, 
and,  in  consequence,  to  sap  the  foundation  of  the 
Constitution."  In  Watson's  case  the  proceeding  called 
in  question  was  a  oivil  action  ;  and  an  attempt  to 
reverse,  by  public  vote,  a  decision  of  a  jndge  in  % 
criminal  case  is  obviously  still  more  open  to  the  mis* 
chief  against  which  the  law  is  directed.— Z<w  JommMk 


It  is  to  be  hoped  that  Mr.  Justice  Lawson's  sentences 
will  not  be  interfered  with,  except  for  some  very  good 
cause  indeed.  It  is  often  extremely  nnwise  for  % 
Government  to  meddle  with  the  discretion  either  of  a 
judge  or  a  general,  and  every  holding  baok  of  the  hand 
of  this  severe  bnt  just  judge  will  be  a  victory  to  tbs 
causa  of  lawlessness. — Lcm  Timti. 


THE  CASE  OF  FRANCIS  HYNES. 

The  following  is  a  copy  of  a  memorial  presented  to 
his  Exoellency  the  Lord  Lieutenant,  on  Saturday  last, 
by  the  solicitor  of  Franois  Hynes  :— 

"  To  bis  Exoellency  Earl  Spencer,  K.O.,  Lieoteuwil 
Oeneral  and  Oeneral  Governor  of  Ireland, 

"  The  humble  memorial  of  John  Frost,  No.  6  Upper 
Ormond-qaay,  in  the  city  of  Diblin,  solioitor,  respect* 
folly  sboweth  unto  your  Excellency— 

"  1.  Tour  memorialist  acted  as  solioitor  for  Fraaola 
Hynes  on  his  trial  for  the  murder  of  one  John  Dou- 
longhty,  which  trial  took  place  at  Green-street  Conrt- 
honse,  in  this  oity,  before  the  Right  Hon.  Mr.  Justice 
Lawson  and  a  jury,  on  the  18th  and  18th  days  of  the 
preeent  month  of  August  The  said  trial  resnited  in  a 
verdict  of  guilty,  whereupon  the  learned  judge  sentenced 
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the  said  Franoia  HynM  to  be  exeodted  on  the  11th 
September  pros.  ' 

"  3.  Yonr  memoriklist  hambly  aabmits  to  yoiur  Ezoel- 
lenoy  that  the  said  sentenoe  ahoald  Dot  be  carried  ioto 
effect  for  the  foUowiog  reaaoQB  and  on  the  following 
gtonnda : — 

"  8.  The  trial  oommenoed  on  the  11th  inst.,  and  on 
the  eveninf;  of  that  day  the  Goart  adjourned  withoat 
flniahing  the.  oaaae.  The  j  ary  was  given  into  the  oliaige 
of  speoial  bailiffa  to  whom  was  adminiatered  an  oath  in 
the  words  followine,  that  ia  to  say — 'Ton  shall  not 
allow  any  person  to  nave  oommnnioation  with  the  jury, 
taim  throagh  the  sheriff,  with  the  permisaion  of  the 
..Ooort,  nor  shall  you  allow  the  jury  to  separate  or  go  at 
laijge  nntU  after  the  sitting  of  the  Court,  pnrsnant  to 
•djoornment  to  be  made  for  that  purpose.' 

"4.  The  jury  then  retired  to  the  Imperial  Hotel  in 
this  oity,  accompanied  by  the  speoial  bailiffs.  Tear 
Sxoellency  has  biaen  forwarded  eleven  affidavits  sworn 
by  eleven  different  persons,  all  residents  or  servants  in 
the  hotel,  all  having  the  amplest  opportunity  of  observ- 
ing the  events  of  that  night,  and  all  having  no  interest 
whatever  in  the  triaL  Your  memorialist  submits  to 
yonr  Exoellenoy's  consideration  the  statements  as  to  the 
ooonrrences  in  the  hotel  in  these  affidavits  contained. 

"6.  Tour  memoriidiBt  further  humbly  submits  to 
yonr  Excellency  that  there  is  one  most  important  point 
about  which  there  is  io  effect  no  controversy  whatever. 
'  "  6.  It  appears  from  the  testimony  of  several  of  the 
persons  who  made  affidavits  that  no  attempt  even  was 
made  to  keep  the  jnrors  together  in  (he  hotel,  and 
separate  from  and  without  oommuDioation  with  the 
rest  of  the  world.  That  the  said  jurors  were  permitted 
to  go  where  they  pleased  in  the  hotel,  and  converse  with 
whomsoever  they  thought  proper.  That  six  of  the  jury 
entered  the  public  billiard-room  of  the  hotel,  and  re- 
mained there  for  over  three  hours,  thus  separating 
themselves  from  their  fellows,  who  remained  in  another 
room  of  the  hotel.  That  members  of  the  outside  public 
passed  freely  in  and  out  of  the  billiard-room  when  the 
-inrors  were  there,  That  one  of  the  jurors  was  in  dose 
'  oonversation  with  Major  Wynne,  a  member  of  the  out-' 
■rids  pablio.  That  the  said  juror  actually  handicapped 
a  game  of  billiards  in  which  members  of  the  ont^de 
public  were  playing.  That  the  jurors  in  the  billiard- 
loom  mixed  freely  with  the  outside  pnblio  in  the  room. 

"7.  Yonr  memorialist  hnmbly  submits  that  these 
facts  are  substautially  placed  beyond  all  controversy  by 
the  letter  voluntarily  addressed  to  the  public  Press  by 
Msjor  Hamilton,  one  of  the  jurors,  a  copy  of  which  is 
herewith  sent  to  yonr  Excellency.  In  that  letter  Major 
Hamilton  does  not  deny  any  allegation  as  to  the  jurors 
mixing  with  the  outside  public  in  the  billiard-room. 
He,  io  fact^  admits  the  substantial  accuracy  of  this  part 
of  the  case. 

"  8.  In  view  of  the  foregoing  facts  yonr  memoritJist 
is  advised  that  his  client's  remedy  lies  in  this  appeal  to 
yonr  Excellency,  as  the  anthority  with  whom  rests  the 
discretion  of  carrying  out  or  not  carrying  out  the  sen- 
tenoe. Such  was,  your  memorialist  is  advised,  the 
decision  in  the  case  of  The  Queen  v.  tliduul  Murphy, 
Law  Reports,  2nd  Privy  Oonnoil  Appeals,  pages  35  and 
635.  In  that  case  a  prisoner,  having  been  tried  and 
oonvioted  of  a  capital  felony  by  a  Oourt  of  Oyer  and 
Terminer  in  Kew  South  Wales,  and  sentence  of  death 
passed,  an  applicaUon  was  made  to  the  Supreme  Oourt 
of  New  South  Wales  for  a  rule  of  venire  de  novo  on  an 
affidavit  which  stated  that  one  of  the  jury  had  informed 
the  department  that,  pending  the  trial  and  before  ver- 
dict, the  jury  having  adjourned  to  an  hotel  had  access 
to  newspapers  which,  contained  a  report  of  the  trial  as 
it  proceeded,  with  comments  thereon.  The  Supreme 
Court  of  New  South  Wales  made  a  rule  of  vtnirt  de  novo. 
Sir  Alfred  Stephen,  the  Chief  Justice  of  New  South 
Wales,  in  his  judgment,  declaring  that  the  bailiffs 
swore  to  take  charge  of  the  jury,  thereby  became  in  fact 
officers  of  the  Crown.  The  order  of  the  New  South 
W^es  Court  was  subsequently  reversed  on  technical 
grounds  by  the  Judicial  Committee  of  the  Privy  Council ; 
but  in  delivering  the  judgment  of  the  Privy  Oonnoil 


Sir  William  Erie  said — 'If  irregularity  occurs  in  the 
conduct  of  a  trial  not  constituting  a  ground  for  treating 
the  verdict  as  a  nullity,  the  remedy  to  prevent  a  failure 
of  justice  is  by  application  to  the  anthority  with  whom 
rests  the  discretion  either  of  executing  the  law  or  com- 
muting the  sentenoe.  As  there  was,  in  the  opinion  of 
the  Court  below,  irregularity  in  the  respondent  suffi- 
cient to  vacate  the  judgment,  their  lordships  have  no 
doubt  that,  upon  proper  application  on  behalf  of  the 
respondent,  which  they  recommend  to  be  made,  suoh 
weight  will  be  given  to  these  remarks  as  they  may 
appear  to  deserve.'  Tour  memorialist  had  not  been  able 
to  obtain  any  official  record  of  the  fact,  but  he  is  in- 
formed, and  verily  believes,  that  in  the  above  case  of 
The  Queen  v.  Uurphy  the  sentenoe  on  the  convict  Was  at 
once  commuted.  There  will,  doubtless,  be  within  your 
Excellency's  reach  ample  means  of  informing  yourself 
oorreotiy  on  this  point. 

"  9.  It  is  humbly  submitted  to  yonr  Excellency  that 
the  separation  of  the  jury  in  the  present  case,  and  their 
free  commerce  and  oommnnicsj^ion  with'  the  outside 
public,  was  a  miscarriage  of  justice  and  a  violation  of 
law.  Tour  memorialist  is  advised  that  until  near  the 
commencement  of  the  present  century  the  law  was  that 
in  no  case  of  felony  could  the  Court  adjourn  over  the 
night.  The  object  of  that  rule  was,  according  to  Lord 
Chief  Justice  Eyre,  ■  that  it  may  be  quite  sure  that 
justice  will  be  done  both  to  the  Crown  and  to  the 
prisoner;  that  there  should  be  no  opportunity  of  having 
intercourse  with  the  jury ;  and  that  there  may  be  no 
improper  influence  upon  the  minds  of  those  who  are  ia 
any  manner  to  take  a  part  in  the  decision  of  the  oaaae' 
(Colbett's  '  State  TriiJs,'  vol  25,'  page  180).  The  first 
oase  of  a  trial  for  felony  in  which  the  Court  adjourned 
over  the  night  was,  yonr  memorialist  is  advised,  that  of 
The  Queen  v.  ffardy  (24  ■  Slate  Trials,'  414),  and  in  that 
case,  in  order  to  prevent  any  possibility  of  the  jury 
communicating  with  the  outside  public,  beds  were  sup* 
plied  for  them  in  the  court-house,  and  they  spent  the 
night  there.  The  present  practice  of  sending  jurors  to 
an  inn  arose,  your  memorialist  is  advised,  for  the  first 
time  in  the  case  of  The  Queen  y.Tooke  ('State  Trials,' 
vol.  25,  page  13,  et  teq.).  In  that  case  the  Lord  Chief 
Baron  Macdonald  justified  the  departure  from  the 
ancient  form  in  the  following  words :— "  But  if  yon  can 
preserve  the  spirit  and  are  forced  by  physical  necessity 
to  make  the  form  bend,  it  does  not  seem  to  me  that  tha 
sacred  principle  of  law  is  materially  trenched  npon  if 

the  jnry  continue  inaccessible If  the  rule  of  law 

cannot  be  preserved  consistent  with  physical  necessity, 
it  seems  to  me  the  Court  ia  justified  in  deviating  from 
the  particular  mode  that  has  obtained,  taking  care  tbat 
the  jury  do  continue  inaccessible.' 

"10.  The  principle  thus  laid  down  by  Chief  Baron 
Macdonald  has^  your  memorialist  submits,  ever  sine* 
been  acted  npon.  'When  oases  of  felony  run  into  a 
second  day  the  jury  has  been  sent  to  an  inn  for  the 
night;  but  elaborate  precautions  have  always  been 
taken  by  those  sworn  by  the  court  to  take  charge  of  the 
jury  to  secure  that  the  jury  shall  be  as  inaccessible  to 
the  general  public  while  in  the  inn  as  when  shut  up  in 
the  jury-box.  '  The  sacred  principle  of  law,  the  inaooes* 
sibiUty  of  the  jnroia,'  is  jealonely  guarded  by  the  oath 
administered  to  the  bailiffs.  It  is  submitted  that  in 
the  present  oase  the  inacoessibUity  of  the  jury  was  not 
preserved,  as  tbe  jury  were  allowed  to  go  whither  they 
pleased  through  the  hotel— as  half  their  number  spent 
over  three  hours  in  the  public  billiard-room,  mixing  and 
oonversing  with  the  members  of  the  general  public  who 
entered  the  room,  and  separated  from  their  fellows. 
It  ia  reapeotfnlly  submitted  to  yonr  Excellency  that  in 
this  oase  the  confinement  of  the  jnry  in  the  hotel  was 
inefieotnal ;  that  for  all  pnrposes  of  separation  from  the 
outside  public  they  may  as  well  have  dispersed  to  their 
homes  as  remained  in  the  hotel ;  that,  in  short,  what 
Chief  Baron  Macdonald  called  '  the  sacred  principle  of 
law — the  inaccessibility  of  the  jnry,'  was  not  observed. 
'  "11.  Your  Excellency's  attention  is  respectfully 
drawn  to  the  fact  that  there  are  many  instances  in 
which  the  prerogative  of  the  Executive  haa  been  uw4 
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to  prevent  the  exeootion  of  the  Moteooe  where  irte- 
cotultiee  have  been  proved  to  have  oocnrred  in  the 
jary-room.  Tour  Ezoelleocy'i  attention  i«  reepeotfnlly 
diteeted  to  the  very  reoeot  caae  of  OeraUL  ticanwaring, 
who,  at  the  aaiamer  aasizea  of  Derby  in  the  year  1879, 
waa  foond  gnilty  of  wilful  mnider  by  a  jury  and  aeo- 
tanoed  to  death.  It  afterward*  tranapiied  that  six  of 
the  inry  were  for  a  verdict  of  manalanghter  and  six  for 
a  verdict  of  Miiitder,  and  that  a  eaating  vote  of  the  fore- 
man of  the  iniy  had  decided  the  matter.  In  that  caae, 
when  Sir  Richard  Croaa,  the  then  Home  Secretary,  waa 
qneatloned  in  the  Honae  of  Common*  aa  to  whether, 
owlDg  to  the  irxegalaritie*  of  the  jary,  the  capital  sen- 
tence wonld  be  carried  out,  Sir  Riohud  Croaa  said,  in 
reply, '  He  ahonld  have  tbonght  it  absolntely  noDecee- 
aary  to  nut  such  a  qnestlon.'  (Haniard,  vol.  149,  page 
676.)  Mainwaring'g  lentenoe  waa  forthwith  oommnted. 
"  13.  There  have  also  been  case*  in  which  the  jndges, 
when  they  diioovered  that  snob  irragnlaritie*  ocoarred, 
declined  to  accept  the  verdict.  For  example,  a  caae  of 
the  Quttn  ▼.  Cfittigan  will  be  foand  reported  in  the 
Dablin  papers  of  the  26tfa  Joly,  1867.  In  that  case  a 
woman  waa  tried  for  child  murder  at  the  Tallamore 
aasizea,  the  predding  jadge  being  the  late  Lord  Chief 
Baron  Flgott.  It  waa  discovered  dnring  tbe  oonise  of 
the  case  that  at  lanoheon  time  eight  of  tbe  jnrors  had 
left  the  box,  and  had  gone  into  a  refreshment  room 
which  was  open  to  the  pablic,  bnt  which  waa  within 
the  precincts  of  the  oonrt-bonse.  The  Iiord  Chief  Baron 
eommented  strongly  on  ttie  coodaot  of  the  jary,  fined 
aaoh  of  them,  and  dischafged  them  from  giving  a 
Terdict.  The  woman  was  snbseqaently  tried  on  a 
aeeond  indictment,  and  foand  gnilty  of  concealing  the 
Urth  of  her  cbUd. 

"18.  In  the  caae  of  inferior  Courts,  the  Qneen'a 
Bench  has  not  hesitated  to  qnaah  verdiata  when  the 
lory  was  gnilty  of  irregnlarities  or  miscondnot.  Tonr 
Bzoelleiioy'g  attention  is  respectfnlly  directed  to  the 
OMe  of  the  Ballyiagget  fnqnest,  in  which  jadgment  was 
glTen  by  the  Court  of  Qaeen's  Bench  in  Ireland  on  tbe 
6th  day  of  March,  1882.  In  that  case  a  verdict  of 
wilfal  mnrder  was  retarned  by  a  coroner's  jary,  sitting 
at  Ballyraggeitt  in  tbe  oonnty  of  Kilkenny,  againat  two 
anb-inspeetors  of  polioe,  named  Bonobier  and  O'Brien. 
The  Attorney-General  moved  the  Conrt  of  Qaeen's 
Beuch  to  qnash  the  ioqoisition  on  the  groand  that 
*  It  bad  not  been  talten  and  held  aa  by  law  teqoired ; 
that  the  Jorors  impsDnelled  on  the  inquest  had,  during 
tbe  proceedings,  oommaned  with  persons  who  were  not 
their  fellow  jurors,  and  with  whom  it  waa  not  lawful 
for  them  to  communicate;  that  certain  of  tbe  jurors 
absented  themselves  daring  the  examination  of  some 
of  tbe  witnesses  and  did  not  hear  the  said  witoesses 
examined;  also,  that  after  the  evidence  had  concluded, 
and  after  the  jary  had  been  charged  by  tbe  coroner, 
while  they  were  deliberating  on  their  verdict  the 
eoioner  and  bis  son — tbe  latter  not  being  a  jnior— re- 
mained shut  up  with  the  jury  daring  their  deliberation.' 
Tbe  commanications  of  the  jury  with  persons  not 
jnrors  was,  your  memorialist  is  advised,  one  of  the 
main  reasons  relied  on  by  the  Crown  for  qnasbing  the 
inqnisitloD.  After  full  argument,  tbe  Court  of  Queen'a 
Bench  made  an  order  quashing  the  inquisition,  and  the 
•ooased  parties  wars  tnos  freed  from  the  verdict.  A 
eeroser's  jury  is  in  the  nature  of  a  grand  jury:  it 
4*oides  nothing,  bnt  merely  presents  a  ease  for  inquiry. 
n  the  irregularity  or  miaoondnot  of  a  coroner's  jury  is 
ft  matter  so  serious  that  their  verdict  is  quashed  and 
the  persons  sccused  by  it  allowed  to  go  free,  it  is 
humbly  snbmitted  that  the  case  is  surely  far  stronger 
in  the  caae  of  the  irreKularity  or  the  misooodaot  of  a 
Jury,  finally  deciding  on  the  lite  or  death  of  a  human 
Mine. 

**  Upon  these  grounds  and  tor  these  reasons  your 
memorialist  humbly  pnys  that  the  capital 
saotenoe  on  the  said  Fraooia  Hynes  should 
not,  undar  the  drcnmstanoes  aforesaid,  be 
oarried  into  effect.  And  your  memorialist  will, 
as  in  duty  bound,  ever  pray. 

"  JoHir  Faast." 


A  liECAL  MENU. 

One  who  partook  of  the  Annual  Dinner,  1882,  of  the 
Canterbury,  N.  Z.,  Law  Society,  held  at  "Coker's  (Upon 
Lyttleton)  Hotel,"  favours  us  with  the  following  copy 
of  the  Menu : — 

Bcspondeat  Oystars. 

AmV*.— A  U  Bailie;  "Tort"!*. 

AUl.— Frost  flsh,  aanoe  d'Avncat ;  FlllaU  an  Tmbot  ("  Fern* 
Sola  "  and  "  Babeat  Parpoitn,"  not  to  be  had). 

InttHoaUori  Entriu  (for  trial).— CnOttM^lA  Nolle  Praaeqni ; 
Boadina  de  volaiUa  (very  N lai-'l'BT-as) ;  Saprgma  (Uonrtj  da 
rtavL-,  FilaU  da  B(r)eaf  (N.B.  Faa'd  weU);  Tol-an  Tanna 
change  avae  ooataa ;  Pigaooa  plam<a  k  la  mode  das  Clianta. 

JUIatt—Tiukey  in  Trovarand  Boaof  "ottactad";  Seariatfa 
Tongue;  Wool-aaeqna  da  MoiUon,  Q.C.  Jelly;  Hotch-pot 
Claiuas. 

done. — Faiaoa  roti  en  damages  ip^dalas  (iSorf-st-law  and 
therafora  nnabla  to  attend). 

EHtrameU Diplomatie  Padding;  Nav  Leaaai;   Charlotte 

Bnaae;  Uscedonof  Grapaa;  AppaalailaPariaianDa;  Keapolitan 
Cake;  Ghampagna  Biscuits;  Scintilla  Juris;  "Patty  Bstf^atella; 
Bamaqoin  of  Chaaaa;  Anchoviai  (DsTit'a  own);  a*  a  **  Digeat.'' 

DsMert  Poataa. 

iniiaa.— Cbampagna  (Vaara  Clicquot)  in  aeTersI  "LEAD- 
llfO  CASES"  to  ba  aervad  "  without  impaaebmant  of  waste^ 
Whita  Buignndy  (Heunanlt);  Stainbarg  CaUnat  at  HOOK 
genua  homna;  Old  Pala  ^erty;  Law  ra-"POBTS"  and 
Chataan  llarganx  (vintaga  70);  Madeira;  liqnanrs  (Maia- 
scliino  and  Moyan). 

AS-SUU-SIT  nearer  the  Chairman  than  others  they  will 
please  request  him  to  ciicnlata  the  bottle  tnAj  and  prevent 
"stoppaga  in  timnaitn." 


THE  WORK  OF  THE  SESSION. 

Two  hundred  and  eight  public  Bills  have  been  intro- 
duced into  the  House  of  Commons  during  the  present 
session,  in  addition  to  40  "  Provisional  Order  Bills,"  all 
of  which  latter  pssaed.  Of  the  rest  84  have  become 
law,  86  ware  withdrawn  by  tbe  members  introducing 
them,  and  70  became  "  dropped  orders."  Five  Bills  are 
placed  on  the  notice-book  of  the  House  of  Commons  to 
take  their  chance  of  being  dealt  with  after  the  House 
meets  to  consider  Mr.  Qladstone's  Proceduro  resolutions 
in  October.  Omitting  tbe  Provisional  Order  Bills,  70  of 
tbe  public  Bills  of  tbe  present  session  were  Qovernment 
measares,  and  of  these  64  were  placed  on  the  Statute- 
book.  Several  of  tbe  Bills  were  more  or  less  duplicates 
of  others :  thus  thero  were  two  Anoient  Monuments 
Bills,  one  of  which  became  law ;  two  Bankruptcy  Bills; 
two  Agricultural  Tenants'  Compensation  Bills,  both  of 
which  were  dropped ;  two  Bills  dealing  with  Church 
Patronage,  both  of  them  withdrawn  or  dropped  ;  two 
dealing  with  Copyright,  tbe  one  in  works  of  art,  th« 
other,  which  became  law,  in  musical  compositions  ;  two 
Com  Returns  Bills;  three  Fisheries  (Ireland)  Bills; 
three  Infeotious  Diseases  Notification  Bills,  two  of  them 
applying  only  to  Ireland  ;  three  ^ills  for  amending  the 
Irish  Land  Aot  of  1881 ;  three  relating  to  corrupt 
practices  at  Parliamentary  elections ;  two  Poor  Removal 
(Ireland)  Bills ;  two  relating  to  the  lioensing  of  pasaenger 
vessels  in  Scotland,  one  of  which  became  law ;  two 
relating  to  patenta  for  inventions ;  three  Sunday  Liquor 
Bills— one  general,  one  for  Ireland,  and  one  for  Corn- 
wall; three  relating  to  the  Supreme  Courts  of  Judi- 
cature, one  of  which,  applying  ezclusively  to  Ireland, 
was  passed  ;  and  two  Tithe  Rent  Charge  Bills.  Three 
hnncbed  and  eight  private  Bills  were  introduced  into 
Parliament  this  seasioD,  102  of  them  originating  in  the 
House  of  Lords  and  206  in  tbe  House  of  Commons. 
Four  "Oirvan  and  Portpatrick  Railway"  Bills  were, 
consolidated  into  one,  while  a  "Metropolia  Mansga- 
ment.  Building,  and  Flooda  Prevention  Acta  Amend- 
ment Bill "  and  a  "  Metropolitan  Board  of  Works 
Bill"  were  consolidated  into  a  «  Metropolitan  Board 
of  Works  (Various  Powers)  BUI,"  thus  praotioally 
reducing  the  total  to  303.  Altogether  229  of  these 
Bills  passed  into  law :— Out  of  136  railway  Bills  92 
became  law ;  oat  of  21  water  Bills  18  beoame  law ;  out 


Digitized  by 


Google 


Sept,  2,  1882.]      AKD  SOLlOltORS'  JoCRKaL 


4^5 


o(  14  gas  Billa  13  became  law ;  oat  ol  22  tramway  Bills 
21  became  law;  oat  of  24  dock  and  harboar  Billa  22 
became  law;  oat  of  49  local  improvement,  drainage, 
bridge,  Ssc,  Bills  43  became  law.  Eight  electric  lighting 
BiUs  were  iatrodaoed,  bat  all  were  withdrawo ;  only 
one  canal  Bill  was  introdoced,  and  it  was  withdrawn. 
Among  misoellaneons  Bills  not  inolnded  in  the  above 
ennmeration  may  be  mentioned  the  two  Channel  Tannel 
Bills,  which  were  withdrawn  ;  the  Lirerpool  Hydraalio 
Power  Company's  Bill,  wbioh  never  got  beyond  the 
Hoose  of  Lordi),  into  which  it  was  iatrodaoed;  the 
Limehoase  Subway  Bill  and  the  Oreenwich  and  Mill- 
wall  Subway  Bill,  both  of  which  became  law;  the 
Metropolitan  Markets  (Fish,  Ac.)  Bill,  the  Iiondon 
Riveraide  Pishmarket  Bill,  and  the  Soath  London 
Market  Bill,  all  three  of  which  also  became  law.  Among 
other  Bills  which  became  law  may  be  mentioned  foar 
private  estates  Bills,  inclading  those  dealing  with  the 
estates  of  the  Maharajah  I>aleep  Singh  and  of  the 
Karl  of  Aylesford ;  the  Agricaltaral  Company  of  Manri- 
tins  Bill,  the  City  of  Glasgow  Bank  (Liqaidation)  Bill, 
the  City  of  London  Coarts  Bill,  Leoky  and  Smyth's 
Patent  Bill,  the  Oyfarthta  Works  Bill,  the  Belfast 
Presbyterian  College  BiU,  the  King's  College  Bill,  the 
Walton  Vicarage  Bill,  and  the  Railway  Management 
and  Working  Company's  Bill.  One  bank  Bill  and  two 
insaranoe  companiea'  BiUs  also  passed.  Among 
''private"  Bills  of  pablic  interest  which  did  not  pass 
was  the  Faddiogton-park  BiU.  As  showing  the  progress 
of  legislation,  it  may  be  mentioned  that  26  Bills  origin- 
ating in  the  Lords  never  reached  the  Commons.  In 
the  Lower  Chamber  only  two  Buffered  the  indignity  of 
being  actually  rejected,  while  10  others  were  reported 
as  "preamble  not  proved,"  and  one  was  stopped  for 
non-compliance  with  stapding  orders.  Two  private 
Bills  received  the  Royal  assent  as  early  as  Apdl  28, 
the  next  batch  being  delayed  till  May  19. 

IN  RB  THE  SUEZ  CANAL. 
It  is  reported  that  the  judioial  ooancil  of  the  Snes 
Canal  Company  are  of  opinion  that  an  action  woold  lie 
ander  French  law  against  the  English  Government,  aa 
shareholders  in  the  oompany,  for  indemnities  for  all  loss 
•f  bnsiness  or  damage  done  to  the  canal  by  the  English 
expedition.  In  the  first  place,  the  evidence  would 
probably  fae'that  the  English  expedition  haul  caused 
the  bnsiness  to  be  much  greater  than  if  those  travelling 
on  the  canal  had  been  left  to  the  meroy  of  the  Egyptian 
TCbela.  The  expedition  is  not  likely  to  oanae  diwiage 
to  the  oanal  Itself,  bnt  to  preserve  it  from  injury.  It  is 
•Ktremely  improbable  that  the  English  Oovernment 
would  sabmit  to  the  jariadiotion  of  the  Frenoh  Courts, 
knd  it  is  just  as  unlikely  that  the  English  general  will 
be  deterred  by  the  terrible  threat  of  French  legal  pro- 
oeediugs  from  using  the  canal  in  any  way  whioh  he 
may  think  expedient  for  furthering  the  objects  of  the 
•xpisditioB. — LcM  Time*. 

LAKE  LEUAN  IK  A  LAW  COURT. 
Almost  from  time  immemorial  the  bed  of  the  Rhone 
at  Geneva  has  been  more  or  less  obstructed  by  weirs, 
breakwaters,  and  other  boildiags,  and  almost  from  time 
immemorial  the  shores  of  the  lake,  especially  about  the 
Onohy  and  between  Onchy  and  Vevey,  have  been  sab- 
j6ot  to  periodical  inundations,  greatly  to  the  loss  of 
I'aonstrine  proprietors.  These  innndations  always  occur 
in  the  height  of  summer,  when  the  lake  is  swollea  by 
the  melting  of  Alpine  snows.  When  a  very  warm  sum- 
mer follows  on  a  very  hard  winter  the  water  rises  so  high 
that  the  roads  skirting  the  upper  lake  are  often  rendered 
impassable,  and  fields  and  vineyards  sabmerged  at  the 
most  promising  time  of  the  year.  The  Vaadois  contend 
diat  tbeee  annoal  floodings,  whereby  the  caotio  sustains 
so  much  damage,  are  oansed  by  obstraotions  in  the  bed 
of  the  river  at  Geneva.  The  Gtenevans,  on  the  other 
hand,  say  that  these  obstraotions  are  so  slight  that 
tbey  cannot  appreciably  affect  the  overflow  from  the 
lake,  and  that  the  trne  source  of  the  mhiobief  is  to  be 
foand  in  the  Upper  Rhone,  whioh,  owing  to  the  reoent 


corrections  (straightenings)  of  its  channels  and  the 
channels  of  its  tributaries,  pours  its  waters  into  the  lake 
much  more  rapidly  than  of  yore.  It  is  farther  urged 
that  the  filling  np  of  the  lake  in  the  neigbbourhood  of 
ViUeneuve  and  Bouveret  by  dtbrit  brought  down  by  the 
Rhone  tends  to  raise  its  level,  and,  therefore,  to  cause 
flooding.  In  answer  to'  these  argnments  the  Yaudois 
point  out  that,  so  far  back  as  the  17th  century,  the 
Government  of  Beme  mode  formal  complaint  to  the 
Government  of  Geneva  in  respect  of  the  check  on  the 
overflow  of  the  Rhone  occasioned  by  artiflaial  obstruc- 
tions at  Geneva ;  and  in  1721  a  conference  was  held  on 
the  sobjeot  between  Landvoi;t  von  Steiger,  on  behalf  of 
Berne,  and  representatives  of  the  neighbouring  RepubUo, 
when  the  latter  formally  recognised  their  responsibility, 
and  promised  to  remove  the  principal  obstruction— a 
promise,  however,  which  it  is  alleged  they  failed  to  ful- 
fil. Sinoe  that  time  the  complaint  has  been  frequently 
repeated,  and  about  four  years  ago  Vaud  sned  Geneva 
for  heavy  damages  before  the  Federal  tribunal.  Geneva 
disputed  the  competence  of  the  tribunal  in  the  matter, 
but  the  tribunal  having  affirmed  itsoompeteoee,  and  its 
decision  on  all  points  of  constitutional  law  being  finsJ, 
the  Canton  has  been  obliged  to  join  issue  in  the  case  on 
ita  merits.  Meanwhile,  without,  however,  admitting 
any  responsibility,  the  municipality  of  Geneva  have  re« 
moved  the  obstruction  most  complained  about — a  well; 
placed  across  the  river  below  Roussau's  Island,  in  con- 
nexion vrith  a  hydraulic  machine  for  pumping  water  to 
a  reservoir  in  the  Bois  de  la  Batie  for  service  in  the 
town.  Bat  this,  of  coarse,  does  not  settle  the  question 
of  compensation  for  past  damages — if  the  weir  has  been 
the  cause  of  any — and  so  the  suit  goes  on.  So  many 
technical  points  being  involved,  the  Federal  Government 
have  appointed  two  foreign  experts,  M.  de  Maere,  a 
Belgian  engineer,  and  Herr  Bazin,  a  German  engineer, 
to  consider  the  matter  in  dispute  and  prepare  a  report 
thereon.  The  Federal  tribunal  have  appointed  two  in- 
dependeot  experts  to  assist  in  the  inquiry,  and  these 
gentlemen  are  accompanied  in  their  excursions  in  the 
valley  of  the  Upper  Rhone,  and  their  inspection  of  the 
glaciers  which  feed  Lake  Leman,  by  other  experts 
specially  representing  the  Cantons  of  Geneva  and  Vaud. 
Now  the  Rhone  and  the  Aletsch  glaciers,  as  well  as  tba 
river  and  the  lake,  are  to  be  brought  into  court,  an  in- 
genious scientific  gentleman  having  lately  started  the 
theory  that  ice,  not  water,  is  the  cause  of  all  the  tronblob 
He  attempts  to  prove  this  by  pointing  out  tbati  while 
the  glaciers  which  drain  into  the  Rhone  possess  a  super- 
fioies  of  1,000  square  kilomUres,  the  sujMrfioiea  of  Lake 
Leman  is  only  575  square  kilomMres.  Henoe  the  move- 
ments of  the  Rhone  and  Aletacb  glaciers  must  have  » 
far  more  powerful  influence  on  the  summer  height  of 
the  lake  than  any  oonceivable  number  of  obstmctiona 
in  the  bed  of  the  river  at  Geneva.  For  80  or  M  years 
past,  moreover,  the  glaciers  all  over  Switjserland  have 
been  receding,  and,  as  there  is  no  proof  that  less  snow 
has  fallen  than  usual,  it  follows  that  the  summer  wasting 
of  the  glaciers— the  whole  of  which  finds  its  way  into 
the  lake— has  been  above  the  average  of  the  previous  80 
or  40  years — a  period  daring  whioh  the  glaciers  were 
either  advancing  or  stationary.  This  theoi?,  though 
far  from  being  generally  aoceptod,  has  attracteci  consider- 
able attention ;  and  it  is  evident  that,  among  other 
things,  the  Federal  tribunal  will  have  to  deliver  judg- 
ment on  the  effect  of  the  waxing  and  waning  of  glaciers 
in  the  swelling  and  shrinking  of  Swiss  lakes.  A  (sw 
days  sgo  the  experts  concerned  in  the  investigation  held 
a  meeting  in  the  Alabama  room  of  the  Geneva  HAtel  d* 
Yille,  when  the  various  matters  in  dispute  were  passed 
under  review.  From  a  scientific  and  technical  point  of 
view  the  discussion  is  said  to  have  been  highly  interest- 
ing and  instructive.  There  is  no  reason  to  suppoae, 
however,  that  the  deliberatioos  of  the  conference  will 
tend  to  simplify  the  oase^  6r  hasten  its  conclusion.  The 
suit  has  now  lasted  nearly  fire  years ;  it  may,  as  likely 
as  not,  go  on  for  five  years  longerp  and  whatever  light 
it  is  destined  to  throw  on  glacial  and  laoustrine  phsuo- 
mena,  it  can  hardly  fail  to  involve  a  heavy  expenditure 
of  pablio  money. 
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EVIDENCE  OP  REPUTATION  IN  LIBEL. 

Th«  net  result  of  the  oase  of  Scott  v.  Sampton,  leported 
in  the  July  nnmber  of  the  Law  Journal  SeporU,  may  be 
stated  to  b«  that  general  evidence  of  bad  reputation 
may  be  given  against  the  plaintiff  in  an  action  of  libel 
apon  an  allegation  raising  that  iasae  in  the  defendant's 
pleadings;  bat  instances  tending  to  depredate  the 
plaintiff's  rspatation  oannot  be  given.  The  sabjeot  re- 
qaires  first  to  be  stripped  of  ambigaities  in  the  use  of 
words.  The  word  "charaoter"  bad  best  be  discarded 
from  it,  as  it  may  mean  disposition  (its  original  sense)  or 
reputation  (the  secondary  sense  which  has  been  given 
to  it).  Mr.  Jnstioe  Cave  nses  the  word  "  disposition  " 
in  piaoe  of  "  character"  in  its  original  meaning.  It  is 
not  a  very  good  word,  bat  is,  perhaps,  the  best  available, 
M  free  from  ambiguity.  The  ambigaity  in  the  word 
"  character  "  corresponds,  to  some  extent,  to  an  am- 
bigaity in  the  law.  The  law  allows  an  action  for 
damages  to  character.  Does  it  mean  reputation,  whether 
deserved  or  not  t  or,  does  it  mean  only  a  deserved  re- 
potation  ?  In  other  words,  can  a  man  recover  damages 
on  the  strength  of  a  charaotsr  which  the  world  gives 
him,  but  which  he  is  far  from  deserving  in  faotT  A 
tradesman,  for  example,  may  have  the  highest  reputa- 
tion for  honesty,  and  yet  he  may  habitually  sand  his 
■agar.  Suppose,  some  one  aooases  him  of  dusting  his 
pepper ;  can  the  aoouser,  in  order  to  reduce  the  damages, 
prove  that  the  plaintiff  sanded  his  sugar  by  the  evidence 
of  an  errand-boy,  who  was  his  sole  accomplice  and  who 
has  not  hitherto  breathed  the  fact  t  It  was  practically 
part  of  the  contention  of  the  defendant  in  Seott  v.  Samp- 
ton that  the  supposed  accuser  could  bring  anch  evidence. 
The  present  case  decides,  among  other  things,  that  he 
oannot.  It  is  the  reputation  in  fact,  not  the  reputation 
in  merit,  which  the  law  proteota  A  reputation  no 
doubt  may  be  valuable  although  it  is  not  deserved ;  but 
It  is  not  easy  to  reconcile  the  view  taken  vith  the 
theory  upon  which  a  defendant  is  allowed  to  justify  a 
libel.  It  is  nsnally  said  that  troth  is  a  good  answer  to 
M>  aotion  of  libel,  beoause  the  truth  canuot  injare  the 
plaintiff's  charaoter.  It  so,  the  "  character  "  protected 
by  the  law  is  the  real,  not  the  poblio,  character. 
Either,  then,  the  reason  usually  given  for  allowiug  justi- 
floation  is  not  the  true  reason,  or  the  charaoter  pro- 
tected by  law  is  the  real  character.  Strict  logic  cannot 
help  oot  of  the  diffioulty.  The  law  of  libel  is  framed 
largely  on  expediency.  Few  aotioas  of  libel  coold  be 
tried  within  reuooable  limits  it  the  plaintiff's  whole 
history  were  in  issue.  Oa  the  other  hand,  where  a  dis- 
tinct accusation  is  made  and  the  aooasation  is  distinctly 
ohalleoged,  the  law  undertakes  to  try  the  question.  To 
that  extent  it  recognises  the  merits  of  a  character;  bat, 
for  the  rest,  is  content  with  reputation. 

The  libel  in  the  case  of  Seott  v.  Sampnn  may  be  briefly 
Stated.  The  defendant,  who  was  tbe  publisher  of  a 
newspaper,  wrote  of  the  plaintiff,  who  was  the  editor  of 
a  dramatic  periodical,  that  the  plaintiff  had  attempted 
to  extort  money  from  the  executor  of  a  dead  actress  by 
threatening  to  pablish  statements  defamatory  of  her. 
The  plaintiff  was  called  as  a  witaess  by  the  defendant^ 
and  it  was  proposed  to  ask  him  whether  he  had  written 
a  dramatic  notice  to  spite  an  actor,  whether  he  had 
apologised  for  libels,  whether  he  had  not  taken  proceed- 
ings for  libel  against  another  newspaper  and  discon- 
tinaed  them,  and  whether  he  had  not  on  that  occasion 
made  statements  inoonsisteot  with  his  present  state- 
ments f  A  witness  was  tendered  to  prove  what  the 
plaintiff  haul  said,  at  the  Police  Cunrt,  in  the  proceed- 
ings referred  to ;  and,  flaally,  a  witness  was  tendered  to 
prove  that  he  had  heard,  before  the  publication  of  the 
libel  in  qoestion,  rumours  of  the  sams  charge  against 
the  plaintiff.  The  evidence  tendered  and  rejected  by 
the  Chief  Jastice  at  the  trial  resolved  itself  into  in- 
stances showing  a  bad  disposition  on  the  plaintiff's 
part,  and  into  rnmoats  of  his  possessing  such  a  dis- 
positition.  The  aathorities  on  the  sabjeot  are  more 
numerous  than  valuable.  Almost  all  the  oases  cited 
were  Nisi  Frins  oases,  which  would  not  bo  technically 
Unding  on  a  Ooort  in  Banc  unless  they  were  nniform. 


This  was  far  from  the  case.  As  to  the  admissibili^ 
of  rumours,  Lord  Ellenborongh  appears  to  have  ad- 
mitted them  in  one  case,  and  Mr.  Justice  Otesswell, 
with  the  approval  of  Mr.  Justice  Wightman,  in  another. 
On  the  other  hand.  Lord  Tenterden  and  Mr.  Jnstioe 
Coltman  rejected  them  in  two  other  oases,  and  Sir 
James  Mansfield  once  admitted  them  against  his  own 
judgment.  This  was  at  Nisi  Prios.  As  to  the  Coorts 
in  Banc,  the  Court  of  Exoheqoer  rejected  th«  evidenoe 
in  Jona  v.  Stevent,  11  Price  986 ;  and  the  Irish  Court 
of  Exobeqoer,  in  BM  v.  Parbe,  11  Ir.  C.  L.  R.  418,  did 
the  same,  with  the  dissent  of  Chief  Baron  Pigot  Mr. 
Justice  Cave  was,  therefore,  justified  in  ssying  that  the 
weight  of  authority  was  against  this  class  of  evideno*. 
As  to  the  admissibility  of  specific  instances,  the 
authority  seems  to  have  been  all  against  it.  Mr.  Jnstioe 
Gave,  in  a  most  careful  judgment,  oomes  to  the  con- 
clusion that  the  evidence  tendered  was  not  admissiblei 
althoogh  evidenoe  of  the  general  reputation  of  the 
plaintiff  would  have  been  admissible.  Mr.  Jnstioe 
Mathew,  in  a  briefer  judgment,  agrees  with  Mr.  Jnstioe 
Cave  on  both  points. 

The  admissibility  of  general  evidenoe  of  bad  repnta- 
tion  was  not  raised  in  the  case,  hot  it  oan  hardly  b« 
doubted  that  such  evidence  is  admissible.  Suppose,  fw 
example,  the  defendant  was  sued  for  saying  that  the 
plaintiff  had  stolen  B.'s  watch.  The  defendant,  accord- 
ing to  the  present  ruling,  could  not  prove  that  the 
plaintiff  had  stolen  C's,  D.'s,  and  E.'s  watohes,  neither 
could  he  give  evidence  that  there  were  rumours  that 
B.'s  watch  haul  also  fallen  a  victim  to  him.  But  he 
might  call  a  detective  from  Scotland  Yard  to  say  that 
the  plaintiff  was  a  notorious  pickpocket ;  otherwise  the 
whole  case  would  be  tried  as  if  the  plaintiff  were  a 
blameless  gentleman  against  whom  an  uafounded  oharge 
had  been  brought,  when,  aM  a  matter  of  fact,  the  de- 
fendant habd  only  made  a  mistake  in  the  name  of  one  of 
the  plaintiff's  victims.  The  question  of  pleading,  adso 
incidentally  raised  in  the  case,  was  not  so  clear.  Mr. 
Jostioe  Cave  gives  as  an  additional  ground  for  rejecting 
the  evidenoe  tendered,  the  fact  that  it  was  not  pleaded. 
He  does  not  say  that,  in  bis  opinion,  geneml  worshtess* 
ness  of  character  ought  to  be  pleaded,  but  he  appeals 
to  imply  as  much.  Mr.  Justice  Mathew,  while  admit- 
ting that,  aooordiug  to  the  best  authorities,  it  was  not 
necessary  to  plead  such  a  general  allegation  of  bad 
reputation  nnder  the  old  system,  says  that  it  in  oeoss- 
sary  to  do  so  under  the  new.  We  are  unable  to  follow 
this  reasoning.  Under  the  old  system  nothing  was 
pleaded  whioh  did  not  go  to  the  root  of  the  action.  As 
a  general  rale  a  plea  to  damages  was  inadmissible ;  bat 
where  special  damage  formed  part  of  the  cause  of  aotion, 
as  in  some  Slanders,  the  special  damage  might  be  tra- 
versed. The  new  ^^stem  requires  by  Order  XIX,  Bule 
4,  that  the  pleadings  shall  contain  the  "  material  fasts 
on  whioh  the  party  relies."  Must  not  this  mean  material 
to  the  cause  of  aotion,  as  nnder  the  old  system  t  If  not, 
to  what  are  the  farats  to  be  material  7  Any  other  test 
woold  lead  to  great  nnoertainties.  Suppose,  for  instance, 
the  defendant  knew  that  the  plaintiff's  chief  witness 
was  a  person  not  to  be  believed  on  his  oath.  Is  he  to 
plea^  that  fact,  or  not  be  allowed  to  call  the  half-doisen 
witnesses  he  has  to  show  that  the  plaintiff's  witaess 
cannot  be  believed?  The  opinion  expressed  on  this 
head  seems  to  aidopt  too  broad  a  test  of  materiality. 
The  deoision  on  the  main  point  is  based  on  expediency, 
and  the  capacity  of  law  Courts  to  investigate  oases, 
rather  than  on  a  consistent  theory  of  the  law  of  libel ; 
but  it  seems  to  be  sound  all'the  same.^£a»  JvunuU. 


Obihinal  LniuTias. — In  the  year  ending  the  39  ih  of 
September  the  nomber  charge!  and  detained  as  criminal 
lauatios  inEnglaod.aad  Wales  was  837—656  males  and 
316  females. 

Thb  Oaks  Laws. — List  year  there  were  11,117  offenoes 
against  the  game  laws  and  10,107  in  the  previoos  year. 

Cost  or  Ooro:<ebs'  Inqussts.— la  1881  the  oost  of 
inqoests,  iucloding  salaries,  dto.,  was  £88,339  lis.  Sd., 
being  an  average  of  £8  48.  3d.  eaMb. 


Digitized  by 


Google 


Sept.  2, 1882.]       AKD  SOLtCltORS'  JOIJrNaL 


4^7 


IN  THE  MATTSB  OF  AN  UMBHELLA. 

At  the  Nena4;h  Petty  Sessions  on  Satnrdsy  iMt — 
before  Measta.  Henry  H.  Pee  (in  the  ohair),  Randal 
Howe,  Cbarlea  £.  Tatbill,  and  J.  F.  Lynoh,  B.Il— 
•n  ex-dnper's  aasistant  named  John  Anthony  Uaher, 
formerly  of  Boeerea,  late  of  Nenagh,  and  latest  of 
Bathdowney,  was  brought  np  in  castody,  and  obaiged 
by  Bab-oonstable  Jeremiah  Began  with  having  stolen  a 
silk  ambrella  from  the  hoase  of  Dr.  Morton,  Summer 
Hill,  Nenagfa,  on  Satarday,  the  lath  alt. 

Mr.  William  Beeves,  S.L,  B.LC.,  oondnoted  the  pn>- 
seeation.  The  prisoner  oondncted  his  own  defbnoe  with 
all  the  asBOranoe  of  an  experienced  praotitioner,  yet  with 
an  aasamption  of  injnred  innooenoe  as  if  he  were  a 
mar^  to  oiroamstanoesL 

The  prinoipal  evidenoe  for  the  proseontion  was  that 
of  Nanny  Balph,  a  servant  in  the  employment  of  Dr. 
Morton,  who  deposed  that  on  the  day  In  qaestion  the 
prisooer  called  at  her  master's  boose,  and  asked  if  Dr. 
Morton  was  in.  She  replied  that  he  was  not,  and  asked 
if  Mrs.  Morton  woald  do.  She  then  went  to  ioform 
her  mistreae  of  the  presenoe  of  the  man  in  the  hall  who 
wanted  to  sea  the  doctor.  On  her  (witness's)  return  to 
the  hall  she  missed  from  the  staod  a  silk  ambrella,  the 
nroparty  of  a  yoang  lady  then  on  a  visit  to  Mrs.  Morton. 
The  ambrrtla  now  prodaoed  was  the  one  taken  from  the 
hall. 

OniiBifAii— Is  that  the  man  (prisoner)  whom  yoo  saw 
inthehattf 

Wrrmss — It  is,  sir. 

PBisoiraB  (assnming  a  tragic  air) — 

htdif,  look  roe  atnlght  In  the  face, 

I  sm  but  the  wredk  of  *  Rojml  rmce; 

Of  fortane  •nd  friends  tht7  hare  bereft, 

I'm  JokQ  AnthoQj  Mahfir    thit's  all  thmt'i  now  left. 

Evidence  was  then  given  by  a  Mrs.  Margaret  Minogne 
to  the  effect  that  on  the  evening  in  qaestion  the  priaoner 
eame  to  her  bnaband's  hoase  and  asked  her  to  bay  the 
umbrella  for  two  shillings,  bat  she  said  she  did  not  want 
to  boy  itL  He  then  said  that  he  was  very  hangry,  that 
he  wanted  bis  dinner,  and  then  she  might  have  "  the 
article"  for  a  shilling.  She  gave  him  the  shilling 
**throagh  compassion,  year  worships,"  though  she  had 
not  known  him  before,  neither  did  sne  ask  him  his  namei 
'  The  OauBKAx  expreased  bis  sorpriie,  that  a  person  of 
■nob  apparent  respectability  as  Mrs.  Minogne  should 
have  potohased  a  valaable  ambrella  from  such  a  man 
a*  the  prisoner,  for  a  shilling;  to  which  the  witness 
Mplied  that  she  bad  no  "  forsMSt "  in  the  matter. 

PBisomB  (who  was- "all  impatience"  to  make  a 
speech)— Well,  gentlemen  of  the  coart,  what  do  yon 
uiarge  me  with  t  I  went  into  a  boose  to  see  a  doctor. 
I  was  hongry,  I  was  thirsty— nay,  gentlemen,  I  waa 
delirious ;  in  fact  'twas  our  old  famUiar  friend,  John 
Jameson,  that  did  it  all — through  me— I  was  bnt  the 
**  instrument."  If  I  took  the  nmbrella>— and  we  will 
assume,  for  argument  sake,  that  I  did—1  was  quite 
nneonsoioos  of  having  done  so;  that,  gentlemen,  is  "the 
kead  and  front  of  my  offending."  Now,  what's  the 
odder  I  had  £100  a-year  as  assistant  in  a  draper's  shop 
in  Bathdowney ;  let  me  go  back  to  my  bosineas  there 
■gain,  and  you* shall  never  see  me  more. 

Ohaibiux— There  is  no  doubt  bat  that  you  stole  this 
ambrella,  and  the  magistrates 

PauoiUB — Pardon  me,  your  worship,  for  one  moment, 
while  I  address  the  Oooil  There  waa  often  ten  times 
as  mach  taken  from  ma,  and  I  never  said  a  word  aboot 
it.  I  lost  a  chain  and  looket  that  stood  me  19s.  44d.— 
first  oost,  gentlemen,  I  assure  you— and  I  have  never 
seen  or  heard  of  them  since.  I  wish  I  were  dead.  Aod 
who  knows  if  life  be  not  what  we  poor  mortals  call 
death,  and  death  the  thing  that  we  call  life?  There's  a 
problem  for  you,  gentiemen— which  of  yon  shall  solve 

itr 
CainHAic— Why  did  yoo  leave  Bathdowney  t 
FanomB—i "  Thereby  hangs  a  tale"— 

On*  evening  In  Key,  M  the  letting  nn  ihone. 
The  ihop  It  wu  Ulan,  and  John  Anthoiv  gone. 

Cbaibimii— I  have  here  your  photogn^h— •- 


Pbisonbb  (with  well-feigned  surprise)— What  1  mine, 
your  worship?    Did  you  say  my  photo,  my  seoond  self  T 

OHAiBXix— Tes ;  and  it  is  an  accurate  likeness.  Look 
at  it  (and  bis  worship  confronted  the  prisoner  with  his 
photo,  at  foot  of  which  was  the  date — "  17-1-76  "—and 
the  prisoner's  name  in  full). 

Pbisonbb  (looking  at  the  picture  with  all  the  air  of  an 
art  critic)— Well,  your  worship,  I  cannot  compliment 
the  artist,  for  it  is  not  a  speaking  likeness.  However, 
now,  your  worsfaip,  look  on  that  picture,  then  on  this 
(striking  his  breast),  for  you  "  ne'er  may  look  npon  tiM 
like  again." 

Ohaibmin— I  have  also  here  a  record  of  many  previous 
convictions  against  yon,  and  by  which  I  find  that  yoa 
were  four  times  oonvioted  of  larceny,  seven  times  for 
vagrancy 

Pbisombb — Oh  I  Mother  of  Moaes  I 

Chaibkan— Onoe  as  a  public  nuisance ' 

Frisokbb — (with  a  smirk) — Ton  don't  say  so. 

Chiibmui  —And  twenty-one  times  tor  drunkenness— 

Fbisoitbb- Shall  I  ever  get  drunk  again  ? 

Ohaibxam — In  fact,  we  have  such  a  good  ohataeter  of 
yoa  here  on  this  reoord,  that  we  shall  give  yoo  the 
benefit  of  it,  and  send  you  for  trial  on  this  charge  to  the 
next  quarter  sessions. 

Pbibokbb— Now  I  should  like  to  know  who  was  the 
recording  angel  that  went  to  the  trouble  of  jotting  down 
all  my  peccadilloes.  Whit  about  all  the  good  things  I 
have  ever  done  t 

OhI  It  all  oj  merltoriooa  deads  were  rtated, 
Tbegr'dniore  than  halanow  all  yon  have  ennnMratad. 

Obubxui — ^That  will  do  now,  yoa  may  go  down. 
Pbibokbb— 

*'  Down  to  the  dost  from  which  I're  i 
Unwei)t,  unhonoored,  and  ansong.' 

OHAiBXix — Constable,  remove  the  prisoner.   The  ( 
is  now  retamed  for  trial  to  the  next  Quarter  Sessions. 

Pbisorbb — Holy  Moaes  1  Then,  John  Anthony,  my 
boy,  after  all  your  journeying  to  and  fro,  and  after  all 
the  pleasant  days  and  nights  you've  spent,  I  fear  me 
very  mnoh  that  year  sun  has  at  length  set,  and  set  tor 
ever. 

The  prisoner  was  then  removed  in  custody. 


BEaiSTBATION  UF  80CIETIBS  MASINQ  GAIN. 

Of  late  years  nearly  every  enterprise  which  reqaiies 
considerable  capital  has  been  undertaken  by  a  number 
of  persons  acting  as  an  association,  whereby  each  con> 
tributes  a  share  resembling  the  manner  in  which 
ordinary  trading  oompanies  are  eetablisbed  and  carry 
on  business.  Whether  any  such  association  requires  to 
be  registered  is  one  of  the  first  matters  to  be  attended 
to,  and  sometimes  it  has  also  been  deemed  prudent  to 
consider  whether  the  association  offends  against  the 
Lotteries  Acts,  which  justices  have  to'administer,  and 
when  they  do  so  they  treat  with  no  small  severitjr  the 
offenders.  There  are  many  societies  which  have  objects 
more  or  less  gainful,  and  more  or  less  philanthropio, 
and  it  is  necessary  to  be  able  to  steer  clear  of  all  snch 
enaotmente  on  one  side  and  on  the  other ;  and  of  late 
there  have  been  one  or  two  decisions  of  great  authority 
as  to  the  border  line  separating  one  class  of  undertaking 
from  another.  And  most  people  are  now  interested  in 
societies  and  associations  which  come  under  one  or 
other  category. 

The  Lotteries  Acts  are  directed  chiefly  against  the 
grosser  kinds  of  practices  apptoaebing  very  near  to 
nuisances,  whereby  people  expect  to  make  their  for- 
tunes without  the  trouble  of  working  for  them.  But 
the  Companies  Act,  1862,  deals  with  another  view  of 
the  subject,  and  is  designed  to  regulate  the  relations 
between  the  shareholders  and  the  directors  of  all  kinds 
of  enterprises  which  are  in  other  respects  perfectly  Iaw> 
fol  if  not  n^ssary  in  ordinary  life.  When  companies 
became  so  common,  the  legislature  found  it  necessary 
to  construct  a  oode  whereby  those  who  contribute  their 
money,'  and  those  who  have  the  expending  of  it,  may 
more  easily  control  and  bring  each  other  to  account. 
And  one  of  the  piominettt  features  is  to  seoore  credltora 
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against  being  too  easily  imposed  on  by  those  who  oarry 
on  these  companies,  and  often  maintain  a  large  bnsi- 
ness  connexion.  The  Act  26  and  26  Vict.,  o.  89,  a  4, 
enacts  that  no  company  or  partnership  consisting  ol 
more  than  80  persons  shall  be  formed  after  the  date  of 
the  Aot  tor  the  purpose  of  carrying  on  any  business  that 
has  for  its  objeet  the  aoqaisition  of  gain  hj  the  company 
or  by  the  indlTidaal  members  thereof  anless  it  is  regis- 
tered as  a  company.  There  are  one  or  two  modifications 
as  to  banking  and  mining  oompanies  which  do  not  re- 
gaira  a  specul  notice.  There  sre  varions  provisions  for 
enforcing  this  registration  and  seoariag  to  shareholders 
and  creditors  the  means  of  knowing  who  are  the  share- 
holders, and  what  is  the  extent  of  capital  under  their 
control.  It  is  thns  of  great  importanoe  to  know  where 
a  company  or  association  of  20  persons  are  exempt  from 
the  requirements  imposed  as  to  registration  and  its 
incidents. 

Many  societies  have  bye-laws  and  regalations  which 
give  at  certain  stages  powers  and  advantages  which  are 
ascertained  by  a  ballot  or  what  are  called  drawinga  In 
the  case  of  WaUingford  v.  The  ifutual  Society,  L.  B.  6 
App.  Cas.  685,  the  appellant  WaUingford  was  an  iron- 
monger at  Andover,  and  became  a  member  of  the 
Untaal  Society  which  was  formed  for  the  parpose  of 
^^ooomnlating  capital  by  monthly  snbscripUons  of  its 
members  who  were,  by  drawings  in  rotation,  entitled  to 
receive  advances  which  were  to  he  repaid  by  certain 
Instalmenta  The  appellant  had  reoeired  four  advances 
at  different  times  amounting  to  about  XU,800,  and  the 
Society  was  to  receive  from  him  during  a  period  of 
years  certain  instalments,  the  total  of  which  wonld  be 
£12,700.  He  had  failed  to  pay  some  of  the  instalments, 
and  was  sued  by  the  Society.  It  is  unnecessary  to  de- 
scribe the  proceedings,  bnt  one  of  the  defences  he  set 
nf  was  that  this  transaction  was  void  on  aooonntof  the 
%otteriea  Acts.  The  liord  Chancellor,  however,  said  that 
one  of  those  Acts  plainly,  on  the  face  of  it,  had  reference 
(0  gambling  transactions  only,  and  this  was  in  no  sense 
a  gambling  transaction.  The  other  statute  had  reference 
to  persons  who  kept  lottery  offices  and  sold  lottery 
tickets.  None  of  these  Lottery  Acts,  however,  touched 
the  ease.  And  Lord  Hatherley  observed  that  if  this 
were  held  to  be  a  lottery  then  nearly  every  one  of  the 
building  societies  and  similar  societies  might  be  found 
to  fall  within  the  same  enactments.  This  transaction, 
however,  had  nothing  in  common  with  lotteries. 

Another  case  raised  the  important  point  as  to  whether 
tiie  Society  was  one  for  making  gain  and  so  reqairing 
registration  under  the  Companies  Acts.  In  Smith  v. 
Anderton,  16  Gh.  D.  341,  a  nnmberot  persons  had  united 
in  a  deed  or  indenture  which  recited  that  divers  persons 
had  snbsoribed  to  purchase  certain  scheduled  securities 
such  as  shares  of  telegraph  oompanies  of  the  nominal 
value  of  £420,000,  and  that  4,200  certificates  were  to  his 
issued  to  snbasribiBrs,  each  in  respect  of  £90  subscribed. 
The  holder  was  to  be  entitled  to  £100  of  the  nominal 
capital,  and  ultimately  to  a  share  of  the  profits.  When 
divested  of  technicalities,  this  association  was  intended 
to  do  very  mnoh  the  same  thing  as  a  stock  and  share- 
broker  does  who  invests  other  people's  money,  and  who 
changes  the  stocks  by  selling  and  buying.  The  pro- 
spectus held  out  that  there  would  be  a  profit  of  about 
£30  on  every  £90  if  the  person  investins  should  be  lucky 
enough  to  be  a  drawer,  or  if  the  certificates  should  be 
bought  by  tender.  This  was  to  be  over  and  above  an 
ordinary  average  profit  of  £6  13a  4d.  per  cent. 

The  plaintiff  was  a  certificate  holder,  and  brought  an 
action  against  the  sarviving  trustees,  alleging  the  sale 
and  purchase  of  shares  and  atocks,  and  that  a  drawing 
had  taken  place,  and  that  the  association  was  formed 
for  the  acquisition  of  gain  wichont  being  registered,  and 
the  drawings  were  illegal,  and  claiming  to  have  the 
trusts  administered  and  the  property  divided  between 
the  certificate  holders.  The  Master  of  the  Bolls  first 
decided  the  question  raised,  and  after  reviewing  all  the 
details,  came  to  the  conclusion  that  the  association  ware 
carrying  on  a  business  for  the  acquisition  of  gain.  His 
view  was  very  olear  and  strong,  and  he  had  previously 
4coided  a  some  vhat  similar  ease  in  the  same  way  as  he 


decided  thia  He  said  it  appeared  to  him  that  this  was 
as  plain  a  company  or  association  formed  for  the  trans- 
action of  business  for  the  purpose  of  gain  aa  ooold  h« 
fairly  put  into  words,  if  you  change  names  and  nothing 
mote.  It  you  changed  three  names  and  called  the 
oertiflcale  holders  shareholders,  the  tmstees  direotan, 
and  the  association  a  company,  it  was  than  an  ordinary 
Joint  Stock  Company.  It  was  not  only  within  the 
words  of  the  Act,  but  it  was  (he  very  thing  which 
the  Companies  Act  intended  to  prohibit  for  varions 
reasons,  and  this  was  a  mere  device,  and  a  very  trans- 
parent one,  to  endeavour  to  escape  from  the  plain 
meaning  of  the  enactment.  He  said  that  tba  deed  bad 
no  doubt  been  drawn  with  great  oare  by  eminent 
counsel ;  but  they  often  deceived  themselves  into 
thinking  that  they  had  evaded  an  Act  of  Parliament 
successfully,  whereas  their  handiwork  when  onoe  it 
came  to  be  examined  in  a  court  of  justice  satisfied  no 
judicial  authority. 

The  case  was  carried  to  the  Court  of  Appeal,  and 
that  court,  consisting  of  James,  L.J.,  Brett,  L.J.,  and 
Cotton,  L.J.,  reversed  this  very  confident  judgment  of 
the  Master  of  the  Bolls,  and  thereby  overthrew  other 
oases  decided  by  the  same  authority  in  the  same  way. 
The  valuable  judgment  of  the  Court  of  Appeal  explained 
the  difference  between  the  kind  of  floating  association 
and  the  ordinary  definite  body  called  a  company.  An 
association  of  this  kind  was  rather  a  succession  of 
partnenhips  than  a  partnership  for  any  one  period. 
The  tmstees  were  not  in  the  position  of  directors.  A 
trustee  is  the  real  owner  of  property  sabjeet  only  to 
his  aoconnting  to  some  third  parties  ;  while  a  director 
is  a  paid  servant  of  a  definite  body  and  never  enters 
into  a  contract  for  himself,  but  merely  aots  for  and 
binds  his  principal,  that  is  to  say,  the  company. 
The  learned  judges  therefore  said  that  hare  there 
was  nothing  to  be  done  which  comes  within  the 
ordinary  meaning  of  basinesa,  and  nothing  mors  than 
what  is  done  by  tmstees  under  a  marriage  settle- 
ment who  have  large  properties  vested  in  them,  and 
who  have  very  extensive  powers  of  disposing  and  ex- 
ohanging  investments,  selling  thsm  and  re-investing  the 
money  according  to  their  discretion  and  judgment,  with 
or  witiiont  the  oonseat  of  their  eatmi  aue  (nut  i?hera 
was  here  over  £400^000  worth  of  stock  of  a  partionlar 
kind,  which  was  merely  a  good  investment  spread  over 
a  great  nnmber  of  things  in  order  that  the  one  might 
equalise  the  other.  Some  investments  wonld  pay  large 
dividends  and  soma  wonld  pay  small  dividends.  Bnt 
the  object  was  a  legitimate  object,  namely,  to  have  an 
investment  of  their  money  under  such  circumstances, 
that  the  certificate  holders  might  look  for  a  high  divi- 
dend with  a  very  considerable  aecority  for  the  capital 
which  they  were  investing.  It  was  nothing  like  an 
attempt  to  evade  any  Aot  of  Parliament. 

Sncn  was  the  opinion  of  all  the  three  judges  of  the 
Court  of  Appeal.  They  held  that  the  only  hnsiness  of 
the  certificate  holders  was  to  receive  and  consider  a 
report  from  their  trustees  ;  to  appoint  anditors  and 
elect  new  trustees ;  and  it  was  impossible  to  say  that 
these  certificate  holders  were  by  themselves  oarrying  on 
any  business  any  more  than  any  persons  who  were  oodiii 
que  trait  under  any  well  drawn  trast  deed.  There  was 
thns  no  registration  required  of  such  an  association  of 
persons  however  nnmerons. 

A  very  recent  caae  of  Wififield  v.  Potter,  J.  P.,  p.  485, 
has  arisen,  involving  a  very  similar  point,  and  which 
has  been  disposed  of  according  to  the  view  taken  in  (ha 
Court  of  Appeal.  In  this  last  case  a  society  of  mora 
than  20  persons  caLed  the  Moorgate  Freehold  Sooiaty 
had  been  constituted  by  a  deed.  Their  object  was  to 
purchase  an  estate  of  28  acres  and  divide  it  aocording 
to  certain  rales.  There  were  21  subscribers  and  48 
shares  or  allotments.  They  had  a  oommiltae  of  two 
trustees,  a  president,  and  five  members,  who  were  paid 
for  their  services  such  a  sum  as  the  members  in  tneir 
annual  meeting  should  determine.  The  allotipents 
were  offered  by  auction  to  (he  members  who  had  exe- 
cuted the.  deed,  aaeh  allotment  being  offered  at  a 
certain  proportion  of  (ha  flnt  ooat  of  ibe  estate^  and 
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the  highest  bidder  above  that  earn  aoqaiied  it,  and  it 
was  oonveyed  to  him.  The  plaintiS  was  sued  by  the 
trnstees  for  two  of  the  monthly  instalments  whioh  he 
had  oontraoted  to  pay,  and  also  for  some  flses  iaoident 
thereto,  and  he  set  np  the  defenoe  that  this  was  an 
illegal  society  beoaose  it  was  intended  for  purposes  of 
gain,  and  was  not  registered  under  the  Companies 
Aot,  1862.  The  oonnty  oonrt  judge  held  that  it  was 
not  a  company  for  gain,  and  an  appeal  was  bronght  to 
the  Queen's  Bench  DiTision.  The  court,  on  the 
authority  of  the  previous  case,  held  that  this  judgment 
was  right,  and  so  that  there  was  no  need  of  registra- 
tion. 

These  oases  recognise  a  point  of  law  whioh  is  of  great 
interest  and  importanoe,  especially  as  regards  bnUding 
and  freehold  societies,  and  tnat  it  was  of  some  difficulty 
ia  evident  from  the  oiroomstance  that  the  learned 
Master  of  the  Bolls  had  aevaral  times  gone  ynrang  abont 
it. — Jvttict  cfAe  Ptaet. 


IMITATIONS  OP  COFFEE. 

Under  an  Aot  of  Parliament  of  1872  the  excise  duty 
on  ohioon  and  other  vegetable  matter  applicable  to  the 
uses  of  chicory  or  ooffee  grown  in  the  United  Kingdom 
has  hitherto  been  12s.  Id.  per  owt.  And  under  an  Act 
of  1876  the  Castoms'  dnty  nss  been  ISs.  8d.  per  cwt.  on 
the  raw  or  kiln  dried,  and  2d.  per  pound  on  the  roasted 
or  ground.  These  regulations  are  now  superseded,  ex- 
cept so  far  as  chicory  is  concerned,  in  the  new  Customs 
and  Inland  Beveune  Act  of  this  year  by  the  grant  of  an 
excise  dnty  of  a  halfpenny  on  every  quarter  of  a  ponnd 
on  imitations  of  ooffee  and  on  mixtures  of  such  articles 
with  coffee.  This  duty  is  to  be  collected  by  means  of 
an  adhesive  stamp,  to  be  fixed  to  the  paokets  contain- 
ing the  articles.  The  sale  of  these  imitations  of  coffee 
and  "  ooffee  mixtures  "  is  made  subject  to  certain  oon- 
ditions,  one  of  which  is  that  the  padicets  are  to  contain 
an  exact  number  of  qnarters  of  a  pound  ;  and  another 
is  that  a  label  shall  be  affixed  to  each  packet,  donoting 
the  proper  names  of  the  snbstaooes  of  which  the  mix- 
ture is  composed.  The  penalty  for  infringing  the  Act 
is  forfeiture  of  the  article  and  a  fine  of  £20.  However, 
it  is  declared  that  the  Act  is  not  to  affect  any  statute 
relating  to  the  adulteration  of  food.  One  section  of  the 
Aot  abolishes  the  restriotions  and  penalties  imposed  on 
the  manufacturers  of  and  dealers  in  these  articles  by 
the  sUtntes  of  1808  and  1860. 


TEXT-BOOK  ADDENDA. 

[From  the  Zow  /mrnai.] 

DamtU't  Okaneery  Praetiee  (5A  Sation),  1,190. 

Maepkenan  on  Infantt,  103. 
Taking  out  a  summons  to  appoint  a  goardiaa  in  the 
matter  of  an  infant  sad  payment  of  money  into  Court  to  her 
account  are  both  sufficient  to  constitute  her  a  ward  of  Court 
{De  Pereda  v.  J)t  Maneka,  61  Law  J.  Rep.  Chano.  204). 

Daniell't  Chatteerg  Praetie»  (6th  Bdkim),  75S. 
The  award  of  an  arbitrator  in  an  action  in  the  Chancery 
Division  need  not  be  made  a  role  of  Court  before  any  order 
can  be  made  to  enforce  it  {Joae$  v.  Wedgetoood,  51  Law  J. 
Bq>.  Cbano.  206). 

Sanhnptey  iMe*,  143  and  I44. 

Sobtm  on  Bctnhrwpteif  (4A  Edition),  93. 
Where  an  appeal  from  the  County  Court  was  not  entered 
in  the  Bankruptcy  Court  until  the  list  day  allowed,  and 
notice  of  the  appeal  was  not  sent  off  to  the  country  registrar 
till  the  day  following :  held  that  the  notice  had  not  been 
sent  "fortiiwitb,"  and,  therefore,  the  appeal  waa  oat  of  time 
(/n  re  SotUham,  ex  parte  Lamb,  51  Law  J.  Bep.  Cbano. 
207)— C.A, 

•JDanielFi  Chaneery  Practice  {6th  Edition),  9. 
Where  it  is  desired  to  appeal  from  the  order  of  a  judge 
ip  duunben  on  a  sninittons  not  afterwards  adjourned  into 


Court,  the  appellant  should  serve  notice  of  motion  to  dis- 
charge the  order,  so  as  to  enable  the  lodge  to  give  his 
reaaona  for  his  decision  (JfoUoway  v.  Ckaton,  51  Law^J. 
Bop.  Cbano. '. 


Order  LVHr,  Xule  16. 

Ldy  and  Poulka  on  the  Judicature  Act*  (Srd  Edition),  163. 
An  application  to  stay  execution  for  the  purpose  of 
appealing  to  the  House  of  Lords  in  respeot  of  the  amount 
of  damages  refined  [WMer  v.  London,  Brixton,  and  South 
CoaH  Eailway  Company,  51  Law  J.  Bep.  Q.  B.,  ISl)— C.A. 


APFOUTTHSKTS  AHD  SIIOH0TI05S. 

MOTA  Bails.— Infomutlon  Intended  (or  iiabUeation  nndar  the  above 
beading  thoold  reach  na  not  later  than  Frldajr  morning  in  osea 
waek,  ai  pabUeation  la  otherwlM  delayed. 

Mr.  John  F.  Small,  solioitor,  has  been  eleoted  to  th« 
office  of  Coroner  for  the  soattiem  districts  of  County 
Armagh,  vacated  by  Mr.  Oarland,  J.F.,  on  his  appoints 
ment  as  an  Assistant  Land  Commissioner, 

Mr.  W.  J.  Keatley  has  been  appointed  Clerk  of  Petty 
Sessions  for  the  Lifford  district. 


BOOKS   EECEITEI). 

The  Prevention  of  Crime  {Ireland)  Act,  188t,  leiA  a  RmetB 
of  the  poUey,  bearing,  <Mtd  teope  of  the  Act ;  Notei  on  the 
tevenU  Seetione,  chi^y  thote  on  the  tiibjeet  of  Summary 
Procedure  for  OJfenca  againtt  the  Act.  By  Hbhbt 
HmcraBBTa  Dubtin :  Hodges,  Figgis,  and  Co.,  Graflon- 
atreet,  Publisheri  to  the  University.    1882. 

Arreare  of  Rent  {IreUmd}  Act,  ISOS,  {45  ii  46  Viet.,  d^, 
47,)  wM  Rule*  and  Forme.  Dublin :  John  Falooner. 
1882. 

The  sale  of  Exchange  Ad,  1882.  With  Explanatory  Nottt 
and  an  Index.  By  M.  D.  Chalvkbs,  Esq.,  M.A.,  of  the 
Inner  Temple^  Barrister-at-Law,  Draftsman  of  tlie  Bill, 
ftc  London :  Wateriow  k  Sons,  Limited,  London 
Wall,E.C.     1882. 

The  Nineteenth  Century.  A  Monthly  Beview,  Edited  by 
JamcsKvowlss.  No. 67.  September,  1882.  London: 
C.  Kegan  Paul  ft  Co. 

Contemporary  Review.  September,  1882.  London  :  Strahan 
and  Co.,  Limited,  Patemoater-row. 

Cattell'e  Hiitory  of  England  from  the  earlieet  period  to  the 
praent  time.  With  about  2,000  Illustrations.  Part  84. 
London,  Paris,  and  New  York:  Caasell,  Petter,  and 
Galpin. 


COUET   PAPEES. 
OOUBT  OF  BANKKOPTCT. 

▲BJ0DIOATION8  IN  BANKaUPICZ. 

Tlu  Utu  <if  iSoMcatima  anMtt  fiven,  tkt  3UUttf$/»U«»  te  tInMa. 

Crosby,  John  E.,  of  Sir  John  RoKsmn's-qusy,  ia  the  city  of 
Dablin,  trading  aa  "John  £.  Uroabyaod  Song"  and  of 
Eden-qnay,  in  the  aaid  dty,  trading  aa  "  Ldinigan  aad 
Co.."  rope  manufacturer.  Ao^pnt  18;  Taeida^,  &p- 
tember  12,  and  Friday,  September  29.  Jf .  Larkmf  Co., 
solrs. 

Dixon,  William,  of  Clonea,  in  ths  county  of  Honaghan,  pub- 
lican, grocer,  and  general  shopkeeper.  Aoffnat  11 ;  Tiies. 
da/,  SepUmber  12,  tiaimday,Stptember2».  Bemy  T,. 
Steumrt,  solr. 

Palmer,  Haoriea  Studdert,  of  Tralea,  in  the  conntv  of  Kerry, 

fentleman.    Aognst  11;    TWitfay,  fiieptemosr  12,  and 
'riday,  September  29.    R.  Davoren,  aolr. 
Began,  Honora,  of  Ballinadrideen,  in  the  oonnty  of  Cork,  widow, 
farmer.    AoKaatlS;  Friday,  S^ember  16,  tad  Tueiday, 
October  3.    Richard  Davoren,  aulr, 
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DUBLIH  STOCK  AVD  8HARB  LIST. 

AOOUST         ia«p. 

onourriON  or  stock 

Sat.  ,Man.,Tna*.iWe<t  nnr    Fn. 

M  1  flS  1  M  1  SO  '  31  I     I 

•rud    aov*rmB«ni. 

—  ipaOaiuoU      .. 
~   KewgpiiStoek 

IHDIA  STOCK. 
4p«0«t.l888l  Tri(M*.M      .. 
•1  p  e  Jul  1981  (  Bk.  o(  Iral.    .. 

100   BankAf  IrtUnd 
at  autnim  BanUmt  a>. 
«o   londonmmiamiut  (UrdJ 
IS    lomdit  Joint  aioci 

10          Do.            Ktm 
]|  Mmuttr  BamtrUmUtd) 

—  Nat.  ProT.  of  England,  Urn. 
10    rtianmtBant(UnUitd)  .. 
10    Wmtioitmlof  UnrpKUfd. 
SC   PntbuMBtnk 

10             Do.       New 
10   Aoyai  BiMk        „ 

■MMn. 
JO   BrittfbAIrlfli    .. 
too  CIlTOt  OaUIn  .. 
(0   OobUnAUrarpoolSteam 
ShIpBalldlng.Co. 
lKlso#Uftn90ttA. 
10  AlliancaADnb.  Cnna.'Oi<> 
S         Da.             do.    Htm 
Ik  IKI^  Ormty  mome,  in. 
«5    lr.O.&  Building  Soclotr.. 

Tnunw»7a. 

M    BaUkMTrama    .. 
to   Uublln  United  Tyamiraya 
10   L'plUn'td Tram* Boa IV 
10   N't!!  Uatr.Tramirv,  Load. 

to    BaUaatand  NonlionCoa. 

SO    Cork  and  Dandon 
100   Oraat  Northern  (Iralandt. 
100   Ot.Sontbamand  Waatarn 
too    Midland  Ot  Wearam 
100    Watarford  *  Cent.  Ireland 

SO    Watarford  and  Limerick  .. 
MAtlwajr  Pr*r«r«no«. 
too   Beiraat*NUi'nCoa,4pe 
100   D.,W.,*W.,(  percent  .. 
100    Ot  Sonth'n  *  Waat'n  4  p  c 
■00   lfld.areat Weatem,4pe 
100   I>o.,4tpc 
100    Watfd.ALImerlek,4pe 

I.MhM<i  at  nmd  Banuoa 

lOO    Do.,  Pref.  B  «  p  c             .'. 
Dabanture  Stooka. 

—  Belfkat  A  Nth'n  Coi,  4  p  e 

—  DnMln*Wlaklow4pe    .. 

—  Ot.Nartham (Ireland)  4  p 

—  I>o.,4tpe 

—  at.North'nAWeafn4)pc 

—  Do.  f  p  e 

—  Qt.Sonth'n  *  Weat'n.  4  p  <• 

—  Kilkenny  Junction,  A, <pc 

—  Midland  at.  We>('n.4pc 

—  Do.,4ipc 

—  L'derry  *  Ennlaklllen  »  p  f 

—  Waterf ord  *  Central  S  p  c 
BUSMlUneoiu  D«bent. 

Ballaat  Oflce  Del)L,«M  Sa  Id,  4  p  c 
CItTDeb  or£H6itd.4pc 
Dab.*Qlai.S.P.Ca.(1887)ftpe    .. 

Do.  (1888),  «  p  e     „ 
Dnb.  A  Kingstown  4  p  e            .. 
Dnblln  Water  Worka,  fi  p  c 

Q 
M 

I03l 

1071 
105* 

10^ 

I06t 

99-* 
■03* 

7_ 

■« 
»7l 

*» 

iir 

«s$ 

107 

99f 

99 

1031 

6i~ 
(4* 

105* 

■Ml 

99 

^- 
»»r 

loT 

5'_ 

105* 
:03 

ssF 
ts~ 

58* 
iH 
Hi 

"7 

10^ 

*  Shtraa  not  (oUr  paid  ap  are  giran  In  /UUa.         t  x  d 
Bank  Sate— 0(  Oteeoaat— 4  oercenc.  I7tli  Angnit.  I  xsi 
Of  Depoiit— 1  <ar  oani..  23rd  March.  1881 
Name  Dajrt-September  13th  and  Mth,  188*. 
Aooonnt  Dars- September  Ittb  and  S7th,  1881. 
BulMaaaammenoaaM  1 80  o.m. 

The  Stock  Exchange  and  Brokers'  OIBeea  will  be  eloaed  on  SatUT' 
dajra  dnrlng  the  montlia  of  Jnly  and  Augoat. 


SoUoteay't  (HnlnmU  and  MUi.— Autumnal  Remedleai— Towardatbe 
(all  of  the  jaar  oountleaa  caoaaa  are  at  work  to  lower  the  tone  of  the 
oarrous  a7<tam,  which  will  be  followed  bj  Ul-healtb  nnleia  proper 
meana  be  emplojed  to  aTert  that  evii.  Eollowaj's  far-famed  prepara- 
ttona  supply  a  fanltleia  reroedj  for  both  external  and  internal  oom- 
plalnta  connected  with  ehangea  of  aeaaon.  All  aKectlona  of  the  skin, 
roogbneas,  blotehea.  pimplea,  superlleial  and  deeper-seated  Inflamma- 
tlona,  erjraipelaa.  rheumatic  pains,  and  gontj  pangs  alike  iuccumb  to 
the  ez4ltad  rlrtuea  of  Hollowaj'a  Ointment  and  Pills ;  which  will  effect 
a  happ7  rcTOltttlon  in  the  paUent'a  oondltion,  though  the  symptoms  of 
hia  disorder  are  legion,  and  ha<re  oliatlnately  withstood  tl^e  bea(  eSorta 
of  sdenos  to  lobdne  them. 


BIETHS.  MJLBXUaV.  AVS  DBATHS 

ATKINSON— Ai«nat  »,  at  Maiybaraaidi,  the  wUe  o(  Ifr.  J.  H. 
AtUneon,  Clerk  of  Pet^Seariona,  of  a  son. 

DAVOREN— At  Moontjojr  square.  South,  the  wife  ct  Bkbd.  Dannn, 
£aq.,  aoiidtor,  of  a  son. 

HEREDITH— Augoat  31,  at  WaTerter-terraea,  Meath-road,  Biv, 
the  wife  of  Richard  B.  Meredith,  Esq.,  barristar-«t-Uw,  of  a  son. 

BKAD— August  M,  at  Ratfafsr,  the  wife  a<  John  Rand,  Esq.,  aoiidtor, 
of  a  daughter. 

RUSSELL— August  33,  at  Downpatrlck,  the  wife  of  WUUam  Rossll, 
Esq. ,  solicitor,  of  a  son. 

MARRIAGES. 

HANDEBS  and  LANE— August  26,  in  the  Pariah  Church  of  MsgU- 
llgan,  by  the  Rer.  John  M'Adaina,  Rector,  Frederick  Richant 
Henry,  eldest  son  of  Frederick  Manders,  Esq.,  of  Dcnaybrook, 
County  Oul>lin.  to  Mary  Margaret  Moody,  yonngeat  ilsi^hler  of  the 
late  Hugh  Lane,  Baq.,  Master  of  the  Qnaaii  a  Beneh. 

BOSS  and  MANM  -August  17,  at  the  Pariah  Churcfa  of  St  Michao, 
Dublin,  John  Rosa,  Baq„  LUB.,  ban1star.at-Iaw,  ddcat  son  of  the 
Bar.  Robert  Rcas,  Londinderry,  to  Catlierlne  Mary  JcAcook,  onljr 
savrMng  ctaUd  of  LiaaL-Coloael  Dean  Mann,  Dunmoyle,  Tyrone. 
DEATHS. 

MARTLET— August  25,  at  Ratbgar,  John  Marlley,  Eai|^  banMer- 
at-law,  aged  IS  year*. 

PERRT- August  i»,  Oeorge  PenT,Eaq.,  bairiater-at-law,  U  Rutland- 
squara,  Weat,  Dublin,  agid  88  years.       

FUNBltAL   BEQUISITBS   OK    BVBKY 
DESCRIPTION. 

49,      W  A  L  L  E  U,      50, 

DENZILLE-STREET.  J-' 


PUBLIC  NOTICES: 


E 


PVERT       MAN       WHO       SMOKES 

Should  Invest  24  stampa  for  the 
«BW  pnnono 


A.B.Cpipe: 


No  WtT  ToBACcoTo  Smoke  Through 
No  Filthy  OilTo  Enteh  The  Mouth 


The  Best 

Selected  Briars 
only. 


JENIN03    &   CO.,  Inventors,   97,  Nkwoati-stbbrt. 

The  moat  FeriMt  Pipe  invented  slnoe  Smoking  began. 
ProMpectus  JVsg. 6l 

A  RBEARS  OF  RENT  (IRELAND)  ACT,  1882. 

FORUS  PRESCRIBED  BT  THE  RULES. 

A.— Notioe  of  Intention  by  Landlord  or  Tenant  to  apply  (or 

Arrears _         ..        ..         ..        ..    Id.' 

B  .—Joint  Application  by  the  Landlord  and  Tenant  ..        ..Id. 

O.— Joint  Application  by  Landlord  and  Tenanta 4d. 

D Notioe  bj  Treaanry  requiring  Inreatigation  of  the  Case       ••    Id. 

S.— Application  by  Tenant  for  an  Order  for  Payment  of  Arrears    , 
to  or  for  benefit  of  hIa  Landlord        Id. 

^.^Application  by  Landlord  for  an  i  )rder  for  paymrnt  of  Arrears 

due  by  Tenant  to  or  for  benefit  of  sooh  Landlord  Id. 

O.— statement  of  Property  and  Kffeots  of  the  ahore-named 
Tenant  applicable  to  the  satisfaction  of  the  Arrears  of 
Rent         ...._„......-    Id. 

H.— Report  of  Investigator       Id. 

I.— Notioe  showing  Cause  against  Conditional  Order        ..        ..    1<L 

J.-  Notice  to  Landlord  of  Abaolute  Order  for  payment  to  him  or 

forhlsbenefitof  sum  In  respect  of  Arrears  „        ..    1<L 

K.— Notioe  to  Tenant  that  Arrears  of  Rent  of  Holding  are 

Released  and  Extlnguiahed -    Id. 

Xfr^Claim  l^  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  where  the  Landlord  is  abeo- 
lutely  enUtled Id 

JL— .Claim  by  I.andlord  for  payment  of  Amount  ordere  1  to  lie 
pa'd  to  orfor  his  iMnent,  where  aeveral  Holdings  are  oom- 
prised  in  claim,  and  where  the  Landlord  la  afaaolutely 
entitled Id 

2f  .^Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  where  Landlord  himaelf  la  not 
In  receipt  of  Rent  of  Holding Id. 

O.— Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  where  Landlord  itlmself  is  not 
in  r€celpt  of  the  Rent,  and  where  several  Uoldlnga  are 
comprised  in  the  claim  ,. ^     Id. 

p. — Notice  by  Incumbrancer.  Trustee,  or  Receiver,  claiming  to 

Iw  entitled  to  Arrears  of  Rent         Id. 

^—Notice  of  Appeal  irom  Order  of  Legal  Aalnant  Commis- 
sioner               d. 

B.— Applksatlon  by  Landlord  (or  cancelling  of  Rent-charge  under 

Mth  Section  of  Land  Law  (Ireland)  Act,  18S1     ..         ..     Id. 

8.~*Appllcation  by  Tenant  fur  canoelling  uent^harge,  created 

under £9th  Section  of  Land  Law  (Ireland)  Act,  1881  ..      Id. 

T.— Joint  Applioation  by  Landlord  and  Tenant  for  Advaaoe  by 

way  of  Loan  under  Section  16  „         ..        ...    4d, 

(CompUtt  Set  o/Formi  pott /ret,  it.  Zd.) 
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PUBLIC  NOTICES: 


s 


UMMEB     TOUBS    IN    SCOTLAND. 


GLASGOW  AND  THE  HIGHLANDS. 
(itoiNU  Jtoiite  VIA  OHnanimd  Oaltdoitian  CimdU.} 
B07*l  VUSi  StMiner  COLUHBA  or  lONA,  from  Ouuoow  Dau-t, 
at  7  •.m.,  Crom  Oauaocx  at  8  a.m.,  oonTejrlog  in  sonnodon  with  Ui 
Wait  Hlgfaland  Btaamen  puMnien  for  Obw,  Fort  William,  loTer- 
tttm,  Lodwre,  Skjs,  Oalrloch,  Stafli,  lona,  Glancoe,  Stomoway,  be. 
Ofllelal  Gnicie,  Sd. ;  lUiutiatad,  6iL  andli.  Tims  BiU  with  Map  and 
Van*  boe,  at  CAsaotr  Bsoa^  7  Grafton-atnet,  Dnblin;  or  bj  poat 
tram  tba  owmt,  Datid  HaoBiutib,  lit  Hop»4tn«t,  Glaagow.       79 

B8TABU8HSD  IML 

BI    B    K    B    £    C~K  BAN    K_ 

Bonthamiitan  Bnildlnga,  Chanoaj  Laoai 

Cnrrait  Aooomta  opened  aooording  to  the  luual  praotioe  of  otiier 
Bankers,  and  Intereet  allowed  on  the  minimnni  monthly  tmlmfwa  when 
not  drawn  below  £M.  No  eommiaion  oharged  tor  keei>lng  Aoooiinta, 
*^"*l'""ir  oDder  exoeptlonai  oircnmttanoeiL 

Tve  Bank  alio  reoeiTea  money  on  Depoalt  at  Three  per  cent.  Intareat, 
repayable  on  demand. 

The  Bank  mdortakea  for  ita  Cnstemen,  tn»  of  ohaige,  the  eiiatody 
of  Deeda,  Wrltinip,  and  other  Beeuritlea  and  Valuahlea;  the  coUeotion 
of  BlUa  of  Exohange,  DlTidends.  and  Conpons;  and  the  porchaae  and 
aale  ci  Stooki,  Bharea,  and  Annnitlea. 

Lattan  of  Credit  and  Ciicolar  Notn  iisued. 

A  PampUal,  with  faU  partionlara,  on  application. 

FBAMCI8  BAVENSCBOrT,  UaiUfler. 

§L_ 

Tb>  BnsMKiK  BDaDns  Sooicn'i  AnuAL  Bnsms  ixcun 
Frra  MiLuoaa. 

HOW  TO  PDBCHASE  A  HOUSE  FOR  TWO 
GUINEAS  FEB  MONTH,  with  immediate  poaKirion  and  no 
rent  to  pay.    Apply  ai  the  offloe  of  the  BiBKacci  BoitDuts  8ocistt. 

HOW  TO  PUBCHASE  A  PLOT  OF  LAND 
FOB  FIVE  SHILLINQh  PER  MONTH,  with  immediate 
poaatarion,  dther  f<nr  buHdtng  or  gardening  pnrposea.  Aj^ly  at  the 
oHloa  o(  tba  BoKuox  Fsksbold  Luid  Socistt. 

A  Pamplilet,  with  fall  parUonlan,  on  appUoation. 

FBANCI8  BAVEN8CB0FT,  Manager. 
Soathamptan  BolldingB,  Chanoery  Lan&  63 

WATCHES_JEWELLERY.— Before  you  buy  a 
watch  or  Jewellery,  aend  for  the  Midland  Coantlea  Watch 
Company't  Catalogue,  beanifaUy  Illiutratad  with  over  MO  oopper-plate 
engrauli^ and aent gratU mivotl frf  ok ORpMcaMon.  Addrf  A. 
PucT,  Blanagar,  Vyie^treet,  Birmingham.  181 

BBNDBICK  and  CO., 

PBINTEBS,      STATIONERS,      SCRIVENERS, 

JT  and  ABTt8T8'  WABE^0U8E, 


PUBLIC  NOTICES: 


M  CLABE-8TBEET, 
DUBLIN. 


106 


LIVERPOOL. 

>BIVATE  ENQUIRIES  and  INVESTIGATIONS 

OOBSDCTID  IT 

MB.  THOMAS  DEANE, 
17,  DALE-STREET  (near  At  Esxhirngt), 

Twenty-Are  Teara'  Tailed  Pouca  and  8ocul  experienee. 

EflkdentStaH 

MODBEATB     CHAROE8. 


BSTABLiaagD  1878. 


167 


.  A8BUBANCE  AOAINBT  ACCIDENTS  OF  ALL  KINDS. 

A88UKANCE    AGAINST    BAILWAT    ACCIDENTS    ALONE. 

A8SUBANCB  A0AIN8T  FATAL  ACCIDENTS  AT  SEA. 

A88UBANCE  OF  EHFL0TEB8'  LIABILITY. 

RAILWAY  PASSEN^ES'  ASSURANCE  CO., 
the  oldeat  and  largeat  Company,  innning  againat  AccidenU  of  all 
kinda  The  Bt.  Hon.  Lord  Kinnalrd,  Chainnan.  8nb«aribed  Capital 
£1,000,000.  Paid-up  Capital  and  BeaerTe£3«0,00a  Moderate  Premium!. 
Bonos  Allowed  to  Inanen  after  Are  years.  £1,700.000,  has  been  paid 
as  compensation.  Apply  to  the  Clerks  at  the  Bailway  Stationa,  the 
Local  Agents,  or  64  Comhill,  or  8  Grand  Hotel  Roildtaigs,  Charing 
Cross,  Londoa  Wiluax  J.  Viah,  Secretary. 

Agents— MeaB«  Dndgeoo  A  Bon,  118  Orafton-street,  Dublin,  or  64 
Comhill,  London.  Messrs.  Stowarts  A  Kincald,  6  Leinster- 
street,  Dublin.  67 

WANTED—Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zinc.  Tailors'  CutUnga.  Printing  SliaTings.  A  quantity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  bT  the 
poandorewt.,at7,Btitain-lane.  Address— PATRICK  UANBATTT, 
^a,  Fnou'l-LAn.  ^8 


DW.       GABBOLL, 
•     44,  LOVER  8ACKVILI,E.BTBBBT,  DUBLIN,     ' 
Wlahea  to  call  attention  to  Uahuas 
STOCK    OF    NOTEPAPER8    AND    ENVBLOPKB, 
Direct  in  erery  instance  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholesale  Prices. 
Hia  large  Stock  of 
LEATHER       GOODS, 
Comprising  Bags,  Purses,  WaUata,  Pocket  Boolis,  Metallic  Uerao- 
randnm  Books,  Blotters,  Writing  Caaea, 
With  erery  article  connected  with  Stationery, 
Are  Sold  much  under  usoal  chargea' 
Friae  Medal  Account  Book  Mannfacturor. 
LettetpraB  aid  Utbographks  Printer. 


XtHimUttJfnt<tf<iarte. 


C' 


1  ITERARY  and  GENERAL  SALE  ROOMS, 

JLi    Na  8  D'OUer-strcet,  the  only  Sale  Booms  in  Ireland  wherein  the 

Pronrletor  has  a  practical  knowledge  of  the  Book  Departxnent. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Assistant  for  IS  years 

to  the  late  Mr.  J.  F.  Jooas), 
BeepectfuUy  InTltea  the  attention  of  BoUdtors,  Exaontors,  Trustees, 
Assignees,  or  others  interested  in  the  dispcaal  of  LlbraTies,  Artistic 
Effects,  Household  Furniture,  Ac,  to  the  unaqnsUed  fsoillties  that  he 
possesses  for  resllsiog  tlie  full  ralae  of  all  proper^  entrusted  to  his 
care.  Law  Llbrariea  reoeiTe  the  special  attention  that  produced  sooh 
satisfactory  results  in  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Pigott,  Judge  RadclifFe,  Sergeant  Armstrong,  and  many  others. 

ValuatlaoB  made  for  Probate  or  other  purpoeea  on  moderate  terms. 
2L_ 

STOKES  BBOTHEBS, 

PUBLIC  ACCOnSTAlfTa  Aim  AUBITOSS, 
LONDON  AND  LANCABHIBE  INBUBANCE  CHAMBBR8, 
32.    WE8TMORELAMD-3TBEET, 

DUBLIN.  893 

PUBLIC  ACCOVHTANTS  AND  AUDITORS. 

BOWLEY,     HUMPHRIES     &     CO., 

73,  DAHE-BTBEBT,  DUBLIN  (opposite  Monster  Bank), 
are  engaged  in  all  Hattera  of  Accouuta  in  Chancery,  BankmpUgr, 
Partnership  Accounts,  Ac.,  Ac  160 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
ri  WBITBR8  AND  80LICITOB8. 

STEPHENS' 
SCARLET  INK  for  STEEL  PENS. 

This  Ink  {sanaHactedbystaal  pesis;  It  is  a  nostbrfinaatandpar. 
manent  ooloari  it  retains  Its  briUlaat  colour  upon  parchment,  and 
•onsequeaitly,  of  great  ralve  to  SoUoilan  iad  Diaagbtsmen. 

Bold  In  stone  bottles,  by  sll  Statkmers,at  la.,>a.,  la.,and«a.  each; 
and  in  glaaa  bottles  at  6d.  and  la.  each.  581 

ALEX.     BOSS'S     NOSE     MACHINE, 
Applied  to  the  Nose  tor  an  hour  daily,  so  directs  the  soft  cartilage 
of  wlilch  the  member  consists  that  an  ill-formed  nose  is  quickly  shaped 
to  perfection. 
lOi.  6dL;  Poit  Prte,  10s.  8<f.,  saersth  pocteii.    PampkM,  Tue  Stmpt. 
SI,  LAHB'B  CONDUIT-ST.,  HIGH  HOLBORN,  LONDON. 

HAIK  CURLING  FLUID, 

Cnrls  the  strsightcst  snd  most  ungoTemaUe  Hair,  la  (d., 

sent  for  M  Stampa. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Eara,  10s.  Cd,  or  Stampa.    HIa 

GREAT   BAIR  RESTORER, 

8a  6d.;  Itchangea  Gray  Hair  to  its  original  colour  very  quickly;  sent 

far  M  Stampa.    Krery  spedaUty  for  the  Toilet  suipUed. 

Beware  qf  Jmitatioiu  qf  Rou*»  nrtielet. 
As  Chemists  keep  his  artldea,  see  that  you  get  his  HAIR  DTE  tor 
either  light  or  dark  colours,  8a  6d. ;  his  DEPILATORY  for  rsmoring 
Hair  and  his  CANTHARIOES  for  the  growth  of  Whiskers.  7 

TO  THE  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

Q   F.  FTTZPATBICK  wishes  to  inform  the  Solicitors 

'  •  of  Irdand  that  he  ia  a  Licensed  Valuator  of  Dhunonds,  Jewellery, 
surer  Plate,  Pearl  Umamenia,  Ac,  for  PaoBATi  and  Fahilt  Ditisiom, 
and  trusts  from  hia  long  experience  and  practical  knowledge  to  merit 
a  there  of  their  patronage. 

Ill  OBAFTON-BTREET  (Opposite  the  Prorcats). 

Late  of  WATxsHousa  A  Co.'s  90 

ILLIABD    BALLS,    CHALKS, 

CUES,  and  TIPS,  and  aU  other  Billiard 
''Jk         Table  requisites,  at  HKNNIO  BROS.'  Wory 
JP         Works,  U,  Hi^-street,  London,  W.C.     Abo 
^  ^B  ^^        the  cheapest  house  in  the  trade  for  Irory  Halr- 
a  B  a^W    brushee,  Mirron,  snd  all  other  Irory  Toilet 
^^  ^    artideaaadlTory  Goods  in  generaL    Old  Balls 

adjusted  or  exchanged,  and  TaUsa  re-corered.  Price  Lists,  Cloth,  and 
Cushion  HoUbarSaaiplea  Post  Free.— BiUbUibed  ISA  0 
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LEGAL  POSTINGS: 


Ib  tfaa  HIGH  COUBT  of  JUSTICE  in  IRELAND. 

CHAHCERT  DIVISION.— LAND  JDD0E8. 

SALE 

OI  Toy  dotnUa  and  weU-«eoured  Praflt  Rent!  out  of  Pramliat 

AT    STDMET-FAKADE,    MEREION,    COUNTT    DUBLlA, 

0»  TUESDAT,  tktlUkdag  of  NOVEMBER,  1882. 

In  tba  Hatter  o(  th*  EiUte  irf 

FBANCIS  BEA  LAMBEBT 
■od  the  Rot.  WILLIAM  HENST  BROWNE,  ALEXANDER 
SMITH  ORR,  and  LOUISA  PEREIN,  Excooton  and 
Euontilz  o(  the  Will  ci  the  Rer.  MARK  PEREIN,  who  ma 
tbenrrlTUlgExtciitorotthe  WUl  of  FRANCIS  EEA,  daceaaed, 

Ownen; 
GILES  JOHN  ETRE  LAMBERT, 

Fotitlonar. 
And  In  tha  Matter  of  tha  EataU  of 
GILES  JOHN  ETRE  LAMBERT, 

Owner  and  Fatttkncr. 

TO    BE    SOLD, 

In  4  Lola,  aa  under, 

BY    PUBLIC    AUCTION, 

Before  the  Right  Honourable  Judga  Onmby, 

At  hla  Court,  Land  Judgia'  Court,  lana-quar,  Dublin, 

On  TUESDAT,  the  14th  da/  of  NOVEMBER,  1882, 

At  Twelre  o'<Uock  neon. 

Lot  No.  L— Fart  of  the  Landa  al  Old  Merrion,  oontabiing  Sa  3r  4tp 

atatute  meaanie.  held  under  Lean  dated  the  37th  iigat  October,  IStf, 

(or  the  term  of  (Iraara  from  the  Mth  da;  of  September,  1843,  now 

known  aa  ■' RICHELIED,"  aituate  In  the  FarUh  of  Saint  Marj'a, 

Daanjbrook,  Baronr  of  Dablin,  and  Countj  of  Dublin,  andpiodudng  a 

net  annual  rental  of  £16  lla  Sd. 

LoTNa  &- Part  of  the  Landa  of  Old  Merrion,  oontaining  <a  Ir  SOp 
aiatute  meaanre,  held  under  Leeae  dated  the  3nd  daj  el  January,  I8SJ>, 
tor  78  jeara  from  the  29th  day  of  September,  1881,  and  now  known  aa 
'■NORTH  MUNBTER  VILLA"  producing  a  net  annual  rental  of  £80. 
Lot  No.  8.— Parte  of  the  Landa  of  Old  Merrion,  containing  reapec- 
tlvely  la  9r  18p  and  Oa  Ir  8p  itatute  meaanre,  held  under  Leaaea  dated 
napectlrely  24th  day  of  October,  I8S8,  for  74  yean  from  29lh  day  of 
•eptember,  1883,  and  2Dd  day  of  December,  1884.  for  72  jeare  from  the 
with  day  o(  March,  I8S4,  and  now  known  aa  "  ADELAIDE,"  prodndng 
a  net  annaal  rental  of  £74  lOi. 

Lot  No.  4.— Fart  of  the  Landa  of  Old  Merrion,  containing  Oa  Ir  19p 
itatute  meaanre,  held  under  Leaae  dated  the  22nd  day  of  June,  1832, 
lor  8  Urea,  dnoe  deoeaaed,  or  72  yearatrom  29th  day  of  September,  1882, 
and  now  known  aa  "  ROSEVILLE  OOTTAOE,"  pndaoiag  a  net 
•nnoal  rtntal  of  £84  7a 
Dated  thia  Nth  day  of  Auguat,  1882. 

JAMES  M-DONNELL,  Examlaar. 

DESCRIPTIVE  PARTICULARS  AS  TO  ALL  THE  LOTS. 

The interaat  (or  Sale conriata of  well  leeuied  ProSt  Rente ariaing out 
tt  Premlaea  at  Sydney-parade,  Merrion.  In  the  County  of  Dnblin,  clnae 
to  the  Sydney-parade  Station  of  the  Dublin  and  Ktngatown  Railway 
Company,  together  with  the  ralnable  rererakmi  (extending  for  upwarda 
of  12  montha  to  cloae  on  17  yean  aa  under  atated)  expectant  on  the 
determination  of  the  Leaaea  by  which  the  occupying  Tenanta  hold. 

The  property  haa  an  extenilTe  frontage  to  the  Strand-road,  Merrion. 
It  ii  part  of  the  Pembroke  Eitote,  and  the  bitermediate  Landloni'a 
Leaae  wiU,  It  is  baUered,  expire  about  the  year  1909.  The  intareata 
under  the  Leaaea  for  Sale  herein  continue  reapectlrely  tlU  29th  8ep- 
temSfer,  1904  (L,ota  1  and  4) ;  2«th  of  March,  19U6  (part  of  Lot  3j ; 
29th  September,  1907  (l.ot  2,  and  reaidne  of  Lot  S). 

It  la  nnderatood  that  the  reprnentatlYee  of  O'  R  eilly,  the  intermediate 
Landlord,  are  in  the  haUt  of  granting  Leaaea  for  the  outatandlng 
realdue  of  their  term  at  a  rent  fixed  by  their  raluera,  such  Leaaea  being 
only  given  to  the  occupying  Tenanta  wlio  may  bare  Tested  in  them  the 
entire  o(  the  Leaaea'  term  or  intareat  immediately  under  U'Reilly, 
which  In  the  preaent  eaae  la  the  Intereat  for  Salei 

The  Earl  it  Pembroke,  upon  the  occupying  Tenant  acquiring  the 
(nil  rerenlon,  haa,  it  ia  nnderatood,  been  in  tlie  habit  of  granttaig  a 
rarenlonaiy  Leaae  to  nicb  oocup.ving  Tenant  upon  the  terma  of  an  ex- 
penditure upon  the  premlpaa  (either  immediate  or  wltliln  a  limited 
tline,  aa  may  be  agreed  on)  and  anhject  to  a  email  rent,  which  ia  fixed 
In  the  Eatate  ofllce,  dwlng  the  continuanoe  of  the  O'Reilly  Leaae,  and 
a  (lUI  rent  alao  Hxed  in  the  Eatate  OiHee  and  reaerred  in  the  rcTeraion- 
ary  Lean  which  beaonwa  payable  upon  tlie  ezplration  of  the  O'Reilly 
term. 

The  oceapying  Tenanta  upon  thIa  property  hare  thua  rery  ralnaUe 
Intercsta  In  tiielr  lioldinga.  and  purchaaera  at  thia  Sale  may  (while  per- 
fectly aecnred  in  tha  immediate  well  and  punctually  paid  rental) 
rcaannablj  look  forward  to  re-aelUng  the  propwty  with  their  lereralonB 
thwaon  to  the  occupying  Tenania  at  conatderable  adYantaga,  and. 
Is  the  erent  of  the  purchaaera  retaining  the  property,  the  rereiaiona 
expectant  on  the  oocupylng  Tenanta'  Leaaea  would  enable  the  purchaarra 
to  become  occupiera  themaelvea  of  the  premlaea,  and  to  treat  with  the 
repreaentatlTca  of  O'Betlly  and  with  the  Earl  of  Pembroke  for  the  new 
or nreralonary  leaaea 

The  value  of  property  in  thia  neif^bourhood  near  the  Railway  Station 
and  Tram  line  ia  dally  increoaing,  and  haa  been  much  improred  by  the 
Sewerage  Works  recenily  executed. 

Lot  No.  1.— Thia  Lot  compriaea  the  DwelUngbouae  and  Premlaea 
known  aa  "  RiCHXtixn,"  aituale  at  Sydney  Parade-aTenne,  hi  the 


County  of  Dnblin,  with  Land  attached  tharats,  ini**'-'ni(  upwarda  of 
Uacrea  atatute  meaanre,  producing  a  net  annnal  rental  £l<  llaU. 
TtM  premlaea  are  auUet  on  Leaae  whidi  will  expire  oq  tile  I4cii  day  vA 
Angaal,  1(08.  Tlurn  li  a  rararj  n  Tratnrl  In  tin  nwnnra  aTpantaiit  nn 
the  determlfuoion  of  tlie  Tenant*  Leaae  tt  upwarda  of  12  moolha  to  • 
which  a  pnrchaaer  wOl  haooma  entitled,  which  would  tathia  him  to 
obtain  poaacadon  and  become  the  oocupler  of  the  premieaa  ao  aa  to 
enable  mm  to  treat  with  the  Pemfaroka  BaUte  and  the  intemwdiata 
Itfldlerd  (or  a  new  Leaae  aa  ahore  pdntad  out  The  preaant  rental  Is 
well  atcureiL    The  Gorenrnvent  valuation  ia  £78. 

Lot  No.  2.-1hla  Lot  compriaea  the  Dwalttnghouse  and  PrsmlaiS 
known  aa  "Nobth  Muxsna  Villi,"  oilierwlae  "Stshit  Lonoa," 
aitoate  at  Sydney  Parade-arenue,  with  Land  attadied  UtmSo,  cmtain- 
Ing  nearly  t^  acrea  atatute  meaanre,  prodndng  a  net  aonad  raital  of 
£80.  Theae  premlaea  are  aublet  on  Leaee  which  will  expir*  on  the  lat 
day  of  OeloLer,  1908.  There  ia  a  rerenlon  rceted  In  the  ownen 
expectant  on  the  determination  of  the  Teoant'a  Leaae  of  ahoot  4  yeara, 
to  which  a  purchaaer  will  become  entitled,  and  which  would  enable  him 
to  treat  for  a  new  Leaae  aa  afaore  mentiooed.  The  preaeait  reatal  ia 
well  aecnred.    The  Goremment  Taluation  la  £5i. 

Lot  No.  8.— Ihia  Lot  compriaea  ttae  Dwellingfaonse  and  Fremlae* 
known  aa  "ADKLAn>x,"  aituate  at  Strand-road,  Merrion,  a(i)oliiing 
Sydney  Farade-aTenue,  with  Land  attached  thereto,  containing  nearly 
2  acrea  atatute  meaaure,  prodncii\g  a  net  annual  rental  of  £74  lOa 
Tbeee  premiiee  are  auhlat  on  Leaae,  which  will  expire  on  the  lat  day 
of  Noremher,  1890.  Then  ia  a  rereraion  reatad  in  the  ownen 
expectant  on  the  datermi  nation  of  tike  Tenant'a  Leaae  of  between  18  - 
and  17  yean,  to  whlck  a  purchaaer  wfll  become  entitled,  and  which 
would  enable  him  to  treat  for  a  new  Leaae  aa  abore  mentioned. 
The  preaent  rental  is  well  aecnred.  Tlie  premlaea  are  need  aa  tlw 
M""**"  Mala  Schoola.    The  OoTemment  Taluation  ia  £66. 

Lot  No.  4.— Thia  Lot  compriaea  the  Cottage  Reaidenoe  and  Garden 
attached  tliereto,  known  aa  "  RoaxTiLLa,"  aitnata  In  Sydney  Panda- 
aTenna,  prodoolng  a  net  annual  rental  of  £St  7a  These  pronlaea  are 
aoblet  on  Leaae,  which  will  expire  on  the  28th  day  of  March,  1899. 
niere  ia  a  rereraion  reated  in  the  ownen  expectant  on  the  determi- 
nation of  the  Tenant's  Leaae  of  about  64  yean,  to  which  a  purchaaer 
will  become  entitled,  and  which  would  enable  him  to  treat  for  a  new 
Leaae  aa  above  mentioned.  Thepreaent  rental  la  wall  aeonred.  The 
OoTemment  Taluation  ia  £2L 

For  Rentala  and  further  particulan  apply  at  the  Regiatrar'a  OIBoe, 
Land  Judgea  Court,  Inn».quay,  Dublin;  to 

A^HUB  LEE  BABL£E(  Eai).,  Solicitor,  SO  W«ttlaad-rew; 

or  to 
SAMUEL  P.  EEDINOTON,  Solicitor  having  the  carriage  of 
the)  Sale,  82  Rntlaod-aqnare,  Dublin.  ic8 

In  the  HIGH  COUBT  of  JUSTICE  in  IBELAND. 

CHANCEET  DIVISION.— LAND  JUDGES. 

COUNTT  OF  TTBONE. 

SALE, 
On  TUESDAY,  Oallhdttj  tf  NOV  EMBER,  188S. 

In  the  Matter  of  the  Eatate  of 

ATHANIEL       MAYNE, 

Owner) 
Ex  jKiW«— ELISABETH  AMNE  HUEBT. 


N 


TO   BE   SOLD   BY   PUBLIC   AUCTION, 

In  Two  Lota, 

Befoca  the  Right  Hcnoatmbla  Judge  OaiCBBT, 

At  ilia  Court,  Iiuia-qaay,  in  the  City  of  Dublin, 

On  TUESDAT,  the  7th  dar  of  NOVEMBER,  1882, 

At  the  hour  of  Twalve  o'dock  noon. 

Lot  l.-Conslaling  of  the  Landa  of  tin  Ballyboea  of  Teriagan  and 

Teerhagan,  otherwiae  Sgasiaidmiore,  now  known  aa  Teriugan  only, 

contalidng  2Ma  Or  17p  atatute  meaaure,  held  in  fee-farm,  and  pco- 

dudngayearly  profit  rent  of  £i0914alld;  and 

Lot  2.  -Conalating  of  part  of  the  Landa  of  Tullyb'eety,  containhig 
109a  2r  7p  atatute  meaaure,  alao  held  in  fee-farm,  and  producing  a 

Sarly  profit  rent  of  £88  4a  4d— all  aituate  ta>  the  barony  of  Lower 
ongannon  and  county  of  Tyrone. 
Dated  thia  19th  day  of  Auguat,  1  »i. 

IGNATIUS  O'KBRFPE,  (tir  Examiner. 

DESCRIPTIVE  PARTICULARS. 
Tlie  Landa  of  Teriugan,  ezcluaive  of  Sea  Or  6p  in  the  owner's  poa- 
seaslon,  of  which  tlie  purchaaer  will  get  immediate  poeaeaalai,  arc  let 
to  yearly  tenanta,  whoae  aggregate  rente  amount  to  £126  14a,  which 
are,  with  one  exception,  judicial  rente,  and  are  only  subject  to 
£16  18s  Id  head  rent  and  rentduuge.  TheLaadaefTidlyhleelgrereaU 
let  to  yearly  tenanta,  the  groaa  rent  amonnting  to  £97  10a,  and  aufaject 
to£Il  6a7|dforheadrentand  rentcharge  The  Lands  of  TuIIyMeaty 
and  Teriugan,  although  they  Ue  neariy  two  milea  apart,  are  aliont  an 
equal  diaianoe  (ram  the  town  of  Aughnadoy,  in  cooniy  of  Tyrone, 
both  o(  them  lying  within  2|  milea  of  that  town.  Aughnscloy  ia  a 
capital  market  town,  and  the  lands  are  attnate  in  a  moat  orderly  and 
peaceful  neighbourhood.  The  Landa  o(  Tullyfaleoty  are  not  a  mils 
diatant  from  the  main  line  of  road  from  Caledon  to  Aughnacloy,  and 
lie  wilhin  about  eight  miles  of  the  Caledosi  SUtlon  on  the  Great 
Northern  Railway.  The  Landa  of  Terhigan  lie  close  to  the  main 
line  of  road  (rom  Augbnacloy  to  Dungannon. 

For  rentals  snd  further  particulan  apply  at  the  OfRce  at  the  Begis- 
tiar  of  the  Land  Judges,  Iima-quay,  Dublin  ;  to 

WILLIAM  CARET  and  SON,  Solicitora,  No.  I  WelUngtai- 

quay,  Dublin;  and  to 
ALEXANDER  M'C<  MBE,  Solicitor  having  carriage  of  Sale, 
1  Wellington-quay,  Dublin,  and  Armagh. 105 


frl|)t«4  and  roUldiedbjrthaPropTlAtor,  Jobs  FAUoxxa.  every  Saturday,  at  M.  Upoer  8aekTiile-atraat,inUMrarlsbo(  St  Tbopa* 

Vid  Citjr  o(  Dablin.— iSafiM-dair,  Sfflmler  i,  188^ 
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PBIVILBGE   OF  WITNB8SBS   AS   TO 
CBIMINATINa  QITESTIONS.— n. 

Whux  no  agreement  can  deprive  a  party  of  his  right 
to  refuse  diacovery  tending  to  establish  a  criminal 
chai^  against  him  (£««  t.  Head,  5  Beav.  381 ;  Robiiuon 
T.  Kitchen,  21  ib.  365,  370 ;  Hare  on  Disc.),  the  privi- 
leee  may  be  lost  by  the  witness  waiving  the  right  to 
take  the  objection :  Paxton  v.  Douglas,  16  Ves.  242 ; 
Corporation  of  TVin.  House   v.    Surge,  2  Sim.  411  ; 
Williams  v.  Farrington,  3  Bro.  C.  C.  38,  40 ;  Parkhwst 
T.  Lowlen,  1  Mer.  391,  400;   Hambrooh  v.  Smitli,  17 
Sim.  209,  215 ;  Pye  t.  Butterfield,  5  B.  &  S.  829,  837 ; 
or  by  the  liability  ceasing :  s.  g.  ;  Wigram  on  Disc.  83  ; 
and  so,  whn«  an  offence  is  barred  by  statnte  of  limi- 
tations :  Calhoun  v.  TTiompson,  56  Ala.  1 66 ;  but,  it  has 
even  been  held  that  a  witness  is  protected  althongh  he 
has  received  a  pardon  :  I  Stark.  Kr.,  3rd  ed.,  192.     In 
the  Massachusetts  case  of  CommonweaUh  v.  Nichols 
(114  Mass.  285^,  it  was  held  that  a  person  accused  of 
a  crime  and  voluntarily  testifying  in  his  own  behalf 
under  a  statute  allowing  him  so  to  do,  waives  thereby 
his  privilege  of  not  being  compelled  to  criminate  him- 
self: and  see  101  Mass.  200.    But,  the  contrary  has 
been  held  in  other  States ;  Bigler  v.  Reyher,  43  Tnd.  1 1 2 ; 
Barkery.  Kvihn,  38  Iowa,  395 ;  Boho  v.  Bryson,  31  Ark. 
587 ;  Dutlenhofir  v.  The  State,  34  Ohio,  6  Bep.  726. 
And  in  Temple  ▼.  The  Commonwealth  (5  Virg.  L.  J. 
366),  it  was  held  that  the  fact  that  a  witness  testified 
before  the  grand  jurr  (see  2  Cent.  L.  J.  180;  so,  if 
before  a  coroner :  Cullen's  Case,  24  Gratt.  S2i;  cf.  R. 
y.  Widdop,  L.  R.  2  C.  C.  R.  S),  and  on  his  evidence  an 
indictment  was  found,  will  not  deprive  him  of  his  privi- 
le^  of  declining  to  testify  on  the  ground  that  he  would 
criminate  himsuf,  on  the  trial  of  the  party  so  indicted 
on  his  testimony.    And  if  the  witness  answers  ques- 
tions improperly  put,  his  answers  may  afterwards  be 
used  as  evidence  against  him :  Stockfleth  v.  De  Tastet, 
4  Camo.  10  ;  SmUh  v.  Readrall,  1  ib.  30 ;  R.  y.  Mereeron, 
2  StarK.  366 ;  while,  on  the  other  hand,  no  inference 
as  to  the  truth  of  the  suggestion  can  be  drawn  from 
the  fact  that  the  witness  felines  to  answer :  Rose  v. 
Blakemore,  Ry.  &  M.  384 ;  and  where,  under  statutes 
enabling  defendants  in  criminal  cases  to  testify  in  their 
own  behalf,  they  refuse  to  answer,  the  failure  to  do  so 
cannot  be  taken  into  consideration  by  the  jury  in 
determining  whether  or  not  they  are  guilty  :  Com.  y. 
Harlow,  110  Mass.  411 :   Cam.  y.  Nidiols,  uW  ntpra\ 
Com.  y.  Scott,  5  Cent.  L.  J.  415;   and  such  refusal 
cannot  be  used  against  a  witness  upon  his  subsequent 
trial  for  the  same  offence :  &ate  v.  aaSey,  20  Amer.  L. 
Beg.  552.    But,  in  India  the  court  may  presume  that, 
if  a  man  refuses  to  answer  a  question  which  he  is  not 
compelled  to  answer  by  law,  the  answer,  if  given, 
would  be  unfavourable  to  him :  Ind.  £v.  Act,  s.  114, 
lUust.  (K)  ;  see  also,  s.  148  (4). 

To  the  general  rule,  however,  certain  exceptions 
have  been  established.  For  instance,  in  furtherance  of 
the  object  of  the  bankrupt  laws,  to  procure  a  discovery 
and  equal  distribution  of  the  assets  among  all  the 
creditors,  a  qualification  has  prevailed  in  banKrnptcy ; 
and  it  b  now  well  settled  that,  while  a  witness  is  en- 
titled to  the  usual  protection  (fie  Firth,  Ex  p.  iScio- 
field,  5  Ch.  Div.  230,  46  L.  J  Ba.  112,  36  L.  T. 
N.  S.  281),  the  bankmpt  himself  is  bound  to  answer 


all  questions  respecting  his  property,  be  the  conse- 
quenoes   what    tnev  may,  with  this  exception,  that 
he  cannot  be  required  to  answer  a  question  whether 
he   has   done  some  specific    act   clearly   of  a  cri- 
minal   nature:    Ex  p.    Cossens,    Budc,  540;  Ex  p. 
Kirby,  M.  &  M.  225 ;  Ex  p.  Heath,  2  D.  &  C.  214, 
Mont  &  Bl.  184 ;  Re  Peaks,  tb.  226 ;  Re  Smith,  ib.  230 ; 
Exjp.  Pratt,  1  G.  &  J.  62  ;  but,  he  cannot,  when  ex- 
amined touching  his  estate,  trade,  or  dealings,  refuse 
to  eive  any  information  respecting  them  merely  because 
Sttou  information  may  inadentaSiv  show  that  he  has 
been  guilty  'of  some  crime  or  misdemeanour :  ib. ;  and 
his  examination  may  be  used  as  evidence  against  him 
on  a  criminal  charge:  R.  v.  Scott,  1  D.  &  B.  47,  2  Jur. 
N.  S.  1096 ;  R,  y.  SkggOt,  I  Dear.  656,  2  Jur.  X.  S. 
476 ;  R.  y.  Skeett,  1  BeU,  C.  C.  R.  97, 5  Jur.  N.  S.  151 ; 
R.  y.  Robinson,  L.  R.  1  C.  C.  R.  80,  36  L.  J.  M.  C.  78; 
R.  y.  Widdop,  L.  R.  2  C.  C.  R.  3,  27  L.  T.  N.  S.  693, 
42  L.  J.  M.  C.  9  (and  see  5  &  6  Vic,  c  39,  24  &  25 
i6.,  c.  96,  s.  65,  as  to  examination  of  agent  guilty  of 
misdemeanour) ;  and,  as  a  general  rule,  all  depositions 
on  oath  legally  taken  are  evidence  against  a  witness 
on  a  subsequent  criminal  charge,  especially  if  he  had 
not  objected  to  them  as  criminatory  :    R.  y.  Coole, 
L.  R.  4  P.  C.  699,  42  L.  J.  P.  C.  445.    As  to  husbands 
and  wives,  see  I  Hale,  P.  C.  801  ;  R.  y.  Cliviger,  2  T.  R. 
263 ;  Cartwright  v.  Green,  8  Ves.  405 ;  R.  v.  Bathwick, 
2  B.  &  Ad.  639  ;   R.  v.  Worce^er,  6  M.  &  S.  194. 
"  These  cases  show  that  even  under  the  old  law,  which 
made  the  parties  and  their  husbands  and  wives  incom- 
petent witnesses,  a  wife  was  not  incompetent  to  prove 
matters  which  might  tend  to  criminate  her  husoand. 
R.  y.  CUviger  assumes  that  she  was,  and  was  to  that 
extent  overruled.    The  cases,  however,  do  not  decide 
that  if  the  wife  claimed  the  privilege  of  not  answering 
she  would  be  compelled  to  do  so,  and  to  some  extent 
they  suggest  that  she  would  not :  "  Stephen,  Ev.,  Art. 
120,  n.     And  see  2  Stark.  Ev.,  3rd  ed.,  551 ;  and 
Powell  on  Evidence   (4th  ed.,  IIU),  where  it  is  ob- 
served, "The  question  whether  a  wife  is  bound  to 
answer  questions  criminating  her  husband  is  not  in  a 
satisfactory    state."     In   equity,    however,    there  is 
no  doubt  that  a  wife  cannot  be  compelled  to  answer 
any  question  which  may  expose  her  husband  to  a 
charge  of  felony :  Cartwright  v.  Oreen,  vM  supra ;  but  as 
to  high  treason,  see  ii.  v.  Griggs,  T.  Raym.  2.    And  as  to 
"  communications  "  between  husband  and  wife  during 
marriage,  or  when  it  is  terminated  by  death  or  divorce, 
disclosure  is  not  compellable:  O'Connor  v.  Marjoribankt, 
4  M.  i&  Gr.  435 ;  Monroe  v.  Twisleton,  Peake  221.   And 
in  reference  to  the  Married  Women's  PropertT  Act, 
1870, 8. 1 1 ,  it  has  been  said,  "It  is  conceived  that  tnere  ia. 
nothing  in  the  statute  to  vary  the  rule  by  which  com- 
munications between  hnsband  and  wife,  made  during 
marriage,  are  held  privileged  and  inadiniauble  in  evi- 
dence, such  privilege  being  based  on  general  grounds 
of  public  policy :     CIriffitn,  Mar.  W.  Prop.  Acta,  4th 
ed.,  53 ;  see  Taylor,  Ev.,  6th  ed.,  810;  16  &  17  Vic, 
c  83,  s.  3.    For  to  admit  such  evidence  would  occasion 
domestic  dissention  and  discord ;  it  would  compel  a 
violation  of  that  confidence  which  ought,  from  the 
nature  of  the  relation,  to  be  regarded  as  sacred ;  and 
it  would  be  arming  each  of  the  parties  with  the  means 
of  offence,  which  might  be  used  for  very  dangerous 
purposes:  1  Stai^,  £t.,  Srd  ed.,  70,  3  0.  549;  Go, 
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Litt.  6,  b. ;  3  Haw.  c.  46 ;  2  Hale,  279 ;  and  so,  even 
though  apon  consent :  Barker  ▼.  Dixie,  Cas.  temp. 
Harinr.  264.  But,  the  Married  Women's  Property- 
Act,  1882  (45  ft  46  Vic.,  c  75),  coming  into  operation 
on  the  Ist  of  January  next  (repeahn^  the  former 
Acts),  introduces  an  important  alteration ;  for  by 
section  12,  giving  to  married  women  a  right  to  the  same 
mtU  and  cnmintU  remedies  in  respect  of  separate  pro- 
perty as  if  they  were  unmarried,  it  is  provided  that 
*'in  any  proceeding  under  this  section  a  husband  or 
wife  shall  be  competent  to  give  evidence  against  each 
other,  any  statute  or  rule  of  law  to  the  contranr  not- 
withstanding; "  and  see  s.  16  as  to  criminal  liabili^  of 
wivee  in  reference  to  the  property  of  their  husband. 


"LAW  JOURNAL  BEPOBTS"  FOB 
SEPTEMBEa 
Of  the  Chancery  oases  Broadbent  v.  Barrow  gives 
oocMion  for  the  daoiaioo  by  the  Court  of  Appeal  that  a 
will  which,  after  peooniary  legacies,  gives  all  the  per- 
sonal estKte,  except  money,  to  a  person  named,  with 
the  tesidne,  real  and  personal,  to  trustees,  does  not 
give  a  specific  legaoy  to  that  person.  In  ffeming.  v. 
WontamiSx.  JTastioe  Fry  dismissed  an  action  by  husband 
and  wife  against  the  administrators  of  the  will  of  the 
Wife's  father,  to  whom  she  had  sold  her  share  of  the 
estate,  settling  the  piooeeds  on  her  marriage,  withoat 
prejudice  to  an  aotion  by  the  trustees.  /»  n  Sall-Dar^s 
Oontraet,  is  an  important  decision  of  the  Court  of  Appeal 
under  the  Conveyancing  Acts.  It  daoides  that  under 
•action  70  of  the  Conveyanoing  Act,  1881,  a  good  title 
can  be  made  to  land  as  to  which  an  order  noder  the 
Settled  Estates  Act  has  been  made,  although  such 
Older  improperly  omitted  to  name  the  persons  in  re- 
mainder in  dispensing  with  their  concurrence.  In  the 
case  of  In  re  Palmer  the  Court  of  Appeal  held  that 
an  application  by  a  person  aggrieved  for  the  rectification 
of  the  register  of  trade-marks  is  not  restricted  to  five 
years ;  neither  does  the  lapse  of  that  time  make  good  a 
trade-mark  registered  in  fact,  but  incapable  of  regis- 
tration. In  Ex  parte  Solomon,  in  re  TilUy,  the  Court 
of  Appeal  held  that  a  creditor  in  banloaptoy  was 
entitled  to  have  a  shorthand  writer  at  the  debtor's 
examination.  In  Oomton  v.  Pretton  Ifr.  Jnatioe  Fry 
stmok  oat  as  embarrassing  a  counter-olaim  by  a  mort- 
gagee for  damages  and  for  the  possession  of  land  in 
respect  of  which  the  plaintiff  was  not  suing.  Bunt  v. 
Chambers  is  a  decision  of  the  Court  of  Appeal  of  great 
importance,  as  to  the  right  of  a  party  to  a  jury.  It 
is  held  that  he  has,  on  giving  notice,  a  primd  fade  right 
to  that  form  of  trial,  which  must  be  displaced  by  con- 
siderations advanced  on  bis  opponent's  behalf.  When 
a  case  in  the  Chancery  Division  is  to  be  tried  by  a 
jary  it  will  be  transferred  to  the  Queen's  Bench  Division. 
Morley  v.  Oliffard  lays  down  that  there  cannot  be  pre- 
scription for  common  of  pasture  without  stint.  In 
E»  parte  Leilie,  m  re  Qutrrier.  it  was  held  that  a  bank 
might  prove  for  an  overdraft  against  a  bankrupt  al- 
though forged  bills  had  been  deposited  to  secure  the 
overdraft,  and  no  prosecutioa  had  taken  place.  This 
decision  is  without  prejudice  to  the  question,  about 
which  there  has  been  much  difference  of  opinion, 
whether  a  man  is  bound  to  proseoate  for  a  crime  before 
be  treats  it  as  a  civil  injnry.  In  Fwbet  v.  Jaelaon  a 
anrety  who  tendered  the  debt  and  interest  was  held 
entitled  to  securities  taken  by  the  creditor,  although 
he  had  advanced  further  sums  on  the  strength  of  them. 
In  the  case  of  /»  re  Butler'*  Wharf  Oom^pany  Yioe- 
Obanoellor  Hall  stated  that  his  praotioe  was,  when 
a  party  meant  to  appeal  against  an  order  in  chambers, 
to  require  the  matter  to  be  mentioned  in  chambers, 
with  a  view  to  his  saying  whether  the  summons  ought 
to  be  adjonmed  into  Court.  The  variations  of  practice 
on  this  head  are  very  inconvenient.  In  Mottyn  v. 
Zancaiter  a  power  in  tenents  for  life,  without  impeach- 
ment of  waste,  to  grant  mining  leases  for  suob  terms 
mid  aader  snob  conditions  as  to  then)  shoTjld  "  seem 


reasonable  and  proper,"  was  held  to  authorise  a  lease 
for  ninety-nine  years,  at  a  peppercorn  rent,  to  secure 
£6,000.  In  TKe  UttUed  Tdephmu  Company  v.  Barriton, 
OoX' Walker  d  Co.,  Sk  description  of  an  invention  written 
in  Qerman,  but  accompanied  by  plates  and  understood 
by  an  Englishman  who  did  not  read  German,  was  held 
a  pnblieation.  In  The  New  London  and  BraiUian  Bank 
V.  Broddebank  the  Court  of  Appeal  upheld  the  decision 
of  Vice-chancellor  Baoon  that  a  Banking  Company 
had,  under  its  articles,  a  lien  on  the  ahares  of  a  customer 
indebted  to  it,  even  when  held  in  trust.  In  Tucker  v. 
Linger  a  custom  for  tenants  to  take  and  sell  flints  was 
held  good  and  reasonable,  and  not  contrary  to  a  le- 
servation  of  "mines,  quarries,  brick,  earth,  and  gravel 
pits"  to  the  landlord.  In  Speight  v.  Chiunt  a  trustee 
who  had  paid  money  to  a  broker  on  a  bought-note,  was 
held  liable  to  make  good  the  loss  to  the  fund.  In 
Arnold  v.  Kayeu  a  share  of  a  sum  certain  given  to 
children  to  theit  separate  use,  and  without  power  of 
anticipation  if  married  women,  was  allowed  to  be  paid 
over  to  a  married  woman.  In  the  case  of  /«  re  PtHueU, 
ex  parte  Allen,  it  was  held  that  a  trustee  in  baekniptoy 
oould  not  disclaim  land  and  retain  chattels,  both  being 
held  under  the  same  lease. 

The  first  of  the  oases  in  the  Queen's  Bench  Division 
is  Miller  v.  Pilling,  which  decides  on  the  authority 
of  the  Court  of  Appeal,  overruling  iir.  Justice  Field, 
that  a  referee  is  not  bound  to  set  out  the  reasons  for 
his  decision,  although  he  may  be  asked  by  the  Court  to 
give  them.  In  WMer  t.  Lee  the  Court  of  Appeal  held 
that  an  agreement  to  give  a  fourth  share  of  shooting, 
and  a  fourth  of  all  the  game  shot,  was  reqaired  to  be  in 
writing  under  the  Statute  of  Fraads.  In  Keal  v.  Smith 
it  was  held  that  a  aoUoitor  does  not  anthorise  the 
sheriff  to  seize  certain  goods,  by  merely  saying  thai 
he  had  better  do  so,  nor  has  be  any  implied  authority 
from  bis  client  to  direct  the  sheriff  to  do  so.  Mr. 
Justice  Stephen  dissented  from  the  latter  proposition. 
In  re  Jod  Emmanuel  A  Co.,  decides  that  the  limitation  of 
the  sum  recoverable  for  costs  inonrred  in  the  "oondnot" 
of  a  County  Court  aotion  does  not  apply  to  work  done 
before  and  after  the  suit.  In  Jenningi  v.  Bammond  it 
was  held  that  a  company,  whose  business  was  to  lend 
money  to  its  members  only,  was  bound  to  be  registered, 
and  a  person  who  sued  as  trustee  for  the  company  was 
held  not  entitled  to  reoover.  In  Bethaiatgton  v.  TA« 
NortK-Eadem  Baiheay  Company,  the  assistauoe,  by  money 
and  otherwise,  which  a  father,  who  waa  nearly  blind 
and  orippled,  received  from  his  son,  was  held  good 
ground  for  an  action  for  the  son's  death,  under  Lord 
Campbell's  Act.  In  Blachmore  v.  The  Vettry  qf  Mile  End 
Old  Town  a  vestry  was  held  liable  for  personal  injuries 
arising  from  defects  in  the  flap  of  a  water-meter  be- 
longing to  it.  Two  oases  of  interest,  in  regard  to  water- 
rates,  follow.  In  The  Warrington  Wateraorke  Company  v. 
LongAato  the  "annual  value,  at  which  premises  are 
assessed  to  the  poor-rate,"  was  held,  tor  the  purposes  of 
calculation  the  water-rate,  to  mean  the  rateable  value; 
and  in  DobU  v.  The  Grand  /unction  Wateruork*  Company  it 
was  further  held  that,  where  a  house  is  held  on  a  long 
lease,  subject  to  ground-rent,  the  aocnal  rant  cannot  be 
ascertained,  so  that  resort  is  bad,  under  the  Act,  to 
the  rateable  value.  In  Enraght  v.  Lord  Penaznee  the 
House  of  Lords  declined  to  prohibit  the  Dean  of  the 
Arches  from  inhibiting  a  clerk  who  had  been  admon- 
ished not  to  use  speoiflo  practices  in  the  service  of  the 
Church,  or  similar  practices,  and  who  used  practices 
decided  to  be  similar.  In  Barding  v.  Pretce  it  waa  held 
that  a  disclaimer  by  the  trustee  in  bankmptoy  of  the 
assignee  of  a  lease  does  not  destroy  the  liability  of  the 
lessee  to  the  lessor,  or  of  the  assignee's  sniety  for  rent 
paid  by  the  lessee  to  the  lessor.  In  Clarkion  v.  Mrugrave 
it  was  held  that  an  appellant  from  the  Conuty  Court  is 
bonnd  strictly  to  the  points  of  law  taken  at  the  trial— 
a  view  which  appears  somewhat  narrow. 

The  Magistrates'  Cases  for  the  month  are  very  largely 
occupied  with  the  case  of  Regina  v.  The  Local  Oowrtimeaf 
Board,  which  was  an  unsuccessful  attempt  to  prohibit 
that  body  in  an  appeal  with  regard  to  apportioning 
expenses  under  (he  Pnbllo  Health  Aot.    In  Dame*  v. 
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£vani  Mr.  Justice  Orove  and  Baron  Hnddleston  were 
nnable  to  agree  whether  jngtioes  have  a  diaoretion  in 
enforoing  a  bastardy  order. — Law  JoumaX. 


THE  STOLEN  GOODS  BILL. 

Among  the  nsefal  measures  of  intended  legislation 
vhioh,  under  the  pressnre  of  the  past  Session,  failed  to 
find  their  way  into  the  Btatnte-book,  a  prominent  place 
mast  be  assigned  to  the  Stolen  Goods  Bill,  which, 
although  it  passed  in  an  amended  form  through  the 
House  of  Lords,  was  not  equally  snooessfnl  in  the 
House  of  Commons.  It  will,  no  doubt,  t>e  reintroduced 
on  the  first  opportunity;  and  in  the  meanwhile  it  is 
not  undesirable  to  call  attention  to  its  character,  and 
to  the  urgent  need  which  exists  for  some  enactment  of 
the  kind.  It  has  long  been  a  maxim  in  criminal  juris- 
pradence  that  the  receiver  is  worse  than  the  thief ;  and 
it  is  unquestionable  that  many  forms  of  theft  would 
hardly  be  attempted  at  all  were  it  not  fur  the  facilities 
of  disposing  of  stolen  property  which  are  afforded  by 
persons  who  are  in  fact  receivers,  bnt  who  conceal  their 
nefarious  calling  under  the  maek  of  legitimate  trade. 
Besides  these  people,  most  of  whom  are  well  known  to 
the  police,  but  who  escape  detection  because  there  is 
no  sufficient  power  at  searching  their  premises,  there 
are,  it  is  to  be  feared,  veritable  pawnbrokers  whose 
honesty  is  not  sufficient  to  induce  them  to  exercise 
proper  care  in  the  reception  of  pledges,  or  to  take 
trouble  even  when  it  is  well  known  to  them  that 
robberies  have  been  committed,  and  that  goods  like 
those  which  have  been  deposited  with  them  form  part 
of  the  booty.  When  the  Stolen  Goods  Bill  was  intro- 
duced, it  excited  much  indignation  among  pawnbrokers 
generally,  rendering  them  strennoas  in  their  opposition 
to  its  provisions,  and  loud  in  the  assertion  that  it  was 
unnecessary,  and  that  their  honour  and  honesty  as 
tradesmen  were  improperly  assailed.  A  useful  com- 
mentaiy  upon  these  assertions  wtus  furnished  by  the 
letter  of  our  correspondent "  Lex,"  pilblished  yesterday, 
in  whioh  he  stated  that  a  robbery  was  committed  in 
the  premises  of  Mr.  Attenboroughr  a  representative 
member  of  the  trade,  and  that  the  valuable  stolen  goods 
were  pledged  by  »  mere  boy  at  twenty  different  pawn- 
shops, without  any  difficulty  being  thrown  in  his  way 
and  without  any  intimation  or  other  assistance  being 
afterwards  affotded  to  Mr.  Attenborongh  by  any  one  of 
the  number,  although  the  nature  of  his  losses  had'  been 
made  known  by  a  special  notice  in  the  PavmTiroleen' 
Oazette,  and  although  he  had  offered  to  defray  all  ex- 

Senses  connected  with  the  restoration  of  his  property. 
[  this  incident  may  be  taken  to  express  the  amount  of 
sympathy  which  was  felt  by  pawnbrokers  for  a  plundered 
member  of  their  own  craft,  it  is  a  fair  inference  that 
their  sympathy  with  the  general  public  would  be 
less  rather  than  more  active ;  and  it  must  be  conceded 
that  the  existence  of  their  shops  not  only  affords 
dangerous  facilities  to  the  diBbonest,  bat  even  holds  out 
temptations  to  those  whose  honesty  is  merely  feeble. 
While  the  professional  receiver  is  the  natural  ally  of 
the  professional  thief,  the  pawnbroker  of  not  too  highly 
strained  integrity  is  a  snare  to  the  temporary  servant  or 
charwoman,  or  to  the  servant  nnder  notice  to  leave. 
Many  of  the  robberies  which  are  committed  week  after 
week  by  persons  belonging  to  one  of  these  classes  would 
probably  never  have  been  committed  at  all  if  the  sale 
of  the  stolen  goods  had  been  attended  by  any  risk  or 
difficulty ;  and  every  enactment  which  tends  to  create 
such  risk  may  serve  as  a  deterrent  from  first  offences, 
which,  in  their  turn,  so  often  lead  on  to  more  serious 
ones. 

The  Bill,  as  finally  nmended  and  passed  by  the  Peers, 
commences  by  empowering  any  justice  of  the  peace,  on 
the  affidavit  of  a  superior  officer  of  police,  to  grant  a 
warrant  to  search  any  premises  therein  specified  for 
stolen  goods  and  to  seize  them  if  found.  The  person  in 
whose  possession  they  are,  if  the  Court  oonsiders  he  had 
reason  to  suspect  that  they  were  stolen,  and  if  he  tbere- 
npon  failed  to  make  reasonable  inquiry,  or  to  give 
information  to  the  police,  or  if  he  fails  to  give  a  satis- 


factory aoconot  of  the  way  in  whioh  he  came  by  them> 
shall  be  liable  to  fines  for  the  first  two  offences,  and  to 
fine  or  imprisonment,  at  the  option  of  the  Court,  for  the 
third.  Wilfully  to  conceal,  melt,  deface,  or  alter  any 
stolen  article  is  made  an  offence  punishable  in  a  similar 
manner ;  and  all  melting  of  second-hand  precious  metal 
is  forbidden  until  after  the  lapse  of  seven  days  from  the 
purchase  of  the  same.  The  hours  within  which  melting 
may  be  carried  on  by  refiners  are  laid  down,  and  a  justice 
of  the  peace  may  issue  a  search-warrant  on  sworn 
information  of  the  belief  that  this  provision  is  being 
contravened.  Where  a  polioe  notice  of  any  stolen 
article  has  been  given  to  any  pawnbroker  or  seoond-hand 
dei^er  he  shall  be  required,  if  any  such. article  shall 
come  into  his  possession,  to  give  notice  to  the  polioe, 
with  the  best  description  he  can  furnish  of  the  person 
from  whom  he  received  it ;  and  be  shall  permit  a  duly 
authorised  constable  to  inspect  all  articles  in  liis  posses- 
sion of  a  description  similar  to  that  mentioned  in  the 
notice.  He  is  to  answer  all  reasonable  inquiries  made 
by  an  authorised  constable  with  regard  to  .any  stolen 
property,  and  to  permit  an  examination  of  his  books 
with  reference  to  his  purchases  of  any  similar  articles 
subsequently  to  the  commission  of  the  theft.'  If  an 
af  tide  is  offered  for  sale  which  the  pawnbroker  or  dealer 
suspects  to  be  stolen,  and  it  the  person  offering  it  fails 
to  give  a  satisfactory  account  of  the  way  In  whioh  he 
became  possessed  of  it,  the  pawnbroker  or  dealer  is 
authorised  to  detain  both  the  article  and  the  person 
offering  it  and  to  deliver  them  as  soon  as  may  be  to  a 
oonstable.  Pawnbrokers  and  second-hand  dealers  are 
forbidden  to  take  an  article  from  any  person  who 
appears  to  ha  under  the  age  of  fonrteen  years  or  to  be 
intoxicated,  or  to  employ  any  servant  or  other  person 
under  the  age  of  sixteen  to  purchase  or  receive  goods. 
The  hours  of  business  are  limited ;  and  second-hand 
dealers  are  to  be  licensed  by  the  police.  Besides  other 
penalties,  certain  offences  against  the  Bill  would  entail 
"registration"  upon  these  dealers;  and  a  registered 
second-hand  dealer  would  for  a  period  of  not  more  than 
three  years  be  subject  to  more  stringent  rules  than  pre- 
viously. Other  clauses  provide  for  the  restitution  or  other 
disposij  of  stolen  property,  and  for  oases  in  whioh  it  would 
be  niged  as  a  defence,  by  persons  charged  nnder  the 
Act,  that  the  goods  had  been  received  by  a  servant  or 
agent.  The  servant  or  agent  would  be  held  guilty,  and 
would  be  punishable  as  a  principal,  only  if  the  actual 
principal  was  able  to  establish  his  entire  freedom  from 
oomplioity  in  the  offence. 

The  general  effect  of  these  provisions  would  be,  there- 
fore, that  dealing  in  stolen  property  would  entail  upon 
pawnbrokers  a  statutory  liability  to  do  certain  things  in 
the  way  of  facilitating  the  discovery  of  the  thief.  They 
would  be  bound  to  show  their  books,  and  their  recent  pur- 
chases or  pledges,  to  a  policeman  duly  authorised  by  his 
superiors;  and  would  be  compelled,  in  short,  to  do  what 
most  honest  people  would  think  it  their  duty  to  do 
without  compulsion.  The  necessity  for  the  Bill  rests, 
it  may  be  assumed,  partly  upon  police  knowledge  of  the 
extent  to  whioh  the  operations  of  pawnbrokers  do 
actually  encourage  theft,  and  partly  upon  experience  of 
their  nnwillingaesa  to  co-operate  with  the  police  for 
its  detection.  To  some  small  extent  the  Bill,  if  it 
became  law,  might  be  a  troublesome  interference  even 
with  their  legitimate  oooupation ;  bnt  they  ha.ve  out 
away  the  ground  from  beneath  their  feet  by  their  past 
conductj.  which,  even  in  the  above  cited  case  of  the 
robberyirom  Mr.  Attenborongh,  has  abundantly  justified 
the  assertions  of  those  by  whom  the  Bill  was  introduced 
and  supported.  Even  if  this  were  not  the  case,  the 
passing  of  such  a  law  would  afford  them  no  just  oause  of 
complaint.  Their  trade  is  a  necessity  to  the  poor,  and 
cannot  possibly  be  prohibited,  A  trade  which  cannot 
be  prohibited,  bnt  which  is  frequently  abused  to  the 
detriment  of  the  public,  mast  necessarily  be  brought 
nnder  regulation,  so  that  the  ahnses  attendant  upon 
the  inevitable  may  be  reduced  to  a  minimum.  Every 
pawnbroker  or  second-hand  dealer  may,  it  he  pleases, 
comfort  himself  by  the  reflection  that,  if  all  other 
members  of  his  calling  were  as  blameless  and  as  careful 
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lu  himaelt  no  legislation  would  be  required.  While  he 
Uoe*  this  he  most  oertainly  admit  that  some  of  his 
irkMTuity  are  oaceleu,  and  that  some  are  diehoneat; 
aud  he  moat  admit,  aUo,  that  oarelesaneae  and  dis- 
iiouuet;  in  saoh  a  buBineBB  are  great  caasesof  dishonesty 
tu  others.  Legislation  which  rendered  dishonesty  more 
uiffioolt  and  tess  profitable  woold  naturally  tend  to 
drive  the  blank  sheep  out  of  the  trade ;  and  when  they 
have  all  disappeared,  Parliament  may,  perhaps,  be 
ready  to  oonslder  whether  provisions  whioh  are  now 
called  for  might  not  safely  be  relaxed. — Tima. 


COVENANTS  FOR  PBODTTOTION  OP  DEEDS 
IN  CONNEXION  WITH  REGENT  LEGIS- 
LATION. 

These  ooTenants  are  very  often  an  esseotial  part  of 
the  oonvejance  of  purchased  lands.  Title  deeds  are, 
in  England,  the  very  sinews  of  the  legal  estate,  and 
next  to  possession  of  the  deeds  the  right  to  have  them 
safely  kept,  and  to  obtain  them  when  necessary,  is 
most  to  M  desired.  Recent  legislation  has  in  several 
ways  tonohed  this  important  Uttle  branch  of  convey- 
anoing.  By  sect.  2  (6)  of  the  Yendoi  and  Purchaser 
Aot,  1871,  the  usual  custom  that  the  vendor  retained 
the  deeds,  if  he  kept  any  part  of  the  property  to  which 
they  related,  received  statutory  sanction.  By  sub-sect 
(8)  of  the  same  section  "an  equitable  right"  to  the 
production  of  deeds  must  now  satiafy  a  purchaser,  if 
the  Tender  is  "  unable  "  to  furnish  the  purchaser  with 
a  legal  covenant.  It  is  not  quite  dear  what  "  an 
equitable  right  to  production  "  means :  (Dart,  143.)  It 
seems  that  a  purchaser  has  a  right  to  a  covenant  for 
production  from  his  vendor,  retaining  the  deeds,  and  if 
the  covenant  is  given  by  parson  seised  of  the  legal 
estate,  he  has  a  legal  right  to  the  produotion  running 
with  the  puroharad  lands;  but  it  is  questionable 
whether  it  runs,  with  lands  reserved  by  the  seller  ao  aa 
to  bind  an  alienee :  (Sug.  V.  &  P.  468 ;  Dart,  666, 776.) 
If  the  covenant  does  not  run  with  the  land,  it  gives  the 
potohaser  in  equity  a  right  to  enforce  production 
•gainst  peraons  (daiming  and  holding  through  the 
•eller :  (Bug.  V.  &  P.  463.)  Mr.  Dart  seems  to  think 
that  this  depends  on  the  persona  having  notice  (pp. 
143,  776),  but  we  donbt  this  limited  view :  (see  1  Dav. 
Conv.  14B.)  In  any  case  the  covenantor  and  his  real 
and  personal  representatives  will  be  liable  even  after 
alienation  :  {MOlar  v.  Small,  1  ICaoq.  H.  L.  846.)  The 
Aot  then  makes  it  quite  olear  that,  where  a  legal 
covenant  is  unattainable,  a  right  under  a  covenant, 
oparating  in  eqnitv,  will  suffice.  Bo  even  a  right,  with- 
out a  oovenant,  will  be  enough.  This  seems  to  suggest 
a  Mtom  to  the  older  and  more  liberal  doctrine,  that 
an  equity  existed  entitling  any  party  interested  in  a 
deed  in  consequence  of  a  purchase  from  aome  person 
who  retained  the  deed  to  call  for  ita  production  by  any 
other  peraon  succeeding  to  the  cuatody  of  it ;  or,  at  all 
events^  that  the  mere  faot  of  the  purohaaer  having 
neglected  to  take  a  covenant  will  not  deprive  him  and 
his  sncoesBorB  in  title  of  the  equitable  right  to  pro- 
duction. 

Fortunately,  if  there  is  considerable  donbt  as  to  the 
exact  eSect  of  such  covenanta  and  as  to  the  oonae- 
quenoei  of  neglecting  them,  there  is  none  that  the 
proper  course  is  to  take  the  covenant.  The  only  question 
remaining  is,  whether  the  statutory  forms  given  by 
sect.  9  of  the  Conveyancing  Aot,  1881,  should  he 
adopted. 

On  oomparing  statutory  "acknowledgment  of  the 
ri^ht  to  production  of  deeds  and  delivery  of  copies" 
with  the  oommon  form  of  covenants  by  fiduciary 
owners  in  Davidson  (voL  i.  223),  we  aee  that  the 
covenantor  ia  aa  efficiently  protected.  He  ia  only  liable 
while  the  deeds  are  in  tiia  custody  (sub-seot.  2),  and  he 
is  not  liable  for  loss  or  injury  to  the  deeds  (sub-sect  6). 
Ou  the  other  hand,  the  oovenantee  has  the  advantage 
that  the  statute  expreasly  binds  the  posseaaor  for  the 
time  being,  without  reference  to  the  troubleaome 
quebtiona  about  coTeuants  "mnniDg  with  the  land." 
Hence,  we  can  safely  advise  mortgagees  and  trustees  to 


give^  and  purchasers  from  them  to  accept  the  statutory 
"  acknowledgment." 

The  more  onerous  undertaking  for  safe  cuatody  (sub- 
sect.  9)  must  be  separately  considered.  It  reaemblea 
the  nana!  oovenant  by  an  abaolute  owner  qualified, 
according  to  modem  practice,  by  the  inaertlon  of  a 
proviso  that  the  covenant  shall  cease  af^r  the  deeds 
have  been  handed  over  to  some  other  person,  and  aaoh 
other  person  has  entered  into  a  like  oovenant  with  the 
person  for  the  time  being  entitled  to  the  benefit  of  the 
former  oovenant,  and  has  delivered  the  new  covenant 
to  such  last-mentioned  person :  (David.  L  222 ;  Dact, 
666.) 

The  statutory  form  is  more  benefioial  to  the 
covenantor,  because  it  relieves  him  from  the  obligatioo 
as  soon  as  he  parts  with  the  deeds,  without  oompeUing 
him  to  secure  a  snbatitnted  covenant  It  is,  however, 
presumed  that  he  can  only  safely  hand  them  over  to 
aome  peraon  properly  entitled  to  their  ouatody.  It  is,  in 
one  way,  an  advantage  to  the  covenantee,  because  his 
rights  run  with  the  deeds;  but,  on  the  other  hand,  it 

gives  him  no  ready  meana  of  tracing  them,  and  he  may 
ave  a  difficnity  in  finding  out  sgainat  whom  he  should 
bring  his  action.  Also  it  would  seem  in  some  oaaee  to 
bring  liabilities  on  mortgagees  and  trustees  who  obtain 
possession  of  deeds.  It  would  apparently  even  affect 
an  equitable  mortgagee  who  had  no  notice  of  any  right 
to  production.  This,  however,  is  really  not  very  serious. 
If  persons  take  deeds  into  their  possession,  they  should 
be  careful  with  them. 

In  Jataet  v.  JRutntey  (11  Oh.  Div.  898)  a  mortgagor, 
whose  principal  title  deed  had  disappeared  when  held 
by  his  mortgagee,  was  held  entitled  to  an  indemnity 
and  certain  coats,  but  not  to  compensation. 

On  the  whole  the  statutory  form  is  slightly  best  for 
the  vendor  ;  but  the  nsnal  defeaaable,  or  common  form, 
oovenant  ia  preferable  for  the  punhuer,  for  it  ia  better 
to  be  BUK  where  the  deeds  can  be  found  and  have  a 
oovenant  with  some  ascertainable  person  than  to  have 
a  oovenant  running  with  the  deeds  and  not  know  where 
they  are  or  upon  whom  the  obligation  of  the  covenant 
has  devolved.  But,  by  Bub-seota.  (8)  and  |11),  tha 
statntory  acknowledgment  and  undertaking  will  satisfy 
any  liability  to  give  covenants  for  production,  delivery 
of  copies,  and  for  safe  custody.  Hence,  ••  in  the 
absence  of  contract  to  the  contrary  the  vendor  has  the 
choice,  he  should  give  only  the  proper  statutory  cove- 
nant. Of  course,  either  of  the  statutory  covenants 
will  give  "an  equitable  right  to  production  "  ao  as  to' 
satis^  sect.  2  (8)  of  the  Vendor  and  Purchaser  Aot  as 
quoted  aliove. 

So  far  we  have  only  disouseed  the  right  to  title 
deeds  as  between  vendor  and  purahaser.  In  a  aettle- 
ment  the  legal  tenant  for  life  haa  a  right  to  the  custody, 
and  the  court  will  not  take  the  dee&  from  him  except 
in  oaae  of  danger  to  the  aafety  of  the  deeda  or  the 
oonrt  reqnirea  them  fer  the  purpose  of  carrying  out 
tmsts:  (Leathet  v.  Leatku,  6  L.  1.  Rep.  N.  8.  646;  6 
Oh.  Div.  221.)  On  a  partition  the  court  generally  gives 
the  custody  of  the  deeds  to  the  peraon  entitled  to  tha 
ahare  or  estate  of  the  largeat  value,  and  if  they  are 
equally  entitled  to  the  plaintifC,  on  entering  into  a 
oovenant  to  produce  and  allow  oopiea  to  be  taken.  Of 
course  the  provisiona  of  sect  9  will  apply  hero  also. 
The  raault  ia  that  the  Conveyancing  Act  will  greatly 
ahorten  theae  aubordinate  but  important  doonments  cd 
title.— £aw  Timef, 


THE  DECLINE  AND  FALL  OF  A  GREAT 
HUMBUG. 

The  Great  Humbug  ia,  "  Jubt  Tbul  n  Ovm, 
CxBEt."  We  have  now  had  an  experienoe  of  this 
institntion  since  the  year  1816,  and  we  aee  the  fate 
which  haa  overtaken  it,  in  ita  almoat  entire  dianse. 

Mr.  Mackay,  in  hia  "  Sketch  of  the  History  of  Soots 
Law,"  which  haa  been  aeparately  reprinted,  and  whioh 
firat  appeared  in  the  pagea  of  this  Journal,  haa  aaid  that 
■*  the  experiment  of  Civil  Jury  Trial,  unpopular  in  ita  ori- 
gin, and  not  oondnoted  in  a  manner  to  remove  prejudioea 
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by  either  the  jadge*  or  the  advocates,  has  never  had  % 
leally  fair  trial  in  Scotland."  The  aathor  adds  to  this 
•mazing  (tatement  the  followiog  remuk :  "It  wat 
speoiaUy  aafortaaate  that  (ewopportaoitiea  were  given 
for  testing  its  valae  in  meroantile  canees  at  oiroaite,  in 
the  chief  oommercial  centres,  where  it  had  proved 
nsefal  and  popular  in  England."  The  statement  that 
it  has  not  had  a  fair  trial  in  Scotland  is  very  singular 
indeed,  coming  from  one  who  so  perfectly  knows  its 
history.  For  a  period  of  upwards  of  sixty  years  this 
Vystem  was  the  favourite  of  the  Oonrts ;  it  was  foroed 
npon  the  pnblic  and  the  profession,  in  season  and  oat 
of  season.  It  saved  trouble ;  it  rendered  unnecessary 
the  consideration  of  complicated  proofs ;  the  judges 
were  no  longer  compelled  to  give  reasoned  opinions 
npon  matters  involving  disputed  fact ;  the  Honse  of 
Iiords  was  freed  from  the  laborious  drudgery  of  hearing 
dreary  Scottish  appeals  in  which  there  was  this  matter 
of  disputed  fact.  The  parties  were  silenced  by  the 
verdict  of  an  unlettered  jury;  and  when  they  were 
sileoaed  the  House  of  Lords  was  at  its  ease.  The  trial 
by  jury  was  applied  not  merely  to  simple  questions  of 
negligence  arising  from  the  overturning  of  a  coach,  bnt 
to  all  questions  involving  fact — to  questions  of  fraud 
depending  on  the  most  involved  eiroumstanoes  of  the 
transactions  of  a  life-time,  to  questions  of  pedigree, 
•nch  as  the  Shaudmek  Suectuion  case,  involving  an 
inquiry  into  family  history  of  upwards  of  a  hundred 
years,  and  resting  altogether  upon  documentary 
evidence.  The  result  is  ^fore  as  in  the  instructive 
history  of  its  gradual  extinction. 

Every  successive  Act  of  Parliament  dealing  with 
jury  trial  has  been  in  the  way  of  lopping  off  one  part 
of  it  after  another,  until  at  last  none  of  those  peculi- 
arities, which  in  the  eyes  of  its  friends  constitirted  its 
great  charm  and  beauty,  are  to  be  found  existing  now. 
The  verdict  is  no  longer  required  to  be  the  unanimoas 
verdict  of  the  jury,  and  both  parties  may  address  the  inry 
npon  the  evidence,  even  though  evidence  has  been  led  f  oif 
both.  And,  still  most  important  of  all,  there  are  bo  oases 
now  which  mtut  be  tried  by  a  jury,  the  mode  of  trial  being 
entirely  within  the  disoretion  of  the  Oonrt. 

There  are,  however,  a  certain  number  of  eases  yet, 
whioh  apparently  in  the  mind  of  some  of  the  judges 
ooght  to  go  before  a  jury.  These  are  actions  of  damages 
•gainst  railway  compauies,  actions  of  damagee  for 
MMoh  of  promise  of  marriage  and  seduction,  and 
deoUtators  of  a  right  of  public  road — whioh,  with 
•abmission  to  these  learned  persons,  are  the  very  class 
of  actions  that  ought  not  to  be  submitted  to  a  jury.  A 
railway  company,  although  it  have  a  good  defence,  has 
never,  or  at  all  events  very  seldom,  a  fair  chance,  when 
the  pursuer  of  the  action  is  the  widow  of  the  man  who 
has  been  killed  in  the  collision.  In  actions  for  breach 
of  promise  the  defender  is  in  as  bad  a  oase,  when  a 
pretty  girl  is  the  principal  witness,  and  tells  the  story 
.  of  her  betrayal  with  tonohing  pathos.  And  as  for 
deolarators  of  a  right  of  public  road,  the  defender 
ooght  at  the  very  outset  to  surrender,  beoanae  he  will 
be  obliged  to  do  so  at  the  oonolnsioo,  with  a  trighttol 
•oooant  of  expenses  to  pay. 

It  is  sometimes  said  that  questions  of  damages  are 
peculiarly  appropriate  for  jury  trial  This  is  a  state- 
ment which  every  day's  experience  teaches  to  be  utterly 
and  abeolntely  inoorreot.  Take,  for  example,  those 
miserable  actions  for  damages  for  technical  informalities 
in  the  execution  of  the  diligence  of  the  law,  or  for 
saying  that  some  one  ia  no  better  than  he  should  be— 
the  low  litigation  which  degrades  the  law,  and  con- 
stitutes nearly  the  half  of  the  entire  mass  of  our  jnry 
cases— in  these  actions  the  juries  seem  to  forget  all 
reason,  justice,  and  common-sense ;  they  disregard  the 
suggestions  and  comments  of  the  judge ;  and  people 
who  have  not  one  unnecessary  sixpence  to  rub  npon 
another,  will  return  verdicts  for  extravagant  sums  of 
damagesk  Two  hundred  pounds  are  often  given  where 
two  hundred  farthings  would  be  too  maoh.  There  is 
indeed  no  measore,  nor  reason,  nor  rule  in  the  mode  in 
which  jnries  deal  with  damages ;  and  to  tell  the  truth, 
thara  ia  %  Und  of  saoret  seU-gratiflcaUon  in  being 


enabled  thns  to  lord  it  ovto  the  nnfortonate  defender— al 
railway  company  or  a  gentleman.  * 

The  statement  of  Hr.  ICaokay,  that  the  system  ii 
very  popular  in  England,  is  also  one  made  without  due 
ooosidaration,  and  obtains  a  very  direct  contradiction 
from  recent  events  in  the  South.  All  the  cases  in  the 
County  Courts  may  be  tried  with  or  without  a  jury, 
and  nine-tenths  of  them  are  tried  without  a  jnry.  The 
jndgee  ot  the  High  Court  of  Justice  in  England  have, 
moreover,  reported  that  it  should  be  coDflned,  in  the 
High  Court,  to  a  certain  restricted  class  of  cases ;  and 
even  as  regards  them,  that  the  judge  should  have  a 
discretion  to  order  the  oase  to  be  tried  before  himself 
without  a  jury.  The  reason  is  the  same  in  both 
countries.  The  instrument  whereby  we  seek  to  admin- 
ister jnstioe  is  utterly  unfit  for  its  purpose.  It  is  well 
described  by  Gteorge  Combe :  "  A  Sootoh  jury,  even  in 
Edinburgh,  frequently  presents  the  following  features 
for  observation : — It  oonsiste  ot  twelve  men,  eight  ot 
whom  are  collected  from  the  country,  within  a  distance 
of  twenty  or  thirty  miles  from  the  capital.  These 
individuals  hold  the  plough,  Wield  the  hammer  or  the 
hatohet,  or  carry  on  some  other  useful  and  respectable, 
bnt  laborious  occupation  for  six  days  in  the  week. 
Their  musodlar  systems  are  in  constant  exercise,  and 
their  brains  are' rarely  callbd  on  for  any  great  exertion. 
Counsel  address  long  speeches  to  them  ;  numerous 
witnesses  are  examined,  and  the  cause  is  Ivanched  out 
into  complicated  details  of  fact,  and  wire-worn  dedao- 
tions  in  argument.  Without  being  allowed  to  breathe 
fresh  air,  or  to  take  exercise,  they  are  confined  to  their 
seata  for  many  hours,  and  return  a  verdict  by  whioh 
they  dispose  of  thousands  of  pounds."  They  are  in 
truth  very  frequently  a  motley  gronp;  so  opposite  in 
opinions,  so  different  in  knowledge,  and  so  distinct  in 
professions,  that  they  would  never  by  any  evolutions  of 
chance  have  met  together  in  this  woirld  before,  and 
except  to  meet  npon  another  jury,  may  never  meet 
together  for  one  and  the  same  object  again.  The 
amaeing  paradox  is  to  club  together  so  party-coloured 
a  group,  and  to  ask  a  verdict  from  men  who  haw  not 
the  same  previous  kndwledge  of  the  snbjeot,  and  who 
cannot  have  the  same- appreciation  of  the  evidence.  To 
dovetail  into  one  mass  the  grocer,  the  tailor,  shoe- 
miker,  farmer,  and  clerk,  is  to  call  into  being  a 
tribunal  in  whoae  name  indeed  a  verdict  is  given  forth, 
but  which  in  reality  must  be  nothing  more  than  the 
opinion  of  the  most  active  or  the  most  self-willed  unit 
of  the  mass.  It  cannot  indeed' be  otherwise,  however 
much  pains  the  judge  may  take  to  explain  the  evidence 
for  tbem,  and  however  iodnstrioosly  he  may  employ 
short'  sentences  and  words  of  one  i^llable.  The  ]ury 
are  supposed,  on  the  instant,  to  perform  the  mmit 
difficult  ot  all  the  duties  of  the  Jndicial  office  ;  on  the 
instant  they  are  supposed  capable  of  separating  good 
evidence  from  bad ;  giving  due  weight  to  what  is 
important,  and  rejecting  the  -immaterial;  able  to 
arrange,  analyse,  and  apply  the  resnlt  of  the  labours  of 
months  of  preparation.  Masses  of  written  evidence  are 
read  to  them  (as  in  the  Shandmek  Suecetticn  oase), 
which  they  are  not  themselves  allowed  to  read,  even 
assuming  that  they  bad  the  capacity  to  do  so.  Let'us, 
however,  admit  that  the  jurors  themselves  are  more  the 
objects  of  our  pity  than  of  our  contempt  or  ridicule. 
They  are  compdled  to  assume  an  office  for  the  disohuge 
of  whioh  they  are  the  strongest  witnesses  of  their  own 
incapacity ;  and  all  of  them  dread  the  summons  that 
calls  them  to  a  wearisome  labour  and  a  lost  day.  Indeed 
it  is  not  uncommon  for  a  juror,  who  suspects  the  object 
of  the  registered  letter  which  is  the  citation  [leMLted 
to  him,  to  refuse  to  receive  il 

But  it  is  needless  further  to  ponr  water  npon  • 
drowned  ratk  The  institution  has  been  nibbled  away 
in  bits,  like  the  law  of  entail,  and  it  will  no  donbt  in  a 
few  more  years  have  received  the  finishing  stroko, 
which  will  entirely  take  it  from  praotioallife  and  telegata 
it  to  history. 

The  expedient  whioh  has  been  resorted  to,  to  sapply 
the  place  of  jnry  trial,  is  one  to  whioh  perfect  Jnstioe 
has  not  yet  been  done.     To  have  the  whole  ot  tb» 
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evidanoe  taken  down  by  a  shorthand  writer  secares,  as 
neatly  as  possible,  a  perfect  report  of  what  witnesses 
hjn*  said  ;  and  one  judge  at  least  has  the  advantags  of 
liiaTing  seen  the  way  in  which  the  witnesses  comported 
themselves.  The  jodges  of  a  Court  of  Be  view  are 
deprived  of  this  great  aid  in  forming  an  estimate  of  the 
valoe  of  evidence ;  bat  this  is  in  some  meaaore  supplied 
by  the  report  of  the  judge  who  saw  the  witnesses,  and 
whose  opmion  as  to  their  credibility  they  would  be  slow 
to  dispute. 

The  defects  of  the  system  are,  that  an  immense 
quantity  of  trash  is  recorded,  and  proofs  are  protracted 
to  a  most  unreasonable  extent.  Ail  that  is  material  or 
immaterial  is  duly  recorded  by  the  stenographer;  and 
a  bulky  volume  represents  his  labours,  carrying  along 
with  it,  of  course,  a  bulky  fee  to  him.  The  cause  m 
this  Is  greatly  due  to  the  want  of  preparation  on  the 
mrt  of  the  counsel  by  whom  these  proofs  are  conducted. 
The  same  questions  are  repeated  over  and  over  again ; 
the  trial  is  protracted  from  day  to  day,  becanae  the 
counsel  have  to  read  up  their  precognitions  in  presence 
of  the  Court ;  and  nntiJ  a  page  of  precognition  has  been 
read  no  quesl^on  can  be  put,  and  the  time  of  the  Court — 
which  is  the  time  of  the  public — is  absolutely  wasted. 
Gross-examination,  moreover,  seems  to  be  a  lost  art ; 
the  counsel  who  has  to  carry  it  out,  instead  of  confining 
himself  to  those  points  where  his  client  was  hit,  thinks 
it  necessary  to  go  through  the  whole  case  just  as  if 
there  had  been  no  ezamination-in-chief.  The  result  is 
a  wearisome  repetition  of  the  same  statements ;  and  in 
almost  every  case  the  cross-ezamioing  counsel  has  made 
the  proof  mote  damning  against  his  own  client  than 
when  he  began.  The  remedy  for  this  is  in  the  hands 
of  the  Court  themselves,  by  simply  striking  o5  the 
expense  of  two  days  oat  of  the  four  during  which  the 
proof  lasted. 

Mr.  Maokay's  "Sketob,"  which  has  suggested  the 
foregoing  remarks,  is  one  of  the  best  introductory  dis- 
courses to  lectures  npon  Scots  Law  that  we  have  ever 
read,  Kowhere  else  can  there  be  found  within  a  limited 
compass  so  much  interesting  information  about  the 
rise  and  progress  of  Scottish  Jurispradeoce  and  the 
legal  Uteratnre  which  it  has  called  forth.  If  we  differ 
frmn  him  bete  and  there,  oar  differences  are  not 
material  Vot  example,  he  does  not  do  justice  alto- 
mtber  to  a  writer  who  has  been  unjustly  neglected. 
Baokton's  Institute  contains  a  vast  amount  of  interest- 
ing infotmation  (especially  about  coantry  matters) 
bendeslaw ;  and  when  one  in  the  pursuit  of  an  authority 
fails  to  And  it  in  Stait  or  ESrakine,  he  will  in  all  proba- 
bility find  it  in  the  Institate  of  Bankton.  The  judges 
who  preside  in  the  Small  Debt  Courts  ought  to  make  a 
note  of  the  fact  that  they  will  find  authority  in  Bankton 
for  the  oondasion,  thi^t  a  father  is  not  liable  for  the 
damage  caused  by  his  youthful  bod,  who  in  his  playful 
negligence  has  broken  the  windows  of  a  neighbour. 

In  his  rapid  sketoh  of  the  formation  of  the  law  at 
varioas  epochs  Mr.  Mackay  has  also  done  less  than 
jastioe  to  the  judges  of  the  seventeenth  century — ^ftom 
1600  till  1700.  Ml  our  Equity  Law  dates  from  that 
century.  The  following  century  (1700  to  1800)  was 
occupied  almost  entirely  with  cases  on  the  Feudal  Law; 
and  it  has  only  been  within  reoent  years  that  Equity 
Jarispmdenoe  has  again  come  to  the  front.  We  have 
a  gieat  leeway  yet  to  make  np  in  this  matter ;  but  we 
have  now  almost  inexhaustable  souroes  of  supply  in 
England  and  America,  and  in  the  yet  nnexhaustod 
foontain  otthe  Pafadeots.— s/ovrno^  (tf  Juruyntdenee. 

Xmasubb  Tbovi. — The  Judge  of  the  Salisbury  and 
Yeovil  County  Courts  has  had  before  him  a  singular 
claim.  Vt.  Qarland,  of  Yeovil,  and  an  elderly  man 
named  Hann,  of  Odcombe,  being  summoned  for  the 
value  of  an  old  Boman  ooio.  A  yoang  woman,  named 
Boss,  who  was  the  plaintiff,  boaght  one  of  a  number  of 
oli  lODina  that  were  discovered,  and  she  lent  it  to  Hann, 
who  showed  it  to  Dr.  Garlaod.  Dr.  Oarland,  who  is 
the  deputy  coroner,  detained  it  on  behalf  of  the  Crown. 
His  Danonr  decided  that  the  coin  belonged  to  the 
Cmwn. 


THE  C0N7I0T  FBANOIS  HYNEB. 

The  following  letter  was  on  Saturday  received  by  Ur. 
Frost,  the  convict's  solicitor : — 

"  CuBLiH  Oastlb,  1st  Sept.,  1883. 

"  Sib, — With  reference  to  your  memorial  on  behalf  of 
Francis  Hynes,  the  prisoner  under  judgment  in  Limerick 
Male  Prison,  I  am  directed  by  the  Lord  Lieutenant  to 
inform  you  that  his  Excellency,  after  a  careful  considera- 
tion of  all  the  circumstances  of  the  case,  has  felt  it  to  be 
his  painful  duty  to  decide  that  the  law  must  teke  its 
coarse. — ^I  am,  sir,  your  obedient  setvant, 

"W.B.B.K1W. 

"John  Frost,  Esq.,  6  Upper  Ormond-qnay." 


ANCIENT  EXEOUTIONEBS. 

A  very  curious  document  has  recently  been  discovered 
in  the  State  archives  of  Hesse-Darmstadt.  It  is  the 
official  tariff  of  Diurmstadt  and  Bessnngen,  in  the  latter 
part  of  the  fourteenth  century,  to  the  executioners 
of  those  towns  for  the  performance  of  their  daties. 
Fhysioal  exertion  seems  to  have  had  nothing  to  do  with 
it,  the  rate  being  high  or  low,  according  to  the  degree 
of  appallingness  in  the  punishment.  To  boil  a  criminal 
in  oil  bought  the  executioner  twenty-four  florins,  while 
breaking  a  man  on  the  wheel  gave  but  five  florins  and 
thirty  bwutzers.  Criminals  were  hung  at  ton  florins 
per  head,  and  burned  alive  for  fourteen.  To  apply  the 
torture  of  the  rack  brought  but  five  florins,  and  branding 
on  the  back  or  forehead'  or  cutting  off  nose  and  ears 
were  the  same  price.  The  list  is  a  commentary  on  the 
actual  progress  of  civilisation.  We  are  a  step  or  two 
fuither  toward  humanity. — Wcuhington  Law  Shorter. 


THE  BAIL  WAY  COMMISSION. 

The  most  important  part  of  the  report  of  the  G<»n- 
mlttee  on  Bailway  Bates  both  to  lawyers  and  laymen  is 
that  which  deals  with  the  railway  commission.  Many 
of  the  questions  discussed  by  the  committee,  such  as 
the  carriage  by  companies  of  foreign  prodaoe  on  better 
terms  than  native  produce,  come  within  the  existing 
jorisdiotion  of  the  commission,  and  the  rest  mast  depend 
for  their  satisfastory  solution  on  the  efaoienoy  of  the 
tribunal  charged  with  carrying  out  the  law.  The 
result  of  the  committee  is  favourable  to  the  continued 
existence  of  the  railway  oommission.  Unless  reinforced 
their  powers  expire  ^th  the  present  year,  and  they 
will,  of  course,  now  be,  at  least,  renewed.  A  still  better 
course  would  be  to  adopt  at  once  the  recommendation 
of  the  committee,  and  make  the  commission  permanent, 
which  recommendation  was  agreed  to  without  a  divi- 
sion. The  commissioners  have  been  in  existence  for 
nine  years,  and  ought  no  longer  to  be  considered  on 
their  trial.  It  is  time  new  that  they  be  either  abolished 
or  made  permanent.  Their  continued  instability  is  a 
source  of  weakness  ;  and,  if  the  railway  oompanies 
knew  that  they  were  flrmly  established,  there  would 
probably  oease  to  be  any  further  attempts  to  starve 
them  of  business  at  bring  them  into  ridicale.  The 
reforms  suggested  by  the  committee  are  not  of  so 
crucial  a  character  but  that  they  can  wait.  Before 
Parliament  separates,  however,  permanence  ought  to 
be  given  to  the  commission  as  one  of  the  matters  whiob 
the  report  has  put  beyond  qaestion. 

The  committee  recommend  that  the  commission 
shall  not  only  be  permanent,  but  that  it  shall  be  a 
Court  of  Beoord.  We  have  no  objection,  although  we 
cannot  see  what  good  it  will  do  the  commission.  The 
object  of  the  committee  may  possibly  have  been  to  give 
mote  the  character  of  a  Court  of  law  to  the  tribunal ; 
but,  if  so,  why  did  they  reject  the  proposal  of  Mr. 
Bolton  that  "  the  president  or  chief  commissioner 
should  be  a  lawyer,  having  the  rank  and  position  of 
a  judge  of  the  High  Court  t "  If  the  railway  commission 
is  to  be,  as  it  ought  to  be,  a  Court,  the  legal  element 
in  it  ought  at  least  to  predominate.  As  at  present 
oonstitnted  the  members  of  the  oommisaioa  are  to 
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oonsiat  of  three  persons,  of  whom  "  one  sbaU  be  of 
experience  in  the  law,  and  one  of  ezperienoe  in  railway 
bosiness,"  and  yet  the  president  of  the  oommiaaion  baa 
bean  neither  ol  theaa  The  evident  intention  of  the 
Legislatnie  was  that  the  lawyer  shonld  be  first.  There 
are  two  ways  in  which  the  oommisBion  might  be 
satiafactorily  constituted.  One  is  that  anggestiBd  by 
Mr.  Bolton,  in  which  caae  the  Oonrt  would  consist 
of  a  jndge,  aided  by  two  men  of  business  as  assessors. 
The  alternative  is  to  constitute  a  Court  of  two 
lawyers  and  one  man  of  bnsinesa  with  equal  powers. 
If  there  was  a  difference  of  opinion  in  snoh  a  Conrt  the 
majority  would  in  all  probability  be  right.  If  one  lawyer 
ware  in  a  minority  the  caae  would  probably  be  one  of 
mixed  law,  fact,  and  administration,  in  whioh  the 
business  man's  opinion  might  well  be  allowed  to  turn 
the  scale.  If  the  busineBa  man  found  himaalf  in  a 
minority,  the  caae  would  be  one  in  whioh  legal  experience 
waa  most  required,  and  wUoh  ongbt  to.be  governed  by 
ttie  opinion  of  lawyers.  In  process  of  time  the  commis- 
sion ought,  we  think,  to  take  the  shape,  as  it  may  under 
the  present  Act.  If  there  were  two  lawyers  on  the 
commission,  there  would  be  no  necessity  for  enacting 
that,  in  oase  of  difference,  each  should  give  judgment 
for  hlmseU.  Lawyers  when  they  form  opinions  are 
fond  of  supporting  them  in  woras ;  and  the  present 
rule — sanctioned,  we  suppose,  by  the  majority  of  the 
existing  commission — would  be  rescinded  if  there  were 
two  lawyers  on  the  oommiaaion.  In  fact,  it  would  be 
rather  ridioulona  to  pass  an  Act  of  Parliament  insisting 
that  a  man  shall  give  reasons  for  an  opinion.  The 
committee  deal  with  the  question  of  appeal  with  a 
lavish  disposal  of  the  time  of  the  Conrt  of  Appeal 
which  will  hardly  commend  itself  to  the  Lord 
Chancellor.  They  suggest  that  prohibition  to  the 
railway  eommissionera  shall  be  abolished,  but  that 
there  shall  be  an  appeal  to  the  English  and  Irish 
Courts  of  Appeal,  and  to  the  Court  of  Session,  and  no 
further.  This  appeal  is  to  be  of  right,  and  it  is  to 
include  qDestions  of  fact.  In  other  words,  there  is  to 
be  a  asoond  hearing  before  a  Conrt  of  Appeal  in  every 
oaae  in  which  the  railway  company  in  qaeation  does 
not  snoceed,  and  in  some  in  which  they  do  succeed, 
amounting  to  at  least  three.fourth  of  all  the  oases.  It 
is  oat  of  the  question  that  the  Court  of  Appeal  in 
England,  with  its  present  numbers  and  its  present 
duties,  oould  respond  to  any  snoh  call  on  their  time. 
If  such  a  course  were  possible,  it  would  be  ill-advised. 
The  reoommendatlon  of  the  committee  is,  to  use  a 
pleader's  phrase,  "  bad  for  a  departure."  They  first 
dedine  to  make  the  legal  element  predominate  in  the 
oommiaaion,  and  then  they  put  a  tribunal  oompoaed 
exolaaively  of  lawyers  over  the  commission.  A 
tribnnal,  the  majority  of  whioh  consists  of  men  not 
lawyets,  are  to  be  controlled  on  questions  of  fact  by  a 
purely  legal  Court.  If  the  commission  is  properly 
oonstitntM  as  it  is,  then  the  Court  of  Appeu  is  the 
wrong  tribunal  to  put  over  it.  If  the  Conrt  of  Appeal 
is  the  right  tribnnal  to  revise  the  deoisions  of  the 
commission,  then  the  commission  itself  ought  to  be 
composed  of  lawyers.  Aa  a  ooroUary  to  the  recommend* 
ationa  aa  to  appeal,  the  committee  propose  the  abolition 
of  prohibition  and  wrttorart  to  the  commissioners.  If 
there  is  to  be  an  appeal  on  the  facts,  no  trouble  need 
be  taken  to  abolish  these  remedies,  which  an  only 
used  because  then  is  no  mon  extensive  nmedy.  Why 
objection  shonld  be  taken  to  them,  we  do  not  know. 
They  form  a  very  convenient  way  of  testing  the  correct- 
naaa  of  a  deoiaion  ef  the  commissioners  in  point  of  law, 
and  of  separating  the  law  from  the  facts,  and  the 
infawncea  from  facta,  with  whioh  a  Conrt  of  law  ought 
not  to  be  traubled. 

The  rest  of  the  saggeetiona  of  the  committee  reqnira 
little  dlacnssion.  They  an  mainly  directed  to  certain 
defects  in  the  existing  jurisdiction  of  the  commission 
which  an  accidental — such  as  the  making  of  an  order 
which  will  compel  two  companies  to  co-operate  for  the 
benefit  of  an  applicant.  To  this  mast  be  lidded  the 
oonditioa  that  both  parties  are  mads  to  the  prooeediogs. 
The  oommission  ought  also  to  have  power  to  see  that 


the  general  and  special  railway  Acts  an  carried  out, 
instead  of  only  possessing  their  pnsent  limited  powers. 
The  "granting  of  damages"  suggested  does  not,  of 
course,  nter  to  compensation  for  personal  injuries; 
and  then  is  no  nason,  if  a  person  proves  that  he  has 
been  overoharged,  why  the  commission  should  not  have 
power  to  order  the  ntnm  of  the  money,  instead  of 

Cutting  the  applicant  to  a  second  prooeeding  by  action, 
'he  same  approbation  may  be  given  to  the  proposal 
that  the  commissioners  should,  by  consent  of  the 
parties,  act  as  referees  in  rating  oases.  The  existing 
tribunals  may  well  be  relieved  of  a  class  of  esse  with 
which  they  cannot  conveniently  deal.  The  main 
reoommendatlon  of  the  committee— namely,  that  whioh 
propoees  an  appeal  to  the  Court  of  Appeal  on  the 
facts— is,  we  think,  altogether  inadmissible.  The  rail* 
way  oommission  waa  institnted  as  a  special  tribunal 
possessing  special  qnalifioations,  and  as  snoh  the 
oommittee  approve  it.  The  objeist  was  to  give  such 
assistance  to  the  lawyers  in  the  commission  as  would 
commend  the  decision  on  the  facts  to  the  commnniby 
of  business  men.  Unfortanately  the  law  was  out- 
numbered in  the  original  constitution  of  the  tribnnal, 
and  there  haa  not  as  yet  been  an  opportunity  of 
repairing  that  initial  blnnder.  To  give  an  appeal  on 
the  facto  is  to  restore  the  jurisdiction  of  the  Common 
Fleas  in  a  confused  way,  and  mainly  in  the  interests  of 
the  railway  companies.  Of  course,  the  companies  will 
appeal  when  the  case  goes  against  them ;  so  that  this, 
the  leading  recommendation  of  the  oommittee,  will 
have  the  effect  of  maintainifag  a  lay  tribunal  to  deoide 
in  favour  of  railway  companies,  and  establishing  a 
second  chance  for  the  companies  in  oase  a  tribanal  of 
pare  lawyera  shonld  decide  in  their  favour.  This  is  a 
mixture  which,  we  think,  cannot  work,  and,  in  spite  of 
the  care  with  whioh  the  committee  have  taken  emenoe 
and  considered  the  matter,  their  proposed  reform  of 
the  railway  commission  seems  out  of  the  question. — Um 
Jovmad. 


•  CRIMINAL  STATIBTICa 

The  Dml^  Newt  givaa  the  following  sammary  of  the 
paper  on  the  State  ot  Crime  read  by  Professor  Leone 
Levi,  on  the  34th  Aug.,  at  the  meeting  of  the  British 
Aaaoislation : — ^The  number  of  indictable  offenoea  reported 
to  the  police  within  the  last  ten  years  showed  a  slight 
increase  in  England  and  Wales  from  1'97  per  thousand 
in  1871  to  3'05  in  1880,  and  in  Ireland  from  1-61  to  1-63. 
The  ten  years  included  five  of  great  prosperity  and  high 
wages,  and  five  bad  yean,  and  indictable  crimes  ware 
greater  in  number  during  the  five  bad  years.  The  num- 
ber of  orimes  reported  in  Ireland  was  uniformly  amallec 
in  proportion  Uun  in  England.  Evidence  ot  the  diffi- 
culties in  the  administration  of  jnstice  in  Inland  waa 
given  in  the  fact  that  in  the  ten  yeara  the  percentage  of 
convictions  on  oommittals  was  76  in  England  and  Wales, 
76  in  Sootland,  and  only  65  in  Ireland.  The  aggregate 
of  committals  for  trial  and  sammary  jarisdiotion  offences 
gave  26-6  per  thousand  for  England  and  Wales,  83-89 
for  Sootland,  and  86-13  for  Inland.  Great  differences 
existed  in  the  oUssea  of  orime  and  offences  in  England, 
Sootland,  and  Inland  respectively.  Honour  and  pro- 
perty were  safest  in  Inland.  The  person  waa  safest  in 
Great  Britain.  Drunkenness  was  wont  in  Inland. 
Oeographically,  orime  was  least  in  the  North-Midland 
and  South- Western  oounties,  and  most  in  the  North- 
western. The  bulk  of  our  criminals  consisted  of  per- 
sons having  no  oceupation  and  of  common  labounre 
whose  means  wen  precarious.  The  nnmben  committed 
for  trial  in  England  in  1880  were  19  per  cent,  less  than 
in  Scotland,  and  6*8  per  cent,  less  than  in  Inland.  The 
amount  of  deposits  in  the  savings  banks  was  80  per 
cent,  more  in  England  and  Wales  than  it  was  in  Scot- 
land, and  7'3  per  uent.  more  than  in  Ireland.  Prosperity 
went  hand  in  hand  with  virtue,  misery  with  depnaaion 
and  crime. 

Courts  or  Justice The  charge  on  the  Consolidated 

Fund  last  year  for  Courts  of  Jastice.was  £687,121  St.  3d. 
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TREASURE  TROVE  IN  FBA.NCE. 


Three  haadred  and  levan  thoaMnd  fmnoa  in  ((old, 
rolled  ap  in  wrappers  of  the  Moniteur  newtpftper  of  the 
time  of  the  ReTolatioo,  were  discovered  l«rt  April  by  » 
oupenter  in  the  wall  of  a  hooae  at  Dijon.  Or.  Ohanat, 
the  owner  of  the  honae,  claimed  the  money ;  bat  an 
aclvarse  olaim  was  set  np  by  the  deaoeodanta  of  the 
Vioomte  de  Honaaier,  who  owned  the  honae  at  the 
time  of  the  Revolntioo,  and  memoranda  in  whose 
handwriting  were  detected  on  the  wrappers  The  Dijon 
tribanal  has  jnat  decided  in  their  faroar,  with  coats 
against  the  owner  of  the  honse,  on  the  ground  that 
their  ancestor  most  have  hidden  the  money  between 
17M  and  1816. 


COHABITATION  AS  EVIDENCE  OF  MARRIAGE. 

The  law  has  its  romances,  and  the  Coarts  witness 
many  scenes  maoh  stranger  than  those  we  read  of  in 
works  of  fiction. 

The  Coart  of  Appeals  of  New  York  have  recently  con- 
sidered a  case  that  involved  a  oarions  phase  of  life. 
(Badger  v.  Badger,  20  Ohio  Law  Jonroal,  692.)  The 
plaintiff  claimed  dower  in  the  lands  of  Jacob  Badger, 
whom  she  alleged  was  her  hnsband.  There  had  been 
no  formal  marriage,  nor  any  express  agreement  between 
the  parties,  bat  simply  a  very  long  cohabitation.  The 
defendants  deuied  the  marital  relation,  and,  in  the 
oonrse  of  the  trial,  the  following  carious  history  was  de- 
▼eloped : 

**  The  decedent  appears  to  have  lived  two  lives.  They 
ran  parallel  with  each  other  for  more  than  a  third  of  a 
century,  and  without  approach  or  collision.  In  one 
locality,  and  among  his  own  relatives  and  friends,  he 
seemed  to  be  a  bachelor,  possessing  considerable  wealth, 
at  the  head  of  a  respectable  basineas,  oooapyiog  rooms 
with  his  sister  and  with  others  daring  much  of  the 
period,  and  if  not  always  at  home,  yet  not  so  freqaently 
absent  as  to  arouse  suspioioa  or  remark.  In  another 
locality  in  the  same  city,  but  perhaps  in  an  humbler 
neighbourhood,  he  appears  as  John  Baker,  living  with 
th*  pIuDtifl  M  his  wifa,  introdacing  her  as  such,  called 
uooM  by  her  nephew,  and  deemed  father  by  her  daughter, 
paying  her  bills  and  azpenses,  furnishing  her  with  the 
food  and  shelter  he  shared,  narsing  her  through  severe 
and  ooatinuad  illness.  Seldom  absent  at  night,  attend- 
ing her  mothw's  funeral  as  one  of  the  family  of  monmers, 
the  ioteroouraa  created  no  scandal,  but  reputed  to  be 
Tirtoous  and  resectable,  and  that  of  husband  and  wife." 

Jacob  Badger  lived  on  Joralemon-street,  in  a  state  of 
single  blaaaedneas.  John  Baker  lived  on  Maodougal- 
street,  in  a  atate  of  marital  bliaa  Jaoob  and  John  were 
the  same  person,  and  yet  not  the  same.  Those  who 
knew  Jacob  knew  not  of  John,  and  those  who  knew  John 
had  never  heard  of  Jacob.  The  result  waa  that  the 
witneaaea  aa  to  Jacob's  celibacy  could  not  testify  aa  to 
John's  reputation  for  chastity.  Inasmuch ,  therefore,  aa 
no  one  cared  whether  Jacob  had  gone  the  way  of  the 
transgressor  or  not,  the  Coart  very  properly  held  that 
witneaaea  who  knew  nothing  about  thia  alleged  matri- 
monial reputation  were  not  competent  to  testify  that 
he  was  not  married. 

"  That  the  decedent  lived  a  single  life  without  pre- 
sence or  appearenoe  of  wife  or  daughter,  at  his  rooms 
when  boarcung  with  his  sister,  was  a  fact  properly 
proved,  and  clearly  admissible.  But  that  among  those 
who  thus  saw  him,  and  before  whom  nothing  had 
occurred  to  raise  the  question,  he  was  reputed  to  be 
unmarried,  waa  pure  hearsay,  explaining  nothing  aince 
there  waa  nothing  to  be  explained.  The  life  of  John 
Baker,  in  Macdoagvl-street,  was  ambiguous  in  the  sense 
that  it  might  indioate  an  illicit  intercourse  or  a  matri- 
monial oonoezioo.  To  ascertain  which,  the  shadow  it 
oast  upon  snrroandiDg  society  could  be  examined  and 
studied  usefully  for  the  solution  of  the  doubt.  The  lite 
of  Jaoob  Badger,  ia  Joralemoa-street,  was  not  ambiguous 
at  all,  and  needed  no  help  to  solve  ite  oharaoier.  It  is 
indeed  said  that  the  parpose  was  to  ahow  a  divided  re- 
pute, and  BO  ooDtradiot  the  reputation  of  marriage, 


which,  to  be  effeotivs,  must  be  gsneraL  Bat  the  Keneral 
repute  proved,  and  that  required  to  be  shown,  does  not 
and  cannot  go  beyond  the  range  of  knowledge  of  the  oo- 
habitation.  It  within  that  range  there  ia  diviaion  as  to 
the  character  of  the  fact,  the  divided  repute  merely  con- 
tinues the  ambiguity  and  determines  nothing," 

In  apeaking  of  this  cohabitation,  the  Court  aaid-: 
"  So  far  as  we  know,  the  asaooiation  began  when  the 
piaiotifi  was  young  and  the  deoedent  in  middle  life,  and 
uontinued  until  he  fell  dead  an  old  man  of  aeventy-aix. 
It  lasted  without  broker  interruption.  It  survived  the 
loas  of  youth  and  ita  attraetiona ;  it  ran  on  throng 
sickness,  paralysis,  and  some  degree  of  mental  weak- 
ness; it  showed  no  traoe  of  the  aatisAsd  passion  that 
tires  of  ita  victim  and  abandons  her  for  new  temptation ; 
it  did  not  change  when  the  girl  had  grown  into  the 
matron  and  beouae  deaf  and  lame ;  it  atayad  with  the 
tenaoity  of  love  and  duty,  remaining  patient  and  faith- 
fal  until  the  end.  It  is  argued  with  great  foroe  that  if 
this  relation  was  that  only  of  lover  and  mistiesa,  it 
approached  atrangely  near  to  matrimonial  tmtb  and 
devotion,  and  gave  to  unlawful  Inat  an  andunooe  and 
virtue  not  common  or  ezpeoted. 

"  The  reputation  attending  this  oobabitation  in  the 
neighbourhood  where  it  existed  and  was  known,  among 
thoae  brought  into  ita  presence  by  reUtionahip,  bnai- 
neaa,  or  society,  was  that  which  ordinarily  attends  the 
dwelling  together  of  husband  and  wife.  It  baa  been 
w^  deeoribed  aa  the  shadow  oast  by  their  daily  Uvea. 
(1  Biahop  on  Mar.  and  Div.,  a.  488.)  In  the  general 
repute  surrounding  them,  the  slow  growth  of  months 
and  years,  the  resnltant  picture  of  forgotten  incidents, 
passing  events,  habitual  and  daily  oondnct,  preaumably 
honeat  beoauae  disinterested  and  safer  to  be  tmated  be- 
cause prone  to  anapeot,  we  are  enabled  to  aee  the  oh*i 
raoter  of  the  cohabitation  and  diaoem  ita  distinotive 
features.  It  is  for  that  reason  that  such  gsnsral  lepute 
is  permitted  to  be  proven.  It  soma  np  a  multitads  of 
trivial  detaila.  It  oompaota  into  the  brief  phraae  of  a 
verdict  the  teaching  of  many  incidenta  and  the  conduet 
of  years.  It  ia  the  average  intelUgenoe  drawing  ita  oon- 
olnaion." 

The  judgment  of  the  above  Court  was  therefor*  n- 
veraed,  becauae  of  the  admission  of  evidence  aa  to 
Jaoob'a  ceUbaoy  given  by  thoae  who  knew  nothing  of 
John. 

'■  We  have  bean  able  to  find  no  oaae  where  such  evi- 
dence as  waa  here  given,  upon  ita  admiasibility  being 
challenged  by  objection,  has  been  held  competent.  The 
evidence  of  reputation,  when  admitted,  is  an  exception 
to  general  rulesi  It  shonld  never  be  allowed  to  stray 
beyond  some  useful  or  necessary  purpose.  In  ita  ^pli- 
cation to  oaaea  of  pedigree  it  is  justified  by  the  dimcol- 
ties  of  proof,  and  confined  generally  to  the  family  and 
relatives  whose  knowledge  is  aaaumed,  and  who  have 
spoken  before  a  oontroveray  ariaen.  In  ita  application 
to  the  fact  of  marriige  it  is  more  than  mere  hearsay. 
It  involves  and  is  made  up  of  social  oonduot  and  recog- 
nition, giving  character  to  an  admitted  and  unconcealed 
cohabitation.  But  in  ita  application  to  a  man  living  in 
appearance  a  single  life,  it  adda  nothing  to  that  faot,  it 
creates  no  further  contradiction  to  an  intercourse  car- 
ried on  elsewhere  under  the  appearance  of  matrimony, 
and  throwa  no  additional  light  upon  it.  It  amonnta  to 
bare  hearaay,  and  the  uoawom  deolarationa  of  persona 
knowing  nothing  of  the  facta  in  oontroveray.  In  tho 
preaeot  oaae  twenty-three  different  witneaaea  were 
allowed  to  teatii^  to  the  reputation  of  the  deoedent  as 
a  baiohelor,  not  one  of  whom,  before  his  death,  had  aeen 
or  heard  of  the  plaintiff,  or  known  of  her  connexion 
with  him.  We  do  not  think  this  evidence  waa  admia- 
sible.  Its  very  volume  and  frequency  indicates  the 
dangerous  effect  it  may  have  produced  upon  the  mind 
of  the  Court,  and  we  cannot  disregard  the  error.— 
Pacife  CoaH  Lano  JoumcU, 


In  the  last  financial  year  the  tees  en  "  bills  "  in  the 
House  of  Lords  were  £30,022,  and  in  the  House  d 
Commons  £81,609. 
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PBOOE88IOH8  IN  THE  STREETS. 

The  oue  of  Beatly  v.  Oillbanit,  reported  in  the  AiiKnst 
nnmber  of  the  Law  Journal  BepoHt,  deals  with  the  in- 
teresting and  important  qnestions  of  law  raised  by  the 
mode  of  proceeding  adopted  by  the  religions  revivalists, 
styling  themselves  the  "  Salvation  Army,"  As  is  well 
known,  opinions  have  widely  differed  on  this  snbjeot. 
Last  October  the  Home  8e<n«tary  was  oalled  npon  to 
give  his  advioe  in  the  matter  by  the  magistrates  of  Stam- 
ford. He  soggested  that  if  riotons  prooeedings  were 
apprehended,  an  information  shoald  be  sworn  to  that 
effect ;  ootioes  shonld  be  issned  forbidding  the  prooes- 
sion;  and,  in  the  last  resort,  the  prooession  shonld 
foroibly  be  prevented  from  forming.  The  sonndness  of 
this  advioe  in  point  of  law  is  negatived  in  Btatty  v. 
OiUbcmkt,  by  the  judgment  of  Mr.  Jastioe  Field  and  I£r. 
Jnatioe  (jave.  Their  judgment  amounts  to  a  decision 
ttukt  a  procession  in  the  streets  is  a  lawfnl  proceeding, 
and  that  those  who  take  part  in  it  cannot  be  bonnd  over 
to  keep  the  peace,  notwithstanding  that  the  prooession 
m^r  reasonably  be  expected  to  raise  a  tnmnlt.  In  form 
the  case  only  decides  that  a  person  charged  with  creat- 
ing an  unlawful  assembly  cannot  be  bonnd  over  to  keep 
the  peace  because  he  is  taking  part  in  a  procession 
which  is,  without  his  so  intending  it,  likely  to  lead  to  a 
breach  of  the  peace ;  but,  in  effect,  the  judges  decide 
the  larger  proposition,  that  by  do  form  of  proceeding 
can  this  kind  of  procession  be  prevented.  This  is  clear 
from  the  fact  that  Beatty  v.  OHlhaiiJa  has,  since  its  de- 
cision, been  considered  conclusive  in  the  case  of  a  mem- 
ber of  a  similar  prooession  convicted  of  assaulting  a 
police  constable  who  had  proceeded  to  lay  hands  upon 
bim  to  stop  the  procession.  The  conviction  was  quashed, 
with  coats  against  the  justices,  as  in  the  case  of  Beatty 
V.  QUXbanlci.  There  is  grave  doubt  whether  there  is 
power  to  give  costs  against  the  justices  upon  a  case 
stated ;  and  so.me  surprise  has  been  caused  by  the  Oonrt 
taking  this  course  when  the  justices  acted  under  the 
suggestion  of  the  Home  Secretary,  and  when  the  point 
involved  does  not  appear  to  be  so  dear  as  the  judges 
seem  to  consider  it. 

The  decision  of  the  Oonrt  on  the  question  upon  which 
they  considered  the  whole  matter  to  turn — viz.,  whether 
those  who  took  part  in  the  procession  were  guilty  of  an 
unlawful  assembly — may  be  accepted  more  easily  than 
its  application  to  all  the  questions  involved.  £ven  on 
this  point,  however,  the  admission  of  tSi.  Jastioe  Field 
suggests  that  there  is  much  to  be  said.  The  learned 
judge  concedes  that  "  every  one  most  be  taken  to  intend 
the  natural  consequence  of  bis  acts ;  and,  therefore,  if 
this  disturbance  of  the  peace  was  the  natural  oonse- 
qnenoe  of  the  acts  of  the  appellants,  they  would  be 
Uable,  and  the  justices  would  have  been  right  in  binding 
them  over."  Bat  what  does  "natural  consequence" 
mean  f  It  does  not  refer  merely  to  physical  necessity. 
If  a  man  carrying  a  red  umbrella  wiJks  into  a  field 
where  there  is  a  savage  bull,  the  natural  consequence  is 
that  the  bull  attacks  hira.  If  on  the  day  of  an  election 
the  most  unpopular  candidate  parades  the  streets  oon- 
spicnously  wesiriag  his  colours,  the  natural  conseqnanoe 
is  that  rotten  eggs,  if  at  hand,  are  thrown  at  him.  It 
could  not,  however,  be  said  that  the  candidate  in  ques- 
tion oonld  be  convicted  on  an  indictment  of  creating  a 
riot  or  nolawfnl  assembly.  The  preaent  decision  goes 
farther,  and  assumes  that  he  conia  not  be  lawfully  taken 
under  iriielter  against  his  will,  still  less  prevented  from 
leaving  bis  house.  We  do  not  think  that  this  is  so  clear 
•8  the  judges  appear  to  consider  it.  No  donbt  English 
law  has  the  highest  respect  for  private  judgment  and 
individaal  rights,  and  generally  forbids  no  act  which  is 
not  nolawtnl  in  itself.  But  there  are  some  oases  in 
which  this  principle  has  been  made  subservient  to  the 
rights  of  the  pubuc.  For  instance,  it  is  in  itself  a  law- 
fiu  act  tor  a  shopkeeper  to  make  his  shop  window  as 
attractive  as  he  can,  and  yet  a  shopkeeper  who  attracts 
a  crowd  oatside  his  window  can  be  convicted  of  causing 
an  obstruction  (  Bex  v.  CarliU,  6  O.  <fe  F^  637).  In  these 
cases  the  intention  is  immaterial,  as  decided  in  HaWt 
ease  (1  Yentris,  109),  in  which  an  exhibition  of  acrobats. 


apparently  in  private  ground,  at  Oharing  Gross  was  pro- 
noanoediUegal,asitdiewadisorderlycrowd.  Some  forty 
years  ago,  a  oonfeotioner  in  Regent-street  had  a  pretty 
daughter,  and  crowds  collected  oatside  the  shop  to  see 
her,  creating  so  great  an  obstmction  that  the  girl's  father 
was  obliged  to  take  her  out  of  the  shop.  It  would  seem 
strange  to  indict  a  man  for  having  a  pretty  daughter ; 
but  if  the  effect  of  potting  her  in  a  shop  in  public  view 
is  to  oansea  block  in  the  street,  it  is  qaits  in  accordance 
with  eonnd  principles  of  public  dnty  to  make  those  who 
place  her  there  amenable  to  the  law.  Before  Northum- 
berland House  gave  place  to  the  present  Avenue,  two 
men,  bv  way  of  bringing  a  bet  to  the  test,  stood  gasing 
at  the  lion  which  need  to  stand  over  the  front  of  the 
house.  The  oonseqaenoe  was  that  an  immense  crowd 
collected  in  Trafalgar-aqnare,  and,  in  all  probability,  an 
indictable  offence  was  committed.  In  deference  to  the 
same  principle  the  figures  of  Gog  and  Magog,  which 
used  to  appear  and  strike  the  hours  in  front  of  a  olock- 
maker's  shop  in  Oheapside,  have  been  silenced. 

The  class  of  oases,  of  which  these  are  instances,  are 
tolerably  familiar.  Whether  or  not  the  principle  of 
them  applies  to  processions  in  the  street  likely  to  arouse 
opposition  requires,  we  think,  at  least  grave  consider- 
ation. If  an  act,  innocent  in  itself,  beoomes  illegal  be- 
cause its  natural  consequence  is  to  obstruct  the  pnblio 
street,  is  it  legal  to  do  an  act  having  a  riot  asite  natural 
consequence  f  If  the  freedom  from  obstruction  of  the 
streets  is  an  object  wbioh  may  be  attained  at  the  expense 
of  fortridding  an  innocent  act,  is  not  the  maintenance 
of  the  public  peace,  iL  fortiori,  snob  an  object  1  It  may 
be  answered  tnat  the  law  never  has  been  applied  in  this 
way ;  but  the  question  remains  whether  the  principle 
of  the  law  does  not  necessarily  inolnde  tbitf  application. 
There  is  a  farther  qoestion  whether  processions  are  in 
themselves  a  lawfnl  use  of  the  streets.  If  they  are  not, 
those  who  take  part  in  them  may  lawfully  be  prevented 
from  so  doing.  It  is  clear  that  the  object  of  the  defen- 
dant in  Btatty  v.  QiUbanIa  was  pnrely  and  simply  to  take 
part  in  a  demonstration.  It  was  not  even  a  procession 
from  one  place  to  another.  The  "  Army  "  with  band  of 
music,  fli^  and  banners,  started  from  their  hall  and 
returned  agnin  to  the  hall.  The  object  was  to  beat  up 
recmita.  Whether  this  is  a  lawful  use  of  the  streets 
deserves  discussion.  It  is  true  that  the  Army  did  not 
stand  still  in  the  street.  If  it  had  done  so,  doubtless  an 
unlawful  act  would  have  been  oommitted.  If  it  walked 
in  procession  from  one  place  of  meeting  to  another,  pro- 
bably the  streeta  would  be  lawfully  used  notwithstand- 
ing the  flags  and  the  band  of  musio.  But  is  it  a  lawful 
use  of  the  streets  to  march  through  the  principle 
thoroughfares  of  a  town,  and  march  back  again  to  the 
same  place  f  Do  the  objeota  with  which  the  streeta  are 
dedicated  to  the  public  include  this  use?  These  are 
questions,  amongst  others,  which  appear  involved  in  the 
present  discussion;  bnt  which  have  hardly  as  yet  re- 
ceived adequate  treatment  in  the  Oonrts.  The  decision, 
it  is  true,  is  in  the  healthy  direction  of  individaal  liberty ; 
bnt  traditional  principles  of  English  law  are  apt  some- 
times to  be  pedantically  applied,  and  to  place  the  general 
righto  of  the  public  out  of  their  true  perspective. — Leut 
JoumaL 


Thx  search  for  lead,  and  ultimately  for  aino  also,  WM 
carried  on  in  the  Mendips,  Somersetobiie,  even  daring 
the  middle  ages,  and  a  curious  code  of  laws  was  enacted, 
in  the  reign  of  the  fourth  Edward,  for  the  regulation  of 
the  industry.  Every  man  was  entitled  to  dig  a  trench, 
and  to  "  throw  his  hackes  two  ways  after  the  rake ; " 
and  then  none  might  work  "  within  the  compass  of  the 
throw."  A  thief  of  ore  was  treated  as  an  Achan.  He 
was  shut  in  his  house,  with  all  that  he  had,  and  the 
building  was  fired  ;  but  after  a  time  he  was  permitted 
to  rush  out  through  the  flames,  purged  of  his  faulte— 
like  purified  metal  from  the  smeltinj^ 

The  Legislatnre  of  Missouri  has  passed  a  bill  tor- 
bolding  tM  sale  or  manafaoture  in  the  State  of  any 
imitation  o<  batter,  whether  represented  to  be  genoine 
or  not, 
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TEXT-BOOK  ADDENDA. 

[Fran  the  Lv  /mimaj.] 

Jtotttw^  OUmta  GoJUoUdation  Act,  184S, «,  93. 

Qod^M  and  Shortt  on  Railaayt,  4S7. 
Tlte  proviaioa  aa  to  mile  posts  is  for  the  benefit,  not  of 
the  oompaay's  passengers,  but  of  other  persons  than  the 
oompaay  using   the  line  for  looomotion  (Brmm  y.  Oreat 
WaUm  RaUway  Company,  61  Lav  J.  Bep.  Q.  B.  166). 


SJi4  Wm.  IV.,  e.  £7, 1.  7. 
Barming  on  Limitation,  117, 
A  title  to  land  may  be  aoqaired  igainat  a  railway  oompany, 
althongh  it  is  not  sapeifluoos  land  {IMibttt  v.  SmUh-Eattem 
JUUltea^  Company,  61  Law  J.  Rep.  Q.  B.  161). 


Carrien  Act (11  Oeo.  IV.^1  Wm.  J7.,  e.  68),  $.  1. 
A  trunk  oontuning  silk,  ftc,  worth  more  than  £10,  and 
nndeolared,  is  "  lost  within  the  meaning  of  the  Carriers 
Aet,  when  sent  the  wrong  way  {and  delayed,  so  that  the 
earriers  are  not  liable  for  injnry  to  the  silk  (HfUlen  r.  Broth 
<£  Co.,  51  Law  J.  Bep.  Q.  B.  166). 


PMie  Health  Aet,  1875  (38  it  39  Viet.  e.  35),  ».  150. 

A  ooIleotiTe  notice  to  pave  given  to  several  owners  is 
sufficient,  and  a  separate  notice  to  each  not  neoessary 
(Simioox  T.  Haadiaortii.  Looal  Board,  61  Law<f.  Bep.  Q.  B. 
168). 

JDairton  Veadort  and  Puirehatert  (Bth  Edition),  157. 

A  purchaser  who  did  not  make  his  objection  to  title  tin 
the  lapse  of  the  seven  days  mentioned  in  the  conditions,  held 
not  entitled  to  reoover  bis  deposit  (Bo$enbtrg  v.  Cook,  61 
Law  J.  Bep.  Q.  B,  170)-O.A. 


As  regards  the  inoomes  of  the  profeasioaal  olaasea  in 
London,  the  law  stftuds  first,  the  average  yearly  income 
of  barristers  and  solicitors  being  oompated  at  £676, 
while  ten  solicitors  and  five  barristers  are  said  to  earn 
over  £10,000  a  year. 

Box  AND  Cox  has  just  been  enacted  in  teal  life.  It 
was  in  Vienna,  and  the  facts  have  been  in  an  andra- 
matio  way  disolosed  at  a  polioe-oonrt.  A  Madame 
Bosentbal  (the  Mrs.  Bonnoet  of  the  pieoe)  let  a  room 
to  two  men  separately.  One  was  enagaged  at  some  gas 
works,  and  waa  ont  all  night,  inoladiog  Sundays.  The 
other  was  porter  at  the  establishment  of  a  tradesman 
(not  a  hatter),  and  was  employed  all  day.  At  last  came 
the  inevitable.  One  man,  having  a  holiday,  found  the 
Other  in  his  bed.  Mrs.  Boanoer  (Madame  £k)sentbal) 
tried  to  explain  that  she  had  let  the  room  on  the  con- 
dition that  one  of  them  should  use  it  only  in  the  day 
and  the  other  only  at  night.  Bat  the  gasman  carried 
the  case  to  the  polioe-oonrt  for  the  return  of  the  oantion- 
money  he  had  lodged  with  her,  and  won  the  day.  Flays 
are  frequently  founded  oo  real  inoidents,  bat  it  is 
seldom  that  inoidents,  as  in  this  case  appear  to  be 
founded  on  a  play. 

FsK  SiAXFS,  —The  total  revenue  from  fee  stamps  in  the 
year  ending  the  31st  of  March  was  £653,449  10&  ad., 
and  net  £650,883  1  Is.  Bd. 


MMouaf't  PUIt.— PreTUon.— Aj  autamn  traadi  on  winter,  slender, 
delleste,  and  pil*.|«ced  jouths  beoome  llitleas,  languid,  and  debili- 
tated, imleis  an  alleratlTe,  combtnad  witli  aome  tonic,  be  admlnlxtered 
to  quicken  their  enfeebled  organs.  This  precise  reqairement  is  suppUed 
in  these  noted  Pills,  which  can  and  will  accomplish  all  that  Is  wanted, 

firoTided  the  printed  Instmctions  sarrounding  tb?m  meet  with  sorupu- 
ous  attention.  Hollow  ay's  Pills  are  espedallj  adapted  to  supply  the 
medical  wants  of  youth,  because  his  medicine  acts  gently,  though  surely, 
as  a  pnrlfler,  regulator,  alteratire,  tonic,  and  mild  aperienL  A  rery 
lew  doeas  of  tbeee  Pills  will  oonvinoe  any  diaooursfad  Invalid  that  his 
cure  lies  In  his  own  hands,  and  a  Uttle  penaTarsace  only  is  domandad 
for  its  completion. 


B00K8   RECEIVED. 

The  BUI*  rfSdU  AcU,1878  and  1881,  vifth  Nota  Ameing 
the  aUeration  in  the  lavi  at  affected  by  the  Aet  of  1882,  and 
Appendieet  qf  Slatutei,  RuUi  of  Court,  Formt  atui  Prece- 
dentt.  By  Miobau,  G.  Gdirt,  LLB.,  of  the  Middle 
Temple,  B«rrister.at-Law.  London :  Waterlow  &  Sons, 
Limited,  London  Wall,  E.G.    1882. 

EBVIEWS. 

The  Prevention  of  Orime  (/retsncO  Aet,  1881,  vith  a  Remtnc 
of  the  peiiey,  bearing,  and  leope  of  the  Aet;  Notei  on  the 
teveral  Seetiont,  ehUfly  ihote  on  the  tubjecl  o/  Summary 
Procedure  for  Qffencet  againtl  the  AcL  By  Hutbt 
HuMPHBETS.  Dublin :  Hodges,  Figgis,  aod  Co.,  Grafton- 
street,  Poblishei*  to  the  Umrersity.    1882. 

"  CoiBcioif  was  not  only  a  failure,  it  had  been  a  disaster. 
Suddenly  one  day  Ireland  awoke  in  joy  to  learn  that 
Mr.  Gladstone  hail  turned  from  his  dread  experiment 
to  courses  more  ooogenial  to  his  nature.  Mr.  Forster 
was  recalled;  the  prison  doors  were  unbarred;  the 
Land  Aot  was  to  be  made  complete ;  the  '  arrears ' 
victims  were  to  be  saved  ;  a  peasant  proprietary  was 
to  beoome  a  reality.  It  seemed  too  much  of  happiness— 
a  moment  too  bright  to  last.  The  men  to  whom  this 
blessed  change  was  ruin,  the  men  for  whose  designs 
this  reooDciliation  was  utter  overthrow,  were  not  to  be 
thus  baffled  without  a  blow.  How  to  tarn  away  the 
spirit  of  amity,  how  to  bring  baok  the  reign  of  hatred 
and  fury,  was  the  problem  for  them.  They  sought  its 
solution,  alas!  in  an  act  destined  to  roll,  as  it  were,  a 
sea  of  blood  between  the  two  nations."  It  was  the  aot 
of  the  Phoenix  Fark  assassins;  but,  adds  Mr.  A.  M. 
BalUvan,  "  over  the  grave  of  the  man  who  represented 
a  policy  of  reoonoiliation  and  justice,  the  tsars  and  the 
hearts  of  two  peoples  mingled,  who  long  had  warred  in 
anger  and  hate.  Here  was  an  opportunity  for  snob  a 
fusion  of  feeling,  such  a  grasp  of  friendship  between  the 
two  countries,  as  had  not  arisen  sinoe  the  memorable 
settlement  of  1783.  Never  before  in  our  time  had  any 
Government  such  a  chance  for  putting  itself  at  one 
with  Irish  national  sentiment.  The  popular  leaders 
proclaimed  their  determination  to  take  the  field  against 
orime,  and  to  lead  forth  the  popular  array  in  behalf  of 
publio  order,  because  justice  henceforth  was  to  be  the 
law.  The  Government  had  opened  the  prison  doors, 
had  proclaimed  alond  the  abandonment  of  Coercion, 
and  the  advent  of  relief  for  the  victims  of  oppression. 
It  needed  but  a  firm  front  and  an  honourable  persever- 
ance in  this  direction  on  both  sides,  and  an  era  of 
happiness  and  peace  might  have  closed  a  long  and 
dreary  strife.  Yet  it  was  at  this  janctore,  and  under 
such  oircamstanoes,  the  Government  decided  on  intio- 
duoing  into  Parliament  a  Coercion  Bill  for  Ireland, 
whioh  was  frankly  declared  to  be  the  worst  and  most 
desperate  measure  of  its  class  ever  couoeived  in  the 
gloomy  annals  of  despotic  times."  Of  the  Act  thus 
referred  to  from  his  own  standpoint  by  the  author  of 
"  New  Ireland,"  Mr.  Humphreys  says :  "  If  it  be  allowed 
that  what  the  preamble  to  this  '  Prevention  of  Crimes 
(Ireland)  Act,  1882,'  sets  forth  is  the  truth,  it  oan 
hardly  be  maintained  that  the  subsequent  enactments 
for  the  prevention  and  repression  of  orime  are  need- 
lessly severe.  The  remedy  does  not  appear  to  be  mora 
than  adequate  to  the  requirements  of  the  disease. 
There  may  be  other  things  to  be  taken  into  aooount ; 
but  then,  as  Lord  Bacon  says,  the  law  does  not  judge 
of  the  caasos  of  causes,  bat  contesteth  itself  with  the 
immediate  cause,  and  so  the  Aot  does  not  for  its 
purposes  deem  it  requisite  to  look  for  reasons  else- 
where. But  althongh  other  causes  be  not,  by  the  Act, 
looked  for  farther  afield,  the  branches  of  the  magistraoy 
appointed  to  execute  justice  in  these  matters  oaonot 
quite  exolade  from  view  the  means  that  prodaoed  the 
abnormal  state  of  things  to  meet  whioh  the  *  operatien 
of  the  ordinary  law  has  beoome  insuffioient.' " 
To  those  branches  of  the  magistracy,  the  edition  of 
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the  Aot  now  prepared  by  Kr.  Hamphreys  will  indeed 
proTe  inTalnaole;  and  certainly,  the  anthor  of  the  well- 
known  "  Jnatice  of  the  Peaoe  for  Ireland"  has  done  all 
that  was  tnbetantially  needed  in  order  to  leadec  the 
Bonunary  prooednre  for  offences  against  the  A.ct  easily 
adminifltared.  His  notes  and  observations  appended  to 
the  yarions  sections  are  pertinent  and  practical ;  while 
for  convenient  reference  fnll  marginal  readings  are 
added,  and  a  dear  and  copions  Index  completes  his 
•zoellent  manual,  which  begins  with  a  looid  Review  of 
the  policy,  bearing  and  scope  of  the  Aot.    Simple  in  its 

Elan  or  ontline,  this  stringent  statnte  is  most  oompre- 
enaive  in  its  character ;  bnt,  however  drastic,  "  as  it  is 
(he  law,  it  mnst,  if  necessary,  be  promptly  and  rigidly 
enforced,  and  so  as  that  the  intention  of  the  legislature 
be  not  frnstrated,  bat  yet  carried  ont  in  a  sober  and 
dispassionate  spirit,  inflicting  no  needless  hardship, 
worry,  or  annoyance  to  innocent  and  simple  folk."  To 
this  end  we  wonld  gladly  see  the  book,  from  which  we 
qaote  those' admirable  remarks,  in  the  bands  of  all  who 
have  to  do  with  the  exeontion  of  the  enactment,  as  well 
as  of  those  who  will  have  professional  oooasion  to  deal 
with  it ;  nor,  from  the  oonstable  np,  will  one  be  found  to 
cavil  with  the  opinion  we  express,  that  the  book  well 
deserves  their  attention  and  approbation. 

Meantime,  we  heartily  hope,  with  Mr.  Humphreys, 
that  long  before  the  end  of  the  statute's  alloted  dura- 
tion of  three  years  "  the  state  of  things  which  called 
this  Act  into  existence  will  have  dissolved  and  passed 
away  from  the  country,  and  so  the  Act  will  quietly 
expire  and  fall  into  disnse."  "  Ck>me  what  will,"  he 
observes,  "it  is  far  better  that,  for  the  reputation  of 
justice,  nothing  be  over-strained.  Better,  far  better, 
that  the  transgressor  escape  punishment  than  that  the 
inflexible  rules  of  justioe  bis  overpassed  to  overtake 
him ;  for  soon  or  late  that  persooiflcatioo  of  the  moral 
reverence  for  law,  the  avenging  Nemesis,  will,  for  any 
vrrong  done  in  her  name,  exact  a  requital."  With  those 
estimable  and  righteous  sentiments,  the  reader  may 
collate  the  words  of  the  Very  Rev.  Canon  Pope,  at  the 
Mansion  House  meeting,  on  the  7th  inst.,  when  advo- 
cating a  commutation  of  the  sentence  of  death  passed 
upon  the  convict  Hynes,  oonvioted  of  murder,  on  a  trial 
nnder  the  Aot :  "  I  wish  40  say  that  the  majesty  of  that 
law  should  be  upheld;  and  to  point  ont  the  fearful 
danger  there  is  that,  the  exasperation  which  has  been 
eansed  by  the  many  murders  which  have  been  com- 
mitted with  perfect  impunity  may  Induce  our  legislators 
to  stretch  the  tension  of  the  law  too  far,  and  seek  for  a 
victim.  I  fear  that  the  majesty  dl  the  law  may  be 
deprived  of  its  garb  of  jnstioe,  and  I  have  a  dread  that 
it  may  be  made  to  wear  the  garb  of  vindiotiveness.  It 
would  be  calamitons  if  the  exasperation  which  has  been 
justly  caused  not  only  in  our  own  country,  bat  throaghoat 
the  world,  at  the  fearful  crimes  that  have  been  com- 
mitted  therein,  shonld  induce  the  law  to  look  for  a 
victim,  or,  where  there  is  even  an  appearance  of  guilt, 
that  a  life  should  be  saorifioed  as  an  atonement  for  the 
murders  committed,  and  for  which  there  has  been  no 
personal  expiation."  And  though  there  may  be  many 
disposed  to  differ  from  the  speaker  in  reference  to  the 
particular  case  dealt  with,  none  can  dispute  the  validity 
of  his  observations  in  their  general  application.  "  The 
amelioration  of  the  ooantry  would  be  dearly  porchased 
by  the  evil  of  the  crime  of  one  murder,"  he  added ; 
"  better  that  we  should  be  reduced  to  the  condition  of 
the  slaves  of  Zanzibar,  of  Africa,  or  of  India,  with  the 
taskmaster'a  whip  over  onr  baoka,  than  that  our  ooantry 
should  be  stained  with  the  gnilt  of  one  mnrder."  Strong 
though  this  may  seem  to  some  now-a-days,  the  teaching 
of  the  true  patriots  of  old  has  been  no  other.'  "I  join," 
wrote  Mr.  D.  Owec-Madden,  in  1848,  "with  the  son  of 
our  immortal  Grattan,  in  saying,  that '  for  the  honour 
of  Ireland'  the  system  of  assassination  must  be  put 
down.  Not  merely  to  save  society  from  anarchy,  but 
to  rescue  onr  national  character  from  the  infamy  cast 
npon  it,  the  assassins  must  be  put  down  by  every  pos- 
sible and  justifiable  means.  In  all  our  tribulations,  in 
all  onr  paat  fends  and  sufferings,  we  were  still  esteemed 
(hzoogh  Europe  as  a  people  endowed  with  wit  and 


oonrage ;  and  every  Irishman  who  really  feels  for  hig 
country  mnst  be  galled  at  thinking  of  the  dastardly 
system  of  assassination  which  in  some  districts  had 
almost  beoome  habitnal.  ■  Multitudes,'  says  Dr.  Ohan- 
ning,  *  never  blnsh  1 '  If  they  could  do  so,  my  country- 
men, on  contemplating  the  foul  stains  on  onr  national 
fame  oast  by  the  assassins,  might  truly  cry,  in  the  soul- 
stirring  woi^s  of  Cowley  : 

"  ■  Come  the  eletenth  plague  rmther  than  lltti  ihould  be  t 

Come  liiik  ui  rather  in  the  lea  I 

Come,  pestUenoe,  and  reap  ui  down ! 

Come,  Ood't  iword  rather  than  our  own  I 

Bather  let  Soman  oome  again. 

Or  Saxon,  Norman,  or  the  Dane  1 

In  all  the  bonda  we  erer  bore. 

We  griered,  wa  ilglied,  we  w^— we  never  BLiraHBD  before.*  ** 
"The  ooantry  has  been  stained  with  blood,"  exclaimed 
Canon  Pope :  "  '  Accursed  shall  you  be,  and  accursed 
shall  be  the  land  which  drank  yonr  brother's  blood.' 
No  wonder  that  we  should  be  uGBioted  with  famine  and 
with  pestilence;  no  wonder  that  our  countrymen  shotild 
be  emigrants.  '  Cain,  where  is  thy  brother  f  The 
oonntiy  has  been  stained  with  blood.  Tour  country 
shall  be  killed,  so  that  it  shall  give  forth  no  ttnli. 
Tour  people  shall  be  vagabonds  npon  the  face  of  the 
earth."  Yea,  too  tmly,  in  the  words  of  the  pattiotia 
"  Speranza," 

■*  Not  our  wrong*  but  our  lina  make  the  olond 
That  darken!  the  land  like  a  ihrood." 


OBITVAET. 

THE  HON.  CHARLES  JAMES  TRENCH. 
Tbs  Hon.  Charles  James  Trenoh,  grandunole  of  Lord 
Ashtown  (3rd  Baron),  who  died  at  his  lesidenee,  6 
Merrion-sqnare,  south,  on  the  Slst  nit.,  in  the  77th  year 
of  his  age,  was  a  son  of  the  late  Mr.  Franois  Trenoh 
(next  brother  of  the  first  Lord  Ashtown),  by  his  marria^ 
with  Mary,  second  daughter  of  Mr.  Henry  Mason,  of 
Shrewsbury.  Bom  in  1806,  he  was  called  to  the  Bax  in 
Trinity  Term  1830.  Mr.  Trenoh,  who  was  until  recently 
County  Court  Judge  and  Chairman  of  Quarter  Seasions 
for  the  Co.  Dublin,  was  raised  to  the  rank  and  pre- 
cedence of  a  baron's  son  in  1840. 


MR.  RICHARD  ANNESLEY  BILLING. 
Mr.  Richard  Annesley  Billing,  who  died  at  his  resi- 
dence, Balaolava-road,  Melbourne,  on  the  Slst  of  Jane 
last,  was  bom  in  1814,  and  was  called  to  the  Bar  in 
1839.  After  practising  in  Dublin  for  some  years,  he 
left  Ireland  in  1856,  in  consequence  of  ill-health,  and 
in  October  of  that  year  was  admitted  a  member  of  the 
Victorian  Bar.  He  was  appointed  one  of  the  lecturers 
in  law  at  the  Melbourne  University,  and  for  a  number 
of  years  gave  a  gold  medal  as  a  prize  to  the  student 
who  obtained  the  highest  distinction  in  his  classes. 
He  was  several  times  solicited  to  beoome  a  candidate 
for  Parliamentary  honours,  but  refused,  and  took  no 
part  in  politics.  At  one  time  he  had  a  leading  practice 
at  the  Victorian  Bar,  and  was  usually  retain^  in  cases 
in  which  the  Crown  or  the  Board  of  Land  and  Works 
was  a  party,  but  for  the  last  threfe  years  he  had  retired 
from  general  practice.  In  1878  Mr.  Billing  was  appointed 
Queen's  Counoil  for  Victoria,  and  in  April  last  he  waa 
appointed  a  County  Court  Judge. 

MR.  CHARLES  HENRY  TANDY. 
Mr.  Charles  Henry  Tandy,  who  died  at  Cliff  Terrace, 
Tramore,  on  the  17th  of  Angnst  last,  in  the  6Brd  year 
of  his  age,  was  a  native  of  Waterford,  and  son  of  an 
eminent  solicitor  in  that  city,  his  brother  Mr.  Bhapland 
Morris  Tandy  being  also  a  solicitor.  He  was  educated 
at  the  tJoiversity  of  Dublin,  where,  among  other  distinc- 
tions, he  won  a  silver  medal  in  clasaios.  He  was  called 
to  the  Bar  in  Hilary  Term  1849,  joined  the  Leinster 
Circuit,  and  took  silk  in  1866.  Mr.  Tandy,  who  was 
appointed  a  Crown  Prosecutor  for  the  Co.  Tipperary, 
was  standing  oonnsel  to  the  University  of  Dublin,  and 
Professor  of  Constitutional,  Criminal,  and  Crown  Law 
at  the  Sing's  Inns, 
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Chamcbkt  DiTinoN. — Lahs  JnsoEs. 


List  of  Petitions  presented  to  the  Land  Judges  m  the  month  of  July,'  1882. 


TITLB  or  MATTBR 


OBJBOT  OP 
PBTITIOH 


PROFIT  RESIT 


SOUGITOB 


Joly 

1 

II 

4 

•» 

6 

II 

II 

W 

6 

11 

7 

» 

ft 
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8 

II 

10 

II 

11 
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18 

II 

14 
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If 

18 
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II 
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II 

19 

II 

If 
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80 

» 

21 

tf 

n 

•1 

24 

■1 

« 

If 

26 

If 

t1 

II 

28 

ff 

2» 

ft 

81 

John  Patrick  Cnnningluim,  owner; 

Lucg  Jane  Keartu,  petitioner 

RoDert  Langley  Hant,  owner ; 

Rtt-  Joaaikan  C.  Head,  petitioner 

Wm.  James  Griffith,  owner  and  petitioner 

Michael  Tbomaa  O'Brien,  owner ; 
The  National  Bank,  petUumen 
Samuel  Lirealey,  owner; 
John  Buckl^,peiHioiur 
Sir  William  Curoll,  Knt.,  owner  and  peti- 
tioner 
Michael  Kayanaf^  and  otheis,  owners; 
Pittr  Moore,  petitioner 
John  Heniy  Roper,  owner  and  petitioner 


Manriea  Fitzgerald  and  another,  owners 
and  petitioners 

Trustee  of  Anthony  O'ReiUj  and  another, 
owners; 

Uathae  B.  W.  ffComtor  and  another,  ptH- 
Amers 

Andrew  Samuel  Kirkwood,  owner ; 

Wm.  Labatt  Pugne  and  another,  petiHonan 

Richard  Keown  Boyd,  owner; 

Hngh  Wation  and  Jamet  A.  O.  Johnson, ' 
peliiioneri 

Philip  W.  Craagh,  owner; 

Itt.  Hon.  Lord  Clonbrock  and  others,  peti- 
tioners 

Andrew  Bell  Booth;  owner; 

John  T.  Tallov  and  anolhiir,  petitioners 

Stephen  Hackej,  owner; 

National  Discount  Co.  (Inland),  petitioners 

Peter  Alexander  Daly,  owner; 

The  Natiottal  Bank,  petitioners 

B.  Townley  Balfour  and  others,  owners; 

Blame;/  T.  Balfour,  petitioner 

Wifliam  Cos,  owner; 

Frances  Peirce,  petitioner 

Jeremiah  Donovau,  owner  and  petitioner 

Nicholas  Butler,  owner; 

BeKnda  Creagh,  petitioner 

Thomas  Byrne  and  others,  ownen  and 

petitioners 
Sir  James  E.  Tennant  and  Settled  EsUtes 
Act 

Michael  Bishop  and  others,  owners; 
Mitlhew  Dufeg  and  othere,  petitioners 

William  Rodgers,  owner; 
Jane  WFarlane,  petitionee 

W.  Langford  Rae  and  another,  owners; 
Catherine  Rae  and  others,  petitioneri 
William  H.  H.  Kirkwood,  owner; 
The  Commercial  Union  Assurance  Co.,  peli- 

tianers 
John  T.  Dillon,  owner; 
Lord  Emlg  and  olhert,  petitioners 
Sanael  Lindsar,  jonr.,  owner; 
Mary  Anne  tAnamy,  petitioner 
James  Watson,  owner; 
The  Bel/art  Building  Societt/,  petitioners 

Thomas  P.  Sherlock  and  another,  owners ; 
Biehard  Lej/ne,  pelitiontr 
Fitzameline  M.  Anketell  and  another, 
owners  and  petitioners 


Sale 
Reeeirer  and  sale 
ReeeiTerandsalr 
Beoeiver  and  sale 

Sale 

Sale 

Sale 

Sale 

Sale 
Sale 

Receiver  and  sale 
Sale 

Receiver  and  sale 

Sale 

Sale 
Eeceiver  and  sale 

Sale 
Receiver  and  sale 

Sale 

Sale 

Sale 

To  sanction 
Rullding' Lease 
Recwver  and  sale 

Sale 

Sale 
Receiver  and  sale 

Receiver  and  sale 
Sale 
Sale 

Sal* 
Sale 


Gal  way 

Tipperary 

Sligo 

Co.  Clare 

Wicklow 

City  Dnhlin 

aty  Dublin 

Cavan, 
Lonsford, 
Meatn  and 
Westmeath 
Longford 

Cavan  and 
Meath 

Rosoommon 

Down, 

Antrim, 

Wicklow 

Cork  and 

Kerry 

Cavan 

DnbUn 

Oalway 

Heath     - 

Limerick 

Cork 

Clare  and 
Galway 
Carlow 

Antrim 

Co.  Dublin 

Tyrone 

Kerry 

Mayo  and 
Sligo 

Rosoommon 

King's  Co. 

Armagh 

Waterford 
TyrMia 


£    a.    d. 

124  16    6 

Hot  suted 

970  10    8 

48    0    0 

Estimated 

62    9    8 

476  14    7 

Not  sUted 

471    6    4 


487  18  4 
Estimated 
12    8 


175    0    0 

Estimated 

5,076  10  10 

659    4    0 

Not  stated 

75  12    4 

478    6    8 

40  17    0 

1,198    0    6 

71    8    8 

NottUtad 

488  15  10 


58    0    0 

Griffith's 

Valuation 

67    0    0 

Griffith's 

Valuation 

887  19    8 

1,089  17    1 


1,496    6    4 

Not  stated 

80    0    0 
^timated 
letting  value 
1,606    9    0 

1,088  11    0 


tfaxaelland  Wddon 
Oeorge  B.  Lgeter 
Wfi.  NtHson  and  Son 
Michael  Larkin 
John  Suckleg 
Mark  C.  BentUg 
John  T.  Binds 
William  Whitton 

Thomas  Kieman 
J.  E.  TarUton 

George  B.  Lgster 
Jamee  Murland  ^  Co. 

Edward  Soper 

John  T.  Tatlow 
Wm.  P.  tt'Evof 
Miehatl  Larkin 
Edward  Carahsr 
Sobtrt  J.  Ferguson 
Daniel  ff  Donovan 
Jamts  Blagmere 
John  D.  Fansfaa 
nomas  B.  Torrms 
Leonard  Uorrogh 

King  Bouslon 

M^GiOicuddg  and 

Mmphji 
MUward  Jones  f  Co. 

John  ffBagan 
Adcm  MUduU  4  Son 
W.  E.  Armstrong 

Maaeatttand  Weldon 

J.  C.  Smith  and  S.  N. 
Barron 
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OOUBT  OP  BANKRUPTCY. 

ADJUDIOATIONB  IK  BANKBUPICI. 

Ttu  (Mm  «r  il<(hi<«ea<iaiu  ariJIrU  ^*m,  llu  JUMvi/onra  fo  tlmUei. 

Bonrka,  WUlUm,  of  Main-street,  Roacrea,  in  tlie  coanty  of  Ttp- 
perary,  draper,  trading;  oa  "  William  Boarke  and  Co." 
Augnst  29 :  Tuetdag,  Siptmbtr  19,  and  Fi'idag,  Ootobtr 
&    H.  F.  iMuAmtm,  solr. 

Teaton,  Comaliaa,  of  Wlnthorp-street,  in  the  dtr  of  Coric,  pab- 
liean.  Angiut  22 ;  Tvetdag,  September  19,  and  Jn^dt^, 
October  6.    Thomeu  £xham,  Son,  and  Brett,  aoln. 


DUBLIN  STOCK  AND  SHARE  LIST 


8EPTEHBSB 

OlSOniFTIOH  OF  STOCK 

Sat.  |Man.|Tnes.|Wea.|TI)nr  Frt. 

a    1    4   1   5    1    «'   7         8 

*P(i4     aovammani 

—  SpeOoomU      .. 

—  Haw  spe  Stock 

INDIA  STOCK. 
4  p  e  Oct.  1888  1  Trafbla.  at      .. 
Si  p  c  Jan.  1931  f  Bk.  of  Iral      .. 

Banks. 
100   Bank  ot  Ireland 
iS   BUer»1an  BaiMitt  Oo. 

IS    London  Joint  atodt 

10          Do.            iKm 
>1  Mvauttr  Baai(Umilt*) 

—  Nat  PrOT.  of  England,  llm. 
10    amUanalBank(Umb»i)  .. 
to   roHonnlo/UporpKUCdj 
a$    PminelalBant 

10            Do.       New 

10   Soirai  Bant 

*S    Union  <(fAuitrtttta 

StAun. 
JO  BrtUab*  Irish    „ 
10  Dandalk  (Umitwl) 
too  Oily  of  DnUIn  .. 
SO  OnUlnAUTerpool  Steam 
ShipBalldingCo. 
Mlae«U*neoas. 
10  Alliance  A  Dub.  Ci>n«  •  n»f 
S          Do.              da.    IfoK 
U    Dai.  Drapery  Whoiue.,  ltd. 
«S    Ir.  C.  S.  Bailding  Society .. 
9H-7  Pttrtottc  AMnranct 
Tramways. 
lo    BeUaatTnmu     ..            .. 
10    Dablin  United  Tramways 
lo   L-pl  UnV  1'ram  *  Baa  I'ta 
10   M'tbMetr.  Tramway,  Lend. 

Hallways. 

JO   Belfastand  County  Down 

$0    Belfast  and  Nortliern  Cos. 

JO   Cork  and  Bandon 

too   Oraat  Northern  (Ireland).. 

loo   Ot.Sonthemand  Western 

too   Midland  Ot  Western 

too   Waterford  A  Cent.  Ireland 

Ikaliway  Prefsranoa 
too   Bairaat«Nth'nCoa,4pc 
toe    D., W., A  W., (percent   . 
too    OtSonth'n  .k  Weat'n  4  p>' 
too   Kid. areat  Western.  4  p  c 
Dabentore  8took8. 

—  Belfast  ANth-n  Cos.  4  pe 

—  DabltnAWIcklow4pe    .. 

—  ObNorthem  (Ireland)  4  p 

—  Do.4tpc 

—  Midland  G  t.  Weat'n,  4  p  c 

—  Do.,  41  p  e 

—  Do.,  41  p  0 

—  L'derry  *  Ennlsklllen  C  p  r 
^    Waterford  A  Central  6  p  c 

mseaUaaeons  Debent. 
Ballaat  Office  DebL,£<«  «8  ad,  4  p  c 
OltyDeb  or£M4std,4pc 
Onb.*aiaaiS.P.Co.(1887)6pc    .. 

Do.  (1888),  t  p  c     „ 
Dnb.  *  Kingstown  4  p  c 

i 

9S< 

I03t 
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loT 
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I07J 
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n 

103 

lojj 
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46_ 
"61 

•oTi 
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9SK 
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no 
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113 

107 

70 

>3l 

I4l 

104* 

lOJ-J 

SiSi 

*  Sharea  not  folly  paid  ap  are  giVen  in  ttaUa.         r  x  d 
Bank  Bate— or  Diseoant-4  per  cent.,  17th  Angost,  1x81 
Ot  Deposit— 1  per  cent..  S3rd  March,  1883 
Name  Days— September  ISth  and  Mth,  1881. 
AoeoantDaya— September  13th  and  37th,  18S1 
Bnitnesa  commences  at  1  80  p.m. 

The  Stock  Bxehange  and  Brokers'  OIBoea  wUl  be  dosed  on  Satnr. 
dajn  dnilsg  tbe  month  ol  Baptomher. 


BIRTHS,  MARRIAQE8,  AND  DEATHS. 

BIBTH8. 
ATKINSON— September  4,  at  BlanorfaaiDlltoa.  Comty  Leitdm,  the 

wUe  of  (Jeoras  A.  Atkinson,  Esq.,  soUdtor,  at  a  daoghtar. 
CHEAKNLEX— September  4,  at  Saltertiiidge,  Oappoqidn,  the  wife  of 

Henry  PMlip  Chsamley,  Eaq.,  D.L.,  High  SheriO,  Connty  Watei^ 

ford,  of  a  eon  and  heir. 
SAUNDERS— September  3,  at  Ldnater-road,  the  wife  of  Fredetlok 

G.  Samidera,  Esq.,  solicitor,  ot  s  son. 
STAVELEY- September  3,  at  Someiaet  Honse,  Nelson^traet,  the 

wife  ol  Jones  H.  StsTeley,  Esq.,  A.B.,  barrister.at-law,  of  a  son. 
WILKINSON—Augujit  39,  at  Falaat««^,  County  Donegal,  tbe  wU«ot' 

Mr.  John  WUltlnaoo,  Clerk  of  Petty  Sessions,  of  a  son. 

MARRIAGES. 

OOHOON  and  PII'ZOERALD  —  September  6,  by  q>edal  Uosaiae, 
William  Henry  (kihoon,  only  son  of  WUllsm  Cohoon,  of  Ringsend, 
Co.  Dublin,  to  Bridget  Joeephlne  Fltagerald,  widow  of  the  late 
John  Vincent  Fitzgerald,  Esq ,  aoUdtor,  of  this  dty. 

CURRY  snd  BEDINOFELD— September?,  at  Northbonme,  Deal, 
Kent,  by  the  Rev.  Thomas  Wood,  H.A.,  TristrsmCmry,  ol  London- 
deny,  to  PhlUppa  Francea,  yonngeat  daughter  of  Thomas  Forrester 
Bedlngfeld,  Ea(|„  ot  Gilford,  Western  Australia. 

MacLAUGHLIN  and  CAMPBELL— September  6,  at  the  Private 
Oratoiy,  (Alchester  Park,  BeUist,  by  the  Meet  R«t.  Dr.  Dorian, 
aasMed  hy  the  Rev.  John  Lynch,  P  P.,  V.F.,  BaUymena,  the  Rer. 
James  Hamlll.  Adm.,  Beltsst,  snd  the  Rer.  P.  M'Kenna,  P.P.,  Fort- 
rush,  Daniel  MmTjmgMiT.  Esq.,  solidtor,  Coleralne,  to  Mary, 
eldest  daoghter  of  Bernard  Campbell,  Esq.,  Belfast. 

HAGUIRE  and  TURNCLIFPE— August  39,  at  St.  Peter  and  Panl's, 
Great  Croaby,  Liverpool,  by  the  Very  Rev.  Canon  Magnlre,  undo  of 
the  bridegroom.  John  Franda.  eldest  son  of  the  late  John  Franda 
Magulre,  Eaq.,  M.P.,  Cork,  to  Uzde,  second  daughter  of  John 
TnmcUSe,  Landsdowne,  Blnnddl  Sanda,  Livarpod. 

NORTH-BOMFORD  and  KATE  —  September  «,  at  St.  George's 
Church,  Iv  the  Rev.  J.  A  Chadwlck,  D.D.,  Rector  ot  Armagh, 
asaisted  by  the  Rev.  George  Martin,  Rector  ol  Aher,  County  Meath, 
and  tbe  Rev.  A.  Elliott,  H  A.,  John  North-Bomford,  Esq.,  J.P.,  of 
Ferrans,  County  Meath,  late  (^ptaln  H.M.  39th  Regiment  to  Mary 
W.  Constance,  ddest  daughter  of  W.  S.  B.  Kaya,  Esq.,  ^.C,  LL.D,, 
1-^-t"'  Uader-Secretaiy  to  the  Lord  Lieutenant  of  Ireland. 

DEATHS. 
KINCHELA— Angsst  37,  at  Kilkenny,  at  an  advanced  age,  Lewis 

ChapdUer  Kinchela,  M.D.,  son  ot  the  Ute  John  Ktnchela,  LL.D., 

formerly  Chief  Justioe  at  Sydney,  N.  S.  Walea,  and  nephew  ot  the 

late  Perrott  'Thornton,  Esq.,  d  Greenville,  J.P.,  formerly   High 

Sheriff  Co.  Csvan. 
M'LAUGHLIN— September?,  at  her  father's  residenoe,  Gardlner's- 

plaoe,  aged  19  years,  Margaret  Mary,  yoongest  surviving  daughter  ot 

WUliam  M'Laughlln,  Esq.,  Q  C. 
ROWAN— August  11,  at  his  residenoe.  Florenoe-terraee,  Londondeny, 

wnilam  Terence  Rowan,  Esq.,  solidtor. 
TRENCH— August  31,  at  his  residence,  Merrion-sqnsre,  Dublin,  flie 

Hon.  Charlea  James  Trandi,  formerly  Oudiman  d  tlie  County  of 

Dublin,  aged  7S  yeara. 

FONBRAL   RBQUI3ITB3   OF    BVBKY 

DESCRIPTION. 

49,      VV  A  L  L  E  R.      50. 
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VERY 


MAX       WHO       SMOKES 

Should  Invest  34  stsmpa  for  the 


■BW  PBaraoTBD 


A.B.C.piPEs 


No  WtT  lOBACcoTo  Smoke  Throuch 
No  Filthy  OilTo  EnTER  The  Mouth 


The  Best 

Selected  Briars 

only. 


JENINOS    ft    CO.,   Inventon,    97,   NxwoATS-STBm.  ' 

Tbe  moat  Perfect  Pipe  invented  slnoe  Smoking  began. 
Proopeebu  Free. <I      - 

DW.        CARROLL, 
•     44,  LOWER  SACKVILLE-8TREET,  DUBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK    OF    NOTEPAPERB    AND    ENVELOPES, 
Direct  in  every  Inataooe  from  tbe  Makers 
They  are  Sold  to  the  Public  at  Whoieaale  Prioea 
His  large  Stock  ot 
LEATHER       GOODS, 
Comprising  Bags,  Purses,  Wallets,  Pocket  Books,  Mctalllo  Memo- 
random  Books,  Blotters.  Writing  Cases, 
With  every  article  connected  with  Stationery, 
Are  Sold  much  under  usual  chargea. 
PrUe  Medal  Account  Book  Manufacturer, 
Letterpress  and  Lithographic  Printer 

£if(ma<<i/Vs«  qf  cAarge.  71 
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PUBLIC  NOTICES: 


KBTABLISBED  lUL 


N  k:_ 


BIREBECK  BA 

Soathunpton  Balldingi,  Chanoerj  Luw. 

OwTtnt  Aecoonti  opened  aooordint  to  the  iwul  pnotlee  of  oilier 
Banken.  uid  Interest  allowed  on  the  minimum  monthly  baUnoei  vihen 
not  drawn  below  tit.  No  eommialon  oluried  for  keeping  Aoooimte, 
excepting  under  exceptional  dreunutanceft 

The  Bank  alto  reoetrei  monej  on  Depoelt  at  Three  per  cent  Intereet, 
repayable  on  demand. 

The  Bank  nndertakei  for  lu  Onatomen,  free  of  ohatf  e,  the  euatody 
of  Deeda,  Writing*,  and  other  Secnritlei  and  Valnabiei  i  the  eoUeotion 
of  BUla  of  Exchuige,  Dlrldenda.  and  Couponi ;  and  the  purchase  and 
•ale  of  Stock!,  Shares,  and  AnnolUeiL 

Lettert  of  Credit  and  Circular  Notea  lamed. 

A  Pamphlet,  vHh  fall  particnlan,  on  application. 

FBANCI8  RAVEN8CB0PT,  Manager. 
6s_ 

Tb«  Biubbck  BciLorao  Socisn'a  AmiDii,  SsoBim  izoud 
Frnt  Hiuioiia. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  Immediate  posHinian  and  no 
TCBt  to  pay.    Apply  at  the  office  of  the  Bixkbecx  BcaDiNO  SocuTT. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
roR  FIVE  SHILLINGt*  PER  MONTH,  with  Immediate 
poaiMrion,  either  lor  building  or  gardening  purpoiaa.  Apply  at  the 
office  of  the  BiaKBSCK  Pbxkbold  Land  Societt. 

A  Pamphlet,  with  full  partloulara,  on  application. 

FRANCIS  RAVBM8CKOFT,  Maoafer. 
goatihampton  BoUdtnga,  Cbanoeiy  Lane.  6; 

WATCHES._JEWELLRRY._Before  yon  boy  a 
watch  or  Jewellery,  aend  for  the  Midland  ConnUes  Watch 
Conpany'a  Catalogue,  beautjf ally  lllnatrated  with  OTer  SOO  copper-plate 
engraTlnga,  and  sent  gratU  and  pott  frte  on  appHoaHon^  AddreM— 'A. 
TsKCT,  Manager,  Vyteitreet,  Birmingham.  i8i 

HENDRICK  and  CO., 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  aHTISTS-  WAREHOUSE, 
28  CLARE-STREET, 
DUBLIN. Io6 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
coiincoTSD  n 
MB.  THOMAS  DEANE, 
17,  DALE-STREET  (»»ar  tk«  Exckangt), 

Twwtj-lTa  TaaM*  vailed  Poucb  and  Sooui.  Mperience. 

BflMentStaO. 

■  ODERATE     CHARGES. 

Referenceo. 


PUBLIC  NOTICES: 


ESTABLISHED  1878. 


I«7 


ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDa 
ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 
ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA- 
ASSURANCE  OK  EMFL0TER8'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
th«  oldent  and  largeat  Company,  Insuring  agilnil  Aeaklanta  of  all 
Unda  Tlie8t.'UoD.LonlKlnnalrd,  Ckainnan.  Babacrlbed  Capital 
X1,000,000.  Fald-apCapltalandReaerTe£340,00([.  Moderate  Premium!. 
Bonua  Allowed  to  Inmren  after  five  yean.  £l,700.00u,  baa  been  paid 
as  compensatloa  Apply  to  the  Clerk!  at  the  Railway  Statlona,  the 
Local  Agents,  or  C4  Comhill,  or  8  Grand  Hotel  Buildings,  Cbaring 
Cross,  London.  William  J.  Vian,  Secretary. 

Agent*— MssRI.  Dudgeon  A  Son,  113  Graf  ton-street,  Dublin,  or  64 
ComhUl,  London.  Messrs.  Stewarts  *  Klocaid,  6  Leinstar- 
streel,  Dnblio.  67 

ilTANTED—Waste  Paper,  Old  Acccrant  Books,  Old 

VT  Lead,  Zinc.  Tailors'  Cntttnga.  Printing  Sharlnga  A  quantity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  by  ibn 
«OHndorewt.,at;,  Britain-lane.  Addiess— PATRICK  HANRATTT, 
28.  FisBBB's-LAiit.  978 

TO  THE  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

Q   F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

t  •  otlrdandthatbelsaLloenaed  Valuator  of  Diamonds,  Jewellery. 
SOrer  Plate,  Pearl  Ornaments,  &&,  for  Pbobate  and  Family  Dmsiox, 
awl  tmsla  from  Yit  long  experience  and  practical  knowledge  to  merit 
a  share  ot  their  patronage. 

lU  OBAFTON-STREET  (Opposite  the  ProToat'i). 

Late  of  Watkbhocsb  A  Co.'s  90 


BILLIARD  BALLS,  CHALKS, 
CUES,  and  TIPS,  and  all  other  BlUard 
Table  requisites,  at  HENNIO  BROS.'  Ivory 
Works,  II,  High-street,  Loadaa.  W.C.  Abo 
the  ohespeet  house  In  the  trade  for  Ivoi;  Hair- 
bruahea.  Mirrora,  and  aB  other  Ivory  ToUst 
articles  and  Ivory  Goods  in  generaL  Old  Bella 
adjoatad  or  axebaaiiad,  and  TaUea  re-ooversd.  Prioe  UstA  Cloth,  snd 
Cushion  Rubber  Samples  Post  Free.— Bstabilshed  1882,  16 

A  RKEARS  OF  RENT  (IRELAND)  ACT,  1882. 

FORMS  PRESCRIBED  BT  THE  RULES. 

A.— Notkje  o{  Intention  by  Landlord  or  Tenant  to  apply  (or 

Arrears Id. 

B;— Joint  Application  by  the  Landlord  and  Tenant  ..        ..    Id. 

O.— Jeiqt  Application  by  Landlord  and  Tenants 4d. 

S.— Notteebj  Tressuiy  requiring  Inveatigation  of  the  Case       ..    Id. 

S.— Applkauon  by  Tenant  for  an  Order  for  Payment  of  Arrean 

to  or  lor  benefit  of  hia  Landlord        14. 

I*.— Application  by  Landlord  for  an  Order  for  payment  of  Arrears 

dne  fegr  Tenant  to  or  for  benefit  of  suoh  Landlord  »    Id. 

O^^tatement  of  Property  and  Effects  of  the  abovs-named 
Tenant  applicable  to  the  sattataction  of  the  Arrears  o( 
Rent         ..  -         M. 

H.— Report  of  Investigator        „    Id. 

X. — Notioe  allowing  Cause  sgsinst  Conditional  Order  ..Id. 

3.—  Notice  to  Landlord  of  Afaaolute  Order  for  payment  to  Mm  or 

for  bis  benefit  of  sum  In  reqiect  of  Arrears  ..    Id. 

K.— Notk:e  to  Tenant  that  Arrears  of  Rent  of  Holding  ire 

Rdeased  and  Extinguished Id. 

Xi._Clal]n  by  Landlord  for  payment  of  Amount  i/i'dwod  to  be 
paid  to  or  for  his  benefit,  wliere  the  Landlord  la  sbfo- 
lutely  entitled .^        ..        ..    Id. 

K.— Claim  by  Landlord  tor  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  wliere  several  Holdings  are  eom- 
prlsed  in  elabn,  and  where  the  Landlord  li  ataolutely 
entlUed Id. 

IT.— XHalm  by  Landlord  for  payment  of  Amonnt  ordered  to  be 
paid  to  or  for  his  benefit,  where  Landlord  himself  is  not 
Inrecelpt  of  Rent  of  Holding Id. 

Q.^.Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  where  Landlord  hbnself  is  not 
in  receipt  of  the  Rent,  and  where  several  Holdings  are 
comprised  In  the  claim  _     Id. 

p.— Notioe  by  Incumbrancer,  Trustee,  or  Beceiver,  claiming  to 

be  entitled  to  Arrears  of  Bent         Id. 

Q.— Notkie  of  Appeal  from  Order  of  Legal  Aadstant  Commis- 
sioner    M        Id. 

B.— Applksation  by  Landlord  for  eancditng  of  Rent.eharge  under 

{9th  Section  ot  Land  Law  (Ireland)  Act,  1881  ..     Id. 

8.*-Applioatlon  \rs  Tenant  for  cancelling  Rent-charge,  created 

under  99th  Section  ot  Land  Law  (Ireland)  Act,  1881  ..      M. 

T.— Joint  Application  hj  Landlord  and  Teiumt  tor  Advance  by 

way  <H  Loan  under  Section  16  4d 

(Complata  Bat  of  Foniu,  post  free,  2b^  8d.) 
ROBERT  WHYTE, 


Ladies'  A  fientlemeD's 


[BootftShoeHannfactHrer, 


1,    NORTH     FREDBBICK-8TBBET 

(J!ii<iaR<<^;iMire}, 

BSTABLIS^ED  OTXB  HALF  A  CBIfTUBT. 

Boots  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  porpoies 

of  eveiy  description. 

All  Work  executed  on  the  Premises  under  my  personal 

soperintesMlMiae. 

None  but  first-class  Workmen  empleyed  la  either  Making  or  RepaMng. 

CASES  for  holding  Thb  Ikisb  Law  Timks,  and 
SoLiciTOBs'  JouBBAL,  (or  One  Tear,  can  be  had.  Lettered  on 
side.  Price— half-bound  Leather.  4>. ;  wbole-bound  Leather,  ts.,by  Post 
4d.  extra,  at  the  OIBce  of  the  Joamal,  SS  Crm  SacKTiLLB-enxn, 

DOBIIB. 


EflABLISBBD  1887. 

"  THE  IRISH  LAW  TIMES  AND  SOLICITORS'  JTOUBMAL," 
"THB  IRISH  LAW  TIMES  REPORTS," 

AHD 

THE    PUBLIC    OBNBRAL    STATUTES, 
Teaily  Subscr^on  (payable  in  advance),  £1  lOk;  SinglA  Copy,  <d. 
Dtlivtrtd  Fre*  In  Tmm  or  Comtry. 
Bacb  Volukib  Bodbd  xa  Halv-cau  oak  be  has  at  thb  Ornci 

AT  TBB  TOLLOWISO  BATES: — 

Vols.  I.  to  X.  0887  to  1878)  •       Ma.  baob. 

Voit.  XL  TO  XV.  a8TT  TO  1881)     -       tOa.     „ 

OmOBt  CS,  UPPBB  8A0XVILLB-8TBEET,  DUBLIN. 


PrintadaiMiriAUibadbTtbaPreprl*tor,JOHB  Falcobbb.  every  Saturday,  at  68.  Upner  Saekville-street.  In  the  Parish  o(  dtThoma' 

and  Oltjr  Of  Dnhlln.-«i(iirda|r,  «ep(an»er  t^  188}. 
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PRIVILBaB   OP   WITOE88E18   A.8   TO 
OBUmNATING  QUESTIONS.—III. 

Thb  cause  calibre  of  TJte  United  State*  r.  Ouiteau  is  the 
most  recent  case  on  the  subject  of  pririlege  as  regards 
confidential  communications  between  husband  and  wife, 
which  came  under  coni^ideration  from  a  novel  point  of 
view,  so  that  the  judgment  ("reported  in  the  August 
issue  of  the  Wettem  JurM)  is  the  more  worth  quoting 
from.    Said  James,  J.,  on  the  appeal  to  the  Supreme 
Court  of  GolomlHa^.,-"  Mrs.  Dunmire,  who.  was  married 
to  the  defendant  in  July,  1869s  and  was  his  wife  for 
foor  vean,  but  had  been  divorced  from  him,  was  asked 
the  following  question  x  'I  will  ask  you  to  state  to  the 
jury  whether,  in  your  association  with  him  (the  defen- 
dant), you  ever  saw  anything  that  would  iiidicate  that 
he  was  a  man   of  unsound  mind  ? '     The.  court  had 
ruled  that  the  confidential  communications  between 
husband  and  wife  were  protected  in  the  examination. 
The  question  was  admitted  under  exception,  and  the 
answar  was:  'I  never  did.'    This  question  called  for 
the  witness's  observation  of  tlw  defendant's  soundness 
or  unsoundness  of  mind,  and  the  objection  goes  partly  on 
the  ground  that,  notwithstanding  the  ruKng  of  the  court 
that  confidential  communications  between  the  husband 
and  the  wife  were  protected,  she  may  have  includ,ed,  afi 
a  part  of  the  basis  of  her  answer,  wha,t  are  understood 
as  communications  from  her  forager  husband.    We  think 
that  the  exhibition  of  sanity  or  insanity  is  not  a  com'^ 
munication  at  all,  in  the  sense  of  the  rule  which  protects 
the  privacy  and  confidence  of  the  marriage,  relation, 
any  more  than  the  height  or  colour,  or  blindness,  or 
the_  loss  of  an  arm  of  one  of  the  parties  is  a  communi- 
cation.    The  mle  which  is  supposed  to  have  been 
violated  was  established  in  order  that  the  conduct,  the 
voluntary  conduct,  of  married  life  might  rest  secure 
npon  a  basis  of  peace  and  trust,  and  rektes  to  matters 
which  the  parties  may  elect  to  disclose  or  not  disclose. 
It  was  provided  in  order  that  matters  should  not  come 
to  the  ught,  which  would  not  do  sp  ^t  all  without  a 
disturbance  and  disregard  of  the  bond  of  peace  and 
confidence  b^etween  the  married  pair.    Therefore  it  has 
not  been  applied  to  any  matter  which  tl\e  husband,  for 
example,  b^s  elected  to  make  public,  by  doing  or  siv^ing 
it  in  the  presence  of  third  persons  ak>ng  with  his  wife ; 
and  it  cannot  be  ai>pMed  to  that  ithich,  whether  he 
will  or  no,  he  inevitably  exhibits  to  the  world  as 
well  as  to  his  wife.    Some  diseases  a  husband  may 
conceal,  and  he  may  choose  whether  to  reveal  them  or 
not.  ^  If  he  should  reveal  the  existence  of  such  a  disease 
to  his  wife,  in  the  privacy  of  their  relation,  she  may 
never  disclose  that  communication,  even  afl^r  the  re- 
lation between  them  has  ceased.    But  sanity  or  insanity 
are  conditions  which  are  not  of  choice,  and  when  the 
disease  of  insanity  exists,  the  exhibition  of  it  is  neither 
a  matter  of  voluntary  confidence  nor  capable  of  being 
one  of  the  secrets  of  the  marriage  relation.    The  fact 
that  there  are  instances  6t  cunning  concealment  for  a 
time,  does  not  affect  the  general  truth  that  insanity 
reveals  itself,  whether  the  sufferer  will  or  no,  to  friends 
and  acquaintances  as  well  as  to  the  wife.    In  short, 
the  law  cannot  regard  it  or  protect  it  as  one  of  the 
peculiar  confidences  of  a  particular  relation.    It  may 
be  added  that  it  is  difficult  to  perceive,  in  any  view  of 
this  subject,  how  the  witness  s  denial  that  the  had 


seen  indications  of  insanity  can  be  said  to  reveal  anr 
fact  which  her  husband  had  communicated  to  her.    u 
our  opinion  that  sanity  or  insanity  cannot  be  a  com* 
munication  witlun  the  meaning  of  the  rule  should  be 
wrong,  it  must  be  remembered  that  sanity  ia  a  pre* 
sumption  of  law,  and  that  the  wife  would  seem  to 
reveal  nothing  to  the  world,  unless  she  should  say  that 
the  existence  of  iraanity  in  her  husband  had  been 
communicated  to  her  by  his  conduct  during  their  con- 
nexion.    We  are  of  opinion  that  no  error  was  com- 
mitted in,  receiving  thia  evid^ce."    But  wlule,  apart 
fron\  inter-communications,   husband    and  wife   are 
now.  competeat   and   compeUable   witnesses  against 
each  other  in  civil,  but  not,  save  so  far  as  the  lav 
Act,  18S2,  previously  dted,  in  criminal  proceedings 
has  been  altered  by  the  Married  Women  s  Property 
(14  &  1 S  Vic,  c.  99,  8.  »;   16  &  17  ib.  c.  83),  the  L,aw 
of  Evidence  Amendment  A.ct,  1869,  (Sa  &  S3  Vic, 
c.  68,  8.  3),  renders   the  parties,  to  proceeding  in- 
stituted in  consequence,  of  adultery,  and  the  husbands 
and  wives  of  such  parties  competent  witnesses ;  with 
the  proviso  that  no  witness  to. any  proceeding,  whether 
a  party  or  not,  is  to  be  liable  to.  be.  a^ked  or  bound  to 
answer  any  question  tending  to  sho;n[  that  he  or  she 
has  been  guilty  of  adultery,  unless  such  witness  has 
already  given  evidence  iit  the  same  proceeding  in  dis- 
proof of  such  adultery.    The' effect  of  this  statute  has 
already  been  discussea  in  a'  fbrcjier  volume  (14  Ir.  L.  T. 
317)  ;  but,  it  may'be'  added  that  in  New  York,  while 
husband  and  wifb  wefe  rendered  competent  witnesses 
in  such  actions  in  1879,  the  Idgislature  in_1880  thought 
fit  to  revert  to  the  original  rm^,  libliUd^  th^m  incom- 
petent to  establbh  any  fact,  exceprt''th,at  o'^  marriage. 
But  in  general  they  are  deemed  coinpetent  'vHtnesses  for 
or  against  each  other  in  civil  caaset,  except  with  regard 
to  confidential  communications  and  'al6tuiks  of  erim. 
con.    ]E^y  the  Act  of  Ma^  10,  1867;  entitled  "  An  Act 
to  enable  husband  and  wife,  or  either  of  them,  to  be  a 
witness  for  or  against  the  other,  o^  on 'behalf  of  any 
party,  in  certi^n  cases,"  it  is  provided  that :  "  Nothine 
herein  contained   sliall   render'  aAyhiistiatid  or  wire 
competent   or   compellable  to   give  evidence  for  or 
against  ^h  other    ...    in  any  action  or  proceed- 
ing for  or  on  acconnt    of  criioiDak  conversation." 
And  this  exception  was  considered'  in  the  notorious 
Tilton-Beecher  case'  (1875),  in  reference  to  the  admis- 
sion of  Mr.  niton  as  a  iritness.   The  defendant  claimed 
that  Mr.'  Tiltoh  was    excluded    altogether^   on  the 
ground' 'that  the  issue  was  r^Mf  the  adultery  of  the 
wife  (Mrs.  'Hlton),  and,  therefore,  the  pluntiS's  tes- 
timony w,ould  be  '^  against"  his  wife.    Among  others, 
the  case  of  Djinn  v.  Kingdom,  I  N.  Y.  Sup.  492,  was 
cited  where  the  husb^nc^  was  held  to  be  incompetent 
ander  the  Act  of  186.7  to.  prove  the  fact  of  marriage^  in 
an  action  of  aim.  con.     On  the  other  hand,  it  was 
argued  for  the  pluntiS  that  Mr.  Tilton  was  not  called 
to  testify  "  against"  his  wife,  biecause  she  was  not  a 
party.    In  refutation  of  the  authoritv  of   Daim  v. 
Kingdom,  supra,  the  case  of  JRrtrie  v.  Howe,  4  N.  Y. 
Sup.  86,  decided  in  the  same  department,  was  dted. 
In  the  latter  case  it  seems  that  the  nnsband  was  allowed 
to  testify  in  an  action  of  crtm.  con.,  without  objection 
either  from  counsel  or  court,  and  the  point  was  neither 
nused  by  counsel  nor  passed  upon  by  the  court  at 
general  term.     The  defence  also  contended  that  the 
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exdiuion  of  the  plaiDtiff  would  fpr«  the  defendant  »n 
undae  advantage,  and  if  plaintiff  was  excluded  as  a 
witness  he  could  not  give  his  testimony  even  on  general 
or  collateral  matter*.  Judge  Neilson  decided  that  the 
plaintiff  was  competent  to  be  sworn  and  to  testify  in 
nis  own  behalf;  but  that  as  to  the  principal  questicHi  at 
issue,  he  was  not  competent  to  testify  in  respect  to  any 
confidential  communication. 


THE  ULASSmO  WOMEN'S  PSOPEBTT  ACT,  1883. 
The  Aot  is  a  measure  of  the  utmost  praetjoal  iai' 
portance,  and  deservas  the  attaotiaii  of  a  far  lai^r 
pnblio  than  generally  oonoerns  itseU  with  the  d«taila  of 
•ooial  leglslatioo.  It  aSeots  evecy  one  in  England  and 
Ireland  who  has  a  wife  or  bnsband.  It  is  not  ooaohed 
in  unduly  teofanioal  phraseology.  Though  it  has  been 
discussed  more  or  less  fully  In  both  Houses,  there  would 
be  considerable  difficulty  in  gathering  its  exact  signifl> 
oanoe  from  any  other  source  than  its  own  provisiona 
It  has  an  interest  for  the  student  of  Englitdb  institutions, 
as  well  as  for  those  who,  aooording  to  the  floe  old  antA' 
Malthusiaa  theory,  reoently  Mvived  by  Kr.  Heory 
Qeorga,  have  done  (heir  duty  by  the  State,  and  its 
operation  ia  poatponed  until  the  Ist  Jan.,  1883,  as  if  to 
give  every  one  ample  time  far  making  aoqnainfeaaee 
with  its  sectioDS.  The  old  common  law  of  England,  as 
expounded  and  glorifled  by  Sir  Williani  Blackstone,  held, 
if  that  be  not  an  inadmissible  personification,  that  the 
husband  was  entitled  to  say  to  the  wife,  ■'  What  is  yours 
Is  mine,  and  what  is  mine  is  my  own."  This  simple 
rule,  founded  on  the  primitive  maxim  that  if  two  rue 
bn  a  horse  one  must  tide  behind,  was  mitigated  and 
complicated  by  «qaitaUe  dootiines  ooDearning  trusts, 
Titoagh  what  was  givan  direetly  to  the  wife  beeame,  by 
operatiqn  of  law,  th«  property  of  the  basbaad,  yet,  if 
trustee*  held  money  on  condition  of  paying  the  interest 
to  t)  married  woman,  they  did  not  fulfil  (heir  trust  by 
giving  it  to  her  husband.  They  were  bound  to  hand  it 
over  to  her,  and  her  receipt,  not  his,  was  their  legal 
discharge.  On  this  theory  was  based  the  practice  of 
making  settlements  on  the  eve  of  marriage.  But  white 
^uity,  that  elaborately  technical  system  sometimes 
%norantly  confounded  with  the  nntntored  promptings 
Of  natural  justice,  thus  ore»ted  and  reoognised  (he 
"separate  property"  of  married  vomen,  the  law  re- 
mained the  same  in  all  eases  where  no  express  settle- 
ment had  been  mada^  Not  till  the  year  1870  did 
Farliameat  see  fit  to  rectify  this  extraordinary  anomaly. 
The  Married  Women's  Property  Ant  of  that  year,  freed 
from  an  error  of  inadvertence  by  the  amending  statute 
of  1874,  seoored  to  a  married  women  for  her  absolnte 
use  the  wages  which  she  earned  by  her  own  labour  and 
the  profits  of  her  own  literary,  artistio,  and  seientiflo 
skill.  Deposits  in  savings  banks  -were  aho  made  her 
own,  together  with  pioforty  to  wbioh  she  bsoame  entitled 
ae  next  of  Ua,  aad  pecoaiary  legaeies  notexoaediag  two 
hundred  poanda.  These  teataUva  advaaoes  towards 
the  ptlBciplea  that  husband  and  wife  may  have  separate 
a*  well  as  joint  intereiis,  and  (bat  it  is  not  in  the 
natnre  of  things  that  maniBge  should  affect  legal 
ownership,  have  been  greatly  extended  and  simplified 
by  (he  Act  of  the  present  session.  A  panper  who  can 
persuade  an  heiress  to  marry  bim  without  a  settlement 
has  no  moral  and  should  have  no  legal  right  to  squander 
-  her  money  unless  she  ehooeea  to  let  him.  In  the  reverse 
ease  settlements  will  still  be  neoeesary,  and  it  may  be 
that  the  nnproteoted  bridegroom  will  learn  (o  plead  for 
(he  safeguard  of  a  seonred  aaani(y.  He  will  have  the 
satiafaotkm  of  kaowiag  that  nndw  this  just  and  oom- 
preheasive  etatnte,  whwh  oonsolidates  besides  amending 
the  law.  Us  wife  ia  beond  to  maintain  him  if  be  would 
otherwise  come  upon  the  parish.  Henceforth  no  one 
will  be  at  a  loss  to  diaoover  what  are  the  mutual  and 
respective  rights  and  liabilities  of  married  people.  He 
will  find  them  all  expresaed  in  a  moderately  short 
compass  and  in  fairly  plain  langtiage.  Thongb  tjiere 
may  y«(  be  room  for  improTement  in  some  partioulara, 
%bm  law  mil  new  be  aototentiaUy  in  acooioanoa  with 


aoand  principle  and  common  sensei  The  Lord  Chan- 
oellor  is  sincerely  to  be  congratulated  on  his  snooess  in 
contributing  to  a  comparatively  barren  session  so  ex- 
oelleat  aad  praotical  a  measuta— i)atfy  iVein. 

We  print  a  letter  which  baa  oonsidarabla  iaxoo  in  it. 
The  writer,  Mr.  Piatt,  points  out  some  of  (he  evils 
which,  in  his  opinion,  are  likely  to  resnlt  from  it,  side 
by  side  with  the  advantages  that  ware  not  considered 
when  the  measure  was  under  discussion  before  it  passed. 
These  advaatagee  are  obvions  enough,  for  the  Act  will, 
io  the  abeenoe  ol  any  express  stipalation  to  (he  ooatrary, 
protect  all  piopnlj  wnioh  the  wife  earns,  gains,  or 
inherits  after  the  marriage  from  being  appropriated  or 
squandered  by  an  nnscmpnloos  or  extmvagant  bnsband. 
Thus  far  its  objects  are  such  as  no  one  can  find  fault 
with;  and  in  all  oases  where  redUass  hasbaods  have 
married  without  making  a  proper  sedlenient,  its  opeea- 
(kin  will  be  distinctly  benefloial  both  (o  (he  married 
couple  and  (o  the  ohildrea.  Unfoctnnately,  these 
benefits  are  oounterbalanoed  to  some  extent  by  draw- 
backs wbioh  have  not  been  pablioly  exposed  with  qoits 
sufficient  force.  Foremast  amongst  these,  in  the  opinion 
of  our  oorrespondeut,  is  the  prospect  now  opened  of 
"  division  "  in  the  household.  The  wife,  now  that  she 
wUl  have  the  complete  control  over  her  part  of  the 
fortune  brought  into  partnership  by  marriage,  may,  as 
Mr.  Piatt  thinks,  be  inclined  to  set  up  a  rival  power  in 
the  doraestio  ciriole,  and  destroy  the  privileges  of  her 
lord  and  master  as  the  reoo^ised  head  of  the  astablieb- 
ment.  There  is  something  in  (bis  plea,  but  it  mast  ba 
remembered  that  in  the  birge  number  of  oases  where 
settlements  are  made  in  the  usual  form,  this  systena 
has  already  been  for  oentnries  established,  and  without 
leading  to  much  of  the  inconvenience  now  antiisipat«d. 
Perhaps  a  more  potent  argument  agaiost  the  Act  ia 
that  it  will  expose  the  wife  to  the  treaoherons  attacks 
of  men  who  will  attempt  to  ruin  her  after  marriage  for 
the  sake  of  getting  some  pecuniary  benefit  out  of  the 

Property  which  will  still  be  hers  if  she  quarrels  with 
er  husband.  There  is,  moaover,  some  injnsMoe  ia 
holding  the  husband  generally  responsible  for  (ha 
expenses  of  the  matrimonial  partnership,  even  wbeva 
the  bulk  of  the  property  apon  wbioh  it  is  supported 
belongs  to  the  wife  and  cannot  be  (onohed  by  him. — 
aiobe. 

Ia  (he  husband  still  the  "  better  half"  of  the  married 
eniatyf  Those  who  have  carefully  studied  the  pro- 
visions of  the  Married  Women's  Property  Act,  passed 
last  session,  will  not  answer  in  the  affitmativa  with  any 

Sreat  confidence.  Opinions,  indeed,  seem  pretty  equally 
ivided  as  to  whether  husbands  are  to  be  congratulated 
or  pitied  in  regard  to  the  alteration  in  their  married 
state  brought  about  by  (hat  measure.  They  are  certainly 
relieved  of  some  of  the  responsibilities;  but,  on  the  other 
band,  Ibey  arc  also  despoiled  of  a  good  maay  powers. 
It  is  a  moot  point  wbsther  they  have  any  right  (a 
oontinoe  to  describe  themselves  as  the  "  head  "  of  Uie 
domestic  establishment.  They  may  still  have  "  an  «ya 
like  Mars,  to  threaten  and  command,"  but  in  pecuniary 
matters  a  wife  with  money  can  securely  set  this  opticM 
demoostratioa  at  deflanos.  There  is  nothing  to  surprise 
us  in  this  further  addition  to  tbe  sum  ot  women's  legal 
rights.  Ooa  of  the  most  marked  social  tendencies  of 
mod«m  life  has  been  in  the  direction  ot  improving  the 
relatita  poSMon  of  women.  But  (heir  legal  status 
attraeted  oomparatively  li(tla  attention  antu  within  a 
recent  period.  All  (he  rigb(s  of  a  wife  irere  suppoaed 
to  be  merged  in  those  of  her  busbaod.  It  was  tafcaa 
for  granted  that  the  husband  and  wife  were  one,  and 
the  bnsband  was  that  one.  And  this  oontinuad  to  ba 
the  current  opinion  long  alter  the  social  condition  of 
women  had  been  ameliorated,  and  men  no  longer  talked 
before  their  wives  and  daughters  as  Squire  Western 
talked  to  Sophia.  Speaking  generally,  however,  the 
women  of  the  present  generation  have  not  bad  any 
serious  ground  for  complaint  as  to  the  social  treatment 
aocorded  them  by  the  o(ber  sex.    They  have  needed 
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legialatioa  in  snob  matters  as  their  employmeoi  io 
faotories  and  miaea,  aud  this  they  aomenrhat  tardily 
obtained.  While  these  reforms  were  being  gradually 
effected  a  new  motive  power  appeared  in  the  shape  of 
ft  sort  of  feminine  revolt  from  the  dominion  of  man.  A 
movement  was  started,  the  object  of  which  was  to  re- 
dress  those  wrongs  of  women  which  oonsiated  of  the 
withholding  from  her  of  her  rights.  They  have  claimed 
a  Parliamentary  vote,  bnt  have,  so  far,  saooeeded  in 
obtaining  only  a  vote  in  Sehool  Board  elections,  with 
the  additional  privilege  of  themselves  being  elected  to 
the  Board.  Having  gained  so  mooh,  one  wonld  have 
enpposed  that  the  triumphant  sex  wonld  at  least  have 
respected  the  time-honoured  institations  of  married  life ; 
bnt  it  soon  appeared  that  this  was  the  very  direction  in 
which  women  were,  with  some  reason,  most  determined 
to  push  their  reforms ;  and  their  efforts,  as  nsnal,  have 
been  rewarded  with  snecesSi  Xhe  reversionary  interests 
of  married  women  were  first  oared  for  by  an  Act  passed 
in  the  year  1867.  In  1870  another  Act  was  passed, 
giving  a  married  woman  an  exolasive  right  to  the  enjoy, 
ment  of  her  separate  earnings.  In  1874  this  measure 
was  amended  by  further  legislation,  and  now  we  have 
the  Aet  of  last  session  to  complete  the  bnsiness, 

The  position  of  a  married  woman  with  a  separate 
estate  is  now  almost  exactly  that  of  a  /sbm  toll.  She 
is  capable  of  acquiring,  holding,  and  disposing  of,  by 
will  or  otherwise,  all  her  real  and  personal  beloagings 
against  the  consent  of  her  husband,  and  without  the 
intervention  of  a  trustee;  She  oan  enter  into  oontraots, 
and  either  sue  or  be  sued  upon  them,  and  is  li^Ie  in 
respect  of  them  to  the  extent  of  her  personal  estate. 
Bhe  can  even  become  bankmpt  on  her  own  aoooant — a 
privilege  of  which  her  unenfranchised  sisters  will  not  be 
greatly  en  vions.  Should  a  wife  lend  ber  husband  money 
for  jiae  in  his  business,  and  he  afterwards  beoomea 
bankrupt,  it  would  appear  that  her  claim  upon  bis 
estate  ranks  after  that  of  the  other  creditors.  The  new 
measure  also  'contains  some  very  stringent  provisions 
for  prevention  of  frauds  npon  creditors  by  gifts  from 
husband  to  wife.  Such  frauds  have  frequently  been 
Committed  in  the  past,  though  they  were  not  easily 
effected  under  the  old  law  governing  a  married  woman's 
property.  Under  the  new  Act  it  will  certainly  be  less 
difficult  than  formerly  to  efieotnally  and  quickly  transfer 
property  to  •  wife,  and  this  fact  would  have  been 
largely  availed  of  by  fraudulent  debtors  but  for  the 
prohibitive  danee  to  which  we  have  referred.  The 
provision  that  a  married  woman  may  e^eot  a  policy  of 
,  Insurance  on  her  husband's  life  for  her  own  separate 
benefit  will  possibly  alarm  a  few  husbands  whose  hold 
on  their  helpmates'  aSeotionsis  not  as  strong  as  it  ought 
to  be.  In  regard  to  remedies  for  the  protection  of  her 
property  the  married  woman  is  now  well  off.  She  can 
take  either  civil  or  criminal  proceedings  against  -  all 
persons,  including  her  hoabaod,  to  secure  herself  against 
MM.  There  is  &e  proper  proviso,  however,  that  she 
•ball  not  bring  a  criminal  action  against  her  husband 
while  she  still  lives  with  him.  In  any  anti-oonnubial 
proceediugs,  either  hushaod  or  wife  is  oompetent  to  give 
evidence  against  the  other ;  a  fact  which  opens  out  a 
fearful  vista  of  matrimonial  revelations  under  the  screw 
of  a  sharp  eaxMS  examination.  Something  is  done  for 
the  poor  husband  in  the  section  which  provides  that  a 
wife  shall  continue  to  be  liable  for  her  ante-nnptial  debts 
to  the  extent  of  her  separate  estate.  Bnt  the  husband 
will  also  be  liable  for  snoh  debts  to  the  extant  of  any 
property  which  he  may  have  acquired  from  cr  through 
sis  wife.  And,  finally,  the  seoUons  in  former  Aota, 
which  rendered  a  married  woman  having  projoerty 
liable  to  the  parish  for  the  maintenance  of  her  husbaod 
and  children,  are  very  properly  repealed.  Taken  alto- 
gether, the  changes  in  the  law  outlined  above  may  be 
ngarded  as  generally  beneflciai,  not  only  to  married 
women,  bnt  to  spinsters,  bachelors,  and  the  community 
as  a  ^hoio.—J}aSj/  Telegraph, 


Thx  Succzsnen  Cutt. — The  stamps  on  suooession  duty 
in  the  last  fiasnoial  year  produced  net,  £736,314  8b.  Id. 


THE  COMMITTAL  OB"  MR.  GBAT. 

There  seems  to  be  a  general  opinion  among  the 
writers  for  the  lay  press  that  contempt  of  court  can 
only  be  committed  with  regard  to  proceedings  aotnally 
pending,  and  that  Mr.  Justice  Lawson's  committal  of 
the  Sheriff  of  Dublin  is  in  some  sense  a  new  departure, 
and  an  extension,  salutary  in  the  particular  oircnm. 
stances,  bnt  somewhat  dangerous  as  a  precedent,  of  the 
doctrine  of  constrnctive  contempt.  It  is  important 
that  it  should  be  clearly  understood  that  this  is  not  tbq 
casci  It  is  quite  true  that  committals  and  floes  (or 
contempt  in  England  have  been  usually,  and  (or  manji 
years  past  entirely,  resorted  to  only  (or  the  purpose  o( 
enforcing  obedience  to  a  court's  orders,  or  preventing 
any  attempt  to  influence  improperly  the  mind  of  the 
court,  or  of  jurymen,  or  of  the  public,  with  respect  to 
pending  or  expiscted  prooeedings.  This  limitation  is 
not,  however,  inherent  in  the  jnrisdiction,  but  has 
arisen  simply  from  the  happy  oircumstaQces  of  our 
times,  which  have  not  only  prevented  any  actual 
attempt  to  obstruct  the  course  of  justioe  by  bringing 
its  general  administration  into  discredit,  but  have 
made  it  inconceivable  that  any  such  intention  shool4 
be  entertained.  It  is  clearly  laid  down  in  Starkie  on 
Blander  (p.  621)  that  contempt  of  oonrt  may  consist  iit 
"  the  publishing  refleotions  on  the  pnrity  of  its  prooeed-i 
ioga  tending  to  obstruct  the  course  of  justice,"  and  that 
"  therefore  every  writing,  letter,  or  publication  Which 
has  for  its  object  to  divert  the  course  of  justice  is  a 
contempt  of  court."  A  comment  upon  a  past  case  may 
evidently  have  (or  its  object,  or  may  have  a  natural 
tendency— acid  that  is  sufficient  (Daa  v.  SUy,  L.  Rept 
7  Eq.  ii) — to  divert  the  course  of  justioe  in  a  future 
one ;  indeed  we  suppose  few  persons  have  any  donb^ 
that  this  was  the  actual  purpose  of  the  pablioations  in 
tbe  Freeman' I  Journal  in  the  ^aie  before  as.  Nor  have 
there  been  wanting,  even  in  recent  times,  oases  within 
the  empire  in  which  snch  comments  have  been  punished 
as  contempt  of  court.  In  1868  the  Oonrt  td  British 
Ouiana,  and  in  1849  the  Chancery  Oourt  ol  the  Ial«  o^ 
Man,  oommitted  persons  to  prison  (or  having  pablisbed 
in  newspapers  libellous  comments  on  ttusir  prooeedingst 
not  apparently  made  with  a  view  of  inflnenoing  the 
result  of  any  case  aotually  pending.  One  oase  was 
brought  by  way  of  appeal  before  the  Privy  Oonnoil 
{M-D«rtiutt  T.  The  JMdget  a/  BtitUh  Quiatut,  30  Ij.  T;  Bep. 
N.  S. :  L.  Bepk  a  f .  0. 841),  and  the  other  by  writ  of 
iabeai  corpua  before  the  Queen's  Beneh  (OrauifiircFi  earn 
13  Q.  B.  613).  But  in  eaoh  ease  the  Snperior  Oourt 
recognised  the  jurisdiction  to  commit,  held  the  oomi 
mittal  regular,  and  refused  to  hear  any  appeal  on  tbe 
merits  of  the  case.  In  answer  to  the  argument  that 
oommittal  was  not  tbe  proper  remedy,  except  in  caaas 
where  the  action  of  the  court  was  actually  obstmotedj 
tbe  Court  of  Queen's  Benoh  referred  with  approbation 
to  the  jndgmeiit  pesparad  by  OUef  Justice  Eardley 
Wilmot  ia  the  oaae  ol  JL  v.  Aimmt  (whieh  was  settled 
without  coming  to  a  hearing),  and  praaerved  in  his 
opinions  and  jndgmenta  (p.  349).  He  there  says : "  The 
arraignment  of  the  inttioeof  tbe  judges  is  arraigning 
the  king's  justiee ;  it  ia  an  impctaatunoDt  of  his  wisdom 
and  goodness  in  tlM  ohoioe  of  bis  jodgee,  and  exoites  io 
the  minds  of  the  people  •  genertd  dissatisfaetion  with 
all  judicial  determinations,  and  indisposes  their  minds 
to  obey  them  i  and,  whenever  men's  allagianoe  to  the 
llkws  is  so  f  nndameutaUy  ahaksD,  it  is  tbe  moat  fatal  and 
meet  daagerooa  obstiaotion  of  justice,  and,  in  my 
opinion,  calls  out  for  a  more  ttfii  and  immediate 
redress  tbaa  any  otlier  obetmetion  wiMttever."  If  we 
substitute  juries  for  judges  tbsae  words  might  seem  to 
have  been  written  with  dlraot  reference  to  tbe  present 
state  of  things  in  Ireland ;  and  aasncedly  Irish  jnriee 
who  now  venture  to  do  their  daty  are  pre-eminently 
entitled  to  the  benefit  of  the  dootrise  quoted  from  Iiord 
Bardwioke  by  Lord  Eldon  in  Sx  parte  Jona  (IS  Vea. 
288),  that  "  persons  oonoemed  in  the  business  of  tbe 
oourt  are  under  the  protection  of  the  oourt,  and  not  to 
be  driven  to  other  remedies  against  libeU  upon  them  in 
that  respect.''    It  oannot  be  denied  that  this  doctrine 
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pata  into  th«  bands  of  the  jodges  a  power  whioh  mi|{ht 
under  some  oiroametanoec^  be  Mriooaly  aboaed;  bot 
•hootd  sndh  oaaes  ever  ariie,  the  eoniAitation  provides 
Boffieient  meaos  of  dealing  with  jadges  who  abuse  this 
or  any  otlier  of  the  powers  entmsted  to  them. 

It  is  to  be  hoped  that  the  CioTeniment  will  not  be 
weak  enotagh  to  be  infloenced  by  the  suggestion  that 
they  onght  to  pardon  Mr.  Gray  tor  fear  a  oomtnittee  ol 
the  Hoase  ot  Commons  shoald  hereafter  report  that  his 
arrest  was  a  breaoh  of  pririlege.  In  Mr.  LongWelleeley's 
ease,  in  1831,  the  oommtttee  appointed  by  the  Honae 
reported  "  that  the  present  ease  "  ii.e^  a  oommital  for 
contempt  in  disobeying  an  order  of  the  Oonrt  of  Chan- 
cery) "  falls  within  the  prinoiple  under  whioh  persona 
committing  indictable  offences  have  been  considered 
not  entitled  to  privilege "  (S  R.  &  M.  M),  and  Lord 
Brongham,  after  argument,  decided  that  that  report 
was  in  accordance  with  tlie  law.  In  the  case  of  Mr. 
Lecfamere  Carlton,  who  was  committed  for  attempting 
to  inflnence  the  oondnot  of  a  master  by  an  improper 
letter,  the  committee  ot  the  House  refused  to  pronounce 
an  opinion  apon  tlie  general  law,  but  reported  "  that, 
ander  all  the  circumstances  of  the  case,  Mr.  Carlton's 
daim  to  be  discharged  from  imprisonment  by  reason  of 

Srivilege  of  Parliament  ooght  not  to  be  entertaiDed  "  (2 
[.  A  0.  8S1) ;  and  in  the  case  arising  out  of  the  Tioh- 
bome  trial,  where  Iiord  Chief  Justice  Cooltbnm  fined. 
Instead  of  oemmiting  Uesars.  Onslow  and  Wballey,  he 
was  careful  to  guard  against  any  supposition  that  he 
tefrained  from  the  severer  course  from  any  tear  that  the 
Bouse  of  Commons  would  interfere  on  the  score  of 
TCiviiege  (28  L.  T.  Bep.  N.  S.  222  ;  L.  Bep.  9  Q.  B.  229). 
From  these  preoedente  we  may  gather  that  It  is 
exceedingly  unlikely  that  any  eommittee  would  advise 
the  House  to  interfere  to  protect  Mr.  Gray.— Xatf 
Timti. 


MISCONDUCT  OF  ;rURIEB.' 

I.  OtMnU  GdntiderutimM. — Whether  miscondaot  of  the 
Jury  will  entitle  the  losing  party  to  a  new  triid,  oannot 
be  answered  without  taking  into  consideration  several 
distinotiooa  1.  Beference  must  first  be  had  to  the 
nature  of  the  cause  en  trial ;  and  there  are  three  classes 
'  ot  cases,  in  each  of  which,  in  some  jurisdictions,  a 
different  rnle  obtains :  First,  civil  cases,  prosecutions 
lor  misdemeanour,  and  aotions  ptt  toia,  and  other  pro- 
Medings  which  are  deemed  to  partake  of  the  nature  of 
both  civil  and  orimioal  actions  ;  second,  prosecutions 
for  feloniee  not  capital ;  third,  prosecutions  for  treason 
and  for  capital  feloniee.  2.  Another  consideration  rs' 
lates  to  the  nature  of  the  particular  act  ot  miscondnot 
oomplained  of,  and  ita  tendency  to  prejudice  or  oormpt 
the  verdiott  8.  And,  finally,  cUstinotionB  are  taken  in 
aome  oonrts  as  to  the  time  when  the  sot  of  misoondnct 
was  committed :  whether  it  was  before  the  particular 

i'uror  had  been  aelectod  and  aworn  in  the  oaae,  or  during 
tie  progress  of  the  trialy  but  before  the  jury  had  retired 
to  deliberate,  or  after  they  had  reoeived  the  charge  of 
the  judge  and  had  retired  to  consider  ot  their  verdiot. 

n.  Atjet  Oommou  to  all  Oomi.  — (It)  Muamduot  not 
tivayt  Orownd  far  new  3V«({,-^.Con8idering  first  those 
roles  whioh  ate  conimon  to  all  aotions,  we  find  it  laid 
down  ia  many  books  that  it  is  not  every  act  of  dis- 
obedience to  the  iojunotionB  of  the  court,  or  other  mis- 
eondnct  on  the  part  ot  the  members  of  the  jury,  which 
trill  entitle  an  nnsaoeesetnl  party  to  a  new  trial.  On 
the  contrary,  jurors  may  be  gailty  of  many  acts  of  im- 
propriety wliioh  will  subject  them  to  pneishment,  but 
wbioh  will  not  operate  to  set  aside  their  verdiot  when 
DO  injury  appears  W  have  resulted  to  the  losing  party.' 

(2.)  SaUnf  and  DrmJang. — Thus,  althouffh  the  old  law 
probihited  jurors  from  eating  or  drinUng  until  they  had 
agreed  upon  their  verdict,  yet  it  was  uways  held  that 
the  mere  fact  that  the  jurors  ate  and  drank  during  their 

(1)  ATnMlMoattMOrgU]lHtion,Ciiatodr,  BidOsodiietotJarla*, 
fejr  Stymaur  D.  Tboiiivtan  (od  Bdwin  a.  MeniUB.  St.  Lsal*:  W.  H. 
tterenion. 

(3)  PHTinhm  r.  Bumphraii,  9  He. ,  Vn ;  NaetB  v.  Aytr,  S3  Me.,  S34 ; 
JTmm  t.  HimM,  1  T«aa  m. 


deliberations  woold  afford  no  ground  for  a  new  trial, 
unless  socb  eating  and  drinking  were  at  the  expense  of 
the  suocesafol  party,  though  it  would  subject  the  jurors 
to  punishment.* 

(3.)  aeparating.—^,  although  by  the  old  law  jorors 
were  kept  together  as  prisoners  of  the  court*  until  they 
had  agreed  npon  their  verdiot,  yet  in  later  times,  when 
justice  came  to  l>e  adminiatned  in  a  less  summary 
manner,  so  that  it  was  found  neoessaiy  in  some  oaaes  to 
protract  the  trial  for  eeveral  days,  the  old  rule  yielded 
to  necessity,  and  the  jurors  were  permitted  to  retire 
from  the  bar  of  the  court  for  needed  rest  and  refreah- 
ment,  under  such  rules  aa  the  oonrt  saw  fit  to  make  to 
prevent  them  from  being  tampered  with.*  They  were 
not  allowed,  in  oaaes  of  treason  or  fdony,  to  separate, 
pending  the  recesses  of  the  coart  for  these  purpoees,  to 
go  to  their  homes,  or  to  mingle  with  the  general  public ; 
but,  acoording  to  a  precedent  aet  by  Lord  Kenyon,  they 
were  placed  in  charge  of  officers  who  were  sworn  "  weU 
and  truly  to  keep  the  jury,  and  neither  to  speak  to  them 
themselves,  nor  to  suffer  any  other  person  to  speak  to 
them,  toucliing  any  matter  relating  to  this  trial."*  This 
rule  of  practice  was  transplanted  into  tliis  oountry,  and 
the  form  of  the  oath  thus  prescribed  has  in  some  States 
been  enacted  by  statute.' 

But  in  the  earlier  periods  of  our  history,  and  in  some 
sections  of  the  coantry  at  tbe  present  time,  pnblio 
accommodations  have  been  ao  inadequate  at  the  places 
of  holding  oonrte  that  it  has  been  found  extremely  diffi- 
cult, and  Bometimea  wholly  impossible,  to  keep  jurors 
together  and  entirely  iaolated  from  the  pnblio,  pending 
these  adjournments  or  during  their  deliberations.  Hence 
another  rule  has  sprung  op,  which,  in  aome  of  the  Btatea, 
is  common  to  all  oaaes,  in  others  not  admitted  in  capital 
oaaea,  and  in  others  not  admitted  in  any  oaaea  of  felony ; 
and  it  is  this,  that  the  mere  fact  that  jurors  have  sepa- 
rated from  each  other,  or  from  the  officer  having  them 
in  charge  dnri»g  adjournments  of  the  oonrt,  or  pending 
their  deliberations,  ia  not  ground  for  a  new  trial.  Some- 
thing more  must  be  shown,  sufficient  to  oast  a  reason- 
able suspicion  upon  tbe  purity  of  their  verdict.*  This 
rnle  is  subject  to  qualifications  which  will  be  explained 
hereafter,  chief  among  which  is  this  \  that  an  unex- 
plained separation,  in  oases  where  the  jury  are  required 
by  law  or  by  practice  to  be  Irapt  together,  creates  a  pre- 
sumption against  the  integrity  of  the  verdiot,  such  aa 
calla  for  the  granting  of  a  new  trial.' 

(4. )  Balding  OomrMmiaation  with  Pettan*  not  oftht  Jvrg.— 
Upon  the  same  footing  reste  the  miacondnct  ot  holding 
communicationa  with  peraona  not  of  the  jury.  The 
mere  tact  that  anoh  oommnnioationa  have  been  held 
will  not  vitiate  the  verdict^  unless  they  were  of  such  a 
nature  as  manifestly  to  corrupt  or  prejndioe  the  mind 

(k)  Purinton  T.  Bumphreyt,  6  He.,  879 ;  fht  OnnmsniMalU  t.  Soty 
U  Flck>,  486,  S18 ;  Thampton  v.  Tht  Commonmaltk,  8  Omtt.,  837,  067  > 
WtlKK  T.  Abra/mnu,  1  HIU  (M.  T.),  307 ;  ZA«  ataU  y.  Bpamm, 
3  Murphy  487. 

(4)  "  when  a  jury  are  charged,  thej  are,  u  It  were,  prtaanen  imttl 
the7  are  dlacbarged : "  BanMer,  J.,  In  BUhop  <if  ilT.  T.  Earl  i/  Kmit, 
Trin.  T.,  U  Hen.  VH,  o  »». 

(»)  Bee,  lor  hutaaoe,  Hardf'i  Ca—,  34  How,  8t  Tr.,414,  where  this 
was  done  after  much  discuHloD. 

(8)  ne  King  t.  StoM,  6  Tehn  Eep.,  S37 

(7)  Bee,  for  Initance,  the  oath  preecrihed  by  the  atetnte  of  MliHHiri 
intrlalaforfelonjr:  1  Rer.  StaU  Uo.,  1878,  aect.  1310. 

<8)  Tht  King  t.  Kinntar,  3  Bam.  *  Aid.,  463;  The  Kktg  t.  fTMlf, 
1  Chit.  Rep.,  401;  Ainu  v.  Paine,  8  Texaa,^lSt;  Brcmdtn  t.  Oranitu, 


1  Conn.,  403 ;  Hu  State  t.  O'Brien,  7  R.  I.,  8»6 ;  Berry  r.  Tlie  State, 
10  Oe.,  Sll,  S34;  yelmn  r.  Tlie  State,  33  Texai,  71 :  TkeState  t.  iSyMk, 
»  lied.  L.,  18,  63;  W<a^/leld  y.  Tke  Slate,  41  Tezaa,  SM;  JaU  t.  T)te 
Stale,  36  Texas,  1 ;  The  Stale  t.  Turner,  W  La.  An.,  e73 ;  ZAe  State  ▼. 
Jfadoil,  13  Fla.,  161 ;  Tlte  State  t  Fox,  Ga.  Doc  ,  pt.  1,  p.  86;  Better  r. 
fan  Dyte,  37  Iowa,  3M:  Ceokr.  WaUert,  4  Iowa,  73;  MiUer  t.  Ifakim, 
6  Iowa,  4M ;  Smith  T.  I^oiiifiKm,  1  Cow.,  331 ;  5(i4<ifiuiii  r.  Barringir, 
16  In<l ,  363 ;  Porter  v.  The  Stale,  3  Ind.,  435 ;  Ednngton  y.  Ktger, 
4  Tens,  88 ;  JTu  Slate  r.  Ifo,  31  Mo.,  493;  WhSinef  t.  The  Stale,  8  Mo, 
166 !  The  Slate  r.  Barloa,  31  Ho.,  446;  The  Slatt  v.  Jttx,  1«  M&,  IS*. 
But  see  Bev.  BUta.  Mo,  1873,  Hot.  1866.  The  rale  has  been  laid  down 
In  the  following  eapltal  cases :  Adami  r.  n«  Pttple,  4T  III ,  876 ;  R-mu 
T.  The  People,  30  IQ.,  3M.  373 ;  The  People  t.  Donfftatt,  4  Cow.,  36,  38 : 
nt  Stalt  T.  Baieoet,  1  Conn.,  401 ;  Coter  r  The  Slate,  SO  Ark.,  63  ; 
BOttntti  T.  The  Stale,  3  Minn  ,  437, 431 1  The  StaU  T.  Miller,  1  Dot.  * 
B.  SOO,  iO» ;  Crane  r  /S^yrs,  6  N.  J.  L.,  110 ;  7>e  Ptopit  T.  Bmttef, 
13  0U,436;  'The  Slatt  T.  Ayhuio*,  46  Ho.,  133 ;  Tht  Stale  v.  Bftttt, 
13  Ma,  337 .  Cam  r.  The  People,  3  Meb ,  367. 
(3)  Bee  cases  inft-a.  III.  (7.) 
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ot  the  partioalsr  jaror,  or  otherwise  to  interfere  with 
the  deliberations  of  the  jary.i°  Bat.  as  an  nnexplained 
•eparation  of  jnrors  from  their  fellows  leads  to  an  in- 
fei«nae  of  tampering,  so  the  faot  that  jaron  have  held 
commnnioations  with  the  saooeestal  party  to  the  snit, 
with  his  friends,  ooansel,  or  agents,  the  natare  of  whioh 
is  not  disclosed,  will  lead  to  saoh  an  interenoe  of  tamper- 
ing aa  will  reqaire  the  verdiot  to  ba  set  aside ; "  for  if 
the  oominnDioatien  were  iDoooeitt,  it  would  be  sasoep- 
tible  of  explanation.  I  shall  eoBsider  this  sabjeot  again." 
(6.)  Tampaing  vi&  the  Jvrg. — Bat  wtiere  the  snooessf al 
party  to  the  suit  is  shown  to  have  attempted,  by  im- 
proper maang;  to  inflaenoe  the  verdiot  in  his  favour, 
whether  by  oormpting  or  intimidating  partionlar  inrors, 
or  by  arooaing  prejodiee  in  their  minds  against  the 
opposite  party  or  his  oaase,  the  veidiot  will  be  set  aside, 
on  grounds  ot  pablio  poliey,  ta  a  pooishment  to  the 
offender  and  as  an  example  to  others,  without  laferonce 
to  the  merits  of  the  oontroversy,  and  without  oomider- 
lug  whether  the  attempt  was  snooessf ol  or  not.** 

(To  be  mnllmud.) 


LAND  LA.W  (IBEiLANO)  ACT,  ISdl. 

To  IiJU«DL0BD8  ASS   TbMAKTS. 

The  Land  CommisBion  &re  desiroas  to  afford  further 
facilities  to  landlords  and  tenants,  who  may  so  desire,  to 
have  rents  fixed  free  of  expense  and  as  rapidly  as 
possible.  With  that  view  they  have  framed  rules  and 
a  form  under  which  parties  may  apply  to  the  Commission 
to  fix  the  rent  in  accordance  with  the  report  of  two 
valners.  Under  the  rales  now  framed  it  is  open  to 
either  party  to  object  and  show  canse  it  so  advised 
before  the  order  made  on  the  valuers'  report  becomes 
absolute. 

'In  case  cause  against  making  the  order  absolute  is 
allowed,  the  case  may,  according  to  circumstances,  either 
be  remitted  to  the  same  valaers  or  sent  to  be  reported 
on  by  other  valaers^  or  else  may  be  sent  to  be  heard  in 
the  usual  coarse  before  the  SaD-Commis8iona« 
The  rules  are  aa  follows : — 

167.  The  landlord  and  tenant  ot  a  holding  instead  of 
proceeding  parsoant  to  Bales  14S  to  147  inclnsive,  may 
•erve  upon  the  Court  an  of'iginating  notice  in  Form  No. 
78,  applying  to  have  a  fair  tent  &ed,  and  coDsenting 
that  such  fair  rent  shall  be  determined  pursnant  to  the 
report  ot  valuers  appointed  by  the  Land  Commission. 
The  Land  Commission  may  thereapoo,  appoint  valaers 
ftud  make  an  order  fixing  the  fair  rent  pursuant  to  the 
report,  unless  cause  be  shown  as  in  next  rnle.  The 
originating  notice,  served  aa  above,  mast  be  accom- 
panied by  the  sheet  ot  the  OrdoAnoe  Map  showing  the 
holding. 

168.  The  substanoe  of  the  conditional  order  shall  be 
notified  by  the  Land  Commission  to  both  parties. 
Cause  against  the  oondibional  order  being  made  absolute, 
shall  be  shown  by  notice  of  motion,  whioh  shall  be 
terved  on  the  Opposite  party  and  on  the  Land  Com- 
mission, not  later  than  ten  days  after  the  notifleatiOD 
by  the  Commission  of  the  substanoe  ot  the  oonditional 
order.  Such  notice,  showing  cause,  may  be  supported 
by  affidavits,  and  it  shall  specify — Ist,  The  grounds  on 
which  the  conditional  order  shonld  not  be  made 
absolute ;  and  8nd,  The  order  which  the  party  showing 
oanse  aska  the  court  to  make.  The  Conrt  on  hearing 
such  motion,  may,  if  it  be  of  opinion  that  the  oonditional 
order  shoald  not  be  mads  absolute,  remit  the  ease  to 
the  same  valaers  or  send  it  to  be  reported  on  by  other 
valuetB,  or  may  send  the  oase  down  to  be  heard  before 

(10)  BarlM  T  Tlu  Stat*,  i  BlMkf.,  114;  Itu  aaler  Otata,  H  N. 
J.  L.,  M9,  ata ;  March  r.  Th*  SM*,  44  TeXM,  M.  82. 

(11)  TV  arnimmvaaUA  t.  Rabf,  13  Ptek.,  4M.  420 ;  AmtMCOT  v. 
/>MK,  38  Cona,  lit;  UarUx  T  ManUidl,  3S  UL,  4W.  8m  Apt t. 
Tkt  State,  8<  Hla.,  131 ;  »ml  t.  n»  Slati,  88  Wm..  864 ;  Ortait  r.  The 
Stau,  g«  MiK,  88 ;  flora  v.  Tlu  Slate,  4  How.  (MlK),  187 ;  JfCam  t. 
Tlu  Slate,  »  Smed.  «  M.,  468, 4«8. 

(12)  In/i-a,  VI. 

(18)  Cottle  T.  CottU,  a  U(..  140 «  Walter  t.  Walter,  11  tS*.,  206; 
Paufflin  T  DoUon,  2  Swan,  848;  Sexton  w.  lelitorre,  4  CoMw.,  11; 
Wra,  VI.  (3.) 


the  Sub-Commission  in  the  usual  oonrse,  or  may  make 
suoh  other  as,  under  the  oiroamstances,  it  may  deem 
right. 

169.  Li  eases  wher«  an  originating  notioe  by  a  landlord 
or  tenant  to  fix  a  fair  rent  has  already  been  served,  it 
shall  be  competent  for  the  landlord  and  tenant,  by 
consent,  in  Form  74,  to  agree  that  instead  of  the  oase 
being  heard  in  the  ordinary  way  the  fair  rent  may  be 
determined  by  valuers  in  the  same  manner,  and  with 
the  same  right  of  showing  oanse,  aa  in  the  preceding 
rates. 


ARREARS  OP  BENT  (IRfiLAlJD)  A01?,  1882. 

The  fallowing  GairaBAL  Ihribuozioms  for  the  Ouidanoe 
of  laveatigatora  have  been  issued  by  the  Land  Com'- 
mission  t — 
The  duties  which  yon  have  to  discharge  are  indicated 
in  the  Act  of  Parliament  (see  espeoi^Iy  ss.  1  and  6), 
and  in  the  form  of  report  (H)  in  the  a^ieadix  to  the 
rules. 

Before  yoa  proceed  to  the  district  asaigaed  to  yoii,  it 
shall  be  your  duty  to  oommanioate  with  the  Petty 
SeaalonB  Clerk  or  Snh-Inspeotor  ot  Constabulary  for 
the  pupoae  of  providing  a  fitting  place  to  hold  your 
inq^ry. 

By  B.  40  of  the  Land  Aot  ot  1881,  inoorporatad  with 
the  Arrears  Aot,  you  are  entitled  to  the  oae  ot  the 
Quarter  Sessions  or  Petty  SobsIosb  Courts. 

If  no  court- house  be  available,  yon  can,  pvrtaaot  to 
rule  35,  hold  your  sittings  in  any  oooyenieot  place,  and 
you  mayt  if  necessary,  pay  for  the  hire  ot  a  room,  bat 
this  expense  is,  it  possible,  to  be  avoided.  Fiias  and 
lights  in  oourt  may  also  be  paid  ion  The  ordinikry  hour 
of  sitting  should  be  10  a.m. 

Oases  will  as  a  rule  be  listed  according  to  electoral 
divisions,  and  it  will  be  desirable,  for  the  convenience 
of  parties,  to  hold  a  sitting  in  each  electoral  division  if 
possible,  even  though  there  may  not  be  a  conrt>hou8e 
in  the  division. 

Yon  will  keep  a  memorandum  in  a  book,  provided  for 
the  purpose^  ot  all  notioes  and  official  letters  sent  by 
yon  through  the  post  or  otherwise, 

You  have  power  to  summon  witnesses  and  enforce 
the  production  ot  rent  books,  receipts,  and  all  other 
documents  which  form  evidence  on  the  question  you 
have  to  try,  and  the  production  of  which  ia  enforceable 
by  law.  You  can,  if  necessary,  adjourn  an  investigation 
from  day  to  day,  or  for  such  time  as  yoa  may  deem 
requisite.  You  may  iu  some  cases  have  to  oonsider 
whether  an  adjournment  shoald  not  be  had  in  order  to 
enable  the  Treasury  to  interrene^ 
Forms  of  summons  will  be  supplied  to  yoa. 
If  yon  find  that  the  application  is  practically  nnop- 
posed,  it  will  necessarily  be  yoar  doty  carefully  to  sift 
the  evidence  so  as  to  take  oare  that  no  in  jastioe  bo  done 
to  the  public.  You  have  not  any  direct  power  to  ad- 
judicate as  to  costs,  but  if  any  grounds,  in  your  opmion, 
exist  why  one  party  should  pay  ooste  to  another,  you 
Shoald  state  so  in  yoar  report, 

Your  reports  ahonld  be  transmitted  wHhont  delay, 

by  post,  to  the  Comptroller  ot  Arrears,  Land  Oommis- 

sioD,  Merrion'-squai*,  Dublin.    "Ho  postage  is  payable 

on  letters  or  doouments  sent  to  the  Land  Commission. 

We  wonld  direct   your  attention  to  the  following 

poiots:— 

You  are  to  ascertalti  whether  the  holding  !s  one  to 

whteh  the  Land  Law  (Ireland)  Act,  1861,  applies; 

you  will  see  by  s.  68  ot  that  Act,  the  several  classes 

of  tenanciea  which  are  ezoladedfrom  its  operation ; 

you  will  also  have  regard  to  s.  8  ot  the  Arrears 

Aot,  bringing  holdings  subject  to  existing  leases 

nndsr  its  operation, 

8.  1,  BHb-a,  3,  Of  tbe  Arreafa  Aot  enacts  that'^the 

saleable  value  of  the  tenant's  interest  shall,  so  fat  as 

the  Oommisdoners  think  it  reasonable,  be  taken  into 

aoooant  io  asoertaining  whether  the  tenant  is  unable  to 

discharge  such  antecedent  arrears."    Yon  will  inquire 

and  report  whether,  under  all  the  cironmstances  of  the 

ease,  you  consider  it  reasonable  to  take  the  saleable 
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valne  of  (he  tensnt'a  interest  into  aoooant  to  any  and 
what  extenk  This  ahoold  be  done  so  as  not  to  oonflict 
with  preyioas  enactment,  under  whioh  the  tenant's 
inability  to  pay  the  anteoedent  arrears  is  an  inability  to 
make  sach  payment  without  loss  of  his  holding  or  de' 
privation  ol  the  means  necessary  for  the  cultivation 
thereof. 

In  Considering  whether  the  tenant  has  satisfied  the 
rent  for  the  year  of  the  tenancy  expiring  on  the  last 
gale  day  of  1881,  yon  will  have  particnlar  regard  to  the 
provisions  of  a.  1,  sab-s.  3. 

tinder  that  sub-section  payments  made  in  the  year 
of  the  tenancy  expiring  on  the  last  gale  day  of  1881,  or 
sabeequeotly,  down  to  the  30th  of  November,  1882,  are 
deemad  payments  on  foot  of  the  year  of  the  teuanoy 
endiag  on  the  last  gale  day  of  ISSl,  so  that  if  there 
were  a  May  and  November  tenancy,  a  payment  made 
between  the  Ist  of  May  and  1st  November,  1881,  wonld 
be  a  credit  as  against  the  May  rent  of  1881,  but  not  as 
against  the  November  tent  which  had  not  then  accrued 
due. 

Farther  attention  is  requosted  to  the  provision  re- 
garding what  is  commonly  termed  "  the  hanging  gale." 
By  the  sub-section  referred  to,  wherever,  aoooiSiug  to 
the  ordinary  coarse  of  dealing)  the  May  rent  is  paid  in 
the  following  November,  and  the  November  rent  in  the 
follovring  May,  the  asnal  time  of  payment  is  deemed  to 
be  the  time  when  the  rent  acoraed  due,  so  that  the 
March  or  May  rent  of  1881  would  not,  in  case  of  the 
hanging  gale,  be  deemed  to  have  acoraed  due  nntil  the 
September  or  Noveml>ar  of  (hat  year,  and  the  September 
or  November  rent  not  ontil  the  following  March  or  May, 
1883. 

Aocordingly,  payments  made  by  the  tenant  which, 
in  the  absence  of  the  onstom  of  the  hanging  gale,  would 
be  credited  as  against  the  rent  of  1881,  may  not  be  so 
where  that  oustom  existsi 


THE  BILLS  OF  EXCHANGE  ACT,  1883. 

The  Act  which  is  now  in  operation  is  our  first  effort 
in  the  way  of  a  code,  and  as  such  it  is  a  most  important 
and  interesting  experiment,  that  may  lead  to  great 
things  in  the  future.  The  subject  was  certainly  a  good 
one  to  begin  upon  ;  and  the  work)  as  far  as  can  yet  be 
jadged,  seems  to  be  thoroughly  well  done.  To  have 
seventeen  statutes  either  wholly  or  in  part  repealed  is 
a  step  in  the  right  direction ;  while  that  one  Act  shoald 
apply  equally  to  the  three  kingdoms  is  an  nndoubted 
gain.  Nearly  all  the  statute  is  old  law,  but  there  are 
one  or  two  new  points  that  are  worth  noting,  while  in 
many  oases  doubtful  qnestions  have  lieen  set  at  rest. 
Then  we  see  that  postdated  bills  and  cheques  are  to 
be  held  valid,  that  notarial  expenses  will  be  recoverable 
against  an  aooeptoi^  and  that  Christmas  day  and  Good 
Friday  in  Scotland  are  plaoed  in  the  same  position  as 
are  those  days  in  England  with  regard  to  bills  falling 
due  (hereon.  In  one  section  we  find  that  the  custom  of 
Liverpool  notaries  as  to  bills  drawn  upon  cotton 
spinners  in  Lancashire  under  which  they  protest  a  bill 
returned  by  post  dishononred  at  their  own  offices 
instead  of  at  the  place  of  dishonour  is  made  legal.  In 
another  it  is  laid  down  that  where  a  bill  is  drawn  in 
one  country  payable  in  another  the  due  date  is  deter- 
mined by  the  law  of  the  latter  oountry.  This  is,  of 
coarse,  not  new,  but  it  is  ivell  to  have  it  thus  clearly 
stated.  No  days  of  graoe  are  allowed  by  the  law  of 
France,  so  that  while  bills  drawn  in  Paris  upon  London 
get  the  three  days'  grace,  this  is  not  so  vise  vend.  It 
was  assuredly  a  good  idea  to  make  the  Aet  include  the 
Scotch  law,  and  we  are  glad  to  see  that  this  assimilation 
was  found  to  be  praotioable  except  in  one  particular. 
In  Scotland,  where  the  drawee  has  funds  in  his  hands 
available  for  payment  the  Mil  operates  as  an  assign- 
ment of  the  sum  for  whioh  it  is  drawn  in  favour  of  the 
holder  frem  the  time  when  it  is  presented  to  the 
drawee,  The  sound  sense  of  this  rule  will  be  evident 
to  every  man  of  business,  and  its  adoption  in  England 
was  strongly  reoommended  by  the  commission  of  185S, 
but  it  has  not  yst  been  aooepted  amongst  onzselvae,  and 


so  it  remains  a  solitary  exception  in  the  new  code 
With  regard  to  the  procedure  upon  bills  of  azcbanga 
no  alteration  has  been  made,  so  that  we  must  oontinue 
content  with  oar  dow  prooess  by  ordinary  action,  while 
the  Scotch  still  enjoy  their  rapid  proceeding  of  sommaiy 
diligsnoei  in  favoor  of  whioh  there  is  much  to  be  said. 
We  cannot,  however,  get  everything  at  once,  and  for  the 
present  we  may  rest  satisfied  with  having  obtained  a 
dear  and  complete  code  of  the  law  relating  to  bills  of 
exchange. — jroaeftotM-  OmarMm. 


TEXT-BOOK  ADDENDA, 
[Frant  the  £a«  /ramoJ.] 
atatuU  of  Pravdt  (t9  Oaf.  t,  e.  S),  t.  4. 
An  agreement  for  sparling  held  to  require    a  writing 
{WMtr  V.  lee,  61  Law  J.  Bep.  Q.  B.  171). 

Parliamentary  Btgiitrvti«n  At*,  187S  (H  *  4S  Vic,  e.  te , 

t.S8. 
Rogert  on  Eleetione  (ISA  Editi«n),  156. 

Hie  revinng  barrister  may  amend  an  objection  by  insert- 
ing  the  abode  of  the  objector  {Adanu  v.  Bottoek,  61  Law  i. 
Bap.  Q.  B.  176). 

Stjfrtteiitatim  .ef  PeopU  Act,  1867  (30  A  SI  Fie.,  «.  lOt), 

*  4. 
Ragtn  on  JNeetiont  (IStK  Bdition)i  199. 

The  daelaratioD  sigaed  by  a  lodger  claimsnt  ia  prima  faeit 
evidence  of  tlie  facts,  whether  on  a  first  or  sabseqoent 
chum,  and  the  dsimant  need  not  appear  te  loppoit  them 
(Nuth  V.  TatnpUn,  61  Law  J.  Bep.  Q.  B.  177)— C.A. 

Parliamentary  Segiitration  Act,  1878  (41  A  41  Vie.,  e.  t9), 

t.B. 
Rogert  on  Sleetion*  (lSt\  BcUtion),  7S. 

A  claimant  of  ■  vote  who  is  a  lodger  cannot  claim  as 
tenant  of  part  of  a  hooie  (BraiUey  v.  Baylie,  SI  Law  J. 
Bep.  Q.  B.  188)— O.A. 

IHxon  on  Probate,  391. 
The  will  of  an  Bngliih  Udy,the  wife  of  analien,  exeonted 
according  to  English  forms,  eannot  be  proved  (Tn  the  Qoode 
of  Baroneu  von  Butetk,  61  Law  Ji  Bep.  P.  D.  &  A.  9>. 


MereKant  SUppiiu/  Aet,  187S  (96  A 37  Vie.,  e.  86),  $.  17. 

A  ship  driven  from  her  mooriDgs  in  a  gsle  held  excused 
from  the  liabilities  of  a  want  of  side  lights  ;  but  the  Bait 
dismiued  without  costs  (The  Buckkurttf  61  Law  J.  Bep. 
F.  D.  ft  A.  10). 
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the  tmtittUei  of  Ghtiut  and  JutUnian,  the  Tieehte  Tablet, 
and  the  OX  Vltllh  and  OXX  Yllih  Novdi.  With  Intro- 
duelion  and  Tranelation.  By  T.  Lambibt  Mbabb,  M.  A., 
LL.D.  (Land.),  of  the  Inner  Temple^  Barrister-at-Law, 
Ac  London:  Stevens  and  Sons,  119  Chancery-lane. 
1882. 

A  Mtinual  o/  the  Law  relating  to  Bille  of  Sale  jn  Ireland, 
and  their  Regidratim  under  the  BUlt  of  Sale  (Ireland) 
Act,  1879  (4SA43  Viet.,  e.  SO),  with  a  OoUeetion  of  Formt 
and  PrtceiUntt.  By  WntiAH  Gbbih,  B.A.,  Barrister- 
at-Law,  fto.  Dublin :  E.  Fonsonby,  110  Orafton-atreet. 
1882. 

Prineiptei  of  the  Bngliih  Law  of  Oontraet  and  of  Agency  in 
iu  Relation  to  Oontraet.  By  Sir  WiLbiAX  B.  Aoaon, 
Bart,  D.C.L.,  of  the  Inner  Templa,  Bairister-at-Law, 
Sua.  Seoomd  Edition.  Oxford:  At  the  Clarendon  Press. 
1882. 

The  Elemente  of  Juriiprvdenee.  By  ThokaB  Ebbkinb  Hob- 
liAMDj  D.C.L.,  of  Lincoln's  Inn,  Barrister-at-Law,  Aol 
Second  Edition  (Enlarged).  Oxford :  At  the  Clarendon 
Press.    1882. 
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BEVIEWS. 

Tie  IriA  Lautd  Quettion:  vhat  it  Involva,  and  how  alone 
Ueanb*  MttUd.  An  Appeal  to  the  Land  League*.  By 
HlHBT  GaoBSl,  author  of  "Ppograu  and  Povaity." 
London :  Wm.  Keevea,  185  Fleet-stieet.  ICanchester  : 
John  Heywood  ft  Soda.  Olu^vr  :  OuneroD  &  Vrngaaon, 
W«Bt  NUe-stnet. 

nu  Anton  of  Sent  {Irelantt)  Act,  1888,  together  uith  the 
IMee,  Forme,  ATote*,  and  a  General  Index,  and  the  addi- 
tional XMlte  and  Forme  under  the  Land  Law  {Ireland) 
Act,  1881.  By  W.  H.  Kibbit,  Esq.,  M.A..,  T.C.D., 
Barriatar-at-Law,  aathoi  of  "  The  Law  and  Praoties  of 
the  Iriih  Bankrupt  Court,"  &0.  Dnblin  :  Hodges,  Figgis, 
ft  Go.,  Grafton-street,  Publishers  to  the  Unirsraity. 

A.S.O.auidetoiheArrear*Acl,188g.  With  the  Act,  Rulee, 
and  Prin^xU  Forme  annexed.  For  the  uee  qf  IriA  Land- 
lerde  and  Tenant*.  By  GaOBSI  Fottull,  Jun.,  Solicitor. 
Seoond  Bditiou,  Corrected  and  Enlarged.  Dublin :  M.  H. 
Gill  ft  Son,  SO  Upper  Sackville-atreet     1882. 

"  Mb.  JuanoB  Fitzobbald  speaks  tmth."  This  polite 
admission  forms  the  subject  of  Hr.  George's  opening 
remarkB,  in  the  singalw  little  tractate  now  before  as. 
"In  charging  the  DnUin  jury  in  the  Land  League 
oases,  Mr.  Jastloe  Fitzgerald  told  them  that  the  land 
laws  of  Ireland  were  more  faTonrable  to  the  tenant  than 
those  of  Great  Britain,  Belgium,  or  the  United  States. 
Aa  a  matter  of  fact,  Justice  Fitzgerald  is  right,"  Mr. 
George,  thus  writing  in  March,  1881,  himself  hails  from 
America;  and  aa  to  it  be  obserres,  "Let  me  ask  the 
men  who  to  applauding  andienoes  are  nightly  compar- 
ing the  freedom  of  America  with  the  oppression  of 
Ireland — let  me  ask  the  Bepresentativea  who  voted  for 
that  resolation  of  sympathy  with  Ireland,  thia  simple 
qaeetion :  What  would  the  Irish  landlords  lose,  what 
wonid  the  Irish  tenants  gain,  if,  to-morrow,  Ireland  were 
made  a  State  in  the  American  Union  and  American 
law  substituted  for  EngltBh  law  7  I  think  it  will  pa^e 
them  to  reply.  The  truth  is  that  the  gain  woald  be  to 
the  landlords,  the  loss  to  the  tenants."  And  this,  too, 
was  said  long  before  the  paseing  of  the  Arrears  of  Bent 
(Ir.)  Act,  1882— nay,  before  the  Land  Aot  of  1881  had 
come  into  operation ;  and  while  applauding  aodienoes 
had  all  the  reason  they  ever  had  for  endorsing  the 
land-law  riewa  of  the  orators  of  the  Land  Agitation, 
and  aympatbiaing  in  their  anathemas  againat  the  laBd> 
lords.  The  only  wonder  seemed  to  be  that  none  of  the 
rhetoricians  of  the  day  thought  of  pointing  his  perora- 
tion with  Byron's  lines : — 

"  For  what  wen  all  thoae  Itnded  patriots  bom? 
To  himt.mnd  Tote,  and  ralaa  the  price  of  oom. 
Bate  In  thair  bam,  tbeia  BaUne  Ullen  lent 
Their  brethren  out  to  battle.    Wh;  f  tar  rent 
Tear  altar  year  thaj  votad  oant.  per  cant : 
Blood,  aweat,  and  taar-wmng  ndiliona.    Why!  for  rent. 
TbcT  roared,  they  dined,  they  drank,  th^y  gwore  they  meant 
To  Aa  lor  England.    Why,  theti,  lire  for  rant  f 
And  will  they  yit  npay  the  traaaarea  lentf 
No  1  down  with  everything,  and  np  with  rent 
Tbair  good,  ill,  liealth,  wealth,  joy,  or  diioontent, 
Befaic  end,  aim,  rallglan-rent  rent,  rent! " 

Well,  we  have  had  our  land-quake,  and  not  yet  have  we 
bad  Mr.  Qeorge'a  scheme  realised  for  the  nationalizatioa 
of  the  land — "  not  that  it  be  bought  from  a  small  olaaa 
And  sold  to  a  larger  class,  bat  that  it  be  resumed  by  the 
wholo  people."  "  How  ahall  thia  b«  done  t  Nothing  ia 
easier,"  in  Mr.  Gorge's  opinion :  "  The  way  to  make 
land  common  piopetty  ia  simply  to  take  rent  for  the 
oommon  benefit.  And  to  do  toia,  the  eaay  way  is  to 
ftboUah  one  tax  after  another,  antil  the  whole  weight  of 
taxation  falls  upon  the  value  of  land.  When  that  point 
ia  reached,"  he  anticipates,  "  the  battle  is  won." 

Meantime,  a  alow-moving  legislature  bas  just  passed 
two  measures,  aa  coming  within  the  present  range  of 
practical  politics — meaaores  with  which  the  lawyer 
moat  neeila  be  aatisfied   tor   liia  purposes,  althoogh 


they  fall  far  short  of  the  "simple  measnres"  advo- 
cated by  Mr.  George  and  those  who  with  him,  ac- 
cording to  bia  own  apt  quotation  from  iimeraoD, 
"  have  hitched  their  waggon  to  a  atar."  One  of 
those  enactments  ia  the  Arreara  of  Bent  (Ir.)  Act,  1882 ; 
and  the  other  amende  the  Land  Act  of  last  year, 
aa  regards  the  provisiona  relating  to  labourers'  oottagea 
and  allotments.  The  Land  Act  gave  power  to  the 
Oommiasion  to  impoae  oonditiona  aa  to  providing  accom- 
modation for  labourers,  where  an  application  is  made  to 
the  Court  for  the  determination  of  a  ]adioia,l  rent.  The 
new  amending  atatate  makes  a  similarprovision  for  caaea 
where  the  landlord  and  the  tenant  agree  on  a  "  fair  rent." 
For  the  Commission  is  empowered  (at  any  time  within 
six  montba  from  the  passing  of  the  atatnte-n-Aognat 
18— or  within  twelve  months  of  the  filing  of  the  declara- 
tion and  agreement  aa  to  thri  fair  rent,  whichever  may 
happen  laat)  to  order  the  tenant  to  improve  any  cottage* 
for  the  accommodation  of  the  lalioaxera  .employed  on 
the  holding,  or  to  build  new  cottages  for  them,  or  to 
assign  to  any  cottage  an  skllctment  not  exceeding  half 
an  acre.  The  order  may  also  fix  the  terms  aa  to  neat 
and  otherwise,  on  whi<^  the  accommodation  ia  to  be 
provided.  An  application  for  this  purpose  may  be  made 
either  by  the  landlord  or  by  the  tenaqt,  or  by  any 
labourer  bondjlde  employed  and  required  for  the  calti- 
vation  of  the  holding.  In  oaas  of  non-compliance  with 
the  Court's  discretion  a  penalty  of  £1  per  vreek  can  b« ' 
recovered  summarily  on  the  complaint  of  a  labourer  in 
whose  favonr  it  has  been  made.  Theae  fines  will  b« 
paid  to  the  guardiana  in  aid  of  the  poor  rate.  The 
Commisaion  haa,  however,  authority  to  remit  the 
penalty. 

Now,  aingolarly  enoogh,  Mr,  Kiabey's  excellent  little 
manual,  which,  he  aaya,  may  be  regarded  as  a  supple- 
ment to  his  edition  of  l^e  Act  of  1881,  makes  no 
allnaion  or  rafarenoa  whatever  to  the  second  of  the 
Acta  jast  mentioned.  It  compriaea  only  the  Aneara 
of  Bent  Aot,  aome  additional  Bnlea  whieh  were  not 
in  his  former  book,  and  the  Bnlea  nndar  the  naw 
Aot  made  on  August  22ad.  In  addition  to  theae^  other 
Boles  were  made  on  the  28th  of  Augnet,  besides  the 
Inatraotions  to  Investigators ;  but  these  will  be  found 
in  our  own  columna.  Mr.  Ejsbey's  able  pen,  however, 
has  done  good  service  in  annotating  fiftsea  oat  of 
forty-four  sections  of  the  Arrears  of  Beat  Act ;  at  the 
same  time  that,  in  the  absence  of  decisions,  his  opiniona 
m  nst  atand  altogether  on  (heir  own  merits.  Meritorious, 
indeed,  his  edition  of  ^be  Aot  appears  to  us  to  be ;  and 
we  only  wish  that  he  had  further  enhanced  its  utility 
by  presenting  a  oomprebanaive  aommary  of  the  scope 
and  eSect  of  the  \at,  in  order  to  facilitate  the  task  of 
thoae  who  trill  have  to  apeU  oat  for  themselves  thn 
general  bearing  and  inter.oonnexion  of  the  varioua 
sections,  In  thia,  however,  they  will  be  aided  by  taking 
advantage  of  Mr.  Eisbey'B  iwefnl  Index  to  the  preceding 
86  pages ;  and  if  ibsy  happen  (o  bit  apon  one  «f  the 
aectiona  th*t  are  annotatM,  they  will  probably  find  the 
others  in  point  more  or  leas  ioUy  indioatsd  and  observed 
upon.  We  might,  indeed,  even  from  the  oolnmna  of 
the  daily  preaa,  quote  several  qoastiona  of  doubt  and 
diSioalty  on  which  he  has  Offered  no  obeervationa ;  bat, 
ao  f ar  aa  be  haa  ventared,  he  haa  well  performed  his 
task,  and  his  little  manoal  not  only  deserved  the 
advantages  it  derivea  from  the  admirable  manner  in 
which  it  bas  been  printed  and  pnblished,  bat  ia  aban- 
dantly  entitled  to  the  esteem  of  the  legal  profession. 

On  the  other  hand,  Mr.  FottreU'a  Qoide  may  be 
eapecially  reoommeoded  to  the  BOtice  of  laudlorda  and 
tenants,  aa  supplying  the  very  need  we  have  indicated— 
that  of  a  plain  explanatory  aammary  of  the  soope  and 
effaot  of  the  Act)  showing  what  the  statute  enables 
them  to  do  towarda  sxtia>gniahia«  antean  of  rent,  and 
how  they  can  moat  easily  and  «ffeataally  do  it.  Thia 
little  book,  indeed,  is  so  laoidly  and  praoUeally  written 
that  we  ahonld  have  wished  to  favoai  our  reaosrs  with 
some  quotations  from  it,  and  only  regret  that  we  are 
preolnded  from  doing  ao  b^  not  having  received  it 
earlier;  bai^  it  ia  faultleaa  in  ita  way  and  within  ita 
scope,  and  we  can  confidently  recommend  it  to  notice. 
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APFOINTMEITTS  AND  PBOKOTIONS. 

NOTA  BiiTB.— laiomMtlon  intendad  for  publication  nndar  the  tbOTC 
lieadlng  should  reaeh  us  not  Uter  than  Fridaj  morning  in  eacli 
week,  aa  publication  la  otbenrise  delayed. 

The  foUowing  geatlemea  have  been  appoiDted  Assis- 
tant  I^and  ComitiissioDers : — Mr.  Wm.  Bopei,  Barriater- 
ftt-Law  ;  Measn.  Thomas  Smith,  Seamore,  Qreystones ; 
A.  B.  Nolan,  Swinfoid, oonnty  Maya ;  and  Bw  B.  Heoslon, 
Ballykedrea,  ooanty  Tipperary, 


LAW  STUDENTS'  JOUBNAL. 

THE  INCOEPOKATED  LAW  SOCIETY  OF 
IRELAND. 

MiOHAKiiKAB  SiniiiaB,  1882, 

NOTICE. 

The  FaiLninrABT  E^ahikatiov  of  Candidates  (ox 
Apprenticeahip  will  be  held  at  the  SoUeitors'  Hall,  Four 
Conrta,  DabUo,  on  Thursd^  and  Friday,  the  18th  and  20th 
dayi  of  Ootohw,  1882,  at  Eleven  o'clock, 

N.B. — ^AU  Pi^ff  to  be  lodged  on  or  before  Tuesday,  Srd 
ef  October,  1883. 

Tlie  FnrAL  ExAimiATioir  of  Candidates  seeking  admiaaion 
as  SoUoiton  will  be  held  at  the  same  place,  on  Monday  and 
Tueaday,  the  SSlrd  and  21th  days  of  October,  1882,  at  tkt 
MOM  M¥>r, 

By  Order  of  the  Cooncil, 

JOHK  H.  GODDABD,  SterOanf. 
SoUdtor'a  HaJO,  Foot  Conrta,  Dablin. 

The  GompetitiTe  Examination  for  the  Soinety's  Prize  will 
be  held  on  Friday,  Monday,  and  Tueaday,  the  20tb,  28rd, 
and  24th  days  of  October,  1882,  cU  Eleven  o'clock  each  day. 

N.B.-^p-The  decision  of  the  Court  of  Bxaminers  will  be 
annonnoed  on  Wednesday,  the  8th  of  Noremhsr,  1882,  a^ 
Three  o'dook,  p.m. 

Candidates  residing  in  ihe  Coontry  need  not  remain  in 
town  to  bear  decision,  bat  can  learn  same  from  the  Dublin 
Morning  Papers  of  the  day  following  the  amtotmoement. 


THE  INCORPORATED  LAW  SOCIETY  OF 
IRELAND. 

HiusT  Smtiroa,  1888. 

FINAL   EXAMINATION. 

NOTJOS. 
Candidates  wiahing  to  present  themaelTea  at  the  above 
Examination  mast  lodge  their  papers,  ftc,  on  or  before  the 
fint  day  of  Michadmat  Sittiagt,  1882. 
By  Order, 
JOHN  H.  GODDABD,  Secretory. 

Solicitors*  Hall,  Poor  Courts,  Dahlia, 
September,  1882. 


COTJBT  FAFS&S. 


OOtTRT  OF  BANKRUPTCY. 

ADJUDIOATIOMS  IH  BANEBUPTCT. 
tlu  iaUi  (If  AJUudUatimt  an/lrU  tivm,  IK*  aUtintMfi>Uo»  <«  Italtet. 

Gorman,  Patrick,  of  No.  28  North  WiUiam-Btreet,  in  the  city 
of  Dnblin,  Ex-Inspector  of  the  Dublin  Metropalitaii 
Police.  Angnst  22 ;  l\teeday,  October  8,  and  Friday, 
October  20.     IT..  O.  Bradley  |  .Son,  solrs. 

Smith,  Edward,  of  Feeagb,  Moynalty,  in  the  county  of  Ueath, 
fitrmer.  August  32 :  Fridc^,  September  29,  and  Tuei- 
dag,  October  17.    Jehu  Matheat,  solr. 


DaSLIN  STOCK  AND  8HARB  LIST 


DBSCKimoH  or  STOCK 

BEPTEMBZa 

Sat.  1  Mon.iTnea. 

•  lulu 

Wed.iThnr,  Pn. 
13  I  14  '    18 

•Paid     aoT«rnni«nt. 

—  s  p  e  CoiuoU       ., 

—  New  3  p  e  Stock 

IHDIA  STOCK. 
4  p  c  Oct.  1888  )  Traf Me.  at      .. 
3)  p  e  Jan.  11)31  f  Bk.  of  Irel.     „ 

Banks. 
100    Bank  of  Ireland 
a;    aUemimSoHktntOo. 
10    London  and  CbmKy  (Ut'dJ 
■S    London  Joint  Sloet 
m    London  and  irtniMler,Ue^ 
lo           Do.            /fm 
3i  Kmuler  BankfUmiltd) 

—  Nat  ProT.  of  England,  llm. 
10    National  Bant  (Umiioi)  .. 
10    ITationalo/  UnrpKUed.! 
>S    I'rminetalSank 

10             Do.       New           .. 

ai  Uliler  Bantint  Oo. 
n    Union  of  AuitraKa 
iSi  OMonVlmdon  , 

8t«am. 
$0    Britieli  *  Irlah    .. 
10    Diindalk  (Umlted) 
■  oo   Olijrof  Dublin   .. 
]o    Dublin  A  LiTerpoolSteam 
Ship  Bulling.  Co. 
MlaoAUaneoua. 
10   Alliance  A  Uub.  Cuna.'  Ou 
8          Do.              do.    Aew 
4    Amotl*Co.,timUed 
U    But.  Dnaery  Whmue..  ltd. 
as    tr.  C.  S.  Building  Society .. 
9-4-7  Patriotic  J^tnrane* 
Tram  way*. 
10    BeUkit  Trama     .. 
lo    Unblin  United  Tramwaye 
10    L'pl  Un'td  Tram  *  Baa  I'td 
IQ    N'tl«  Uetr.  Tramway,  Load. 

aallwaya, 
so    Bellastani  Conntj  Down 
50    Beltaatand  NorUiernCoa. 
JO    Cork  and  Bandon 
too    OreatNortltem (Ireland).. 
100    Ot.  Soathsm  and  Western 
foo    Midland  (H.  Wsateni 
too    Waterrord*Cent.Irdand 
Ratlwa,7  Prefersnoe. 
100    BalfaitANth'nCaa.4pe 
100    D.,W.,4iW.,<  percent   .. 
too   at.  N'th'n  (Irind)  Rt'd  4  p  0 
too    Ot.  South'n  A  Weit'n  4  p  >- 
too   Mld.areat Weatem.4pc 
DslMntur*  8tooks. 

—  BeirastANUi'nCo<,4pc 

—  Dablin*  Wlcklow4pe    .. 

—  at.  Northern  (Ireland)  4  p< 

—  Do.,  4}  p  c 

—  Do.  6  p  c 

—  Ot.3oatli'n*  West'n.  4pr 

—  Xidlandat.Weat'n.4pc 

—  Do.,4tpe 

—  Da.,4)pe 

—  L'derry  A  Ennlakillen  S  p  1 

—  Waterford  &  Central  6  p  c 
auaeeiumeooa  Debent. 

Ballast  Office  DebL,492  8s  9d,  4  p  c 
CI  Cy  Deb.  of  £»  8a  2d.  4  p  c 
Dab.*aias.aP.Co.a887Jipe   .. 

Do.  (1888),  6  p  c     .. 
Dub.  *  Kingatftwn  4  p  e 
Dablin  Water  Works,  S  p  c 

S 

Q 

981 
3181 

« 
u6 

teal 
SiSj 
♦6~ 

VI 

6ixd 

t6 
119 

lost 

7 

H 

(04 
16I 

loT 

lOTf 

103 
U 

a6 

asr 

104-J 

loT 

^! 

no 

'09* 

I02| 

3>8i 
ToT 

U 

si" 

"L 

I03I 

*  Shares  not  fully  paid  no  are  given  in  ItaKa.  t  x  d 

Bank  Rate— Of  Dtaeounc-4  oercent..  ITth  Aagost,  l<8l 
Of  Deonit— I  nereent..  S3rd  March.  1881 
Name  Days— September  26th,  and  Ootober  lUh,  188*. 
Accoant  Dayi- September  17th,  and  Qctobei  12th,  1881. 
Basineas  eommences  at  1  30  p.m. 

The  Stock  Ixchange  and  Brokers'  OlSees  will  be  cloaed  on  3alar< 
days  daring  the  ptionth  of  September. 


HoUomaf't  /></b.-7Kpidemlc  Diaeaacs.— The  alarming  increiae  of 
death  from  olioiera  and  diarrhcea  should  l>e  a  warning  to  erery  one 
to  Bubdos  at  once  any  irregularity  tending  towards  disease.  Holloway's 
Pills  ihould  now  be  in  every  Ixniaeliold  to  rectify  all  impure  statrs  of 
tlie  Iduod.  to  remedy  weakneas,  and  to  OTeroome  impaired  general 
health.  Nothing  can  Im  simpler  than  the  instmctiona  for  taking  this 
correotlTC  medi^ne.  notldng  more  efBdent  than  ita  deanalng  powers, 
nothing  more  liannleas  tliao  Its  TCgetable  Ingredients.  Holloway's  is 
the  Imi  physic  during  the  summer  aeason,  when  decaying  fruits  and 
unwholesome  Tegetables  are  frequently  derajiging  the  bowels,  and  daily 
exposing  thousands,  through  their  negligence  In  permitting  disordered 
aotloo,  to  the  dangers  of  tUarrhoea,  dysentery,  and  choltr^ 
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BISTHS,  MAERIAQE8.  AND  DEATHS. 

BIKTII8. 
BLOOD — Jnlj  18,  at  Chrbt  Church,  Canter!  nrr.  New  Zealand,  the 
wife  of  Alex.  F.  Blood,  Esq.,  bairittar-at-law,  of  a  daughter. 

HARRIA0E8. 

HILL  and  LONE  ROAN— September  18,  at  St.  Stapben'i  Chnrch, 
Upper  Mount-itreet,  Dnblin,  b;  the  Rot.  J.  C.  WaUh,  D.D.,  George 
Thbinaa  Hill,  eon  of  the  late  Ltenlenant  Thomu  Hill,  R.N.,  to 
Charlotte,  daughter  of  the  late  Robert  Howard,  Esq.,  aolldUir, 
Dublin. 

O'CALLAOHAN  and  CHAHNET  — September  7,  at  Newoaatle 
Church,  Countj  Wlcklow,  b;  the  Rot.  CharlM  Abbott,  aaiated  bj 
the  Rer.  Louli  Rowland,  Delamere  WilUam  O'Callaghan,  ion  of  the 
late  John  O'Callaghan,  of  the  Cit;  of  Cork.  Eiq.,  loUcitor,  to  Annie, 
youngest  daughter  of  the  late  John  Chamney,  of  CooIIm^  House, 
County  'Wlcklow. 

DEATHS. 

STAVGLET— September  11,  at  Somenet  House,  Nelson-street,  the 

infant  son  of  Jonea  H.  Stareley,  Esq.,  B.A.,  liarrlster.at-law,  aged 

nine  daya 

FUNERAL    REQUISITES   OK    KVEKY 
DESCRIPTION. 

4  9,      W  A  L  L  E  R,      50, 

DENZILLE-STREET.  j-t 


INSURANCES: 


T  ONDON     GUARANTEE     AND     ACCIDENT 

Li  CO.,  LIMITED. 

SECURITY,     Ac. 
RECEIVERS  IN  CHANCERY. 
The  Bonda  of   thia  Company  are  now  accepted  aa  Security  for 
RecelTera  in   Chancery,  as  proTided  by  the  Rules  under  the  new 
Jndlcatnrii  Act.    For  pai-ticulan  apply  to  the  Manager— 

39.  DAME-8TRKET,  DUBLIN.  Jl 


PUBLIC  NOTICES: 


E 


VERY       MAN       WHO       SMOKES 

Should  Inreet  24  stamps  for  the 


KXW  FSSnOTED 


The  Best 

Selected  Briars 
only. 


.TENING8    &    CO.,  Inventora,   97,  Nkwoatb-btrsit. 
The  moat  Perfect  Pipe  Inrented  since  Smoking  began. 
Proapeeha  Fret. 6i 

DW.        CARROLL, 
•     44,  LOWER  SACKVILLB-8TEEET,  DUBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK    OF    NOTEFAFERS    AMD    ENVELOPES, 
Direct  In  every  instance  from  the  Makers 
They  are  Sold  to  the  FuUlc  at  Wholesale  Fricea. 
His  large  Stock  of 
LEATHER       GOODS, 
ComprUng  Bags,  Purses,  Wallets,  Pocket  Books,  Metallic  Hemo- 
randum  Book^  Blotters,  Writing  Cases, 
With  eTery  article  connected  with  Stationery, 
Are  Sold  much  under  usual  charges. 
Prlie  Medal  Account  Book  Manufacturer. 
Letterpress  and  Lltbographia  Printer. 


XtHmatufne  </  ehargt. 


•P 


R    S, 


STOKES  BROTHE 

PUBLIC  ACCOUNTANTS  AND  AUDITORS, 
LONDON   AND    LANCASHIRE    INSURANCE    CHAMBERS, 

32,    WESTMORELAND-STREET, 

DUBLIN.  *n 

PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

CROWLEY,  HUMPHRIES  &  CO., 
73,  DAME-STREET,  DUBLIN  (opposite  Munster  Bank), 
are  engaged  in  all  Matters  of  Accounts  in  Chancery,  Bankruptcy, 
Partnership  Aoconnta,  Ac.,  ft&  i6o 

PETERSON         &         SON, 

>  PUBLIC  AC00UNTANT8  AND  AUDITORS. 

LmaroOL  a>D  Lracoa  Caamus, 
1,    FOSTEK-FLACB,    OOLLBOE-OSBEN, 

DCBLIH.  Sis 


N, 


PUBLIC  NOTICES: 


BILLIARD  BALLS,  CHALKS, 
CUES,  and  TIPS,  and  all  other  BUUard 
Table  requiiltea,  at  HKNNIG  BROS.'  Ivory 
Works,  11,  High-street,  London,  W.C.  Also 
the  cheap«t  house  In  the  trade  for  Ivory  Hair- 
brushea.  Mirrors,  and  all  other  Ivory  Toilet 
articles  and  Ivory  Goods  in  generaL  Old  Ball* 
adjusted  or  exchanged,  and  Tables  re-covered.  Price  Lists,  Cloth,  and 
Cushion  Rubber  Samplea  Post  Free.— Established  1862.  26 

A  RREAES  OF  RENT  (IRELAND)  ACT,  1882. 

FORMS  PRESCRIBED  BY  THE  RULES. 

A.— NoUce  of  Intention  by  Landlord  oi  Tenant  to  apply  for 

Arrears Id. 

B.— Joint  Application  by  the  Landlord  and  Tenant  ..         ..    Id. 

O.— Joint  Application  by  Landlord  and  Tenants 4d. 

D Notiee  by  Treasury  requiring  Investigation  of  the  Case        ..    Id. 

S. — Application  by  Tenant  for  an  Order  for  Payment  of  Arrears 

to  or  for  benefit  of  his  Landlord        ,.        ..        . .        . .    Id. 

P.— Application  by  Landlord  for  an  Order  for  payment  of  Arrean 

due  by  Tenant  to  or  for  benefit  of  such  Landlord  ..     Id. 

C|.-.^tatement  of  Property  and  Effects  of  the  above-named 
Tenant  applicable  to  the  satisfaction  of  the  Arrears  of 
Rent         ........         Id. 

H.— Report  of  Investigator        Id. 

I.— Notice  showing  Cause  against  Conditional  Order  ..Id. 

X—  Notice  to  Landlord  of  Afaeolnte  Order  for  payment  to  him  or 

for  his  benefit  of  sum  in  respect  of  Arrears  ..     Id. 

K.— Notice  to  Tenant  that  Arrears  of  Rent  of  Holding  are 

Released  and  Extinguished Id. 

Ii.— Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  bjnefit,  where  the  Landlord  to  abeo- 
lutely  entitled 1± 

M.— Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
pa'd  to  or  for  his  benefit,  where  several  Holdings  are  com- 
prised in  claim,  and  where  the  Landlord  is  absolutely 
entitled Id. 

IT.— 'Claim  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  his  benefit,  where  Landlord  himself  to  not 
in  receipt  of  Rent  of  Holding ,         ..         ..     Id. 

O.— ^lalm  by  Landlord  for  payment  of  Amount  ordered  to  be 
paid  to  or  for  hto  benefit,  where  Landlord  himself  to  not 
in  receipt  of  tira  Rent,  and  where  several  Holdings  are 
comprised  in  the  claim  Id. 

F. — Notice  by  Incumbrancer,  Trustee,  or  Beceiver,  claiming  to 

be  entitled  to  Arrears  of  Rent         Id. 

Q.— Notice  of  Appeal  from  Order  of  Legal  Airfatant  Commis- 
sioner       .,         »     Id. 

B. — ^Application  by  LaiKilord  for  cancelling  of  Rent-charge  under 

69tb  Section  of  Land  Law  (Ireland)  Act,  1881     ..         ..     Id. 

8.— Application  by  Tenant  for  cancelling  Hent^charge,  created 

under  SMh  Section  of  Land  Law  (Ireland)  Act,  1881  ..       Id. 

T.— Joint  Application  by  Landlord  and  Tenant  for  Advance  by 

way  M  Loan  under  Section  16  ..        _         4d 

(Omiplete  Bet  of  Forms,  post  free,  Ss.  8d.) 
ROBERT  WHTTE, 

Ladies'  ft  Gentlemen's^^  Boot  ft  Shoe  ManDfactorer, 

1,    NORTH    FREDERICK-STREET 
(Rutland-lqyuire), 

■SUaLUBIn  OTSB  HALF  A  OaKTITXT. 

Boots  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  purposes 

of  every  description. 

All  Work  axeonted  on  the  Rremises  under  my  peiaonal 

superintendence. 

None  bat  llrat-claas  Workmen  employed  In  efther  Making  or  Repairing 

nASES  for  holding  Thb  Irish  Law  Times,  and 

\J  SOLioiTOBS'  Joraaai.,  for  One  Year,  can  be.  had,  Lettered  on 
side.  Price— half-bound  Leather, 4s.|  whole-bonnd  Leather,  ts.,by  Post 
4d.  extra,  at  the  Offlce  Of  the  Journal.  M  UPPia  SaCKTiu.a.«THBT 
Ddblih. 


PATENT  OFFICE,  DUBLIN. 

JK.  FAHIE  &  SON,  Conaniting  Engineers  and 
•  Patent  Agenta,  S,  Nassan.atreet,  Dnblin,  and  838,  High  Holbom. 
London,  transact  every  description  of  bosiiieas  relating  to  Patents  for 
Invantloiis,  Registration  of  Designs,  Copyiigiita,  and  Trsde  Marka. 
Authors  of  "  Hand-book  on  British  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  fto.,  to  be  had  on  application,  price 
Sixpcnee.  31 
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PUBLIC  NOTICES: 


ESTABLISHED  ISSl. 

BI    R    K    B    E    C~K  BAN    K.— 

Soulhunpton  Buildings,  Chancery  Luie. 

Current  Aoconnta  opened  Kocording  to  the  usual  practice  of  other 
Bankers,  ADd  Interest  iJlowed  on  the  minimum  monthly  halanoee  vhen 
not  drawn  below  £JS.  No  commiaion  charged  for  keeping  Accounts, 
excepting  under  exceptional  circumstances. 

The  Bank  also  receives  money  on  Deposit  at  Three  per  cent  Interest, 
repayable  on  demand. 

The  Bank  undertakes  for  Its  Customers,  free  of  charge,  the  custody 
of  Deeds,  Writings,  and  other  Seeuriiies  and  Valuables;  the  collection 
o(  Bills  ot  Bxehange,  Dividends,  and  ConponSi  snd  the  purehaae  and 
sale  of  Stocks,  Shares,  and  AnnnlUec 

Letters  of  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  full  partlcnlan,  on  application. 

FBANCIS  RAVEN80K0FT,  Uonager. 
_____^ 6i_ 

Tb>  Bibkbick  Bdildimo  Socictt's  AnnAi.  Raosipn  bzodd 
FiVK  Muxioss. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OniMEAS  PER  MONTH,  with  immediate  possession  and  no 
rent  to  pay.    Apply  at  the  ofllae  of  the  Buxbscs  Bdildwo  Societt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PER  HONTEL,  with  Immediate 
possession,  either  for  building  or  gardening  purposes.  Apply  at  the 
office  of  the  Bikkbzck  Fkxsbold  Lahd  Socistt. 

A  Pamphlet,  with  full  partlculan,  on  application. 

FRANCIS  RAVBNSCROFT,  Manager. 
Southampton  Bnildlsga,  Chancery  Lane.  6; 

WATCHES JEWELLKRY Before  you  buy  a 
watch  or  jewellery,  send  for  the  Midland  Conntles  Wateb 
Company's  Catalogue,  beautifully  Ulnslrated  with  OTer  600  copper-plate 
engraTlngs,  and  sent  gratU  and  pott  firee  on  appHcation,  Address — A. 
FxKCT,  Manager,  Vyse-street,  Birmingham.  iSi 

HENDRICK  and  CO., 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  ARTISTS'  WAREHOUSE, 
28  CLARE-STREET, 

DUBLIN.  ice 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
OOnnjCTID  BT 

MR.  THOMAS  DEANE, 
17.  DALE-STREET  (ntar  tit  Exchange), 

Twenty-fire  Tears'  Tailed  Folick  and  Social  experience. 

Efficient  Stalt 

MODERATE     CHARGES. 

References. 


LEGAL    POSTINGS: 


BSTABLISUED  1878. 
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ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AOA1N8T  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OK  EMPLOYERS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  against  Accidents  of  all 
kinds.  The  Rt.  Hon.  Lord  Kinnalrd,  Chairman.  Subscribed  Capital 
£1,000,000.  Paid-up  Capital  and  Reaerre£2t0,000.  Moderate  Premiums. 
Bonus  Allowed  to  Insurers  after  five  years.  £1,700.000,  has  been  paid 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Sutions,  the 
Local  Agents,  or  M  Comhill,  or  8  Grand  Hotel  BnUdtaiga,  Charing 
Cross,  London.  Williah  J.  Vian*,  Secretory. 

Agents— Messrs.  Dudgeon  &  Son,  113  Grafton-street,  Dublin,  or  64 
Comhill,  London,  Messrs.  Stewarts  ft  Kincaid,  6  Leinster- 
•treet,  Dublin.  67 

llfANTED— Waste  Paper,  Old  Account  Books,  Old 

•  •  Lead,  Zinc  Tailors'  Cuttings.  Printing  Shavings.  A  quantity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  b;  the 
ponndorcwt„at7,  Biitoln-lon*.  Address— PATRICK  HANRATTY,' 

28.  FiSBEB's-LAIfB,  978 

TO  THE  GENTLEMEN  OF  THE  IJIGAL 

PROFESSION. 

Q   F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

^  •  of  Ireland  that  he  is  a  Licensed  Valuator  of  Diamonds,  Jewellery, 
Silver  Plate,  Pearl  Umaments,  Ac,  for  Pbobatc  and  Faxilt  Division, 
and  trusts  from  bis  long  experience  and  practical  knowledge  to  merit 
a  share  of  their  patronage. 


Ill  GRAFTON-STREET  (Opposite  the  ProTOSt's). 
Late  of  Wati£shod8b  A  Co.'s 


9a 


In  the  HIGH  COURT  of  JUSTICE  in  IRELAND, 

CHANCERY  DIVISION^LAND  JDDOBS. 
In  the  Matter  Of  the  Estate  of 

TAMES  FENTON,  and  ROBERT  FENTON,  and 

O     THOMAS  WALTON  GILLIBRAND,orsomsor  oneof  them, 
Ovmers; 
£xi>ar(s— THE  NORTHERN  BANKINQ  COHPAMT, 
Petltlonaa. 

TO    BE    SOLD, 

On  TUESDAY,  the  7th  day  of  NOVEMBER,  1881, 

At  the  hour  of  Twelve  o'clock. 

Before  the  Right  HonommUe  Judge  Ormsby, 

At  his  Court,  Land  Judges'  Court,  Inns-quay,  in  the  City  o(  DaUin, 

The  aftermentloned  Prcverty,  In  Eight  Lota,  vis.:— 

Lot.  Nc  1.— Part  of  the  Lands  of  CarricknaK  containing  146a  Sr 
27p  statute  measure,  or  thereabouts,  and  Fart  of  the  Lands  of  Cor- 
bslly,  containing  21a  3r  SOp  statute  measure,  or  thereabouts,  both  held 
in  Fee-farm,  situate  in  the  Barony  of  Locale  and  County  of  Down 
Net  annual  rental,'£29  Oa  7d.    Tenement  valuation,  £188  <s. 

Lot  2,— Fart  of  the  said  Lands  of  Carrlcknab,  containing  118a 
Or  28p  statute  measure,  or  thereabouts,  and  port  of  tlie  sold  Lands  of 
Corbolly,  containing  84a  3r  8£p  statute  measure,  or  thersabonts,  both 
held  In  Fee-farm.  Met  annual  rental,  £10fi  fis.  lOd.  Tenement  valua- 
tion, £180  ta. 

Lot  8.  —  Port  of  the  sold  Lands  of  Carrlcknab,  containing  3a 
Or  8p  statute  measure,  or  thereabouts,  held  in  Fee-form.  Tenants' 
rents,  6d.    Tenement  valuation,  £20. 

Lot  4.  —  The  Lands  of  Rfaighaddy,  and  its  sulMlenominstlon  of 
Castlelsland,  with  benefit  of  Rocks  ozicl  Soars  for  wreck  and  sesweed 
belonging  to  same.  Island  Horc  Island  Dimsay,  Dunsay  Rock, 
Green  or  Hay  Island,  and  Island  Darragh,  containing  In  the  whole 
979a  Ir  2p  statute  measure,  or  thereabouts,  situate  In  the  Barony  of 
Duffesin  and  County  of  Down,  held  In  Fee-farm.  Net  annual  rental, 
£298  4a.  2d.    Tenement  valutlon,  £8S1. 

Lot  fi Part  of  the  Lands  of  Ballow,  containing  141a  Ir  28p  statute 

measure,  or  thereahouta,  and  the  right  enjoyed  therewitli  or  in  respect 
thereof,  to  hold  four  Yearly  Fairs,  and  a  Weekly  Market,  and  a  Court 
of  Pie  Foudre  during  said  Fairs  and  Mark'  ts,  dtuato  In  the  Barony  of 
Dufferln  and  County  of  Down,  held  In  Fee-simple.  Net  aimual  rent, 
£184  12s.  9d.    Tenement  valuation,  £225. 

Lots,— Part  of  the  said  Lands  ot  Bollow,  oontalning  23p  statute 
measure,  or  thereabouts,  held  in  Fee-simple.  Net  lumual  rent,  6d, 
Tenement  valuation,  £2  10s, 

Lot  7,— Part  of  the  said  Lands  of  Ballow,  containing  37p  statute 
measure,  or  thereabouts,  held  in  Fee-simple,  Net  annnsl  rental,  li. 
Tenement  valuation,  £fi. 

Lot  8  —The  Manor,  Town,  and  Latids  of  Ardmlllan,  together  with 
the  Rectorial  Tithes  of  said  Manor,  and  also  all  GourU  Leet,  Courts 
Baron,  aimI  Customs,  and  Fairs,  and  Markets^  and  comprising  the  Lends 
of  Bollydrlne,  otherwise  Ballindreen,  otherwise  Ballydrain,  Ballyllddel, 
otherwise  Bollyleghom,  Castle  Espie,  Tullynaklll,  together  with  Wat- 
son's Island, Lisbane,  otherwise  Ballyllsbane,  Island  Reagh,  Cross  Island, 
Island  Mahie,  Bird  and  Gull  Islands,  Rlngneal,  otherwise  Ballyrana- 
TlUe,  including  Roily  Island,  Long  Island,  and  Wood  Island.  Bolly- 
mtrtin,  alias  ArdmllUn — all  situate  in  the  Barony  of  Castlereagh  and 
County  oi  Down,  held  under  a  Lease  from  the  late  Commissioners  of 
Church  Temporalities  in  Ireland,  customarily  renewable,  as  appears 
from  the  Orders  abstracted  in  the  Rental.  Net  annual  rental,  £71^  I4a 
lOd.    Tenement  valuation,  £2,ir08  IS*. 

Dated  this  5th  day  of  August,  1882. 

JOHN  MARTLET,  for  Examiner. 

NB.—Proposa1sfor  the  purchase  by  Private  Contract  will  be  revived 
by  the  Solicitors  having  carriage  of  the  Order  for  Sale  on  or  before 
Saturday,  the  28th  day  of  October,  1882,  and,  If  approved  of,  will  be 
submitted  to  the  Court  for  conflrmatton. 

DESCRIPTIVE  PARTICULARS. 
Lots  1,  2,  and  3  are  situate  within  about  three  miles  of  the  Town  of 
Downpatricfc,  which  is  the  County  Town,  and  is  In  railway  communi- 
cation with  Belfast  and  Newcastle,  The  latter  a  fkshlonaUe  watering 
place,  about  seven  miles  distant,  'rullymurry  Station,  on  the  New- 
castle Line,  is  distont  slwut  one  mile  from  CorbMUy. 

Lot  4  RIngheddy— Is  situate  on  the  Shore  of  Strangford  LongKabont 
four  miles  north  of  the  Importaot  Town  of  KiUylesgli,  and  the  re- 
mainder of  the  Lot  consists  of  adjacent  Islands  in  that  Lough.  Thexe 
is  on  abundant  supply  of  8ea  Weed  on  the  Shore. 

Lots  e,  6,  and  7  Ballow- are  situate  adjacent  to  the  Village  of 
Killinchy,  and  within  about  five  miles  of  the  Town  of  Sslntfield,  s 
Station  on  the  Belfast  and  County  Down  Railway. 

Lot  6— The  Manor  of  ArdmiUan— la  situate  on  the  Shcre  of  Strang- 
ford Lough,  within  about  two  miles  south  of  the  Town  of  Comber, 
Station  on  the  Belfast  and  County  Down  Railway. 

For  Rentals  and  further  particulars,  apply  at  the  Registrar's  OSloe, 
Lknd  Judges,  Iiln>.4aay,  Dublin ;  or  to 

OWEN  MARCH,  Esq.,  8oIi<-itar,  Rochdale; 

R.  P.  BERRY,  Esq.,  Solicitor,  Market-plaee, HoddersfieM;  arte 

HUGH  WALLACE  k,  CO,,  Solicitors  baring  carriane  of  the 

Order  tor  Sale,  45.Victoria-s!reet,  Belikst;  En^ish-strcot, 

Dowopatrick;  and  30  North  Great  George'SHrtreet,  Dublin, 


Printedaiui  Published  by  the  Proprietor.  Jobs  Falcohek,  every  Saturday,  at  68,  Upoer  8aekvme-sireet.inthe  Parish  of  St.  Thoma 

and  City  of  ^nVi\TL—Satur<lat,Seplanber  18, 1882: 


Digitized  by 


Google 


THE     IRISH    LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  XVI. 


SATURDAY,  SEPTEMBER  23,  1882. 


No.  817 


PBIVILEaE    OF   WITNESSES   AS   TO 
ORIMINATINO  QUESTIONS.— IV. 
In  Egbert  t.   GrtenwaU  (U  West.  Jur.  542),  in  mi 
action  for  cn'm.  con.,  the  testimony  of  the  hasband 
and  wife,  to  the  effect  that  they  bad  no  intercourse 
at  the  time  the  child  was  begotten,   and  that  the 
defendant  "must  have  been  its  father,"  was  held  in- 
admissible  br  the  Supreme   Court  of  Michigan,  in 
1880.    "  Acmrding  to  an  ancient  rale  of  the  common 
law,"  said  Graves,  J.,  "  the  evidence  of  neither  husband 
tior  wife  could  be  received  to  disprove  the  fact  of  sexual 
intercourse  '(R.  v.  Rook,  I  Wils.  340)  ;  and  Lord  Mans- 
field declared  that  it  was  '  founded  in  decency,  morality, 
and  policy'  (Goodright  v.  Moss,  Cowp,  S91) ;  and  no 
judge  or  author  has  ever  dissented  from  his  strong 
approvaL    The  reason  of  the  rule  prescribed  limits  to 
its  application,  but   there   is  no  present  oocasion  for 
Bpecial  reference  to  any  of  the  qualifications.    That 
tne  legislature  intended   to  abrogate  it  is  not  to  be 
assum^.    No  one  will  contend  that  the  course  of  the 
le^slatnre  of  I86I  was  unfriendly  to  ib    Nor  can  it 
l>e  fairlv  argued  that  the  terms  or  spirit  of  the  atnendr 
ment  then  made   have  supplanted  it.     The  general 
purpose  the  legislature  had  in  view  was  to  sweep  away 
a  _  number  of  objections  against  the  comptetency  of 
witnesses,  but  not  to  break  down  any  rale  '  founded  in 
decency,  morality  and  policy ; '  and,  so  far  as  ascer- 
tained, the  courts,  wherever  these  general  changes  have 
taken  place,  have  considered  this  rule  of  the  commoi) 
law  as  untouched :  Tioga  County  v.  South  Creek  Town- 
ship, 75  Pa.  St.  436;  Soykin  v.  Boykin,  70  N.  C.  262) 
Chamberlain  v.   The  PeopU,  23  N.  Y.  88;   PeopU  V. 
Overseers  of  Ontario,  15  Bart.  286 ;   Hemmintoay  y. 
Toumer,  I  Allen,  209;  Stephen,  £v.,  Art.  dS.    The 
effect  of  the  statute  upon  the  capability  of  the  wife  as 
a  witness  for  the  people,  in  a  prosecution  against  a 
person  for  having  committed  adoltery  with  her,  was 
fully  discussed  in  Parsons  v.  The  People,  21  Mich.  509 ; 
but  it  was  not  found  necessary  to  oonsider  the  present 
questions.    I  think  the  evidence  of  the  plaintiff  and  his 
wife,  which  was  adduced  to  show  non-intercourse  between 
them,  was  inadmissible."    Certainly,  however,  there  is 
room  for  the  expression  of  an  adverse  opinion  as  to  the 
propriety  and  policy  of  the  rule  applied  in  such  cases  (aq4 
see  Anon.,  22  Beav.  48 1 ,  23  ifr.  273) ;  and  we  observe  that 
in  a  paper  read  before  the  Kentucky  bar  Association, 
on  the  23rd  of  June  last,  by  Mr.  Wilbur  F.  Browder,  on 
Competency  of  Witnesses,   the  essayist,   as  regards 
divorce  suits,  advocates  very  strongly  the  admission  of 
hnsband  and  wife  to  testify  on  their  own  behalf.    "If 
marriage,"  he  observes,  "be  a  civil  contract,  as  thd 
books  all  declare,  let  ordinary  business  usages  and 
methods  minister  to  its  infirmities  and  adjust  its  affairs. 
The  inconsistent  pretext  of  the  law  should  no  longer 
be  toleorated.    Under  the  chaste  plea  of  shielding  the 
■actedness  of  the  marital  relation  from  the  vulgar  gaze, 
the  principali  in  these  domestic  dramas  are  dnven 
bebind  the  sooies,  and  the  expectant  public  is  served 
with  a  medley  of  innnendos  and  exaggenitions,  half-Seen 
and  half-he^  misdoines,  by  the  cook  and  chamber- 
maid, the  hired  man  and  the  omnipresent  and  omnis- 
cient next-door  neighbour.     In  the  very  nature  of 
thin^,  the  parties  themselves  alone  know  the  facts. 
Matrimonial  embarrassments  and  difficulties  are  always 


stealthy — seldom  seen  by  the  outer  world — and  the 
cruel  and  inhuman  conduct,  which  forms  one  of  the 
grounds  of  divorce  often  relied  on,  call   never   be 
proved  completely  or  satisfactorily  without  invoking  tho 
personal  knowledge  of  the  parties  themseltes.    ThMr 
speak  by  their  pleadings,  why  not  by  their  evidence? 
Mr.  firowder,  by  the  way,  is  also  an  advocate  of  the 
neht  of  accua^  persons  to  testify  for   thems«lve<. 
Many  of  the  States,   indeed,   have  already  adopted 
statutes  so  permitting  (see  1 2  Ir.  L.  T.  554,  568,  675, 
593 ;  7  Southera  L.  Rev.,  N.  S.,  688) ;  and  it  is  also 
so  proposed  by  the  long-promised  Criminal  Code  fot 
this  country,  so  that  it  is  worth  noting  some  of  the 
cases  (in  addition  to  those  ahready  cited)  upon  sueh 
statutes.    It  has  been  held  the  pri'rilege  of  the  wituesa 
exclusively  to  elect  whether  or  not  ne  will  testify: 
Ruloffy.  The  People,  45  N.  Y.  218;   Brandon  v.  THe 
PeopU,  42  ift.  265 ;  Conmers  v.  The  People,  60  ft.  440 ; 
The  Commonieealth  v.  iVtdio/s,   114  Mass.  285;    The 
State  v.  Wenlworth,  65  Me.  234 ;  bttt,  whether,  if  he 
testify,  his  privile^  ttot  to  answer  questions  putting 
his  general  reputation  in  issne  must  be  claimed  oy  bin, 
or  may  be  claimed  by  his  ooqnsel,  the  decisions  are  not 
in  accord;    The  Utate  v.    WentworOi,  ubi  supra;    The 
People  V.  Brown,  73  N.  Y.  571.     Indeed,  whether  be 
can  decline  to  answer  queslionft  on  that  groand  ii 
also  a  disputed  point :  Brando/t  r.  The  People,  and  TV 
People  T.  Brown,  ubi  supra  (and  see  ae  to  iiepMeb- 
ing  the  credibility  of  witnesses,  15  Ir.  L.  T.  08;  ae  tft 
cross-examination  as  to  credit,  R.  V.  WheUm,  15  Ir.  L. 
T-  Die.  22;  and  as  to  evidence  ta  to  character,  15  Ir. 
L.  T.  155,  343).    But  if  he  elect  to  testify,  ht  traivM 
his  right  of  immunity  from  testifying  af ainrt  himself; 
not  is  he  at  liberty  to  state  a  part  and  withhold  uiother 
part  of  the  fdcts  within  his  knowledge :  Slate  v.  Wtnt' 
worth,  ubi  supra;  State  v.  WUham,  72  Me.  581.    ItWM 
held  in  Woden  v.  Henshaw  (101  Mass.  200),  that  he  WMld 
even  be  required  to  disclose  confidential  commnnicatknM 
made  to  his  counsel ;  but  th^t  case  is  practically  overrated 
by  Montgomery  t.  Pickeiiifig,  116  Mass.  237,  and  the 
contrary  has  been  held  iq  other  States :  see  oases  nm- 
viously  cited,  ante,  p.  448 ;  Brandon  v.  Brandon,  89  How. 
Fr.  193.    It  has  been  held  that  omission  to  teslifr  is  * 
proper  subject  (unless  otherwise  expreeriy  enaOted)  tat 
comment  by  counsel  and  consideration  by  the  jury ;  Ihe 
State  V.  Lawrence,  57  Me.  574:  but,  see  ease*  cited; 
ante,  p.  443;  and  so,  where  he  refuses  to  submit  to  a  AiH 
cross-examination:  The  State  v.  Ober,  52  N.  H.  405; 
State  V.  Wilham,  uM  supra.    We  have  already  made  re- 
ference to  a  former  paper  (14  Ir.  L.  T.  400,  and  see 
15  Central  L.  J.  2)  on  the  subject  of  compelling  * 
prisoner  (apart  from  such  statutes)  t6  ftmish  per«onal 
evidence  of  his  identity,  where  the  oases  on  thM  subject 
have  been  collected,  including  Ptople  r.  U'Oin/  (44 
How.  Fr.  216),  in  which  a  woman,  indicted  for  m^ 
fanticide,  having  been  examined  by  pbyriekne  i*  order 
to  determine  wfaethor  ilie  had  been  recently  delivend, 
the  Court  said  that  the  proceeding  was  in  iMetkm  of 
the  constitution,  declaring  that  ''no  person  thAlI  M 
compelled  in  any  criminal  case  to  be  a  witnett  uainM 
himself,"  as  they  might  as  well  have  oompeiled  ler  to 
testify  that  she  haa  been  pregnant.     {Cf.  Antn.^  39 
Beav.  481,  23  ib.  273 ;  Starrs  v.  Scougale,  N.  W.  Rep., 
Jane  17,  1882;  and  as  to  compeinng  party  to  write, 
so  as  to  compare  handwriting,  on   indicfanente  f«r 
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forgery,  see  28  &  29  Vict.,  c.  16).  In  Gordon  ▼. 
The  State,  noted  in  the  Boston  Reporter  of  the  23rd 
ult.,  it  was  held  that,  where  a  defendant  in  a  criminal 
case  Toluntarily  exhibited  a  scar  on  his  head  to  sastain 
his  defence,  there  was  no  error  in  reqairing  him 
to  allow  it  afterwards  to  be  examined  hj  a  physi- 
-eian  who  was  put  on  the  stand  in  rebuttal  by  counsel 
■for  the  State.  The  prisoner  himself  exhibited  it,  and 
BO  put  it  before  the  jury  Tolnntarily.  Such  being  the 
case,  it  became  a  witness  for  him ;  his  own  voluntary 
act  made  it  bo,  and  this  took  the  case  out  of  the  ruling 
in  63  6a.  667,  and  the  case  of  Rockwell  v.  The  State, 
decided  at  the  last  term. 

In  the  issue  of  the  same  serial  on  the  30th  ult., 
by  the  way,  we  find  a  case  (^ReiUy  v.  English,  14 
Bep.  285)  on  another  branch  of  our  subject  reported, 
which  should  here  he  noted.  It  appeared  that  a 
firm.  Brewer  &  Stewart,  formed  in  1872,  was  dissolved 
in  six  months.  Stewart  then  began  business  alone,  and 
continued  it  until  his  death  in  1878,  He  had  in  his 
Btore  from  1873  a  fire-proof  safe  belonging  to  Brewer, 
and  after  his  death  the  plaintiff  demanded  the  safe, 
having  bought  it  from  Brewer  for  $150,  of  which  $16 
was  to  be  allowed  fbr  a  debt  of  Brewer,  and  the  balance 
to  be  paid  when  tfae  possession  of  the  safe  was  had. 
The  defendant,  as  administrator  of  Stewart's  estate, 
claimed  the  safe  as  property  of  the  estate.  After  evi- 
dence was  given  tending  to  prove  the  plaintiff's  casp, 
the  defendant  produced  testimony  going  to  establish 
that  Brewer  had  sold  the  safe  to  Stewart,  and  that  he 
bad  been  paid  for  it.  Brewer  was  then  called  upon  to 
rebut  the.evjdence  of  the  defendant,  and  asked  to  state 
the  circumstances  under  which  the  safe  was  removed 
to  Stewart's  store,  apd  the  agreement  between  them 
about  it.  The  question  was  objected  to  on  the  ground 
that  he  was  not  a  competent  wijtness  to  testify  to  transr 
actions  w^h,  or  st^epients  made  by,  Stewart  in  bis 
lifetime.  Cooper,  J.,  in  delivering  judgment,  said: — 
."  The  question,  it  is  obvious,  went  to  the  very  heart  of 
the  controversy,  and  the  n>ateriality  of  the  testimony 
is  obvious,  whatever  might  be  the  purport  of  the  answer: 
Hagan  v.  Slate,  &  B^xt.  61 5.  His  Honour's  ruline 
seems  to  h«ve  been  based  upon  the  idea  that  tfae  re^ 
parties  to  the  suit  were  Brewer  and  the  personal  repre- 
sentative of  Stewart,  and  that  the  testimony  was  inad- 
missible under  tfae  Code,  sec.  3813  o.  That  section  is : 
'In  actions  or  proceedings  bv  or  against  executors, 
Administrators,  or  guandians,  m  whi(£  judgment  may 
be  rendered  for  or  itgainst  theqi,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  ]to  any  transaction 
«ith,  or  statement  by,  thfi  testator,  mtestate,  or  ward, 
unless  called  to  testify  thei;eto  by  the  opposite  partv.* 
3>>t  this  suit  is  not  against  tfae  defendant  as  adminis^ 
trator  of  Stewart.  It  is  ,true  the  original  summons, 
affidavit,  and  bond,  did  designate  tfae  defendant  in  his 
lepresentativs  capacity ;  but  these  words  of  description 
(for  in  the  fonp  of  action  adopted  they  could  only  be 
treated  as  <Uiariptio  pertonce)  were  stricken  out  before 
the  trial  by  the  justice.  This  suit  was  from  the  first  in 
leg^l  contemplation,  and,  after  striking  out  tfae  descrip- 
tive words,  in  form,  an  action  against  the  defendant 
individually.  He  might  rely  in  defence  upon  the  title 
of  his  intestate,  but  that  would  not  prevent  tfae  plaintiff 
from  proving  the  contract  between  Brewer  and  Stewart 
in  relation  to  the  safe ;  nor,  it  seems,  would  it  have 
prevented  Brewer,  if  he  had  been  the  plaintiff,  from 
testifying  to  the  contract  made  with  the  deceased: 
Johnson  t.  Hall,  9  Baxt.  351.  The  statute  cannot  be 
extended  by  the  courts  to  cases  not  within  its  terms, 
upon  the  idea  that  thev  fall  witfain  the  evil  which  was 
intended  to  be  guarded  against :  HugUett  v.  Cotmer,  12 
Heisk.  88 ;  Fi^ua  v.  Dinwiddie,  6  Lea,  645." 


VBNUE  IN  OBIMINAL  OASES. 

The  law  relating  to  venue  in  criminal  oases  Is  not 
altogether  free  from  dlfflcnUy.  At  common  law  a 
prisoner  could  only  be  indicted  for  larceny  in  the 
oonnty  in  which  the  offence  was  aotnsUy  committed, 
bat  this  was  altered  by  7  <&  &Geo.  4,  o.  29,  s.  76,  of  whioh 
24  (tr  25  Viot,,  c  96,  s.  114,  is  a  re-enactment.  It  is  there 
provided  that,  If  a  man  having  stolen  or  otherwise  felo- 
nioosly  taken  any  chattel,  money,  or  valuable  seoonty, 
or  other  property  whatsoever,  in  any  one  part  of 
the  United  Eiogdom  afterwards  have  the  same  in  hit 
possession  in  any  other  part  of  the  United  Kiogdom,  ha 
may  be  indicted,  tried,  and  convicted  in  that  part  of 
the  United  Eiogdom,  in  which  he  so  hitd  the  property, 
in  the  same  manner  as  if  he  had  actually  stolen  it 
there. 

It  follows  d  fortiori  that  a  man  cannot  be  tried  hara 
for  a  larceny  or  other  offence  oommitted  abroad,  and  it 
is  also  aetiled  law  that  a  prisoner  cannot  be  oonvioted 
here  for  having  in  bia  possession  property  stolen  abroad, 
even  if  received  with  a  gnilty  knowledge.  This  has 
been  decided  in  a  long  succession  of  oases,  of  which  the 
earliest  example  is  Reg.  v.  Prowa  (1  Hoo.  C.  O.  849), 
decided  in  1839,  where  a  person  wbo  stole  goods  in  the 
islaad  of  Jersey,  had  them  in  his  possession  in  tb« 
oounty  of  Dorset,  in  which  he  was  indicted  and  oon- 
vioted.  It  was,  however,  held  upon  appeal  that  the 
conviction  was  wrong,  because  the  original  taking  waa 
such  whereof  the  common  law  could  not  take  notice. 
This  decision  has  been  followed  in  lUg.  v.  Madge  (9  O.' 
ft  P.  29) ;  Rig.  v.  Debruid  and  another  (11  C!ox,  207) ;  and 
Seg.  V.  John  Carr,  reported  in  tbe  Old  Bailey  8es8ion|i 
Papers,  Nov.,  1877,  and  tried  before  Denman,  3. 

This  case  was  fnlly  argued,  the  Solicitor-General 
representing  the  Orown ;  but  the  learned  judge  held 
tha)',  the  prisoner  being  in  possession  of  foreign  bonds 
■tolen  abroad,  the  conrt  had  no  jnrisdiotion  to  tiy  him, 
and  much  stress  was  laid  on  ffogatorum't  eau  (tried  befora 
the  late  Becorder,  Mr.  Bussell  Gnmey,  and  reported  in 
the  Sessions  Papers),  in  which  the  prisoner  was  found 
in  possession,  in  a  British  ship  on  the  high  seas,  of 
diamonds  stolen  at  the  Ospe,  and  it  had  been  held  there 
was  no  juriBdiction. 

'  A  case  of  considerable  interest  was  tried  before  Mr. 
Prentice,  Q.O.,  at  tfae  Middlesex  Sessions  on  the  88rd 
ult.,  when  the  prisoner,  one  Brisker,  was  indicted  for 
embezzlement.  Tbe  prisoner  was  in  the  employment 
of  Messra  Challen,  wbo  carry  on  basiness  in  the  county 
of  Middlesex,  and  acted  as  their  traveller  in  tbe  island 
of  Jersey,  it  being  his  duty  to  remit  moneys  received  by 
him  daily  to  his  employeri^    Tbe  prisoner  received  a 

S articular  sum,  but  did  not  remit,  and  wrote  to  Messrs. 
ballen  snbseqneutly  inclosing  aoconnts,  bnt  omitting 
the  sum  in  question,  and  in  one  letter  denied  having 
received  it.  It  was  objected  by  the  learned  oonnsu 
appearing  for  the  prisoner  that  the  oourt  had  no  jnris- 
dtotioo,  as  the  offence  had  been  oommitted,  if  at  all,  ia 
the  island  of  Jersey ;  that  even  assuming  non-aooonnting 
forms  a  part  of  the  offence  of  embezzlement,  and  is  not 
merely  jevidenoe  of  it,  the  fact  that  the  non-acoounting 
took  place  in  tbe  oounty  of  Middlesex  would  not  give 
the  court  jurisdiction,  because  the  offence  must  ba 
begun,  continued,  and  ended  in  this  country.  Tha 
prosecution  relied  upon  Seg.  v.  Rogers  (3  Q.  B.  Div.  28), 
in  whiob  case  the  facts  were  as  follows ;  A  clerk  whose 
dcty  it  was  to  remit  at  once  to  his  employers  in  Middle- 
sex all  moneys  collected  by  him  as  their  clerk,  collected 
at  York,  on  tbe  18th  April,  a  sum  of  money  as  snoh 
olerk,  bnt  never  remitted  any  portion  of  it.  On  the  19th 
and  20th  April  he  wrote  and  posted  from  places  in 
Yorkshiro  to  his  employers  in  Middlesex  letters  making 
no  mention  of  the  money  so  collected ;  and  on  the  21st 
April  he  wrote  and  posted  at  Doncaster,  in  Yorkshire, 
to  his  employers  in  Middlesex,  a  letter  which  waa 
intended  to  make  them  believe  he  had  not  in  fact 
ooUeoted  the  money  in  question ;  and  in  roply  to  a 
qnestion  pnt  to  them  by  the  learned  judge  who  tried  the 
case,  the  jnry  found  this  fact  speoifloally. 
The  prisoner  was  tried  and  convicted  at  the  Middle- 
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Bex  SesBJons ;  bat  a  oase  was  reserved  apon  the  qaestion 
as  to  whether  he  was  rightly  tried  in  the  ooanty  ol 
Middlesex.  The  ooort,  consisting  of  Chief  Baron  Kelly, 
Jastioes  Field,  Liadley,  and  Manisty,  affirmed  the 
oonviotioD  ;  bat  Baron  Haddldstoo,  in  an  elaborate 
jadgment,  dissented  on  the  groand  that  no  part  of  the 
offence  waa  oommitted  in  Middlesex,  and  that  the 
priaoDer  waa  wrongly  indicted  in  that  ooanty.  The 
learned  Baron  said  :  "  The  stealing  is  the  orime,  the 
non-aooonnting  the  evidence  of  it,  and  as  the  evidence 
in  the  present  case  shows  that  the  stealing  was  in  York- 
shire, and  that  the  prisoner  never  was  in  Middlesex 
nntil  after  he  was  arrested,  I  am  of  opinion  that  he 
was  not  rightly  tried  in  Middlesex."  Mr.  Prentice 
•tated  that,  in  his  opinion.  Beg.  t.  Rogert  was  wrongly 
decided,  and  that  be  entirely  ooncnrred  with  the  jadg- 
ment  of  Baron  Haddleston.  We  think  a  little  examina- 
tion will  show  that  this  view  is  based  upon  a  transparent 
Mlaoy.  Now,  to  receive  money  tor  and  on  aoooant  of 
tux  employer,  and  not  acoonnt  for  it  at  the  time,  may  or 
may  not  oonstitnte  the  offence  of  embezzlement.  The 
essence  of  the  offence  is  the  telonioas  intention  ;  and  it 
may  well  be  that,  if  a  traveller  be  pressed  for  money, 
say,  to  pay  his  rent  with,  and  for  that  purpose  keeps 
back  some  portion  of  his  employer's  money,  he  may 
have  a  fall  intention  at  the  time  of  altimately  aocoanting 
for  it. 

If  the  jadgmenta  of  the  majority  of  the  judges  be 
oarefally  stadied,  it  will  be  found  that  what  they  in 
effect  say  is  this :  We  cannot  say  apon  the  evidence 
that  the  paisoner  intended  to  appropriate  th^  money  at 
the  time  he  took  it,  he  may  have  bad  no  felonious 
Intention  then ;  but  the  felonious  intention  became 
manifest  for  the  first  time  by  the  letter  of  the  31st 
April,  which,  though  written  in  Doncaster,  was  received 
in  Middlesex ;  and  in  Evani  v.  NiohoUm  (32  Ii.  T.  Bap. 
N.  B.  778)  the  court  regarded  a  letter  as  speaking  con- 
tinnously  from  the  moment  of  its  being  posted  until  its 
reoeipt  by  the  addressee.  For  this  reason  we  hold  that 
the  offence  was  completed  when  the  prisoner  by  letter 
made  the  false  statement  to  his  employers  as  to  the 
leoeipt  of  the  money,  and  that  he  wm  bo  rightly  tried 
in  Middlesex.  In  other  words,  "  We  cannot  say  that 
the  felonious  intention  or  wicked  mind  was  not  first 
developed  at  the  time  the  letter  was  written,  as  tlie 
felonious  intention  is  the  essence  of  the  offence  of 
embezzlement,  and  as  the  letter  was  received  in 
Middlesex.  Evan$  v.  Niekolton  is  sufficient  authority  for 
saying  that  the  offence  was  oommiLtad  in  Middlesex." 

Mr.  Prentice,  Q.O.,  referred  to  JUg.  T.  Treadgold  (i8 
L.  J.  102,  M.  C.),  and  said  that  this  oase  upheld  the 
decision  of  Baron  Haddleston,  and  overruled  Beg.  ▼. 
Sogen.  We  are  qaite  nnable  to  follow  the  learned 
.editor  of  "  Bussell  on  Crimes "  in  this  view,  the  facts 
being  entirely  different.  In  Reg.  v.  Trtadgold  it  was  the 
prisoner's  duty  to  remit  money  daily  to  his  employers, 
and  on  the  let  and  2pd  March,  1878,  he  ooUected  two 
aams  of  money  at  Newark  which  he  did  not  account 
for  ;  the  prisoner  resided  at  Grantham,  but  there  wm 
no  evidence  that  he  returned  there  on  either  of  the 
days  above  mentioned.  In  the  first  week  in  April  one 
of   bis  employers  went  to  Grantham    and  saw  the 

.prisoner,  and  taxed  him  with  receiving  moneys  and  not 
aooonnting  for  them,  whereapon  the  prisoner  handed 
bis  employers  a  list  of  moneys  he  had  collected  and  not 

.aoocAinced  for,  including  the  above  sums.  He  was 
indicted  and  convicted  at  the  borough  quarter  sessions 
holden  at  Grantham,  and  the  learned  reoorder,  in  the 
case  submittad  to  the  judges,  stated-that  he  had  held 
be  was  triable  there  on  the  groand  that,  as  he  lived  at 
Grantham,  he  might  have  returned  there  on  the  let 

.  and  2nd  March  when  the  several  snms  were  embezzled. 
The  jadges  held  that  there  was  no  evidence  to  jnstify 
this  view,  and  that  the  embezzlement  took  place,  if  at 
all,  at  Newark  i  the  ftwit  that  the  prisoner  when  taxed 
made  to  hia  employers  what  amounted  in  effect  to  a 
oonfession  at  Grantham,  was  never  alladed  to  by  any- 

,  ona  thioaghoat  the  oase  as  groand  for  laying  the  venue 
at  Grantham, 
Chief  Baron  Kelly,  in  giving  judgment,  said :  "  This 


conviction  must  be  quashed.  There  was  no  evidence  at 
all  which  showed  the  completion  of  the  offence  of 
embezzlement  at  Grantham.  It  is  quite  consistent 
with  the  facts  Btated  in  the  case  that  there  waa  probably 
an  act  of  embezzlement  at  Newark,  bat  even  that  is 
not  clear.  The  case  states  that  the  prisoner  resided  at 
Grantham,  and  there  was  no  evidence  to  show  that  ha 
returned  to  Grantham  on  either  of  the  days  he  received 
the  several  snms  of  money.  It  further  states  that  one 
of  the  prisoner's  employer^  proceeded  to  Grantham  a 
month  afterwards  and  had  an  interview  with  the 
prisoner,  and  taxed  him  with  reoeiving  moneys  which 
he  had  not  aoconnted  for  to  them,  and  that  the  prisoner 
handed  to  him  a  list  of  amounts  he  had  received  and 
not  accoucted  for,  in  which  list  the  two  items  charged 
in  the  indictment  appeared,  and  there  the  evidence 
stops.  It  is  impossible  to  say  on  these  facts  that  them 
waa  any  evidence  of  embezzlement  at  Grantham."  Reg. 
T.  Rogers  was  referred  to  in  the  course  of  the  argnment, 
but  if  Chief  Baron  Kelly  had  intended  to  imply  that  ha 
had  reconsidered  his  decision  in  that  case,  and  had 
adopted  the  views  of  Baron  Haddleston,  it  is  inoon- 
oeivable  that  neither  he,  nor  Mr.  Justice  Lindley,  nor 
Mr.  Justice  Manisty,  who  also  formed  part  of  the 
court  in  both  cases,  shoald  not  have  said  one  word 
about  it. 

We  doubt  whether  Reg.  ▼.  Rogen  has  mnoh  authority 
when  applied  to  Bruker'i  case  which  was  actually  before 
Mr.  Prentice,  beoaase  Jersey  is  a  foreign  oonntry, 
though  forming  part  of  the  domioions  of  the  Crown, 
just  as  the  Cape  was  held  to  be  a  foreign  oooatry  in 
HogiUarum's  case. 

In  the  result,  after  first  saying  he  waa  bound  by  tha 
decision  in  Reg.  v.  Roger;  and  could  not  say  that  tbera 
was  not  jurisdiotioD,  the  learned  judge  decided  other- 
wise, the  learned  counsel  for  the  prisoner  pointing  out 
that  Jersey,  being  a  foreign  coantry,  the  offence  must 
be  began,  continued,  and  ended  in  this  country  in  order 
to  give  the  court  jurisdiction,  and  therefore,  that  Reg.  T. 
Rogtrt  did  not  apply. — Lam  Timet, 


THE  ANCIENT  MONUMENTS  ACT. 

Spontaneonsly  to  cherish  cromlechs,  kistTans,  saored 
circles,  ddlmecB,  and  the  like— those  relics  of  the  pre> 
historic  inhabitants  of  these  isles — does  not  seam  nativa 
to  the  Anglo-Saxon  race.  It  is  no  excuse  that  we  ara 
not  worse  than  other  peoples  with  remains  as  mystertona 
in  their  midst.  Hitherto  we  have  not  pushed  our  oon- 
oem  for  these  ancient  monuments  further  than  inert 
wonder  and  archeaologioal  specalatloo.  It  needed  a 
prophet  like  Sir  John  Labbook — not  without  faith- 
fnl  disciples — to  inouloate  the  lesson  that  we  onght  not 
only  to  gape  at  such  venerable  survivals  and  broaoh 
theories  upon  them,  bat  to  preserve  them  from  un- 
necessary decay  and  destruction.  The  Ancient  Monu- 
ments Bill,  adopted  by  the  Government,  is  at  last  made 
law,  after  a  lengthy  waiting.  There  is  no  definition  in 
the  Act  of  tha  aort  of  ancient  monument  which  is 
entitled  to  the  benefit  of  the  enactment.  But  tha 
monuments  enumerated  in  the  schedule,  which  may 
afterwards  be  added  to,  show  that  it  is  designed  tb 
protect  a  class  of  ruins  peculiarly  in  need  of  protection. 
There  are  numerous  "monuments"  of  antiquity  the 
very  beauty  and  grandeur  of  whose  ruins  may  be  held 
to  furnish  an  ample  guarantee  for  their  proteotion.  Of 
Buch  are  the  ruined  castles  and  abbeys  with  which  this 
coantry  abonnds.  Bat  the  camp  and  the  oromleoh 
are  mostly  left  to  themselves.  Perhaps  legends  as  to 
their  origin  still  float  about  the  neighbourhood.  The 
native  does  not  feel  quite  comfortable  when  he  passes 
them  in  the  dark  on  a  stormy  night.  His  awe,  however, 
does  not  prevent  bim  from  carting  away  in  broad 
daylight  a  tall  monolith  which  will  make  a  convenient 
corner-stone  for  his  new  cattle-shed,  or  which  seems  to 
him  intended  by  Providence  to  serve  as  a  soratobing- 
post  for  his  oxen.  '  Sometimes,  if  the  mountain  will  not 
come  to  Mahomet,  Mahomet  goes  to  the  mountain. 
Giant  stones  where  they  stand  make  a  massive  frame- 
work for  new  farm-buildings,  and  a  Boman  vaU  vm  has 
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Wn  known  to  afFord  ao  ezcalleot  Una  of  delimitation 
fur  •  pigBtycL  Kot  merely  bo  misohieTonB  as  this 
ntilitanau  B|)ecies  of  rastio  is  the  visiter  who  duly 
tDscribes  his  iUastrioos  name  with  a  valgarity  erro- 
veoqsly  sopposed  to  belong  ezclasively  to  the  Britisher, 
^Qt  really  the  oommon  attribute  of  civilised  mankind. 
The  toarist  only  desecrates,  while  the  rastio  pillaf^ea. 
The  Anoient  Moaaments  Aot  aims  at  stopping  both  the 
4«*Mr»tion  and  the  pillage.  To  qaote  an  instance  or 
(wo,  the  largest  atone  in  the  well-known  remains  at 
Abory,  or  Avebnryt  io  Wiltshire,  weighs  60  tons ;  bat 
it  was  lighter  by  80  tons  than  another  known  to  have 
Wen  blasted  or  otherwise  broken  ap  several  years  aRo, 
ky  one  who  probably  looked  npon  a  stone,  even  a  Celtic 
nonolith,  with  as  moch  insensibility  as  Feter  Bell 
Tegarded  a  primrose.  In  the  same  way  White  Horse 
Stone,  a  household  word  of  the  country  near  Aylesford, 
in  Kent,  has  been  destroyed  within  living  memory. 
S^an  at  Stonehenge,  a  trilitbon  on  the  western  side, 
vbioh  a  little  care  might  have  kept  standing,  and  might 
f  Ten  now  be  set  np  again,  is  known  to  have  fallen  in  1797. 
The  Ancient  Ilonaments  Bill,  then,  aims  at  preserving 
those  relics  whose  very  strength,  simplicity,  and  ragged- 
yeas  seem  at  first  sight  to  oSer  no  motive  to  the 
destroyer,  and  therefore  to  disdain  any  protection  which 
man  ooald  give.  In  truth,  they  are  as  much  snbjeot  to 
Tioissitade  hb  other  creations  of  human  hands,  and 
■entimental  considerations,  if  no  other,  urge  that  we 
tboold  arrest,  so  far  as  we  can,  the  process  of  dilapida- 
tion. Often  we  have  only  a  faint  inkling  of  the  uses  of 
the  weird  circles  of  stones  which  dot  our  islands  from 
north  to  south.  A  Bomau  or  a  Oeltio  camp  is  generally 
laoogniaable.  We  are  tolerably  sure  that  such  and  such 
a  hiOock  is  an  ancient  barrow,  or  that  yonder  long  and 
lofty  mould  is  an  earth-work.  We  are  more  in  the  dark 
when  we  come  to  two  or  three  huge  stones  snrmounted 
by  another,  although  plenty  of  people  are  confident  that 
they  anoloaed  the  asues  of  Celtic  kings  and  can  even 
give  the  departed  monaiohs  a  name.  But  Stonehenge 
and  Abury  and  their  analogues  have  not  yielded  to 
the  most  penetrating  and  ingenlons  oonjeoturei.  The 
British.ArohtBological  Aaaociation,  which  held  ite  annual 
eongress  at  Plymouth  a  fortnight  ago,  did  not  this  year 
yentore  far  beyond  the  region  of  the  known.  Roman 
.TiUaa,  ohnrohes,  and  country  halls  find  them  tolerably 
SDanimons,  when  aa  esonrsion  to  Celtic  or  Dmidical 
iremaina  develops  sa  many  theories  as  there  are  members 
present  Not  Uie  personality  of  Homer  nor  the  origin 
of  the  Btruscans  baa  been  more  prolific  of  irreconcilable 
views  and  mutual  derision  than  the  question.  For 
.what  waa  Stonehenge  intended?  Inigo  Jones  gave  it  as 
bis  opiuion  that  it  waa  a  Roman  work.  Another  lavant 
of  modern  date  delares  that  it  is  nothing  but  a  group  of 
flromlechs  from  which  the  soil  has  been  washed  or 
.oleacwd  away.  The  theorv  most  in  vogue  is  that  Stone- 
benga  is  astronomicsl  in  its  aymboUsm,  and  connected 
with  the  worship  of  the  sun.  The  Friar's  Heal,  the 
keystone  of  the  whole,  it  is  pointed  out,  is  so  situated 
IWd  arranged  as  to  mark  the  rising  of  the  sun  at  the 
anmmer  solstice.  To  this  it  is  answered  that  there 
lies  prostrate  a  huge  stone  which,  before  it  tM,  must 
faava  eSeotaally  shut  oat  any  one  standing  at  what  is 
Sappoaed  to  ba  the  altar  from  the  view  of  the  sun  over 
tfaa  Friar's  Heel.  Some  enthusiasts  compare  Stonehenge 
with  Baalbak ;  some  talk  signifloaatly  of  Oilgal  and  the 
Sahraw  practice  of  erecting  stone  pillars  on  every 
Mailable  occasion ;  and  yome  superlative  speculators  do 
not  abrink  from  tha  conclusion  that  the  Druid  and 
Babrav  worsbipa  were  identical.  The  same  veil  of 
myitery  whioh  hangs  over  Stonehenge  envelops,  to  a 
great  extant,  tha  origin  of  most  of  the  Celtic  remains 
W  be  found  in  tha  British  Islea  Omne  iffnotum  fro 
mogKiJUt  is  the  adage,  and  oar  awe  for  them  ought,  if 
^nythiog,  to  be  tha  greater.  National  or  local  legends 
bave  in  many  oases  oeen  grafted  npon  moDomeots  far 
9ldar  than  the  legends  themselvee.  The  Celtic  cairn 
takes  to  itself  a  Saxon  or  a  Danish  name  and  inmate. 
The  lapguage  and  traditions  of  those  who  erected  it 
.  bava  fad«d  away,  hot  Umos  atUl  inveata  the  relic  with  a 
ttew  history. 


The  provisions  of  the  new  Act  are  simple  enough. 
The  Commissioners  of  Works  in  England,  the  Board  ol 
Trustees  for  Manufaotaras  in  Scotland,  and  the  Com- 
missioners of  Works  in  Ireland  are  respectively  em- 
powered to  acquire  by  purchase  or  gift  the  monnmenta 
mentioned  in  the  sohedale,  and  others  which  an  Order 
in  Ooonoil  may  from  time  to  time  add  to  the  number. 
Inspectors  may  be  appointed  to  keep  in  order  anA 
preserve,  as  best  may  bis,  the  monnmenta  thus  aoqaired; 
and  penalties  are  instituted  for  acts  of  deetraetioD. 
The  language  of  the  Aot  seems  to  indicate  that  in  some 
cases  the  Commissioners  will  resort  to  "  fencing  repair- 
ing, cleansing,  and  oovering  in,"  It  is  to  be  hoped  tha* 
none  of  these  artificial  expedients  will  be  employad 
except  in  oircamstanoea  of  urgsney.  Many  people  will 
agree  that  the  charm  of  antiquity  forthwith  departs 
from  a  spot  when  it  is  sarrounded  by  a  hoarding, 
scoured,  and  scraped,  or  roofed  over.  Better  a  natnru 
decay  than  snob  an  artificial  lite.  It  is  to  ward  off  tha 
hand  of  the  wilful  destroyer,  and  not  the  weather,  that 
the  Aot  is  most  needed.  Protected  from  human  assault 
and  with  the  soil  beneath  them  maintainad  in  a  firm 
state,  pillars,  cromlechs,  and  "  rooking-stones  "  may  ba 
expected  to  last  as  long  aa  they  have  lasted  already. 
Barrows  and  intrenchmeuts  will  need  little  attention 
from  the  Commissioners  when  it  has  become  impossible 
for  the  land  to  fall  into  tha  hands  of  some  improving 
landlord  who  makes  no  more  acoouot  of  a  ttnuiJUu  than 
of  an  anthill.  The  schedule  comprises  most  of  tha 
best  known  ancient  monuments  in  the  three  kingdoms. 
It  is  odd,  however,  that  Cornwall,  a  county  so  rich  in 
remains  of  Celtic  Britain,  should  not  eontribute  a  single 
site  to  the  list  marked  out  for  preservation.  Sir  John 
Lubbock  evidently  and  with  reason  aspects  that  many 
owners  of  well-known  ancient  sites  will  hand  them  over 
to  the  safe  keeping  of  the  Commissioners.  He  himself, 
it  may  be  mentioned  bonght  the  site  of  the  Abury 
remains  to  save  them  from  the  destruction  which  waa 
overtaking  tUeni.  Certainly  the  Act  is  only  permissive, 
and  permissive  Acts  are  not  noted  fur  efficacy.  But 
although  a  long  period  may  elapse  before  the  last 
monument  even  of  tboee  named  in  the  schedule  becomes 
vested  in  the  representatives  of  the  State,  we  can  hardly 
doubt  that  the  process  of  transfer  wUl  be  speedily 
initiated. — Timet. 


MISCONDUCT  OF  JURIES. 

(Canlfmutd  flvm  paf»  Ml,  mUtJ 

m.  RuUi  peeuliar  to  partieuka-  Olaita  of  Atliiim. — (1,) 
StparatUm  of  the  Jury. — Considering,  next,  those  mlea 
which  are  different  m  the  different  classes  of  actions 
already  named,  let  us  look  to  those  which  relate  to  tha 
separation  of  the  jury  as  a  ground  for  a  new  trial 
It  is  not  the  general  practice  in  this  oonntry  to  isolate 
jurors  in  civil  cases  from  the  rest  of  tha  public  daring 
the  necessary  adjournments  whioh  take  plaoe  in  tha 
progress  of  the  trial.  On  tha  contrary,  they  are  pel^ 
mitted  to  return  to  their  homes  at  night  and  to  mingle 
freely  with  the  public,  after  receiving  an  admonition 
from  the  bench  not  to  oonverae  with  anyone,  nor  to 
receive  commanlcations  from  anyone,  tonehing  tha 
canse  on  trial.  In  these  cases  they  are  not  subjected  to 
any  restraint  until  they  have  received  the  charge  of  tha 
judge,  and  have  retired  to  consider  of  their  verdict, 
when,  regularly,  they  are  to  be  kept  together  and  pre- 
vented from  communicating  with  persons  not  of  tha 
jury,  until  they  have  agreed  upon  their  verdict.  But 
even  then,  where  their  deliberations  are  protraoted, 
or  where,  from  the  hoar  of  adjournment,  or  other 
olronmstauoe  it  seems  necessary,  it  is  believed  to  ba 
within  the  discretion  of  the  judge  to  allow  them  to 
separate  for  needed  rest  or  refreshment  before  making 
np  their  verdict.  For  it  would  be  an  absurd  restraint  to 
prevent  jurors,  during  the  adjournments  of  a  protraoted 
trial,  to  separate  and  mingle  freely  with  the  pablio,  and 
then  to  imprison  them  after  ite  oloaa  nntO  they  shonld 
have  agreed  npon  their  verdict.  Persona  known  to 
ba  qtainbera  of  the  jury  would  not  be  less  likely  to  ba 
approaohed  improperly  after  tha  termination  ol  trial 
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than  daring  its  progieaa.  Coarts  have,  th«tefore,  in 
civil  (waes,  not  only  ezeroiaed  a  soand  dUoretion  in 
regard  to  the  diapoiitioa  of  the  jury  pending  their 
deliberationg,  bat  it  has  even  been  held  that  a  statate  '* 
feqairing  them  to  be  oooflned  nnder  the  care  of  an 
•ffieer  nntil  they  shall  have  agreed  apon  their  verdict, 
«t  nntil  they  shall  have  been  discharged  by  the  ooart,  is 
directory  merely,  in  its  application  to  oivil  oases.'^ 

(3.)  S^aaratuM  i»  Oiml  Oitei  not  Orowhd  for  %eto  Trial. — 
It  follows  almost  as  a  neoessary  oonolasion  that  the 
tact  that  the  jury  in  a  oivil  case  have  separated  withoat 
leave  of  the  ooart  after  the  cause  has  been  committed  to 
them,  and  before  they  have  agreed  upon  their  verdict,  is 
wA,  as  mere  matter  of  law,  ground  for  a  new  trial ;  nor 
will  a  new  trial  be  granted  in  saoh  a  oate  nnleas  the 
facts  toaching  the  separation  are  saoh  as  to  raise  rea- 
sonable saapiolons  of  abase.'*  If  saoh  a  rale  will  hold 
as  to  a  general  dispersion  of  the  jaty,  it  will  follow, 
tat  stronger  reasons,  that  the  temporary  abseaoe  of  a 
■Ingle  jaror  from  the  jary-room,  or  from  his  fellows, 
through  a  mistake  of  daty,  will  not  afford  groasd  for 
41stan>ing  the  verdict,  anless  there  is  proof  of  other 
nlacondaet  on  his  part,  or  of  improper  attempts  to 
infla«noe  his  vote  as  a  jaror,  though  it  may  be  a  oon- 
tempt  of  ooart  which  will  sabjeet  him  to  punishment." 

(8^  Ifvf  in  MBM  Stata  m  Gaie$  of  Pelony. — la  some  of 
the  States  this  rale  has  been  extended  to  prosecutions 
for  felony,  and  the  judges  have  exeroised  the  discre- 
tionary power  of  discharging  the  jury  upon  the  adjourn- 
meats  of  the  court  from  day  to  day,  eten  in  capital 
eaaes  ;'*  or,  in  sach  a  case,  of  allowing  a  single  juror  to 
leave  the  box  for  a  time  while  the  trial  is  in  progress, 
the  proceedings  being,  of  coorse,  saspended  to  await  his 
Mtam."  And,  corresponding  to  this,  we  find  that  some 
Marts  have  so  far  relaxed  the  rale  of  the  oommon  law 
M  to  hold  that  a  separation  of  the  jary  in  oases  of 
felony,  even  where  there  is  no  necessity  for  it,  is  no 
ground  for  a  new  trial,  in  the  absence  of  dreamstauoes 
wbiob  excite  saspioion  of  abuse.*" 
.  Thus,  in  Iowa  it  is  within  the  disoretion  of  the  court, 
•fter  the  jury  is  sworn  and  before  the  oaoae  is  submitted 
to  them,  to  permit  them  to  separate,  or  to  keep  them 
ta  ehar^  of  a  proper  offiaer,*>  It  is  not  error,  therefore, 
tax  the  ooart  to  refuse,  on  the  application  of  the 
defendant,  to  direct  that  the  jury  should  be  kept 
together  daring  the  trial,  nnless  it  is  made  apparent 
that  the  ooart  in  some  manner  exceeded  the  discretion 
rented  in  It^  or  exeroised  it  to  the  prejudice  of  the 
defendant's  rights." 

In  Ohio  the  same  role  obtains.  Whether  jarors  shall 
be  permitted  to  separate  ivring  tht  progrtu  of  the  trial  is 
no  longer  an  open  question  in  that  State ;  it  is  settled 
that  it  is  a  matter  committed  to  the  soand  disoretion 
of  the  ooart.>*  "  In  both  oivil  and  orlmioal  cases  the 
eoort  may,  in  their  disoretion,  daring  the  progress  of 
the  trial,  permit  the  jury  to  disperaa  for  the  purpose  of 
obtaining  food  and  rest,  and  may,  in  either  case,  direct 
them  to  bring  in  a  sealed  verdict ;  bat  in  no  case  can 
the  jury,  after  they  have  retired  to  consider  of  their 
verdict,  be  permitted  to  separate  and  diverse  until 
they  have  agreed."'* 

In  Indiana  there  ia  a  statute  relating  to  Stata  trials, 
■in  the  following  lai^(aage:  "  Whan  jnrors  are  permitted 
to  separate  after  being  empanelled,  and  at  eaoh  adjonrn- 
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ment,  they  must  be  admonished  by  the  court  that  it  is 
their  duty  not  to  converse  among  themselves,  nor  to 
suffer  others  to  eonverse  with  them,  on  any  subjeot 
ooanected  with  the  trial,  or  to  form  or  express  any 
opinion  thereon  until  the  ease  is  fally  submitted  to 
them."**  This  statute  permits  the  separation  of  the 
jury  daring  the  trial,  and  before  the  oaase  is  submitted 
to  them,  wikhont  their  being  in  charge  of  a  sworn 
officer ;  and  the  ease  of  Jdnei  v.  The  State,**  which  hidda 
the  contrary,  is  no  longer  regarded  as  authority." 

In  Missouri,  the  law  was  formerly  well  settled  that 
the  separation  of  the  jury  in  a  oriminiU  case  will  not 
Invalidate  their  verdict  or  furnish  grounds  for  a  new 
trial  if  there  is  no  reason  to  suspect  that  they  have  been 
tampered  with,  or  have  acted  improperly.'*  The  rnla 
has  beea  applied  equally  ia  all  oriminal  caseif,  including 
capital  felonies.'*  It  has  been  applied  indifferentiy  to 
eases  where  the  separation  to<A  place  before  the  jury  re- 
tired to  deliberate  on  their  verdict,  and  to  cases  where  it 
took  place  after  they  had  retired.**  It  has  been  applied 
equally  in  cases  where  the  separation  was  in  violation 
of  the  duty  of  the  separating  jarors,  and  in  oases  where 
it  was  with  the  sanction  of  the  ooart*'  and  with  the 
consent  of  the  prisoner.**  But  now,  by  a  recant 
statate, *>  "the  court  may  grant  a  new  trial  .  .  .. 
when  the  jury  has  been  separated  withoat  leave  of  th« 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
has  been  guilty  of  any  miaoonduot  tending  to  prevent  a 
fair  and  due  consideration  of  the  oase."  This,  it  is  seen, 
does  not  toaoh  the  case  of  separatious  before  the  jury 
have  retired  to  consider  of  their  verdict.  It  therefor* 
leaves  the  rales  of  the  foregoing  cases  in  foroe  in  most 
of  their  applioatioos. 

The  judges  of  the  Oonrt  of  Appeals  of  New  Tork  have 
not  been  uDaoimons  upon  this  question.  In  a  oaa» 
where  it  was  presented  and  oonsidered  at  unnsnal  length, 
six  oat  of  eight  of  them  were  of  opinion  that  the  oonrt 
has  power  to  permit  the  jary  to  separate  daring  the 
progress  of  a  capital  trial,  npon  the  application  i^  the 
prisoner,  or  upon  his  consent  tendered  withoat  solicits* 
tion,  pending  the  adjournments  of  the  court  from  day 
to  day.  Four  of  the  judges  were  also  of  opinion  that 
the  court  has  power,  in  its  discretion,  independent  of 
the  consent  of  the  parties,  to  permit  the  jury  thus  to 
separate.  From  both  propositions  two  of  the  judges 
dissected,  and  upon  the  last  point  two  of  them  expressed 
no  opioioa.**  The  eonclosion  of  the  oonrt  is  aided  by 
the  fact  that  the  only  statute  upon  the  sabjeet  in  New 
Tork  provided  as  follows :  "  The  prooeedings  presoribad 
by  law  in  civil  oases  in  respect  to  the  empanelling  of 
juries,  the  keeping  them  together,  and  the  manner  of 
rendering  their  verdict,  shall  be  had  npon  the  trial  of 
indictmeats,"**  and  that  there  was  no  statute  in  New 
Tork  requiring  the  confinement  and  Isolation  of  juries 
in  civil  cases. 

{i.)  Untrue  Rule  atherwiie  in  Capital  Feloniei.— There 
eao  be  no  question,  however,  that  the  foregoing  rule,  at 
IcEkst  in  its  application  to  capital  felonies,  is  an  entire 
departure  from  the  rule  of  the  common  law.  The  rule 
of  that  law  was  no  doubt  uniform  in  all  oases  of  felony, 
for  by  that  law  all  felonies  were  capital.  By  that  law, 
courts  had  no  power  in  saoh  eases  to  permit  the  jary  to 
separate  after  they  bad  been  charged  with  a  oase ;  and 
sach  a  separation  anciently  worked  a  discharge  of  the 
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(81)  The  State  r.  Bratmem,  48  Mo.  829. 

itlllMd.;  The  SlaUr.  Mix,  una.  lU. 

(83)  1  Bar.  StaU  18;9,  Mot  19*6. 

(84)  Suphene  t.  The  People,  19  N.  T.  849  (afflrming  i;  e.  4  Pait.  Cr. 
886,  493,  60.)).  Thli  caae  followa  tha  caiaa  of  The  People  t.  Dauglati,  4 
Cew.  la,  and  The  People  r.  AoiHon,  7  Wand.  418,  and  In  eUeOt  vrar- 
rolea  tha  caae  of  Baitieood  t.  The  People,  8  Park.  Cr.  18;  though  It  lata 
b«  diatlngiilahad  from  aU  three  of  thaaa  eaaoa  on  the  gronnd  that  la 
them  tha  qaeitlon  was  aa  to  the  eileot  of  ao  wMnMoriMri  aapiTJtlnn.' 

.  (86)  2  Bar.  Btata.  M.  T.  (2d.  adj  848. 
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prisooer,**  aithoash  in  modaru  times  it  is  meralv  groaad 
for  a  new  trial,  even  where  nnaatboriaed."  The  pro- 
TiaioBs  of  oar  national  and  State  ooostitationB  which 
goaraotee  the  right  of  trial  by  jnriea  are  understood  to 
be  iotended  to  preserve  that  right  sabstantially  as  it 
existed  at  oommon  law.  I  affirm  with  ooufideaoe  that 
where  a  jnry  empanelled  to  try  a  capital  felony  are 
permitted  to  separate,  to  mingle  with  the  oommnni'y, 
and  to  imbibe  their  prajodioes,  before  rendering  their 
Tardiot,  the  prisoner  has  been  denied  the  right  of  trial 
by  jury  within  the  meaning  of  these  constitational 
provisions. 

Upon  this  snbjeot  I  feel  justified  in  qnoting  at  some 
length  the  language  of  Ubief  Jastice  Wbelpley,  of  New 
Jersey,  in  a  ease  in  whioh  he  delivered  the  opinion  of  the 
Supreme  Court  of  that  State.     He  said  : — 

"  It  is  olear  that  from  the  earliest  times,  as  far  back  as 
tradition  itself  extends,  it  was  a  part  of  the  method  of 
proceediogs,  in  the  system  of  English  law,  in  all  capital 
oases  to  sequester  the  jury,  to  a  certain  extent,  from  the 
test  of  the  oommnnity.  No  one  acquainted  with  the 
■abject  will  deny  that  this  practice  prevailed  for  many 
successive  ages,  and  so  far  as  is  known  to  me,  it  has  never 
been  departed  from  by  any  English  judicature.  In  this 
State,  almost  from  the  epoch  of  its  settlement  by  our 
ancesinrs  to  the  present  moment,  as  we  are  informed 
by  history,  both  printed  and  oral,  the  same  formula  has 
been  observed,  from  these  admitted  incidents,  then, 
it  would  seem  to  be  inoootestably  plain  that  the  formula 
itself  is  invested  with  every  possible  claim  to  be  con- 
sidered a  part  of  that  legal  system  which  this  court  is 
bound  to  sustain  and  administer.  It  is  not  a  matter  of 
UDsnbstantial  form,  but  one  of  the  means  provided  by 
the  law  to  reach  the  reanlt  of  a  verdict  founded  exclu- 
sively on  the  evidence  delivered  in  open  court  in  the 
presence  of  the  parties.  It  is,  therefore,  as  much  a 
right  of  the  defendant  as  any  other  act  whioh  the  law 
requires,  by  immemorial  usage,  to  be  performed  at  the 
trial.  It  is  altogether  impossible  to  admit  the  right  of 
the  court,  at  its  pleasure,  to  waive  the  performance  of 
this  act.  If  the  seolasion  of  the  jnry  can  be  dispensed 
with  before  the  charge  of  the  ooart,  why  not  dispense 
with  it  after  such  charge  t  And  if  the  power  to  alter  in 
one  respect  the  admitted  mode  of  ancient  procedure  is 
conceded  to  the  oonrt,  what  power  to  alter  the  forms  of 
trial  can  be  denied?  Upon  this  point  the  case  of 
St^ienM  V.  The  People,"  was  cited  and  relied  on  ;  but  I 
must  protest,  with  emphasis,  against  the  introduction 
into  the  jurisprudence  of  this  State  of  the  doctrine  upon 
which  that  case  is  placed.  The  theme  is  there  treated, 
not  as  an  inquiry  as  to  the  existence  of  power,  but  as  a 
qaestion  of  mere  axpedienoy. 

"  In  the  opinion  delivered  in  the  case,  it  seems  to  be 
considered  as  a  matter  but  of  small  moment  that  the 
form  of  placing  the  jury  apart  from  the  rest  of  the 
public,  in  all  capital  cases,  has  been  observed  from  the 
most  remote  era ;  but  the  argument  proceeds  upon  the 
notion  that  the  court  can  and  should  change  the  form, 
on  the  ground  that  the  restraints  upon  the  jury  incident 
to  such  form  are  not  compatible  with  the  multiform 
business,  the  comfort,  and  the  intelligence  of  the  present 
age.  It  is  scarcely  necessary  to  remark  that  this  argu- 
mentative position,  if  tsnable,  will  enable  the  courts,  at 
their  pleasure,  to  demolish  any  part  and  all  parts  of 
those  forms  of  trial  which  are  the  safeguards  of  all 
'private  rights,  and  whioh  have  been  established  for 
centuries.  It  is,  in  effect,  to  assume  that  the  entire 
trial  by  the  country  is  in  the  hands  ol  the  court.  Why 
put  the  intelligent  witnesses  of  this  age  under  pledge  of 
an  oath  1  Why  doom  the  man  whose  affairs  are  press- 
ing to  the  tediam  of  a  protracted  cross-examination  t 
Why  require  of  our  intelligent  jurors  an  unanimous 
verdict  7  The  oath  of  the  witness,  the  right  of  cross- 
•xamination,  the  unanimity  of  the  jury,  all  rest  upon 
the  foundation  of  immemorial  usage  alone.    It  appears 

(M)  Ca  Lit  J27  b.;  8  lut  110;  nota  la 7  How.  St  Tr.  M7,  wbve 
I1UU17  preo6d<pt<  ars  ooUactod. 

(ST)  WUUanu  t.  27^  Btatt,  «  Ala.  67;  The  fltopk  r.  lUa^  «0 
Barb.  627,  M4. 

188)  18  N.  T.  M8. 


to  be  altogether  illogical,  admitting  the  great  antiquity 
of  the  form  of  the  separation  of  the  jury  from  the  mass 
of  the  community  in  capital  cases,  to  maintain  the 
right  of  the  court  to  abolish  such  form,  without  at  the 
same  time  admitting  the  right  of  the  court  to  retain 
or  set  aside,  at  will,  all  the  other  essential  oiroumstsnoea 
which  go  to  make  up  the  proceedings  of  a  trial  at  law. 
But  it  is  enough  for  us  to  know  that  the  court  has 
heretofore  laid  claim  to  no  such  power ;  that  it  has  ever 
conformed  its  practice  with  implicit  obedienae  to  the 
ancient  usages,  leaving  to  the  legislative  department  of 
the  government  the  task  to  modify  the  law  so  as  to 
place  it  in  harmony  with  the  ever-shifting  conditions 
of  human  life.  Ascertaining,  then,  that  the  practice,  in 
capital  oases,  of  keeping  the  jury  to  a  certain  extent  in 
privacy  during  the  entire  course  of  the  trial,  has,  vrith 
complete  uniformity,  always  prevailed,  I  feel  boand  to 
recognise  in  such  form  an  institute  of  law  which  is 
wholly  beyond  the  control  of  the  court,  and  whioh 
belongs  to  the  citi^n.as  a  rigbti  I  entertain  no  doubt 
that  in  this  State  a  conviction  in  a  capital  case,  which 
should  be  founded  on  an  order  of  the  conrt  for  the  jury 
to  disperse  during  its  recess,  would  be  quite  as  illegal 
and  nnsnstainable  as  would  be  a  conviction  whioh  would 
ensue  the  ruling  uf  the  court  permitting  a  witness  to  bo 
examined  without  the  test  of  an  oath,  or  some  equivalent 
sanction. 

"  I  conclude,  then,  that  the  jnry,  in  a  case  in  which 
the  life  of  a  prisoner  is  at  stake,  must,  during  the  oon< 
tinuance  of  the  trial,  be  kept  separate  to  the  extent  of 
the  ancient  practice,  and  that  this  is  a  requisition  of 
absolute  law,  and  is  not,  in  any  measure,  a  matter 
resting  in  the  discretion  of  the  conrt.  It  would  be 
superfluous,  after  coming  to  this  result,  to  enlarge  at 
any  length  on  the  evident  propriety  of  ths  legal  form  in 
qaestion,  or  to  do  more  than  advert  to  its  efficacy  to 
keep  the  jury  from  the  reach  of  the  contagion  of  that 
excitement  whioh  generally  infects  the  popular  mind 
daring  the  trial  of  a  person  charged  wfth  a  flagitious 
crime,  and  its  tendency  to  indicate  to  the  commanity, 
and  to  keep  alive  in  the  heart  of  the  jurors  themselves, 
a  lively  sense  of  the  solemnity  and  great  importance  of 
the  office  with  which  they  are  clothed.  These  and 
many  similar  considerations  might  be  used  in  vindioa> 
tion  of  the  legal  practice  under  review,  but  they  seem 
out  of  place  on  an  occasion  when  not  the  propriety,  but 
simply  the  existence  of  the  form,  is  under  discussion. 
It  is  uie  business  of  courts  to  ascertain  what  the  law  is, 
not  to  defend  it  when  ascertained."  ** 

(To  te  eontlmud.) 


MURDER  BY  FOISONINa. 

Attention  is  directed  to  a  little  village  in  Hungary, 
where,  until  recently,  as  alleged,  a  gipsy  woman,  now 
seventy  years  of  age,  has  for  a  long  time  carried  on  a 
prosperous  trade  as  poisoner.  Upwards  of  a  hundred 
husbands  or  lovers  are  said  to  have  been  "done  to 
death"  nnder  the  direction  and  with  ths  aid  of  this 
malevolent  hag.  By  the  treachery  of  her  daughter  tho 
culprit  has  at  length  been  brought  to  justice.  The 
medical  aspect  of  this  case  has  not  yet  assumed  a  form 
whioh  would  justify  us  in  making  it  the  subject  of  pro- 
fessional remark.  The  most  we  Know  of  the  affair,  and 
that  solely  from  common  report,  is  that  the  poison 
employed  h&s,  thus  far  at  least,  eluded  the  measures 
taJien  for  its  cUscovery.  "  Even  now  that  the  bodies  of 
some  of  bar  victims  have  been  exhumed,  they  show 
no  signs  of  poisoning,  though  the  stomaohs  are  eaten 
away."  It  is  stated  that  the  destroyer  of  life  "  excited 
no  suspicion  because  the  drugs  she  administered  acted 
slowly,  though  surely,  and  in  their  effects  simulated  tho 
symptoms'of  disease."  This  is  the  hideous  and  signifl- 
oant  feature  of  the  oase,  giving  ground  for  more  than 
common  dread  lest  the  black  art  of  the  Eastern 
poisoner  should  find  its  way  into  Western  Europe.  It 
is  an  unexplained  but  most  happy  circumstance  that, 
although  European  oommuuities  are  every  now  and 

(88)  ITteAoMT.  Cm«imI;81N.J.  L.in-M4, 
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again  demoraliied  by  the  MTelation  of  some  atrooioos 
oaae  of  poisoniDg,  that  mode  of  marder  hag  not,  and 
let  ns  hope  nerer  will,  become  nataraliaed  amongst  ns. 
The  hideonB  and  manifold  posBibilitiea  of  death  being 
biooght  aboat  by  meana  whioh  oaanot  be  detected  by 
the  ^otim  or  those  aronnd  him  are  eoongb  to  scare  any 
oommanity.  II'  is  well  that  we  in  England  have  no 
gronnd  for  serioas  alarm  in  regard  to  this  crime  of  secret 
poisoning.  At  the  same  time,  it  is  wise  to  be  ever  on 
the  alert.  It  may  be  doubted  whether,  with  all  the 
perfection  of  oar  vaanted  system  of  registration,  we  are 
as  seoare  as  we  might  be  if  only  more  attention  were 
bestowed  on  all  cases  of  chronic  or  slow  disease  of 
anomaloas  character.  It  is  in  connexion  with  maladies 
of  this  nature  danger  larks.  It  cannot  be  disgaised  that 
there  are  deadly  substances  oapable  of  indnoing  changes 
of  tissne  that  mast  end  in  the  death  of  the  organism 
into  which  they  are  introdaoed.  Against  the  adminis. 
tratlon  of  these  "  poisons  "  there  is  praotically  no  safe- 
guard. The  Bcmtiny  to  whioh  mysterious  maladies  are 
subjected  cannot  be  too  close,  and  it  would  tend  to  the 
triumph  of  jastioe  over  skilled  crime,  if  attention  were 
less  exclusively  directed  to  the  recognition  of  those 
known  mineral  and  vegetable  drugs  which  are  classed 
as  poisons.  It  is  not  desirable  to  say  more  than  this ; 
but  so  much  may  and  ought  to  be  said  in  the  interests 
of  pablio  prudence  and  the  aeourity  of  human  life.— 

lM)ttt. 


THE  imSH  LAND  OOMMISSION. 

The  following  lastraotionB  for  Assistant-Commia. 
■iooaiB  under  the  altered  method  of  procedure  have  been 
issued : — 

1.  It  will  be  seen  on  reference  to  the  Delegation 
Order  that  the  powers  of  the  Bub-Oommission  may  be 
exercised  by  any  two  members,  of  whom  the  Legal 
Assistant-Commissioner  shall  be  one. 

2.  The  contemplated  mode  of  procedure  is  as 
follows: — ^A  Valuer  is  attached  to  each  Bab-Oommission, 
who  shall  value  the  farms  together  with  one  of  the  Lay 
Aasiatant-Commissioners.  The  Commissioner  acoom- 
panying  the  Valuer  ia  to  be  the  same  by  whom  the  oaae 
is  heard  in  oourt,  oonjointly  with  the  Legal  Aa8istant< 
Commissioner. 

Thus  the  Legal  Assistant-Commissioner  sits  in  court 
with  one  of  his  colleagues  alternately,  his  other 
ooUeague  during  that  time  visiting,  coojointly  with  the 
Valuer,  those  holdings  of  whioh  he  had  heaxd  or  was 
about  to  hear  the  cases  in  court. 

8.  In  carrying  this  out  it  will  bo  desirable  that  the 
business  should,  so  far  as  possible,  be  so  divided  as 
that  cases  on  one  estate  should  be  heard  and  the 
holdings  visited  by  the  same  Assistant-Commissioner. 
Bnbjeot  to  this  recommeodatioa  the  Land  Commission 
desires  to  leave  the  Sub-Commission  free  to  arrange 
its  own  business  in  the  manner  it  may  deem  most 
convenient. 

4.  The  Valuer  shall  take  notes  of  the  particnlata  of 
his  valuation  according  to  a  settled  form,  and  shall  in 
every  way  assist  the  members  of  the  Bab-Commission 
charged  with  the  case  in  arriving  at  a  just  decision. 

6.  If  the  Valuer  should  be  unavoidably  absent,  with 
leave  of  the  Commission  (as  may  happen  where  he  is 
obliged  to  give  evidence  in  cases  of  holdings  valued  by 
him  tor  paxtiea  before  his  engagement  as  Court  Valuer), 
the  Bub^Commission  may  proceed  according  to  the 
former  practice,  and  let  the  holdings  be  visited  by  both 
of  the  Lay  Asaistant-Commiasioners, 

6.  Tha  Legal  AssiBtant-CommisBioner  may,  in  all 
eaaea  in  which  he  deems  it  necessary  or  proper,  require 
the  second  Lay  Commiaaioner  to  visit  and  report  on  the 
holding. 

7.  Aa  parties  maybe  absent  when  deoisions  are  given 
■ome  time  after  the  hearing,  it  shall  be  the  duty  of  the 
Begistrar  to  the  Sub-Commission  to  notify  by  letter  to 
the  parties,  landlord  and  tenant,  or  their  aolioitors,  the 
teenlt  of  the  decisioDs. 


Luoubebb'  Cottaqis. 

8.  A  oopy^of  instructions,  designs,  snd  specifloatioM 
issued  by  the  Commissioners  of  Pablio  Works,  on  the 
31st  July,  1882,  in  reference  to  labourers'  cottages,  is 
transmitted  herewith  for  the  use  of  each  Bab-Com- 
mission. 

9.  Every  order  in  respect  of  erection  of  a  labourer's 
cottage  sbonld  be  made  for  the  building  of  one  or  other 
of  the  dwellings  suggested  by  the  Board  of  Works  in 
the  accompanying  papers, 

10.  It  is  desirable  that  when  Bob-CommissionB  make 
orders  for  the  building  of  labourers'  cottages  the  same 
form  of  words  should  be  used  in  the  order  in  each  case, 
except)  as  regards  tha  number  designating  the  design 
and  plan  of  the  house  to  be  erected, 

11.  It  is  requested  that  the  form  of  order  be  as 
follows : — 

And  we  further  order  that  the  tenant  do  within 
months  from  the  date  of  this  order  erect  a  labourer's 
cottage  upon  the  said  holding,  such  cottage  to  be  built 
according  to  plan,  design,  and  specification  No,  1  or  No. 
a,  aa  the  case  may  be,  issued  by  the  Commissioners  of 
Public  Works  on  the  let  July,  1882. 

12.  Any  tenant  applying  to  the  Board  of  Works  for  a 
loan  for  the  parpoae  of  building  a  labourer's  cottage 
will  be  supplied  by  that  Board  with  all  necessary  infor- 
mation. A  copy  of  the  order  of  the  Sab-Commission 
shoold  be  forwarded  with  the  application, 

13.  Any  tenant  intending  to  baild  a  labourer's 
cottage,  in  compliance  with  an  order  of  a  Sub-Com- 
mission, without  a  loan,  will  be  supplied,  on  application 
to  the  Giecretary  of  the  Land  Commission,  with  a  plan, 
design,  and  specification,  in  conformity  with  the  order 
of  the  Sub-Commission. 

14.  With  regard  to  loans  for  the  improvement  of 
labourers'  cottages,  the  Board  of  Works  have  informed 
the  Land  Commission  that  they  will  "  entertain  any 
application,  however  small,  provided  the  sum  applied 
for  be  sufficient  to  carry  out  the  order  of  the  Land 
Commission  Court.  It  would,  however,  be  well  for  the 
Sub-Commission  Court  to  name  some  adequate  sum, 
to  leave  a  margin  for  oontingencies  and  costs  charge- 
able by  the  Board,  and  the  Board  on  receiving  their 
inspector's  report  would  limit  the  actual  loan  to  the 
sam  necessary. 

"  But  the  Board  would  point  out  as  an  objection  to 
making  very  small  loans  that  the  costs  of  inspeotion,  &o., 
chargeable  to  the  loan  would  be  in  a  very  high  pro- 
portion to  the  amount  available  for  expenditare ;  and 
they  would  farther  observe  that  where  a  fair  rept 
has  been  secured  to  a  tenant  for  16  years,  on  a 
holding  large  enough  to  employ  labour  outside  his  own 
family,  it  would  seem  that  the  tenant  should  be  able 
to  iucor  the  small  expenditare  necessaiy,  without 
assistance." 

16.  When  an  order  is  made  by  a  Sub-Commission 
for  the  improvement  of  a  cottage,  it  should  specify,  as 
much  in  detail  aa  possible,  the  extent  and  nature  of  the 
improvements  directed. 

By  Order, 

Dsms  GosLiT. 

24,  Upper  Merrion-street,  Dublin, 
September,  1882. 


PUBLICANS'  CERTIFICATES. 

At  Eildysart  aonaal  licensing  seesions  on  Wednesday 
last,  before  Messrs.  T.  Bioe  Henn  and  P.  Paraell, 
justices,  the  validity  of  the  payment  of  2b.  6d.  to  the 
petty  sessioos  elerk  for  filling  and  countersigning  a 
publican's  certificate  was  questioned  by  a  publican 
named  B.  Heher,  on  the  grounds  that  he  had  filled 
the  eertiflcate  himself,  and  that  the  supervisor  at 
Ennis  informed  him  that  the  signature  of  the  petty 
sessions  clerk  was  not  required.  The  clerk  objected  to 
the  renewal,  stating  that  while  he  had  got  a  list  of  all 
the  publicans  in  the  district  from  the  clerk  of  the  peace, 
he  did  not  receive  Heher's,  Besides,  the  names  of  six 
householders  in  the  certificate  as  to  character  were  in 
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ftpplioant'sown  bandwritiog.  Appliosat  stated  his  aamd 
was  JD  the  rej^stry,  that  he  had  the  ooasent  of  the 
hoaseholdan,  aad  insisted  that  as  the  polioe  bad  no 
objection  to  the  renewal,  the  magistrates  should  sign  it 
withoat  emolnraent  to  the  clerk.  The  magistrates  held 
that  the  hoaseholders'  signatares  sbonid  be  their  own, 
uid  objected  to  sign,  whereupon  the  applicant  left  the 
oourt,  filled  another  form,  got  the  hoaseholders  them- 
selves  to  sign,  and  presented  it  then  to  the  magistrates 
who  signed  it. 


COBBESFONDEHCB. 

Lttivtt  0md  eommim<ai<ioM  intended/or  pybtieation^  and  addrmti 
to  Tai  Eonos,  U  Upper  SaeMBe-tlreel,  Dublin,  mux  be  miilttnUeaUS 
ll)f  the  naffM  0/  the  writert  net  neeetearilf  for  pubUeation,  hut  as  a 
guarantee  q/  good  faith. 

We  throw  open  the  eolamni  of  thfa  Joamal  moet  trllHiigly  for  the 
dlMonlon  of  labjeete  of  Intereet  to  the  ProfMrion ;  bnt  it  moit  he 
ondentood  that  we  do  not  necewarily  egree  with  all  the  opinions 
ezpreaaed  b;  onr  eorrespondenta. 

PREVENTION  OP  CRIME  ACT. 

TO  IHI  XSITOS  OF  IHS  IBISH  I.4W  TUOS. 

Sn, — There  was  a  case  oame  before  two  &M.'b  at 
Oarriok-on-Bnir,  nnder  the  11th  section  of  the  Act,  a 
short  time  ago,  and  the  defendant  tendered  himself 
and  was  examined  by  his  solicitor  as  a  witness,  by 
Virtue  o(  sab-seotion  2,  which  declares  that  "  Upon  the 
hearing  of  a  charge  nnder  this  seotion  agakst  a  person, 
that  person  may,  if  he  thinks  fit,  be  ezamiaed  as  ao 
ordinary  witness  in  the  case." 

It  appeared  that  there  were  several  persons  with  the 
accused  on  the  occasion  in  question,  bnt  all  of  them  got 
off  except  him.  The  Sessional  Crown  Bolicitor,  oa 
cross-examination,  asked  the  aoonsed  : — "  Who  were 
your  companions  on  this  night  1"  He  said,  "  I  will  not 
tell  yon." 

An  application  was  then  made  to  eoramit  him  for 
contempt,  nnder  the  ISth  section  of  the  Petty  Sessions 
Act,  in  not  answering  the  question,  or  not  giving  any 
excuse  for  not  doing  so,  but  the  magistrates,  on  oonsnl- 
tation,  held  the  accused  was  not  bound  to  answer  any 
question  unless  what  he  wished. 

Do  yon  think  the  magistrates  wertt  right  in  this 
Aeoision  f 

Tonrs  truly, 

A  SUBSOBIBSB, 

[We  should  prefer  to  decline  answering  qnestions  of 
this  kind — which  might  assume  a  wider  range — and  do 
not  see  that  any  onefnl  purpose  would  be  served  by 
offering  our  opinion  ;  bat,  other  correspondents  may 
well  express  theirs,  as  such  matters  clearly  fall  within 
th*  province  of  this  department, — ^£d.] 


AFPOnrXHEHTS  AND  PROHOTIONS. 

NOTA  Bsiri. — Information  intended  for  pnblloatlon  nnder  the  aboTe 
liesdins  aboold  reach  na  not  later  than  Friday  morning  is  each 
week,  ai  pablication  is  otherwise  delayed. 

The  Bight  Hon.  the  AttorBey-General  has  appointed 
David  Lynch,  Esq.,  Grown  Proaeoator  for  the  North 
Bidiog  of  Tipperary;  Stephen  P.  Onrtis,  Esq.,  to  the 
South  Riding  of  Tipperary ;  and  Henry  William  Lover, 
Esq.,  Crown  Prosecutor  for  the  City  of  Kilkenny, 


BOOKS   BECBIVSD. 

Orimiaal  and  JutUetal  Statiitiet,  1881,  InUtnd.  Pan  l— 
Poliee — CriminaX  Prooudingt—Pritamt,  Part  Il.—CieU 
Proceedingt  in  Omtral  and  Larger  and  SmMtr  Diitriet 
Courti.  Presented  to  both  Honees  of  ParUameot  by 
Command  of  Her  Majesty.  Dublin :  Printed  by  Alex. 
Thorn  ft  Co.,  87,  88,  ft  89  Abbey  street,  the  Queen's 

-  Printing  Office.  For  Her  Majesty's  Stationery  Office. 
1882. 


LAW  STUDENTS'  JOXTBITAI. 

THE  INCORPORATED  LAW  SOCIKTT  OF 
IRELAND. 

MioHtsT.mB  Smtiicw,  1883. 

NOTIOS. 

The  PBitiUnrABT  EzAUHATiov  of  Can£dates  for 
Apprenticeahip  will  be  held  at  the  SoHcitors'  Hall,  Pom 
Courts,  Dublin,  on  Thonday  and  Friday,  the  IStii  and  SOth 
days  of  October,  1382,  at  Slevm  o'eloek. 

N.B. — All  Papers  to  be  lodged  on  or  before  Tuetda]/,  Srd 
of  October,  1882. 

The  FlHAli  EzAXniATIoK  erf  Candidates  seeking  admiasioa 
as  SolieitoiB  will  he  hdd  at  the  same  place,  on  Monday  and 
Tuesday,  the  28rd  and  24th  days  of  October,  1882;  at  li§ 
lame  hour. 

By  Order  of  the  Conndl, 

JOHN  H.  OODDABD,  aeortlmy. 
Solidtor's  Hall,  Four  Courts,  DnUin. 

The  Competitive  Examination  for  the  Society's  Prize  will 
be  held  on  Friday,  Monday,  and  Taesday,  the  20th,  23rd, 
and  24th  days  of  October,  1832,  at  Eleven  o'clock  each  day. 

N.B. — The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Wednesday,  the  8th  of  November,  1882,  at 
Three  o'clock,  p.m. 

Candidates  residing  in  the  Conntry  need  not  remain  in 
town  to  hear  decision,  but  can  learn  same  from  the  DaUin 
Morning  Papers  of  the  day  following  the  announcement. 


THE  INCORPORATED  LAW  SOCIETY  OF 
IRELAND. 

HiLABT  SimifaB,  1888. 

FINAL   EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themaalvas  at  the  above 
Examination  must  lodge  their  papery  fto.,  oa  or  before  tk» 
first  day  of  Miduulmai  Sittings,  1882. 

By  Order, 
JOHN  0.  OODOARD,  Seeretarg. 

Solicitors'  Hall,  Four  Courts,  Dublin, 
September,  1882. 


COUBT   PAPBBS. 
OOCRT  OP  BANKRUPTCY. 

AOJUDIOATIONS  IN  BANKRUPTCT. 
n<  dateiqfAd/u^leatioHi  areltnt  jiten.  the  Stllinft  follow  in  llmHu. 

Flanagan,  Thoms^  of  Ennistymon,  in  the  county  of  CUra, 
draper.  September  8 ;  TWnfoy,  October  8,  aad  Fridof, 
October  20.    BtmeU  Thotiqieon,  Bcii. 

Kidd,  George,  of  Raheen,  Strabartb,  in  the  eounty  of  Wexford, 
farmer.  September  8 ;  Tuetdoji,  Octobtr  S,  and  Friday, 
October  20.  Jeiu  Mathews  and  Thomas  J.  ffDemfuy, 
solrs. 

Hoore,  Jamea,  of  Ballvlinn,  in  the  county  of  Donegal,  farmer. 
September  6 :  Tuesday,  October  S,  and  Friday,  Oetoier 
30.     Horace  Wils-m,  aolr. 

Beynolda,  Bernard,  of  No.  8  Bolton-street  in  tbe  city  of  Dublin, 
vintner.  September  8 ;  Tuesday,  October  I,  and  Fridaf, 
October  2a     M.  Larlda  4  Co.,  solra. 

Whittle,  James,  of  ixingford,  in  the  connty  of  Longford,  master 
tailor  in  Her  Hsjesty'a  18th  Bcgiment  of  Hsasara.  Sep- 
tember S;  Tuesday,  October  8,  and  Friday,  OctcbsrHH. 
Casey  ^  Clay,  solrs- 


There  were  179,208  persons  oommittsd  to  prison 
last  year,  of  whom  60,840  (40,619  males  and  30,321 
females)  could  neither  read  nor  write. 
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DUBLIir  STOCK  i 

\xn 

SHARK  LIST. 

SEPTEMBER 

DBSCRIPTIOH  or  STOCK 

Sat.  iMnn.iTaei.i 
1«   1  18  1  19 

WediThur    Frt. 

20  21    aa 

*PDd     aovarnmeni. 

—  s  p  0  Ooiuala 

—  Haw  >  p  e  Stock 

INDIA  STOCK. 
4  p  e  Oat.  1888  1  Trafble.  »t      .. 
3i  p  e  Ju.  lUl  f  Bk.  ol  Iral.    „ 

Banks. 
100    Bulk  of  Ireland 
IS   aii»miimB<uMntOi>-     ■ 
ao   Lmdoniatdammtt  (Utd.) 
IS    LondmJabuatoet 
to    LondanandlTn^ntttfyHei 
10           Do.            /few 
U  IfuntltrBantrUmifd) 

—  Nat.  ProT.  ot  England,  Um. 
10    IfationalBiiniclimilstI)  .. 
lo    yaHonalo/Uttrp'KUt'dJ 
IS    PntiheialBant 

10            Do.       Now 
10    itoysl  Boat 
li  UUter  BafMng  Co. 
2S    Union  if/Au»lraUa          .. 
iSi  Union  )^ L»ni»n 

SO   BrlUab«lrlsb    .. 
too  City  of  DaUln  .. 
SO    Dablin  *  Uverpaol Steam 

Sbljp  BuUdlng.  Co. 
SO   Pentnralarand  Oriental    . 

Ml*o«n»naoua. 
■  10  Alliance  A  Dub.  Cuna.'Ou 
8           Do.              do.    yea 
4    Amotl  <t  Co.,  limUtd 
71    Dub.  Drapery  WTuiiM.,  lid. 
»S    Ir.C.S.  Balldlng  Society.. 
10    H'Keniie  ASonsOlt'd.)   .. 
4    iraUonalDitmatt,lre.,irtd 
9-4-7  PMriotie  Amranc* 
Tramwayi. 
10    Belfast  Trama     ,.            .. 
10    Dublin  United  Tramvays 
lo    L'pl  Un'td  Tram  A  Sue  I'td 
10    irth  Metr.  Tramway,  Lond. 

Railway*- 
so    Belfaat  antt  County  Down 
SO    Belfaat  and  Northern  Coa. 
SO    Cork  and  Bandon 
too   Great  Northern  (Ireland)  „ 
too   Ot.Sontheni  and  Western 
too   WdlandOt.  Weetem 
100   Waterford*  Cent.  Ireland 
Railway  Preferenoa. 
lOo    Belfaat diNth'nCog,4pe 
too    D.,W.,*W.,«  percent  .. 
too    Ot.N^'n(Irlnd)  gt'd4po 
loo    et.3oath'n  *  W«at'ii4  pc 
100   lUd.areatWeatem,4pa 
Debenture  Stoolu. 

—  Belfast  A  Nth'n  Cos,  4  p  c 

—  Dublin*  Wlcklow«pc    .. 

—  Ot.  Northern  (Ireland)  4  p  < 

—  Do.,  4i  p  0 

—  Do.  6  p  c 

—  at.Soath'n  ft  Weat'n,  4  p  r 

—  Midland  Gt.Weafn,4pc 

—  Do.,  4i  p  c          ..            ,. 

—  Do.,  4l  p  0- 

Ballast  Office  Deb.,£»2  es  Id,  4  p  e 
CI  ty  Deb.  of  «»}  «s  M,  4  p  e 
Dab.AGlaa.S.E>.Co.(1887)»po    .. 
Da(I888),«po     ..            ,. 
Dub.  ft  Kingstown  4  p  o 
Dublin  Water  Works,  8  p  c 

— 

i 

103 

\ 

mi 

i»r 

iislj 
ser 

105* 
io5 

I03 
3i8_ 

roii 
1141 

loii 

in 

318J 

70H 

7 

Sa 

87~ 

100 

loat 

771 
»4 

«o~ 

6  ~ 
•1 

■oT 

"91 

toii 
losi 

I02| 

98i| 
34 

7or 

loT 

II6J 
io5» 

loT 

*  Shares  not  fatly  paid  np  are  glren  in  Italia.         t  x  d 
Bank  Rata— Of  Dlseoanc— 4  pereant.,  17th  Aogost,  1882 
Of  Daooilt— 1  peroant.,  23rd  March.  1831 
Name  Days— September  96th,  and  October  11th,  1881. 
Account  Days  -  September  27th,  and  October  13th,  1882. 
Bnslneascommenceaat  1  30  p.m. 

The  Stock  Exchange  and  Brokers'  Offlcss  will  be  closed  on  Sator* 
days  daring  the  month  of  September. 


Sotlouay'i  PHI: — Health  or  Wealth.— No  sane  person  would  hesitate 
an  instant  in  the  choice  between  these  two  conditions.  Now  is  the 
season  to  secure  tile  former  either  by  restoring  or  eonArmlng  it.  These 
Pills  expel  all  inapuritiee  from  the  system  wiiich  fogs,  foul  Tapouia,  and 
Tartable  temperatures  ei^ender  during  winter.  This  medicine  also 
acts  most  wholesomely  iqx>n  the  skin  l^  disgorging  the  liver  of  its 
accumulated  bile,  and  by  exciting  the  Udneys  to  more  energetic  action ; 
it  increases  the  appetite  for  food  and  strengthens  tiM  digestive  process 
Ttie  stomach  snd  Uver,  with  which  most  disorders  originate,  are  fully 
under  the  control  of  these  regvneratiYe  Pills,  which  act  Tory  kindly 
yet  moat  efficiently  otf  tlie  tenderest  boweU 


In  Sergeant  Ballantyne't  '•  BeooUeotionB "  we  read: 
"  Once  in  a  oaae  before  Sir  Lanoelot  Shadwell,  Mr. 
Wakefield  demanded  that  iadgment  abonld  be  given 
in  his  favour,  beoange  Sir  Lanoelot  had  already  given  hia 
decision  in  the  aimilar  oaae  of  Jont*  t.  WM.  The  Yioe- 
Ohanoellor  bad  no  reoolleotion  on  the  point.  Mr. 
Bethell,  on  the  other  side,  was  eqaal  to  the  ocoasion. 
He  got  Dp  and  said  :  '  I  perfeotly  teoolleot  the  case  of 
/ones  V.  WAb  mentioned  by  my  learned  friend,  bat  my 
learned  friend,  of  oonrge,  aooidentally,  omitted  to 
mention  that  yonr  Hononr's  judgment  was  finally 
reversed  on  appeal  in  the  Hoase  ot  Lords.'  This  waa 
too  muoh  for  the  ingeniona  Mr.  Wakefield,  who,  in  his 

despair,  was  heud  to  matter, '  What  a  d lie,  there 

never  was  snob  a  ease  at  all  1 ' " 


BIRTHS,  MARRIAGES,  AND  DEATHS. 

BIBTBS. 
PRICE— September  19,  at  the  Retreat,  Oreystonea,  the  wife  of  George 
Robert  Price,  Esq.,  barrlater-at-law,  of  a  son  (stillborn). 

MARRIAGES. 

OIRVIN  and  CIRVIN— September  14,  at  the  Chtirch  of  the  Holy 
Trinity,  Halstead,  by  the  Rev  J.  Greenham.  assisted  by  the  Rev.  L. 
Comah,  William  J.  Ohrvin,  Esq.,  solicitor,  Armagh,  to  Rowena, 
eldest  daughter  of  Robert  Girvin,  Eaq.,  Oaklands  Park,  Halstesd, 
Eaaex. 

MERRILL  and  CRAWFORD— September  19,  at  Teioplemichaal, 
Longford,  by  the  Rev.  W.  R.  Uooro,  B.A.,  J.  Merrill,  Esq.,  18th 
Husaan,  to  Anne  Philllpa,  only  daughter  ol  the  late  Henry  Crawford, 
Esq.,  faarrister-at-law,  and  J.F.  for  the  County  of  Longford. 

DEATHS. 
TOWNBEND— September  IS,  at  CilS  Honse,  Dunmoro  East,  J.  U. 
Townsend,  Esq.,  solicitor,  late  of  Salntbury,  Killiney. 

FDNERAL    REQUISITES   OF    BVERY 
DESCRIPTION. 

49,     WALLER,     50, 

DENZILLE-STREET.  J'7 


INSURANCES: 


T  ONDON    GUARANTEE    AND    ACCIDENT 

Jj  CO.,  LIMITED. 

SECURITY,     fto. 
RECEIVERS  IN  CHANCERY. 
Ttie  Bonds  of   this  Company  are  now  accepted  as  Security  tor 
Receivers  in  Chancery,  as  provided  by  the  Rules  under  the  new 
Judicature  Act.    For  pai-ticiUars  apply  to  the  Manager— 

39,  DAME-8TRKET,  DnSLIN.  SI 


PUBLIC  NOTICES: 


EVERY       MAN       WHO       SMOKES 
Should  invest  24  stamps  for  the 

HXW  rSRVSCTXD 


AB;C 


ipWu  ToBACcoTo  Smoke  THROUGH 
IrftiFiLTHY  OilTo-Enter  The  Mouth. 


The  Beet 

Selected  Briars 

only. 


.TENIN6S  k  CO.,  Inventors,  97  Nkwoate-bt.,  London. 
The  most  Perfect  Pipe  Invented  since  Smoking  began. 

Pro$pect\u  Free.  6l 

BINDING  "THE  IRISH  LAW  TIMES."— 
Sdbsokibixs  are  informed  that  they  can  have  THE  IRISH  LAW 
TIMES  AND  SOLICITORS'  JOURNAL,  with  TITLE  PAGE  and 
Copious  INDEX,  Bound  at  the  following  Prices,  per  Volume,  viz.:— 
Whole-bound  in  Cloth.  Ss.  <d ;  half-bonndin  Law  Calf,  4s. :  whole-bound 
In  Law  Calf,  6b.  6d. ;  also.  Tax  iRnB  Lakt  Tikes  RaroRTS,  or  Public 
QxKSBAL  Statttis  Can  be  boim'd  separately  at  the  following  charges 
each:— Whole-bound  in  Cloth,  Is.  9d.;  half  bound  in  Law  Calf,  Ss. 


i*. 


AT  TBI  OmOK, 

UFPEK  SACEVILLE-8TREET,  DUBLIN. 
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THE  IRISH  LAW  TIMES.         [Bept.  30,  1882. 


PUBLIC  NOTICES: 


ESTABLI8HKD  IgCl. 

BI    E    K    B    E    C~^  BAN    K^ 

Sonttaunpton  Buildinga,  Clianoar;  Lane. 
:  Oomnt  AomimlB  opoied  acoonUng  to  the  nnuJ  pncUoe  of  otbw 
Bankers,  and  Interest  allowed  on  the  mlntmuni  monthly  balances  when 
Bot  drawn  balow  £8fi.    No  commlnion  chax'ged  for  keeping  Aooounts, 
excepting  nnder  oxeeptlonal  drcumstancei. 

The  Bank  also  raeelTea  money  on  Depoait  at  Three  per  cent  Interest, 
reMyable  on  demand. 

The  Bank  nndertikea  ibr  ita  Cnatomera,  free  of  ohaige,  the  cnstodr 
of  Deada,  Vritlnga,  and  otlier  Securities  and  Valuables;  the  collection 
of  Blllaof  Exchange,  Dividends,  and  Coapona;  a^  the  purchase  and 
•aJe  of  Stocks,  Shajree,  and  Annnitlea. 

Letten  of  Credit  and  Circular  Notes  iasued. 

A  Pamphlet,  with  full  partlcolars,  on  appUeatlon. 

FBANCIB  RAVEN8CB0FT,  Kaaager. 
. 63_ 

Tn  bntxBioK  BuizBOia  soomr's  Atntj.  Baanm  nronn 
Fm  MiLLiom. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OOINEAS  FEB  UONTH,  with  immediate  possession  and  no 
cant  to  fj.    Apply  at  the  ofBce  of  the  Biskbiok  BuiLone  Soomi. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOB  FIVE  SHILLIMOH  PEK  MONTH,  with  Immediate 
poisassion,  either  for  building  or  gardening  purposes.  Apply  at  the 
oOlce  of  the  Bixkbiox  Fhiihols  Laitd  Sociktt. 

A  Pamphlet,  with  full  particniara,  on  arpUeation. 

FRANCIS  RAVBN8CR0FT,  Manager. 
goolhampton  Buildinga,  Chancery  Lane.  6t 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
oomncno  bt 

ME.  THOMAS  DEANE, 

17,  DALBSTREET  (Mar  <i<  Exdiongt), 

Twenty-Are  Tears'  Tarled  Pouci  and  Social  experience. 

EfBcient  Stait. 

HODEBATE     CHABGB8. 

Refennon, 


XSTABLiaHSD  1878. 


I«7 


A88URANOE  AOAIKBT  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    SAILWAT    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

AS8DBANCE  OF  EMPLOrEHS'  LIABILITT. 

DAILWAY  PASSENciRS'  ASSURANCE  CO., 

h\.  '^'■'^  "^  largest  Company,  Inaoring  against  Accidents  of  all 

S^  -5?tP.*;  "°"-  ^^^  KlnnaJpd,  Cliainnaa    Sabscrlbed  Cuital 

£1.000,000.  Paid-up  Capital  and  Reserre  £340,000.  Modente  Prei^ims. 

Bonus  Allowed  to  Insurers  sfter  flve  years.    £1,700.000,  has  been  paid 

as  compensation.    Apply  to  the  Clerks  at  the  BaUway  Stations,  the 

Local  Agents,  or  M  Comhill,  or  8  Grand  Hotel  Buildings,  Cbaring 

Cross,  London.  ■Wiixiin  J.  Via»,  Secretary. 

Agents— Messni  Dadgeon  A  Son.  118  Grafton-street,  Dublin,  or  84 

ComUll,  London.    Mears.  StswarU  A  KIncaid,  6  Lebister- 

stieet,  Dublin.  ^ 

TO  THB  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

a    F.  FITZPATRICK  wishes  to  inform  the  Solicitow 

^  •  of  Ireland  that  beta  »  Licensed  Valuator  of  Diamonda,  Jewellery, 
SUver  PUte,  Pearl  Ornaments,  Ac,  for  FaoaAti  and  Fuoir  Dmsion, 
and  trusts  from  Us  long  experience  and  pAutftalkbdwIedkvtrf  merit 
a  share  of  their  patron^, 

111  OBAFTON-STREBT  (OppcsiU  the  ProTOSfS). 

Late  of  WAicBaocsK  A  Oo.'s  oo 


STOKES  BROTHERS, 

PUBLIC  ACCOUSTANTS  AlTD  AUSITOSS, 
LONDON  AND   LANOASHIBE   INSURANCE  CBAMBBE8, 

22,    WESTMORELAND-STREET, 
DUBLIN.  a93 


PUSUa  ACCOVNTANTa  AlTD  AUDITORS. 

C  ROWLEY,  HUMPHRIES  &  CO., 
78,  DABtE-STKEET,  DUBLIN  (opposite  Mmister  Bank), 
•reengaged  in  all  Blatters  of  Accounts  in  Chancery,  Bankruptcy 
Partaiership  Accounts,  Ac.,  *a  So 


N, 


O  N, 


PETERSON  &  S 

1  PUBLIC  AOCOUIfTAWTS  ASB  AUDIT0S8. 

LtVnroOL  AMD  LOHIIOK  Chaiubbs, 
1,    FOSTER. PLACE,    COLLE  OB-OBBB  H. 
DUBLIN.  813 


PUBLIC  NOTICES: 


A  RKEARS  OF  "RENT  (IRELAND)  ACT,  1882. 

FO&MiS  PRESCRIBED  BT  THE  RULES. 

A.— Notice  o(  Intentlun  tgr  LandloH  or  Tenant  to  apply  for  . 
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paid  to  or  for  his  benefit,  where  Landlord  himself  la  not 
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sioner       _         ^    li 
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OTJB  WIVBa— I. 

Odb  readers  are  aware  that  b;  virtne  of  the  protons 
of  the  "  Married  Women's  Fropeity  Act,  1882,"  which 
reoeiTed  the  Royal  assent  upon  ibe  18th  of  August 
last,  and  will  come  into  operation  on  the  1st  of  January 
next,  a  large  proportion  of  the  married  women  of 
Ireland,  as  well  as  of  England,  will  upon  that  day  enter 
upon  an  entirely  new  and  much-souffht-for  existence  ; 
but  probably  very  few  persons  in  this  country  have  as 
yet  any  very  distinct  notion  of  the  extent  or  precise 
character  of  the  changes  which  this  Act  involves.  It 
takes  some  time  fully  to  realise  the  various  effects  of  a 
statute  which  is  about  to  confer  upon  every  woman 
who  happens  to  be  then  under  coverture,  or  will  subse- 
quently become  so,  what  may  be  described  as  a  snb« 
stantially  unrestricted  legal  status— the  capacity,  so  fax 
as  regards  any  woman  whose  marriage  takes  place  any 
time  after  the  close  of  the  present  year,  to  keep  for 
herself,  free  from  the  control  of  her  husband  (without 
any  marriage  settlement,  and  without  even  the  inter-< 
vention  of  a  trustee),  all  property  of  any  description, 
movable  or  immovable,  which  was  her  own  at  the 
time  of  her  marriage,  and  as  regards  every  wife, 
whether  married  before  or  after  that  time,  the  capacity 
to  hold  and  enjoy  for  her  separate  use,  all  property  that 
will,  after  this  year,  devolve  upon  her,  or  be  acquired 
by  her  in  any  trade  or  occupation,  or  otherwise,  and 
to  dispose  of  any  of  the  hereinbefore  mentioned  pro- 
perty by  will  or  otherwise;  and  lastly — what,  it  is 
sometimes  forgotten,  is  of  paramount  importance  to 
the  class  of  wives  that  will  be  chiefly  affected  by  the 
Act — the  capacity  to  bind  themselves  and  others  by 
contracts  readily  enforcible  by  law,  thereby  qualifying 
wives,  for  the  first  time  in  our  legal  history,  to  tr^sact 
upon  equal  terms  all  ordinary  business  dealings  with 
business  men  (45  &  46  Vict.,  c.  75,  sections  1, 2,  and  5). 
It  is,  furthermore,  worthy  of  note  that  by  sectJQn  j, 
sub-section  4,  it  is  expressly  enacted  that  "  Every  con- 
tract entered  into  by  a  married  woman  with  respect  to 
and  to  bind  her  separate  property  shall  bind  not  only 
the  separate  property  which  she  was  possessed  of  or 
entitled  to  at  the  date  of  the  contract,  but  also  aU 
ceparate  property  which  she  may  thereafter  acquire," 
thns  reverang,  m  fitvour  of  persons  having  dealings 
'with  her,  the  role  laid  down  in  the  case  of  Pike  y, 
Mtzgibbon,  L.  R.  17  Ch.  Div.  464.  Since  J870,  married 
women  have  been  competent  to  bring  actions  in  their 
«wn  names,  just  as  if  they  were  /ema  sole,  for  the  en» 
ibrcement  of  contracts  entered  into  with  them  in 
respect  of  therlimited  class  of  statutory  separate  pro- 
perty created  by  the  Act  of  that  year  (33  &  34  Vict., 
c.  93  j  see  sub-section  11),  and  "for  the  protection  and 
security "  of  it.  Corresponding  but  wider  provisions 
are  contained  in  the  enactment  of  this  year  (45  &  46 
Vict.,  a  75 ;  see  sections  1  and  12),  which  conifer  upon 
her  the  same  direct  remedies  against  all  persons  as  if 
■he  were  a  feme  sole,  and  give  them  with  respect  to  all 
ber  separate  property,  including  the  new  classes  of 
pr^rty  brought  into  that  category  by  the  new  statuta 
^  We  wish,  for  the  reasons  we  are  about  to  state,  to 
direct  particular  attention  to  the  facilities  for  enforcing 
by  law,  claims  against  the  separate  estate  of  a  married 
woman,  which  are  affected  by  the  two  following  sub- 
sectioiis  of  section  I  u— 


Sec.  1,  sub-sec  2 "A  married  woman  shall  be 

capable  of  entering  into  and  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate  property, 
on  any  contract,  and  of  suing  and  being  sued  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole,  and  her  husband  need  not  be  joined 
with  her  as  plaintiff  or  defendant,  or  be  made  a  party 
to  any  action  or  other  legal  proceeding  brought  by  or 
taken  against  her ;  and  any  damages  or  costs  recovered 
by  her  m  any  such  action  or  proceeding  shall  be  her 
separate  property ;  and  any  damages  or  costs  recovered 
against  her  m  any  such  action  or  proceeding  shall  be 
payable  out  of  her  separate  property,  and  not  other- 
wise." 

Sub-sec.  5 "Every  married  woman  carrying  on  a 

trade  separately  from  her  husband  shall,  in  respect  of 
her  separate  property,  be  subject  to  the  bankruptcy 
laws  in  the  same  way  as  if  she  were  a  feme  sole." 

We  observe  in  some  quarters  what  appears  to  be 
an  undue  tendency  to  take  a  dark  view  of  the  pos- 
sibly injurious  influence  upon  home  life  and  upon  the 
peace  of  the  domestic  circle,  that  may  accrue  ftota 
an  enactment  like  this,  giving,  as  it  does,  to  a  wife 
(should  she  think  fit  to  exereise  it)  absolute  control  aa 
against  her  husband  of  what  the  law  now  allows  her  to 
call  her  own  property;  though  previous  long  experience 
in  the  analogous  case  of  the  settlement  of  a  woman's 
property  to  her  separate  use,  points  rathor  to  a  different 
conclusion ;  and  it  is  to  be  borne  in  mind  that  marriage 
settlements  of  any  kind  can  still  be  entered  into  where 
desirable,  after  the  Act  comes  into  operation  (sect  19). 
While  the  public  mind  has  been  perhaps  too  much 
troubled  by  such  domestic  considerations,  too  little  at- 
tention has  been  hitherto  directed  to  the  other  aspect 
of  the  question — namely,  that  in  which,  not  the  new 
relations  of  the  husband  and  wife  to  one  another  are 
considered,  but  the  improved  relations  introduced  by 
the  Act  between  the  wif|^  alone,  or,  the  husband  and 
wife,  on  the  one  hand,  an(k  third  parties  with  whom  they, 
or  either  of  them,  wish  yt  have  dealings,  on  the  other. 
Paradoxical  though  the  statement  may  seem  at  first, 
it  is  nevertheless  true  that  perhaps  no  one  of  the 
disabilities  under  which  wives  have  hitherto  laboured 
has  pressed  so  hardly  upon  many  a  one  amongst  them, 
as  that  which  has  resulted  from  her  practice  incapa- 
city to  incur  liabilities  that  could  always  be  enforced 
against  herself,  cheaply  and  directly,  without  bringing 
before  the  court  some  other  person,  either  husband  or 
trustee,  and  from  the  consequent  insecurity  justly  felt 
by  the  public  as  regards  all  business  dealings  with  her. 
A  little  consideration,  however,  will  satisfy  us  that, 
as  the  law  has  heretofore  stood,  many  wives  have 
suffered  severely  from  the  well-founded  reluctance  of 
traders  and  others  to  enter  into  business  dealings  with 
them.  For  instance  (and  this  case  is  typical  of  a 
numerous  class),  many  a  married  woman  whose  husband 
is  abroad  or  engaged  in  some  occupation  which  requires 
him  to  reside,  to  a  greater  or  less  extent,  away  from 
her — not  to  mention  the  case  of  wives  who  are  not  on 
terms  with,  or  have  been  deserted  by,  their  husbands — 
is  thereby  placed  in  great  difficulty  with  respect  to 
the  obtaining  of  the  goods  necessary  for  the  carrying 
on  of  some  business,  in  procuring  the  possession  of  a 
house  to  reside  in  or  let  out  in  lodgings,  or  in  any 
other  w^  working  out  a  livelihood ;  for,  under  sucn 
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(10  Ex.  698),'tbis  view  was  doabted  by  Lord  Wenaley- 
dale,  who  indicated  his  adhesion  to  the  doctpine  of  R.  ▼, 
Garbttt,  though  deeming  the  rijle  still  (1855)  unsettled ; 
while  again,  in  SideiboUcm  t.  Adkim  (27  I^.  J.  Cb.  159), 
Stewart,  V.C,  dissented  fron)  the  rqle  laid  down  in 
Fisher  y.  Bonaltb,  though  admitting  that  there  ntigbt 
be  cases  in  which  the  witness  woald  be  the  sole  judge. 
On  the  other  hand,  in  Adams  t.  Ltoyd  (3  H.  &  N.  351), 
Pollock,  G.B.,  approved  of  FUher  ▼.  ItotuMi,  adding; 
"  The  only  exception  I  would  make  woijld  be  this-^if 
'  the  circumstances  disdosed  made  the  jodge  perfectly 
certain  that  the  witness  was  trifling  with  the  court,  and 
availing  himsdf  of  a  rule  of  law  in  which  in  fact  there 
was  no  groiynd,  then  J.  think  it  is  tl)e  duty  of  the  judge 
to  insist  on  his  answering-"  But  then,  in  ft  v.  Bojfet 
(1  B.  &  S.  311,  30  L.  J.  Q.  B.  801,  5  L.  T.  N.  8.  147), 
an  express  and  well-eonsidered  decision  was  jvonounced 
on  the  subject,  in  1861,  holding  that  a  witness  can  only 
claim  the  right  of  reftuing  to  answer  a  question  when 
the  court  is  satisfied  that  there  is  any  real  danger  of  a 
prosecntion  if  he  does  answer  (and  that  the  privilege 
cannot  be  claimed  after  a  pardon  under  the  great  seal 
for  the  supposed  offence).  And  in  Ex  p.  ScMfieUL,  re 
Evrih  (8  Ch.  D^v.  230)  there  is  a  cfieftim,  or  somednqg 
more,  of  Jam^  L-J.,  p>  1S77,  to  |:he  same  effect. 


"L4W  JOUBNAL  REP0BT8 "  FOB 
OOTQBEB. 

In  Uie  monthly  iran^ber  eX.  |be  Z<rv  Jvartwil  Beporu 
for  October  twenty-Biz  caseB  are  reported,  of  which 

.luiwtean  ace  from  the  Qhameery  Diviaian,  and  seven 

.  from  the  Qaeen's  Bench  Division. 

Oi  the  OhaAoezj  cases  ffunt  v.  ffurtt,  in  the  Ooart  of 
Appeal,  is  a  case  in  which  a  life  interest  in  oer^in  free- 
holds Mid  leaseholds,  settled  by  will,  with  remainder  to 
the  children  of  the  life  tenant,  and  an  acceleration  on 
his  alienation  or  bankruptcy,  was  held  as  to  the  free- 
holds well  charged  by  the  life  tenant,  who  was  heirrat- 
law  of  the  testator,  but  not  as  to  leaseholds,  which 
were  aubjeot  to  a  residuary  bequest.  In  Mvntler  v. 
Oammtl  4>  Co,  a  power  onder  the  articles  of  a  company 
for  the  directors  to  fill  oaanal  viHianoies  among  them- 
Mlves  was  held  well  exercised,  althongh  an  annual 
meeting  had  ooearred  between  the  vacancy  and  the 
appointment.  In  Ex  parte  Pitt,  re  QoiU-ag,'t,  baokraptoy 
was  held  by  the  Court  of  Appeal  validly  alosed,  althongh 
there  were  no  assets;  bat,  on  reopening  it,  notices 
must  be  given  to  oreditors  since  the  adjudioation  to 

'  prove  against  property  aq^^ired  since  that  date.  In  the 
case  of  Be  DtcHTUoti,  e^  Vf^  Rornnikdl,  the  Oonrt  of 
Appeal  held  the  requireiqen't  of  a  deposit  wHbin  twenty- 
one  days  from  entering  an'  appeal  in  bankrnptcyto  be 
imperative  as  to  tima  }.-a  WhUtalcer  v.  WhktaiM  the 
nnoonoboiAted  testimony  of  a  widow  as  to  loans  made 

.  to  her  deceased  husbaqd  was  held  not  a  sufficient  proof 
against  his  estata  In  the  case  of  Re  Hyatt't  Tnuf  an 
onler  under  the  Trustee  Acts  was  made  vesting  property 
in  new  trustees  when  the  existing  trustees  refused  to 
transfer.  In  the  oase  of  In  re  the  Oreat  Weitern  {Farett  qf 
Dean)  Coal  Coiuumeri  Company  a  petition  to  wind  up  by 
the  holder  of  a  charge  was  ordered  to  stand  oyer  for 

'  six  months,  the  company  undertaking  to  give  notice  of 
other  proceedings  and  not  to  wind  up  volnntarily.  In 
The  Attorneg-Otiieral  V,  The  Bhreatbttry  and  gingtland 
Bridge  Convpamg  the  Altomey-Oeneral  was  held  entitled 
to  Bue  for  intwference  with  public  ways  wifehoat  proof 

.  ol  actnal  injury.  In  The  Mayor  of  ^ydev.  The  Ilank  (ff 
England  property  acquired  by  a  local  anthotity  under 
the  powers  of  an  Act  was  held  "  vested  under  "  the 
Act,  so  as  to  pass  to  a  borough  under  section  310  of  the 

'  Public  Health  Act.  In  the  case  of  7n  re  Ward,  ex  parte 
Ward,  in  the  Oourt  of  Appeal,  the  obtaining  of  a 
qnotatiOD  on  the  Stoek  Ext^tange  by  fraud  was  held 

■  not  to  affect  contracts  by  persous  not  parties  to  the 

'  frasd    and  a  claim  for  toe  balaooe  of  money  doe  frtnn 


a  defaulter  on  the  Stock  Exchange,  whose  assets  had 
been  distributed  by  the  Stock  Exchange  assignee,  was 
held  maintainable,  In  the  case  of  Re  Reynold^,  ex  parte 
Reyitoldi,  the  Court  of  Appeal  laid  down  that  the  state- 
ment of  a  witness  that  answers  will  criminate  him  ia 
not  ooDolnsive;  bnt  the  Court  must  be  satisfied,  aUowiog 
due  latitude,  that  the  witness  is  in  peril.  In  Ex  parte 
Vanderlinden,  re  Pagoie,  an  amendment  to  a  petition  in 
bankraptcy  was  allowed,  although  it  stated,  contrary  to 
the  faot,  that  the  petitioner  was  aaseoored,  he  having 
told  the  bankrupt  that  the  aacarity  waa  wartkless,  and 
being  willing  to  give  it  np.  In  the  oase  of  Re  Clarke 
an  infant  waa  ordered  to  be  edaeated  ia  the  Bomaa 
Catholio  religion  whan  such  appeared  to  be  the  intemtioa 
of  bis  Ptoteatant  father,  and  seemed  moat  benafioid. 
In  the  oase  tA  tn  re  the  Oak  Pitt  OoUierg  Company 
(Limited)  the  Court  of  Apfwal  held  that  a  landlonl 
was  not  entitled  tP  priority  in  respeot  of  rent  acomiDg 
sinoe  the  liquidation  when  the  property  waa  in  the 
possession  of  the  company's  mortgageea  In  the  oase  of 
Se  Biggins  and  ffitchman't  Contract,  it  was  held  that 
where  the  vendor^s  predecessor  in  title  had  covenanted 
with  a  railway  company  not  to  nae  the  property  as  a 
paUie-honse,  he  did  not  make  "  a  good  title  "  aeoording 
to  hia  agreement.  In  Bill  v.  l%e  HieUand  RaUaag 
Company  the  defendants  were  held  entitled  to  enter  on 
lands  for  the  purpose  of  making  a  tunnel  on  paying  the 
estimated  value  of  the  easement  into  Court,  althongh 
they  had  power  to  take  the  ea>sement  only  in  the  event 
of  the  jnry  or  arbitrator  finding  that  no  damage  would 
be  done  to  the  snrtaoe.  In  The  Midland  Railway  Cont- 
pany  v.  The  Waunehwood  Brick  and  THe  Company,  a  bed  of 
clay  was  held  by  Hr,  Justice  Kay  to  be  "  mines  deemed 
to  be  excepted  out  of  the  eonveyance"  to  a  railway 
company,  withia  the  meaning  of  the  Bailways  Clauses 
Consolidation  Act.  In  GUn  v.  Oregg  it  waa  held  by  the 
Oonrt  of  Appeal  (hat  the  sanction  of  the  eharity  eom- 
miassoiiers  was  not  zegmred  to  an  action  to  adroiniatsr 
the  trusts  of  a  place  of  religious  worship.  In  Andrea  v. 
Aitkm  tiie  executors  of  a  defendant  were  held  entitled 
to  an  eai  parte  order  to  proseonte  his  oonutor-olaim. 

Of  the  Queen's  Bench  oases  Sroum  v.  The  Oreat  Wetter^ 
Railm^  Company  >  a  gallant  attack  of  an  individual  on  a 
great  company,  is  the  first  The  Court  of  Appeal  held 
that  when  the  Great  Western  Bailway  Company  amalga- 
mated with  the  Biriqingbam  and  Oxford  Junction 
Bailway,  on  condition  of  redncing  the  tolls  to  a  penny  a 
mile,  ttus  tare  waa  payable  in  respeot  of  the  distance 
from  Aeton  to  Baddiugton,  althongh  originally  the 
Great  Westom  were  entitled  to  charge  28.  for  this 
distance  of  five  and  a  half  miles.  It  is  also  held  that 
the  company  is  not  bound  to  maintain  mile  poets  oa 
the  railway  for  the  benefit  of  ordinary  passengeis,  but 
only  with  a  view  to  persons  who  may  run  their  own 
trains.  In  TKompxm  v.  Farrer  the  Court  of  Appeal  lay 
down  the  law  as  between  shipowners  and  the  Board  of 
Tr^de  in  detaining  a  vessel  snspeoted  of  nnsea- 
worthinesa,  The  Boaird  may  detain,  provisionally,  if 
there  appear  reasonable  grounds  for  so  doing,  alAon^ 
those  grounds  turn  out  to  be  nnfonnded,  and  the  qosetion 
of  reaeonableneas  is  for  the  jury,  not  the  jsdge.  In 
Qrifiike  v.  ^arl  Dudley  it  waa  held  that  a  workman  may 
eontract  hmiself  and  his  representatives,  in  case  of 
death,  out  of  the  Employers'  Liability  Act.  In  Wall  v. 
Taylor  it  waa  held  that  the  public  performanoe  of  a 
musical  composition,  without  the  consent  of  the  pro- 
prietor of  the  copyright,  is  forbidden  irrespectively  of 
the  place  being  a  place  of  dramatio  entertainment.  In 
Bwinumd  v,  iiiK{<K»iia«&{  the  Hooae  of  Ijords  held  that 
the  value  in  a  valued  policy  only  binds  the  parties ;  and 
that,  if  the  insured,  recovers  more  in  respect  «<  loss 
against  which  he  waa  not  insured  firom  other  sonrcea,  he 
is  not  trustee  for  the  insurer.  In  Margam  ▼.  Thonuu  a 
devise  of  land  to  L.  for  life,  and  after  death  to  hia  issue 
and  their  heirs,  waa  held  to  confer  only  a  life  interest 
on  L.  in  spite  of  Shelley's  oase.  In  Ford  v.  Kettle  an 
affidavit  of  attestation  of  a  bill  of  sale,  which  only 
verified  the  signature  of  the  solicitor,  was  held  insuffi- 
cient, as  it  did  not  prove  his  presence  when  the  grantor 
executed. — Law  Journal. 
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Althoagh  Mi.  Qiay  is  released  from  prison  we  hope 
that  the  subject  of  oontemptof  court  will  not  be  forgotten, 
bat  will  be  considered  dispassionately,  like  other  qnea- 
Uona  of  legal  prooedoie.  There  is  no  doabt  that  the 
ooortB  shoud  have  power  to  repress  and  ponish  manifest 
oontempta  oommitted  in  open  ooort.  Xhns,  if  a  man 
insnlts  or  assaolta  a  jadge  in  ooort,  he  shall  be  liable  to 
prompt  flne  and  imprisonment ;  bat  there  shonld  be  ao 
appeal  if  the  punishment  exceeds  a  certain  Umit— say 
above  £100  or  six  weeks'  imprisonment.  The  present 
■ystem  is  oartiunl^  contrary  to  the  nsnal  system  of  oar 
prooedore.  The  lodge  tries  both  law  and  fact,  he  may 
even  be  jndge  in  nia  own  ockse ;  for  thoagh,  if  the  cotv- 
tempt  was  a  personal  insolt,  possibly  some  other  jud^e 
woiud  try  it,  yet  if  the  contempt  was  only  personal  la 
the  sense  that  it  related  to  a  trial  over  which  a  jndga  was 
presiding,  he  would  probably  try  it  himself,  But  the 
most  serious  aspeot  of  the  case  is,  thai  it  may  involve 
imprisonment  for  life.  Thus,  if  a  party  to  a  soit  is 
ordered  to  do  some  act  and  refuses,  a  lifelong  imprison- 
ment may  be  the  result.  Barely  this  ooght  to  be  avoided. 
If  a  plaintiff  obstinately  refases  to  obey  some  order  of 
the  ooart  during  a  trial,  let  his  suit  be  dismissed ;  if  a 
defendant  let  nis  defence  be  strnok  out.  So  if  a 
defendant  is  ordered  to  do  some  physioal  act,  suoh  as 
pall  a  wall  down,  the  simplest  plan  is  to  8>a(horise 
either  the  plain  tiif  or  an  o£Soer  of  the  coart  to  poll  it 
down,  and  if  needful  send  police  to  protect  the  work" 
men.  The  present  plan  is  really  absurd ;  the  panish- 
ment  is  so  greatly  in  excess  of  the  faulty  and  after  ail, 
deea  net  aaoessarity  obtain  obedience. — Law  Timu. 

There  can  be  little  doabt  that  in  exercising  the  pre- 
(ogative  which  was  vested  in  him  alone,  llr.  Juatioe 
LawBon  had  due  regard  to  the  expresaiea  of  public 
opinion  which  was  cslled  forth  by  the  strong  measure 
which  he  felt  it  his  daty  to  tatke,  bat  none  who  knows 
his  oharaoter  would  believe  that  he  would  have  yielded 
to  any  pressure,  Iiowever  powerful  and  ntgeut,  if  ha  did 
aot  feel  that  a  necessity  for  so  steru  a  vindication  of 
the  sovereign  authority  vt  the  court  was  no  longer 
needed.  Ha  has  been  subjected  to  obloquy  and  iuBults 
on  the  part  of  those  whose  habit  it  is  to  malign  the 
judges  and  endeavour  to  excite  popular  prejadioes 
agamst  them,  but  he  has  borne  the  attacks  wim  oalmi 
aod  dignified  indifference,  anatained  as  he  was  by  the 
oonvietion  that  the  stop  which  he  took  waa  imperatively 
sailed  for  by  the  oiroumstandss,  and  that  the  lessoa 
whiob  he  gave  would  prom  as  saletary  as  it  was 
undoubtedly  severe.  It  wiis  fully  justified  by  the 
xesult.  The  course  of  justice  which  had  bean  hindaned 
and  impeiiUed  by  the  rash  and  iutomperate  writings 
whioh  he  oondemnad,  writing  which  were  calculated 
to  paralyse  the  hand  of  the  law  and  deter  tiie  jurors  and 
ofiiaiala  from  dieoharging  their  duty,  has  bean  clear  and 
■mooth.  Perfect  freedom  has  been  aeonred  to  ally  and 
the  trials  whioh,  in  all  probability,-  would  otherwise 
have  been  abortive,  bav»  ended  in  every  case  in  the 
oonvietion  of  the  gailty  criminals.  It  is  impossible  to 
meaanre  the  value  of  the  service  thus  rendered  to  the 
peace  and  welfare  of  the  country,  and  whatever  may  be 
tbonght  upon  the  abstract  question  whether  a  judge 
should  be  eatrosted  with  au  absolute  uncontrollable 
power  to  punish  for  contempt  of  court,  it  CMioot  be  with 
troth  denied  that  the  occasion  was  most  critical  and 
the  offenoe  proportionately  great,  having  regard  to  the 
possible  conaeqnenoes  and  to  the  high  and  responsible 
position  of  tb'e  offender.  The  sole  object  which  the 
judge  had  in  view  was  to  further  the  ends  uf  jastioe  and, 
that  having  been  effected,  he  felt  at  liberty  to  yield  to  a 
generous  inspiration  and  cancel  the  nnsatisflad  portion 
of  the  santeBOft — Time$. 


Messrs.  Kegan,  Paol  &  Co.,  are  aboot  to  publish  two 
Tolames  of  poetry  from  the  Irish  judicial  bench.  These 
ace  a  bow  edition  of  Mr.  Jurtice  O'Hagan's  exoelleat 
tranalaition  of  The  Song  of  Moland  ;  and  Bymni  Uiitali 
Lati»e  JRtJdila,  by  Mr.  Jnstioe  Iiaweoo. 


T£[E  LAW  BELATINO  TO  BUBOIiABS. 

Sharp  ezperienoe  is  the  only  sohool  for  bmtaUzed 
intolligenoes,  and  a  burglar  or  two  shot  dead  and  hia 
slayer  not  treated  as  a  criminal,  but  rather  as  a  pnblio 
benefactor,  would  be  an  event  as  striotly  in  acoordanbe 
with  law  as  it  would  be  likely  to  disooura^e  further 
enterprises  in  thilt  particular  walk  of  oriole.  As  it  is, 
we  are  aware,  a  serious  thing  to  tell  a  man  that  he  is 
enticed  to  take  a  feUow-oreatuce's  life,  we  proceed, 
witbont  further  oommenty  to  give  oar  adthorftiea  for 
the  position  wa  have  laid  down. 

In  the  municipal  law  of  this  oodnt^,  we  find  a 
praottoal  consensus  of  opinion  to  the  effect  that  the 
killing  of  a  barglar  taken  in  the  act  of  burglary  falls 
under  the  head  of  j  astiflable  homriolde.  The  falJ  aoy  in  to 
which  people  have  fallen  on  this  point  seenlB  to  be 
based  on  the  idea  that  the  onlv  justification  possible  iu 
such  oases  is  that  of  personal  danger  to  the  man  who  is 
csilled  upon  to  cope  with  the'  barglar.  This  is  not  so,; 
a  forcible  aiid  felonious  attonlpt  against  a  macn's  honsis 
or  goods  justifies  the  uaa  even  of  extreme  force  iu 
defence  thereof  just  as  much  as  a  similar  attempt 
against  his  person.  Indeed  in  certain  oases,  not  neces- 
sary to  be  referred  to  here,  the  law  would  appear  to 
allow  even  greater  latitude  in  the  proteetion  of  the 
bouse  than  of  the  person.  Burglary,  tronl  its  very 
natare,  comprises  sach  an  attempt  both  against  house 
and  goods;  and  accordingly  in  all  the  text-books  it 
figures,  so  to  speak,  as  the  repraaentatSve  orinfe  w^faloh  it 
is  lawful  to  repel  by  any  anioant  of  foroe.  Thoa  in 
East's  "Reas  of  the  Crown  "  we  read  :— >"  A  man  may 
repel  foroe  by  force  in  defence  of  his  person,  habitation, 
or  property  against  one  who  manifestly  intends  or 
endeavonrs  by  violence  or  sarprise  to  oomnfit  a  known 
felony  siioh  as  robbery,-,  arsot),  burglary,  and  the  like, 
upon  either.  In  these  cases  he  is  not  obliged  to  retreat, 
hot  may  porsus  hia  adversary  until  be  hals  seettred 
himself  from  all  danger ;  and,-  if  he  kiU  him  in  so  doing, 
it  is  called  jastifiable  seK-defenoe."  The  next  quotation 
is  faun  Bason's  "Abridgaaent,"  a  work  of  oouaidarable 
authority,  whioh  we  give,  merely  omitting  immatarial 
parte,  which  we  have  also  dona  in  soma  of  the  iuonond- 
lag  extrarste : — ''  It  is  clear  that  the  killing  of  a  person 
in  ttte  def«ioe  of  a  man's  person,  bouse,  or  ooods,  is 
jnatifiable  hi  the  following  instances,  as  where  the  owner 
of  a  hooae,  or  any  uf  his  servanis  or  lodgers,  kills  one 
who  sAtom^  to  burn  it  or  to  oonimit  ia  it  murder, 
lobba^,  or  other  felony."  So,  again,  Fester— •' An 
attempt  is  made  to  commit  burglary  iu  a  babitatiea ; 
the  owW,  or  any  pkrt  of  hia  family,  or  even  a  lodger 
with  him,  may  lawfully  kill  the  assailant  to  preyent  the 
ndaohief  intended."  InStaphea's"Blaok8tone"weflnd 
that  "If  any  person  attenipte  to  break  open  a  house  ip 
the  nj^t-tim«^  aad  shall  be  killod  in  sueh  attempt 
either  by  the  owner  of  the  house  or  the  aervant  attendaut 
■pan  him,  c^  by  any  other  person  ateaent  and  interposing 
to  prevent  mischief,  the  slider  shall  be  aoqnitted  and 
diaafaarged."  Agtia  ia  Axdiboid'a  *  Criminal  T>aw  "  it  is 
laid  down  •■  lo&owa ;— "  If  a  peraon  attempt  bucglar- 
iooaly  to  break  any  dwelUng-honae  in  the  night-time, 
aad  be  killed  in  the  attempt,  the  slayer  shall  be 
eoqfuittod  and  dischacgady  fair  the  homioide  ia  jnatifiable, 
and  tito  killing  is  withoat  felony ;  and  not  only  the 
pacaon  whose  preperty  ia  thus  attaioked,J>ut  his  servaute 
or  otiier  members  of  his  family,  or  even  strangers  who 
aie  present  at  the  time,  are  equally  justified  in  killing 
the  assailant ; "  and  the  author  specially  lays  down  that 
the  person  diafending  his  house  is  aot  oonstraiqed  to 
give  way  to  the  offender.  Mr.  Justice  Stephen  in  bis 
"  SigBBt  of  Criminal  Law  "  states  the  law  on  the  point 
M  follows : — "  Intentional  infiiotion  of  death  or  bodily 
harm  is  not  a  crime  when  it  is  done  by  any  person  in 
order  to  prevent  the  commission  of  bniglary,  or  any 
other  felony  ia  which  the  felon  so  aoM  aa  to  give  the 
person  who  kills  or  wounds  him  reasonable  ground  to 
believe  that  he  intends  to  aooompUsh  hia  purpose  by 
open  foroe,"  and  he  adds  as  a  rider,  "provided  that  the 
objeet  oannot  be  otherwise  attained."  Mr.  Justice 
Stephen  would  seem  to  imply  that  burglary  ia  a  felony 
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tha  oommiMion  of  whioh  antitles  a  man  to  believe  that 
the  bwRlar  Intends  to  aooomplish  hia  parpoae  by  open 
foroe.    Bat  even  if  the  existenoe  of  this  reasonable 

rani  be  an  additional  condition,  we  oannot  see  that 
materiAUy  afiecta  the  position.  In  the  ordinary 
coarse  of  anoh  events,  a  man  becomes  aaddenly  aware 
of  the  presence  of  a  barxlilr  In  his  house ;  that  barglar 
has  ex  hypoOieii  committed  a  crime  of  Tiolenoe  in  break- 
ing in  ;  it  is  perfectly  reasonable,  therefore,  to  sappoee 
that,  anleas  prevented,  he  will  proceed  to  aooomplish 
bis  parpose — namely,  that  of  stealing  in  a  dwelling- 
boose,  in  itself  a  felony — by  foroe,  whereby  we  under- 
stand not  neoessatily  foroe  as  applied  to  the  person. 
Nor  do  we  believe  that  Mr.  Jastiee  Stephen  woold 
contend  that  a  man  placed  in  snob  a  position  is  to 
forego  the  advantage  that  the  possession  of  arms  may 
give  him,  and,  on  the  possibility  that  he  may  be  able  to 
eject  the  bnrglar  by  main  force,  to  enter  on  a  personal 
straggle  with  lUm  with  a  view  to  ascertaining  whether 
"  his  object  can  be  so  attained." 

Bamming  up  the  authorities,  then,  it  seems  beyond 
question  that  In  English  law,  if  a  householder,  or  any- 
one aotiog  on  his  behalf,  finds  an  intruder  in  or  about 
to  break  into  his  hoose  at  night,  with  an  obvioos 
intention  of  committing  a  forcible  felony  therein,  he  is 
jostified  in  shooting  or  otherwise  killing  him,  without 
parley  or  previous  warning,  even  setting  aside  the 
element  of  imminent  peril  to  his  own  life  whioh  can 
scarcely  be  absent  from  such  a  case.  It  is  perhaps 
unnecessary  to  add  that  t^e  reverse  of  the  proposition 
will  not  hold,  and  that  the  burglar  who  In  such  oiroum- 
■tanoes  kills  anyone,  even  though  he  has  himself  been 
repeatedly  shot  at  or  wounded  first,  is  most  onquestion- 
tMj  guilty  of  mvxdBr.—Sabtrday  Bevieu. 


Plate  and  Jewels  are  luxuries,  and  need  especial  care. 
A  millionaire  can  afFord  to  have  an  immense  safe  oon- 
•tnioted  in  tha  butler's  room,  and  to  have  it  guarded 
bv  a  night  watchman.  This  is  absolute  seonrity — as 
absolute,  at  any  rate,  as  human  affairs  permit.  But  in 
a  small  household  where  there  is  no  man  servant,  no 
safe,  and  no  night  watdimftn,  we  put  a  premium  on 
barglaiv  when  we  keep  plate  or  jewels  to  any  oon- 
■idarable  amoont.  The  whole  philosophy  of  the  matter 
is  summed  np  in  tfaa  well-known  line  of  Javenat^ 
"Oantabit  vacaus  coram  latrone  viator."  For  tlie 
last  there  has  been  of  late  much  dispute  as  to  whether 
a  boaseholder  is  justified  in  shooting  a  barglar.  Many 
learned  disqnisitlons  have  been  written  on  the  snbjeot ; 
and,  upon  tha  whole,  if  we  are  to  look  to  saoh  antiquated 
■onroes  of  knowledge  as  Bacon's  "  Abridgment,"  and 
Oomyn's  "  Dtost,"  and  Hale's  <■  Pleas  of  the  Grown,"  we 
•ball  find  it  aeflnitively  ruled  that  a  householder  has  a 
clear  right  to  shoot  a  burglar  in  delieto.  It  is  doubtful, 
tiowaver,  whether  old  law  is  always  good  law,  and  the 
•nborban  boaseholder  will  perhaps  do  best  to  restrain 
bis  impetaosity.  Mr.  Justice  Hogan,  of  the  Tombs, 
at  new  Tork,  once  captured  an  entire  gang  of  thieves  by 
»  vary  ingenious  paradox.  Knooking  at  tha  door  of  the 
toom  in  wliiob  they  were,  he  announced  his  intention 
of  entering;  and  arresting  the  whole  dozen  of  them. 
The  answer  was  that  they  would  fire  on  him.  The 
retort  of  Hogan  was  that,  while  they  had  only  one  man 
to  fire  at,  he  had  a  dozen,  and  that  the  chanoes  were 
twelve  to  one  in  his  favour.  The  bnrglar  of  the  present 
day  is  well  aware  of  this  fact  He  is  one  man  against  a 
dozen,  and  the  chanoes  are  proportionately  in  his  favour. 
Tha  one  instrnment  to  be  used  against  him  with  safety 
is,  as  we  said  last  week,  a  blnnderbnss  well  charged 
with  swan-shot.  A  blunderbuss  is  now  an  antiquity, 
but  it  might  well  be  revived,  like  Chippendale  furniture 
and  Qaeen  Anne  arohiteotara.  If  of  the  orthodox  kind, 
with  a  nozzle  like  that  of  an  ophideide,  it  will  scatter 
a  charge  worthy  of  a  mitrailtease.  It  will  not  kill  the 
barglar,  but  it  will  most  certainly  give  him  material  for 
subsequent  reflection.  A  oounti^  hodse  protected  by  an 
honest  watohman  with  a  good  blonderboss  is  practically 
■afe.— Qbwrwr. 


Exoept  in  soma  special  eases  of  felony,  a  man  may 
not  Ulf  his  aaswUant,  unless  he  was  himself  at  the 
moment  in  imminent  danger  of  being  killed.  Even 
then,  tha  act  will  amount  to  manslaaghter,  nnless  ha 
can  farther  show  tliat  befora  delivariog  the  mortal  blow, 
be  "  retreated  as  far  as  he  conveniently  or  safely  could, 
to  avoid  the  violenoe  of  the  assault,"  and  did  so,  to  adopt 
the  quaint  language  of  an  old  authority, "  not  fiotitioaafy, 
or  in  orilar  to  wi^b  bis  opportanity,  bnt  from  a  real 
tondemeas  of  sbeddiog  bis  brother's  blood."  The 
second  principle,  whioh  is  commonly  embodied  in  tha 
old  legal  maxim  that  a  "man's  house  is  his  castle," 
justifies  a  man,  although  no  violenoe  has  been  offered 
to  his  person,  in  taking  the  aggressive,  when  a  trespass 
has  been  committed  on  his  hoase  or  lands.  All  neoee> 
sary  and  reasonable  foroe  may  be  used  to  eject  tha 
intruder,  although  here,  again,  the  law  in  ita  anxiety  to 
diaoourage  breaohes  of  the  peace,  requires  that,  befora 
stronger  measarss  are  reaoited  to^  the  wrongdoer  shall 
be  reqaested  to  leave ;  and  it  is  only  upon  his  refuaal, 
expressed  or  to  be  inferred  from  bis  conduct,  so  to  do, 
that  the  right  to  expel  him  by  violenoe  arises.  If  tha 
trespasser  seek  to  defend  hia  wrongful  poaseasion  by 
foroe,  the  rightful  owner  may  retaliate  upon  him,  and 
to  avoid  death,  may  even  kill  him,  without  being 
obliged,  as  in  other  oasea,  first  to  retreat,  for  as  Hale 
says, "  He  has  the  protection  of  his  house  to  excuse  him 
from  flying,  as  that  would  be  to  give  up  the  protection 
of  bis  hoose  to  hia  adversary."  But  nnless  andnntil 
his  own  life  ia  in  danger,  the  occupier  of  a  house  is  not 
jnstified  in  killing  an  ordinary  trespaaaer,  whether  he 
enter  by  night  or  by  day. 

Boob  being  the  general  theory  of  tha  law,  it  might 
seem  as  though  there  were  some  ground  for  tha  com- 
plaint that  it  leaves  the  reapectable  hoasebolder  com- 
paratively powerless,  in  the  presence  of  a  bniglar  of 
average  skill  and  resolution.  The  burglar  will  for 
obvions  reasons,  not  as  a  mie,  attack,  nnless  be  ia  firat 
attacked,  and  to  shoot  him  in  cold  blood  would  clearly 
not  be  an  act  of  excusable  homicide  within  the  ordinary 
meaning  of  the  term.  On  the  other  hand,  it  woold  be 
a  mere  farce  to  commence  proceedings  by  politely 
requesting  him  to  leave  the  house,  and  to  follow  np  his 
refusal  by  "gently  laying  hands"  upon  him,  and  con- 
duoting  him  to  the  bont  door.  Accordingly,  the  law, 
reoogniaing  the  pecniiar  atrocity  of  the  crime  of  nocturnal 
bonaebreaking,  and  sanctioning  the  oniversal  inatinot, 
whioh  has  led  all  civilised  codes  to  regard  it  as  justifying 
extreme  meaanres  of  self-defence,  has  always  treated 
this  aa  a  aomewhat  exceptional  case.  Aa  long  ago  as 
tha  reign  of  Henry  YIIL,  an  Aot  of  Parliament  was 
passed  by  whioh  it  was  provided  that,  "if  any  person 
attompte  to  break  open  a  house  in  the  night-time,"  and 
is  killed  in  the  attempt  by  one  of  the  inmates,  "the 
slayer  shall  be  acqnitted."  This  statute  has  since  been 
repealed,  but  the  better  opinion  appears  to  be  that  it 
simply  embodies  the  common  law,  and  that  in  substance 
the  rule  whioh  it  lays  down  ia  stiU  in  force.  It  most  ha 
remembered,  however,  that  tha  protection  is  only  given 
in  oasea  where  it  is  clear  that  a  bnrglary  is  actually 
being  committed  or  attempted,  and  when  the  criminfj 
is  alain  while  engaged  in  the  act.  The  law  in  no  way 
oountenanoea  the  notion  that  any  ohanoe  nocturnal 
treapasaer  may  be  safely  ahot  at,  on  the  anapioion, 
however  well  founded,  that  he  is  present  with  a  felonious 
purpose.  But  provided  it  were  perfectly  plain  that  a 
borglary  was  being  perpetrated,  the  Goarts  would, 
donbtlesa,  still  hold  that  the  slaughter  of  the  barglar 
was  an  aot  jaatifled  by  the  cironmatancea.  tTcnn  the 
whole,  the  law  in  thia  matter  seema,'  aa  the  English 
Criminal  Law  naually  doea,  to  embody  the  common 
sense  view  of  the  oaae,  and  to  ateer  a  judioioua  middle 
course  between  two  equally  perilous  extremes.  To 
restrict  the  householder  who  finds  himself  suddenly  at 
the  dead  of  the  night  in  the  preaenoe  of  a  bnrglar  to 
the  same  meaanres  of  self-defence  which  he  could 
employ  against  a  mere  treapasaer,  would  be  to  treat  an 
exceptionally  atrooioua  orime  with  strangely  misplaced 
tenderness.  To  permit  him,  on  the  other  hand,  to  take 
away  with  impunity  the  lite  of  any  uninvited  intradet 
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whom  be  foand  on  his  premieee  ftfter  nioe  in  the 
evening,  on  the  mere  saspioion  that  hia  viotim  waa 
oontempIatiDg  or  engaged  in  a  felony,  woald  lead  to  a 
oooatantreonnenoeof  tragicmiBtakea,  and  woald  expose 
snoh  aaefnl  aervaote  of  the  pablio  as  polioemen  and 
firemen  to  intolerable  dangers. — Spectator. 


mSOONDUOI  OF  JURIES. 
lOuUliHitdfi^om  pt*  4n,  ante.) 
Y.  Driniing  Iwtoxieaiing  £»2uora.— There  has  been 
some  division  of  opinion  among  the  coarts  upon  the 

?[ae8tioQ  whether  the  mere  fact  that  a  jary  drink 
Dtoxicating  liquors  daring  the  progress  of  the  trial,  or 
while  deli^rating  upon  their  veKlict,  is  a  snfBoient 
ground  for  a  new  trial.  Borne  oonrts  have  held,  in 
criminal  oases,  that  the  ase  of  saoh  liqaors,  in  quantities 
however  small,  without  leave  of  the  court,  wiU  be  good 
cause  for  setting  aside  the  verdict,  without  inquiriog 
what  effect  it  had  npon  the  jurors  who  drank  it  ;■'  and 
the  rule  has  also  been  applied  in  civil  caBea,"*  even 
where  the  juror  during  the  trial,  drank  brandy  in  A 
trifling  quantity,  and,  as  he  explained  under  oath,  for 
necessary medioiual purposes.'*  ButtbeooartsgsoeraUy 
have  adopted  the  more  reasonable  rule,  that  the  mere 
fact  that  members  of  a  jury  have,  during  the  trial  of 
a  cause,  or  while  deliberating  on  their  verdict,  diank 
intoxicating  liquors,  will  not  he  ground  for  a  new  trial, 
unless  there  is  some  reason  to  suppose  that  such  liquors 
were  drank  in  such  qnantities  as  to  unfit  them  for  the 
performance  of  their  duties,  or  unless  such  liquors  were 
furnished  by  the  party  in  whose  favour  the  verdict  was 
afterward  rendered.*^  The  cironmstanceB  must  be  such 
as  to  create  a  reasonable  suspicion  that  the  indulgence 
may  have  improperly  inflaenced  the  verdict." 

A  few  oases  apparently  take  a  distinction  between 
the  use  of  intoxicating  liquors  by  the  jury  pending 
adjournments  of  the  court,  and  the  oiroulating  of  it 
among  them  during  the  progress  of  the  trial.  Thus,  in 
an  old  case  in  New  York,  it  appeared  that  while  the 
case  was  on  trial  before  a  justice  of  the  peace,  intoxicating 
liquors  were  circulated  among  the  jury  while  sitting  as 
snoh;  that  one  of  the  jurors  was  cUtguUed  with  the 
liquor  thus  given  him ;  and  that  the  plaintiff  in  error 
objected  to  the  circulation  of  liquor  among  them  while 
thus  sitting.  This  was  held  a  flagrant  case  of  mis- 
bebaviour."*  In  an  earlier  case  in  the  same  State,  it  ap- 
peared that  after  the  evidence  on  the  trial  before  a  justioe 
of  the  peaoe  and  a  jury  had  dosed,  each  of  the  parties,  by 
permission  of  the  justice,  treated  the  jury  to  a  bottle  of 
whiskey,  in  order,  as  the  return  stated,  to  "  enable  them 
to  listen  to  the  lemarks  of  counsel."  This  was  regarded 
as  an  act  of  gross  miaoondunt  on  the  part  of  the  justice ; 
and,  as  the  verdict  wan  also  against  the  merits,  the 
judgment  was  reversed."  On  the  other  hand,  where, 
pending  an  adjournment  of  such  a  trial,  a  bottle  of 
liquor  waa  passed  around  among  the  jurors  and  other 
persons  present,  and  no  harm  appeared  to  have  resulted 
from  it,  the  verdict  was  not  disturbed.  In  view  of 
these  cases  it  was  said  by  Oldham,  J.,  in  a  oase  in 


(81)  3^  Ptopit  T.  Dougliut,  4  Cov.  iM,  8S «  Jmut  t.  Th*  Btatt,  13 
Texas,  168, 179 ;  The  Stale  r.  Baidg,  17  Iowa,  3>;  the  Slatt  r.  BuOird, 
16  N.  H.  1S»,  145.  In  Iowa  tbia  rlew  b  no  longer  taken.  William- 
$m  T.  BeddUt,  *6  Iowa,  6(0;  Fan  BntHrl:  T.  Sau;Acr<y.  44  Iowa,  42 

(83)  LelaMm  t.  Sargmt,  81  N.  H.  130,  1S7 ;  Oregti  f.  JflkmM,  4 
Rarr.  (Del.),  867 ;  Rtan  t.  Barron,  27  Iowa,  4M  (oraniled,  aa  atated 
in  preceding  note). 

(88)  £raiit  T.  foieler,  7  Cow.  862. 
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Ark.  688.  639;  The  SlaU  T.  Uplon,  20  Mo.  397;  Coleman  r.  Mooit,  4 
Hen.  A  U.  1 ;  Redmond  T.  Ra^al  Int.  Co.,  7  Pblla.  167 ;  2Hpp  t.  ComUg 
Oommiuioneri,  i  Allen,  6S6;  Buueli  T.  The  State,  63  Mlaa.  867,  382; 
Pope  T.  The  Stale,  86  Min.  121, 136 ;  Roman  t.  The  Stale,  41  Wla.  312, 
816;  Keer.  The  State,  28  Ark.  166,166;  LaHmer  r.  KeOg,  13  Kao. 
78 ;  Weelmoretand  v.  The  Slate,  46  Oa.  226,  282;  The  Slate  i.  Jonet,  7 
Ner.  408,  414;  RlehanUon  r.  Janet,  1  NeT.  406  The  State  >.  Candid, 
23  La.  An.  148 ;  Stone  T.  The  Slate,  4  Humph.  27 ;  Root  r.  The  Sale, 
11  Homph.  491 ;  Thompun  t.  I^  Commonueallh,  8  Gratt.  839,  649. 

(86)  Soman  r.  The  Stale,  41  Wia.  312,  816 ;  Branson,  J.,  in  Wilton  r. 
Abrahamt,  1  Hill.  (N.  T.),  207;  The  Slate  t.  Jonet,  7  Ner.  408; 
Larimer  r.  Kettf,  18  Kan.  78 ;  Parbilon  t,  £ritiii{iAr<|f<,  6  Me.  379. 

(86)  Rote  T.  Davit,  4  Cow.  17. 

(87)  Kellotf  V.  Wilder,  16  JobUL  466. 


Arkansas,  that  the  oiroulation  of  spiritaons  liquors 
among  the  jury  while  sitting  as  such,  even  with  consent 
of  the  parties,  is  cause  for  reversing  the  judgment.'* 
Bat  even  this  role  cannot  be  of  universal  applioation ; 
for,  obviously,  oiroomstanoes  may  arise,  though  rarely, 
mailing  it  proper  fer  the  judge,  even  without  consent  of 
the  parties,  to  permit  jurors  to  partake  of  intoxicating 
liqaors  for  medical  purposes  daring  the  progress  of  a 
trial." 

Although  the  fact  that  a  jorot  drank  intoxioatinf{ 
liquors,  in  violation  of  his  duty,  may  not  be  sufficient 
in  a  particular  oase  to  avoid  the  verdict,  yet  it  seems 
that  it  may  be  thrown  in  as  a  make<weight  in  support 
of  a  motion  for  a  new  trial;  so  that  if  the  act  waa 
aocompained  with  other  oitonmstanoes  of  misoondact— 
as,  where  a  juror  separated  from  bis  fellows  to  drink  in 
a  bar-room,'*  or  where,  being  interrogated  touching  his 
qualifications  as  a  juror,  he  concealed  a  bias  which  ha 
entertained  against  the  opposite  party" — a  new  triad 
may  properly  be  granted. 

YL  Improper  Communieationt. — (1.)  Behoeen  a  Juror  and 
tKe  tuceeuful  Party,  hii  Agent  or  Atlomey-^1\xa  grounds 
on  which  courts  set  aside  verdicts,  to  punish  attempts 
at  tampering  with  the  jury,  have  already  been  stated." 
It  is  not  to  be  supposed,  however,  that  the  principle 
there  laid  down  extends  so  far  as  to  require  that  the 
verdict  shall  be  set  aside  whenever  it  appears  that  a 
communication  has  taken  place  between  a  juror  and  the 
prevailing  party,  or  bis  oonuseL  Inadvertent  remarks 
touching  the  oase,  in  the  presence  of  a  juror,  not  know- 
ing him  to  be  such  ;■*  inadvertent  remarks  made  by 
the  counsel  of  the  prevailing  party,  in  a  pablio  place, 
touching  the  merits  of  the  oase,  in  the  hearing  of  some 
of  the  jurors,**  or  the  act  of  such  counsel  in  asking  a 
member  of  the  jury  if  they  had  agreed  npon  a  verdict," 
have  been  held  not  to  have  this  effect  But  where  the 
prosecutor  in  a  criminal  case  exhibited  at  the  place  of 
trial,  and  at  other  pablio  places,  daring  the  trial,  certain 
papers  which  had  a  tendency  to  create  an  impression 
unfavoorable  to  the  accused,  a  verdict  against  him  waa 
set  aside ;  he  was  held  entitled  to  the  benefit  of  the 
role,  the  same  as  an  ansncoeasful  party  in  a  civil  case.** 

(2.)  Between  a  Juror  and  Thiri  Pertane.— In  conformity 
with  the  principle  elsewhere  stated,"  the  mere  fact 
that  a  juror  is  shown  to  have  oonversed  with  a  by- 
stander with  regard  to  the  case  daring  the  progress  of 
the  trial,  is  not  sufficient  ground  for  a  new  trial,  unless 
it  be  made  to  appear  probable  that  his  mind  was  thereby 
improperly  inflnenoed.>*  Some  courts  favour  the  rule 
which  has  been  stated  with  reference  to  unlawful 
separations,"  and  hold  that  where  it  appears  that  there 
has  been  snoh  a  communication  the  verdict  will  be  set 
aside,  unless  it  also  appear  that  the  suooeBsfnl  party 
receive  no  benefit  therwrom  ;  "*  the  difference  between 
the  two  classes  of  cases  being,  that  in  the  one  case  the 
mere  fact  of  a  commnnioation  between  a  juror  and  a 
third  person  creates  a  presumption  against  the  integrity 
of  the  verdict,  and  in  the  other  case  it  does  not.    - 

(8.)  Between  a  Juror  and  Frieitde  of  the  pretailing  Par^.— 
It,  during  the  progress  of  a  trial,  friends  of  the  prevailing 
party  have  had  conversations  with  members  of  the 
jury,  or  have  made  declarations  in  their  hearing,  with 
the  obvious  purpose  of  influencing  the  verdiot  in  his 
favour,  the  direct  tendency  of  which  was  so  to  inflaenoe 
it,  the  verdict  will  not  be  allowed  to  stand  ;  and  this  is 
so,  although  it  may  not  appear,  in  point  of  fact,  that 

(8S)  Pelhmn  t.  Pate,  «  Atfe.  686,  (38. 

(88)  Bee,  (or  tnatanoe,  UnUtd  BUlei  t.  OOert,  S  Ssmn.  19,  8L 
(80)  Creet  v.  2»«  Stale,  U  Ind.  161;  Dorit  T.  The  Stale,  86  Ind.  488, 
499> 
(9<)  BtmMt  T.  naO,  21  Ha.  198. 
<M)  Ante,  U.,  (6). 

(98)  mie  V.  Botlef,  32  lom.  34;  Shea  t.  ZowmiM,  1  Allan,  1«7. 
(94)  TWnMTT.  SI.  /eta,  3  Coldw.  876. 
(96)  Camaghm  i.  Ward,  8  Ner.  80. 

(96)  The  Slate  v.  BatoM,  8  N.  H.  862, 360,  S8S. 

(97)  Ante  II.,  (8). 

(98)  BoTloH  T.  The  State.  2  Blacki.  114 ;  The  State  t.  Oucuel,  31  N.  J. 
L.  249,  263:  March  i.  The  State,  44  Texas,  64,  83 ;  The  State  t.  Prnte, 
38  La.  An.  667. 

(99)  Ante,  III.,  (7). 

(100)  aamilUM  T.  Peait,  38  Caan.  lU. 
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the  verdjot  was  inflaaaced  by  the  aalftwf  al  oon  venatioiia 
aod  altfaoogh  they  ware  had  without  the  knowledge  ^ 
the  perrailkig  party. '<» 

VJX  Hearing  Te$tinumf  t^tar  ra(trtiy.— It  la  settled, 
and  mpoa  gnmnda  too  obviooa  for  disanssioa,  that  if  a 
jury,  ttfter  retiring  to  oomider  of  their  verdiot,  hear 
other  teetiinany,  it  will  be  gronod  for  a  new  trial.'** 
Where,  Uwrafore,  after  the  jary  retired,  a  witness  who 
had  been  examined  on  the  trial  was  sent  for  by  them, 
Bdnritted  into  thair  room,  and  rs-«xaiiiinad,  without 
the  knowledge  ot  ooDaent  of  the  eoort  or  of  the  parties^ 
a  new  tridd  waa  granted. '<■' 

Vm.  Btaaaiiling  DoeamenU  not  *»  BMe*ee.-^Fat  the 
Mune  maams,  it  thie  jarora  take  oat,  or  Band  for  books 
and  papers  whioh  were  not  admitted  in  evidanoe,  and 
ezamiae  them  in  their  room,  pending  their  deliber' 
«tioa>i  a  new  trial  will  be  granted,  aoless  it  is  manifest 
that  there  waa  nothing  in  the  doounlenta  so  ezamined 
af  a  aature  to  infloence  their  minda  in  favonr  of  ther 
verdict  whioh  was  rendered.'!"  For  it  would  be  idle  to 
voie  oat  iaaOBifntteat  dooomentary  evideoea,  if  the  jary 
■re  afterward  allewad  to  take  it  to  their  room  and  ooa- 
aider  it  while  xaaking  np  thrar  veodict  Bnt  where  a 
pspeE  is  taken  eat  throogh  iaadTartenoe  and  soon  after 
withdrawn,'"  or  where  the  papers  taken  oat  oonsiat  of 
books  whioh  have  been  aned  on  the  trial  and  fieqaently 
refeised  to  by  witnesses,'"* — -in  these  and  like  oases  new 
trials  have  been  refused.  Bo,  it  is  regarded  as  a  safe 
praatioa  in  Pennsylvania  to  allow  the  parties  to  submit 
to  the  jury  statements  of  thair  respeotiv«  claims,  in  the 
aature  ot  Ulls  of  partioulars,  plats  of  the  land  olaimed 
in  the  flatt,  and  Hie  like.  These  memoianda  serve  to 
preserve  in  the  minda  of  the  jdry  matters  which  have 
beea  detailed  to  them  orally  by  the  wttnessea,  and  so 
long  as  they  nndetatand  that  the  memoianda  them- 
selves are  not  evidence,  no  piejadioe  is  deemed  to  result 
from  it.""  So,  it  the  paper  is  wboily  immaterial  to 
Idle  issofls,  and  if  its  delivery  to  the  jory  did  not  involve 
any  attempt  at  tampering  it  will  furnish  no  groaud  for 
disturfaiug  their  verdiot.""  But  tiie  ooort  must  see 
that  it  was  immaterial  |  aad  if  the  ohaooes  are  equal 
wliether  or  not  it  mflueneed  the  jary  improperly,  a  new 
trial  ought  to  be  granted. ">*  The  question  is  not,  heW" 
aver,  so  much  whether  the  pap^  wte  teohnioaUy 
Riaterial  io  the  isaaes  on  trial,  as  whether  it  was  of  a 
Dstors  to  mislead  or  prejudice  the  jary  against  the 
losing  party."" 

IX.  Tubing  Deeamaftarg  Mmdtnee  to  the  Jvry  Soom.  — 
Whether  the  court  will  permit  the  jury,  on  retinug  to 
consider  of  their  verdiot,  to  take  to  their  room  depoaitions 
and  ath«  doouments  whioh  have  been  read  io  evidenoe, 
ia  jwofcably  a  matter  of  sooad  diaoretion  with  the  judge 
ptesdoKng  at  the  trial'"  Where  all  the  testimony 
examined  at  the  trial  is  in  writing,  it  will  ordinarily  be 
proper  to  send  it  out  with  the  jury ;  <"  bat  it  is  objeo* 
tiomble  to  allow  the  jury  to  take  suoh  depositions  to 
their  room  unlaas  all  the  teatimoney  wfaieh  has  been 
add  need  at  the  trial  is  in  the  form  of  dapoaition%  or 
«tiier  written  inatrmaests,  ao  tiutt  all  of  it  niay  be  taken 

<101)  IPDaniOt  T.  it'DanMt,  40  Vt.  S63 1  Bradbur]/  r.  Cony,  62  Me 
KB ;  NetmUh  t.  Ctintan  tin  Int.  Co.,  8  Abb.  Fr.  141.  See  aba  B<tmlt- 
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out  by  the  jury."*  And  even  then,  where  parts  of 
dspositiona  have  i>een  suppressed,  the  whole  depositioa 
ought  not  to  be  sent  to  the  jury,  since  the  jury  are 
likely  to  read  the  suppressed  portions  as  wall  as  the 
rest,  and  be  inflBencad  by  tfaam."'  If  suoh  depositioas 
are  sent  to  the  jury  room,  and  it  afterwards  appear  that 
the  excluded  portions  were  of  such  a  character  as  to 
tafluenoe  the  minds  of  the  jury  to  the  injury  of  the 
nnsncoassfnl  party,  a  new  trial  must  be  granted.'"  The 
reason  which  eaolad—  depositions  from  the  jury  room 
where  all  the  testimony  has  not  been  given  in  writing, 
and  sent  oat,  ia  that  the  jury,  by  reading  a  seoood  tim« 
the  written  evidence,  are  unconsciously  led  to  give 
UDdue  weight  to  that  portion  of  the  testimony;  the 
witness  who  testi&es  orally  speaks  bnt  onoe  to  the 
jury^  in  open  oourt,  but  he  whose  testimony  is  thus 
reduoed  to  writing  speaks  twice  to  them  :  flrst  in  court, 
and  afterwards  in  the  jury  room."*  Bnt  where  suoh  a 
deposition  is  taken  oat  by  the  jury  without  leave  of 
ooart  or  consent  of  parties^  a  new  trial  will  not  asoas- 
sarily  be  granted."'  Suoh  a  faot  does  004;  oreate  a 
presoBlption  against  the  verdiot  such  aa  arises  where 
tbs  dooumsnt  taken  out  had  not  been  leaeived  ia 
evidenoe ;  on  the  contrary,  it  must  appear  that  the 
deposition  was  read  by  the  jury,  or  some  of  them,  and 
that  it  was  ot  itself  so  important  that  a  re-reading  of  it 
would  probably  lead  them  to  lay  undue  stress  on  the 
facts  therein  stated."*  But  if  the  deposition  so  takeu 
out  contain  portions  whioh  have  been  exoluded  as 
evidence,  and  it  is  not  olear  what  infloenoe  the  excluded 
portions  may  have  had  on  the  verdict,  then  this  pre- 
sumption wiU  work  a  new  trial."'  '  If  a  depositioa, 
parts  of  which  have  been  thus  eaolnded,  is  handed  to 
the  jury  by  the  oonnsel  for  the  prevailing  party,  ths 
verdiot  will  be  set  aside  without  rsferenoe  to  toe  meritsL 
upon  the  prinoiple  whioh  avoids  vardiots  for  tampering,"* 
unless  it  is  shown  that  it  was  wholly  ioadvertsut  and 
that  no  prejudice  resulted  from  it,'"  and  although  it 
fully  appear  that  the  rejected  portions  were  not  read  by 
the  jury.'"  Upon  the  principle  which  admits  the 
affidavits  of  jurors  to  sustain  their  verdio^  if  it  appear 
by  the  affidavits  that  a  paper  whioh  thus  impro- 
perly went  to  the  jury  room  was  aot  read  by  any  ot 
them,  a  new  tritd  will  not  be  graated.'"— iSmfMera  Imt 
Beviea. 


JUD(JB  O'HAQAN,  AMD  ••LIVB  AUD  THMVE." 

Mr.  Justioe  O'Hagan  has  paid  Iilr.  Healy,  M.F.,  a 
oompUmant  of  whioh  his  oonstitneots  may  be  proud. 
He  has  made  a  |)assage  in  Mr.  Healy's  speech  at  Wax. 
ford  on  Sunday  the  subject  of  a  loi^  letter  to  the  Fr«e- 
sloa,  ia  whioh  he  takes  the  trouble  to  refute  a  slander 
whioh  waa  repeated  by  the  flippant  young  gentleman 
who  represents  the  Oounty  Wexford.  Iiraspeotive  ot 
the  person  who  made  it,  the  charge  whioh  was  brought 
against  the  learned  Chief  Commissioner  hardly  called 
for  so  much  tronble.  It  referred  to  the  words  "  live  and 
thrive,''  whioh  were  uttered  in  Mr.  Justioe  O'Hagaa'a 
statement  when  opening  the  Iiaad  Commisaion  Court 
last  year.  The  phrase  attracted  unasual  attention  at 
the  time)  and  no  ordinary  inlportanoe  was  given  to  it, 
as  a  key  to  the  meaning  to  be  put  upon  the  Aet  by  the 
Sub^Commissioaers.  It  naturally  oalled  foriai  a  good 
deal  ot  oritioism  at  the  time,  and  ths  sentiment  whioh 
it  was  supposed  to  express  has  been  re-eehoed  thzoagh 
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every  Land  Ooort  in  the  ooantiy.  It  bo  happened, 
however,  that  the  words  were  omitted  from  the  legal 
report  of  the  prooeedings  of  the  Ooart,  prepared  by 
two  members  of  the  Bar,  who  were  aapposed  to  be 
offlaial,  bat  who,  it  seems,  were  not  responsible  to  the 
GommiBsioners  or  sabjeot  to  their  oontroL  This  inai- 
dent  afforded  an  opportanity  for  oasting  an  imputation 
npon  the  Coort,  and  groand  for  a  qnestion  in  the 
HoQse  of  Commons  by  Mr.  Qray,  who  found  in  the 
omission  a  cirenmstanoe  of  the  gravest  saspioion.  It 
was  only  by  aocident  that  the  learned  Ohief  Commis- 
sioner disoovered  what  was  meant  by  the  qnestion,  for 
until  then  he  knew  nothing  aboat  the  report  refeixed  to. 
On  making  inquiry,  he  disoovered  that  the  two  law 
reporters  had  omitted  the  passage  from  the  report  of 
his  opening  observations.  He  immediately  wrote  to 
Mr,  Forster,  who  answered  the  qaestion  in  the  House. 
But  Mr.  Qrny  still  suspected  something  wrong.  Be 
apparently  did  not  believe  the  assurance  given  by  Judge 
O'Hagan  that  he  had  nothing  to  do  with  the  omission 
of  the  wordis  and  he  expressed  hims^  dissatisfied. 
The  learned  Commissioner  then  sent  a  full  oatef(orical 
stAtement  of  the  faots,  explaining  that  Messrs.  Boohe 
and  Dillon,  who  issued  the  report,  did  so  without  con. 
suiting  him  or  submitting  any  report  for  revision  and 
oorreotion.  It  was,  we  oannot  help  thinking,  a  singular 
course  for  the  reporters  to  take  to  omit  the  most  remark- 
able words  in  the  whole  statement,  but  Mr,  Juatioe 
O'Hagan  knew  nothing  about  it. — Anly  ibpratf. 

It  an?eam  that  no  official  report  was  sahmitted  to 
Parliament  at  all  l^  the  Jndge,  and  the  report  on  whi<A 
the  allegation  was  fonnded  is  one  published  by  two  legal 
geatlemen  from  which  the  passage  in  which  the  phrase 
oooars  has  been  omitted.  It  is  explained  by  Jodge 
O'Hagan  that  he  described  as  a  just  rant  such  a  rent 
as  might  be  fairly  paid,  and  "  yet  permit  a  tenant  not 
deficient  in  those  qualities  of  industry  and  providence, 
which  are  expected  in  any  walk  of  life,  to  live  and 
thrive."  The  phrase  thds  amplified,  which  is  as  the 
Judge  spoke  it,  is  something  very  different  from  the 
generally  received  idea.  It  is  to  be  regretted  that  so 
important  an  expression  of  opinion  should  have  been 
omitted  from  any  report,  even  a  pnrely  legal  one,  and 
thus  have  given  rise  to  so  much  misconception. — Ave- 
man'f  Journal. 


Ma  GIBSON,  M.F. 

No  Parliamentary  speaker  on  either  side  has  advaneed 
to  the  front  with  greater  rapidity  than  Mr.  Qibaon. 
Having  flUed,  little  more  than  two  years  ago,  with  no 
apparent  inoongmity,  the  post  of  ofBoial  subordinate  to 
Mr.  Iiowther,  be  has  made  snoh  eaeellent  use  of  his 
opportunities  that  he  may  now  be  connted  a  certain 
member  of  the  next  Conservative  Cabinet.  Mr,  Oibaon's 
rise  has,  no  doubt,  been  hastened  by  a  somewhat 
accidental  ooncnrrence  of  favourable  oonditions,  It 
does  not  often  happen  in  political  life  that  an  ambitions 
and  able  man  is  lucky  enough  to  find  a  subject  upon 
which  he  possesses  the  exelnsive  information  of  a 
specialist,  absorbing  public  attention,  and  deeiding  the 
fate  of  a  Ministry,  at  a  moment  when  his  own  party  is 
exceptionally  poor,  both  in  the  technical  knowledge 
whion  the  oeoasion  demands,  and  in  gsneral  debating 
power.  Yet  this  has  been  Mr.  Oibson's  good  fortuoe 
during  the  session  of  1881  and  1883.  No  measure  was 
ever  submitted  to  Parliament  that  raised  a  greater 
number  of  complex  and  unintelligible  issues  than  the 
Irish  Land  Bill  of  last  year.  In  that  pathless  waste  of 
intrioaeiea,  in  whidi  so  many  even  of  the  most  clear- 
headed critics  flonudered  hopelessly  and  lost  their  way, 
Mr.  Oibeon  moved  with  the  sure  and  easy  step  of  a  man 
to  whom  every  inch  of  the  gronnd  was  familiar.  His 
speech  on  the  second  reading  was,  in  its  way,  a  master- 
piea&  For  nearly  two  hours,  with  breathless  speed  and 
nnflagging  animation,  be  dragged  the  House  through  all 
the  highways  and  byways  of  the  Bill,  penetrating  every 
hole  and  corner  of  it,  exposing  every  hidden  flaw, 
tracking  out  the  onsuspected  oonseqaenoesof  aaobsarvwl 


provisions,  multiplying  illnstrations,  and  aoonmnlating 
instances,  to  the  manifest  embarrassment  of  his  oppo- 
nents and  the  bewildered  admiration  of  his  exhausted 
followers.  When  at  last  he  sat  down,  and  it  was  seen 
that  no  Minister  ventured,  on  the  spor  of  the  moment, 
to  reply,  the  Conservatives  were  seised  with  a  fit  of 
exultation  whioh  lasted  for  nearly  a  week,  and  Mr. 
Gibson  was  admitted  oa  all  hands  to  have  passed  from 
the  second  rank  among  the  debaters  of  his  party  into 
the  first.  The  position  so  won  he  has  aiaae  not  only 
maintained  bot  improved.  Over  and  over  again,  in  the 
protracted  debates  on  the  Land  Bill  last  year  and  on 
the  Arrears  BiU  daring  the  present  seasian,  his  special 
knowledge,  reiaforced  as  it  always  is  by  a  ready  tongne 
and  a  hnsinesstlike  habit  of  mind,  has  been  of  invalaabU 
servioe  to  the  Opposition.  Mr.  Gibson,  however,  has 
been  oarefnl  bom  the  first  to  let  it  be  known  that  ha 
will  not  be  eontent  with  the  repntation  of  a  maiw 
speoialist.  Even  in  the  House  d  Commons  fa*  has 
several  times  made  excursions  into  the  field  of  general 
politics,  and  he  is  rapidly  beeoming  one  of  the  most 
mdefatigabla,  and  at  the  same  time  one  of  the  most 
popular  of  the  platform  speakers  of  his  party.  He  is  a 
vigorous,  and,  within  his  reach,  a  highly  eSeotive  speaker, 
of  whom  may  at  least  be  said  that  whatever  his  hand 
finds  to  do— rfrom  the  haaardous  adventure  of  crossing 
swords  with  Mr.  Gladstone  in  the  Qonse  of  Commona, 
down  to  the  bloodless  work  of  beating  the  drom  and 
waving  tiie  flag  at  a  Oonaarvative  demonstration — be 
does  it  manf  ally  attd  with  all  hia  might.  To  a  party 
officered  and  led  as  the  Oppodtien  is  at  present  in  the 
Lower  Hoose^  the  valne  of  siwh  a  teofuit  oannot  be 
easily  appraised. — JS^pecbitcr. 


THE  MABBIBD  WOMEN'S  PROPBBTT  ACT,  1888. 

This  Act  marks  an  epoch  ia  that  legislation  which  for 
the  last  twelve  years  has  bean  ohangiag  the  legal 
relationship  between  man  and  wife  in  this  eonntry. 
As  an  organ  of  insnraoce  interests,  it  is  in  oar  province 
to  consider  the  Act  in  its  bearioga  on  the  praoticsl 
business  of  life  inanrance.  It  is  often  the  ease  that 
Acts  passed  with  the  good  intention  of  improving  the 
position  of  certain  classes  have,  in  practice,  been  fomnd 
to  have  caused  vexatious  trouble  and  needliess  expense 
to  those  intended  to  be  benefited  by  them.  It  is,  there- 
fore, oomfortiag  to  see  so  much  good  work  done  ia  this 
instance.  We  think  that  a  widow  may,  under  the  Act, 
effect  a  polioy  for  the  lienefit  of  her  children  which  will 
not  nnleae  fradalent— and  then  only  to  the  extant 
specified— be  sabjeot  to  the  c^ms  of  her  ereditota.  A 
widower  ("  any  man  ")  seems  also  empowered  to  make 
a  similar  provision  for  his  children.  It  also  seems 
competent  to  inolode  a  second  wife,  if  the  polioy  is  so 
drawn  as  not  to  exolads  her.  It  is  only  reasonable  ths* 
a  fntnre  wife  shoold  be  entitled  to  share  with  the 
ohildren  generally,  seeing  th^t  a  polioy  of  assurance  is 
often  the  principal,  if  not  indeed  the  only,  provision 
which  her  hnshand  may  he  able  to  make  for  her.  It  is 
not  necessary  to  state  m  the  polioy  that  it  ia  effected 
under  the  Act,  and  it  may  be  that  a  polioy  opened 
before  the'psissing  of  this  Aot  in  favour  of  a  woman 
married  before  the  passing  of  the  Aat  will,  under 
sect.  6,  be  held  to  aeorne  to  her  whan  the  Aot  oomaa 
into  force.  It  may  also  be  allowable,  under  seats.  7  and 
10,  for  a  husband  to  transfer  to  his  wife,  by  indorsement 
tbereoD,  a  polioy  on  his  life  opened  before  the  Act,  if 
the  transfer  is  duly  intimated,  and  provided  he  is 
solvent  at  the  d«te  of  transfer  and  each  transfer  is  not 
in  fraud  of  hia  oraditmn.  The  provisions  for  pa^nanC 
of  the  sum  assnred  are  somewhat  "»"■"»'■  to  those  in  the 
Married  Women's  Policies  of  Assurance  (Scotland) 
Aot,  1880,  as  regards  payment  to  the  legal  personal 
representatives  of  the  assured,  and  payment  may  safely 
be  made  to  them  in  default  of  notice  to  the  effioe  that 
a  trnataa  has  been  appointed.  Where  the  estate  is  less 
than  £900,  or  where  administration  is  neeessary,  it 
may  sometimes  he  more  eoonomioal  and  coavenient  to 
take  oat  administratioo  for  the  pnrpose  of  giving  a 
'  discharge  to  the  office,  than  to  apply  to  the  ooort  lut 
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appointmeBt  of  a  trastee.    In  oaae*  where  admiaistrsr 
tion  is  leqoired  for  other  pnrpoaea,  the  polioy  moneys 
will  often  tUl  to  be  pud  to  exeoators  and  administrators 
to  be  held  by  them   in   trast.     It  seems,  however, 
desirable  In  all  esses,  and  especially  where  the  amount 
is  considerable,  that  the  power  of  appointing  trastees 
1^  separate  memorandam  shonld  be  exeroiaed.    It  is 
diffionlt  within  the  compass  of  a  policy  to  fnlly  state 
the  objects  of  the  trust,  and  it  is  desirable  that  the 
trastees  should  be  able  to  retain  the  deed  nnder  which 
they  are  to  act,  which  is  not  the  case  when  their 
instmotions  are  contained  in  the  polioy  which  has  to 
be  given  up  to  the  office  at  settlement  en  the  claim.    It 
•hoold  also  be  kept  in  view  that,  where  no  diteotiona 
are  given  to  the  executors  as  to  the  purposes  of  the 
trust  and  inveetment  and  apportionment  of  the  sum 
assured,  they  may  naturally  feel  inclined  to  renounoe 
probate,  because,  if  they  acoept  as  executors,  they  will 
also  have  to  act  as  trustees  of  the  policy  moneys,  and 
xnay  hesitate  to  aooept  the  trnst  if  they  are  without 
Instmotiona  for  their  guidance.    It  is  also  more  probable, 
where  the  objects  of  the  trusts  are  stated  in  a  separate 
memorandum,  that  the  interests  to  be  taken  by  the 
endiu  que  tnut  will  be  delared.    The  want  of  direction 
on  this  point  has  been  a  souroe  of  trouble,  and  has 
necessitated  special  applications  to  the  court  with  nn> 
certain  result.    There  is  one  class  of  policies,  extensively 
issued  by  insurance  offices,  in  which  the  sum  assured  is 
payable  at  death  or  on  tlie  aasnred  attaining  s  specified 
age.    In  the  case  of  a  husband  assuring  his  lifs  on  this 
scale  for  the  benefit  of  his  wife  and  children,  the  sum 
assured  would,  on  his  attaining  the  specified  age,  vest 
(in  default  of  appointment  of  trustees)  in  the  husband 
in  trust.    It  might  be  thought  desirable  in  such  polioies 
to  make  the  sum  assnrable  payable  to  some  other 
trustee.    In  the  event  of  it  being  necessary  to  snrrender 
a  policy  opened  nnder  the  second  clause  of  the  section, 
or  of  a  loan  being  necessary,  it  appears  that  payment  of 
the  surrender  value  will  have  to  be  made,  or  the  loan 
advanced,  to  a  trnstee  "  duly  appointed."    In  the  case 
of  a  loan,  we  should  say  that  only  money  necessary  to 
pay  premiums  could  be  borrowed,  unless  the  memoran- 
dum appointing  trustees  confers  power  to  borrow  tor 
purposes  of  the  trust,  such  as  the  advancement  of  the 
ohUdren.    We  may  add  that  polioies  which,  at  the 
commencement  of  this  Act,  are  standing  in  the  sole 
name  of  a  married  woman,  are,  nnder  sect.  6,  to  *'  be 
deemed,  unless  and  until  the  contrary  i>e  shown,  to  be 
Uie  separate  property  of  such  married  woman,"  and 
that  under  sect.  2,  policies  belonging  before  marrisge 
to  any  woman  who  marries  after  the  oommenoemeat  of 
this  Act  will  remain  her  separate  property.    Also,  that 
nnder  sect.  18  a  married  woman,  who  is  an  executrix  or 
administratrix,  may  discharge  a  polioy  forming  part  of 
the  estate  without  the  oonourrenoe  of  her  husband.— 
Sevitu. 


TEXT.BOOK  ADDENDA. 

[From  tha  Lent  /oumal.'] 

Banning  on  Limitation,  18. 
Concealed  fisnd  is  a  good  reply  to  a  plea  of  the  Statute 
of  Limitation  in  an  action  for  fi^  representation  {Oibbl  v. 
Guild,  61  Law  J.  Rep.  Q.  R 


BlMtr  on  Lunacy  (6tK  Edition),  119. 
A  lease  of  property  belonging  to  alaoatio  may  be  validly 
exeonted  hj  his  committees  on  his  behalf  (Lawrit  v.  Lea, 
U  Law  J.  Bep.  Chaao.  208)— H.  L. 


Dart  on  Vendon  and  Purduuen  (Bth  Edition),  169. 
Upon  a  lale  of  a  lease,  sabject  to  the  osnal  condition 
that  prodaotion  of  the  last  receipt  for  rent  should  be  con- 
duiive  evidence  of  performanoe  of  the  lessee's  covenants 
or  waiver  of  breaches,  held  that  a  good  title  was  shown, 
notwithstanding  continuing  breaches  (Lav)rie  v.  Leee,  61 
Law  J.  Bep.  Ghana  209)— H.  L. 


COSItESFOVOEICS. 

UUmn  and  ammamieatimu  imtauUifor  pabUcaUM,  and  adiruui 
to  The  Borroi,  M  Vpper  aaettOt-imtt,  AiiMte,  matt  be  amthmlintfd 
bf  th*  nam  of  Oie  writer,  mot  naeatarUg  for  pMMlM««m,  hai  at  a 
gaaraaU*  of  good  faitk. 

We  tnroa  open  tbe  colamiu  of  thU  Jnnrntl  moat  wtlUogl;  for  the 
dlteoMion  of  rabjaeta  of  intaratt  to  (he  Profaaaioa;  bat  it  miut  be 
indantood  that  wa  do  not  nacanaril;  acre*  with  sU  (he  opinions 
szpreaaadbroareoiTaapandeiiU. 

TH£  EFFECT  OF  ABRANOEICENTS  IN 
BANKRUPTCy. 

TO  TH>  BDrrOB  or  THK  ISISH  IilW  TIHBB, 

Bib,— Gould  any  of  your  readers  give  me  any  informa- 
tion or  advice  regarding  the  following  case,  which,  as 
the  amount  due  is  small,  and  the  costs  already  in- 
curred large  in  proportion  to  tha  amount  which  is 
recoverable,  would  not  be  worth  expense  to  submit  a 
case  to  counsel :— - 

A.  sued  B.  for  a  sum  due  for  goods  sold.  On  the  last 
day  for  appearanoe  to  the  writ  B.  obtained  protection  of 
the  Bankruptoy  Conrt,  and  subsequently  carried  an 
arrangement  (against  which,  however,  B.  voted)  to  pay  a  . 
small  dividend  by  fonr  instalmeote  extending  over 
sixteen  months.  At  the  time  of  the  arrangement  A. 
was  paid  the  costs  payable  on  the  writ,  if  settled  within 
fonr  days  after  the  date  of  service.  Promissory  notes, 
nnsecnred,  were  issued  for  the  instalment.  The  first 
has  fallen  due,  was  duly  presented,  and  has  been  dia- 
hoaoared.  Does  the  original  cause  of  action  revive,  and 
is  A.  in  the  same  position  that  he  would  have  been  at 
the  time  for  appearanoe  if  B.  had  not  taken  protection  ; 
at  which  time,  as  tbe  writ  was  specially  endorsed,  he 
would,  default  of  appearance,  have  been  entitled  to 
mark  judgment  for  the  full  amount } 

Is  not  Ute  composition  arrangement  no  longer  binding 
on  A.  ?  Does  not  a  composition  under  court  merely  act 
aa  a  stay  of  proceeding,  conditional  on  the  debtor 
carrying  out  the  arrangement} 

Is  not  A.  entitled  now  to  mark  judgment  on  the 
original  writ  without  any  farther  notice  ? 

I  have  spoken  to  several  professional  gentlemen  on 
the  subject,  but  they  all  say  that  tbey  have  not  before 
had  a  case  of  this  kind  sinoe  the  Judicature  Act  oame 
into  foroe.  One  of  them,  however,  suggested  that  tha 
only  remedy  would  lie  to  sue  on  the  composition  bills  ; 
bat  this,  besides  being  a  matter  of  giving  tbe  debtor 
several  weeks  before  he  would  be  able  to  proceed,  would 
necessitate  the  action  being  brought  into  the  County 
Court,  and  would  require  the  creditor  to  travel  con- 
siderably over  100  miles  to  attend  at  court,  besidea 
being  a  loss  of  probably  two  or  three  days  time. 

Any  information  or  reference  to  text-books  which 
treat  of  this  particular  point  in  a  practical  manner 
woald  much  oblige, 

Tours  truly, 

Sdbsobibbb. 


THE    PRELIJnNART  EXAMINATION. 

TO  TSB   EDITOB  OF  IBS  IBISH  IiAW  TIKSS. 

Sib, — Some  time  ago  a  number  of  letters  appeared  in 
yoor  Journal  with  reference  to  the  advisability  of  adding 
a  few  new  subjects  to  the  present  Preliminary  Exami- 
nation, and  thereby  making  it  a  slight  test  of  the 
educational  qnalifioations  of  those  presenting  them- 
selves at  it.  To  those  letters,  however,  no  attention 
appears  to  have  been  paid  by  the  Incorporated  Law 
Society,  although  there  is  no  subject  of  more  impor- 
tance to  the  profession,  and  none  that  requires  more 
urgently  their  consideration. 

The  Preliminary  Examination  was  at  first  planned 
for  the  purpose  of  satisfying  the  Law  Society  that  those 
passing  it  had  reoeived  at  least  a  fair  education ;  but  to 
suppose  that  in  these  days  of  professional  grinders  it  is 
any  guarantee  whatever  of  edaoatiou  is  the  greatest  of 
faUaoiea. 


Digitized  by 


Google 


Got.  14, 1882.]         AND  SOLICITORS'  JOURNAL. 


505 


The  oonaeqTMnoe  of  the  preient  ayBtem  is  that  the 
nuoka  of  the  piofeaaioa  are  being  filled  np  by  men  who 
■hoald  never  hava  been  admitted  into  it,  and  who 
oertainly  never  wonld  have  been  if  intelligeooe  or 
•dnoation  had  been  a  neoeasary  qnalifloatlon. 

To  see  the  absurdity  of  this  Examination  we  have 
only  to  oompare  it,  for  example,  with  the  Matrionlation 
Examination  of  the  Royal  TTniversity.  Now  this  latter 
is,  in  every  sense  of  the  word,  an  easy  examination,  and 
one  whioh  any  penon  who  is  fit  to  enter  upon  the 
■todies  of  a  profession  shoold  withont  difficulty  be  able 
to  pass;  bat  although  this  is  only  an  introdaction  to 
farther  stndy  it  is  a  hnndred  times  mora  diffioalt  than 
the  Preliminary  Examination,  after  whioh  no  farttier 
■tady  is  neoessary. 

I  would,  therefore,  earnestly  impress  apon  the  In- 
corporated Law  Booiety  the  necessity  of  raising  the 
standard  of  the  Examination  referred  to,  and  thus 
dlieotly  of  placing  the  profession  in  a  mors  respectable 
Boaition ;  and  I  tM  confident  that  if  the  opinion  of  Mr. 
Qoodman  is  asked  on  this  subject  he  oannot  bat  sgree 
in  every  partioalaz  with  every  word  I  have  written. 

Toots,  <fto., 

Tuox. 

UtbOetobw,1883. 


LAW  STUDENTS'  JOITIUIAI. 

THE    mOOBPOBATED   LAW  SOCIETY 
OF   IBELAKD. 

MidHAKiXAa  SassioN,  1882. 
LEGAL    BDnOATION. 

NOTICE. 

WlLLtAK  HlOKaOH,  Esq.,  Frofenn'  of  Law  for  the  Pro- 
faaaion  of  Solidtora,  will  deUver  his  Coune  df  Leoturas  for 
the  Michaelmas  Session,  in  the  Leoture  HaU,  SoUoiton' 
Bmldingi^  Four  Ooorts,  on  Monday*  and  Thvrtdayt,  at  10 
HimUu  h^ort  10  o'doek,  a.m. 

The  first  Lsctnie  will  be  delivered  on  Monday,  the  6(k 
day  of  November,  1882. 

The  Course  will  consist  of  Tvoelvt  Leotores,  ihr«i-fourtht 
of  which  must  be  attended,  lo  as  to  entitle  Candidates  to 
Professor's  Oertiflcate. 

By  Order, 
WILLIAM  HICKSON,  Proft 

BoUoitoit'  Buildings,  Four  Courts,  Dublin, 
e9tK  Septembtr,  188$. 


COVET  FAPEBS. 
OOUBT  OF  BANKBUPTCT. 

AOJuoiOAnom  in  bahkbuptoy. 

n«  imUt  tf  A4ludtcaM<mi  artjint  gitm,  M«  aUtl»g»/l>Uoti  in  ItmUtu 
Fshanv,  Jolm,  of  Tubberouny,  in  the  county  of  Sligo,  diaper. 

Mptembsr  t8;  Tuuday,  Oeldbtr  24,  and  FHday,  Ifovem- 

Ur  10.     Wm.  Findlattr  #  Co.,  ioln. 
Stitt,  Thomas,  of  Btrandtown,  in  the  eonnty  of  Down,  boildsr. 

October  8;  FrUay,  October  27,  and  TKuday,  JVofwiAtr 

14.    M.  A.  Oahm  and  W.  J.  Bn»,  loln. 


goBaiwy'i  raiM«I|ililmle  Dinaiaa— Ike  sIsnniDt  Inai'MW  o< 
dnth  tram  oholaim  md  dUrrfam  ihoiild  b«  »  wsmlag  to  m/rf  ma 
to  labdin  at  opoe  my  ImsiiUrity  tendtng  towmrdi  dlwMfc  HoUmraT't 
nUt  dkoald  now  be  in  erwr  taoanhold  to  r«otU7  aU  impnra  itateo  of 
tbo  hlood,  to  ramady  mtakaum,  lod  to  orarcaoM  Impalnd  mnani 
hnhh.  Nothing  otn  be  Ampler  then  the  inetroctloni  for  takiiiig  this 
eorreettre  medioUM,  notfaiog  more  effloient  thmn  its  eleaniiag  powwi, 
nothing  more  liirmlea  Uum  iti  vegetable  ingredimta  HoUowaj^  Is 
the  beet  phjiio  during  the  •ammer  leaenii,  when  deesTlng  Indls  and 
mwrholeeome  Tegetablee  are  freqneotly  deranging  tlie  bowela  and  dally 
•"^"^^  thauHuida  tbraoA  their  negligence  in  permitting  dlsocderad 
aotioa,  to  tba  daii(m  al  (Uanboa,  djientaiy,  and  oholera. 


DUBLIN  STOCK  AND  SHAKE  LIST. 

OOTOBStt 

DCSCRtPTH>N  OF  STOCK 

Sat.    Hen. 

r     9 

Tnae.  Wad. 
lO     U 

Thar,  Prt. 
U  1    IS 

•Paid     aovarnment. 

—  tpeOaOMla      m 

—  Maw  IPC  Stack 

INDIA  STOCK. 
4  P  s  Oct.  1888  )  Tnfbla.  at      .. 
SipeJan.inirBk.ariral.     .. 

Banks. 
100    Bank  of  Iralaad 
IS    Bfbtnian  Banting  Co.     .. 
]|  ifimUer  BantrUmiltti) 

—  Nat  ProT.  of  England,  lim. 
10    ralitiuit  Bant  (lAmilad)  .. 
10    Ifationalo/LiierpKUfi.) 
tj    PnHneialBant 

10             Do.       Mew            .. 
10    aofl  AnU        .. 

Staam. 
100  City  of  Dablln  .. 
10   Dandalk  (Umltad) 
Jo   Peolnaolar  and  Oriental   .. 
maoauajiaons. 

10   AUIaneeADnb.  Cona.'Ou 
t            Do.              da.    Nov 
4     AmoU  *  ao.,UmiUd 

4    Cannoet  t  Co.  Lim%UCi 
•jl    Dub.  Draptrr  Wiouu.,  ltd. 

i    ao<Ming*Co.,Hmitti    .. 
0^-7  Palriolic  Auwanct 

a»iiw»7s. 

too   OrastNorttaem (Ireland). 
100    at.Soathemand  Waatam 
100   Midland  OkWastara 
100   Watarford  A  Cant  Ireland 

100    O.,W.,AW..(pe(IS«0) 
too   OtN'thn(Irlod)ct-d4rr 
100    Do.,8ipe 

too    Ctt.Sonth'n*Weafn4p<- 
LMtMd  •*  TlMd  BMItlOa 
100    Dablln  and  Uagatown     .. 
DalMntnre  Iteoks 

—  BaUut*Nth'nCoa,4ps 

—  Dablln  A  WisUowdpe   .. 

—  at.Hortham(Iralaad)4p< 

—  go-**' 

—  5<>-.«*Pe 

—  Do.  (pa 

—  Ot.Sonth'n  *  Waet'n.  4  p  r 

—  indlandatWatt'n,4pe 

—  Do,44pe 

—  Do.,  4ipe 

—  WstarfordACentnlSpc 
maoelUiMoiu  Debwtt. 

Ballaat  Office  Oeli,£n  ■■  «d,  4  p  c 
CltTDab.otJCSSSeSd.4pc 
Dab.AaUaaP.Co.a88T)»p«   .. 

Dol  (1888),  (  p  0     .. 
Dnb.  A  Klngitown  4  p  c 
Dablla  Water  Worki,  6  p  e 

99~ 

114* 

•? 
IIS 
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99(ii 
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toT 
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100 
9911 
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*  Sharea  not  tally  paid  ap  are  giTan  in  ttalta.         t  z  d 
B*nk  Raie— >)r  Dmoaac— 4  par  aant,  I7th  Angoat,  IUSS 
Of  Dapoalt— 1  pereau.,  SSrd  Harch,  1881. 
Kama  Daya— October  Stth,  and  MoTeober  Uth,  18SS. 
Aceonnt  Daya— Oetober  S7tta,  and  NoTambar  l(tli,  1881. 
■oilBaiaaoininaaaaaM  1  to  p.m. 


BIRTHS,  MARRIAQE8.  AND  DEATHS. 

BIBTHS 
ATKINSON— Ootabar  6,  at  Fitawtlllain-aiaank  tha  wUe  a(  John 
AtUaaoB,  Kaih  <^C.,  ol  aaoa 

DBATHa 
KAVlNAOa-Ootobar  8,  at  An^maoloj,  Ballylmok,  aftar  a  law 

dayi'  lUnm,  Morgan  Butler  KaTanagh,  Eiq.,  bniTiitar«t-law,  tt 

HerrloiHeqaare,  only  ion  of  the  lata  Morgan  B^TaDai^  Bad  Aona, 

County  Kilkenny,  aged  87  yean, 
8CANMELI.— Septambar  S»,  at  Tinll,  Coife,  Thee.  Joeeph  Seannril, 

Baq.,  nlioitor,  eon  ol  the  lata  Joaaph  BcannaU,  Baq,  barrMar-at- 

law,  aged  50  yean. 
acnLLT— Oetober  8,  at  QaorgA-temoa,  Ballybaagh-«ia4,  DnUla, 

Jamea  Aylnaar,  eldest  aarrtTliiigaoa  of  tba  lata  Jaiaaa  Daniel  Soallr, 

Rsq.,  bairiatar-at-law. 
B  TDABT— October  7,  at  Dalkey,  Wniiam  Jamea  Btoart,  Esq.,  •oUdtor, 

yoongeat  aarrlTlng  nn  ol  tha  lata  Bar.  Darid  Btoart  D.D. 

FONBBAL    RBQITI3ITES   OF    BVBRr 
DESCRIPTION. 

49,      WALLER,      50. 

DENZILLE-STREBT.  t-7 
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PUBLIC  NOTICES: 


■STABLISHED  18»I. 


K_ 


BIBEBECK  BAN 

Bontfaamptoo  BnildingB,  Chaaoerj  Lane. 

Cnrrvnt  Aooonntfl  opened  according  to  the  usual  practice  of  other 
Banken,  and  Intereat  allowed  on  the  minimuni  monthlj  halan<vii  when 
not  drawn  below  £3fi.  No  commlnion  charged  for  keeping  Aocoontat 
excepting  under  exceptional  drcunutancea. 

The  Bank  aljo  recelTea  money  on  D  epoait  at  Three  per  oenL  Interest, 
repayable  on  demand. 

The  Bank  undertakea  for  its  Cuatoraera,  free  of  charge,  the  cuatody 
of  Deeds,  Writings,  and  other  Securities  and  Valuables;  the  collection 
of  Bills  of  Exchange,  Dividends,  and  Coupons;  and  the  purcliase  and 
sale  o(  Stocks,  Shares,  and  Annultiea 

Letters  of  Credit  and  Circular  Notes  issued. 

A  Pamphlet,  with  full  particulars,  on  application. 

FHANCIB  RAVEN8CB0FT,  Manager. 


Ths  Biskbxck  BunsiHO  SocisTT'a  Ahvual  BxoaiPTS  azcni) 
Fm  Miuioiis. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  FEB  MONTH,  wilb  immediate  possession  and  no 
rent  to  paj.    Apply  at  the  office  of  the  Bibkbick  Bdildii)o  Sooixtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PER  MONTH,  with  immediate 
possession,  either  for  building  or  gardening  purposes.  Apply  at  the 
oSlce  of  the  Bibsbeck  Fksehoi.o  Lasd  Sociitt. 

A  Pamphlet,  with  full  particulars,  on  applicatJon. 

FRANCIS  EAVENSCROFT,  Blanager. 
Southampton  Bnildings,  Chancery  Lane^  63 

LIVERPOOL. 

PRIVATE  ENQUIRIES  and  INVESTIGATIONS 
OOVDCCTBD  BT 

MB.  THOMAS  DEANE, 

17,  DALE-STREET  (near  gte  Exchange), 

Twenty-flTe  Tear*'  rarled  Poucx  and  Social  expeiienoe. 
Efficient  StafL 

MODERATE     CHAROEa. 
References. 


SSTA3LI3BBD  1878. 
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111  ORAFT0N-8TREET  (Opposite  the  Provosts). 
Late  of  WATlsBaoDSB  *  Co.'s 


90 


OTOKES    BROTHERS, 

O  PUBLIC  ACCOmfTAJfTS  AlTD  AUDITORS, 

LONDON  AND   LANCASHIRE   INSURANCE  CHAMBERS, 
22,    WESTMORELAND-STREET, 

DUBLIN.  293 


c 
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DUBLIN. 


PUBLIC  NOTICES: 


AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS- 
SCARLET    INK    for   STEEL    PENS. 

This  Ink  Is  unaffected  by  steel  pens :  It  is  a  most  brilliant  and  per- 
manent colour;  it  retains  its  brilliant  colour  upon  parchment,  and 
consequently,  of  great  value  to  Solicitors  and  Draughtsmen. 

Sold  in  stone  bottles,  by  all  Stationers,  at  is.,  2s.,  8s.,  and  8s.  each; 
and  in  glass  bottles  at  <d.  and  la  each.  jgi 

TO  THE  GENTLEMEN  OF  THE  LBOAL 

PROFESSION. 

O    F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

^  ^s  of  Ireland  that  be  is  a  Licensed  Valuator  of  Dlamonda,  Jewellery, 
Silver  Plate,  Pearl  Umaments,  4c.,  for  PaoBiTs  and  Faxili  Division', 
and  trusts  from  his  long  experience  and  practical  knowledge  to  merit 
a  stiare  of  their  patronage. 


PUBLIC  ACCOUHTANTS  AND  AUDITORS. 

ROWLEY,     HUMPHRIES     &     CO.. 

78,  DAME-STREET,  DUBLIN  (opposil*  Munster  Bank) 
are  engaged  in  all  Matters  of  Accounts  in  Chancery,  Bankruptcy 
Partnership  Accounts.  Ac.,  Ac.  160 


PETERSON  &  SON 

PUBLIC  ACCOUSTASTB  AND  AUDITORS.  ' 

LiTBBPOOL  AKD  LOHDOH  CHAHBXBS, 

I,    FOSTER-PLACE,    C  O  L  L  E  OE  -  O  REE  N, 

813 


WATCHES JEWELLERY Before  yon  buy  a 
watch  or  Jewellery,  send  for  the  Midland  Connties  Wateh 
Company's  Catalogue,  beautifully  Illustrated  with  over  SOO  copper-plate 
Ji'e*  on  appHeatlcn,    Addnas— A. 


engravings,  and  sent  gratU  and 
Pbbot,  Manager,  Vjse  sUeei,  ~ 

ROBERT   WHYTE, 

Ladles'  ft  Gentlemen's^^  Boot  &  Shoe  Manofutnrer, 

1,    NORTH    FREDERICK-STREET 

(Rutlani^qaare), 

S9TABLISHED  OVBR  HALF  A  OBaTtTBT. 

Boots  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  parpOM* 

of  every  description^ 

All  Work  ezaouted  on  the  Premises  under  my  personal 

superintendence. 

None  bnt  first-class  Workmen  employed  In  either  Making  or  Repairing 

J  V  E  R  Y       MAN       WHO       SMOKES 

should  inveat  24  Munps  tor  tba 

>BW  PEBnOTCS 


E 


Kl 

A.B.C.PIPES ; 

^^H&^^ 

'lO  WtT  ToB«ccoTo  Smoke  Through 
'JQ  Filthy  OilTo  Enter  The  Mouth 

The  Best 
Selected  Briars 
only.     . 


JENING3  &  CO.,  Inrentors,  97  Nbwoatk-st.,  London. 
The  most  Perfect  Pipe  invented  since  Smoking  began. 

Protpechu  Prm.  61 

WANTED— Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zinc  Tailors'  Cuttings,  Printing  Shavings.  A  qnanlity 
of  Newspapers  and  Brown  Lapping  Paper  always  in  stock,  sold  by  the 
ponndorewt.,at7,Brltain-Iane.  Addreaa— PATRICK  HANRATTT, 

S8,  FlSHBB'S-LAKB.  97S 

^ 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDa 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EHPLOTEBS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  Insuring  against  Aceldenta  of  all 
klnda  The  Rt.  Hon.  Lord  Kinnaird,  Chstlrman  Snbecclbad  Capital 
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Bonus  Allowed  to  Insurers  after  five  years.  £1,700.000,  has  been  paM 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Stations,  the 
Local  Agents,  or  64  Comhill,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  London.  Williak  J.  Viah,  Secratary. 

Agents— Measra,  Dudgeon  A  Son.  113  Grafton-street,  Dublin,  or  (4 
Comhill,  London,  Messrs.  Stewarts'  A  Kincaid,  6  Leinater- 
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ALEX.     ROSS'S     NOSE     MACHINE, 
Applied  to  the  Nose  for  an  hour  daily,  so  directs  the  soft  cartilage 
of  which  the  member  consists  that  an  Ul-formed  nose  is  quickly  shaped 
to  perfection. 
lOi.  6d.,'  Poit  Free,  IOj.  BcLuereftf  paclei.    PampMtf,  7\m  Stampt. 
XI,  LAMB'S  CONDUIT-ST.,  HIGH  HOLBORN,  LONDON. 

HAIR  OUELING  FLUID, 

Curls  the  stralghtest  and  moat  ungovernable  Hair,  Sa  6d., 

sent  tor  M  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,.  10s.  <d.,  or  Stampa.    His 

GREATBAIR  RESTORER, 

>a.  6d. ;  it  obanges  Gray  Hair  to  it*  original  colour  very  i]uidiy;  sent 

for  £4  Stampa.    Every  speciality  for  the  Toilet  sapplied. 

Bevare  qf  Imilationi  of  Rou's  article*. 
As  Chemists  keep  his  articles,  see  that  yon  get  his  HAIR  DYE  far 
either  light  or  dark  colours,  Sa  Sd. ;  Us  DEFILATOET  for  removing 
Hair  ahd  his  OAI^HARIDES  for  the  growth  of  Whiskers.  '         7 

On  tht  Firtt  Dag  qf  each  Month. 

P'ALCONEB'S  A-B-C  RAILWAY  GUIDE. 

•  Price  8d.,  by  post  4J(i.  ' 

THE  HOST.  COMPLETE  TIME  TABLES, 

AVD 
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OUR  WrVBS.— 11. 

AiTHOuoH  the  new  Married  Women's  Property  Act 
will  not  come  into  operation  until  the  labot  January 
next,  there  are  some  results  of  its  provisions  which 
require  immediate  attention — such,  for  instance,  as 
the  necessity  for  introducing  into  conveyances,  clauses 
restraining  anticipation  of  corpus  as  well  as  of  income, 
in  cases  where  the  desired  result  could  previously  have 
been  attained  without  the  introduction  of  such  words. 
In  order  to  understand  how  this  comes  about,  it  is 
necessary  to  observe  that  the  word  "  property  "  in  the 
Act  is  interpreted,  by  section  24,  to  include  "  a  thing 
in  action;"  that  section  5  provides  that  every  woman 
married  before  the  commencement  of  this  Act  shall 
be  entitled  to  have  and  to  hold  and  to  tUspoM  of,  as 
her  separate  property,  "  all  real  and  personal  property 
her  title  to  which,  whether  vested  or  contingent,  and 
whether  in  possession,  reversion,  or  remainder,  shall  accrue 
after  the  commencement  of  this  Act  .  .  .  ; "  and 
that  a  still  more  extensive  power  of  acquiring  property 
to  her  separate  use,  and  the  right  of  disposing  thereof, 
is  conferred  by  the  Act  upon  women  married  after  it 
comes  into  operation ;  because  the  effect  of  these  pro- 
visions is  that  a  married  woman,  whether  married  before 
or  after  the  Act  comes  into  operation,  will,  unless  ex- 
pressly restrained  from  alienating,  be  able  to  dispose  of 
ner  own  reversionary  interests  in  personalty,  including 
.  all  choses  in  action,  provided  her  title  thereto  has  accrued 
after  the  termination  of  the  present  year.  Heretofure, 
although  a  wife's  charge  upon  land  not  expressly 
settled  to  her  separate  use,  could,  like  any  other  interest 
of  hers  in  land,  be  disposed  of  by  her  conjointly  with 
her  husband,  before  it  came  into  possession,  by  deed 
acknowledged  in  pursuance  of  the  Fines  and  Recoveries 
Abolition  Act,  there  was  no  means  by  which  a  husband 
and  wife,  or  either  of  them,  could  effectively  alienate, 
before  it  fell  into  possession,  the  interest  of  a  wife  in 
mere  personalty,  unless  in  the  very  limited  class  of 
cases  which  were,  as  we  shall  see,  dealt  with  by 
"  Malins'  Act "  (20  &  21  Vict.,  c.  57) ;  and,  accordingly, 
many  marriage  settlements  and  other  instruments  in- 
tended to  secure  the  wife  against  any  alienation  being 
made  of  her  property  during  coverture,  have  been 
framed  in  reliance  solely  on  this  rule  of  law.  Thus, 
the  existing  law  upon  this  subject  is  pointedly  illus- 
trated by  Lord  St.  Leonards  in  his  Handy  Book 
on  Property  Law  (8th  ed.,  1869,  p.  137),  where  he 
•ays,  "although  a  married  woman  with  her  husband 
can  convey  or  transfer  all  her  interests  in  real  property, 
yet  neither  can  her  husband  deprive  her,  nor  can 
•he  deprive  herself,  of  any  interest  provided  for  her 
out  of  mere  personal  estate — funded  property  for  ex- 
ample— to  take  effect  Tipon  her  husband's  death.  So 
that  if  you  provide  a  portion  for  your  daughter  on  her 
marriage,  and  settle  it  on  her  husband  for  life,  and  then 
on  your  daughter  for  life,  arid  then  to  the  children,  yon 
may  feel  assured  that  your  daughter  will  benefit  by 
Tonr  bounty  on  her  husband's  death.  Many  attempts 
have  been  made  in  Parliament  to  take  away  this  security, 
and  to  enable  the  husband  and  wife  to  sell  her  life 
interest,  and  so  strip  the  woman  of  the  provision  made 
for  her.  These  attempts  have  hitherto  been  successfully 
resisted."  He  adds  that  a  partial  measure  (referring 
to  "Malini'  Act")  had  "been  carried,  providing  that 


married  women  may,  bv  deed  acknowledged  in  manner 
required  by  the  Act,  with  their  husbands  concurrence, 
dispose  of  every  future  or  reversionary  interest  to  which 
the  woman,  or  her  husband  in  her  right,  shall  be  entitled 
in  any  personal  estate  under  any  instrument  made  after 
the  Slst  December,  1857,  and  relinc[uish  or  release  any 
power  she  has,  or  her  right  or  equity  to  a  settlement 
out  of  any  personal  estate;  bat  this  power  does  not 
extend  to  any  reversionary  interest  which  she  is 
restricted  from  alienating,  nor  does  it  enable  her  to 
dispose  of  any  interest  in  personal  estate  settled  upon 
her  by  any  settlement,  or  agreement  for  a  uttlement,  made 
on  the  occasion  of  her  marriage."  No  doubt  Lord  St. 
Leonard's  views  on  these  matters  are  now  old  fashioned, 
and  to  us  it  is  obvious  that  Malins'  Act,  as  abovt 
accurately  summarised  by  him,  gave  no  relief  in  many 
cases  where  the  inability  to  dispose  of  such  property 
pending  the  coverture,  though  a  source  of  great  em- 
barrassment to  the  parties  interested,  was  never  con- 
templated by  the  testator  or  settlor,  being  merely  an 
unforeseen  result  of  an  imperfectly  known  rule  of  law. 
However,  the  tables  are  now  completely  turned  by  the 
provisions  of  the  new  Act  making  the  reversionary  in< 
terests  in  personalty  which  accrue  to  a  wife  after  the  3Ist 
December  next,  her  separate  property,  and  liable  to  be 
disposed  of  by  her  at  once;  and  it  is  for  this  reason  that 
we  wish  to  point  out,  that  unless  care  be  now  taken  by. 
the  framers  of  the  "  settlements,  deeds,  and  other  in- 
struments "  under  which  such  interests  will,  after  the 
Act  comes  into  operation,  "accrue"  to  married  women, 
that  an  express  clause  restraining  anticipation  during 
the  cbverture,  be  inserted  therein  in  every  case  where 
(as  may  often  happen)  such  restraint  is  considered 
necessary,  one  of  the  most  important  objects  of  the  in- 
strument may  be  defeated.  The  cikse  of  In  re  EUia' 
Trwds  (L.  R.  17  Eq.  409),  decided  by.  Jessel,  M.R.,  in 
1874,  indicates  the  extent  to  which  clauses  of  the  kind 
we  speak  of  may  be  safely  relied  on  to  protect  from 
alienation,  not  the  income  only,  but  also  tne  corpus  of 
a  fund ;  and  it  will  be  observed  that  section  1 9  of  the 
"  Married  Women's  Property;  Act,  1882,"  preserves  to 
the  fullest  extent  all  the  legitimate  powers  of  settling 
property  upon  a  married  woman  and  of  fettering  her 
separate  property  by  clauses  in  restrunt  of  anticipation, 
that  at  present  exist. 

Besides  indicating  the  general  character  of  the  pro- 
visions of  the  new  Marned  Women's  Property  Act 
which  are  intended  to  confer  upon  every  married 
woman,  from  the  first  of  January  next,  the  legal  right 
to  withhold  her  own  earnings  and  other  property  from 
her  husband,  and  to  deal  therewith  as  she  thinks  advis-  . 
able,  without  his  intervention,  we  have  already  directed 
attention  to  the  importance  of  the  prorision  of  the  first 
section  (yid.  sub-section  2),  which  renders  the  joinder 
of  the  husband  as  a  party  to  the  action  no  longer 
necessary  either  where  the  action  is  brought  in  right  of 
the  wife,  or,  where  she  is  the  substantial  defendant 
and  it  is  sought  '  thereby  to  fasten  liability^  upon 
her.  We  then  dwelt  more  particularly  upon  the  incon- 
venience and  injury  which  had  resulted  to  married 
women  from  their  incapacity  to  bind  themselves  by  con- 
tracts which  could  be  enforced  directly  against  them- 
selves or  their  property  under  the  previous,  and  still 
existing,  state  of  the  law,  and  referred,  for  illustration, 
to  the  well-known  case  of  Handcock  v.  LMache  (12  Ir. 
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L.  T.  &  S.  J.  145),  in  which  the  non-joinder  of  the 
hoiband  as  a  defendant  to  an  action,  brought  for  the 
parpoae  of  charging  the  separate  earnings  of  his  wife 
with  the  amount  of  a  deot  due  by  her  alone,  was 
held  fatal,  although  the  address  of  the  husband,  who 
was  living  apart  from  her,  could  not  be  discovered. 
Closely  connected  therewith,  although  somewhat  dif- 
ferent in  character  from  this  subject  of  the  capa- 
city of  a  wife  to  incur  such  liabilities  by  contract 
as  can  be  enforced  by  an  action  in  which  she  alone 
IS  defendant — matters,  as  they  are,  of  mixed  "sub- 
stantive" and  "adjective"  law — are  the  provisions 
of  the  new  law  as  regards  the  continuing  hability  of 
wives  upon  contracts  entered  into  by  them,  and  torts 
committed,  before  marriage,  and  as  regards  the  corre- 
sponding limitations  upon  the  liability  of  the  husband, 
with  respect  thereto.  |The  now  legislation  upon  this 
branch  of  the  subject  is  sufficiently  clear,  and  is  contained 
m  sections  13,  14,  and  15;  we  shall,  therefore,  notice 
It  very  briefly.  Before  1 870  the  husband  as  well  as  the 
wife  should  be  made  a  defendant  in  such  an  action,  and 
upon  the  judgment  so  obtained  execution  might  be 
issued  against  the  husband;  and  if  any  wife  were  sued 
alone,  in  respect  of  such  a  liability,  she  could  plead 
"coverture,"  and  this  was  an  answer  to  the  action 
a^inst  her.  If  she  did  not  so  plead,  and  it  did  not 
otherwise  appear  from  the  pleadings  that  she  was  a 
married  woman,  judgment  might,  of  course,  be  marked 
against  her.  By  the  Act  of  1870  (August  9)  it  was 
provided  that  "  a  husband  shall  not,  by  reason  of  any 
marriage  which  shall  take  place  after  this  Act  shall  come 
Into  operation,  be  liable  for  the  debts  of  his  wife  cou- 
nted before  marriage,  but  the  wife  shall  be  liable  to 
be  sned  for,  and  any  property  belonging  to  her  for  her 
separate  use,  shall  be  liable  to  satisfy  tueh  debts,  as  if  she 
had  continued  unmarried  "  (section  12) ;  but  this  enact- 
ment applied  to  debts  only,  and  the  husband's  personal 
liabUity  for  his  wife's  torta  and  breaches  of  contract 
eommitted  before  marriage,  remained  unchanged.  So 
matters  continued  from  August  9,  1870,  until  July  30, 
1874,  when  the  Act  37  &  38  Vict.  c.  50  was  passed, 
which,  af^er  reciting  that  "  it  is  not  just  that  the  pro- 
perty which  a  woman  has  at  the  time  of  her  marnage 
Jhould  pass  to  her  husband,  and  that  he  should  not  be 
liable  for  her  debts  contracted  before  marriage,  and 
that  the  law  as  to  the  recovery  of  such  debts  requires 
amendment,"  proceeds  to  provide  that  "  a  husband  and 
wife  married  after  the  passing  of  this  Act  may  be 
jointly  sued  for  any  such  debts"  (s.  1);  and  that 
"the  husband  shall,  in  such  action,  and  in  any  action 
brought  for  damages  sustained  by  reason  of  any  tort 
eommitted  by  the  wife  before  marriage,  or  by  reason 
of  the  breach  of  any  contract  made  by  the  wife  before 
marriage,  be  liable  for  the  debt  or  damages  respec- 
tively, to  the  extent  only  of  the  assets  hereinafter 
Wd&ed"  (aee  section  2):    section  5  enumerates  in 

detail  the  classes  of  assets  here  referred  to being  the 

only  assets  regarded  by  this  statute  as  having  been 
acauired  by  the  husband  bv  virtue  of  his  marriage.  It 
IS  further  provided,  by  section  4,  that, "  when  a  husband 
and  wife  are  sued  jointly,  if  by  confession  or  otherwise 
It  appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered  or  any  part  thereof,  the  judgment 
to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  a  joint  judgment  against  the  husband 
and  wife,  and  as  to  the  residue,  if  any,  of  such  debt  or 
damages,  the  judgment  shall  be  a  separate  judgment 
against  the  wife" — a  provision  the  inadequacy  of  which 
is  well  illustrated  by  the  difficulties  which  arose  in  the 
recent  case  ot Morris  ▼.  Cranwell  and  wife  (IS  Ir.  L.  T. 
Rep.  32).  In  this  complex  and— at  least  as  regards 
procedure — most  madequate  state,  the  law  with  respect 
to  aetioiU  founded  upon  the  wife's  ante-nuptial  contracts 


ai^  liabilities  at  present  stands ;  and,  under  the  cir- 
cnmstances,  we  think,  that  intending  plaintiffs  in  such 
cases — if  not  pressed  for  time — would  act  wisely  by 
postponing  the  bringing  of  the  action  until  next  year ; 
because,  a  plaintiff,  by  adopting  this  course,  will  have 
more  intelligible  rules  of  procedure  to  follow,  and  may 
at  the  same  time  be  able  ^f  necessary)  to  attach  by  hia 
judgment  against  the  wife,  new  descriptions  of  separate 
property  which  will  not  oome  within  that  category  till 
the  new  Act  comes  into  operation. 

For  sections  13,  14  &  15  enable  the  plaintiff  to  select 
as  a  defendant  either  the  wife  alone,  the  husband  alone, 
or  the  husbind  and  wife  jointly,  and  indicate  with 
sufficient  particularity  the  results  which  shall  follow 
from  adopting  either  course.  We  may  observe,  for 
instance,  that  the  doubt  discussed  by  the  learned  editor 
of  Griffith's  "Married  Women's  Property  Act,"  4tli 
edition,  p.  64,  as  to  whether  a  judgment  creditor  under 
section  4  of  the  Act  of  1874,  could  proceed  on  his  joint 
judgment  against  both  the  husband's  assets  and  the  wife'* 
separate  estate,  "  and  in  addition,  have  the  benefit  of  the 
separate  judgment  agtunst  the  wife,  in  the  event  of  hit 
remedy  under  the  joint  judgment  proving  unproductive 
u  inefficient,"  has  been  set  at  rest  after  this  year  by  sec. 
15  of  the  Act  of  1882,  which  expressly  enacts  that  in 
any  such  action  against  husband  and  wife  jointly,  if  it 
appear  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment 
to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  "  a  joint  judgment  against  the  husband  per- 
tonally  and  against  the  wife  as  to  her  separate  property ; 
and  as  to  the  residue,  if  any,  of  such  debt  and  damage* 
the  judgment  shall  be  a  separate  judgment  against  the 
wife  as  to  her  separate  property  only.  In  ooncludintf 
our  remarks  upon  this  branch  of  the  subject  we  shau 
merely  observe  that  the  general  character  of  these 
ante-nuptial  liabilities  themselves  (as  distinguished ' 
from  the  machinery  for  the  enforcement  of  them)  may 
be  roughly  summed  up  by  saying  that  from  the  time 
that  the  new  Act  comes  into  operadon  every  woman 
will,  after  her  marriage,  continue  liable  in  respect  and 
to  the  extent  of  her  separate  propertv,  for  all  debt* 
contracted  and  all  contracts  entered  into  or  wrongi 
committed  by  her  before  marriage,  including  any  sums 
to  which  she  may  be  liable  as  a  contributory  under  the 
Acts  relating  to  Joint  Stock  Companies,  and  (see  s.  24) 
as  regards  all  liabilities  by  reason  of  a  breach  of  trust 
or  devastavit  committed  by  her  in  the  capacity  of  * 
trustee,  executrix,  or  administratrix  before  (or  after) 
her  marriage;  and,  on  the  other  hand,  her  husband 
will  be  liable  on  foot  of  all  his  wife's  said  liabilitiei 
(except  as  regards  her  breaches  of  trust  and  devas- 
tavits)  bnt  only  to  the  extent  of  "  all  property  whatever 
bfUmghug  to  his  wife  which  he  shall  have  acquired  or  be- 
come entitled  to  from  or  through  his  wife,  after  deducting 
therefrom  any  payment  made  by  him  and  any  sums  for 
which  judgmenta  may  have  been  bona  fide  recovered 
against  him  at  law  in  respect  of  any  of  the  wife's  said 
ante-nuptial  liabilities." 


"INVESTINO  IN'  EQTPT. 

Prinoe  Bismarck's  notable  soheme,  by  whioh  the 
British  trnstoe  is  to  control  the  Suez  Canal  as  an  investor 
of  the  money  in  bis  charge,  imputes  more  patriotisia 
and  less  prudence  than  is  ordinarily  possessiBd  by  tbia 
rather  prosaio  person  and  his  advisers.  A  more  minute 
acqoaintaooe  with  Eoglish  law  than  wonld  be  expected 
even  from  one  who  knows  everything,  wonld  have  sug- 
gested a  better  plan.  By  a  atatnte  passed  in  1867.  * 
trustee  may  "  invest  any  trnst  fund  in  his  possession,  or 
nnder  bin  control,  the  interefit  of  whioh  is  or  ahall  be 
gnaranteed  by  Parliameat."  Let  Purliament  gnarsntae, 
tay,  three  and  a-balt  per  osut.  on  the  capital  of  the 
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Snes  Oanal,  and  io  tbe«e  days  wfaeo  OoDsob  are  abov* 
par,  and  Irisb  laad  out  of  the  qoestioD,  trastees  may  be 
tempted  to  tarn  their  eyes  to  Egypt.  As  tbiogs  are, 
the  ioTestmeata  of  trostees  most  not  be  bailt  on  the 
Band. 

A  mote  praotioal  loggeiition  might  be  made  in  regard 
to  investments.  By  seotion  38  of  the  Settled  Land 
Aot  of  last  session  "  capital  arising  nnder  this  Aot  from 
settled  land  in  England  shall  not  be  applied  in  the 
parohaae  of  land  oot  of  England,  aoless  the  settlement 
•xpressly  anthorises  the  same."  Wby  not  allow  the 
capital  to  be  laid  ont  in  land  in  the  oolonies  t — a  form 
of  iovestment  now  becoming  not  anoommon  among 
great  English  landowners,  and  at  onee  patriotic  and 
prudent. — Lati  JvunuU. 


THE  GONXAQIOnS  DISEASES  ACTS. 

The  elaborate  report  of  the  Select  Committee^  who 
bave  for  three  sessions  been  inqalring  into  the  operation 
of  the  Contagions  Diseases  Aots,  declares  unhesitatingly 
that  the  pnrposes  of  the  Acta  have  been  amply  fulfilled. 
Their  benefloial  effects  from  a  hygienic  and  soeial  point 
of  view  are  incontestably  proved  by  a  copions  mass  of 
evidence ;  and  it  is  evidently  the  opinion  of  the  Com- 
nittee  that  the  Acts  sfaonld  be  extended  rather  than 
repealed.  The  report  deals  also  with  the  objections 
that  have  been  raised  to  their  provisions  on  legal 
and  oonstitational  gronnds.  It  has  been  said,  for 
instance,  that  the  Acts  involve  the  recognition  of  vioe 
by  the  State,  and  are  therefore  an  ontrage  on  public 
morality.  To  this  the  Committee  reply  tbat  the  Acta 
give  ptostitotion  no  more  toleration  than  it  enjoyed 
before  their  existence ;  and  it  is  not  the  Aots,  bnt  the 
ordinary  laws  that  so  tolerate  it.  "  All  that  the  Aots 
bave  done  is  to  insist  that  the  toleration  permitted  by 
the  institntions  of  the  oonntry  shall  be  exercised  with 
less  detriment  to  public  health."  A  distinction  is  also 
drawn  between  the  operation  of  the  Aots  and  the  Oon< 
tinental  systems,  in  that  the  former  make  an  attempt 
at  reclamation  an  essential  part  of  the  effort  to  check 
the  evil.  Again,  it  is  sometimes  alleged  tbat  the  Aots 
tiolate  constitntional  rights  by  conferring  unusual 
powers  over  the  person  of  the  woman :  in  answer  to 
which  the  report  adduces  instances  of  other  diseases, 
•gainst  which  special  preoantionary  eaaotments  have 
been  passed.  In  all  these  (he  main  pnrpoae  is  "to 
diminish  disease  in  the  community  by  insisting  on  its 
prevention  or  cure  io  the  individual."  To  the  objeotioB 
that  the  Aots  snbjaot  women  to  restraints  and  penalties 
from  which  men  are  free,  the  Committee  think  it 
■officieot  to  answer  tbat  this  follows  necessarily  from 
the  nature  of  the  case,  and  tbat  it  is  only  a  partionlar 
dass  of  women  tbat  are  in  this  position.  They  deny 
ftlso  tbat  the  Aots  were  passed  with  any  view  of 
furthering  the  principle  tbat  vioe  shoold  be  encouraged 
by  offering  comparative  immunity  to  its  iudnlgsnce. 
A  fnrther  objection  tbat  has  been  raised  is  of  the 
highest  importanoe  in  connexion  with  the  administration 
of  the  law— vi:£.,  tbat  respectable  women  have  been 
eaprioionsly  and  ertoneonsly  exposed  to  a  degrading 
examination.  It  is  a  matter  of  pnblic  congratnlation, 
that,  on  this  point,  the  Committee  are  able  to  report 
favourably.  The  instances  of  abuse,  they  say,  are  very 
rare,  and  the  polioe  have,  on  the  whole,  acted  with  oate 
and  discretion.  Special  attention  is  also  called  to  the 
fact  that,  in  the  course  of  sixteen  years,  no  proceedings 
have  been  taken  against  the  police  in  this  respect. — 
Lau  TitoM. 


Th>  DiMQSBi  or  MoBiusiUQ.— The  Judge :  "  Prisoner, 
yon  have  been  convicted  by  a  jury  of  >onr  countrymen 
of  the  crime  of  grand  larceny.  The  Court  is  sorry  for 
yon.  You  look  as  if  yon  had  seen  better  days;  as  if 
yon  may  bave  had  a  good  father  and  loviag  mother,  as 
well  as  decent  friends  and  companions.  What  baa 
become  of  yonr  former  companions  ? " — Prisoner,  with  a 
doleful  expression  of  conntenanoe :  '-  Judge,  you  and  me 
M»  all  that's  left  of  the  old  gang."— ^sMriesn  Paper. 


INDEIINITT  OF  TRUSTEES  FOR  WROKOS. 

Much  of  the  work  done  in  this  oonntry,  espeoislly 
oonneoted  with  sanitary  natters,  is  accomplished  by 
the  agency  of  trustees  and  gnardiaus,  and  other  officiau 
who  usually  act  gratuitously,  being  elected  by  ratepayer* 
or  other  oonstitnents.  In  such  oases  it  is  often  a  ques- 
tion bow  far  the  body  of  trustees  are  responsible  for 
some  wrongful  acts  done  by  their  servants,  and  it 
responsible,  how  tar  personal  responsibility  is  incurred 
by  themselves.  There  are  two  liabilities  usually  in- 
volved. The  first  is,  whether  the  trustees  are  respon- 
sible to  the  third  person  iojnred ;  and  secondly,  if  they 
are,  whether  they  are  personally  held  harmless,  and  so 
can  indemnify  themselves  for  the  oompeosation  paid  by 
them  by  charging  the  same  on  the  fond  under  their 
disposal.  This  is  always  an  interesting  question  both  to 
the  wrongdoers  and  the  injured  person,  and  concerns  a 
great  variety  of  individuals. 

Though  the  doctrine  of  trusts  is  remote  from  the 
practice  of  justices  of  the  peace,  yet  it  is  not  to  bo 
forgotten  that  public  trustees  are  very  maoh  on  the 
same  footing  as  private  trustees  as  regards  their  right 
to  an  indemnity  out  of  the  fund  which  they  administer. 
And  hence  the  doctrines  of  the  Chancery  Division  of  the 
High  Court  as  to  the  indemnity  of  trnstees  wbo  are  the 
great  fnnctionariesnnderthesupervision  of  tbatooort,  are 
almost  indentioal  with  those  which  apply  to  guardians, 
overseers,  and  all  kinds  of  statutory  trustees,  who  are 
so  much  mixed  up  with  magisterial  business.  One  of 
the  fundamental  rules  of  equity  is,  that  as  a  trustee 
aots  gratuitonsl;^,  and  as  be  is  liable  to  mistakes,  or  his 
servants  are  so^  it  is  reasonable  that  he  should  not  pay 
ont  of  his  own  pooket  for  any  mistake  or  loss  suffered  ia 
the  honest  exercise  of  his  duty.  This  doctrine  appeals 
to  the  common  sense  of  every  one  who  can  refleot  on 
the  eonrse  of  busineaa  And  it  is  not  wonderful  that 
many  illustrations  of  the  rule  oooor  in  the  deoisions  of 
both  branches  of  the  High  Conrt  of  Justice. 

To  refer  first  to  the  rule  acted  on  in  Courts  of  Chancery, 
a  case  of  Beniutt  v.  Wyndhata,  i  De  Or.  F,  &  J.  629,  onoe 
arose  where  a  testator  had  devised  his  estates  to  trustees 
to  possess  and  manage  the  same  and  pay  the  rents  to 
a  tenant  for  life  in  the  nsual  way.  Mr.  Fane  was  the 
resident  and  managing  trustee,  and  in  ooorsa  of  his 
management  it  was  discovered  that  some  timber  was 
wanted  for  roofing  a  barn  on  the  estates.  The  trustee 
marked  some  oaks  to  be  felled  for  the  purpose,  and  gave 
orders  to  the  bailiff  to  have  them  felled.  The  bailiff  sent 
for  tbat  purpose  the  woodcutters,  wbo  were  usually  em- 
ployed on  the  estate.  One  of  these  trees  overbaag  a 
deep  sunken  lane,  and  as  it  fell  a  large  bough  swept 
into  the  lane  and  struck  a  person  of  the  name  of  Leaney, 
a  veterinary  surgeon,  who  happened  to  be  passing  by, 
and  broke  his  le^  Iieaney  made  a'  demand  for  oodl- 
penaation  against  the  trnstees  which  they  considered 
exorbitant,  and  the  parties  being  unable  to  oome  to 
terms,  Leaney  brought  this  action,  and  reoovered  judg- 
ment for  £1,200  and  costa  This  sum  the  trustee  paid 
and  afterwards  sought  to  be  reimbursed  out  of  the 
trust  estate.  The  tenant  for  life  concurred,  bat  urged 
that  the  snm  should  be  charged  on  the  inheritaaoe,and 
not  on  his  life  estate.  The  Master  of  the  Bolls  expressed 
a  dear  opinion  that  the  damages  arising  from  a  tort 
must  be  borne  by  the  trustee  personally.  But  on  appeal 
the  Lords  Justices  reversed  this  decision.  Enight 
Bruce,  L.J.,  observed  that  the  trustee  in  this  oaaa 
appeared  to  have  meant  well,  and  to  have  acted  with 
due  diligence,  and  to  have  employed. a  proper  agent  to 
do  an  aot,  the  directing  whioh  to  be  done  was  within 
the  due  discharge  of  his  duty.  The  agent  makes  a 
mistake,  the  consequences  of  whioh  subject  the  trnsteo 
to  legal  liability  to  a  third  party.  This  liability  as 
between  the  trustee  and  the  truat  estate  must  be  borne 
by  the  estate ;  and  so  the  court  decided. 

The  Court  of  Chancery  had  sometimes  also  to  decide 
similar  questions  relating  to  gnardiana  and  overseers, 
who  are,  so  to  speak,  statutory  trustees,  and  have  the 
same  advantage  in  like  cases.  One  rather  onrious  case 
gave  a  good  deal  of  trouble  to  the  court  and  te  tb* 
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pariah  officers  as  to  the  impriBonment  of  a  p&nper.  In 
Attomty-Oeneral  v.  Pearson,  2  OoII.  681,  it  appnared  that 
the  parish  offloer  of  iBlingtoo  one  day  received  informa- 
tion that  a  man  named  Eliot  was  found  wandering 
abont  in  a  blanket,  instead  of  wearing  bis  clothes,  and 
bad  damaged  the  premises  in  which  he  resided.  The 
Vustry  clerk  sent  the  relieving  officer  to  make  ioqairies, 
and  after  bearing  the  oiroamstances  the  clerk  considered 
it  necessary  that  Eliot  shoald  he  conveyed  to  the 
Workhoase  in  a  strait  waistcoat,  and  afterwards  should 
be  taken  before  the  magistrate  to  be  examined.  This 
was  done,  bat  owing  to  the  medical  officer  withdrawing 
bis  certificate  of  insanity  Eliot  was  discharged  by  the 
maKistrate.  He  at  once  bronght  an  action  against  the 
overseers  and  the  relieving  officer  and  everybody  mixed 
ap  in  the  matter ;  and  a  separate  claim  also  against  the 
vestry  clerk.  He  obtained  a  verdict  for  £200  in  the 
first  action,  and  the  second  action  was  not  tried.  The 
■am  paid  for  damages  and  costs  was  charged  in  the 
parish  accounts,  but  the  ratepayers  in  open  vestry  met 
and  disputed  the  item.  Ultimately  an  information 
was  filed  against  the  parish  trustees  to  compel  them  to 
pay  the  sum  themselves  and  refund  it.  A  long  argoment 
In  the  Coart  of  Chancery  followed,  and  vigoroas  con- 
tention was  made  to  saddle  this  sum  on  the  parish 
trnsteea.  The  Yioe-Chaacellor  delivered  a  very  long 
judgment  on  the  whole  details.  He  said  that  the  acts 
of  which  complaint  was  made  by  the  two  actions, 
whether  wholly  or  partly  legal,  were  acta  of  the  parish 
trnsteea  and  were  done  bond  fid*  withoat  any  wrong 
Intention  apon  the  part  of  themselves  and  their  agents 
and  servants,  or  any  one  or  more  of  them,  and  on  the 
contrary  with  an  intention  npon  the  part  of  all  to  obey 
the  law.  They  were  acting  duly  in  the  execution  and 
performance  of  the  duties  inoambent  on  the  trnstees. 
The  belief  they  entertained,  and  on  which  they  acted, 
was  such  a  belief  as  any  person  in  their  position  and 
oironmstanosB  might,  from  the  apparent  facts,  have 
entertained  withoat  affording  just  grodnd  for  qaestioning 
their  prad«3oe,  or  diligence,  or  capacity,  or  honesty. 
The  jndge,  therefore,  allowed  the  trustee!  to  charge  the 
disputed  sums  on  the  rates. 

The  same  views  have  been  acted  on  in  oonrtB  of  law 
as  to  the  indemnification  of  public  trnsteea.  In  Hall  v. 
Smith,  2  Biog.  166,  an  action  was  bronght  against  certain 
oommissioners  for  lighting,  watching,  and  paving  the 
town  of  Birmingham,  or  rather  against  the  clerka  The 
point,  however,  involved  was  whether  the  commissioners 
were  liable  personally  to  pay  compensation.  The  oom- 
missioners were  alleged  to  have  dugadeep  ditch  in  a  street 
in  Birmingham,  placed  a  quantity  of  rabbish  near  the 
same  withoat  any  gnard,  or  fenos,  or  light,  and  the 
plaintiff  not  knowing  of  the  heap  when  riding  across 
the  street  fell  into  the  ditch  and  broke  his  thigh,  and 
the  horse  was  also  injured.  The  commissioners  bad 
employed  a  oontraotor,  and  the  contractor  had  employed 
a  labourer  to  do  the  work,  and  it  was  owing  to  the 
negligence  of  the  workman  employed  by  the  coutraetor 
that  the  accident  occurred.  The  action  arose  in  the  year 
1824,  and  since  then  we  have  become  more  familiar 
with  the  points  that  occasionally  arise  and  entail  per- 
sonal liability.  Bat  at  that  date  the  court,  after  taking 
time  to  consider,  laid  down  the  law  which  was  deemed 
applicable,  and  the  same  law  applies  still.  Best,  C.J., 
said,  if  commissioners  under  an  Act  of  Parliament  order 
something  to  be  done  which  is  not  within  the  soops  of 
their  aathority,  or  were  themselves  gailty  of  negligence 
in  doing  that  which  they  were  empowered  to  do^  they 
rendered-  themselves  liable  to  an  action  ;  bat  they  were 
not  answerable  for  the  misconduot  of  sach  as  they 
were  obliged  to  employ.  If  they  were  liable  personally, 
who  would  be  hardy  enough  to  nndertake  any  of  those 
Tarioas  offices  by  which  much  valuable  yet  unpaid 
service  is  rendered  to  the  country  ?  Our  pubJio  roads 
are  formed  and  kept  in  repair ;  our  towns  lighted  and 
paved ;  our  lands  drained  and  protected  from  inunda- 
tion ;  our  internal  navigation  has  been  improved ;  ports 
bave  been  made  and  kept  in  order,  and  many  other 
public  works  are  conducted  by  commissioners  who  act 
Bpontaneoasly.    Buob  oommissioners  will  aot  no  longer. 


if  they  are  to  make  amends  from  their  own  fortunes  for 
the  oondnot  of  such  as  must  be  employed  under  them. 
It  would  be  mach  better  that  an  individnal  injared  by 
the  aot  of  an  agent  shoald  endure  an  injory  anrodtessed 
than  that  the  zeal  of  the  most  useful  members  of  th« 
community  shoald  be  checked  by  sobjeoting  them  to  • 
responsibiUty  for  agents  from  whose  servioes  they  deriv* 
no  benefit,  and  who  are  seldom  nnder  the  immediate 
control  of  their  employers  whilst  tbey  ai«  employed  on 
the  works  they  are  ordered  to  do.  It  by  taking  their 
office  of  oommissioners  tbey  bave  not  undertaken  tb* 
performance  of  the  duties  in  detail,  with  what  jostioa  oan 
they  be  charged  with  the  consequenoesof  tbe  negleetof 
them  7  The  verdict  waa  acoordingly  entered  for  tbe 
defendants. 

There  may  be  difficalty  occasionally  in  deciding 
whether  the  trustees  bave  done  something  so  illegal 
and  so  entirely  beyond  the  scope  of  their  authority 
that  they  will  be  held  personally  liable,  and  will  have 
no  olaim  to  reimbursement.  But  when  the  injury  done 
to  a  third  party  is  dona  as  it  is  usually,  merely  owing 
to  some  error  of  judgment  such  as  all  mankind  are 
liable  to,  then  no  personal  liability  can  befal  them. 
This  was  well  illustrated  in  the  case  of  SouihampUm 
Bridge  Company  v.  Local  Board  of  Soutkampton,  8  E.  A  B. 
801.  The  plaintiffs  had  tbe  management  and  control 
of  the  floating  bridge  over  the  river  Itchen  at  Sontb. 
ampton,  and  of  the  canals  and  approaches,  and  were 
entitled  to  recover  tolls  and  profits  from  travellers  and 
traffic.  The  defendants  were  the  local  board,  and  it 
was  alleged  that  tbey  negligently  constructed  certain 
sewers,  that  great  qoantities  of  filth  and  sewage  matter 
were  poured  into  the  canals  and  approaches,  so  ae  to 
obstruct  and  damage  the  working  of  tbe  bridge  and 
cause  offensive  stencbea  The  plaintiffs  had  oonsa* 
quently  been  put  to  great  expense  in  removing  the 
sewage,  and  they  claimed  this  expense  from  the  local 
board.  The  defendants  demurred,  and  part  of  the 
argument  was  that  they  had  no  funds  out  of  which  to 
pay  any  such  claim,  even  if  it  were  sustained,  and  the 
case  tamed  partly  on  tbe  words  of  the  statutes.  The 
Coart  of  Queen's  Bench  oame  to  the  conclusion  that 
there  was  nothing  to  prevent  an  action  for  negligence 
being  brought  against  the  local  board.  The  coort  said 
that  it  had  been  argued  that  there  were  no  funds  in  the 
bands  of  the  local  board  applicable  to  the  payment  of 
damages  recovered  in  an  action,  and  no  doubt  there 
was  difficalty  in  the  matter.  It  might  be  that  snob 
damages  were  to  be  paid  ont  of  the  general  district  rate. 
However,  it  was  not  necessary  to  determine  that  point. 
Then  it  waa  said  that  if  such  a  payment  coald  be  made 
out  of  the  rates  by  the  board,  it  was  a  great  hardship 
on  the  ratepayers  that  they  shonld  be  made  to  pay  for 
tbe  blunders  or  neglect  of  the  board.  That  objection, 
however,  seemed  to  be  met  by  the  consideration  that  the 
members  of  tbe  board  are  elected  by  the  ratepayers,  and 
were  therefore  their  representatives.  There  would  be 
greater  injustice  perbaps  if  it  were  held  that  persona 
injured  by  the  negligence  or  wrongful  acts  of  the  board 
had  no  remedy.  Upon  the  whole,  therefore,  an  action 
for  negligence  might  be  maintained  against  the  local 
board. 

The  result,  therefore,  seems  to  be  that  in  all  oasee 
where  damages  are  incurred  by  some  default  of  the 
trnstees  or  their  servants  in  a  matter  within  their 
jurisdiction  to  do,  tbe  damage  is  part  of  the  neoetaary 
expenditare  incurred  in  the  ordinary  discharge  of  the 
public  duty,  and  as  such  must  be  defrayed  oat  of  the 
f  and  or  general  rate. — Juttiet  rf  tht  Ptaee, 


THE  SETTLED  LAND  ACT. 

Although  the  Settled  Land  Aet  (46  &  46  Viet.,  e.  88) 
does  not  oome  into  operation  until  after  the  81st  Deo. 
next,  there  are  some  points  connected  with  it  which 
are  of  immediate  importance  to  oonveyanoers.  Large 
powers  will  be  attached  to  the  estates  of  "  tenant  for 
life  "  and  other  limited  owners  in  a  few  months  time^ 
so  that  it  will  be  a  matter  for  tbe  consideration  of  tbe 
oonveyanoer,  even  now,  whether  be  shall  insert  th« 
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ordinary  powers  in  any  deed  or  will;  and  be  shonld 
certainly  endeavoar  to  avoid  any  claahoiK  between  tbe 
powers  nnder  tbe  lettlement,  or  will,  and  tbose  ander 
the  Aot,  and  not  rely  upon  seots.  45,  66  for  a  remedy. 
It  in  a  will  of  small  property  be  feels  inclined  to  trast 
to  tbe  Aot,  be  mast  remember  that  seot.  16  excepts  the 
prioeipal  mansion  bonae— which  apparently  may  be  a 
oottage— from  tenant  for  life's  power  of  sale  and  leasing 
witboat  consent,  so  that  often  it  will  be  necessary  in  tbe 
deed  or  will  to  make  provision  as  to  this  (see  seot.  67). 
Also  tbe  near  approaoh  of  tbe  time  for  tbe  oomio);  into 
operation  of  tbe  statute  may  make  it  wise  to  delay  some 
transaction  which  wonld  now  be  costly  or  less  beneficial 
to  tbe  parties.  Moreover,  by  waiting  till  next  year, 
money  which  is  held  on  trnst  to  be  laid  oat  on  settled 
land  may  be  sometimes  invested  at  higher  interest  or 
•pent  on  the  property  in  improvements  (seots.  31,  36). 
We  hope  in  a  fntnre  series  of  artioles  tally  to  explain 
Mid  annotate  this  important  statate,  espeoially  with  a 
tiew  to  the  needs  of  eonveyanoers ;  so  we  oontent 
ourselves  now  with  jast  indicating  some  points  which 
teqaire  immediate  attention. — Lam  TiMia. 


THE  BIGHT  OF  PRIVATE  DEFENOE. 

A  correspondent  of  the  Timtt  writes  as  follows:— 
"WiUyoa  permit  a  former  Indian  magistrate,  who  has 
tried  a  great  number  of  burglary  oases,  and  committed 
for  trial  a  great  nnmber  of  gang  robbery  cases,  to  draw 
•ttention  to  the  admirable  provisions  of  tbe  Indian 
Penal  Code  in  respect  of  the  right  of  private  defence  ? 
In  view  of  tbe  burglaries  whioh  are  the  pest  of  suburban 
lite,  and  of  the  necessity  of  keeping  firearms  at  band, 
and  of  using  them  under  certain  circumstances,  whioh 
I  apprnbend  every  hoaseholder  to  be  nnder,  I  think  it  is 
U  well  that  tbe  public  should  become  aware  what  are 
the  provisions  in  respect  of  the  right  of  private  defence 
of  a  wise  and  intelligible  code  of  laws  nnder  which  tbe 
lives  and  property  of  some  250,000,000  of  oar  fellow- 
BubjectB  are  protected.  Under  Indian  law  nothing  is  an 
offence  done  in  the  exercise  of  the  right  of  private 
defence.  This  right  extends  to  the  protection  of  one's 
own  or  another's  body  and  of  one's  own  or  another's 
property.  It  does  not  exist  when  there  is  time  to  have 
raooarse  to  the  protection  of  publio  authorities.  More 
harm  most  not  i>e  caased  in  its  exercise  than  is 
necessary  for  the  purposes  of  defence.  The  right  extends 
to  the  oansing  of  death  in  cases  of  severe  assault  and 
of  gross  ootrage  against  the  person,  including  wrongful 
confinement.  It  commences  and  ends  with  tbe  appre* 
hension  of  danger.  Death  may  also  be  caused  in 
exercise  of  the  right  of  private  defence  of  property  In 
cases  of  robbery,  housebreaking  by  night,  misabief  by 
fire  iu  a  building,  Ac,  and  of  theft  and  boose  trespass, 
when  fear  of  death  is  involved.  Now,  Iet|my  fellow 
•nbnrban  bonseholders  act  on  these  principles  in  respect 
of  any  burglars  who  may  enter  their  houses,  and  what- 
ever the  English  law  may  be,  I  doubt  if  tliey  will  not 
be  upheld  in  their  action.  Danger  to  person  and  to 
property  is  involved  in  the  burglaries  of  the  present  day, 
knd  we  householders  must  not  shrink  from  the  duty  of 
protecting  ourselves  and  society  from  such  pests  because 
our  law  may  be  obacnre  and  may  not  clearly  enunciate 
what  oommon  sense  dictates." 


CONTEMPT  OP  COURT. 

The  attention  of  Mr.  Jnstioe  Day,  the  vacation  judge, 
having  been  drawn  to  reports  appearing  in  newspapers 
of  private  judicial  proceedings  heard  before  him  in 
ehambers,  it  was  represented  to  tbe  learned  jadge 
that  the  Master  of  tbe  Rolls  had  decided  that  the 
reporting  or  pablishing  of  private  judicial  proceedings 
was  a  contempt  of  Court,  and  rendered  tbe  reporter 
liable  to  be  committed.  In  reply,  the  judge's  clerk 
writes ;  "I  am  directed  by  Mr.  Justice  Day  to  say  that 
he  intends  to  adopt  tbe  same  rule  as  that  adopted  by 
tbe  Master  of  the  Rolls  with  regard  to  reporting  in 
Obambera." 


COMMUNICATION  BETWEEN  SOLICITOR  AND 
CLIENT  IN  PRESENCE  OF  A  THIRD  PER- 
SON. 

The  dootrine  that  professional  oommnoications  made 
to  legal  advisers  are  confidential  and  privileged  it  well 
established  in  English  law.  Whether,  however,  tha 
term  "  privileged  oommnnicatioo,"  often  osed  in  !•• 
ferenoe  to  this  doctrine,  is  the  best  that  ooold  have  been 
selected,  is  doubtful,  when  we  consider  that  the  natural 
meaning  of  tbe  words  "  privileged  communication " 
is,  that  the  subject-matter  of  the  communication 
is  in  itself  privileged,  not  that  the  oommooioatioo  ia 
one  which  may,  or  may  not,  be  privileged,  aooording 
to  the  class  of  persons  present  when  it  is  made.  This 
ambiguity  in  the  term  itself  seems  to  have  left  tbe 
exact  limits  of  the  operation  of  tbe  role  as  to  privileged 
oommunioations  somewhat  nndeflned,  and  it  is  to  tha 
question,  what  are  the  exact  limits  of  this  rule,  that 
we  wish  to  direct  attention.  Now,  one  of  tbe  common- 
est things,  indeed,  an  every-day  oconrrence  among  tha 
lower  middle  class,  is  for  clients  to  oonsnlt  'their 
solicitors  in  company  with  a  friend.  Tbe  presence  of  » 
third  person  seems  to  give  them  the  courage  needfal 
tor  Bo  formidable  an  interview.  What  is  the  position 
of  this  third  person  in  regard  to  "  privileged  communi- 
cations?" He  is  present  at  the  consnltation,  and 
becomes  acquainted  With  all  the  points  in  the  cUent's 
case.  The  client  is  protected  from  disclosing  any 
commnnieation  made  by  him  to  his  legal  adviser,  and 
bis  legal  adviser  is  not  permitted,  save  with  his  client'! 
consent,  to  make  known  any  such  communication.  May 
tbe  third  person  present  at  the  interview.  In  the 
oharacter  of  a  friend,  disclose  information  thus  obtainedf 
Is  it  a  wholly  ''privileged  oommnnication,"  oris  it  a 
oommanioation  privileged  only  as  between  solicitor  and 
client  strictly?  Before  we  attempt  to  answer  thia 
question,  let  us  state  a  case  whioh  recently  came  under 
our  notice.  A  testator  who  had  made  a  vaUd  will 
leaving  all  bis  property  to  a  brother,  was  near  deatht 
and  desired  to  make  another  will.  The  village  school* 
master,  A.,  and  his  son,  B.,  were  called  in,  and  a  will 
leaving  everything  to  D,  a  sister  of  the  testator  (who 
was  keeping  bonse  for  him),  was  drawn  up  and  executed. 
The  teHtator  died,  and  D.  accompanied  by  A.  went  to  a 
neighbonring  solicitor  to  iustruot  him  to  obtain  probata 
of  tbe  seoond  will.  The  solicitor  put  certain  qneations 
to  A,  and,  fiuding  that  tbe  will  bad  been  irregularly 
attested,  he  declined  to  aot  in  the  matter.  Subsequently 
the  brother  of  tbe  testator  brought  to  the  same  solicitor 
the  first  will,  and  this  having  been  properly  executed 
the  solicitor  undertook  to  get  it  proved.  Probate  o( 
the  first  will  was  opposed,  on  the  gronnd  that  it  waa 
revoked  by  a  snbseqaent  will,  and  the  action  waa 
remitted  by  tbe  Probate  Court  to  the  assizes  tor  trial. 
On  tbe  trial  of  the  action,  the  solicitor  who  was  acting 
for  the  brother  was  called,  and  evidence  of  what  passed 
between  him  and  D.  and  A.  was  objected  to  on  the 
ground  of  privilege.  D.  on  being  called,  swore  that  sba 
waa  in  and  out  of  tha  room  at  tbe  time  the  will 
was  executed,  and  did  not  sec  it  signed,  but  knew  they 
were  signing  it ;  and  as  to  what  passed  at  the  solicitor's 
office,  she  claimed  privilege.  B.  the  son  of  A.  swore 
that  tbe  will  was  properly  attested.  A.  swore  the  same, 
and  on  being  cross-examined  as  to  what  passed  at  the 
solicitor's  office,  counsel  tor  D.  claimed  privilege.  Tha 
judge  was  inclined  to  think  that  there  was  privilege^ 
and  so  rnled,  bnt  reserved  tbe  point  at  the  request  of 
ooansel.  It  was  never  cleared  up,  as  the  case  was  com- 
promised. Here,  then,  we  have  a  case  where  the  whole 
issue  depended  upon  tbe  question  of  privilege  or  no 
privilege.  No  doubt  it  is  a  oase  which  can  very  seldom 
arise,  bnt  still  it  seems  strange  that  the  text-books  con- 
tain no  reference  to  any  single  case  bearing  directly  npou 
the  presence  of  a  third  person  present  at  an  intervi^ 
between  solicitor  and  client. 

If,  however,  we  may  apply  tha  rules  of  oommon 
sense  to  such  a  case,  wa  should  be  inclined  to  say  that, 
it  a  client  wished  his  oommnnioations  with  bis  solicitor 
to  ba  secret,  ha  shonld  take  measures  to  seoare  theit 
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privaoy.  It  aeema  diffiault  to  draw  a  distinotioa 
between  snob  a  case  and  tbat  of  a  client  saying  eome- 
tbiog  in  a  load  voice  to  bis  Bolicitor  in  conrt,  ao  that  it 
may  be  oTerheard  by  a  do:«en  other  people.  And  sorely, 
U  this  oocarred,  the  months  ot  a  doxen  people  could 
not  be  stopped.  The  only  decision  which  seems  to  b« 
at  all  near  the  case  in  point  is  that  of  Fountain  T. 
Toung,  6  fisp.  113,  where  it  was  held  that  a  oommoni- 
oatiou  made  to  one  who  was  not  a  solicitor,  auder  the 
mistaken  idea  tbat  he  was  one,  was  not  privileged. 
Whether  thid  would  be  still  considered  to  be  good  law 
ia,  perhaps,  doabtfal,-bat  it  it  goes  rather  far  in  deolar- 
fatg  that  privilege  cannot  b«  extended  in  cases  of  mistake, 
it  seems,  at  any  rate,  to  lay  down  the  principle  that  the 
doctrine  cf  privilege  mnst  not  be  carried  beyond  the 
strict  limit  of  solicitor  aud  client.  At  the  same  time 
there  ia,  donbtless,  mnoh  to  be  said  in  favoar  of  the 
view  that  commanioations  between  a  client  and  bis 
•olioitor  are  absolately  privileged.  But  oonsideriDg  the 
doabt  which  exists  in  the  matter,  solicitors  will  do  well 
to  caation  clients  who  oonsalt  them  in  company  with 
a  friend,  as  to  the  possibility  of  danger  in  thia  respect, 
lot  it  may  easily  happen  tbat  matters'  disclosed  in 
•onaaltation  shoold  be  made  the  foandation  of  purely 
Taxntioas  litigation— &2iai(or'(  Jtumai. 


BBOENX  DBOiaiONS  ON  ATTACHMENT  OF 
THE  PERSON. 

The  pcovisions  of  the  orders  under  the  Jadioatnre 
AuCt,  and  other  recent  legislation,  made  considerable 
•iterations  in  this  very  important  means  of  entoroiog 
the  decisions  of  the  conrts,  and  preserving  them  from 
the  decaying  process  which  disregarding  judgments,  oe 
npaa  contempt,  is  sure  to  ocoasion.  By-Order  XLIV., 
r.  1,  a  writ  of  attaohment  is  to  iMVe  the  same  effect  as 
•nch  a  writ  issued  out  of  Chancery  had  before  the 
Judicature  Acts,  but  a  very  important  change  has  been 
introdacad  by  rule  3,  which  requires  tbat  no  writ  of 
attaohment  shall  be  issued  without  uotioe  to  the  party 
against  whom  the  attachment  is  to  be  issued.  In  some 
napecta  this  very  reasonable  provision  as  to  notice  haa 
been  ooustrued  rather  atrictly.  Thus  it  applies  to  all . 
orders  made  since  the  Judicature  Act  came  in  force, 
whether  the  aaits  in  which  the  orders  have  been  made 
are  being  carried  on  nnder  the  old  law  or  the  new 
practice  {DaUat  v.  Olgn,  34  L.  T.  Bep.  N.  &  897  ;  8  Ch. 
Div.  190).  Aud  "An  a\taohment  against  the  sheriff 
for  not  retnrning  a  writ  of  Ji.  /a.  is  not  as  formerly 
obtained  aa  of  course,  but  since  Order  XLIV.,  r.  8,  can 
only  be  applied  for  '  on  notice : ' "  Jvfp  v.  Cooper  (5  C. 
F.  Di  V.  26).  Aud  in  Synde  v.  QouU  (9  Q.  B.  Div.  886),  not 
only  was  thia  principle  upheld,  but  the  Conrt  refused  to 
give  a  rule  »ui  (which  had  been  granted  in  Jupp  v.  Cooptr), 
and  rejected  the  argument  that  a  rule  twtt  would  iu  fact 
operate  as  a  notice.  This  also  eonflicta  with  FotoUr  v. 
AO^ord  (45  li.  T.  Bep.  N.  8.  46). 

There  are  several  oases  on  the  question  of  what 
amounts  to  sufficient  service  of  notice  ot  motion.  In 
Sroaninff  v.  Sabin  (6  Cb.  Div.  Gil)  it  was  held  tbat 
service  on  the  solicitors  on  the  record  of  the  defeodaot 
was  sufficient;  see  also  Rtchardt  v.  Kitchen  (36  Ii.  T. 
Bep.  N.  S.  730).  la  IU  a  Solicitor  (42  h.  T.  Bep.  N.  S. 
810;  14  Ch.  Div,  162),  leaving  the  notice  ot  motion  at 
the  person's  residence  was  considered  enough,  where  the 
residence  was  nokoown.  But  in  Mann  v.  Parry  (44 
Ii.  T.  Bep.  N.  S.  248)  service  on  the  solicitor  in  the 
eauae  was  held  insufficient.  As  to  substituted  service, 
see  TUney  v.  Statujield  (W.  N.  1880,  p.  77 ;  38  W.  Bep. 
S83).  The  preliminaries  to  the  motion  must  be  atrictly 
complied  with  :  see  lit  Bolt  (40  L.  T.  Bep.  N.  6.  207 ;  11 
Ch.  Div.  168  ;  Alph.  Pr.  862,  367.) 

An  interlocutory  order  may  be  enforced  by  attachment 
(HuUhinton  v.  Bartnumt,  W.  N.  1877,  p.  29).  By  Order 
aLIL,  r.  30,  orders  may  be  enforced  like  judgments. 
Judgment  includes  "  decree,"  and  "  order  "  inislades  rnle 
(Judicature  Act,  1873,  s.  100). 

The  cases  in  which  attachment  may  be  ordered  may 
be  divided  iuto  those  for  disobedience  to  a  jndgmant 
or  order  to  pay  money,  and  those  for  disobedienao  to 


some  other  judgment  or  order  of  the  court.  The  &rst 
olass  is  much  limited  by  the  Debtors  Act  (32  ft  33 
Vict.,  c.  62),  B.  4,  which  abolished  imprisonment.  Dot 
only  for  debt,  but  generally  for  conpayooent  of  monoy, 
except  in  certain  exceptional  cases.  There  are,  however, 
several  cases  mentioned  in  seot.  4  in  which  imprison' 
ment  for  one  year  is  still  permitted  on  nonpayment  ot 
money.  These  are  :  ^1)  p«naltieB,  (2)  sums  recoverable 
summarily,  (3)  certain  defaults  by  trustee  or  jw<u» 
trustee,  (4)  certain  defaulta  by  a  solicitor,  (6)  default  of 
bankrupt  to  pay  salary,  (6)  defaults  as  to  payments 
nnder  Debtors  Act  1869.  See,  as  to  these  generally, 
Wms.  Bank.  3nd  edit.  563 ;  Seton,  4th  edit.  1567 ;  Alph. 
Pr.  361.  The  third  exception  applies  not  only  to  trustees 
properly  so  called,  but  to  an  agent  wbo  received  bills 
that  he  might  discount  them  and  hand  the  proceeds  to 
the  owner  (HatcMnnn  v.  Harttnont,  W.  N.  1877,  p,  39)  ; 
and  see  Marrit  v.  Ingram  (41  L.  T.  Bep.  N.  S.  613;  U 
Ch.  Div.  338).  It  has  been  held  not  to  include  ft 
director  who  naa  been  ordered  nnder  sect.  166  of  tbo 
Companies  Act  to  pay  the  value  of  gratuitous  sharea 
given  him  {MeUxUft  «aie,  42  L.  T.  Bep.  N.  8.  178 :  13 
Ch.  Div.  813),  nor  a  trustee  who  haa  merely  omitted  to 
take  steps  to  recover  trust  money  {Fergiuon  v.  Ferguton, 
10  Ch.  App.  661).  As  to  attaching  a  reoeiver,  see  FoMr  v. 
Bdl{h.  Bep.  9  Eq.  172);  Re  Aiken  (8  L.  Bep.  Ir.  60). 
Formerly  tba  court  was  bound  to  ordor  the  attanbment 
ot  a  defaulting  trustee,  but  by  41  &  43  Vict,  o.  &i,-^  If 
a  discretion  ia  given  to  the  conrt  to  inquire  into  t^o 
whole  circumstances,  and  grant  or  refuse  an  attacmt 
ment  as  it  thinks  fit.  Practically,  where  a  trustee  haa^V 
not  been  guilty  of  any  moral  delinquency,  and  there  ia 
no  prospect  that  the  attEichment  will  cause  the  rei>ay«  • 
ment  of  the  money,  attaohment  will  be  refused  Ula/rria  v. 
Ingram,  ulii  tup.,  explaining  Barrett  v.  Har^mona,  10  Cb.  4 
Div.  285) ;  see  also  Street  v.  ^ap<.(10  Ch.  Div.  286)  and  '. 
Se  Uadcetmt  (44  L."T.  Bep.  N.  S.  618). 

As  to  defaults  by  a  sdKcitor,  see  Re  White  (23  L.  T. 
Bep,  N.  S.  387) ;  Re  Hope  (26  j;^^-  ^P-  N-  ^-  8^*  '  ^ 
Bep.  7  Ch.  App.  623) ;  Barvty  f.^^all  (28  L.  T.  Bop. 
N.  8.  734 ;  L.  Bap.  16  Eq.  824) ;  tai^BeBaU  (L.  Bep.  8 
C.  P.  104).  Ha  cannot  be  attached  un4«f  >^>B  ^nb- 
section  simply  for  nonpayment  of  costs  aa  a^nnauooesa- 
ful  litigant  {Rt  Hope).  Bee  Alph.  Pr.  862  ;  Set^l668. 
The  court  has  now  a  discretion  to  refuse  attaohmsnt  in 
cases  falling  within  this  sub-section  (41  &  42  Vict.,  0:^64). 

Besides  the  six  oases  mentioned  in  sect.  4  of  ^o 
Debtors  Act,  there  is  also  power  under  sect.  6  to  oomm: 
for  six  weeks,  for  ordiuary  debts  where  the  debtor  oan 
pay  but  will  not.  It  is  not  sufficient  that  bis  wife  baa 
oonaiderable  separate  estate :  (Gtard  v.  Jtrni,  9  Q.  B, 
Div.  178.)  As  to  the  diatinotiou  between  prooednre 
under  thia  peotion  and  attaohment  for  contempt,  see 
EidaiU  V.  Ftnsr  (41  L.  T.  Bepi  N.  a  746 ;  13  Cb.  Div. 
421),  and  Alph.  Pr.  367 ;  Seton,  1669. 

An  order  for  payment  of  ooets  constitutes  a  debt 
within  sect.  6  (Bemtmm  v,  Skerwin,  h.  Bep  10.  Eq.  63 ; 
and  see  Beg.  v.  PraU,  h.  Bap.  6  Q.  B.  176, 182).  U  tho 
order  is  for  payment  of  a  debt  by  instalmenta,  eaoh 
instalment  becomes  a  separate  debtt  for  default  ia 
payment  of  whioh  a  separate  order  to  commit  may  b« 
made  {Eonnail  v.  Bruee,  L.  Bep.  8  C.  P.  378 ;  ^an«  v. 
WUli,  1  C.  P.  Div.  239) ;  but  a  second  warrant  of  com- 
mittal will  not  be  issued  for  the  same  dsfault.  The 
Debtora  Aot  applies  to  an  application  under  41  Qeo,  8, 
o.  90,  s.  6,  to  enfoiaa  as  order  of  the  Irish  Court  of 
Chancery :  (Ftrgmon  v.  Ferguimt,  Iu  Bep.  10  Ch.  App. 
661.) 

Where  an  order  alternatively  directs ei^arthedoingot 
some  act  or  the  paymant  at  money,  attaohmeBt  may  be 
issued  for  disobedience  (Barrey  v.  BeM,  L.  Bep.  11  Eq. 
81) ;  but  where  a  party  has  obeyed  an  cedar,  except  that 
he  has  not  paid  costs,  ha  cannot  b«  ooaanitted  for  nom- 
payment  of  ooata  (MieUelkteaiU  v.  FletOtr,  37  W.  B. 
793) ;  and  where  he  was  oommitted  for  not  ananeriug, 
and  afterwards  cleared  his  contempt  by  filing  his  answer, 
he  was  disoharged  from  onatody,  although  he  had  not 
paid  costs ;  the  Court,  however,  stiU  ordwed  him  to  pay 
costs :  {JadteoK  v.  i^wiy.  1  Ch.  Div.  86.) 

In  Earl  of  leme  T.  Barnet  (6  Oh.  Div.  262)  the  Coort 
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nfoBod  to  discharge  a  bankrapt  defaulting  trastee  ontil 
he  bad  passed  his  final  examination.  He  was  attached 
before  toe  bankraptoy,  ao  it  was  held  that  tbe  Bank- 
rtiptoy  Act,  1869,  s.  12,  did  not  apply,  and  CoiKam  r. 
XMton  (L.  Bep.  10  Ob.  App.  666)  was  diatingnished.  It 
seems  that  sect.  13  of  the  'Bankraptoy  Act  does  not 
extend  protection  to  a  componndiag  debtor :  {Paihkr  r. 
Vincent,  8  Ob.  Div.  885.)  Tbe  Debtors  Aot  does  not 
apply  to  OrowD  debts :  {He  Smith,  3  Ex.  Div.  47.) 

On  application  for  the  order,  costs  sbonld  be  asked 
for ;  they  are  in  the  oonrt's  discretion  (Abud  v.  Riehet,  3 
Ob.  Div.  863),  and  will  in  some  cases  be  given  as  between 
solicitor  and  elient  {TUn^  v.  Sta^feld),  W.  N.  1880, j>. 
77) ;  see  also  Beall  v.  Smith  (Ii.  Bep.  9  Ob.  App.  86).  In 
the  nsnal  form  no  period  is  named  for  the  period  of 
detention,  even  in  cases  where  it  is  limited  to  a  year : 
(Alph.  Fr.  866;  Seton,  1669)  Snob  a  form  was  held 
regolar  in  Ireland :  (Re  Aitlcm,  8  L.  R.  Ir.  SO).  It  seems 
that  an  order  mast  be  obtained  for  the  discharge, 
althongh  the  year  has  expired  since  the  oommittal: 
(Mifty  V.  A}^,  80  L.  T.  Bsp.  N.  8.  788)— ^i»  TVmet. 


THE  INSUBANOE  ON  D&  LAMSON'8  LIFE. 

The  ffampihire  PoH  states  that  Dr.  Lamson's  life  was 
insared  in  the  Scottish  Widows'  Assaranee  Office  for 
£1,000,  bat  only  one  preminm  had  been  paid  prior  to  the 
arrest  of  the  assured  on  a  charge  of  poisoning  his 
brother-in-law.  Immediately  before  Lamson's  oon< 
vietion,  the  policy  was  assigned  absolutely  to  filr.  A.  W. 
Hills,  the  solicitor  by  whom  he  had  been  so  sealonsly 
defended,  to  cover  the  balance  of  the  costs  of  the 
defence.  On  the  strength  of  a  decision  in  the  House  of 
Lords — ^that,  under  snob  ciranrastanoes  as  those  in  the 
case  of  Lamson,  a  policy  of  insurance  ia  void,  even 
though  such  polioy  provide  that  death  at  the  hands  of 
justice  shall  not  vitiate  it — the  eompany  might  have 
snocessfuUy  resisted  payment.  They  have,  howerer, 
declined  to  avail  themselves  of  any  advantage  on  this 
ground,  and  have  paid  to  Mr.  Mills  the  fall  amount  for 
Which  his  client's  life  was  insared— £1,000. 


NICE  POINTS  IN  FBENCH  LAW. 

A  man  wishioir  to  steal  fowls  elambers  over  a  garden- 
wall  at  night,  and  breaks  into  a  fowl-house.  He  has  a 
bindgeon  or  crowbar  in  his  bandit,  but  makes  no  use  of 
•ither  to  inflict  bodily  hurt  on  those  who  oaptare  Mm. 
Nevertheless,  this  man  is  a  felon  who  hew  oommitted  a 
burglary  which  tbe  quarter  aireamstances  aggravautes, 
that  is,  in  tbe  night  witb  escalade  (olimbiDg  over  walls), 
with  efraetion  (breaking  open  a  door),  and  a  main 
armee  (with  a  weapon  in  hie  hand).  He  can  only  be 
tried  at  the  assises,  and,  if  oonvioted  on  the  four  oonnts, 
must  get  eight  years'  seolaslon,  or  twenty  years' 
transportation.  On  tbe  other  hand,  take  a  man  who 
by  false  pretenoes  obtains  admission  to  a  bouse  or  shop, 
iotending  to  commit  a  robbery  there.  He  lays  hands 
on  some  yalnableo,  and  being  surprised  in  the  ael^ 
eatohes  op  a  puker  and  knocks  bis  detector  down, 
inflicting  a  serious  woand.  This  man's  erikne  is  evidently 
worse  than  that  of  tbe  other  who  went  after  the 
fowls — his  is  only  a  misdenteanoar,  however,  for  he 
gained  admittance  to  the  house  without  violence^  and 
was  unarmed  j  his  catching  up  the  poksr,  although  rt 
may  have  been  a  premeditated  aot,  inasmuch  as  he 
intended  from  the  first  to  defend  himself  somehow  if 
caught,  was,  equally  speaking,  ouly  an  act  of  impulse 
committed  on  the  spar  of  the  moment  and  without 
malice  prepense.  Therefore,  this  man  can  only  be  tried 
by  a  correctional  court,  and  cannot  get  more  than  five 
years'  imprisonment.  Again,  if  a  man,  wishing  to 
inflict  on  an  enemy  some  grievous  bodily  harm,  walks 
into  a  oaf^,  says  a  few  angry  words  to  him,  and  dis- 
figures bim  by  smashing  a  decanter  upon  bis  f  see,  it  is  a 
misdemeanour,  extenuated  by  the  apparent  absence  of 
premeditation.  Tbe  man  walked  into  tbe  caf^  unarmed, 
and  in  the  heat  of  qaarrsl  picked  np  tbe  first  weapon 
that  came  to  his  hand.  It  might  fairly  be  alleged  that 
the  man  knew  that  he  should  find  a  decanter  in  the 


oaf<,  and  that  his  quarrel  was  purposely  entered  into, 
but  the  law  will  not  take  account  of  this.  If,  on  the 
oontrary,  the  man  entered  his  enemy's  bouse  witb  a 
loaded  stick  in  his  hand  and  assaulted  his  enemy  with 
that  stick,  be  would  be  a  felon  who  must  go  to  the 
assizes  on  a  charge  of  attempted  murder.  It  might  be 
that  tbe  man  had  taken  the  stick  without  reflecting 
that  it  had  a  leaden  knob,  but  the  onus  of  proving  that 
hia  intentions  were  not  murderous,  and  that  in  fact 
when  he  entered  the  room  he  did  not  even  propose  to 
commit  a  common  assault,  would  rest  upon  himself.  A 
jury  would  probably  judge  his  case  according  to  his 
antecedents,  and  if  it  were  shown  that  his  past  life  was 
not  blameless  be  might  fail  to  get  extenuating  circum- 
stances, and  might  receive  twenty  years'  transporta- 
tion.— OofnhiU  Magamne. 


PARENTAL  BiaHTS. 


The  case  of  Vidler  v.  Cottier  is  probably  the  strongest 
recent  instance  of  the  interference  of  tbe  Oourt  with  a 
father's  tight  to  theoustody  of  his  infant  son.  Tbe  boy  in 
this  case  was  seventeen  years  of  age,  and  was  entitled  to 
some  benefit  under  tbe  will  of  hia  maternal  grandfather. 
His  father,  who  was  a  widower,  being  in  difionlties,  hia 
maternal  relations  had  procured  bim  an  appointment 
as  apprentice  engineer  in  the  Govern ment  dockyard  at 
Devoaport,  where  he  had  been  two  years.  The  father, 
who  had  failed  as  a  farmer  in  England,  and  was  an 
nndisehaiged  bankrupt,  bad  taken  passages  for  himself, 
bis  son,  and  five  younger  boys,  to  Manitoba,  where  he 
ooald  prooare  a  free  grant  of  prairie  land.  Tbe  executors 
of  the  grandfaitber  broaght  an  action  for  the  administra* 
tiOD  of  bis  estate,  tfaua  making  the  infant  a  ward  of 
court,  and  moved  for  an  injanction  to  restrain  the  father 
from  taking  bim  out  of  the  jurisdiction.  Vice-Ohan- 
csUor  Bacon  granted  the  injunction,  refusing  to  allow 
any  ward  of  court  to  be  removed  from  a  fair  prospect 
of  earning  his  living  for  the  doubtfal  experiment  of 
"  gipsying  in  Maoitolm."  Tbe  Court  of  Appeal  declined 
to  interfere  with  the  Vice-Chancellor's  decision,  con- 
sidering it  proved  that  it  was  for  tbe  interest  of  th« 
infant  that  he  should  remain,  thongb  tbey  gave  tbe 
father  leave  to  send  for  him  after  a  year  if  he  should 
saocaed  in  Manitoba.  Tbe  decision  was  based  upon  the 
ground  of  the  infant's  benefit  only,  aod  the  prinoiple 
has  always  been  that  a  father  cannot  be  deprived  of  ths 
custody  of  hie  ohtidren  merely  beoause  his  means  are 
small  and  the  children  would'  be  better  educated  else* 
where,  unless  there  are  other  reasons,  which  make  the 
father  unfit  to  have  the  custody  of  his  infant  children. — 
PMie  Opinion.  - 


THE  JUOaE,  THE  8AHEB,  AND  IQE  OLD  < 
WOMAN. 

The  Brdhmo  PtAlie  Opinion  says  : — The  other  day  Mr. 
■Tastice  Norris,  while  going  home  from  court,  saw  a 
Babeb  recklessly  driving  and  running  over  an  old  native 
woman.  His  lordship  immediately  got  out  of  tbe 
carriage,  ran  after  and  atopped  the  Saheb,  and  asked 
him  to  take  the  woman  to  a  hospital,  at  the  same  time 
telling  him  that  he  sbonld  not  have  driven  so  furiously. 
The  Saheb,  a  genuine  Anglo-Indian,  replied  that  Sahebs 
in  this  count]?  do  not  care  to  take  people  to  the 
hospital.  Mr.  Justice  Norris  cried  shame  to  the  Saheb, 
ohaarving  that  to  him  humanity  did  not  seem  to  be 
different  here  from  what  it  is  at  home.  He  then  came 
back  and  took  the  woman  up  in  bis  own  carriage  to  tbe 
hospital  and  placed  her  there.  We  trust  and  hope  long 
residence  in  India  will  not  chill  the  fervoar  of  this 
genuine  English  spirit. 


Loan  Oner  Babor  Foujoox  was  on*  of  the  most 
dexterous  imitators  of  handwriting,  and  used  to  amuse 
himself  by  sending  letters  in  other  people's  names  aod 
handwriting  so  correct  that  tbe  person  imitated  would 
swear  to  its  being  bis  own  work.  Many  practical  jokes 
arose  out  of  this  little  amusement. 
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TEXT-BOOK  ADDENDA. 

[From  tlia  hmt  /«iima(.] 
Budiley  on  the  Companiet  A  cti  {Srd  Edition),  US. 

•  A  witnett  •zamined  under  section  116  of  the  Oompaniea 
Act,  1862,  may  be  attended  by  counsel  and  solicitor,  who 
may  re-ezamiae  him  for  the  purpose  of  explaining  bis  evi- 
dence, and  may  take  and  carry  away  notes  (In  re  CamMan 
Mining  Company,  61  Law  J.  Bep.  Chanc.  221). 

Judieaturt  Act,  187S,  ».  60,  Order  LVIIL,  RuXe  tS. 
Wilton  on  the  Judicature  Acti  {Snd  Bdition),  319. 
Ldy  <md  Foulkes  on  the  Judicature  ieti  [Srd  Bditioa),  t62. 
Appeals  from  a  judge  in  chambers  must  be  brought  within 
twen^-one  days,  to  be  computed  from  the  date  of  the  re- 
fnaal,  where  no  order  is  made ;  and,  where  an  order  has 
been  made,  from  the  perfecting  of  the  same  (Beatly  ▼. 
Ntmlon,  61  Law  J.  Kep.  Chanc  225)— 0.  A. 

Dmidtt  Ohaneertf  PraeHet  (eth  Sdilion),  SB^. 
Auctioneers  who,  having  been  parties  to  a  fraud,  were 
rightly  made  co-defendants  to  an  action  for  rescission  of  a 
contract  and  return  of  the  deposit,  were  held  not  entitled 
to  be  dismissed  on  paying  the  deposit  into  Court,  with  costs 
up  to  such  payment  {ffeatly  v.  Newton,  61  Law  J.  Rep. 
Chano.  226)— C.  A. 

folkard  on  Zander  and  Libel  Qilh  Edition),  13S. 

A  man  who,  in  defence  of  his  own  property,  slaadera  the 

title  of  another,  will  not  be  held  liable  to  an  action  unless 

it  can. be  ^bown  that  be  had  a  maid  fidt  intention  to  injure 

(Bolus  T.  BrotJkerkood,  61  Law  J.IUp.  Ohane.  388)— O.  A. 

JarmoM  on  Willt  (4th  JBdition),  7SS. 

*  Where  there  Is  a  gift  of  land  the  word  "appTurtenanoes" 
^oes  not  properly,  either  in  a  deed  or  will,  include  other 
land.  But  in  a  will,  if  circumstances  and  context  show  that 
other  land  was  intended  to  pass  as  appartenant,  the  word  is 
flexible  enough  to  carry  it  (Outhiert  v.  RobimoTi,  61  Law  J. 
Bep.  Chanc.  239). 

.  '   Buddey  on  the  Companiet  Act*  {3rd  Edition),  17i. 

Th«  mere  fact  of  there  being  fraudulent  misrepresentation 
jn  the  prospectpa  is  not  sufficient  to  induce  Uie  Court  to 
srdec  a  winding-up  (In  if  Haven  Oold  Mining  Company, 
.  n  Law  J.  Bep.  Chanc.  342)— C.  A. 


CORBESPOirSEirCE. 

Lttert  and  eanunmieaUont  inlauUd/ar  fuNleatiim,  itnt  addretud 
ta  Tni  EoiTOB,  U  Upper  Saekvillt-itreil,  Dublin,  miul  be  ttuthenCieated 
t|r  Ae  name  of  the  urMr,  iwl  neeeuirtly  f»r  pmiKeattan,  iul  me  a 
ffuarantee  of  good  faith, 

Wa  chroir  open  theeolamni  of  this  Jnumal  matt  «UUagl]r  for  the 
AlMoasion  of  labjects  of  laterest  to  the  Profession :  but  it  most  be 
.aaderstood  tkac  we  do  not  naeassaril/  agree  irith  all  the  eplDiens 
•xprened  by  oar  eorresjionilencs. 

THE  PBBLIMINABT  EXAMINATION. 
TO  IBS  SSTTOB  OV  THS  iBisa  uw  iims. 

'SiB,^ — I  have  read  in  yoar  Joarnal  of  the  14tb  inst.  a 
letter  signed  "  Timon,"  relativa  to  the  Preliminary 
Examination  of  Candidates  for  Apprenticeship.  I  am 
Borry,  as  well  as  surprised,  to  see  the  evident  lack  of 
knowledge  which,  on  his  part,  exists  oooaerning  the 
•abject  about  which  he  writes.  Referring  to  the  Pre- 
liminary Examination,  "Timon"  in  his  letter  states 
"that  to  sappose  that,  In  those  days  of  professional 
grinders,  it  is  any  guarantee  whatever  of  education  is 
the  greatest  of  fallacies."  Now,  it  is  qaite  manifest, 
from  this  alone,  that  be  knows  little  or  nothing  aboat 
the  examination,  the  subjects  for  which  it  is  his  desire 
shoald  be  augmented.  At  the  present  time,  the  Pre- 
liminary Examination  is  considered  to  be  a  good  and 
■nfficient  test  of  the  candidate's  edaoatioo,  not  by  me 


alone  bat  by  gentlemen  much  higher  educated  thaa 
"  Timon."  It  is  obvioas  that  the  oooseqaenoes  of  the 
present  system  of  examination  are,  that  the  ranks  of 
the  legal  profession  are  being  filled  np  by  gentlemen  of 
good  edaoation,  and  not  "  by  men  who  shoald  never 
have  been  admitted  into  it,  and  who  certainly  never 
would  have  been  if  intelligence  or  education  had  been  a 
oeoessary  qualification,"  as  stated  by  "  Timon."  This  is 
a  gross  iosinaation — that  the  Incorporated  Law  Society 
admit  into  the  ranks  of  the  profession  individuals  who 
have  neither  intelligenoe  nor  edaoation.  Such  is  admit- 
tedly not  so ;  for  there  are  none  admitted  into  the  pro-' 
fession  but  who  mutt  have  satisfied  the  examiners  as  to 
their  education,  and  those  who  have  edaoation  generally 
have  intelligenoe,  therefore  "  Timon's  "  statement  re- 
garding this  is  illogioal  and  nntrue.  Furthermore,  he,  in 
support  of  his  object,  and  in  order  to  see  what  he  calls 
the  absurdity  of  the  examination  in  question,  compares 
it  with  the  Matriculation  Examination  of  the  Royal 
University,  and  states  that  the  tatter  is  a  hundred  times 
more  difficult  than  the  Preliminary.  This  statement  is 
totally  devoid  of  trntb.  Such,  indeed,  would  not  be  ex- 
pected to  emanate  from  the  pen  of  an  individoal  insane^ 
and  anything  more  absurd  wonld  be  diffioolt  to  conceive. 
It  is  a  oomparison  which  dearly  shows  that  "  Timon  " 
knows  little  about  the  examiuatious  of  which  he  in  his 
letter  makes  mention.  To  say  that  the  Uitriculation 
Examination  is  more  difficult  than  the  Preliminary  is 
perfectly  antroe.  For  the  Preliminary  Examination 
the  Latin  oourse  is — 1st  Book  of  Crasar,  Sallust,  and  1st 
three  Books  of  Virgil ;  whereas  the  Latin  coarse  for  the 
Matrioulatipn  Examination  is  merely  the  4th  and  6th 
Books  of  Ctssar  and  the  1st  Book  of  Virgil.  A  very  great 
differenoe  is  here  visible,  and  the  other  sabjeots  for  the 
Preliminary  are  more  io  number  and  more  difficult  in 
natne  than  those  for  the  Matrionlation,  aod  yet  «Timon" 
lias  the  audacity  to  state  that  the  latter  is  a  hundred 
timet  more  diffieult  than  the  former.  The  Ijatio  oourse 
for  the  Preliminary  is  even  more  extensive  than  .the 
Latin  coarse  for  the  B.A.  examination  in  the  Royal 
University.  I  would  not  be  antagouistio  to  any  move- 
ment whioh  had  for  its  object  the  furtheranoe  of  sound 
edaoation,  and  if  I  ooald,  but  for  a  moment,  think  that 
the  objeot  ol  *'  Timon"  was  tor  that  parpoae,  or  that  the 
present  ooarae  for  the  Prelimiaary  was  insofficient,  I 
shoald  altogethsr  refrain  from  saying  anything  in  con- 
demnation of  his  letter.  Oa  the  ooutrary,  I  would 
endsavoar  to  support  him;  bat  it  ia  obvioas  that  his 
objeot  is  not  to  further  edaoation  but  to  embarrass  those 
who  may  in  latare  have  to  pass  the  Prelimiaary.  It  is 
entirely  prematare  for  "Timon"  to  dictate  to  such,  a 
body  o}  learned  gentlemen  as  those  who  constitute  the 
Incorporated  Law  Booiety.  "Timon's"  letter  from  first 
to  lost  is  contrary  to  reason,  and  I  consider  he  is  almost 
dispossessed  of  (hat  which  ha  pretends  to  advocate. 
The  luoorporated  Law  Soeiety  are  highly  oompetent  to 
judge  what  is  nqoessaryfor  the  Preliminary  Examina- 
tion, and  well  know  that  the  present  course  therefor  is 
quite  Boffioient  to  test  the  edaoatien  pf  the  candidate, 
and  know  their  busiaess  better  than  to  be  dictated  to  or 
iufluenoed  by  '•  Timon," 

I  am  Sir, 

Toar  obedient  Servant, 
<  BasanoitnL 

17th  Ootober,  1883. 


FRAgnevs  or  a  Phiht.— Among  the  last  Acts  passed 
in  the  session  was  one  relating  to  the  revsaue.  It 
recites  that  "  fraotions  of  a  penny  '*  have  never  been 
paid  by  the  Bank  of  En^and  on  aooonnt  of  dividends 
on  the  National  Debt,  and  the  fraotions  so  aeoomnlated 
unpaid  have  exceeded  £140,000.  Tbe  Bank  of  England 
are  now  required,  when  directed  by  the  Treasury,  to 
certify  the  amount  in  hand  arising  from  "  fractious 
of  a  penny"  not  paid  on  aooonnt  of  dividends,  and  the 
Treasury  may  by  warrant  order  the  same  to  be  paid 
into  the  Exchequer.  By  a  sohedala  to  the  Act  it 
appears  that,  up  to  Marofa  SI  last,  the  "fraotions  of 
a  penny  "  have  amouated  to  £148,272  lis.  3d. 
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LAW  STVOElfTS'  JOVKN AL. 

THE    INOOEPOKATED   LAW  SOOIBTY 
OF   IRELAND. 

HiaHABiitAS  SwnoK,  1883. 

LEGAL     BDXTOATIQIT. 

NOT!  OS. 
WlLLlAK  HlOKSOH,  Esq.,  Profeaaor  of  Lav  for  the  Pro^ 
feaaion  of  Solicitors,  will  deliver  liis  Course  of  Lectures  for 
the  Michaelmas  Session,  in  the  Lecture  Hall,  Solicitors' 
Buildings,  Four  Courts,  on  Mondayt  and  Thurtiagt,  at  10 
JtxMOa  hrfon  10  o'doei,  a.i». 

The  first  Iiectore  will  be  deliTered  on  Monday,  tha  61k 
day  of  NoTember,  1882. 

The  Course  will  consist  of  Twelve  Lectures,  thret-fovrtht 
of  which  must  be  attended,  so  as  to  entitle  Candidates  to 
Frofeaaor's  Certificate. 

By  Order, 
WILLIAM  HIOESON,  Pro/euor. 
SvUeiton'  Buildings,  Four  Oourts,  Dublin, 
t9th  September,  188S. 

The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures — viz., "  Broom's  Conunentaries  on  the  Common 
Law."— £m(  Bdition, 


THE    INCORPORATED   LAW    SOCIETY 
OF  IRELAND. 

SOLICITORS'  APPRENTICES. 

VOTICB. 

An  Examination  in  &e  bnaineas  of  the  last  Seosion  of 
Leoturea  will  be  held  on  Tuetday,  the  7tk  day  of  November, 
J88t,  for  the  oonTenienoe  of  Gentlemen  who  ware  unavoid- 
ably prevented  from  attending  the  regular  Examination  in 
last  July.  Any  tuck  Cle^leman,}fdairoiu  of  being  examined, 
mil  pleate  to  lend  in,  on  or  before  the  SOik  day  of  October, 
butant,  a  mitten  applieation  to  the  Secretary' t  Office,  addreieed 
to  (A<  Profetur  of  Law,  ttating  the  cireumetancee  vluek  pre- 
vented hit  attendance  in  July,  with  a  Certificate  from  his 
Master  that,  having  inquired,  he  believes  the  Apprentioe's 
non-attendance  was  caused  by  the  oircnnutancea  stated. 

The  Applicant  will  be  afterwards  apprised  whether  bis 
attendance  at  the  intended  Examination  ean  be  permitted. 
By  Order, 
WILLIAM  HICKSON,  Profeetor. 

Solioitois'  Buildings,  Four  Courts,  Dublin, 
19tk  October,  ISSl, 


COUST   PAPERS. 

COURT  OF  BaNKKOPTCY. 

ADJTJDIOATIOire  IN  BANEBUPCCT. 
n<  dai4M  vf  AifiuMtaHtni  an/trit  givtn,  the  XMfctftybOnf  tn  tleHet. 

Byrnes,  Roderick,  and  John  J.  Brmes,  tradlns  as  Roderick 
Byrnes,  and  Son,  of  Island  Bann  HHla,  Nenagh,  In  the 
county  of  Tipperary,  mlllera.  October  6 ;  Friday,  Ifovem- 
ber »,  and  tueeday,  November  21.  Pzter  V.  Kennedy, 
iolr. 

Badmond,  Ednond,  of  Main-street,  Gorey,  in  the  connty  of 
Wexford,  draper  and  grocer..  September  29;  Tueiday, 
October  SI,  »aiFridag,lfovembern.  Maxwettif  Weldon, 
aoln. 


BoUoiBty't  7V(b.— Thougli  good  baalth  la  prefirable  to  high 
how  raginllai  people  often  are  of  the  fonnei%-bow  oorctoua  o(  the 
latter!  Han;  auffer  their  atrength  to  drain  awajr  are  matoritj  la 
rcaohed,  through  ignorance  of  the  facUitj  afforded  b;  these  tneoinpa- 
rabla  Pilla  of  checlclng  the  tint  untoward  lymptoma  of  dcnngement, 
and  re-lmtating  order  without  interlering  in  tha  leaat  with  tlwir 
ptaaaure  or  pnranita.  To  tha  jonng  eipeciallj  it  ia  important  to  matn- 
tain  the  hlgheat  digestiTe  effldeney,  without  wlilch  the  growth  la 
stunted,  tha  muadea  beeoma  lax.  the  frame  feeble,  and  the  mind 
alothful.  The  remoral  of  indigeationbytheaePiUiiaaoeaar  that  none 
save  the  moat  tboughtleaa  woold  permit  It  to  lap  the  apringa  of  life. 


DUBLIN  STOCK  AtfD  SHARE  LI81. 


OOTOBBR 


DUCRIPTION  or  STOCK 

Sat.  |M..n.,Tii«i..|  W.ii.jTIiur     hn. 
14      16   1  17  1   V  '  IB      aO 

•Paid     a«v«rnm«nt. 

—  gpeOonaola      .. 

—  NewgpeStock 

INDIA  STOCK. 
4*eOet.l8SSt  Tra(bla.at      .. 
3i  p  e  Jan.  ItSl  (  Bk.  of  Irel.     .. 

Bftnka. 

toe    Bank  of  Ireland 

}{    ffOerniamSamJUHfOo 

M    LombmoMiCountfCUfd.) 

W    L)mdonmndtr'mintit,,UCd 

31  Uunittr  BankfUmVtdt 

—  NaL  PrOT.  of  Englud,  Urn. 
to    SatUmai  Bunk  (Ibnitti)  .. 
as    ProthKialBmni 

10             Do.       Now 

Mise«iiMi«oas. 

to  Alllanee  *  Dub.  Cono.'  Qw 
8            Ail              dm    Nem 
L     JLmoUJtCo^UmUed 

i    CamuKk  i  Co.  Umi,Hfd 
^l    »iib.  Braptry  Wkoiua.,  lid. 

8    OouUUnt*a>.,HmUtd    .. 
IS    Ir.  C.  S'  Building  Society .. 
■•4-7  Palriolte  Asnmnue 

■munwar*. 

10    Dnblln  United  Tramwaya 

Rallwaya. 
so    Cork  and  Bandon 
ICO    Dnblln.  W'klow,  «  Wford 
too    Great  Northern  ( 1  raland) . . 
too    at.Soathaniand  Weatam 
100    Midland  Ot.Wsu.ern 
too    Waterford  A  Cent.  Ireland 
RAlliray  Prar«renoe 

100     O.,W.,*W..»pc(I8»0) 
too    at.  irtlt'n  (Irlnd)  gt'd  4  p  • 
too    Do..  1)  p  e 

too    Ot,  Sonth'n  A  Wett'n  4  p  r 
too    Watfd.  A  Umarlek,  4  p  e 
100    Do.,  4j  p  e 

0«banture  Stooka 

—  Ot.  Northern  (Ireland)  4  p 

—  Do.,  4(  p  e          .. 

—  Do.,4|pe 

—  Do.  S  p  e            ,. 

—  Ot.I(ortli'RAWeat'n4tpr 

—  Qt.Soath'n  A  Weat'n.  4  p  t 

—  Midland  at.  Wast'n.4p« 

—  Do.,  41  p  e 

—  Waterford  A  Central  (  p  e 
HUoallaiieoiu  Debeqt. 

Ballast  Office  Deh.fM  «s  <d,  4  p  e 
aiy  Deb  of  £»3  ti  M.  4  pe 
Oub.Aaiaa.S.P.Co.(18«7)tpc    .. 
Do.  (1888),  6  p  c     ..            .. 
Dnb.  A  Klngatown  4  p  o            .. 
Dnblln  Water  Work^  e  p  o        .. 
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*  Share*  not  f  allf  paid  up  are  giren  in  Htitia.  f  x  d 

Bank  Rats— 01  I>iMounc-4  oeroenL..  I7th  Augait,  l>gi. 
or  Dewnl*— 1  pnreenc.  Mrd  March.  188a 
Name  Daya— October  nth,  and  Koreober  14th,  1881. 
Asconnt  Dars — Octobei  S7th,  and  Movsmber  Itth,  18SIL 
Bnatsaaaearamonoeast  1  80  p.m. 


BIRTHS,  MARRIAQKS.  AND  DEATHS. 

BIRTHS. 

CREAOH— October  8.  at  MaUow,  the  wife  of  W.  F.  Creagh,  Eaq., 
aolidtor,  of  a  daughter. 

MARR1A0K8. 

8HEIL  and  KENNICOTT-At  St.  Harj  of  the  Angela'  CatboUe 
Chnreh,  Bajawater,  br  the  Rar.  J.  Keating.  O.C.S.C.,  Henrr  Shell, 
Major  Roral  Artillet;,  joungeat  aon  ot  the  late  Jamea  Shall,  Eaq., 
Q.C.,  of  Dnngannon,  County  TTTone,  to  Ellaabeth  Marr  (LUla), 
daughter  of  the  Rev.  R.  Dntton  Kennleott,  Vicar  of  Stocktoa-oo- 
Teea,  Durham. 

WATTBRS  and  JOHNSTON— Oelaher  11,  at  81  Fatrkk'a  Chnreh, 

Dnndalk,  bj  the  Rar.  Hiebad  J.  Watteta,  S.IL,  taanother  ot  the 

bridegroom,  Alexander  A.  Wattera,  of  Dnndalk,  Merchant,  to  Mary 

Agnea,  eldest  daughter  of  Arthur  Johnaton,  Eaq.,  aolioitor,  DundaUt. 

DEATHS. 

KERNAN— October  18,  at  Upper  Prince  Edward-terrace,  Blaekroofc, 
Charlea,  aecond  aon  of  Chaa.  Keman,  Eaq  ,  aolhdtor,  aged  41  yeara. 

LOUOHEED— October  14,  at  Fortarllngton,  Henry  M.  Longheed, 
Kaq.,  aolidtor. 

M'C ARTHY  -October  18,  at  MIdleton,  Co.  (^rk,  auddenly,  Alexander 
H'Oarthy,  Eaq.,  aolidtor,  aged  80  yeara. 

O'DONOVAN— October  U,  at  SUgo,  Mary  EUxabeth,  the  beloved 
child  of  Daniel  O'Donoran,  Eaq.,  aeUalter. 

FUNERAL.    REQUISITES   OK    RYBKV 
DESCEIPTION. 

49,     WALLER*     50, 

DENZILLE-STREET.  t-l 
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PUBLIC  NOTICES: 


K.— 


ESTABLISHED  18SL 

BI    R    K    B    E    C~K  BAN 

Southamptoo  Bnlldinga.  ChuiowT  Lmw. 

Camnl  Aoeoanta  opened  ■ocording  lo  the  naual  praetlM  of  other 
Banker*,  wot  Interest  ijlowed  on  tlte  minimum  monthlj  IwUnoei  wlien 
not  drawn  below  £16.  No  eommiaion  obargod  for  keeping  Aacounu, 
•loepting  under  exceptional  drcumstancea 

Tb*  Bank  alao  reeeiTM  monejr  on  Oepoait  at  Three  per  cent  Interat, 
repajable  on  demand. 

The  Bank  nttdertakei  for  Iti  Ciutoniera,  free  of  charge,  the  ouatody 
of  Deeda,  WriilRga,  and  other  Seouriiiei  and  Valuable!;  the  oolleotion 
of  BUUof  Exchange,  Diridenda.  and  Coopona;  and  the  purohaaeaad 
•ale  of  Stoeki,  Stiarea,  and  Annultiea 

Lettan  of  Credit  and  Circular  Notet  lamed. 

A  Paiapblat,  with  full  particulars,  on  application. 

FBANCIS  RAVEMSCBOFT,  Manager. 
____^___ 6|_ 

Tbb  BntUBCK  BciLDns  Socibtt's  AmnraL  BsoBim  bxoibd 
Fivi  MiLLion. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OniNEAS  PEE  MONTH,  wtlh  Immediate  puaearion  and  no 
mt  to  t»f.    Applj  at  the  oflloe  of  the  Bibkbbck  Boildwo  SocinT. 

now  TO  PURCHASE  A  PLOT  OF  LAND 
FOE  FIVE  SHILLlNOs  PER  HONTB.  with  immediate 
poaaesskm,  either  for  building  or  gardening  pnrpoees.  Applj  at  the 
oOloe  of  the  Bibkbbck  Fbbkbold  Lamd  Sociitt. 

A  Pamphlet,  with  fsU  particulars,  on  application. 

FRANCIS  BAVEM8CBOFT,  Hanager. 
•onthampton  Bnildtngs,  Cbanoerjr  Lane.  6? 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET  INK  for  STEEL  PENS. 

Tills  Ink  I*  onafleetod  by  steel  pens;  It  is  a  most  brllUant  and  p«t^ 
BUIieDt  colour;  It  retains  its  brilliant  oolom*  upon  parchment,  and 
•eneeqaentlj,  of  great  ralue  to  Solicitors  and  Draugbtsmen. 

Sold  In  (tcoa  bottles,  by  all  Stationer*,  at  Is.,  Ss.,  Ss.,and  St.  each; 
and  In  (laas  bottles  at  td.  and  Is.  each.  S8l 

HENDRICK  and  CO., 

PRINTERS,      STATIONERS,      SCRIVENERS, 
and  ABTI8T8'  WAREHOUSE, 
as  CLARE-STREET, 
DUBLIN. 1^ 

TO  THE  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

C    F.  FTTZPATRICK  wishes  to  inform  the  Solicitor* 

I'  •  of  Ireland  that  he  is  a  Licensed  Valuator  of  Diamonds,  Jowetlerr, 
Sntsr  Plata,  Pearl  Unuments,  te.,  for  PKOBATa  and  Familt  DmsiuB, 
and  tmsta  from  his  long  experience  and  practical  knowledge  to  ioortt 
a  ihac*  of  their  patronage. 


PUBLIC  NOTICES: 


lU  OBAFTON-8TREET  (Opposite  the  ProfWCs). 
Lata  of  Watkbhousb  *  Cc's 


90 


STOKES  BROTHERS, 

PUBLIC  ACC00NTANT8  AKD  AOJDITOKS, 
LONDON  AND  LANCASHIRE  INSURANCE  CHAMBERS, 
32,    WESTMORELAND-STREET, 

DUBLIN.  193 


C^ 


PUBLia  ACCOnSTASTB  AUD  AVDITOSS. 

IROWLEY,      HUMPHRIES     &     CO., 

71,  DA  HE-STREET,  DUBLIN  (opposita  Hniwtcr  B«nk>, 
are  ongaged  in  all  Matter*  of  Acoounta  in  Chanoarr,  Baakruptoj, 
EMtBvship  Aesonnta,  Ac,  te.  i6o 

DW.        CARROLL, 
•     M,  LOWER  8ACKVILLB-8TREET,  DUBLIN, 
Wlabss  to  call  attention  to  his  larga 
■  TOOK    OF    NOTEPAPERS    AND    ENVELOPEt, 
Direct  in  erery  instance  from  tb*  Makers 
Thsf  ar*  Bold  to  th*  FnbUc  at  Wbolaaal*  Ptioes. 
His  large  Stock  of 
LEATHER       000D8, 
ComfBlsIng  Bags,  Purees,  Wallets,  Pocket  Books,  Metallis  Uano- 
nindum  Books,  Blotter*,  Writing  Caaea, 
With  OTsry  article  connected  with  Stationery, 
Are  Sold  much  under  usual  charges. 
Prise  Medal  Account  Book  Bianufacturer. 
Letterpress  and  Lithographic  Printer. 


EMnmUtfrtt  of  ehargt. 


7» 


a 
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BATCHES.— JEWELLKRY Bafow  you  buy 

<•  watch  or  Jewellery,  send  for  the  Midland  CoDnties  Wat 
Conpany's  Catalogue,  beautifully  Illustrated  with  otot  SOO  copper-plata 
engrarlngs,  and  sent  graU*  andpott  frtt  on  appIieaUtn,  Address — A. 
FXKCT,  Manager,  Vyie-street,  Birmtngliam.  iSl 


?  V  E  R  Y 


E 


MAN       WHO       SMOKES 

Should  InTest  24  stamps  for  th* 


BBW  rBBTBCIBB 


A.B.C.piPEs 


No  We-T  TobaccoTo  Smoke  Through 
No  Filthy  OilTo  Enter  The  Mouth 


The  Best 

Selected  BriMW 

only. 


JBNINGS  ft  CO.,  InTcntoTB,  97  Nkwoate-bt.,  Lohook 
The  most  Perfect  Pipe  Invented  since  Smoking  b^an. 

Pratptttui  Pne.  6l 

WANTED— Waste  Paper,  Old  Account  Books,  Old 
Lead,  Zinc,  Tailors'  Cuttings.  Printing  ShaTlngs.  A  qnanlity 
of  Newspaper*  and  Brown  Lapping  Paper  always  In  stock,  sold  by  tb* 
poundorcwt.,at7,  Britain-Ian*.  Address— PATRICK  BANEATTT, 

M.  FlSnBB'S-LAMB.  97( 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE     AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EHPL0TEB8'  LIABILITI. 

liAILWAY  PASSEN^RS'  ASSURANCE  CO., 

IV    the  oldeet  and  largest  Company,  insuring  against  Accidents  of  all 

Unda    The  Rt.  Hon.  Lord  KinnaIrd,  Chairman.    8nbscribed  Capital 

£1.000,000.  Paid-up  Capital  and  Reaerra  £310,000.  Moderate  Premiums. 

Bonus  Allowed  to  Insurers  after  Ave  year*.    £1,700.000,  haa  been  paid 

as  compensation.    Apply  to  the  Clerks  at  the  Railway  SUtlons,  the 

Local  Aganta,  at  64  Comhill,  or  8  Grand  Hotel  BoUdhag*,  Charing 

Crass,  Loodoa  Wiluah  J.  Vus,  Secretary. 

Ag«nts— Messrs.  Dudgeon  A  Son.  113  Orattmvetreet,  Dublin,  or  tt. 

Comhill,  London.    Messrs.  Stewsrts  *  KInraid,  8  Ldnster- 

■treet,  Dublin.  67 

ALEX.     ROSS'S     NOSE     MACHINE, 

i\.  Applied  to  the  Nose  for  an  bonr  dally,  so  directs  the  soft  cartilage 
of  which  the  member  consists  that  an  ill-formed  iKiae  is  quickly  shaped 
to  perfection. 

10s.  td.;  Pot  Prt*,  Ids.  M,  uertO*  poetsil.    PamphM,  Tuo  Stampt. 
}|,  LAMBS  CONDDIT-ST.,  HIGH  HOLBURN,  LONDON. 

HAIK  CURLING  FLUID, 

Carls  the  straighteat  and  moat  imgoremable  Hair,  tb  M, 

sent  for  M  Statiips. 

ALEZ.  BOSS'S  EAR  MACHINE, 

To  romedj  outstanding  Ears,  10s.  6d.,  or  Stamps.    His 

GREAT   HAIR  RESTORER, 

ta.  6d. ;  It  changes  Gray  Hair  to  Ita  original  colour  rary  quickly ;  sant 

for  M  Stampa.    Erery  speciality  for  the  Toilet  S"pplied. 

Beware  of  I^it<i*iont  of  Ron" t  articlot. 
As  Chemlsto  keep  his  arikdea,  see  that  yon  get  his  HAIR  DTE  tor 
either  light  or  dark  colours,  3a  ed. ;  his  DEPILATORY  for  remoring 
Hair  and  his  CANTU  ABIDES  for  the  growth  of  Whiskers.  7 

J  ITERARY    and   GENERAL    SALE     ROOMS, 

mJ    Na  8  D'Oller  street,  the  only  Sale  Rooms  In  Ireland  wherein  tha 

Prtmrietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Asslstsnt  for  2S  ysan 

to  the  late  Mr.  J.  F.  Jonea), 
Sespeotfnlly  Invites  the  attention  of  Solicitors,  Execntor^  Trust***, 
Assignees,  or  others  Interested  In  the  dlsponl  of  Llhrariea,  Artistic 
Effects.  Household  Furniture,  Ac.,  to  the  uneqnslled  facilities  that  ha 
posssas**  for  realising  the  full  value  of  all  property  entrusted  to  his 
care.  Law  Llhrariea  receive  the  special  attention  that  produced  sudi 
iatlsfsctory  reaalts  in  the  saleaof  the  Libraries  of  Baron  Greene,  Baror 
Piiott,  Judge  RadcUffe.  Sergeant  Armstrong,  and  many  others. 
ValnatlonS  msde  for  Probate  or  other  purposes  on  moderate  termii 

: 21. 


INSURANCES: 


LONDON    GUARANTEE     AND     ACCIDENT 
CO..  LIMITED. 
SECURITV,     *c. 
RECEIVERS  IN  CHANCERY. 
The  Bonds  of  this  Company  are  now  accepted  as  Seourity  for 
Receiver*  in  Chancery,  as  provided  by  tlie  JIules  under  the  n*w 
Jndioature  Act.    For  paiticulara  apply  to  the  Manager— 

39,  DAME-8TRKET,  DUBLIN.  St 


MaMdaadPBbll*bodbytli*Fropri*toT,JoB>  Fai^obsb.  ovary  Satarday.  at  tt,  Cpmr  Raokviiia-atr*et.inthe  Parish  of  BtTbooas 

and  City  of  XhMta.—eaturdmt,  OeMor  11, 1881. 


Digitized  by 


Google 


THE     IRISH     LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  XVI. 


SATURDAY,  OCTOBER  28,  1882. 


No.  822 


FBIVILEOE    OF   WITNESSES    AS    TO 
ORIMINATINO  QUESTIONS.— VH. 

GoNFLiCTiNO,  however,  as  are  the  cUcla  of  the  English 
Judges,  and  irreconcilable  as  is  the  decision  in  Temple 
T.  Ttm  Commonwealth  with  that  in  The  Queen  t.  Boyes,  it 
is  satisfactory  to  have  now  an  express  judgment  of  the 
Court  of  Appeal  in  Ex  p.  Reynolds  (which  will  be  found 
iiilly  reported  in  the  October  issue  of  the  Law  Journal), 
after  a  fiill  examination  of,  at  least,  the  English  autho- 
rities, that  a  witness  is  not  the  sole  judge  whether 
a  question  put  to  him  may  tend  to  criminate  him ; 
and  that,  in  order  to  entitle  him  to  the  pri^lege  of 
silence,  the  court  must  see,  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  which  he  is 
called  npon  to  give,  that  there  is  reasonable  ground  to 
apprehend  danger  (as.  to  the  various  descriptions  of 
which,  see  Seton,  Decrees,  4th  ed.,  160,  1346)  to  him 
£rom  his  being  compelled  to  answer — a  bare  possibility 
of  legal  peril  to  him  not  being  sufficient  to  entitle  him 
to  protection  (cf.  McLaughlin  v.  Prior,  9  Ir.  L.  T.  Dig. 
22) ;  but,  that  if  the  fact  of  the  witness  being  in  danger 
be  once  made  to  appear,  great  latitude  should  be  allowed 
him  in  judging  for  himaeli  of  the  effect  of  any  particular 
question.  "The  principle,  no  doubt,  is  important, 
because  the  liberty  of  the  subject  is  at  all  times  a 
sacred  matter,  ana  if  I  saw  there  was  any  chance  of 
the  answer  to  any  one  of  these  questions  forming  ajink 
in  a  chain  of  evidence  which  might  ultimately  lead  to 
the  conviction  of  the  witness,  I  would  not  compel  him 
to  answer,"  said  Bacon,  C.  J.,  in  the  court  below ;  and 
the  case  itself  exemplifies  the  difficulties  incident  to 
administering  the  rule  it  establishes,  but  the  facts  need 
not  be  more  particularly  mentioned  as  the  court  ex- 
pressly abstained  from  deciding  that  the  witness  should 
answer  the  particular  questions  asked.  Suffice  it  to 
say  that,  while  the  maxim  Nemo  tenetttr  seipsttm  nc- 
eusare  constitutes  one  of  our  most  salutary  institutional 
safeguards  of  the  private  rights  and  personal  liberty  of 
the  subject,  the  ruling  in  Ex  p.  Reynold*  appears  to  us 
to  furnish  a  necessary  and  adequate  protection  against 
its  abuse,  at  the  same  time  that,  no  doubt,  as  observed 
in  the  Justice  of  the  Peace  of  the  0th  ult.,  the  rule  there 
laid  down  "  demands  of  the  judge  an  acute  and  pene- 
trating glance  into  the  compUcations  of  the  whole  case, 
before  he  can  be  sure  that  the  witness  is  not  merely  pre- 
tending to  be  alarmed,  in  order  to  get  rid  of  a  disagree- 
able duty  in  answering  the  questions  put."  So  limited, 
.  the  law  (which,  moreover,  admits  self-inculpatory  evid- 
ence given  out  of  court,  and  not  elicited  by  appeals  to  the 
hopes  or  fears  of  the  accused)  still  sufficiently  averts 
the  danger  of  assisting  to  convict  a  man  out  of  his  own 
mouth,  tiy  possibly  false  statements  induced  by  the 
flattery  of  hope  or  suspicion  of  fear.  "Perhaps  our 
law  has  gone  even  too  far  in  that  direction,"  observed 
Jessel,  M.R.,  in  Ex  p.  Reynolds;  "  and,  without  at  all 
impugning  the  policy  of  the  law,  there  certainly  must 
be  a  ui^r  policy,  which  requires  a  person  to  answer, 
where  the  judge  thinks  that  he  is  not  bona  file  object- 
ing with  the  view  of  claiming  privilege  to  protect  him- 
self, but  to  prevent  other  parties  getting  that  testimony 
which  is  necessary  for  tiie  purposes  of  justice."  £te 
this  as  it  may,  the  practice  must  now  be  taken  as 
settled ;  although,  considering  that  the  principle  affected 
was  itself  of  comparatively  recent  introduction,  silently 


crystallised  into  a  regula  jttris,  and  that  the  practice 
had  been  the  subject  of  such  conflicting  decisions— 
both  principle  and  practice  springing,  also,  from  judidal 
considerations  of  policy — we  cannot  but  regret  that 
liberty  to  appeal  to  the  Houde  of  Lords'  was  refused. 

For  our  own  part,  as  already  intimated,  we  do  not 
propose  to  enter  here  into  a  discussion  of  the  question 
ofpolicv,  which,  by  the  way,  as  regards  defendants  in 
criminal  cases,  was  debated  at  the  Social  Science  Gon- 
sress  on  the  22nd  ult. ;  but,  we  may  observe  that  we 
do  not  regard  the  commonly  added  statutable  provi- 
sions, against  the  accused  being  prejudiced  by  his  milure 
to  avail  himself  of  permission  to  testify,  as  amounting 
to  any  real  safeguard  that  he  shall  not  suffer  thereby, 
even  when  administered  in  such  a  favourable  spirit  as 
was  shown  in  Austin  v.  People  (102  111.  261),  in  which 
we  find  it  held  by  the  Supreme  Court  of  Illinois,  last 
March,  that  any  allusion  to  or  comments  by  the  pro- 
secution ia  a  criminal  case  on  the  fact  that  the  de- 
fendant has  not  testified  as  a  witness  in  his  own  behalf, 
especially  when  allowed  by  the  court  notwithstanding 
the  defendant's  objection,  is  si^ch  a  violation  of  the 
letter  and  spirit  of  a  statute  of  this  kind,  and  such  an 
error,  as  to  require  the  reversal  of  a  conviction,  when  the 
proofs  .of  guilt  are  not  so  clear  and  conclusive  that  the 
court  can  affirmatively  say  the  accused  could  not  have 
been  harmed  through  that  cause.  [As  to  criminating 
admissions  of  one  joint  defendant  not  beins  evidence 
against  the  other,  see  People  v.  Stevens,  Alb.  L.J.,  Sept. 
23,  1882,  p.  259 ;  and  as  to  evidence  of  husband  for 
wife,  when  not  accused  but  accusing,  see  1 3  Ir.  L.  T.  463 ; 
and  as  to  wife's  continuing  disabiUty,  after  divorce,  to 
testify  in  reference  to  confidential  marital  communica- 
tions, see  Homan  t.  Homaa,  14  Rep.  (Boston)  475,  Oct. 
11,  1882.]  "It  may  be  asked,  ''  writes  Mr.  Maury, . 
"  whether  it  is  in  the  power  of  courts  or  legislatures  ta  . 
prevent  the  accused's  failure  to  testify  from  prejudioing  - 
him  in  the  minds  of  the  jury.  It  is  a  fact  in  the  case 
which  the  jury  have  derived  from  the  infalUble  evidence 
of  their  own  senses,  anrl  which  must  needs  force  itself  on 
thdr  minds.  The  failure  of  an  accused  to  make  an 
explanation  in  reply  to  an  extra-judicial  imputation  of 
crime  is  not  only  relevant  but  strong  evidence  against 
him ;  but  how  tremendous  roust  be  the'  effect  of  bis 
silence  on  that  supreme  occasion  which  is  to  decide  for 
ever  the  question  of  h>s  guilt  or  innocence?  A  great 
and  philosophical  jurist  says  on  this  subject:  'The 
prisoner  is  invited  to  silence  by  being  assured  that  it 
will  do  him  no  injury,  when  ia  the  nature  of  things  th* 
jury  cannot  but  infer  gwU  from  false  representations  or 
from  silence,  without  any  motive  but  that  of  concealing 
the  truth ;  either  of  which  circumstances,  when  they 
occur,  are  given  in  evidence  according  to  our  present 
practice'  (Livingstone's  Int.  Rep.  to  Code  of  Procedure). 
X  ou  might  as  well  try  to  '  bind  the  sweet  influences  of 
the  Pleiades  or  loose  the  bands  of  Orion'  aa  try  to 
erase  from  the  minds  of  the  jury  a  material  relevant 
fact  which  has  become  a  part  of  their  consciousnesa 
through  the  evidence  of  their  own  senses.  Indeed,  if  it 
were  possible  for  the  mind  to  escape  the  influence  and 
effect  of  such  evidence,  there  is  no  test  by  which  it 
could  be  determined  whether  that  result  had  been 
attained.  No  man  of  a  high  sense  of  honour  would 
ever  trust  himself  to  sit  as  arbiter  in  a  case  where  he 
had  been  in  a  position  to  contract  the  bias  of  -a  pactisMi, 
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however  firm  hia  belief  in  his  ability  to  do  justice, 
because  he  would  be  conscious  of  the  want  of  a  touch- 
stone by  which  to  know  that  his  mind  was  not,  after 
all,  under  the  dominion  of  some  subtle,  sinister, 
influence.  No  legislative  command,  no  direction  from 
the  bench,  can  ever  shake  the  intuitive  conviction  of 
men  that  the  operations  of  the  mind  are  beyond  the 
control  of  human  law,  and,  as  a  consec^uence,  so  long  as 
statutes  allowing  the  accused  to  testify  exist,  so  long 
will  innocent  men  be  coerced  to  take  the  stand  1^  the 
dread  of  being  compromitted  by  their  silence.  These 
views  are  not  without  judicial  sanction"  (citing  State 
Y.  Lawrence,  57  Me.  581 ;  State  v.  Cleaves,  59  ib.  298 ; 
Slate  V.  Bartlett,  55  ib.  216  ;  Ruloff  v.  The  People,  45 
N.  T.  221).  Be  it  added  that  we  do  not  hold  with  the 
many  writers  who  regard  the  rule  excluding  parties 
from  being  witnesses  in  civil  cases  as  identical  in 
principle  with  that  which  excludes  the  accused  in 
criminal  prosecutions.  Suffice  H  to  say,  however, 
that  as  pointed  out  in  a  paper  on  "  Profert  of  the 
Person  in  Criminal  Cases,"  in  the  Central  Law  Journal 
of  the  15ih  nit.,  the  object  of  a  criminal  examina- 
tion is  not  merely  to  investigate  the  facts  and  discover 
the  truth  (which  is  the  province  of  the  grand  jury), 
but  to  obtain  a  fair  trial  of  the  accused,  using  only 
lawful  evidence;  while  the  introduction  of  the  prin- 
ciple in  question,  protecting  the  accused  (not  to  be 
confounded  with  the  rule  that  made  interest  a  dis- 
qualification in  civil  cases),  was  causally  connected 
with  the  manner  in  which  criminal  justice  was 
administered  prior  to  the  revolution  of  1688,  as 
pointed  out  by  Mr.  Maury.  "  Seeing,"  he  adds,  "  that 
this  great  principle  was  introduced  soon  after  the 
liberties  of  the  English  people  were  placed  on  a  more 
stable  foundation,  and  more  securely  guarded  against 
the  encroachments  of  prerogative,  we  do  not  think  the 
careful  student  of  the  criminal  jurisprudence  of  Eng- 
land can  fail  to  be  convinced  that  the  change  effected 
by  this  principle  was  not  unwarranted,  or  the  result  of 
a  sentimental  tenderness  for  criminals,  or  a  predilection 
for  bad  evidence,  or  a  connivance  at  crime,  as  Mr. 
Bentham  thought,  but  was  a  natural  sequence  of  the 
change  from  tyranny  to  liberty,  from  a  cruel  and 
truckling  judiciary  to  a  judiciary  made  independent, 
that  it  might  stand  indifferent  between  the  crown  and 
the  prisoner.  It  was  a  change  demanded  by  the  spirit 
of  an  age  which  had  no  tolerance  for  a  procedure  so 
intimately  associated  with  the  despotism  from  which 
the  nation  had  so  happily  escaped,  and  which  was  to 
the  mind  what  the  rack  and  the  thumb-screw  had  been 
to  the  body."  This  amelioration  was  effected,  says  Mr. 
Jardine  (Cr.  Tr.),  "  by  the  good  sense  and  humanity 
which  advancing  civilisation  has  necessarily  introduced 
into  our  institutions."  And  even  if  it  be  thought  that 
the  rule  ought  not  to  be  now  maintained  to  shield  the 
objects  of  a  criminal  charge,  it  is  still  quite  possible, 
with  Mr.  Goodeve,  to  distinguish  in  favour  of  retaining 
the  privilege  of  witnesses  as  to  questions  tending  to 
criminate  them. 


LEGAL  EDUCATION. 


"Thb  profession  of  the  law  is  as  ancient  as  justice,  as 
noble  as  virtue  itself.  But  it  necessarily  results  that  it 
calls  for  all  the  solicitude  of  government.  It  concerns 
too  closely  the  fortune,  the  honour,  and  the  life  itself  of 
citizens  to  be  neglected.  Those,  whose  purpose  it  is  to 
practise  it,  ought  to  be  held  to  make  proof  of  their 
studies,  of  their  capacity,  of  their  good  morals,  and  of 
their  probity." 

Since  this  eloquent  exclamation  of  d'Aguessean,  how 
much  has  been  said  and  written  on  the  subject  of  the 
reform  of  legal  education,  and  yet  still  tiie  qnestion 


remains  in  a  state  of  unrest.  Nay,  now  more  than 
ever  since  the  introduction  of  Lord  Selborne's  bill  into 
Parliament  for  the  creation  of  a  Stale  school  of  law, 
discontent  with  existing  systems  is  being  manifested 
wherever  English  law  holds  sway ;  and  the  legal  serials 
of  Canada  and  America,  alike  with  our  own,  present 
the  expression  of  a  common  feeling  that  the  time  is 
ripe  for  fresh  practical  consideration  of  the  educational 
requirements  that  should  be  exacted,  in  order  to  qualify 
the  present  generation  of  students  for  a  profession  that 
so  closely  concerns  "  the  fortune,  the  honour,  and  the 
life  itsetf  of  citizens."  Of  the  importance  of  this 
subject,  indeed,  it  cannot  for  a  moment  be  doubted 
that  the  Incorporated  Law  Society,  too,  is  profoundly 
sensible,  and  the  correspondence  published  in  our 
columns  in  reference  to  the  preliminary  examinations 
may  well  serve  to  add  a  stronger  zest  to  inquiry,  nor 
will  it  fail  in  atility  whether  the  result  be  to  establish 
that  the  prevailing  system  is  satisfactory  or  that  it  is 
susceptible  of  improvement. 

But,  however  much  is  to  be  demanded  in  the  way  of 
compulsory  education,  a  wide  margin  must  ever  remain 
for  the  exercise  of  voluntary  self-education.  Here, 
indeed,  the  field  is  limitless,  but  hardly  less  are  the 
difficulties  to  be  encountered ;  and  to  enlarge  the 
opportunity  for  independent  acquisition  of  knowledge, 
while  lessening  the  impediments  incident  to  it,  such 
associations  as  the  Solidtors'  Apprentices'  Debating 
Society  (whose  opening  meeting  is  elsewhere  announced) 
must  particularly  commend  themselves  to  the  attentioa 
of  ail  who  desire  to  acquire  or  strengthen  what 
Spencer  calls  "  intellectual  muscle."  We  cannot,  in- 
deed, too  strongly  impress  upon  apprentices  the  sub- 
stantial practical  advantages  to  be  tnus  derived,  and  we 
earnestly  recommend  the  association  to  their  notice. 
Few  better  aids  to  legal  education  exist,  and  none 
better  calculated  to  cultivate  and  develop  the  intel- 
lectual qualities  of  the  future  members  of  tne  solicitors* 
Erofesmon ;  and  truly,  the  apprentice  who  has  availed 
imself  of  this  resource  will  never  have  reason  to  think 
his  time  thrown  away.  He  will  have  gone  through  a 
preparation  perhaps  more  fitted  than  any  other  to 
render  him  expert  and  ready  in  the  performance  of  the 
active  functions  of  his  vocation,  and,  fadhtated  by  this 
preparatory  trial,  he  will  find  it  the  more  easy  to  dis- 
charge them.  Young  Indian  lawyers,  at  all  events,  have 
more  reason  to  find  fault  with  the  kind  of  trial  they 
have  to  pass  before  entering  into  practice,  as  would 
appear  from  the  following  extract  from  the  IncUan 
Spectator: — "The  younsr  Desai  of  Olpad,  who  re- 
turned from  Engliuid  the  other  day  after  qualifying 
himself  as  barrister,  has  passed  through  another  and 
a  less  pleasant  trial.  He  has  been  sat  upon  by  the 
orthodox,  and  has,  at  their  command,  eaten  of  the  '  five 
products  of  the  cow,'  and  re-entered  caste." 


QUABTEBLT  INDICES  TO  CASES. 

The  Index  to  Oasea  pnblisbed  qaarterly  In  this  Jomatl 
has  proved  of  so  much  practical  utility  to  the  profession, 
that  we  have  been  engaged  in  oonsidering  whether 
further  improvements  might  not  be  introduced ;  and  we 
hope  that  its  next  isBue  will  be  found  still  more  satis- 
faotory.  Inter  alia,  we  propose  to  add  references  to  the 
oases  in  the  "  Law  Beports,*'  fto.,  and  generally  to  make 
the  Index  as  complete  as  possible.  Meantime,  wis 
should  leel  obliged  to  aabsoriberB  for  any  aoggestions 
they  may  offer  on  the  aobjeot. 


CRmr  Jnsnoa  Mobbib  it  Boira. — Chief  JTustioe  Kotrls, 
who  with  his  wife  has  been  spendiog  part  of  his  holidays 
in  Rome,  has  had  a  private  audience  of  Leo  XLU.  befota 
leaving  for  Athena  and  Constantinople. 
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ON  BANKBUPTOT. 

The  followiDg  is  the  text  of  a  paper,  by  Mr.  W.  H.  S. 
Monoz,  the  learned  Chief  Olerk  of  the  Ooort  of  Bank- 
mptcy,  read  before  the  reoant  meeting  of  the  Booial 
Bcienoe  Oongrese  at  Nottingham : — 

Although  my  experience  of  bankruptcy  has  not  been 
a  very  long  one,  it  baa  enabled  me  to  arrire  at  some 
oondnsiona  on  the  subject  which,  in  vievof  the  contem- 
plated changes  in  the  law,  I  think  it  desirable  to  bring 
before  yon.  I  am  aware  that  oonolnsions  drawn  from 
the  present  state  of  the  law  and  practice  of  bankmptoy 
in  Ireland  cannot  be  applied  to  England  without  qnali- 
floation  ;  bnt,  discontent  with  the  existing  oonditions  of 
affairs  is  as  prevalent  on  one  side  of  the  Channel  as  on 
the  other,  and  the  ordinary  complaints,  moreover,  appear 
to  be  of  a  very  simitar  character  in  both  instances,  I 
may  add  that  Irish  creditors  have  given  a  practical 
verdict  on  the  merits  of  the  English  system  which  is 
not  without  its  significance.  The  Irish  Act  of  1872 
gave  the  creditors  the  option  of  having  the  bankrupt's 
estate  administered  by  a  Tmstee  and  Committee  of 
Inspection  instead  of  the  Official  and  Trade  Assignees, 
but  they  have  hardly  availed  themselves  of  this  option 
in  one  case  out  of  fifty.  The  chief  defects  of  the  system, 
however,  appear  to  exist  equally  in  both  countries,  and, 
in  my  opinion,  can  only  be  remedied  to  a  very  limited 
extent  by  any  amendment  of  the  law  or  increased 
activity  on  the  part  of  the  officials.  Organisstiou  on  the 
part  of  the  creditors  themselves  wonld,  I  believe,  accom- 
plish more  towards  removing  the  evilsoomplainedof  than 
all  other  remedies  pat  together.  These  evils  may  I  think 
be  classed  under  three  heads,  viz. : — 1,  Imperfect  realisa- 
tion of  the  bankrupt's  estate  (including  the  acceptance 
of  inadequate  compositions,  whether  in  bankmptoy  or 
Mrangement) ;  2,  Excessive  costs  in  ooUeoting  and 
distribnting  the  bankrupt's  assets;  and  8,  Errors  in 
destribution,  including  the  admission  of  debts  not  really 
due  (whether  wholly  or  in  part),  and  proportional  over- 

Eaymenta  to  particular  classes  of  creditors.  A  fourth 
ead — Delay — ^migbt  perhaps  be  added.  For  all  these 
defects  the  best  remedy  would,  I  think,  be  afforded  by 
the  formation  of  what  I  wonld  term  a  Creditors' 
Association,  considering  the  number  of  persons  in  this 
Kingdom  who  live  by  selling  goods  on  credit  and  who 
often  depend  on  payments  made  by  their  debtors  to 
meet  their  own  obligations.  There  should  be  no  difficulty 
in  founding  snch  an  association  provided  that  the 
poblic  was  satisfied  of  its  utility  ;  and  experience  seems 
to  prove  that  without  snch  a  central  organisation  the 
creditors  of  the  individual  bankrupt  or  arranging  debtor 
will  hardly  ever  be  found  ready  to  act  in  concert  In 
fact,  they  are  often  anawara  even  of  each  others  existence 
at  the  very  time  when  vigorous  and  united  action  on 
their  part  is  most  reqnislte.  The  association  oaght,  as 
I  sbaU  hereafter  notice,  to  be  made  to  a  large  extent  self- 
■upporting,  but  it  would  be  a  mistake  to  endeavour  to 
render  it  in  \Udf  a  commercial  success.  Its  object 
should  not  be  to  realise  a  profit  but  to  render  bank- 
rnptoiM  and  arrangements  more  productive.  I  shall 
point  oat  briefly  what  it  should  seek  to  aooomplish 
nnder  aaoh  of  the  heads  already  enumerated,  pointing 
oat  at  the  same  time  the  amendments  of  the  law  which 
■earn  to  me  desirable.  Before  entering  on  this  discussion, 
however,  I  may  state  that  the  amendment  of  the  law 
should  l)e  one  of  the  objects  of  the  association.  Ita 
managers  would  soon  become  aware  of  the  defects  of 
the  present  legislation,  and  would  be  the  most  competent 
persons  to  point  them  out  to  Parliament  or  in  many 
oases  to  the  judges  of  the  court ;  for  nnder  existing 
statutes  the   judges    possess   considerable    legislative 

g>wera^  exercisable  by  what  are  knowu  as  General 
rders ;  and  the  improvement  of  our  bankruptcy  legis- 
lation by  means  of  revised  Oeneral  Orders  is  not 
attended  with  the  difficulty,  delay,  and  expanse  that 
nsnally  occurs  in  the  amendment  of  the  statutes. 

The  first  defect  in  the  present  system  which  I  noticed 
is  the  imperfect  realisation  of  the  bankrupt's  estate. 
This,  together  with  the  cost  of  realising,  often  leads  to 
the  acceptance  of  insaffloient  compositions,  the  creditors 


believing  that  a  small  or  ill-secured  composition  is 
preferable  to  the  administration  of  the  estate  in  bank- 
ruptcy. Bankrupts'  stocks  as  a  rnle  sell  for  less  than 
their  intrinsic  value.  They  are  generally  not  of  a  very 
inviting  character,  and  no  one  attends  on  behalf  of  the 
creditors  to  bid  them  up  to  a  fair  prioa.  If  there  was  an 
association  willing  to  purchase  them  at  reasonable 
prices,  they  would  probably  realise  much  more  than  at 
present  withont  involving  any  pecuniary  loss  to  the 
society.  Again,  the  properties  of  bankrupts  are  often 
liable  to  mortgages,  rents,  or  other  charges,  which  make 
the  truBtee  or  assignees  very  cautious  about  interfering 
with  them,  espeoi^ly  if  the  funds  available  for  making 
good  the  losses  which  may  be  occasioned  thereby  are 
Boanty.  Valuable  interests  are  sometimes  saorifioed 
through  this  timidity,  and  even  where  a  sale  ultimately 
takes  place,  I  usually  find  that  little  or  nothing  has 
been  received  out  of  the  premises  during  the  interval 
between  the  bankruptcy  and.  the  sale,  while  head-rents, 
taxes,  and  interest  have  aooumulated,  and  the  premises 
have  not  improbably  fallen  into  disrepair.  An  associa- 
tion willing  to  pnrobase  mortgaged  premises  or  lease- 
holds in  which  there  is  any  interest,  or  to  indemnify  the 
trnstee  or  assignees  against  the  consequences  of  taking 
possession,  would  here  prove  of  great  utility  to  the 
creditors.  The  collection  of  debts  dne  to  the  bankrupt 
is  usually  vary  incomplete,  besides  occasioning  much 
expense  and  delay.  An  association  willing  either  to 
pnrobase  these  debts,  or  to  collect  them  at  snch  a  per- 
centagA  as  would  on  the  average  cover  the  expense  of 
ooUection,  wonld  greatly  increase  the  amount  derived 
from  this  source.  Questionable  assignments  of  portions 
of  the  bankrupt's  property,  moreover,  often  pass  nn- 
challenged  from  want  of  fnads  to  dispute  them.  An 
association  willing  to  advance  money  for  the  purpose, 
to  be  reimbnrsad  by  a  percentage  on  the  property 
recovered,  wonld  often  lead  to  snooessfnl  efforts  to  set 
these  transactions  aside ;  and  nothing  would  have  a 
greater  tendency  to  pnt  an  end  to  fraudulent  assign- 
ments than  the  certainty  that  they  would  be  disputed. 
Bills  of  exchange  and  promissory  notes,  too,  might 
sometimes  be  taken  up  with  advantage  when  the 
bankrupt  was  the  drawer  or  indorser  and  the  acceptor's 
name  was  good.  It  is  sometimes  very  difficult  to 
prevent  banks  from  receiving  (between  dividends  and 
securities)  more  than  twenty  shillings  in  the  ponnd  in 
respect  of  some  of  the  bills  held  by  them,  and  even 
where  this  is  not  the  oase,  the  additional  sum  that 
might  have  been  received  by  pressing  the  acceptor  is 
lost  to  the  estate.  As  to  insufficient  or  dishonest  com- 
positions, I  have  already  noticed  that  a  great  check 
would  be  given  to  them  by  rendering  bankruptcies  mora 
prodnotive.  But  the  association  shonld  not  stop  here. 
It  shoald  be  a  part  of  its  business  to  watch  arrange- 
ments and  compositions,  to  hold  proofs  of  debt  and 
proxies  for  snch  creditors  as  were  willing  to  pay  a  trifling 
charge  for  the  purpose,  and  to  turn  every  suspicious 
transaction  into  bankruptcy.  When  speaking  of  dis- 
honest compositions  or  arrangements,  I  do  not  refer 
solely  to  those  in  which  the  sum  offered  is  too  small. 
In  many  cases  the  amount  is  sufficient,  but  is  payable 
by  promissory  notes  bearing  either  the  name  of  the 
debtor  alone  or  of  the  debtor  together  with  some  man 
of  straw.  In  the  interval  between  the  resolution  and 
the  maturity  of  the  notes  the  debtor  or  bankrupt 
makes  away  with  bis  property  and  possibly  absconds, 
leaving  little  or  nothing  for  his  creditors,  or,  to  vary 
the  programme,  he  pays  some  of  the  notes  leaving  the 
others  unpaid,  thus  adding  fraudulent  preferenoe.to  the 
fraudulent  disposition  of  his  assets.  Indeed,  the  notes 
actually  paid  may  be  those  payable  to  relatives  or  friends 
to  whom  nothing  is  really  due,  and  whose  names  were 
plaoed  on  the  oomposition  list  by  a  further  act  of  fraud. 
On  the  proper  mode  of  preventing  this  last  kind  of  frand 
I  shall  touch  hereafter,  but  at  present  I  will  say  that  I 
think  the  Creditors'  Association  should  set  its  face  against 
all  compositions  payable  by  bills  of  exchange  or  promis- 
sory notes.  The  advantage  to  the  creditor  of  a 
negotiable  instrument  with  such  names  to  it  is  seldom 
considerable,  and  when  payment  by  instalments  baa  to 
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be  aooapted,  a  cash  payment  made  tbrongh  the  oonrt — 
no  creditor  to  receive  anything  nmil  enongfa  bad  been 
lodged  to  pay  that  instalment  to  all — seems  to  me  the 
proper  mnde  of  liqaidation.  When  the  amoaot  lodged 
'waa  iasafficient  and  bankruptoy  did  not  gnpervene,  the 
anm  lodged  should  be  divided  rateably.  This  system 
'wonld  not,  of  coarse,  dispense  with  the  sureties  (or 
surety)  who  might  be  bound  to  lodge  enongh  money  to 
cover  one  or  more  of  the  instalmeota  in  case  the  prin- 
cipal neglected  to  do  so,  and  banks  would  soon  find 
m  des  otadvaooing  money  on  the  secnrity  of  the  ioatal- 
menta  to  be  lodged,  together  with  the  personal  under- 
taking of  the  borrower.  That  the  promissory  note 
system  is  eminently  aasatisfaotory  will,  I  think,  be 
admitted  ;  and  the  proportion  of  these  notes  which  are 
ever  negotiated,  in  Ireland  at  least,  appears  to  be  very 
small. 

With  regard  to  the  realisation  of  the  bankrupt's 
eotate  bat  little  amendment  ia  the  law  seems  reqaisite. 
O  -eater  facilities  for  selling  mortgaged  property  should, 
however,  be  given  to  the  assignees  or  trustees,  and  it 
should  be  provided  that  the  landlord  or  mortgagee  oonld 
not  require  them  to  pay  any  larger  sum  than  the  net 
amount  received  by  them  out  of  the  premises  until  a 
demand  of  possession  had  been  made  and  compliance 
therewith  refused — such  possession,  if  given  to  the  land- 
lord, to  terminate  the  lease  and  liberate  the  assignees 
or  trustee  from  all  further  or  personal  liability  in 
relation  to  it.  The  assignees  or  trustee  should,  also,  be 
empowered  to  compel  any  creditor  to  realise  all  collateral 
•ecarities  whioh  he  held,  unless  the  person  giving  them 
was  in  substance  a  surety  tor  the  bankrupt,  and  to  retain 
uy  dividends  payable  to  him  until  these  securities 
were  realised.  But,  this  latter  point  would  be  un- 
important if  the  suggestion  snbsequen  tly  made  as  regards 
■ecured  creditors  should  be  adopted. 

The  second  evil  to  which  I  referred  is  the  large 
amount  of  costs  and  expenses  incurred  in  bankruptcies. 
Here  the  association  oonld  not  effect  so  much  as  in  the 
former  instance,  and  its  chief  utility  would  perhaps 
ooosifit  in  calling  the  attention  of  the  judges  to  the 
detects  in  the  Oeneral  Orders,  and  of  Parliament  to  the 
defects  in  the  existing  law.  In  my  capacity  of  taxing 
officer,  I  have  been  struck  with  some  of  the  anomalies 
of  the  scale  of  solicitors'  costs — anomalies  which,  I 
believe,  exist  equally  in  England.  Thus,  when  the  act 
<rf  bankruptcy  is  absconding,  sittings  for  the  examination 
of  the  bankrupt  are  fixed  and  advertised  in  the  usual 
way ;  a  summons  requiring  his  attendance  for  examina- 
tion is  issued  with  full  knowledge  that  it  cannot  be 
served— or  perhaps  it  it  served  on  some  member  of  his 
family,  and  an  affidavit  of  service  duly  sworn  and 
placed  on  the  files  of  the  court  though  the  man  is  1,000 
miles  away.  The  sitting  duly  comes  oS ;  the  bankrupt 
is  called  and  does  not  appear;  an  order  is  made  up 
»nd  filed  solemnly  recording  this  tact ;  and  the  solicitor, 
in  addition  to  the  various  preliminary  charges,  becomes 
entitled  to  the  highest  fee  that  is  allowed  for  any 
attendance  at  court  I  The  higher  or  lower  scale  of  costs 
depending  on  the  estimated  assets  not  the  amount 
actually  realised,  the  taxing  officer  is  compelled  to 
follow  this  estimate  even  when  its  error  is  manifest ; 
and  it  is  even  contended  that  when  the  bankrupt  has 
made  no  estimate  of  his  assets  (which  often  oconrs  in 
the  very  poorest  cases)  the  higher  scale  becomes  ipm 
facto  applicable!  Besides,  however,  calling  attention 
to  anomalies  of  this  kind  there  is  one  thing  which  the 
associatioB — if  allowed  a  locus  «ta>uii— oonld  accomplish 
direptly.  It  could  employ  an  agent  to  attend  on  the 
taxation  of  solicitors'  costs  and  see  that  these  were 
reduced  to  their  legitimate  figure.  My  own  experience 
has  satisfied  me  of  the  difficulty  of  taxing  costs  properly 
when  there  is  no  real  opposition.  An  energetic  opponent 
almost  always  detects  errors  and  overcharges  which 
would  otherwise  have  escaped  me;  and  it  may  be 
remembered  that  a  solicitor  does  not  suffer  either  in 
purse  or  in  reputation  by  including  in  his  bills  of  costs 
overcharges,  or  charges  for  work  not  done  at  all,  which, 
if  inserted  in  an  ordinary  tradesman's  bill,  would  be 
regarded  as  monstrous.    The  object  of  the  association, 


however,  should  not  he  simply  to  cut  down  the 
solicitors'  charges.  Ooe  who  has  really  done  his  utmost 
for  the  benefit  of  the  estate  should  be  dealt  with  liberally, 
while  the  mere  cost-maker  should  experience  no  mercy. 
The  solicitor  should  be  fairly  remunerated  for  everr 
real  service  conferred  by  him  in  realising  the  estate  and 
keeping  down  the  claims  against  it ;  bat  the  largest  bills 
of  costs  are  sometimes  famished  in  cases  where,  though 
all  the  forms  permitted  by  the  court  have  been  exhausted, 
there  has  been  positive  neglect  as  regards  everything  of 
practical  valne.  I  may  here  remark  that,  in  my  opinion, 
the  solicitor's  remuneration  for  business  transacted  out 
of  court — in  collecting  debts,  tor  instance,  and  other- 
wise realising  the  bankrupt's  estate — shoald  be  made 
more  largely  dependent  on  results  than  at  preseot. 
The  higher  and  lower  scales  of  costs,  moreover,  shoald 
be  extended  to  charges  and  sales  by  mortgagees,  or  else 
the  costs  of  charge  and  sale  should,  in  the  absence  of 
special  circumstances,  be  limited  to  a  percentage  on 
the  proceeds.  Solicitors,  moreover,  are  not  the  only 
persons  whose  charges  require  to  be  watched  and 
moderated.  Auotiooeers,  valuators,  acoountants,  care- 
takers, and  employees  of  every  kind  (to  say  nothing  of 
sheriffs)  frequently  seek  to  retain,  or  to  exact,  more 
than  they  are  entitled  to,  and  sometimes  succeed.  If 
such  charges  were  subjected  to  the  sorntiny  of  an  agent 
of  the  association,  they  might  often  be  reduced.  In  this 
respect  the  Irish  system  of  official  assignees  seems  to 
me  preferable  to  the  trustee  system  adopted  in  England. 
The  official  assignee  must  vouch  all  his  aoconnts  before 
an  officer  of  the  court  at  a  public  sitting  held  for  the 
purpose,  and  this  officer  is  bound  to  disallow  every 
item  which  be  regards  as  improper.  Having  been 
passed  as  correct  by  the  officer,  there  is  a  further  public 
audit  of  the  account  before  the  judge.  At  either  of  these 
public  sittings  an  agent  of  the  society  could  attend  and 
object  to  any  item  which  seemed  excessive  or  improper. 
This  last  remark  applies  equally  to  the  third  defect 
which  I  noticed  in  the  present  bankruptcy  system- 
errors  in  the  distribution  of  the  funds.  No  debt  is 
admitted  in  an  Irish  bankruptcy  until  it  has  been 
brought  before  a  judicial  officer  at  a  public  sitting  at 
which  any  interested  party  can  object.  The  presence 
of  an  agent  of  the  association  at  these  meetings  would, 
however,  prove  of  great  use  to  the  presiding  officer,  who 
at  present  has  ofbea  to  start  the  objection  himself,  and, 
no  doubt,  in  some  cases  fails  to  do  so ;  but  the  great 
utility  of  such  an  agent  would  be  in  arrangements,  where 
the  officer  is  in  fact  bound  to  admit  any  debt  returned 
on  the  debtor's  statement  of  affairs,  unless  some 
interested  party  objects  to  it.  It  has  been  held  that 
the  arranging  debtor  cannot  get  his  certificate  of  con- 
formity without  providing  a  composition  for  all  the 
creditors  returned  on  his  statement  of  affairs  whose 
debts  have  not  been  judicially  disallowed,  and  it  would 
evidently  be  unjust  to  deprive  him  of  his  certificate 
because  some  of  his  (alleged)  creditors  do  not  choose  to 
bring  forward  their  claims  for  investigation  before  the 
court.  A  formal  objection  by  an  interested  party  wonld 
o  mpel  them  to  do  so,  when,  I  believe,  it  wonld  often 
appear  that  the  debt  could  not  be  proved,  or  at  least 
conid  not  be  proved  for  the  full  amount  returned  in  the 
debtor's  statement  Here,  however,  I  think  an  altera- 
tion of  tlie  law  is  desirable.  The  arranging  debtor 
should  he  held  to  have  satisfied  all  his  obligations  when 
he  has  paid  the  composition  to  all  creditors  whose  debts 
have  been  proved  or  admitted  in  the  matter ;  and  if  a 
creditor  having  notice  of  the  proceedings  neglects  to 
take  the  proper  steps  to  have  his  debt  proved  or 
admitted,  the  consequences  of  his  neglect  shoald  be  the 
same  as  in  bankraptoy.  With  this  alteration  in  the 
law,  there  is  no  reason  why  proofs  and  claims  should  not 
be  scmtinised  with  as  much  oare  in  arrangements  as  in 
bankruptcies ;  and  the  court  should  have  power  to 
increase  the  amount  of  the  composition,  in  case  it 
appeared  that  the  amount  of  debts  placed  on  the  com- 
position list  was  materially  lass  than  those  returned  on 
the  statement  of  affairs.  An  arranging  debtor  could 
then  gain  little  by  returoiog  sham  debts  as  due  t->  his 
friends  on  bis  statement  of  affairs ;  more  especially  it 
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all  proofs  and  olaims  were  iDvestigated,  and  as  far  as 
possible  disposed  of,  before  a  resolation  accepting  or 
rejecting  the  composition  was  arrived  at.  Arrangements 
in  fact  sboald  be  in  all  respects  assimilated  with  com- 
positions after  bankruptcy. 

Another  serioaa  error  in  distribntion  takes  place  as 
regards  secured  creditors,  using  that  phrase  in  its  widest 
sense  for  creditors  who  have  any  other  mode  of  procur- 
ing payment  of  the  debt  except  the  ordinary  dividend 
out  of  the  bankrupt's  estate.  Here,  I  think,  an  amend- 
ment of  the  law  is  requisite,  and  I  will  briefly  indicate 
what  I  think  that  amendment  ought  to  be.  I  would,  as  I 
have  intimated,  treat  every  creditor  who  has  any  other 
remedy  for  any  part  of  his  debt  as  a  secured  creditor, 
the  only  exception  being  when  the  other  person  who  (or 
whose  property)  was  liable  could  prove  against  the 
bankrupt's  estate  for  any  payment  whioh  he  might  have 
to  make.  This  wonld  be  the  case,  for  instance,  if  the 
other  person  was  a  surety  for  the  bankrupt,  or  if  the 
bankrupt  had  given  him  a  bill  or  promissory  note  for  a 
debt  due  by  the  bankrupt,  which  he  afterwards  dis- 
oounted.  But  wherever  the  liability  was  not  of  this 
character — wherever  payment,  if  made  by  the  other 

farty,  would  really  go  to  relieve  the  bankrupt's  estate — 
would  require  the  scoured  creditor  to  make  an  estimate 
of  the  value  of  his  securities,  and  to  prove  against  the 
bankrupt's  estate  for  the  balance  only.  This  estimate 
should  be  subject  to  the  same  provisions  as  regards  re- 
demption and  realisation  with  the  estimates  of  the 
value  of  securities  made  under  the  present  system ;  bnt, 
I  wonld  allow  the  creditor  to  amend  his  estimate  at  any 
time  before  the  final  dividend,  on  satisfying  the  court 
that  any  depreciation  which  had  taken  plaoe  in  the 
value  of  the  securities  was  not  the  result  of  his  own 
default.  With  this  change  in  the  law,  a  sooiety  willing 
to  purchase  securities  at  their  estimated  value  (when 
satisfied  that  they  were  worth  it)  would  often  prove  a 
great  boon  to  all  parties  concerned.  The  amendment 
of  the  law,  however,  is  what  seems  to  me  really 
essential.  Using  the  phrase  "seoured  creditor"  in  its 
widest  sense,  I  would  only  allow  him  to  prove  against 

'  the  bankrupt's  general  estate  for  the  ambunt  whioh 
wonld  be  totally  lost  in  case  he  did  not  prove,  or  which, 
if  not  proved  by  him,  wonld  be  proved  by  some  one 
else.  Whether  his  security  consists  of  a  lien  on  the 
bankrupt's  estate^  or  on  some  one  else's  estate,  or  in  the 
personu  liability  of  some  one  else,  or  in  a  right  to 
a  dividend  ont  of  some  other  estate  seems  to  me 
immateriaL  If  the  creditor  can  obtain  full  payment 
of  his  debt  otherwise  than  by  means  of  a  dividend  out 
of  the  bankrupt's  estate,  I  would  give  him  no  dividend 
ont  of  it ;  and  if  he  can  obtain  payment  of  part  of  the 
debt  otherwise  than  by  means  of  the  dividend,  I  would 
give  him  no  dividend  npon  that  part  of  it.  I  would, 
moreover,  exclude  any  proof  of  debt  upon  a  oon  tract  or 
oovenant,  the  sole  object  of  whioh  was  to  secure  a  debt. 
A  proof  for  the  amonnt  of  the  debt,  less  by  the  value 
of  the  security  (it  any),  would  suffice  to  meet  all  the  ends 
of  justice.  It  seems  to  me  ineqaiCable  to  permit  a 
creditor  to  prov;  for  the  whole  amonnt  of  his  debt  as 
unsecured,  and  at  the  same  time  for  the  value  of  a 
oovenant  by  the  bankrupt  to  insure  his  life  in  order  to 
■eonre  it.  At  all  events,  the  creditor  should  be  bound 
to  apply  the  dividends,  or  the  value  of  the  covenant, 
towufds  keeping  up  the  policy,  and  should  give  the 
estate  credit  for  the  increased  value  of  the  policy  when 
the  dividends  were  exhausted. 

If  this  amendment  of  the  law  was  adopted,  it  wonld 
tender  my  next  head  of  faulty  distribntion  unnecessary — 
viz.,  payment  of  full  dividends  where  only  a  part  of  the 
debt  is  due,  the  residue  having  been  discharged  other- 
wise than  out  of  the  bankrupt's  estate  after  the  proof 
of  debt  was  admitted.  Thus,  the  fdll  amount  of  £100 
is  due  on  foot  of  a  bill  of  exohaage  when  proof  is 

.admitted,  bat  is  reduced  to  £25  before  a  dividend  is 
declared  by  payments  from  other  parties.  The  creditor 
receives  his  dividend  on  £100,  whioh  is  really  four  times 
the  rate  at  which  the  dividend  is  declared.  It  is  true 
that  he  is  not  to  receive  more  than  twenty  shillings  in 
the  pound  in  all ;  but  there  is,  in  fact,  no  machinery  for 


ascertaining  whether  he  has  or  has  not  received  more 
than  that  snm  in  respect  of  this  particular  bill,  and  it 
is  plain  that  his  dividend  may  be  altogether  in  excess  of 
those  paid  to  the  other  creditors,  even  where  the  total 
payments  fall  short  of  twenty  shillings  in  the  pound. 
But,  whatever  beoomes  of  the  law  on  this  point,  every 
creditor  who  receives  payment  of  any  part  of  his  debt 
from  other  sources  should  be  bonnd  to  give  information 
forthwith  to  the  trustee  or  assignee,  and  some  penalty 
sbonld  be' imposed  in  oases  where  this  information  was 
withheld.  TUl  this  is  done,  the  qualification  whioh  the 
judges  introduce  into  their  jndgments — that  the  creditor 
is  not  to  receive  in  all  more  than  twenty  shillings  in  the 
pound — ^is  a  mere  salvo.  The  creditor  is  not  bonnd  to 
mark  the  payments  made  on  account  on  his  bills  of 
exchange.  Even  if  be  did  so,  the  person  to  whom  the 
bill  is  prodnoed,  on  payment  of  the  dividend,  probably  - 
has  not  at  hand  the  information  whioh  would  enable 
him  to  say  whether  more  or  less  than  twenty  shillings 
in  the  pound  had  been  paid ;  and  if  he  had  that  infor- 
mation in  examining  a  bundle  of  perhaps  over  100  bills, 
the  fact  that  one  or  two  had  been  fully  discharged 
wonld  probably  escape  his  observstion.  Payment  of 
more  than  twenty  shillings  in  the  pound,  in  respect  of 
one  or  more  of  a  batch  of  bills,  is  not,  I  believe,  an  an- 
nsnal  ooonrreooe ;  but  I  have  not  heard  of  an  instance 
in  which  it  was  detected  in  the  offioe  of  the  Official 
Assignee.  I  am  strongly  of  opinion  not  only  that  all 
payments,  otherwise  than  ont  of  the  bankrupt's  estate, 
should  be  forthwith  notified,  bnt  also  that  the  debt 
should  be  immediately  reduced  by  the  amonnt  so  noti- 
fied, whether  it  is  due  on  foot  of  a  bill  of  exchange  or 
otherwise. 

Landlords  are  another  class  of  creditors  who  seem  to 
me  nnduly  favoured  under  the  present  system.  I  wonld 
abolish  the  right. of  distress  after  bankruptcy  unless  the 
trustee  or  assignees  aooepted  the  tenancy.  They  might, 
on  their  acceptance,  be  bound  to  pay  the  rent  in  full, 
and  to  make  good  any  bresohea  of  covenant  which  had 
occurred ;  but  if  they  disclaimed  and  gave  up  posses- 
sion of  the  premises,  I  wonld  leave  the  landlord  to 
prove  for  his  rent,  and  for  any  other  losses  whioh  he  had 
sustained,  as  an  ordinary  creditor.  The  question  is 
sometimes  complicated  by  the  existence  of  a  mortgage. 
In  that  case,  I  wonld  allow  the  trustee  or  assignees  to 
serve  a  notice  on  the  mortgagee,  requiring  him  either  to 
take  possession  and  pay  the  rent,  or  else  to  give  up  his 
mortgage— the  adoption  of  the  former  alternative  ren- 
dering him  subject  to  the  ordinary  liabilities  of  a  mort- 
gagee in  possession.  Leases  often  contain  clanses  against 
alienation  without  the  landlord's  consent.  I  would  en- 
able the  Oonrt  of  Bankruptcy  to  dispense  with  these 
clauses  in  case  such  consent  was  unreasonably  with- 
held. Clanses  of  forfeiture  in  case  of  bankruptcy  are 
likewise  not  infrequent.  Kow,  since  the  landlord  can 
require  the  trustee  or  assignees,  within  a  limited  time, 
either  to  accept  the  lease  and  pay  the  rent  in  full,  or 
else  to  give  up  the  land — thus  affording  him  all  the 
benefits  of  a  forfeiture— there  is  no  rational  gronnd  for  a 
forfeiture  on  bankrnptoy,  and  the  court  should  be  at 
liberty  to  relieve  against  it.  Every  device  for  rendering 
the  bankrupt's  property  nnavailable  after  adjudication 
should  be  discouraged.  The  landlord  should  not  be 
permitted  (even  under  the  pretext  of  a  oontraot  for 
valuable  consideration)  to  assist  in  defrauding  the  credi- 
tora  He  has  in  justice  a  right  either  to  his  rent,  or  to 
his  land  and  dividend  ;  but,  I  cannot  see  that  he  has  a 
right  to  anything  more.  For  example,  A  sells  goods  on 
cradit  to  B.,  who  stores  them  on  land  which  he  rents 
from  O. — which  is  no  unusual  case.  B.  beoomes  a 
bankrupt.  Where  is  the  justice  of  paying  C.  in  full, 
while  A.,  out  of  whose  goods  the  payment  was  made,  ■ 
receives  a  small  dividend,  or  perhaps  nothing  at  allf 
The  law  of  distress  has  been  already  limited  in  the  case 
of  bankruptcy.  If  natural  justice  is  consistent  with  its 
limitation,  why  not  also  with  its  abolition  ?  I  may  add, 
that  where  a  distress  is  made  before  bankruptcy  I 
woijd  plaoe  it  on  the  same  footing  with  an  execution 
for  the  like  amount.  < 

Acothei  species  of   faulty  distribnticn  consiBta  in 
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paymeut  of  dividends  to  money-Ienden  who  have 
Bwollen  tbeir  real  demands  by  interest  at  exorbitant 
rates,  and  even  by  oompoand  interest.  Here,  also,  an 
amendment  of  the  law  is  requisite,  tfaongh  something 
might  be  eSeoted  if  an  agent  of  the  association  was 
present  to  expose  the  nature  of  the  transaction  when- 
ever snob  a  olaim  was  brought  forward  for  proof. 
Persons  in  diffloalties  often  borrow  money  at  the  most 
extravagant  rates,  the  lenders  being  well  aware  that  the 
risk  of  bankruptcy  is  considerable.  I  would  propose 
that  interest  at  a  rate  exceeding  10  per  cent,  should  not 
be  allowed  on  any  debt  until  all  the  other  creditors  had 
been  paid  in  full,  and  that  oompoand  interest  shonld  like- 
wise be  disallowed.  Nor  would  I  permit  this  rule  to  be 
varied  although  bills  of  exohange  had  been  obtained,  or 
judgments  entered  op  in  respect  of  the  interest  in  ques- 
tion. Snch  an  enactment  might  lessen  the  amount  of 
these  loans,  but  that  would,  I  think,  be  a  step  in  the 
right  direotion.  Loans  at  very  high  rates  of  interest 
seldom  enable  a  man  to  right  himself,  and  when  they 
fail  to  accomplish  that  object  they  almost  always 
diminish  the  dividends  which  are  paid  when  bank- 
ruptcy finally  supervenes.  It  is  time  that  we  regarded 
bankruptcy  as  one  of  our  institutions,  and  looked  on 
devices  for  unduly  deferring  the  catastrophe  as  forms 
of  oonoealed  fraud.  When  a  man  cannot  meet  his 
liabilities  in  full,  and  has  no  prospect  of  being  able  to 
do  so,  he  shonld  squander  no  more  of  his  creditors' 
money,  and  shonld  proceed  without  delay  to  make  a 
fair  distribution  of  what  he  has  left.  Nor  shonld  he 
make  any  payment  in  fnll  whether  under  pressure  or 
otherwise,  for  against  such  pressare  the  conrt  of 
Bankrnptoy  can,  and  will,  protect  him,  if  appealed  to 
for  the  pnrpose.  This  protection,  however,  is  now 
granted  in  arrangements,  only  on  oondition  of  the 
arranging  debtor  paying  the  costs.  It  is  otherwise  la 
bankraptoies.  I  would  here,  also,  assimilate  the  law  in 
the  two  oases,  and  remove  all  hindrances  to  the 
oomplete  protection  of  deficient  estates.  TheJ  arrang- 
ing debtor  should  of  course  satisfy  the  oourt  that  the 
estate  was  really  deficient.  In  somtinisiog  proofs  of 
debt  and  other  claims,  none  require  greater  care  than 
jndgments  obtained  a  short  time  before  the  failare — 
especially  when  obtained  by  defanlt.  Snob  proofs 
oonld,  even  under  the  existing  law,  be  impeached  by  the 
agents  of  the  association ;  bnt  I  shonld  be  disposed  to 
enact  that,  whenever  a  judgment  has  been  obtained  by 
default  within  six  months  ^fore  the  filing  of  a  petition 
in  arrangement  or  bankruptcy,  the  creditor  shonld 
prove  upon  the  consideration  for  the  judgment  Where 
that  was  established — for  the  fnll  amount — I  wonld 
«lIow  him  to  add  the  costs  of  the  judgment  to  his 
claim,  but  overmarking  the  judgment  should  be  pnnished 
by  the  loss  of  the  oosts. 

Lastly,  the  asseoiation  might  Moompllsh  a  good  deal 
towards  {preventing  an  necessary  delay  in  the  realisation 
and  distribntion  of  the  bankrupt's  assets.  What  is 
called  the  law's  delay  is  very  froinently  the  solicitor's 
delay ;  bnt  solicitors'  delays  are  largely  increased  by  the 
present  soale  of  oosts,  which  renders  it  quite  a  laborious 
■ndsrtaking  to  draw  them' in  the  first  iastance,  and  to 
tax  them  in  the  second.  I  had  lately  before  me  a  bill 
of  costs  containing  8,6S0  items,  the  average  amount  of 
an  item  being  under  five  shillings.  As  I  can  only  devote 
one  day  in  the  week  to  the  taxation  of  costs,  the  time 
which  the  solicitor  required  to  vouch  the  various  items 
comprised  in  the  bill  in  question  may  be  imagined.  A 
simpler  scale  of  oosts,  accompanied  with  fines  for  over- 
charges, would  rednoe  the  labour  of  the  taxing  o£9aer 
by  nine-tenths,  and  that  of  the  solicitor  in  preparing 
and  vouching  his  bills  of  costs  by  at  least  one  half ;  and 
it  may  be  remarked  that  when  there  is  any  pressure  of 
business  in  a  solicitor's  office  the  task  of  drawing  a  bill 
of  costs,  comprising  all  the  mnltitarioas  items  included 
in  the  present  so^e,  is  naturally  deferred  for  a  more 
oonvenient  season.  Independently  of  this,  however,  an 
association  whose  agents  were  constantly  on  the  watch 
would  abridge  the  duration  of  the  present  proceedings 
in  various  ways.  Trnstees,  assignees,  solicitors  would 
all  be  anzioos  to  avoid  being  btooght  before  the  ooart 


on  a  well-founded  oharfie  of  delay,  and  the  pnrcbs 
made  by  the  association,  especially  those  of  outstaading 
debts,  would  enable  estates  to  be  wound  np  at  ao  earlier 
period. 

AUDIENCE     OF     S0LICIT0B8    UNDER    THB 
PREVENTION    OF   OBIMES   ACT. 

On  the  20th  Inst.  ICr.  David  Lynoh,  Barrister-at-L»w, 
opened  aa  inquiry  In  the  County  Coorthoase,  Tralee, 
into  the  applications  of  persons  in  the  ooonty  of  Eer^f 
for  compensation  ondei  the  19th  section  of  the  Fm- 
vention  of  Crimes  Aot. 

The  case  of  Patrick  Murphy  having  been  oalled  on, 

0.  Sagntond,  stikted  that  before  the  applioation  was 
gone  into  he  had  a  preliminary  objection  to  make.  He 
objected  to  the  appearance  of  any  solioitor  in  these 
oases,  the  words  of  the  Aot  being  that  the  partiea 
shonld  be  represented  by  connseL 

Mr.  J.  W.  BoeMt,  solioitor,  who  appeared  for  the 
applicant,  hoped  the  Commissioner  would  give  a  wider 
Interpretation  to  the  word  "counsel "  than  that  insisted 
upon  by  Mr.  Raymond.  He  submitted  that  the  word 
"counsel"  did  not  necessarily  mean  barrister,  bat  meaot 
any  practitioner  who  gave  legal  advice  or  assistance  to* 
suitor. 

Mr.'LTitCH  pointed  out  that  under  the  Petty  Sessions 
Aot  a  counsel  was  a  person  who  had  been  oalled  to  the 
Bar,  and  if  it  had  that  meaning,  then  how  was  he  to  give 
it  a  different  interpretation  nnder  the  present  Aot,  which 
stated  that  "The  parties  should  be  heard  personally  or 
by  oonnsel."  It  appeared  to  him  that  the  word 
"  counsel "  meant  a  barrister  either  at  the  inner  or  tba 
oateir  Bar. 

Jiaynumd. — A  eolicitor  appearing  in  this  way  inoan  • 
■erions  liability. 

Mr.  F.  O.  Downing,  solicitor,  who  was  concerned  for  • 
number  of  applicants,  regretted  exceedingly  that  this 
objection  had  been  made  by  a  member  of  the  KMry 
Bar.  As  long  as  he  had  the  honour  of  practising  as  a 
solicitor  in  Kerry  the  greatest  amity  and  good  feeling 
had  existed  between  the  dilFerent  brauohea  of  the  pro^ 
fession.  In  any  action  the  solioitors  intended  to  take  at 
that  investigation  they  never  meant  to  derogate  from 
the  rights  or  privileges  of  the  Bar.  They  merely 
intended  to  vindioate  what  they  believed  to  be  their 
own  rights.  They  were  of  opinion  that  the  Legislatare 
never  contemplated  that  in  every  small  case  of  this 
description  the  parties  should  be  put  to  the  serious 
expense  of  bringing  oonnsel  down  from  Dublin  to 
represent  them.  Such  an  interpretation  of  the  Aot 
would  involve  the  greatest  hardship  to  the  claimants 
and  the  ratepayers  interested  in  opposing  the  appli- 
cation. The  word  *■  counsel "  might  mean  a  bMTIstar, 
but  be  submitted  that  there  were  no  words  in  the 
section  excluding  a  solioitor  from  appearing  at  the 
investigation.  He  was  informed  that  at  Ballinaaloe  Mr. 
Byrne,  Q.O.,  who  had  been  deputed  to  hold  a  similar 
inquiry,  decided  that  solicitors  could  appear  before  him ; 
and  he  therefore  asked  for  the  sake  of  aniformity  and 
for  the  sake  of  the  public  interest  that  in  the  exeroiM 
of  the  discretion  wbioh  ho  had,  and  which  it  was  his 
duty  to  interpret  liberally,  ho  should  not  exclada  the 
professional  tody  of  whom  he  (Mr.  Downing)  happened 
to  be  the  senior,  from  appearing  before  him.  If  ha  did 
his  decision  wonld  cause  serious  hardship  to  tho 
parties  interested  and  great  dissatisfaotion  to  we  pabUo 
generally. 

Mr.  Neligan,  solicitor,  oonourred  in  the  obserrations 
of  Mr.  Downing. 

Mr.  J.  P.  Broderiek,  solicitor,  who  was  also  coneemed  in 
a  nnmber  of  cases,  said  he  should  regard  it  as  the  most 
extraordinary  and  unmitigated  slight  upon  the  pro- 
fession to  which  he  had  the  honour  to  belong  if  tho 
word  "  counsel "  were  held  to  bear  the  limited  meaning 
wbioh  was  sought  to  be  put  upon  it  by  interested 
members  of  the  Bar.  At  the  last  assises  Judge  Barry 
said  he  considered  it  a  great  misfortune  that  Aots  of 
Parliament  were  framed  in  England,  because  English 
draftsmen  were  sapremely  ignorant  of  the  reqairemento 
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of  tUi  ooantty ;  and  in  that  observation  of  hia  lordohip 
h«  entirely  oononrred.  He  had  reoeired  very  large  fees 
from  the  parties  for  whom  be  was  oonoemed  on  the 
express  aasaranoe  that  he  should  not  employ  ooansel, 
beoaase  his  olients  did  not  believe  in  ooansel,  nor  had 
they  any  oonfldenoe  in  them. 

ATr.  B.  O'O.  Horg«m  endorsed  the  sentiments  of  the 
preeediog  speakers,  and  pointed  oat  that,  as  his  olients 
were  anaUe  to  fee  ooansel,  it  sorely  ooold  not  be 
•xpeoted  that  he  shoold  tee  them  oat  of  his  own 
poobet. 

Ra/jfnumd  entirely  reoiprooated  the  kindly  feelin((s 
referred  to  by  Mr.  Downing,  bat  at  the  same  time  he 
was  boond  to  stand  op  for  the  rights  of  his  order,  and 
he  thwefoce  oalled  apon  the  Uommissioner  to  oonstrae 
the  seotion  striotly. 

Mr.  LzKOH  said  he  had  listened  throaghont  the  oaee 
to  the  very  able  argomenta  addressed  to  him.  He  had 
nothing  to  say  to  qaestions  of  hardship  or  inoonvenienoe. 
He  had  merely  to  determine  the  meaning  of  the  Aot  of 
Parliament  under  whioh  he  was  sittiog.  The  words  of 
the  Aot  were  that  "  the  parties  shall  be  heard  personally 
or  by  ooansel,"  and  his  sole  doty  was  to  say  what  was 
the  meaning  he  attaobed  to  the  word  ooansel.  In  hia 
opiDion  the  word  ooansel  had  a  well-defined  and  weU- 
anderstood  meaning,  namely — a  gentleman  who  had 
been  oalled  to  the  Bar  and  who  aoted  on  behalf  of 
clients.  Having  heard  that  this  point  was  to  be  raised 
he  looked  into  the  several  Aots  of  Parliament  in  whioh 
the  word  ooansel  was  osed,  and  he  foond,  for  Instanoe, 
that  oonnsel  were  ezoloded  from  practising  in  registry 
ooarts  in  Dablin,  whereas  solicitors  were  allowed  to 
praotis*.  Qaestions  of  hardship  shoold  be  addressed 
to  the  Legislatare  and  not  to  him,  as  he  said  he  had 
only  to  determine  what  was  the  meaning  to  be  attaobed 
to  the  word  "ooansel.'*  In  his  opinion  it  meant  a 
gentleman  who  had  been  called  to  the  Bar,  and  not  a 
•olioitor. 

'  Mr.  Broderiek. — Then  we  decline  to  instraot  ooansel  in 
Miy  oi  these  oases. 

UessrsL  Downing,  Brodariok,  Neligan,  Boehe,  M.  J. 
Horgan,  B.  Haggard,  B.  O'O.  Horgan,  and  0.  Morphy, 
the  solicitors  engaged  in  the  several  eases  then  left  tiie 
oonrt. 

Mr.  Lthoh  decided,  in  consequence  of  this  incident^  to 
proceed  first  with  the  cases  in  which  ooansel  had  been 
instmeted  before  the  investigatiao  opened. 

In  the  same  Oonrt,  on  the  31st  inst., 

Mr.  W.  T.  SdigoM,  solicitor,  applied  to  the  Chairman 
for  permission  to  aot  for  Thomas  Clifford,  whose  case 
was  shortly  to  be  taken  op. 

The  Obubmah  said  that  yesterday  morning,  imme- 
diately after  the  commission  opened,  when  the  first 
ease  was  oalled  on— namely,  that  of  Patrick  Morphy, 
jonior — Mr.Raymond, oonnsel, rose andobjeoted,  and  said 
that  be  (Ohairman)  had  no  jotisdiotion,  ander  seotion  10, 
sab-seoldon  1,  of  the  Prevention  of  Crimes  Act,  to  hear 
a  solicitor.  He  called  apon  him  to  give  an  iuterpreta- 
tion  of  the  words  of  the  Aot  of  Parliament.  He  had  the 
qoesiion  very  f ally  aigoed  and  discassed  between  the 
ooansel  and  the  solicitors  present  in  oonrt,  and  Mr. 
Baymond's  application  amonnted  to  this  to  him— Was 
he  entitled,  by  the  Act  of  Parliament  ander  which  he 
tax,  legally  to  hear  a  solicitor  advocating  on  behalf  of 
either  party  f  He  caref ally  considered  the  words  of  the 
Act  of  Parliament,  and  also  the  provisions  of  other 
Aots  of  Parliament,  and  he  came  to  the  ooaolasion  that 
be  had  no  diaoration  whatever  in  the  matter  when  the 
Act  said  that  parties  would  be  heard  personally  or  by 
ooansel.  Having,  therefore,  come  to  the  oondnsion 
that  he  had  no  discretion,  he,  with  very  great  re> 
lootance — ^for  he  believed  he  was  coeroed  by  the  Act  of 
Parliament — agreed  not  to  bear  solioitors.  Of  coarse, 
having  roled  that  yesterday  the  same  roling  shoold  be 
made  asain  to-day. 

Mr.  NeUgan. — Yes,  bat  in  case  that  counsel  withdraw 
their  obieotion  f 

The  OHAntKui  said  that  certainly  there  was  no  choice 
on  the  p*rt  of  the  ooansel  as  to  the  solicttors  in  a  qaas- 


tioa  whioh  was  ruled  on  by  the  court  at  the  commence- 
ment of  the  investigation.  He  was  asked  to  give  an 
interpretation  of  the  Aot  of  Parliament,  and  he  gave  it 
in  the  only  way  whioh  he  believed  he  oonld  give  it,  and 
he  did  not  see  any  w&y  to  go  baok  from  any  interpreta- 
tion which  he  beUeved  to  be  right. 

Mr.  Broderiek,  solioitor,  said  that  they  had  held  a 
oonfsrence  of  the  profession  to-day,  and  that  they 
(the  solioitors)  had  come  in  the  belief  and  in  the  oon- 
fldenoe that  the  objection  would  not  be  made  to-day, 
otherwise  they  would  have  adhered  to  the  resolutioii 
yesterday  to  leave  the  court  and  not  appear  at  all,  as 
they  considered  it  an  unmerited  slight  npon  their  branch 
of  the  profession. 

The  OaaaxAH.— Too  don't  mean  to  say  that  I  have 
passed  any  slight  npon  your  profession  f 

Several  Solicitors. — Oh  I  no,  certainly  not. 

Mr.  Btoderielc—l  would  disclaim  any  sooh  thing.  It 
is  entirely  in  this  extraordinary  Aot  of  Parliament. 

Raymond. — No  slight  has  been  passed  by  anyone; 
it  was  in  oonseqoencs  of  the  Aot  of  Parliament  it  was 
necessary  to  make  that  application.  There  has  since 
been  an  application  by  counsel  to  vrithdraw,  but  there 
is  no  doubt  that  counsel  only  should  be  heuxl,  ezoept 
the  parties  personally.  The  ruling  which  the  oonrt 
made  yeeteraay  is  quite  correct.  I  am  very  sorry  the 
matter  could  not  be  arranged.  It  is  not  merely,  as  we 
said  before 

The  CHumtAH—'It  is  nseless  to  discnsa  it  further. 

The  solicitors  again  left  the  court,  and  the  applicant 
decided  to  go  on  with  the  case. 

In  the  same  Court,  on  the  SSrd  insi, 

Mr.  ffeliga*,  solicitor,  said  that  the  members  of  his 
profession  bad  given  the  matter  involved  in  the  roling 
of  the  court  on  Friday  last  their  most  careful  attention, 
and  they  were  glad  to  find  that  the  public  opinion  of 
the  oouotry  had  amply  justified  the  eonrse  they  had 
adopted.  They  felt  that  they  oould  without  loss  of 
dignity  or  self-respect,  reoonsider  their  position.  They 
had  done  so ;  and  having  regard  to  the  public  intereete 
involved  in  this  Aot  of  Parliament,  and  its  serious 
importance  to  Individoals  and  looalities,  and  in  fact 
to  the  due  administration  of  justice,  they  thonght  that 
having  vindicated  their  position,  they  ought  no  longer  to 
be  an  obstaole  to  a  more  effeotaal  working  of  the  Aot ; 
and  they  were  now,  as  they  always  bad  been  until  the 
ezoase  was  raised,  prepaMd  to  instraot  barristers  in 
snob  oases  as  the  parties  desired  them,  always  main- 
taining their  own  right  tb  appear  as  ratepayers,  with- 
ont  counsel,  before  the  iDvestigation, 

After  some  further  discussion,  the  subject  was  allowed 
to  drop. 

PBESENTATIUN  TO  MB.  HENBT  HUMPHBEYa 

The  Associated  Olerks  of  Petty  Sessions  in  Ireland, 
at  their  annual  meeting,  paid  a  graoef  nl  compliment  to 
their  president,  Mr.  Henry  Humphreys  of  Cork  (author 
of  a  work  on  "  Jastioes  of  the  Peace  "),  by  presenting  to 
him  a  handsome  silver  tea  and  coffee  servioe,  valae  for 
120  guioeas,  in  token  of  their  esteem  for  bis  personal 
character  and  worth,  and  as  a  grateful  recognition  of 
the  many  benefits  they  have  derived  from  the  measurea 
sooceasf ally  promoted  by  him  for  their  advancement. 


LORD  SAIiISBUBT  ON  POLICE  XNTEBBOOA- 
TORIKS. 

The  Marquis  of  Salisbury  presided  at  the  Hertford 
Quarter  Sessions  on  the  18th  inst,,  and,  in  delivering 
tbe  ohaige  to  the  grand  jury,  said  there  was  one 
droumstanoe  which  oame  ont  in  two  of  the  oases  on 
whioh  he  should  like  to  make  an  observation.  It 
appeared  that  in  two  of  tbe  cases  some  of  the  evidence 
oonsisted  of  statements  made  by  the  prisoner  to  tbe 
police,  in  one  case  in  reply  to  what  seemed  to  be  almost 
a  crosa-examination  on  the  part  of  the  poliosman,  and 
in  the  other  in  reply  to  a  ohallenge  from  the  ofBoer,  and 
in  both  cases  the  poUoeman  were  in  plain  olothes. 
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EvideDoa  of  this  kind  maat  form  part  of  the  material 
on  whioh  a  jnry  mast  base  a  deiision,  and  it  ooald  not 
be  exoladad  from  a  ooart  of  jastioe.  He  did  not  wish 
to  attach  any  blame  to  the  policemen,  who  oo  donbt 
anted  in  accordance  with  what*  they  believed  to  be 
their  dnty;  bat  he  drew  attention  to  it  becaaae  it 
appeared  to  him  that  there  was  a  danger  of  a  practise 
growing  ap  whioh  was  inoonBistent  with  the  piinoipleB 
-  with  whioh  the  law  was  administered  in  this  oonntry. 
The  law  declared  that  a  prisoner  shoald  not  be  examined 
as  to  his  innocence  or  guilt,  except  in  ooart^  With  the 
merits  or  demerits  of  this  lole  tUey  bad  no  osnoero, 
bat  surely  while  that  was  the  rale,  it  was'  inconsistent 
that  a  private  cross-examination  sbonld  take  place.  If 
it  were  desirable — and  he  wonid  give  no  opinion  as  to 
whether  it  were  or  were  not — that  prisoners  shoald  be 
examined,  at  least  it  shoald  be  done  in  open  ooart, 
before  jndges  and  jariea,  and  with  the  assistanoe  of 
connsel. 


ENGLISH,  BCOTCH,  AND  IRISH  JUDGMENTS. 

Among  the  statutes  of  importanoe  to  the  legal  pro- 
fession passed  last  sesaion  is  the  Inferior  Coarts  Judg- 
ments Extension  Act,  1882  (45  &  46  Vict.,  o.  81),  which 
was  printed  in  the  September  number  of  the  Imib  Journal 
SqmrU.  It  dealp  with  a  anbject  which  oooapies  the 
attention  of  Parliament  less  frequently  than  it  ought — 
namely,  the  closer  association  of  the  three  kingdoms  in 
legal  administration.  Ireland  faas  laws  based  on  the 
same  principles  as  the  laws  of  England ;  Scotland  is  a 
part  of  the  same  island,  under  the  same  Crown  and 
Parliament,  and  all  three  possess  the  same  ultimiite 
Court  of  Appeal ;  and  yet  the  law  Coarts  of  each  look 
npon  the  Courts  of  the  others  as  foreign  Coarts.  The 
attitude  of  Scotch  lawyers  towards  Euglish  law  is  not 
unnaturally  that  of  some  suapicioa.  They  are  jealous 
of  the  legal  system  under  which  they  were  educated, 
and  are  iooliaed  to  suspect  designs  on  the  part  of  their 
more  powerful  neighbour  to  swamp  their  own  jurispru- 
dence in  his  own.  It  wooid,  no  donbt,  be  a  great 
advantage  if  the  three  kingdoms  had  but  one  system  of 
law  between  them ;  but  if  an  assimilation  took  plaoe, 
there  is  no  reason  why  full  weight  should  not  be  given 
to  those  points  in  whioh  the  Scotch  differs  from  the 
English  law.  As  things  stand,  it  was  not  till  1868  that 
judgments  in  the  Courts  of  one  of  the  sister  kingdoms 
bad  any  validity  or  recognition  in  the  Courts  of  the 
others.  It  was  neoessary  in  E  tglaud  to  bring  an  aotion 
on  a  Bootoh  judgment  just  as  en  a  French  or  an  Austrian 
judgment.  A  system  by  wh  ch  the  judgments  of  the 
superior  Courts  of  one  of  the  three  kingdoms  might  be 
registered  iu  the  others  was  established  by  31  A  82  Vict., 
0.  64.  Inferior  Court  judgments  were,  however,  left  as 
before.  Probably  Scotland  lost  most  by  this  omission, 
beoanse  her  inferior  Courts  have  a  larger  jurisdiction 
than  those  of  her  neighbours.  It  was,  probably,  for  this 
reason  that  no  opposition  came  from  the  quarter  whence 
alone  it  was  possible  to  the  bill,  whioh  is  now  an  Act ; 
but  the  Act,  as  we  shall  see,  is  disfigured  by  some  pro- 
Ttsions  whioh  can  only  be  accounted  for  by  the  existence 
of  some  international  jealousy  nnworthy  of  any  one  of 
of  the  three  ooantries  involved. 

The  first  nine  sections  of  the  Act  require  little  more 
than  statement  without  comment.  Judgments  obtained 
in  inferior  Courts  In  England,  Scotland,  or  Ireland  are 
to  entitle  the  judgment  creditor  to  a  certificate  of  the 
officer  of  the  Court  on  payment  of  a  fee.  This  certi- 
ficate may  be  registered  in  an  inferior  Court  in  either  of 
the  other  two  kingdoms.  Process  may  then  issue  in 
the  new  Court  as  if  the  judgment  were  one  of  its  own. 
At  this  point  we  oome  nron  one  of  the  limitations 
placed  on  the  operation  of  the  Act.  The  process  is  only 
to  be  against  the  "  goods  and  chattels  "  of  the  judgment 
debtor.  His  land  cannot  be  taken,  neither  can  his  per- 
son. This  limitation  cannot,  of  course,  be  justified  on 
principle,  and  is  an  illustration  of  a  weakness  in  the 
British  Parliament  to  make  to  bites  of  a  oherry.  In  ten 
years'  time  or  so,  some  case  of  extreme  hardship  will 
ooour,  when  another  Act  will  be  passed,  extending  the 


present  Act  to  executions  against  land.  It  is  notioeable 
that  the  Act  of  1868  was  not  limited  to  exeontioo 
against  goods,  but  gave  the  registered  judgment  the 
same  effect  as  a  judgment  of  the  Court  in  whioh  it  was 
registered;  so  that  the  present  limitation  is  all  the 
more  glaringly  anoecessary.  Section  9  provides  that  no 
judgment  shall  be  registered  in  an  inferior  Court  which 
amounts  to  a  greater  sum  than  that  over  which  the 
Court  has  jurisdiction.  Sootoh  inferfor  Court  judgments, 
whioh  may  be  prevented,  under  this  provision,  from 
registration  in  EngUsh  or  Irish  inferior  Courts,  maf, 
however,  be  registered  under  the  Aot  of  1868  in  the 
superior  Coarts.  A  similar  privilege  is  not  given  to 
English  and  Irish  judgments,  probably  beoaoae  it  waa 
supposed  that  the  jurisdiction  of  English  and  Irish 
inferior  Courts  would  always  be  coextensive,  and  those 
of  Scotland  more  extensive  than  either.  Changes,  how- 
ever, may  take  plaoe.  It  woald  have  been  well  to 
make  the  Aot  more  elastic  and  capable  of  sarviving  any 
Bach  changes. 

Section  10  evidently  contains  the  main  difficulties  of 
the  Act.  It  provides  that  "  this  Aot  shall  not  apply  to 
any  judgment  pronounced  by  any  inferior  Court  in 
England  against  any  person  domiciled  in  Scotland  or 
IreUind  at  the  time  of  the  commencement  of  any  aotion, 
unless  the  whole  cause  of  action  shall  have  arisen,  or 
the  obligation  to  whioh  the  judgment  relates  ooght  to 
have  been  fulfilled,  within  the  district  of  snch  inferior 
Court,  and  the  summons  was  served  npon  the  defendant 
personally  within  the  said  district"  Similar  provisions 
relate  to  the  judgments  in  Scotland  and  Ireland,  and  a 
certiorari  or  similar  process  in  a  superior  Court  is  given 
to  enable  registration  to  be  prevented.  It  is  useless 
now  to  discuss  the  smaliness  of  the  policy  which  was 
unable  to  allow  that  the  Courts  of  each  of  the  three 
kingdoms  might  be  trusted  to  see  that  judgments  were 
not  obtained  without  dae  notice  to  the  defendant,  but 
it  may  foe  pointed  out  that  the  usefulness  of  the  Aot  is 
largely  impaired  by  this  provision.  Take  the  case  of 
the  judgment  of  an  English  inferior  Court  whioh  it  is 
propos^  to  enforce  in  Scotland.  It  is  not  enough  that 
the  creditor  has  a  judgment;  he  must  have  a  judgment 
of  peculiar  sanctity.  He  mast  oonsider  whether  the 
defendant  was,  when  the  action  was  oommenoed, 
domiciled  iu  Sootland.  If  so,  the  judgment  is  useless 
unless  two  oironmstanoes  accompany  it — (1)  that  the 
whole  cause  of  aotion  arose  in  the  distriot,  or  the  obli- 
gation ooght  to  have  been  fulfilled  in  the  district ;  and 
(3)  that  the  summons  was  personally  served  on  the 
defendant  within  the  district.  To  give  an  illustration. 
If  a  Scotchman  goes  away  from  Brighton  without 
paying  his  hotel  bill,  he  cannot  be  effectaally  sued  in  the 
Brighton  County  Court  unless  he  oan  be  served  within 
the  Brighton  district.  This  limitation  as  to  personal 
service  goes  far  to  nullify  the  Act,  which,  moreover, 
brings  into  fresh  use  the  very  inconvenient  test  of 
domicile— one  of  the  most  difficult  of  questions  to  decide, 
and  one  which  ought  not  to  be  employed  as  a  test.  It 
will  never  be  safe  to  assume  that  an  Irishman  or  a 
Sootohman  is  not  domiciled  in  those  oountries.  The 
Irishman  may  be  an  absentee  landlord,  and  the  Scotch- 
man frequently  retains  some  interest  in  the  soil  of  his 
birth.  Moreover,  a  man  may  have  two  domioiles;  and  if 
one  of  these  is  not  English  it  is  of  little  use  to  obtain  a 
judgment  in  an  English  County  Coart  with  a  view  to 
registration.  Of  oonrse,  if  a  judgment  to  which  the 
Act  does  not  apply  is  registered  and  execution  issaed, 
the  creditor  wiU  be  guilty  of  a  trespass  in  addition  to 
exposing  his  proceedings  to  the  certiorari  allowed  by  the 
Act. — Law  Journal. 


JusTios  Mauls  was  singularly  dexterous  in  picking 
looks,  and  which  he  could  not  only  open  bat  dose  again, 
with  no  other  appliance  than  a  stout  piece  of  wire.  He 
had  acquired  the  art  by  the  frequent  loss  of  his  keys 
when  at  the  bar.  He  used  to  tell  the  stoiy  how  upon 
one  occasion  he  astonished  a  oonntry  locksmith  who 
had  been  oalled  in  and  pronounced  a  portmauteaa 
beyond  his  skill,  and  which  the  jadge  opened  with  < 
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CONDITIONS  OF  SALE. 

Mr.  £.  C.  Ellis  writes  as  follows  to  th«  Lom  IVmcf .- — 
"  In  response  to  your  invitation  to  your  Babsoribers  to 
offer  snggeations -on  the  proposed  ^  Lavi  Timu  Oondi- 
tions,'  I  venture  to  make  the  following  observations  as 
to  the  deposit  and  memoraDdnm  of  agreement : — By 
condition  8  it  is  provided  that  the  pnrobaser  shall 
immediately  after  the  sale  pay  to  the  vendor  or  his 
Bolioitor  the  deposit.  In  yonr  observations  on  the 
memoraudam  yon  state  that  the  memorandam  oan 
either  take  the  form  of  an  agreement  between  the 
parties  or  of  an  acknowledgment  by  the  pnrohaser 
with  an  agreement  to  complete,  and  a  ratifloatiou  by 
the  anotioneer  as  agent  for  the  vendor,  and  yon  suggest 
that  the  latter  form  is  preferable.  The  form  of  memo- 
randam, however,  given  by  yon  applies  to  the  oase  of  the 
vendor's  solicitor  reoeiving  the  deposit  and  confirming 
the  sale,  both  of  which  he  is  expressed  to  do  as  agent 
of  the  vendor.  Now,  grave  objections  appear  to  me  to 
present  themselves  to  the  nse  of  the  word  's^ent,' 
either  as  applied  to  the  solicitor  or  the  anotioneer.  In 
the  case  of  EdgtU  v.  Day  (18  L.  T.  Rep.  N.  B.  829)  it 
appeared  that  £>.  instructed  the  defendant,  a  solicitor, 
to  sell  certain  real  estate.  By  the  conditions  of  sale  the 
deposits  were  to  be  paid  to  the  defendant  as  '  agent  of 
the  vendor.'  The  defendant  attended  the  sale,  and  re- 
ceived the  deposits,  giving  raoeips  in  which  he  described 
himself  as  *  agent  of  the  vendor.'  E.  having  demanded 
the  deposits,  the  defendant  claimed  to  hold  them  as 
•takeholder  till  the  completion  of  the  sale.  In  an 
action  by  the  executrix  of  E.  to  recover  the  deposits  and 
interest  at  6  per  cent,  it  was  held  that  the  defendant 
was  a  mere  agent,  and,  as  snob,  was  bound  to  band 
over  the  deposit^  to  his  principal,  and,  having  failed 
to  do  BO,  was  liable  to  pay  interest  at  6  per  cent,  during 
the  time  that  the  money  was  in  his  hands.  The  oase 
of  JSaringUm  v.  Hoggati  (1  B.  &  Ad.  677)  was  cited, 
being  the  oase  of  an  anotioneer,  in  which  L  ird  Tenderden 
was  represented  to  have  expressly  said  that  if  the 
auctioneer  had  been  an  agent  he  would  have  been  liable. 
It  seems,  therefore,  that  a  solicitor  signing  the  form  of 
memorandum  proposed  in  yonr  article  would  be  liable 
to  hand  the  deposit  over  to  the  vendor  whether  the 
pniohase  were  completed  or  not,  and  that  a  similar 
result  would  obtain  in  the  case  of  an  auctioneer.  I 
would  suggest  therefore,  that  tor  the  word  '  agent,' 
'  stakeholder '  should  be  substituted  in  reference  to  the 
receipt  of  the  deposit,  and  would  submit,  with  great 
deference,  for  your  ooosideration,  the  following  form  of 
memorandum  which  I  invariably  make  use  of  myself  in 
Mies  by  auction  : — 

••  MsM0Blin>t7K, 

"I  ,  of  ,  do  hereby  acknowledge  that 

at  the  sale  by  auction  this  day  of    .  18    ,  of 

the  property  mentioned  in  the  within  particulars,  I  was 
the  highest  bidder  for  lot  ,  and  was  declared  the  pnr- 
ohaser thereof,  subject  to  the  within  conditions,  at  the 
price  of  jKiunds,  itad  that  I  have  paid  the  sum  of 

*  pounds  by  way  of  deposit  and  in  part  payment  of 

the  said  purchase  mooey  to  Messrs.  as  stake- 

holders, and  I  hereby  bind  myself,  my  heirs,  exeoutors, 
and  administrators,  to  pay  the  remainder  thereof,  and 
to  complete  the  said  purchase  according  to  the  aforesaid 
oonditiooB. 

£    I.    d. 

"  Purchase  money     .... 

"Deposit  ...... 


"Balance 


"  As  agents  for  the  vendor,  we  oooflrm  this  sale, 

and  as  stakeholders  acknowledge  to  have  received  the 
deposit  above  mentioned. 

"Abstract  to  be  sent  to  ." 


Pabliairntabt  Papbbs. — The  proceeds  of  the  sale  of 
Parliamentary  papers  in  the  last  financial  year  was 
£8,019  lOs.  lid. 


THE  LAW  OP  LIBEL. 

Mr.  T.  Hughes,  Q.O.,  Judge  of  the  Nantwioh  County 
Court,  on  the  11th  inst.,  gave  as  important  decision  on 
the  law  of  libel  by  deciding  that  an  editor  might  alter  an 
advertisement  to  prevent  a  libel.  An  application  had 
been  made  by  Dr.  Hackie,  of  the  Warrington  Qvardimt, 
for  a  small  account,  the  payment  of  which  had  been  re- 
fused on  the  ground  that  he  had  changed  "  machina- 
tions" to  "doings."  This  was  brought  forward  as  a  test 
case  and  decid^  in  favour  of  the  newspaper. 


TEXT-BOOK.  ADDENDA. 

[From  ths  Lai»  /ourual.'i 

Bvddey  on  the  Oompania  Aett  {3rd  Edition)  169. 

When  the  Coart  is  satisfied  that  the  business  for  which 

a  company  was  formed  cannot  be  carried  on,  a  winding-np 

order  will  be  mada,  thoagh  the  company  is  not  insolvent, 

and  sgainst  the  wishes  of  a  majority  of  shareholders  (In  re 

Haven  Gold  Mining  Comjpany,  £1  Law.  J.  Bep,   Chano, 

242)— 0.  A. 

PartUum  A<*1 1868,  s.  8. 

Skelford't  Real  Property  Slaiatei,  74S. 
Where,  under  an  order  mads  in  a  partition  action  during 
the  infancy  of  parties  entitled,  land  has  been  actually  sold, 
snch  land  will  thenceforth  devolve  as  personal^  (Uordaunt 
V.  Benvell,  61  Law  J.  Bep.  Cbaoc  247). 

Sugden  on  Powen,  819. 
An  agreement  by  trustees  of  a  settlement  to  lesse  the 
property —"  the  lessee  to  do  the  necessary  repairs" — was 
held  within  a  power  to  lease  to  any  person  who  should  im- 
prove or  repair  the  properfy,  or  covenant  to  do  so  [Doe  v. 
WUheri,  2  B.  (fe  Ad.  896  ;  1  Law  J.  Bep.  K.  B.  S8  ques- 
tioned] Tnueott  v.  Diamond  Boek  Boring  Company,  61  Law 
J.  Rep.  Chaoc.  269)— 0.  A. 

Bodgti  on  Maiimtyt,  ISO. 
Where  directors  of  a  railway  bompany,  whose  borrowing 
powen  were  exhausted,  raised  a  loan  by  means  of  a  trans- 
action which  was  in  effect  a  mortgage  of  rolling  stock  under 
the  guise  of  a  nominal  sale,  in  an  action  against  the  com- 
pany a  defence  that  the  transactioD  was  vltra  vim  was  held 
good  at  law  ( Yorlahire  Raihoay  Wagon  Company  v.  Madvrt, 
61  Law  J.  Rep.  Cbano.  253). 


APPOnrXMElfTS  AND  FROMOTIOHS. 

NoTA  Bsra.— Information  Intended  for  publication  nndar  tbe  abor* 
heading  should  reach  us  not  later  thaa  Friday  morning  In  each 
week,  aa  publication  la  otherwise  delayed. 

Mr.  Alfred  C.  Wallace,  solicitor,  has  been  elected 
Town  Clerk  of  Limerick. 

Mr.  H.  Story  has  been  elected  Clerk  of  Petty  SesnooB 
for  Monasterevan. 

Mr.  N.  Taylor  has  been  elected  Clerk  of  Petty  Sessions 
for  Fintooa. 

Mr.  James  M.  Lowry,  B.A.,  has  been  promoted  to  the 
position  as  a  FirstOlass Clerk  in  the  Consolidated  Record 
and  Writ  Office,  vacated  by  the  decease  of  Mr.  B.  W. 
Buchanan,  M.A. 
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CO&EESPOHDJSNCE. 

lnUtn  mtd  canuiUMieaMMW  Utlrndtdfur  raiUtaUtn,  and  aMnutd 
la  Thi  Koctob,  M  Opptr  aadMB»-tln*C,  DiibUn,  nuut  k*  authtiMiiattd 
bif  iha  nmau  of  Uu  wrUar^  tut  moBMgriiy  far  pubUeaUOH^  bitl  as  • 
gtutnuitu  €f  good  /aUh, 

THE   PRELIMINART  EXAMINATION. 

TO  XHI   BDITOB  OV  THB  HUSH  LAW  TimS. 

8n,— I  tally  i^i«e  with  ■•  Timon "  that  the  "  Pre- 
liminary" should  be  gaoh  aa  Examination  as  woald 
enanre  the  poweasioa  of  a  fairly  liberal  education  by 
members  of  our  profession. 

The  malapropi$mt  that  I  have  heard  from  professional 
brethren's  lips  at  times,  and  the  gross  ignoranoe  at 
other  times,  hare  often  made  me  blush  for  the  profes- 
pioDi  and  causes  me  to  long  for  a  preliminary  test  of 
•duoation  which  would  obviate  similar  displays  from 
tbe  ooQing  race. 

Wbj  not  add  Oreek  and  French  to  the  oonrse,  and 
some  alternative  snbjeots,  such  as  Enclid,  Algebra, 
Boglish  Literature,  and  Modem  History  r 

I  am  not  an  advocate  for  a  hard  and  fast  list  of  aab- 
jeots.  Difference  of  taste  and  capacity  should  always  be 
ooQsulted,  and  the  Oxford  undergraduate  plan  adopted 
in  examinations  as  far  as  possible. 

I  lately  heard  a  solicitor  explaining  away  a  oonfaslon 
«(  names  borne  by  a  certain  individual  in  a  certain  case ; 
and  meaning  to  say  that  one  of  the  names  was  an  alioM, 
he  solemnly  informed  the  bench  that  it  was  "  merely 
MoliN." 

For  goodness  sake  let  as  have  saoh  an  entrance 
•xamination  as  will  prevent  suoh  bttiia  in  future ;  else 
we  shall  have  members  of  our  learned  (t)  profession 
soon  calling  oJt&u— owing  to  assooiatioo  of  ideas— by  the 
iamiliar  mUiu  of  Arabi*. 

ToniB, 

A  SiuonoB. 

TO  TBI  SniTO*  or  TBI  IBISB  LAW  TnOS. 

Bib, — It  Is  not  my  intention  to  endeavour  to  oonvinoe 
.the  person  styling  himself  "Benefloinm"  that  the 
preliminary  examination  is  not  a  proper  test  of 
•dooatioD,  or  that  it  is  less  difficult  than  the  B.A. 
examination  of  the  Boyal  University,  as  I  would  hardly 
be  justi&ed  in  asking  you  to  give  space  to  a  letter 
ha^ng  snoh  an  objeot.  "  Benefloinm  "  appears  to  be  an 
Individual  who,  like  a  noted  character  in  one  of  Byron's 
poems,  has  no  great  love  for  learning  or  the  learned ; 
and,  if  he  thinks  that  the  fact  of  his  having  passed  the 
preliminary  examination  entitles  him  to  oonsider  him- 
self properly  educated,  of  course  that  is  a  matter 
entirely  for  himself ;  yet»  notwithstanding  his  simulated 
indignation,  I  say  that  every  word  in  my  former  letter 
Js  perfectly  true,  and  the  Incorporated  Law  Society 
nnst  know  that  it  is  true,  and  I  sincerely  hope  that 
they  will  give  it  their  consideration,  as  there  is  no 
other  subject  they  oould  give  their  attention  to  with 
more  advantage  to  the  profession. 

Education  is  still  advancing,  and  probably  will  oon- 
tlnne  to  do  so,  if  ignorance  can  find  no  ablm  advocate 
than  poor  "  Benefioiom." 

Toon 

asth  Oct.,  1883.  Tnmi. 


LAW  STTOBfTS'  JOTJBSAL. 

KING'S  INNS. 

MiOBAXUtAB  Sbbsion,  1883. 

LEGAL    EDUCATION. 

OaoBM  V.  Habt,  Esq.,  King's  Inns  Frafsssor  of  the 
Law  of  Personal  Property,  Pleading  Ptsotice^  and  Evidenoe, 
will  deliver  his  Course  of  Lectures  in  the  Lecture  Room,  at 
the  King's  Inns,  on  Tuesdays  and  Fridays  daring  the 
Miohaebnss  Session. 


Profesior  Habt  will  lecture  during  the  Session  on  "  Hie 
Law  of  Feisonal  Property."  The  books  to  be  referred  to  in 
connexion  with  the  oonne  will  be  "  Williams  on  Personal 
Property,"  "Snell's  Principlss  of  Equity,"  and  "Broom's 
Commentaries  on  the  Common  Law. 

The  First  Lectors  will  be  delivered  on  Friday,  the  Srd 
November,  at  half- past  Four  o'clock. 

The  Lectures  of  the  Professor  will  be  delivered  at  Five 
o'clock,  p.m.,  but  all  Students  are  to  be  in  attendaniie  in 
the  Lecture  Room  at  half-psat  Four  o'olook,  p.m. 

The  Course  will  contain  Twelve  Leetures,  all  open  to  the 
Publio. 

Dnrbg  Mlchselmas  Session,  attendance  on  the  Lectures 
of  any  one  of  the  Law  Professors  in  the  Univenity  of 
Dabliil,  in  addition  to  any  other  required  attendance^  will 
be  accepted  in  Hsu  of  attendance  upon  the  King's  Inns 
Professor  of  Constitntional  and  Criminal  Law,  and  the  Law 
of  Torts,  and  such  attendance  followed  by  attendance  on 
the  King's  Inns  Professor  when  appointed,  commencing  in 
Hilary  and  ending  in  Easter  Session,  188S,  will  be  deemed 
•n  attendance  on  a  oontinaoas  Couise  within  the  meaning 
of  Holes  X.  and  XUL 

"  X. — A  oontinaoas  Coarse  of  Lectures  shall  be  delivsrsd 
by  each  of  the  Professors,  oommenoing  in  Miehaalmas  Term 
in  each  year,  and  oonsiiting  of  Three  Tenns  of  Lectures. 
The  number  of  Lectures  in  each  term  shall  be  Twelve^  and 
the  qualifying  nomber  to  be  attended  by  each  Student  shall 
be  nine  " 

"XHI. — Each  Student  must  attend  three  terms  of  the 
Lectures  of  each  of  the  two  Professors  at  the  King's  Inns, 
and  of  two  of  the  three  Professors  in  the  Law  School  of 
Trinity  College,  Dublin,  including  at  least  one  complete 
Course,  commencing  with  MiduMlmas  Term,  with  each 
of  two  ProFessors.  Attendance  at  Lectures  may  be  com- 
menced with  any  Term,  but  mast  extend  over  two  years  at 
the  least.  The  Courses  to  be  completed  commencing  With 
Michaelmas  Term  may  be  seleoted  by  the  Student,  and 
may  be  attended  in  the  same  year." 

SKtraet  from  DoBLor  UnriBBRr  CAuarsAB  f»r  1888. 

Monday,  October  SOth,  International  Law  Lectures  b^in* 
Tuesday,  October  81st,  Civil  Law  Lectares  begin. 
Wednesday,  November  1st,  Feudal  and  English  Law 
Iieotnres  he^n. 

By  Order, 

JOHN  D.  O'HANLON, 

&tu2er-2VMfifrsr. 
Kurd's  Innb,  19th  October,  1883. 


THE   IirOORPORATSD   LAW   SOCIETT 
OF  IRELAND.] 

80UCIT0BS'  APPRENTICES. 

NOTIOt. 
An  Examination  in  the  business  of  the  last  Session  of 
Lectures  will  be  held  on  TVetday,  the  7th  day  of  N^ovember, 
1S8S,  for  the  convenience  of  Oentlemen  who  were  unavoid- 
ably prevented  from  attending  the  regular  Examination  in 
last  July.  A  ny  fu«&  QentUman,  ifduiniu  ofhemg  txamimiti, 
wUl]^ea$e  to  iatd  in,  on  or  htfort  ike  SOth  dajt  cf  Ootobtr, 
iiuta»t,  a  vrUttnapplieationto  tie  Seeretctry'i  Office,  <uldre$$id 
to  tkt  Proftttor  of  Law,  itating  the  eireunutanoee  vUA  pn- 
xmted  hit.  attendance  in  Jvlg,  with  a  Certificate  from  his 
Master  that,  having.inqniied,  he  believes  the  Apprentice's 
non-attendaiioe  was  caused  by  the  droomstanoes  stated. 

The  Applicant  will  be  afterwards  apprised  whether  his 
attendance  at  the  intended  Examination  can  be  permitted. 

By  Order, 
WILLIAM  HICKSON,  Proftmr. 

Solicitors'  Buildings,  Four  Courts,  Dublin, 
19tk  October,  18St. 
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LAW  BTUDENTB"  DEBATINO  BOOIBTY. 

The  opening  meeting  of  the  68rd  lemlon  of  this  Society 
was  held  on  Monday  last.  An  address  on  the  subject 
of  the  teform  of  real  property  law  was  delivered  by  the 
kaditor,  and  among  the  speakers  were  Mr.  Jaatioe 
O'Hagan,  Mr.  Webb,  Q.O.;  Mr.  Biohey,  Q.C.;  and  Mr. 
J.  Gibson,  Q.O. 

80LI0IT0B8'  APPRENTIOES'  DEBATING 

BOOIBTY. 

The  opening  meeting  of  this  Society  will  be  held  on 

Monday  ETening,  the  18th  of  November,  when  the 

auditor,  H.  C.  Weir,  Esq.,  LLB.,  will  deliver  the  inan- 

garml  address. — M.  j.  Bannln,  Hon.  8«& 


COVKT  PAPERS. 

LAND     JUDGES. 

Sittings  fftr  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  JoDftl  FLAVAftAI. 

THUR8DA  T. 

In  CRAitm.— J.  IVaaman,  oonfiem  sale.— W-  Deane, 
do<— B.  A,  Browne,  allocate. 

Before  EzAimrn  (Mr.  Kennedy). 
W.   Ledwidge,  rental— P.  Laoy,  do,— J.  L.   Haekett, 
do.— Tnutees  B.  MK^uestion,  ditto. 


ditto. 


FRIDA  7. 
8ALI8  IH  OOUBT. 

H.  LSIDIB, >  lots. 

S.  Oldfuld,  .       .       .       .    S  lots. 

3.  KlNHT,  .....  4  lots, 
J.  LiNirov,  .....  8  lots. 
ABBiOHin  W.  H.  PhRiAV,  .8  lots. 

G.P^ss, Slots. 

H.  J.  LINI1S1.T,       •       .       •       .Hot, 

P.  LXOHABD,     -  -  .  ...      1  lot 

Before  SxAVnnn  (Mr.  Kemiedy). 
T.  MTtonongh,  lentsL— T.  Kelly,  do.— H.  M'Kalvy, 


Before  the  Bt  Hon.  JuDoi  Obihbt. 
THUSSDA  T. 
In  CHAimB.- Administrator  M.  Montgomery,  confirm 
sal& — W.  Coleman,  do. — G.  Murdock,  do. — M.  B.  Dalway, 
do.-  -G.  y.  Stewart,  do. — J.  Yonng,  do.—  B.  Tnmer,  ditto. 
Im  Coubt.— S,  a.  Kelfy,  final  Bohedal»— S.  B.  Goodwin, 
ditto.  

FRIDAY. 
Before  EzAXIiin  (Mr.  M'Donnell). 
Bev.  A.  W.  West,  rental— B.  O'Malley,  do,— J.  Totiu, 
do.— W.  0,  Josepbi,  do.— A.  H.  Irwin,  do,— P.  Bogan, 
d«k, — B.  S.  Aimftrong,  ditto. 


HIGH    COURT    OF    JUSTICE. 


Gharcbbt  Ditision. — Labs  Jddobs. 


Litt  of  PetUiont  presented  to  the  Land  Judges 

in  the  month  of  August,  1882. 

DATB 

TrrLB  or  kattbb 

OBJBOT  or 
PBrrrioB 

oouirrr 

PBOnT  BBBT 

SOUOITOB 

Ang.  S 

Bobfltt  Meeredy,  owner ; 
Robtit  Whitt,  petitioner 

Sale 

Galway 

£    s.    d. 

In  owner's  pes- 
leaaion 

B.  and  W.  Oanleg 

,.    * 

William  Cox,  owner  j 

Receiver  and  sale 

Limerick 

1,198    0  10 

7%omasKift 

1,    » 

Richard  Jebb  Posnett  and  others,  owners ; 
Otorge  PoMnett,  petitioner 

Sale 

Antrim 

214    9  10 

..    e 

James  Hoorhead,  owner ; 
B^  C.  KtUj/,  petitioner 

Sale 

Bellkst 

116    0    0 

SobertKO^ 

..  u 

Hngh  HsoTeman,  owner; 

Sale  and  reeeivM 

Kilkenny 

248    4    S 

B.a.EiMMs 

n    M 

Arthur  George  Jndd,  owner; 

Sale  and  raesivei 

Clare 

641    7  10 

MiduulUrhbiandGK 

tf           » 

Bsrtholomew  Ennis,  owner; 

Sale 

Meath 

88  16    4 

edwardOmrahm' 

»  17 

Fnneia  C.  Peet,  owner; 

Sale  and  reoeivei 

Keny 

808    8    4 

LaneandLam 

n   28 

Thonuu  E.  Rotheram,  owner; 
emilt  SoUuram,  pefi^oner 

Sale 

Meath 

Not  known 

Dudgeon  and  Emerson 

„    26 

Robert  Jamas  M'Halien,  owner; 
Beifatt  Discount  Cbmpwijr,  petitioners 

Sale 

BdtiMt 

NotsUted 

JTA-OoMi 

„    89 

Chartes  I>.  FitsKeratd,  owner; 
Michael  V.  C.  Bwhe,  petitioner 

Sale  and  receiver 

Mayo 

8,868    9    9 

James  Can^Ml 

..  w 

Sate 

Qaean-sCo. 

NotsUted 

MidMLarUn  . 

«   81 

National  Bank,  petitioners 

John  Doyle  and  another,  owners; 

R-ederid  Bameli,  petitioner 

Sale 

Dnblln 

Not  known 

Eenrg  C.  Bt^ens 
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OOUKT  OF  BANKRDPTC7. 

ADJUDIOATIOHB  IN  BANESUPTCT. 
n<  dmUi  tf  A^fudttaliom  an  Jim  gi*m,  <Aa  SUtbtgM/olloyi  in  Italia. 
Xtuu,  Henry  F.,  fonoeriy  of  Frogmon  Lodge,  Tonghvl,  in 

the  ooanty  of  Cork,  bnt  now  of  Esplanade-terrace,  Bray 

in  the  coantr  of  wickloir,  eentleman.    September  26 ; 

Tuaday,  Octnbtr  81,  and  FrOag,  Ifovmber  17.    Btdtard 

Davorm,  solr. 
Theobald,  John  Seymonr.  of  North  Main-street,  Bandon,  in  the 

county  of  Cork,  shopkeeper.    October  6j  Pridag,  l^ovem- 

ier  8,  and   Tuetdt^,  Novtmbtr  21.     Jokn  L.  aad  W. 

ScaUaa,  solrs. 


DVBLIff  STOCK  AVD  SHARE  LIST. 


DESCRIPTION  or  STOCK 


OOTOBER 


Sat. 
21 


,  Uiin.,TD(i>.l  Weil.  Thuri 
I  23  I  34  '  35     36 


Fn. 
27 


•Pai4     aovarnment. 

—  )  p  e  OouoU 

—  ape  Reduced     ..           ., 

—  Mew  3  p  c  Stock 

INDIA  STOCK. 
4  p  «  Oct.  1888  )  Tritble.  at      .. 
SlpcJuklMlf  Bk.orirel.     .. 

Banks. 
100   Bank  of  Ireland 

IS    LomkmJalniaiiKi 
lO    iond<mandirnUi<*lt>,lird 
10          Do.           ITat 
3t  ItwufraankfLimiltd) 

—  Nat.  PrOT.  of  England,  lim. 
10    itroMomJAnacZtoUtcd;  .. 

10             Do.       Now 

SS    SUmdard<^B.S.A.,HC4 

too  Olirol  Dublin'  .. 

MtsoeUMieoas. 

10    Alliance  A  Dub.  Can«.'  0»> 
8           Da.             do.    ire» 
4     ArMtt*Co„HmU*d 

TTMaways. 
10    DnUIn  OnlCad  Tramwars 

Ratlwaya. 
50    BelfMtand  Northern  Coa. 
loo    Dublin.  Wklow,  *  W'ford 
loo    Oraat  Northern  (Ireland). 
100    at.Sautheni  and  Western 
too   Midland  at.  Weetem 

RMllwar  Pr«r«r«nea. 
100    at.im'n(Irlnd)  Kt'dtpt 
loo    Do.,  guaranteed  4i  p  c     .. 
Dabanture  Stooka. 

—  BeirastANth'nCoi,4pe 

—  Cork  and  Bandon,  4  p  c   .. 

—  I>a,4ipe 

—  at.  Nortliem  (Ireltad)  4  p . 

—  Do.,4Jpc 

—  Ot.North'ndtWe8t'n4)pc 

—  at.South'n  A  West'n.  4  p  i- 

—  IIldlandat.Weet'n,4pc 

—  Do.,44pc 

—  Do..4]pc 

■naoeiuaeoiu  Debent. 

Alliance  A  Cona'  Gss,  4  p  c 
Ballast  Office  Deb.,£9!  <s  Sd,  4  p  e 
CI ty  Deb  of  £93  8a  2d,  4 pe 
Dub.4Ql«a&P.Co.(1887)tpo    .. 

Da  (1888),  S  p  0     ., 
Dnb.  *  Kingstown  4  p  e 
Dub.  Port  *  Docks,  4)  p  e 

tool 

100 

i 

loS 

100 

loiJs 

«" 

>3i 

105 
■  I4i 

"4 
99l_ 

lool 
looH 

'^ 

lOOf 

S"9 

H~ 

H 

'*L 

ii6i 
106 

100 

■ooi 
io5 

I031 
319 

ur 

16 

1I3» 
losi 

■0^ 

IOC) 

lOS-J 

79 
7« 

**£ 

100 

I« 

53 

89H 

"3* 
•051 
107 

lOOlt 

<03U 

34 
79. 
47»_ 

H 

too 
t6 

6." 
10 

"91 
«9i 

99 

no 

*  Shares  not  tally  paid  up  sre  giren  in  ftaUa.         tad 
Bank  Rata — of  Oisconnt -doer cent..  17th  AoRnat,  l<8i 
Of  Deposit— 1  percent..  *8rd  Hsrch.  188S 
Kama  DaTS-NoTamber  14th  and  Stth,  188t. 
Account  Days-  Norember  Utfa  and  30th,  1881. 
Bostaesseommenoesat  1 30  p.m. 


BoUoitafi  Otnlmmt  and  Pttb  — Conghs,  Influensa.— The  soothing 
praperties  of  these  medicaments  r  ender  tbem  well  worth j  of  trial  in  sU 
nlcnssna  of  the  re^iiratory  orgsna  In  common  colds  and  influensa  the 
puis,  taken  Internally,  end  the  Ointment  rubbed  over  the  cheet  snd 
throat,  are  exceedingly  elHoscloas.  When  Influensa  is  eptderolc,  tUs 
treatment  is  the  ea  dest,  ssfest.  snd  surest.  BoUoway's  Pills  purler  the 
blood,  remore  a'l  obstacles  to  its  tree  drcnlatlon  thnmgh  uie  lungs, 
rSllen  the  orer  gorged  air  tubes,  and  render  respiration  free,  without 
raduelng tiw  strragth,  irritating  the  nerres,  or  depresdng  the  spirits; 
such  sre  the  ready  means  of  aaring  suffering  when  anyone  is  aiBicted 
with  cold,  coughs,  broocliltls,  and  other  chest  complaints,  by  which  so 
many  peisons  srs  seriously  snd  pe  manently  afflicted  in  most  c.untri  a 


Thb  following  is  a  verbatim  extract  from  a  report  of  a 
wife-beating  case  in  one  of  the  London  police  ooarta 
the  other  day : — John  Smith,  witness  for  proseontion, 
is  under  examination.  "Now,  what  do  yoa  know  of 
this  matter,  Mr.  Smith  ?  "  "I  know  everything.  I  seed 
Brown  beat  his  wife."  "  How  did  he  beat  her?"  was 
the  text  of  the  qnestion  pat  by  the  magistrate.  "  How 
did  he  beat  hert"  exclaimed  the  witness,  with  a  look 
of  soom.  "  How  would  yon  beat  your  wife  7  "  This  to 
the  worthy  magistrate,  who  desired  the  witness  to 
answer  the  question.  "  Well,"  at  length  said  the  witness, 
"  Brown  uses  his  boots,  as  I  never  do.  I  only  uses  my 
flste.  I  have  often  told  him  those  here  boots  woald  get 
him  into  trouble."  The  worthy  Smith  was  immediately 
turned  oat  of  the  court  by  order  of  the  magistrate. 

A.  OBnaxAL  information  was  laid  before  the  Jersey 
Royal  Court  on  Saturday  last,  by  Her  Majesty's  Attorney- 
General  in  his  capacity  of  Pnblic  Proseontor  against 
the  publisher  of  the  Britiih  Prat  and  Jeruy  Tima  for 
the  publication  of  an  anonymons  letter  alleging  derelic- 
tion of  duty  on  the  part  of  the  police  in  failing  to  bring 
to  justice  two  persons  who  were  reported  to  have 
committed  a  burglary  at  the  residence  of  Captaia 
Seymour  a  few  weeks  ago,  and  who  carried  off  a  quantity 
of  silver  plate.  It  was  alleged  that  oat  of  family 
ooDsideratiouB  the  matter  had  been  hushed  up,  though 
the  police  were  well  acquainted  with  the  guilty  parties. 
The  Court  ordered  the  arrest  of  Mr.  Esnonf,  the  pub- 
lisher, who  bad  refused  to  give  up  the  name  of  the 
writer. 


BIRTHS,  MARRIAQB8.  AND  DEATHS. 

BIRTBB. 
OAVAM  D0FFT-October  21,  Lady  Garan  Dn^y  of  a  son. 

HAEKIA0E8. 
PLEHINO  snd  FRENCH— October  18,  at  Cappagh  Churah,  by  the 
Very  Rer.  tlie  Dean  of  Clonfert,  assisted  by  the  Ser.  R.  8. 0'Loogh- 
Un,  Reotor  of  Blxmilecroas,  Hsns  Bereaford  Fleming,.  Esq.,  only  son 
of  Hans  Fleming,  Esq.,  M.D.,  Omagh,  to  EmilyBeatilM,  fourth 
daughter  of  TbeopbUua  Kolton  French,  Esq.,  granddauglitsr  of  the 
late  George  Krench,  Esq.,  (^.C,  Uonntjoy-square,  Dublin. 

DEATHS. 
DONNELLT— October  30,  at  his  residence,  AdeUde-rosd,  in  the  58th 
year  of  his  sge,  Thomss  Donnelly,  Esq.,  solicitor,  of  this  dty. 

FDNBRAL    REQUISITBS    OV    BVSRV 
DESCRIPTION. 

49.     WALLER,     50, 

DENZILLE-STREET.  3^7 


NOTICE  OF  REMOVAL; 

MR.  JAMES  WILLIAM  NAGLE,  Solicitor,  has 
removed  his  Ofllces  from  S3  Middle  Abbey-street  to  33  Nobth 
FaiDuicK-sTBasT,  DcRLiK,  to  wliich  sddressaU  Letters,  Notices,  Ac, 
should  In  future  be  directed.  141 


WANTS : 


TO  CODNTRY  SOLICITORS. 

A  FIRM  OF  SOLICITORS,  having  large  and 
convenient  Offices,  are  open  to  an  engagaonent  with  ■  Conntrj 
Correnpondpnt  Addrea — *'A.  B.,  Solicitor,"  care  of  Mean.  Dcrrr 
A  Sons,  PobliBhera.  16  WellingUn-quay,  Dublin.  140 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO.,  LIMITED. 
S  ECU  a  ITT,     Ac. 
RECEIVERS  IN  CUANCBRT. 
Ths  Bonds  of  this  Company  are  now  aocepted  as  Secnrlty  for 
ReoeiTers  In  Cliancery,  ss  provided  by  the  Rules  under  the  new 
Judicaturv  Act.    For  paiticulars  apply  to  the  Blansger— 

39,  DAME-8TRKET,  DUBLIN.  Jt 
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PUBLIC  NOTICES: 


ESTABLISHED  I8SI. 


K_ 


BIRKBECK  BAN 

Soathampton  Buildings,  Chancery  Lane. 

Current  AoconnU  opened  according  to  the  ocual  practice  of  other 
Bankers,  and  Interest  aJlowed  on  the  mtniroura  monthly  baUnoea  when 
not  drawn  below  £36.  No  commlarion  charged  for  keeping  Aoooonta, 
excepting  under  exceptional  droatnatancea. 

The  Bank  also  reoeivea  money  on  Deposit  at  Three  per  cent.  Interest^ 
reMyable  on  demand. 

The  Bank  undertakes  for  its  Customers,  free  of  charge,  the  custody 
of  Deeds,  Writings,  and  other  Securities  and  Valuables;  the  collection 
of  Bills  of  Exchange,  Dividends,  and  Coupons;  and  the  purchase  and 
sale  of  Stocks,  Shares,  and  Annuities. 

Letters  of  Credit  and  Circular  Notes  iasned. 

A  Pamphlet,  with  full  particulars,  on  application. 

FBANCtS  RAVEN8GROFT,  Ifanager. 

; 63_ 

THB  BBKBBCK  BdXLDXHO  SOGIBTT'S  AmiTTAL  RlOBIPTS    XZOXBD 
FiTX   UlLUOVS. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  immedUte  possession  and  no 
rent  to  pay.    Apply  at  the  ofRoe  of  the  Birsabgk  Buildivg  Socixtt. 

How  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  riVE  SHILLINGS  PER  MONTH,  with  immedlmta 
pouorion,  either  for  building  or  gardening  purpoaee.  Appljr  u  the 
ofiloe  of  the  Birsbbgs  Fkxxholb  Lavd  Socistt. 

A  Pamphlet,  with  (nil  partlcularm,  on  eppUoation. 

VRANGIS  RAVBN8CR0FT,  Maniger. 
Southampton  Bolldlnga,  Ghancerj  Lane,  6$ 

RENTALS,    &c. 

SOLICITORS  haying  the  Carriage  of  Sales  of 
Property  in  the  Landed  Eatate*  Court,  are  reapeetfull;  Informed 
that  th«7  can  have  their  Printing  ezeoated  oorreotlj,  and  with  the 
ntmoet  dequktoh  bj 

J.  FALCONER,  63,   UPPER   BACKVIU.B-8TREET, 

DUBLIN. 

TO  THK  GENTLEMEN  OF  THE  LEGAL 

PROFESSION. 

Q   F.  FTTZPATRICK  wishes  to  inform  the  Solicitors 

I'  •  of  Ireland  that  he  1(  a  Llcenaed  Valuator  of  Diamond!,  Jewellery, 
SOTer  Plate,  Pearl  Omamenta,  te.,  tor  Frobati  and  fuaj.T  Division, 
and  tmata  from  his  long  experienoe  and  practical  knowledge  to  mwli 
a  ahare  ol  their  patronage. 


HI  QBAFTON-STREET  (Oppoalte  the  Provcafs). 
Late  of  WATKRHonaa  A  Co.'s 
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STOKES  BROTHERS, 

PUBLIC  ACCOUNTANTS  AND   AUDITORS, 
LONDON  AND   LANCASHIRE    INSURANCE   CHAMBERS, 
32,    WESTHORELAMD-ST^EET, 

DDBLIK.  7m 


FUBLIO  ACCOUNTANTS  AND  AUDITORS. 

ROWLEY,     HUMPHRIES     &     CO., 

73,  DAME-STREET,  DUBLIN  (oppoaite  Mnnater  Bank), 
are  engaged  In  all  Mattera  of  Aeoounls  la  Chanooiy,  Bankruptoj, 
Partnorahlp  Aooonnta,  Ac,  A&  160 


c 


N. 


1. 


PETERSON  &  SON, 

PUBLIC  ACCOUNTANTS  AND  AUDIT0R8, 
LinspooL  AKD  LomoR  Chakbikb, 
FOSTER. PLACE.    CO  LLE  OE -ORKEN, 

DUBLIN.  8lg 


DW.        CARROLL, 
•     44,  LOWER  8ACKVILLE-STREET,  DUBLIN, 
Wlahea  to  call  attention  to  hla  large 
STOCK    OF    NOTEPAPBRS    AND    ENVELOPES, 
Dlreot  In  aveiy  Inataooe  from  the  Haket* 
Tbqr  are  Sold  to  the  Public  at  Wholeaale  Priccai 
Hla  large  Stock  of 

LEATHER      GOODS, 

Compriaing  Bags,  Panes,  Wallela,  Pocket  Booka,  Metallic  l(«no> 

random  Booka,  Blottera,  Writing  Cam, 

With  ever;  article  connected  with  Statioiieij, 

Are  Sold  mncfa  under  uanal  ehafgea, 

Prixe  Medal  Account  Book  Manufacturer. 

Letterpress  and  Lithographic  Printer. 


PUBLIC  NOTICES: 


ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDa 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE'  OF  EMPLOYERS'  LIABILITY; 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  Inaoring  agalnat  Accidents  of  all 
kinds  The  Rt.  Hon.  Lord  Klnnalrd,  Chairman.  Snbacribed  Capital 
£1,000,000.  Pald-upCapital and  Reaenre  £340,000.  Moderate  PremiumsL 
Bonus  Allowed  to  Insurers  after  live  years.  £1,700.000,  has  been  paid 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Statlona,  the 
Local  Agenta,  or  64  Comhlll,  or  8  Grand  Hotel  Bnlldinga,  Cbarlng 
Croas,  London.  Wiluax  J.  Viar,  Secretary. 

Agenta — Messrs.  Dudgeon  A  Son.  113  Grafton-atrret,  Dnblln,  or  64 
Combill,  Londoa  Heaara.  Stewarts  *  Klncaid,  t  Ldnster- 
street,  Dublin.  67 
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WANTED  the  following  Nnmbers,  for  which  full 
price  will  be  given  :-<3,  S4,  06,  68, 104,  111,  UT,  MS,  310. 

Apply— M,  UPPU  SACKTILU-STRnT,  Ddblqi. 

ALEX.     ROSS'S     NOSE     MACHINE, 

AX  Applied  to  the  Nose  for  an  boor  daily,  so  directa  the  aoft  cartilage 
of  which  the  member  consists  that  an  ill-fonned  noee  is  quickly  Aaped 
to  perfection. 

lOi.  id.;  Pott  Fru,  lOs.  8(1, uarettf  paeted.    Pamphltl,  IVv  Slampt. 
SI,  LAMB'S  CONDUIT^T.,  HIGH  HOLBORN,  LONDON. 

HAIR  CURLING  FLUID, 

Ctvls  the  atraigliteat  and  most  ungovernable  Hair,  3t  6d., 

aent  for  64  Stamps. 

AT.wy   ROSS'S  EAR  MACHINE, 

To  remely  oulitanding  Eara,  lOs.  td.,  or  Stamps.    Bis 

OREATHAIR  RESTOBEB,        ^ 

3a.  ed. ;  It  changes  Gray  Hair  to  Its  original  colour  rerf  quickly ;  aent 

for  54  Stamps.    Every  speciality  for  the  Toilet  suppUed 

Avars  q^  JmUaMau  tf  Rou'$  arlicta. 
As  ChemisU  keep  his  artidea,  see  thu  yon  Kt  his  HAIR  DTE  tor 
either  light  or  dark  colours,  8s.  6d.;  his  DEPILATORY  for  removing 
Hair  and  his  CANTHARIDES  tor  the  growth  of  Whiskers.  7 

T  ITERART    and   GENERAL    SALE     ROOMS, 

I J    No.  8  D' Oiler -street,  the  only  Sale  Rooms  in  Ireland  wherein  the 

PnmrietOT  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  BULLIVAN,  Auctioneer  and  Valnator  (Assistant  for  S5  Tears 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  inrltes  the  attention  of  SolldtoTS,  Execators,  Tmstees, 
Asrignees,  or  others  interested  in  the  disposal  of  Itibraries,  Artistic 
Effects,  Houselwld  Furniture,  Ao.,  to  tlie  unequalled  facilities  ttiat  he 
poMeases  for  reallaing  the  full  value  erf  all  property  entrusted  to  his 
carSk  Law  Libraries  reoetTe  the  ipecial  attention  that  produced  such 
satisfactory  results  In  the  sales  of  tlie  Libraries  of  Baron  Greene,  Baron 
Figott,  Judge  RadcHffe.  Sergeant  Amutrong,  and  many  otiaers. 
Valuations  made  for  Probate  or  other  purposes  on  moderate  terms. 
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BOOKBINDING} 


of  eTery  description 
executed  by 


JOHN  FALCONER, 

fiS  Uppib  SAomuE-BTRm  DuBLnr. 


Maps,  Flahs,  Midioal  P(,atu 
CiBCDLARs,  dn.,  executed  bj 


LITHOGRAPHY } 

JOHN  FALCONER, 

68,  Upper  Saokvilu-btbrt,  Dubuk. 

WATCHES.— JEWELLERY.— Before  you  buy  a 
watch  or  Jewellery,  send  tor  the  Wdland  Counties  Watch 
Company's  Catalogue,  beautifully  Uloalrated  with  over  GOO  copper-plate 
engravings,  and  sent  praMjofKlaotfJt-seois^ftpfKaMm.  Address— A, 
PsKOT,  Manager,  Vyaa  street,  Blrmingiiam.  181 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK   for   STEEL   PENS. 

This  Ink  Is  anafleisted  bysteel  peiu:  It  is  a  most  brilliant  and  per* 
manent  colour;  It  retains  ita  brilliant  colour  upon  parchment,  and 
consequently,  of  great  value  to  SoUcltors  and  Draughtsmen. 

Sold  in  stone  bottles,  by  sll  Stationers,  at  Is.,  ts.,  3s., and  6s.  each; 
and  in  glass  bottles  at  Cd.  and  la.  each.  581 
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LEGAL    POSTINGS: 


In  the  HIGH  COURT  of  JUSTICE  in  IBELAND, 

CHANCBBT  DITI8I0N^LAND  JUDGES. 
In  the  Hatter  of  the  Estate  of 

TAMES  FENTON,  and  ROBERT  FENTON.  and 

0     THOMAS  WALTON  GILLIBR  AND,  or  wme  or  one  of  tliam, 
Ownen; 
2!x|>ar(*-THB  KOBTHERN  BANKIHG  COUPANT, 
PetltioDen. 

TO    BE    SOLD, 

On  TUESDAY,  the  7th  daf  of  NOVEMBER,  1881, 

At  the  hour  of  Twelve  o'clock. 

Before  the  Right  Honoorable  Jndge  Ormsb7, 

At  hi*  Court,  Land  Judges'  Court,  Inna^uay,  In  the  City  of  DnliiUn, 

The  aftermentloned  Propert;,  lit  Bight  Lota^  Yla.:— 

Lot.  Na  1.— Fart  of  the  Lands  of  Carrtcknab,  containing  146a  8r 
t7p  statute  measure,  or  thereabouts,  and  Part  of  the  Lands  of  Cor- 
ballj,  oontainlng  31a  3r  80p  statute  measure,  or  thereabonta,  both  held 
bi  Fee-farm,  situate  In  the  Barony  of  Lecale  and  Countj  of  Down 
Met  annual  rental,  £29  Oa.  7d.    Tenement  ralnatlon,  £188  es 

IiOT  S.— Fart  of  the  said  Lands  of  Oarrlcknab,  containing  118a 
Or  88p  statute  measure,  or  thereabouts,  and  part  of  the  said  Lands  of 
Cortiallj,  containing  84a  ar  86p  statute  measme,  or  thereabouta,  both 
held  In  Fee-farm.  Net  annual  rental,  £10fi  0a  lOd.  Tenement  valui^ 
tton,  £180  Sa. 

Lot  8.  —  Part  of  the  said  Lands  of  Carrlcknab,  containing  Sa 
Or  8p  statute  measure,  or  thereabouts,  held  In  Fee-unq.  Tenants' 
renta,  6d.    Tenement  Valuation,  £S0. 

Lot  4.  —  The  Lands  of  Rln^iaddy,  and  its  sub-denominatlon  of 
Castleisland,  with  benefit  of  Rooks  and  Scass  for  wreck  and  seaweed 
belonging  to  same.  Island  More,  Island  Dunsajr,  Dunsaj  Rock, 
Oreen  or  Bay  Island,  and  Island  Darragh,  containing  In  the  whole 
279a  Ir  2p  statute  measure,  or  thereabouts,  situate  in  the  Barony  of 
Dufferin  and  Coimty  of  Down,  held  In  Fee-fanq.  Net  annual  rental, 
£999  4s.  3d.    Tenement  valuation,  £8il. 

Lot  5 Fart  of  the  Lands  of  Ballow,  containing  141a  Ir  S8p  statute 

measure,  or  thereabouts,  and  the  right  enjoyed  therewith  or  in  respect 
thereof,  to  hold  four  Tearly  Fairs,  and  a  Weekly  Market,  and  a  Coiurt 
of  Pie  Foudre  during  said  Fairs  and  Harki  ts,  situate  in  the  Barony  of 
Dufferin  and  County  of  Down,  held  in  Fee-simple.  Net  annual  rent, 
£1M  13s,  9d.    Tenement  Taloation,  £318. 

Lot  6.— Part  of  the  said  Lands  of  Ballow,  containing  33p  statute 
measure,  or  thereabouts,  held  in  Fee-simple.  Net  annual  rent,  6d. 
Tenement  Talnatlon,  £3  10s. 

Lot  7.— Fart  of  the  said  Lands  of  Ballow,  containing  87p  statute 
measure,  or  thereabouts,  held  in  Fee-almple.  Net  annual  rental,  la 
Tenement  valtiation,  £8. 

Lot  S. — The  Manor,  Town,  and  Lands  of  Ardmillan,  together  with 
the  Rectorial  Tithes  of  said  Manor,  and  also  all  Courts  I^et,  Courts 
Baron,  and  Customs,  and  Fairs,  and  Markets,  and  comprising  the  I.ands 
of  Balbdrine,  otherwise  Balllndreen,  otherwise  Ballytfrain,  Ballyliddel, 
otherwise  Ballyleghom,  Castle  Esple,  Tuilynakill,  together  with  Wat- 
son's Island,  Llaliane,  otherwise  Ballyllabane,  Island  Rsagh,  Cross  Island, 
Island  Mahte,  Bird  and  OuU  Islanda,  Rlngneal,  otherwise  Ballyrana- 
Tale,  including  Rdly  Island,  Long  Idand,  and  Wood  Island.  Bally- 
martin,  alias  Anhnillan— all  ritnata  in  the  Barony  of  Castleresgh  and 
Coontar  of  Down,  held  under  a  Lease  From  the  late  Commlsrioners  of 
Cfaurai  Temporalttlet  in  Ireland,  customarily  renewable,  as  appears 
from  the  Orders  abstracted  in  the  Rental.  Netanaualrental,£78ill4a. 
lOd,    Tenement  valuation,  £9,!i08  18a. 

Dated  this  «h  day  of  August,  1883. 

JOHN  MARTLET,  for  Examiner. 

MB Proposals  for  the  porchase  by  Private  Cimtraot  will  be  received 

by  the  Solicitors  havitig  carriage  of  the  Order  for  Sale  on  or  before 
Saturday,  the  38th  day  of  October,  1883,  and,  if  apiiroved  «<,  wWbe 
submitted  to  the  Court  for  confirmation. 

DESCRIPTIVE  PARTICULARS. 
Lola  1, 1,  and  8  are  dtuate  within  about  three  miles  of  the  Town  of 
Dovrnpatrick,  which  is  the  Coimty  Town,  and  is  in  rallwqr  communi- 
cation with  Belfast  and  Newcastle,  the  latter  a  Ikshionable  watering 
place,  about  seven  miles  distant.  'PullyminnT  Ststlcsi,  «n  the  New- 
castle Line,  la  distant  about  one  mile  fxom  Corbslly. 

Loi4—R]ngfaaddy— is  situate  on  the  Slioreof  Strangford  Lough,abont 
toor  miles  north  of  the  important  Town  at  Killyieagii,  and  the  re- 
mainder of  tlw  Lot  consists  of  adjacent  lalandsln  that  Lough.  There 
is  an  abundant  supply  of  8ea  Weed  on  the  Shore. 

Lots  i,  6,  and  7  Ballow-  are  situate  adjacent  to  the  Village  of 
KllUnchy,  and  within  about  five  miles  of  the  Town  of  Baintfield,  a 
Station  cm  the  Belfast  and  County  Down  Railway. 

Lot  8 — The  Manor  of  ArdmHlan— Is  ritnate  on  the  Shore  of  Strang- 
ford Lough,  wltUn  about  two  miles  south  of  the  Town  of  Comber, 
SUtion  on  the  Belfast  and  Coon^  Down  Railway. 

For  Rentals  and  further  partlcnian,  apply  at  the  Registrar's  OiBoe, 
Land  Judges,  Inns-iinay,  Dnbllni  or  to 

OWEN  MARCH,  Bsq.,  SoU<4tor,  Rochdale; 

B.  P.  BERRT,  Esq..  Solicitor,  Uarket-place,  Huddersfleld;  or  to 

HDOB  WALLACE  *  CO.,  Solicttora  having  carriage  of  the 

Order  for  Sale,  *S  Vlctoria-sirest,  Belfsst;  English-street, 

Downpatriok;  and  30  North  Great  George's-street,  Dublia. 

lOI 


In  the  HIGH  COURT  of  JUSTICE  in  IRELAND. 

CHANCEBT  DIVISION.— LAND  JDOOE8. 
COUNTY  OF  TXBONE. 

SALE, 

On  TUESDAY,  th$  7lh  das  of  NOVEMBER,  188J. 

In  the  Hatter  of  the  Estate  of 

NATHANIEL       MAYNE, 
•  Owner; 

Ex  jNirfs— ELIZABETH  ANUB  HUHST, 

Petitioner.  

TO   BE    SOLD    BY    PDBLIO   AUCTION, 
In  Two  Lota, 
Before  the  Right  Honourable  Judge  Oxhsbt, 
At  his  Court,  Inns-quay-,  in  the  City  of  Uobap, 
On  TUESDAY,  the  7th  day  of  NOVEMBER,  1883, 
At  the  hour  of  Twelve  o'idook  noon. 
Lot  L-Conslstlng  of  the  Lands  of  the  Ballyboea  of  Terlagan  and 
Teerhi^an,  otherwise  Beasisghniore,  now  known  sa  Terlngan  only, 
containing  3Ma  Or  17p  statute  measiuv,  held  In  fee-farm,  and  pro- 
ducing a  yearly  profit  rent  of  £109  14s  lid ;  and 

Lot  3. -Consisting  of  part  of  the  Lands  of  TulIyVeety,  oontslning 
I09a  3r  7p  statute  measure,  also  held  in  fee-farm,  and  producing  a 
yearly  profit  rent  of  £86  4s  4d-aU  situate  tai  the  barony  of  Lower 
Dungannon  and  county  of  Tyrtme. 
Dated  this  19th  dsv  «f  August,  1883. 

IGNATIUS  O'KEEFFE,  for  Examiner. 

DESOBIPTIVB  PARTI0ULAB8. 
The  Lands  of  Terlugan,  exclusive  of  86a  Or  8p  in  the  owno's  pos- 
session, <rf  which  the  puschaser  will  get  immediate  posseaskm,  are  let 
to  yearly  tesunta,  whose  aggregate  rente  amount  to  £136  14a,  wtiich 
are,  with  one  exception,  judicial  rents,  and  are  only  subject  to 
£18  19b  Id  head  rentand  rentcharge.  The  Lands  of  TuHyUeety  are  aU 
let  to  yearly  teqanta,  the  gross  rent  amoimting  to  £97  lOa,  and  subject 
to  £11  Sa  71d  for  head  rent  and  rentcharge  The  Lands  of  Tnllybleaty 
and  Terlugan,  although  they  lie  nearly  two  mllea  apart,  are  about  an 
equal  distance  from  the  town  of  Aughnacloy,  in  county  of  Tyrone, 
both  of  them  lying  within  ii  miles  of  that  town.  Aughnacloy  Is  a 
capiul  market  town,  and  the  lands  are  litnate  in  a  most  orderly  and 
peaceful  neighbourhood.  The  La^di  of  Tnllybleaty  are  not  a  mile 
distant  from  the  main  line  of  road  from  Caledon  to  Angfanaoloy,  and 
lie  within  about  eight  miles  of  the  Csledon  Station  on  the  Great 
Northern  Railway.  The  Lands  of  Terlngan  lie  elose  to  the  mala 
line  of  road  from  Aughnacloy  to  Dungannon. 

For  rentals  and  further  pwticulars  apply  at  the  Office  of  the  Regis- 
trar of  the  Land  Judges,  Inns-quay,  Dublin ;  to 

WILLIAM  CAREY  and  SON,  SoUdtota,  Mo.  1  WeUlngtao- 

quay,  Dublin :  and  t  > 
ALEXANDER  H'C<  MBE,  Solicitor  having  carriage  of  Sale^ 
I  WellingtouTquay,  Dublin,  and  Armagh.  los 


MONEY; 

TRISH      CIVIL      SERVICE 

1  PERMANENT 

BtriLDING   SOCIETY, 

ts,    LOWER    SACKVILLB-8TRBRT,    DUBLIR. 

President— ALEXANDER  PARKER,  Esq.,  J.?. 

The  Directors  Invite  attention  to  the  revised  Tables  of  the  Society, 

under  whldi  unprecedented  advantagea  are  offered  In  asststingpersons 

to  aoquire  Freehold  or  Leasehold  Property,  or  to  pay  off  Inoumbrancea, 

Vw  Soeletp  Aoi  alttadu  adniiMed  over  mne  BtmJrtd  ntuiand 
Pmuuk  atarHng  on  Martgtmt. 

DEPOSIT    DBPARTMF,NT. 

The  present  rata  of  Interest  allowed  on  Deposit  Receipts  Is  3)  per 
cent,  per  annum. 

Current  accoimlx  opened  and  cheque  hooks  su|>|>lled. 

Interest  allowed  on  the  minimum  monthly  balance. 

Deposit  Bonds  and  Deposit  Notea  are  issued  for  sums  not  less  than 
£100,  repayable  at  such  periods  as  may  be  deefred—not  leas  than  on« 
year— with  half-yearly  coufions  for  interest  attached. 

Rates  of  Interest :— 81  per  cent,  per  anntnn  if  taken  for  one  year,  or 
4  per  cent  per  annum  if  taken  for  3  or  more  years. 

Depositors  have  the  following  guarantees,  via.  :— 

n»  saMrs  fmii*  mutt,  under  UuAetttf  ParHmumt,  te  <*«si(s4  o» 
mortfOfi  of  frUkiM  »r  Ita—htU  profertji. 

Tht  tolut  amotml  netimbU  on  dapont  U  HmUtd  iyUuAel  to  law 
tMrdt  of  the  baianee  due  to  the  Soeietir  on  itt  mortgaget, 

Prosi>ectns  and  svery  Information  may  be  had  free  of  expense,  on 
application  to 

ALFRED  B.  MERCER.  Secretary. 
So  83,  Lower  SackviUe-street.  Dublin. 


IN  STOCKS  and  SHARES  often  yield  returns  five 
to  ten  times  the  amoimt  invested  in  as  many  days. 
Two  UNiRxnto  Rdlxs  for  success.  In  Explanatory 
Book,  sent  free. 
Address  GEO.  EVANS  A  CO.,  Brokers,  Gnsham 
^  House,  Old  Broad-street,  London.  a39 


PrlnMd  anil  PaUllbad  by  the  Proprietor,  J oav  Palcokkk:  every  Saturday,  at  88.  Upoer  8ackvi1le-«treet,inthe  Pariah  of  StTbomai 

and  Clt7  of  Dnbllii.— ArtHrday,  OcMsr  28, 1883. 
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CONTEMPT  OF  COURT. 

Now  that  a  Committee  of  the  House  of  Commons  is 
sitting  in  reference  to  the  recent  committal  of  Mr. 
Gray,  M.P.,  for  contempt  of  court  (see  ante,  p.  499) — a 
case  in  which,  it  will  be  remembered,  I^awson,  J.,  relied 
on  his  previous  decision  in  Re  McAleese,  7  Ir.  L.  T.  &  S.  J. 
185  (the  report  of  which  he  subsequently  approved,  Ir. 
B.  7  C.  L.  148),  commented  on,  ib.  181 — it  may  not  be 
inopportune  to  draw  attention  to  Re  The  Publisher 
of  the  "  Northern  Argus "  Netespaper,  which  we  find 
reported  in  the  Queensland  Lam  Journal  of  Sept.  1st, 
18iB2.  "I  am  so  convinced,"  said  Lord  Fitzgerald,  in 
Be  The  Tyrone  Election  Petition  (7  Ir.  L.  T.  Rep.  166), 
"  that  the  best  safeguard  we  have  in  the  administration 
of  justice  is  the  influence  of  healthy  public  opinion, 
that  I  would  not,  if  I  could,  restrict  the  press  in  its 
just  and  free  criticism  on  the  proceedings  in  courts  of 
justice,  and  on  the  conduct  of  particular  judges  in 
their  administration  of  the  laws;  on  the  contrary,  I 
would  invite  such  criticism  in  a  fair  spirit  and  for  the 
public  good,  but  subject  to  the  limitations  laid  down 
Dy  Lord  Hardwicke,  Lord  Romilly,  and  Malins,  V.C." 
But,  just  because  what  may  or  may  not  fall  within 
those  limitations  has  to  be  decided,  on  summary  process, 
by  the  judges  themselves,  it  is  the  more  interesting  and 
instructive  to  observe  the  practical  result  in  individual 
cases ;  while  we  presume  that  what  would  be  punished 
as  contempt  of  court  in  Queensland  would  probably  not 
escape  in  this  country. 

Now,  it  appears  that  the  action  of  Macdonald  v.  TuUy 
having  been  tried  at  nisi  prius,  and  a  verdict  having 
been  given  for  the  plaintiff,  the  case,  on  motion  for 
judgment,  was  referred  back  to  a  jury  for  re-assessment 
of  damages.  Shortly  afterwards,  and  before  the  second 
trial,  an  article  was  published  in  the  Northern  Argus 
reflecting  upon  the  decision  of  the  judges,  and  suggest- 
ing that  it  was  influenced  by  improper  motives.  The 
writer  thus  began : — "  We  deferred  making  any  com- 
ment upon  the  judgment  pronounced  by  the  Supreme 
Court  on  the  1 5th  Jul^,  inst.,  in  the  case  oi  Macdonald 
T.  TxMy,  until  the  amVal  of  certain  information.  As 
that  information  is  now  to  band,  we  shall  endeavour  to 
show  that  the  judgments  pronounced  by  His  Honor 
Chief  Justice  Lilley,  and  His  Honor  Mr.  Justice 
Lntwyche,  were  not  in  accordance  with  opinions  held 
and  expressed  by  either  gentleman  when  the  case  first 
came  on  for  hearing."  Further  on,  he  says  he  will 
show  that  they  have  "  from  some  unaccountable  cause 
changed  their  opinions ; "  and  the  last  paragraph  de- 
clared that  "  it  is  a  melancholy  subject  for  consideration 
that,  if  a  Queenslander  requires  justice  at  the  hands  of 
the  Queensland  Grovernment,  he  should  be  compelled  to 
appeal  to  the  mother  country ;  it  is  a  sad  thing  for  ua 
all,  that  law  and  politics  are  here  twin  brothers  and 
go  band-in-hand."  The  defendant  was,  accordingly, 
called  npon  to  show  cause  why  he  should  not  be 
attached  for  contempt  of  court ;  and  the  decision  was 

Srononnced  by  Lilley,  C.J.,  Lutwyche,  and  Harding, 
.J.  Said ,  the  former  learned  judge : — "  The  law 
gives  authority  to  the  court  to  prevent  its  pro- 
ceedings being  rendered  powerless  and  suitors  being 
deprived  of  the  benefit  of  an  impartial  administration 
of  justice.  The  respondent  will  be  punished  for 
bis  attempt  to  succeed — but  fortunately  1  believe,  not 


for  his_  success  in  preventing  the  due  administration 
of  justice.     Individually  I  should  be  disposed  to  pass 
over  the  offence  as  one  of  very  little  consequence,  if 
I  could  see  that  no  further  mischief  was  likely  to  arise 
from  writings  of  this  kind  being  repeated,  but  I  have  a 
duty  to  penorm,  and  that  is  to  maintain — and  more 
especially  among  persons  whose  minds  may  be  biassed 
by  writings  of  this  kind — the  fullest  possible  respect 
for  those  who  administer  the  law  within  the  colony. 
The  writer  of  the  article  complained  of  has  said  that  he 
was  not  aware  that   the  matter  was  still  under  the 
consideration  of  the  court,  but  thought  it  had  passed 
to  a  final  stage  within  the  colony.     I  regret  I  cannot 
say  that  I  fully  believe  that  statement,  because  the 
article  itself  contains  internal  evidence  of  the  strongest 
kind  that  he  knew  that  the  matter  had  been  referred  to 
the  decision  of  another  jury.    There  can  be  no  doubt 
whatever,  at  all  events  tnere  is  no  doubt  in  my  mind, 
that  the  article  was  expressly  written  and  most  carefully 
compiled,  and   it  bears  evidence  of  the  most  careful 
research  with  the  view  of  directing  the  minds  of  the 
jury  in  opposition  to  the  possible  direction  of  the  judge 
who  may  preside  at  the  trial.    It  was  designed,  I  think, 
and  no  reasonable  man  can  doubt  it  after  reading  the 
article,  to  influence  the  jury  to  resist  the  authority  of 
the  judge,  to  lead  them,  in  f^ct,  to  assume  the  functions 
of  the  judge,  and  refuse  to  perform  th^r  duty  as  jurors 
properly  within  the  lines  of  the  law.     It  would  have 
been  enough  if  a  simple  direction  to  that  effect  had 
been  given  to  the  jury,  but  when  it  is  combined  with 
language  attributing  to  the  judges  a  corrupt  adminis- 
tration of  justice,  the  article  becomes  more  serious  in 
its  character.     The  administration  of  the  law— the 
judges  who  delivered  the  judgment  of  the  court  in 
Macdonald  t.    TuUy — are    charged    with    this,    that 
having  decided  that  the  plaintiff  had  a  right,  they 
deliberately  in   order  to   deprive   him  of  the   firuits 
of  their  judgment  upon  that  right,  referred  the  case 
to   the  jury  for  re-assessment  of   damages,  and  in 
that   respect — rfor  such  must  be  the  inference — going 
against   their  own    conviction   that   he   was   entitled 
to  the  damages  awarded  by  the  jury.    They  are  in 
fact  charged  with  corruption  in  the   administration 
of  justice,   and  that   they  were  influenced  in   thdr 
conduct  by  some  political  bias  or  motive.     I  have  said 
that  so  far  as  the  court  is  concerned  we  might  very 
well  leave  our  administration  of  justice  to  the  opinion 
and  sense  of  propriety  and  judgment  of  our  fellow- 
colonists,  and  It  IS  only  from  a  consideration  of  the 
possible    consequences   which    might    result    from  a 
repetition  of  such  conduct  amongst  those  who  are  not 
so  well  instructed,   that  it  is  necessary  to  visit  this 
offence  with  some  punishment  which  must  be  of  a  severe 
character.    It  would  be,  I  think,  a  grave  scandal  if 
judges  were  to  be  called  upon  to  enter  into  the  public 
press  to  defend  their  judgments,  motives,  and  characters 
against  anonymous  writers.     No  one  would  be  less 
disposed  to  interfere  with  the  just  influence  of  the  press 
than  I  am.    Large  privileges  have  been  necessarily 
conceded  to  it  from  its  great  general  public  usefulness, 
but  if  that  indulgence— Tor  it  is  nothing  else — is  to  pass 
into  absolute    license,   and  our   fellow-colonists    are 
publicly  told  that  no  confidence  can  be  placed  in  the 
judges  who  are  moved  by  corrupt  motives — for  that  is 
the  effect  of  the  article — that  license  may  become  a 
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Berious  evil,  and  our  administration  of  justice  would 
be  intolerable  because  ineffectual.  The  punishment 
inflicted  upon  this  defendant  will  not  be  dictated  by 
any  feeline  on  the  part  of  the  court  The  defendant 
has  a  light  to  complain.  Whether  it  is  a  matter 
between  the  public  or  private  individuals  makes  no 
difference;  there  is  not  one  rule  of  law  and  justice  for 
a  private  individual,  and  another  for  the  Government. 
We  must  regard  this  as  an  offence  against  Mr.  Tully, 
who  has  certain  great  interests  in  his  hands.  I  think 
myself  that  the  defendant  should  be  fined.  We  will 
not  go  to  the  extent  of  sending  him  to  prison  on  this 
occasion — ^what  punishment  a  repetition  mar  provoke 
I  do  not  think  it  is  necessary  to  say.  He  hag  ^ven 
no  assurance  that  it  will  not  be  repeated,  but  if  he 
does,  it  will  be  dealt  with  when  the  time  arrives." 
Lutwyche,  J.,  in  concurring  said: — "Remarks  of  this 
kind  so  far  as  the  judges  themselves  are  concerned 
might  well  be  alloweid  to  pass,  but  it  is  in  connexion 
wiu  the  wrong  done  to  the  defendant  in  the  action 
that  I  look  at  the  observations  directed  against  the 
judges.  I  cannot  do  better  than  cite  the  opinions  and 
language  of  Lord  Erskine,  in  Bx  parte  Jotie*,  (iS 
Vesey,  238),  as  expressed  by  his  judgment  in  a  siimlar 
matter.  The  Lord  Chancellor  said: — 'It  never  has 
been  or  can  be  denied  that  a  publication  not  only  with 
an  obvious  tendency,  but  with  the  desisn  to  obstruct 
the  ordinary  course  of  justice  is  a  very  high  contempt.' 
And  in  speaking  of  the  case  which  he  had  under 
consideration  he  says: — '  The  object  of  the  writer  is  by 
defaming  the  proceedings  of  the  court,  to  procure  a 
different  species  of  judgment  from  that  which  would  be 
administered  in  the  ordinary  course,  and  by  flattering 
the  judge,  to  taint  the  source  of  justice.'  In  this  case, 
the  person  now  supposed  to  be  personally  before  the 
court,  but  in  reality  upon  whose  conduct  we  have  to 
pass  our  judgment  has  not  flattered  the  judges,  but  has 
endeavoured  to  obtain  the  same  end  by  abusing  them 
and  so  to  pervert  the  ends  of  justice  and  vrrong  the 
defendant  by  inducing  the  future  jury  to  disregard  the 
direction  of  the  judge,  and  to  mulct  the  colony  in  damages 
which  the  State  would  not  fairly  be  called  upon  to  pay." 
Harding,  J.,  in  abo  concurring,  observed  that  one  of 
the  grave  imputations  was,  "  that  we  have  political 
judges,  and  that  when  a  Grovemment  case  comes  on  for 
consideration  the  people  of  the  colony  cannot  obtain 
justice  here.  I  think  this  article  is  written  with  the 
view  of  inducing  the  jurors  to  discredit  those  judges 
and  to  disregard  the  judge  who  would  direct  them  as 
to  the  law  on  the  re-assessment  of  damages.  A  man  is 
presumed  to  know  the  law,  and  it  has  been  laid  down 
both  in  England  and  America,  that  the  only  case  where 
that  presumption  does  not  hold  is  where  he  is  a  juryman 
in  the  box — there  he  is  presumed  to  be  ignorant  of  all 
law  and  he  must  take  it  from  the  judge  on  the  bench. 
If  that  be  a  correct  definition  of  the  duty  of  a  juryman, 
what  does  this  article  state  with  reference  to  the  jury 
who  are  goine  to  ti^  this  case.  It  tells  them  to 
discredit  the  law  which  the  judge  shall  give  them. 
That  is  a  grievous  dereliction  of  duty  on  tne  part  of 
the  press,  and,  in  my  judgment,  if  the  action  required 
it,  deserves  punishment,  and  no  light  punishment  either. 
But  their  Honors  have  in  this  case,  with  the  dignity 
which  they  uphold  and  have  upheld  in  this  colony  for 
so  many  years,  said  that  they  pass  it  over ;  consequently 
I  pass  It  over  also,  and  do  not  allow  it  to  influence  the 
judgment  I  have  arrived  at.  But  at  the  same  time,  I 
think,  the  defendant  in  the  case,  whether  it  be  Mr. 
TuUy  or  the  Government,  is  entitled  to  have  it  borne 
in  mind  in  considering  the  amount  of  injury  which  the 
writer  has  done  or  may  do  him  in  his  litigation.  With 
regard  to  the  second  breach  of  the  rules  of  this  court, 
namely,  that  this  article  attempts  to  prejudice  the 


fair  trial  of  the  question,  I  agree  with  their  Honors, 
and  so  far  as  they  have  criticised  the  article,  I  think  it 
unnecessary  to  say  anything,  but  I  think  I  can  adopt 
the  observations  made  in  the  case  of  Ex  parte  Hovell, 
(8  N.  S.  W.  Reports,  356),  by  Mr.  Justice  Hargrave. 
He  characterised  the  ar^cle  there  complained  of  as  a 
'  most  abominable  one,'  and  that  is  my  opinion  of  this 
article.  I  think  the  writer  of  it  should  be  punished 
severely." 

Now,  possibly  some  curiosity  may  be  felt  as  to  what 
would  be  considered  a  "  severe "  punishment  for  such 
an  offence  at  the  antipodes.  And  be  it  observed,  the 
defendant  avoided  anything  like  a  proper  expression  of 
contrition,  and  shii^ed  an  apology  as  much  as  possible — 
throughout,  in  fact,  making  no  admission  of  his  having 
done  wrong,  and  no  promise  that  he  would  not  do  wrong 
in  the  future.  "  His  apology  is  limited  to  his  sorrow 
that  he  did  not  wait  till  he  could  attack  this  court  and 
the  defendant's  case  with  safety,"  said  Harding,  J. 

He  was  fined  £50,  and  ordered  to  pay  the  costs. 


THE  HON.  Ma  JUSTICE  ANDREWS. 

Thb  announcement  (confirmed  br  the  Attorney- 
General,  in  the  House  of  Commons,  last  Monday)  that 
Mr.  William  Drennan  Andrews  has  been  appointed  a 
Judge  of  her  Majesty's  High  Court  of  Justice  in 
Ireland,  is  indeed  gratnying  in  the  extreme.  Succeed- 
ing to  the  seat  in  the  Exchequer  Division  vacated  by 
Baron  Fitzgerald,  the  first  member  of  that  court  who 
will  not  bear  the  time-honoured  title  of  Baron  brings 
to  the  Bench  judicial  powers  of  the  highest  order,  a 
clear  and  logical  intellect,  and  a  rare  knowledge  of  law 
both  dvil  and  criminal,  acquired  not  alone  from  stndiei 
to  which  his  devotion  amounted  to  a  passion,  but  from 
a  large  practical  experience  in  the  foremost  rank  of  hi* 
profession. 

Mr.  Andrews  (whose  family  has  given  to  the  law 
other  representatives,  so  respected  as  his  uncles  the 
late  Robert  Andrews,  Q.C.,  Chairman  of  the  Co. 
Donegal,  and  the  late  James  Andrews,  senior  member 
of  the  eminent  Belfast  firm  of  Andrews  and  Madeane, 
solicitors)  was  educated  in  the  University  of  Dublin, 
where  he  took  the  degree  of  LL.D.  Called  to  the  bar 
in  Easter  Term,  1655,  he  joined  the  North-East 
Circuit.  Unlike  his  predecessor  on  the  Bench,  h« 
rapidly  rose  into  practice,  and  many  were  they  who, 
yet  remembering  the  earlier  effort*  of  the  young  advo* 
oate  in  the  Exchequer  Chamber,  predicted  uat  hia 
career  would  be  crowned  by  the  highest  distinctions. 
Not  until  July  1872,  however,  did  he  receive  silk;  but, 
he  who,  without  having  held  any  intermediate  law 
office  under  the  Crown,  has  now  been  promoted  to  a 
seat  in  that  tribunal  which  seems  destined  to  maintain 
its  pre-eminence,  had  long  ago  achieved  public  and 

CKssional  recognition  as  meriting  the  highest  legal . 
loura,  while  the  courtesy  and  kindnasa  of  his  dis- 
poaition  and  his  exalted  personal  character  had  won  for 
him  universal  esteem  and  respect.  It  was  indeed  witk 
feelings  of  the  strongest  sympathy  and  regret  that  it 
was  learned,  about  a  year  ago,  that,  in  consequence  of 
impaired  sight,  he  had  been  obliged  temporarily  to 
rehnquish  active  practice,  and  hia  recovery,  accom- 

Sanied  by  a  promotion  so  well  won,  is  truly  gratifying, 
leyond  all  question,  the  Administration  (in  whose 
interest,  opposing  Lord  Castlereagh,  he  contested  the 
Co.  Down  in  1876,  on  the  decease  of  Mr.  Crawford)^ 
in  now  raising  him  to  the  Bench,  haa  done  what  no 
one,  of  whatever  politics,  can  disapprove. 


FoBFxrrxn  Sunoas'  Monst.— In  the  year  andinj;  the 
Slat  of  March  the  Conntf  Courta'  forfeited  aaitoia' 
money  was  £1,107  14a.  Sd. 
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ADDKESa  TO  THE  HON.  F.  A.  FITZGERAIiD. 

An  influentiul  reqniaition  has  been  presented  to  the 
Father  of  the  Bar,  to  oonveoe  a  meeting  in  order  to 
afford  the  membera  of  the  Irish  Bar  an  opportunity  of 
expressing  their  respeot  and  esteem  for  the  Hon.  F.  A. 
Fitzgerald,  on  the  occasion  of  bis  retirement  from  the 
Bench. 


OBIMINAIi  APPEAL. 


Tb«  Trades  Union  Coogress,  which  had  been  holding 
a  diBOarsire  session  at  Manchester  for  a  week,  oon- 
clnded  its  meetings  on  23rd  September,  by  adopting  a 
resolution  in  favour  of  the  abatement  of  "  a  grave  and 
serious  anomaly  in  the  jurisprudence  of  this  country," 
by  the  establishment  of  a  Court  of  Criminal  Appeal. 
**  It  is,"  said  Sir  John  Holker,  "  startling  to  consider 
that  while  a  man  who  is  mulcted  in  £25  damages  in  a 
oivil  action  can  obtain  a  new  trial  if  the  verdict  was 
against  the  weight  of  the  evidence,  a  man  who  is  con- 
victed of  murder  by  an  erroneous  verdict  has  no 
remedy."  We  have  at  present  a  threefold  system  of 
criminal  appeal:  on  qnestions  of  procedure  by  pro- 
ceedings in  error ;  on  qoestions  of  law  by  case  reserved 
for  the  Court  of  Crown  Cases  Reserved ;  on  questions  of 
fact,  bat  only  in  mitigation  of  panishmeut,  by  petition 
to  the  Crown  through  the  Home  Beoretairy.  But  of 
proceedings  in  error  Sir  John  Holker  said  that  "  the 
lawyers,  if  only  they  could  bring  themselves  to  be 
perfectly  honest,  would  admit  they  were  a  sealed  book." 
The  Conrt  of  Crown  Cases  Baservad  is  cumbrous,  and 
cannot  take  into  account  points  of  law  which  are  not 
raised'  at  the  trial  and  decided  against  the  prisoner. 
The  appeal  to  the  Home  Secretary  is  eminently  unsatis- 
factory. He  is  probably  not  a  trained  lawyer ;  he  aits  tn 
eametd;  he  decides  on  ex  parte  evidence  written  and 
unsworn  and  not  submitted  to  cross-examination ;  and, 
if  satisfied  that  there  has  been  a  misoarriage  of  jastice, 
he  concludes  an  informal  inqnisition  by  pardoning  a 
man  for  an  offence  which  he  has  never  committed. 
The  reform  necessary  is  of  a  very  slight  character, 
being  rather  a  readjustment  than  a  change.  No  new 
Court  is  required,  but  simply  the  application,  with 
certain  modifications,  to  all  criminal  trials  of  the  rules 
now  in  force  in  criminal  trials  in  the  Queen's  Bench 
Division.— Xdu  Journal. 


THE  SETTLED  LAND  ACT.— 1 

[From  the  Law  Timet.^ 

In  the  lau  Timet  ot  the  80th  Sep.,  1882,  p.  364^  w* 
gave  a  short  synopsis  of  this  most  important  atatnte, 
bat  we  now  propose  more  folly  to  disoaas  its  proviaiona, 
and  show  how  it  affects  both  wills  and  settlements.  At 
the  same  time  we  shall  point  oat  the  alteratioca  in' the 
law  which  have  been  made  by  other  recent  legislation ; 
for  there  are  many  provisions  in  the  Conveyancing  Acts, 
1881  and  1882,  which  greatly  affect  wills  and  settle- 
menta,  and  which,  therefore,  for  the  convenience  of 
both  the  adviser  on  the  law  and  the  conveyancer,  should 
be  oonaidered  at  the  same  time.  We  propose  to  explain 
in  detail  how  far  lelianoe  may  safely  be  placed  upon  the 
Acta  by  the  draftsman,  and  where  olaoses  asnally  intro- 
duced into  wills  and  aettlemente  may  be  omitted  or 
modified. 

While  the  main  object  of  the  Act  ia  to  facilitate 
transfers,  by  placing  wide  powers  in  the  bauds  of 
"  tenant  for  life,"  it  has  also,  as  the  full  title  denotes, 
the  subsidiary  intention  of  facilitating  improvements  of 
land  (see  sects.  26-30),  and  it  has  the  further  object  of 
affording  landowners  the  opportunity  of  getting  better 
interest  for  money  which  represents  settled  land  (sect. 
31).  It  is  an  Act  for  the  relief  of  the  "  limited  owner  " 
as  well  as  for  the  benefit  of  the  public  generally.  The 
subject-matter  of  the  Act  is  mainly  "  settled  land  " — 
ie.,  "  land"  subject  to  "  settlement,"  but  both  "land" 
and  *'  settlement "  have  very  wide  definitions  (sect.  2), 
and  a  farther  extension  is  given  by  sect.  63.  Sect.  37 
relates  to  what  are  called  "  heirlooms,"  and  sects:  82, 


33  to  money  liable  to  be  laid  out  in  the  purchase  of  laud  . 
to  be  settled. 

It  will  be  convenient  for  us  to  mention  some  of  the 
abbreviations  we  propose  to  use  in  these  articles.  We 
shall  denote  the  present  Act  as  S.  L.  A. ;  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45  Yiot., 
c.  41),  as  C.  A. ;  the  amendment  Act  of  this  year 
(45  &  46  Yict.,  c.  39)  as  C.  A.  Am. ;  the  Settled  Estates 
Act,  1877  (40  &  41  Vict.,  c.  18),  as  8.  E.  Act,  1877. 

The  Act  oommeuoeB  immediately  after  the  31st  Deo., 
1882.  It  applies  to  Ireland  subject  to  modifications 
(sect.  65),  bat  not  to  Scotland  (sect.  1). 

What  it  a  SeMemtnt. 

A  definition  of  a  settlement  is  given  in  sect.  2  (1) 
founded  on  sect.  2  of  the  S.  E.  Act,  1877,  but  having 
some  differences  in  language.  It  includes  wills  and  all 
kinds  of  settlements  and  agreements,  whether  made  by 
Acts  of  Parliament,  deed,  or  otherwise,  by  virtue  of 
which  any  laud  or  any  estate  or  intereat  in  landa  stands 
limited  to  or  in  trust  for  any  person  hy  way  of  tucceition. 
The  "settlement"  may  be  made  by  any  number  of 
iostrnments,  and  either  before  or  after  the  Act  Thus 
the  Act  is  retrospective. 

Estates  reverting  to  a  settlor,  or  decending  to  bis 
heir,  are  considered  as  comprised  in  the  settlement 
(sect.  2  (2). 

The  definition  of  a  settlement  is  still  farther  extended 
by  sect.  63  to  certain  instruments  by  which  land  is  con- 
veyed on  trusts  for  sale  and  settlement  of  the  proceeds. 
Thus  the  Act  affects  settlements  and  wills  of  land  as 
personalty.  It  mast  be  remembered  that "  settlement " 
includes  "  will." 

What  it  Settled  Land. 

This  includes  land,  and  any  estate  or  interest  therein, 
which  is  the  subject  of  a  settlement  (sect.  2  (3).  Of 
conraa  where  only  a  partial  interest — e.g.,  a  forty  years* 
lease— is  settled,  the  Act  will  apply  only  to  the  partial 
interest  which  is  settled,  and  not  to  the  reversion.  Bab 
in  some  cases  the  persoa  to  whom  power  is  given  by 
the  Act  with  respect  to  a  partial  interest  may  oonour 
with  the  owners  of  other  interests  for  the  parpoaes  ot 
the  Act.    See  sects.  19,  27. 

"  Land  "  includes  incorporeal  hereditaments,  and  also 
an  undivided  share  in  land  (sect.  2  (10)  (i.)  Heredita- 
ments is  the  widest  possible  word :  (Co.  Litt.  6a ;  David 
i.  90.)  By  virtue  of  Lord  Broagham'a  Act  (13  Si  14 
Viot.,  c.  21),  s.  4,  "  land"  in  aucceeding  statutes  includes 
"  messuages,  tenements  and  hereditaments,  houses  and 
buildings  of  any  tenure"  onleas  a  contrary  intention 
appear.  It  was  therefore  needless  to  provide  in  the 
S.  L.  A.  that  land  staonld  include  messuages.  Jus. 
"  Land  "  also  includes  an  undivided  share  inland  (sect. 
2  (10)  (i.) 

The  Aot  is  farther  extended  by  sect.  69,  whioh  places 
"  land  "  belonging  to  an  infant  absolutely  on  the  same 
footing  as  settled  land.  This  is  not  restricted  to  land 
to  whioh  the  infant  is  entitled  in  fee  simple,  but  applies 
to  a  leasehold  or  other  partial  interest  which  belongs 
to  an  infant  absolutely  otherwise  than  under  a  settle- 
ment. See  above  definition  ot  land  (sect.  2  (3).  But 
although  infants'  land  is  to  be  deemed  <*  settled,"  the 
Aot  makes  no  provision  as  to  any  instmment  being 
deemed  a  settlement  in  case  of  infants'  absdate  interest^ 
but  the  praotictd  working  of  sect.  69  depends  on  sect. 
60l  Compare  C.  A.,  a.  41,  whioh  declares  that  infants' 
fee  simple  and  leasehold  interesta  shall  be  settled 
estates  within  the  8.  E.  Aot,  1877  ;  and  see  Wolst.  <fe  T. 
67  ;  Clerke  &  Brett,  2nd  ed.  148.  "  The  determination 
of  the  qaeation  whether  land  is  settled  land,  for  purposes 
of  this  Act,  or  not,  is  governed  by  the  state  of  facta  and 
the  limitations  of  the  settlement  at  the  time  of  the 
settlement  taking  effect : "  (sect  2  (4).  After  discnssing 
what  is  the  subject-matter  over  which  the  powers  to  be 
given  by  the  Act  are  to  be  exeroiaed,  we  must  explain 
who  is  to  exeroise  the  powers. 

Who  it  Tenant  for  Life. 
"  The  person  who  is  for  the  time  being,  under  a  settle- 
ment, beneficially  entitled  to  possession  of  settled  laud 
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for  bis  life  is,  for  purposes  of  this  Aot,  the  tenant  for 
life  of  that  land,  and  the  tenant  for  life  nnder  that 
settlement "  (seot.  2  (S). 

Now  "  possession  of  land"  inolndes  receipt  of  income, 
and  income  inolndes  "rents  and  profits"  (sect.  2  (10) 
(i.) ;  BO,  In  the  result,  a  person  beDefioially  entitled  to 
receipt  of  rents  and  profits  for  bis  life  is  tenant  for  life. 
There  is  no  necessity  for  either  physical  possession  or 
ownership  of  the  legal  estate. 

"If,  in  any  case,  there  are  two  or  more  pei-sons  so 
entitled  as  tenants  is  common,  or  as  joint  tenants,  or 
for  other  concurrent  estates  or  interests,  they  together 
constitute  the  tenant  for  life  for  purposes  of  this  Aot " 
(sect.  2  (6).  This  applies  only  when  all  the  persons 
are'entitled  under  a  settlement.  Beet.  19  provides  tor 
oases  where  some  are  so  entitled  and  others  are  not. 

A  person  being  tenant  for  life  within  the  foregoing 
definitions  shall  be  deemed  such  notwithstanding  in- 
cumbrances (sect.  2  (7).  There  ate,  however,  many 
provisions  in  the  Act  protecting  incambrancers.  Bee 
•ects.  6,  20  (2),  60  (8). 

Who  iatobe  dearud  Tenant  for  Life. 

An  infant  absolutely  entitled  to  land  is  to  be  deemed 
tenant  for  life  (sect.  69).  Hence,  an  infant  to  whom 
land  belongs  in  fee  simple  is  deemed  tenant  for  life ;  so 
also,  if  his  interest  is  partial,  he  is,  for  the  purposes  of 
this  Act,  tenant  for  life  only  of  that  partial  ioterest 
whereof  he  is  in  realify  absolute  owner.  We  shall 
hereafter  consider  the  case  of  infanta  more  fully  and 
especially  with  respeot  to  other  statutory  legislation. 
We  wish  now  merely  to  show  the  soope  of  the  present 
Act 

Who  hat  the  Pomrt  of  Tenant  for  Life. 

It  wonld  not  be  oorreot  to  say  that  aU  penona 
popularly  known  as  limited  owners  are  here  inolnded. 
The  powers  are  not  given  to  beneficed  clergymen  and 
other  corporations  sole,  bat  still,  with  few  exceptions, 
they  are  given  to  all  persons  who  have  estates  greater 
than,  or  resembling,  life  estates,  and  are  not  absolute 
owners.  Sect.  68  enumerates  nine  classes  of  persons  so 
favoured.  We  shall,  in  tutura*  refer  to  these  only  as 
limited  owners,  excluding  those  others  who  do  not, 
under  this  Act,  receive  the  powers  of  tenant  for  life. 
The  following,  then,  have  these  powers: — (i.)  (vii.) 
Tenant  in  tail  of  almost  every  desoripUon ;  (ii.)  Tenant 
in  fee  simple  with  executory  limitation,  gilEt,  or  disposi- 
tion over.  In  the  case  of  instraments  coming  into 
operation  after  the  31st  Deo.,  1883,  executory  limitations 
over  will  sometimes  become  void,  and  incapable  o( 
taking  effect,  by  virtue  of  sect  10  of  the  O.  A.  Am. 
In  such  oases  the  fee  simple  would  become  absolute ; 
(iii.)  Person  entitled  to  base  fee ;  (iv.)  (v.)  Tenants  for 
years  determinable  on  life,  and  tenants  pvr  autre  vu 
(not  merely  holding  nnder  leases  at  rents).  For  defini- 
tion of  "rent,"  see  seot.  2  (10)  (ii.) ;  (vi.)  Tenant  for  his 
own  or  any  other  life  whose  estate  is  liable  to  oease  in 
any  event  daring  that  life  ...  or  is  sabject  to 
trust  for  accumulation  of  income ;  (viL)  Tenant  in  tail 
after  possibility  of  issue  extinct ;  (viii.)  Tenant  by  the 
cartesy ;  (iz.)  "  A  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment  thereof  to  him 
daring  hia  own  or  any  other  life,  whether  sabjeot  to 
expenses  of  managemeDt  or  not,  or  until  sale  ot  the 
land,  or  antil  forfeiture  of  his  interest  therein  on  bank- 
ruptcy or  other  event"  In  this  case  a  trust  for  sale  is 
not  essential,  so  tbat  it  differs  from  the  trusts  dealt 
with  by  sect.  63. 

In  the  above  oases  any  reference  in  this  Aet  to  death 
as  regards  a  tenant  for  life  shall,  where  necessary,  be 
deemed  to  refer  to  the  determination  by  death  or  other- 
wise of  the  estate  of  the  limited  owner  (seot  68  (8). 

In  case  of  infant  being  tenant  for  life  or  otherwise  a 
limited  owner  the  powers  are  exercisable  by  the  trustees 
of  the  settlement,  or,  if  there  are  none,  as  the  court 
shall  direct.  This  will  also  be  the  case  under  settle- 
ments where  the  infant  is  not  tenant  for  life,  bat  woold 
be  if  he  were  of  full  age  (sect.  60).  See  sect  2  (8)  for 
explanation  who  are  trubtees. 


Married  woman,  being  a  tenant  for  life  or  otherwise 
a  limited  owner,  and  entitled  to  her  separate  nse,  may 
act  as  feme  toU  (seot  61  (2).  This  Act  applies  to  land 
which  becomes  her  separate  property  nnder  the  Married 
Women's  Property  Act,  1882  (45  &  46  Vict,  c.  76). 
Bee  sect  1  of  that  Aot  as  to  women  married  after  the 
Slst  Deo.,  1882,  and  seot  6  as  to  women  married  before 
that  date. 

When  a  married  woman  is  not  entitled  to  her  separate 
nse  or  for  her  separate  property,  she  and  her  husband 
together  will  have  the  powers  of  tenant  for  life  (seot. 
61  (3). 

A  restraint  on  anticipation  will  not  prevent  a  married 
woman  exercising  powers  under  this  Act  (sect  61  (6). 

The  committee  of  a  lunatic  may  exercise  the  powers 
of  tenant  for  life,  but  there  most  first  be  an  order  made 
on  petition  (sect.  62). 

When  land  is  held  on  trust  for  sale  and  settlement  of 
the  proceeds,  the  person  beoeficially  entitled  to  the 
inoome  of  the  land  until  sale  has  the  powers  of  tenant 
for  life  with  regard  to  the  land  (seot  68).  This  seotion 
oootains  certain  modifioations  (sect.  63  (2). 

In  our  next  article  we  propose  to  oousider  the  effects 
of  the  Aot  in  relation  to  settlements  and  wills  already 
in  operation. 

(lb  to  MoMiHMd.) 


THE  DUTIES  OF  POLICE  CONSTABLES. 

Mr.  C.  E.  Howard  Vincent,  Director  of  Criminal 
Investigations,  has  just  issued  an  abridged  edition  of  his 
"Police  Code  and  Manual  of  the  Criokinal  Law,"  to 
which  the  following  address  to  police  oonstables  on 
their  daUes,  written  by  Mr,  Justice  Hawkins,  has  been 
prefixed  :— 

In  the  few  words  I  purpose  addreasfog  to  yon  it  is 
not  my  intention  to  define  every  duty  of  a  police  con- 
stable, but  rather  to  point  out  some  matters  that  all 
who  desire  to  become  good  officers  ought  constantly  to 
bear  in  mind,  for,  by  strict  attention  to  them,  every 
man  may  assuredly  raise  himself  to  a  high  position  in 
the  force,  and,  by  neglect  of  them,  he  is  equally  sure 
always  to  occupy  a  low  one.  First  of  all,  let  me  impress 
upon  yoa  the  neoessity  of  absolute  obedience  to  all  who 
are  plaoed  in  authority  over  you,  and  rigid  observance 
of  every  regulation  made  for  your  general  conduct 
Bach  obedience  and  observance  I  regard  as  essential  to 
the  existence  of  a  police  force.  Obey  every  order  given 
to  you  by  your  superior  officer  withoBt  for  a  moment 
questioning  the  propriety  of  it.  Yon  are  not  responsible 
for  the  order,  but  for  obedience.  In  yielding  obedience, 
let  the  humblest  member  ot  the  toroe  feel  that,  by 
good  oondnot  and  cheerful  aabmission,  ha  may  himself 
rise  to  be  plaoed  in  authority  to  give  those  orders  he  is 
now  called  -on  to  obey.  As  to  the  regulations^  a  single 
moment's  refleotion  will  teaoh  you  that,  when  so  many 
men  of  different  classes  and  habits  are  enlisted  in  one 
servioe,  some  rules  applicable  to  all  are  necessary  for 
the  parpoae  of  insuring  uniformity  in  discipline,  action, 
oonduot,  and  appearance ;  therefore  it  is  that  there  are 
regulations  exacting  sobriety,  punotoality,  cleanliness, 
and  many  other  matters  to  which  I  need  not  refer.  The 
slightest  disobedience  in  one  begets  a  bad  example  to 
others,  and  if  this  bad  example  is  followed  by  a  few  it 
is  calculated  to  disorganise  aod  bring  diaoredit  upon 
the  whole  body.  Let  me  now  say  something,  to  eaoh 
of  yoa  as  to  the  mode  in  which  your  obligations  to  the 
public  ought  to  be  performed.  Depend  upon  it,  to 
become  a  good  and  effloient  officer  you  must,  when  on 
duty,  allow  nothing  bat  yonr  duty  to  occupy  yoor 
thoughts.  You  must  studiously  avoid  all  gossiping. 
Yon  mast  not  lounge  about  as  thoagh  your  sole  object 
was  to  amuse  yourself  and  kill  the  hoon  during  which 
the  public  has  a  right  to  your  best  services,  and  during 
which  constant  vigilance  and  attention  to  what  is 
passing  aroand  you  is  expected  from  you.  It  is  this 
gossiping,  lounging  habit  which  sometimes  gives  rise  to 
the  observation  that  a  policeman  is  never  to  be  found 
when  he  is  most  wanted.  Moreover,  a  man  who  gives 
way'  to  saoh  a  habit  never  observes  with  so  maoh 
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•oooraoy  that  wbioh  oooan  before  his  eyes,  m  he  who 
makes  it  bis  endeavoar  to  fix  bis  attention  apon  all 
that  is  paasiog  about  him.  This  is  a  habit  not  diffioalt 
to  aoqaire  if  yon  are  in  earnest,  and  when  once  aoqaired 
yon  will  find  the  oaltivation  ot  it  a  soarce  of  pleasare, 
and  the  hoars  of  doty  will  be  mach  less  irksome.  I 
may  add,  too,  that  the  man  who  takes  no  pains  to 
aoqnire  this  habit,  for  want  of  attention,  generally 
makes  a  very  bad  and  inaocarate  witness.  I  wish  yon 
to  feel  the  importance  of  a  steady  constant  endeavonr, 
by  yonr  TigUanoe,  to  prevent  orime  as  much  as  possible, 
and  not  by  your  negligence  tempt  persons  to  commit 
it ;  as  yoD  do  if  yon  fail  in  attention  to  yonr  daty.  To 
my  mind,  the  constable  who  keeps  his  beat  free  from 
crime  deserves  much  more  credit  than  he  does  who 
only  counts  np  the  nnmber  of  oonTiotions  he  has 
obtained  for  offences  committed  within  it.  It  is  tnie 
the  latter  makes  more  show  than  the  former,  bat  the 
former  is  the  better  officer.  The  great  object  of  the 
law  is  to  prevent  crime ;  and  when  many  crimes  are 
committed  in  any  particular  district  one  is  apt  to 
■aspect  that  there  has  been  something  defective  in  the 
amonnt  of  vigilance  exercised  over  it.  Whatever  duty 
you  may  be  called  on. to  perform  keep  a  oarb  on  your 
temper.  An  angry  man  is  as  unfit  tor  duty  as  a  drunken 
one,  and  is  incapable  of  calmly  exercising  that  dis- 
oretion  which  a  constable  is  so  often  called  on  to 
exercise.  Be  civil  and  listen  respectfully  to  everybody 
who  addresses  yon,  and  if  occasionally  you  are  remon- 
strated with  for  the  course  yoa  are  taking,  do  not 
hastily  jnmp  to  the  conclusion,  as  some  constables  do, 
that  the  persoo  who  so  remonstrates  wishes  to  obstruct 
yoa  in  the  execation  of  your  duty.  Beware  of  being 
over-zealooB  or  meddlesome.  These  are  dangerons 
faults.  Let  your  anxiety  be  to  do  your  duty,  but  no 
more.  A  meddlesome  constable  who  interferes  un- 
necessarily upon  every  trifling  occasion  stirs  np  ill-feeling 
against  the  force,  and  does  more  harm  than  good.  An 
over-zealous  man  who  is  always  thinking  of  himself, 
and  desiring  to  call  attention  to  his  own  activity,  is 
very  likely  to  fall  into  a  habit  of  exaggeration,  which  is 
a  fatal  fault,  as  I  shall  presently  show  yoa.  Much 
power  is  vested  in  a  police  constable,  and  many  oppor- 
tunities are  given  Mm  to  be  hard  and  oppressive, 
especially  to  those  in  bis  custody.  Pray  avoid  hard- 
ness and  oppression,  be  firm  but  not  brutal,  make  only 
discreet  use  of  your  powers.  If  one  person  wishes  to 
give  another  into  your  custody  for  felony  you  are  not 
absolntely  bound  to  arrest.  Ton  ought  to  exercise  your 
discretion,  having  regard  to  the  nature  of  the  orime, 
the  snizouoding  circumstances,  and  the  condition  and 
character  of  the  accuser  and  the  accused,  fie  very 
careful  to  distinguish  between  oases  of  illness  and 
drankenness.  Many  very  serious  errors  have  been 
oommitted  for  want  of  care  in  this  respect.  Much  dis- 
cussion has  on  various  occasions  arisen  touching  the 
conduct  of  the  police  in  listening  to  and  repeating  state- 
ments of  accused  persons.  I  will  try,  therefore,  to 
point  out  what  I  think  is  the  proper  oonrse  for  a 
constable  to  take  with  regard  to  such  statements. 
When  a  crime  has  been  committed,  and  you  are  engaged 
in  endeavouring  to  discover  the  author  of  it,  there  is  no 
objection  to  your  making  inquiries  of,  or  patting 
questions  to  any  person  from  whom  you  think  you  can 
obtain  useful  information.  It  is  your  duty  to  discover 
the  criminal  if  yon  can,  and  to  do  this  yon  must  make 
snch  inquiries,  and  if  in  the  coarse  of  them  you  should 
chance  to  interrogate  and  to  receive  answers  from  a 
man  who  tarns  ont  to  be  the  criminal  himself,  and  who 
inoalpates  himself  by  these  answers,  they  are,  never- 
theless, admissible  in  evidence,  and  may  be  used  against 
him.  When,  however,  a  constable  has  a  warrant  to 
arrest,  or  is  about  to  arrest  a  person  on  his  own 
authority,  or  has  a  person  in  custody  for  a  crime,  it  is 
wrong  to  question  such  person  touching  the  crime  of 
which  be  is  accused.  Neither  judgp,  magistrate,  nor 
juryman  can  interrogate  an  accused  person,  and  require 
him  to  answer  questions  tending  to  criminate  himself. 
Much  less,  then,  ought  a  constable  to  do  so,  whose  duty 
as  regards  that  person  is  simply  to  arrest  and  detain 


him  in  safe  custody.  On  arresting  a  man  the  coostable 
ought  simply  to  read  his  warrant,  or  tell  the  aconsed 
the  nature  of  the  oharge  upon  which  be  is  arrested, 
leaving  it  to  the  person  so  arrested  to  say  anything  or 
nothing  as  he  pleases.  For  a  constable  to  press  any 
accused  person  to  say  anything  with  reference  to  the 
orime  of  which  he  is  accused  is  very  wrong.  It  is  well 
also  that  it  shonld  be  generally  known  that  if  a  state> 
ment  made  by  an  accused  person  is  made  under  or  in 
consequence  of  any  promise  or  threat,  even  though  it 
amounts  to  an  absolnte  confession,  it  cannot  be  used 
against  the  person  making  it.  There  is,  however,  no 
objection  to  a  constable  listening  to  any  mere  voluntary 
statement  which  a  prisoner  desires  to  make,  and  re- 
peating taeh  statement  in  evidence ;  nor  is  there  any 
objection  to  his  repeating  in  evidence  any  conversation 
he  may  have  heard  between  the  prisoner  and  any  other 
person.  Bat  he  ongbt  not  by  anything  he  says  or  does, 
to  invite  or  encourage  an  aoouaed  person  to  make  any 
statement  without  first  cautioning  him  that  he  is  not 
bound  to  say  anything  tending  to  criminate  himself,  and 
that  anything  he  says  may  be  used  against  him.  Per- 
haps the  best  maxim  for  a  constable  to  bear  in  mind 
with  respect  to  an  acoased  person  is,  "  Keep  yonr  eyes 
and  your  ears  open,  and  your  month  shnt."  By  silent 
watchfulness  you  will  hear  all  you  ought  to  hear. 
Never  act  unfairly  to  a  prisoner  by  coaxing  him  by  word 
or  conduct  to  divulge  anything.  If  yoa  do,  yoo  will 
assuredly  be  severely  handled  at  the  trial,  and  it  is  not 
unlikely  yonr  evidence  will  be  disbelieved.  In  detailing 
any  conversation  with  an  aooused  person,  be  sura  to 
state  the  whole  conversation  firom  the  commencement 
to  the  end  in  the  very  words  used ;  and,  in  narrating 
facts,  state  every  fact  whether  yon  think  it  material  ot 
not,  for  you  are  not  the  judge  of  its  materiality.  Tell, 
in  short,  everything,  as  well  that  which  is  in  favour  of 
an  acoased  as  that  which  is  against  him,  for  your 
desire  and  anxiety  must  be  to  be  fair,  and  assist  the 
innocent,  and  not  convict  any  man  by  unfair  means, 
such  as  suppressing  something  which  may  tell  in  his 
favour,  even  though  you  feel  certain  of  his  guilt.  Un- 
fairness is  sure  to  bring  discredit  upon  those  who  are 
guilty  ot  it  If  an  acoosed  in  a  conversation  with  yon 
states  any  ciroumstanoes  which  you  have  the  means  of 
inquiring  into,  you  ought,  whether  these  circumstances 
are  in  his  favour  or  against  him,  to  make  suoh  inqoiiy, 
and  witnesses  who  can  prove  or  disprove  the  truth  of 
the  statement  ought  to  be  taken  before  the  magistrate 
when  the  prisoner  is  examined;  and  if  an  aoonsed 
person  desires  to  call  witnesses,  the  police  should  assist 
him  to  the  best  of  their  power.  I  cannot  too  strongly 
recommend  every  constable,  however  good  he  may  fancy 
his  memory  to  be,  to  write  down  word  for  word  every  syl- 
lable of  every  con  veraationin  which  an  accused  person  has 
taken  a  part,  and  of  every  statement  made  to  him  by  an 
accused  person,  and  to  have  that  written  menltn^ndum 
with  him  at  the  trial.  The  last  but  most  important 
duty  I  would  enjoin  upon  you  is,  on  every  occasion, 
"  Speak  the  truth,  the  whole  truth,  and  nothing  bnt  the 
truth."  Let  no  considerations,  no  anxiety  to  appear  of 
importance  in  a  case,  no  desire  to  procure  a  conviction 
or  an  acquittal,  no  temptation  of  any  sort  to  induce 
you  ever  to  swerve  one  hair's  breadth  from  the  troth — 
the  bare,  plain,  simple  truth.  Never  exaggerate,  or  ia 
repeating  a  conversation  or  statement  add  a  tone  or 
eolonr  to  it.  Exaggeration  is  often  even  more  dangerous 
than  direct  falsehood,  for  it  is  an  addition  of  a  falsa 
colour  to  truth ;  it  is  something  more  than  the  troth, 
and  it  is  most  dangerous,  because  it  is  difficult  to  detect 
and  separate  that  which  is  exaggeration  from  that  which 
is  strictly  true ;  and  a  man  who  exaggerates  is  very  apt 
to  be  led  on  to  say  what  he  knows  to  be  false.  On  the 
other  hand,  suppress  no  part  of  a  conversation  or  state- 
ment, nor  any  tone  or  action  which  accompanies  it,  for 
everything  you  suppress  is  short  of  the  whole  truth. 
Remember  always  what  reliance  is  of  necessity  placed 
in  coarts  of  justice  upon  the  testimony  of  policemen, 
and  bear  constantly  in  mind  that  in  many  oases  the 
fate  of  an  accused  man,  which  means  his  life  or  his 
liberty,  depends  upon  that  testimony,  and   serioaaly 
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reflect  bow  fearful  a  thinf;  it  is  for  a  man  to  be  ooovioted 
and  pat  to  deatb,  or  condemned  to  penal  aervitode  or 
impriaonment,  opoo  false  teatimony.  Bamember,  also, 
when  yea  are  giving  evidenoe,  that  yon  are  not  the 
person  appointed  to  determine  the  gnilt  or  the  innooenoe 
of  k  penon  on  his  trial,  nor  have  yoa  any  right  to 
•zprew  an  opinion  upon  the  aabject  Your  doty  ia  a 
very  simple  and  eaay  one— namely,  to  tell  the  coart  all 
yon  know.  The  responsibility  of  the  verdiot,  whether 
it  be  goilty  or  not  gailty,  rests  entirely  with  the  jnry  or 
the  magistrate  (if  the  oase  is  tried  in  a  police  court),  and 
they  have  a  right  to  expect  from  yon  everything  within 

Jour  knowledge  to  enable  them  to  form  a  jaat  oonolaaioD. 
t  is  right  I  should  tell  yoa  that  wiltolly  to  tell  a  false- 
hood, or  pervert  the  tmth,  in  a  coart  of  justice  is 
perjury ;  and  yoa  all  know  peijnry  is  a  orime  punishable 
with  seven  years'  penal  servitade,  and  your  own  common 
sense  will  tell  yon  that  when  perjary  is  committed  by 
an  officer  of  juatioe  he  deserves  and  ought  to  receive  a 
very  severe  sentence.  Resolve,  then,  on  every  oooasion 
to  tell  the  plain,  unbiassed,  unvarnished  trntb  in  all 
things,  even  though  it  may  for  a  moment  expose  yoa  to 
oensore  or  mortiflcatioo,  or  defeat  the  object  or  expecta- 
tions of  those  by  whom  yoa  ate  called  as  a  witness. 
Depend  upon  it  suoh  oensore  or  mortifleation  will  be  as 
aotiiing  compared  to  the  character  yoa  will  earn  for 
yourself  aa  a  truthfal,  reliable  man,  whose  word  can 
always  be  implloitly  depended  upon,  and  the  very 
mortification  you  endure  will  be  a  usrinl  warning  to 
yoa  to  avoid  in  the  future  the  error  you  have  aan£dly 
•oafeseed.  I  ooold  write  a  good  deal  more  on  the 
•ubjeeta  I  have  touched,  but  then  my  address  would  be 
too  long  for  this  little  work,  which  is  intended  for  your 
gul<le,  and  wherein  yon  will  find  your  duties  apon 
TariooB  ooeasions  more  fully  defined.  I  have  only 
endeavoured  in  a  few  friendly  sentences  to  point  out  to 
yon  a  Una  of  oonduot,  the  steady  adoption  of  which  will 
enable  every  man  in  the  police  service  to  feel  that  he  is 
on  the  high  road  to  all  he  oan  desire,  having  regard  to 
the  important  and  very  lesponsible  oaUing  he  has 
•elected  for  himsell 


ABOLITION  OP  JUDICIAL  OATHa 
In  the  oorrent  number  of  the  NortH  Awuriem  Sevitw, 
Judge  Edward  A.  Thomas  writes  in  favour  of  aboUahiog 
oaths  in  legal  prooeedings,  on  the  ground  that  it  is 
futile  and  uajust  to  require  them.  He  objeots  to  them 
in  theory  beoaase  they  imj^y  that  Qod  puntsbes  perjury 
more  severely  than  falsehood,  and  in  praotice  because 
they  do  not  restrain  perjury,  and  exolnde  those  who  do 
not  believe  in  a  f atots  atate  of  rewards  aad  panishmeats 
from  testifying.  He  also  raises  the  ntiaor  praotioal 
objection  that  mea  reeogoising  various  forma  of  oaths, 
it  is  sometimes  inoonvenient  and  aDseenaly  to  intro- 
dooethe  form  whioh  the  partioular  vritness  considers 
hjndiag  on  his  conscience — as  for  example,  the  finger  er 
(oe  of  a  Brahmin  for  a  Hindoo  to  Um,  <«  a  oow  for  a 
Parsee  to  hold  by  the  tail,  or  a  saucer  for  a  Chinaman 
to  breaJt,  or  a  cook  for  him  to  behead.  He  also  objsoto 
to  the  inoooaiaten<7  of  the  law  in  varying  and  adapting 
the  form  to  the  same  conscieaee^  aooording  to  oiroam- 
•tanoes— as  political  oaths  more  or  Ises  "  iron-^dad" — 
and  to  the  carelessness  and  inwvereooe  with  whioh  oaths 
are  generally  administered.  The  last  objections  are 
oat  of  the  question  as  to  the  morality  and  policy  of 
leqairing  oaths.  The  idea  of  this  essay  is  not  new ;  it 
was  strongly  urged  by  Jeremy  Bentbam,  as  the  essayist 
points  oub  It  seems  to  us  that  the  truth  as  usual  lies 
between  the  extremes.  It  woald  be  iujndioions  to 
dispense  with  oaths ;  it  is  unjust  to  exolnde  a  man  from 
testifying  because  he  does  not  believe  in  a  fature  state 
of  rewards  and  pnnishmenta  The  form,  while  it  does 
not  wholly  prevent  perjury,  does  something  toward  it ; 
it  restrains  some ;  it  makes  many  rsfleotive  and  oaiefa). 
It  is  no  hardship  upon  anyone  who  is  willing  to  take  it. 
For  the  considerable  class  who  are  unwilling  to  take  it^ 
allowance  should  be  made.  AUowanoe  is  made  for 
some  of  them,  such  as  Quakers.  But  there  are  many 
good  men  who  do  not  believe  in  any  Uod  or  future  life, 


or  believe  in  them  in  a  different  form  from  that  generally 
accepted  by  Christians.  These  men  should  not  be  shut 
out  and  stigmatised.  We  know  of  no  reason  why  Col. 
IngersoU  should  not  be  as  competent  and  as  credible  a 
witness  aa  Henry  Ward  Beeoher ;  Ralph  Waldo  Emer- 
son, it  would  seem,  should  have  been  aa  respectable  a 
witness  aa  Dr.  Hall;  Professor  TyndsU  aa  Dr.  M'Oosh. 
But  there  should  be  a  form  of  some  sort  to  impose 
solemnity  and  dignity  upon  the  proceeding;  to  impreaa 
the  witnese  with  the  importance  and  responsibility  of 
his  position ;  and  to  mark  his  pablio  aeknowledgment 
of  the  sanction  and  the  oonsequenoes.  Men  who  profess 
to  believe  in  Ood  and  a  fature  state  of  rewards  and 
punishments  shoald  be  sworn  by  all  the  sanctions  which 
their  profession  implies ;  others  should  at  least  be  made 
publicly  to  acknowledge  the  solemnity  of  the  occasion 
and  solemnly  to  pledge  themselves  to  tell  the  truth. 
We  hope  the  day  will  never  come  when  a  man  can  give 
testimony  in  the  same  way  be  woald  tell  the  story  to 
another  out  of  court.  We  hate,  as  deeply  aa  anybody, 
the  making  of  a  man's  religious  belief  the  test  of  bis 
oompetenoy  as  a  witness,  but  we  see  no  reason  why  an 
"no believer"  should  be  excused  from  a  settled  and 
common  form,  as  nearly  equivalent  to  the  usual  one  aa 
can  be  devised,  which  he  shall  recognise  as  binding  his 
ooDSoiance.  Judge  Thomas  objeots  to  the  public  ex- 
posure of  a  man's  nnbelief,  and  the  consequent "  distrust 
and  obloqay."  The  exposure  may  be  "  disagreeable," 
as  he  insists,  bat  we  see  no  help  for  that.  We  do  not 
think  that  any  man  should  be  permitted  to  pass  for 
a  Christian  if  he  is  not,  nor  that  he  should  be  siahamed 
of  not  being  what  he  thinks  be  ought  not  to  be. 
When  he  says  that  the  exaction  of  oaths  leads  to 
perjary  he  is  technically  right,  inasmuch  as  there  oan 
be  no  perjury  without  oath ;  but  it  is  not  true  that 
they  leii  to  falsehood,  for  it  is  not  the  exaction  of  the 
oath,  but  the  determination  of  the  witness  to  lie,  that 
induces  falsehood,  and  this  determination  does  not 
spriog  from  tbe  oa,1ih,—Alban]/  LavJoumal. 


CONTEMPT  OF  COURT. 


The  restriction  of  the  power  to  commit  criminally  for 
contempt  of  court,  whioh  is  to  be  made  the  subject  of 
a  Government  bill  next  session,  is  only  an  applioati<»i 
of  principles  whioh  have  long  been  recognised.  At 
oommon  law  tbe  judges  had  aa  unlimited  discretion  to 
fine  or  imprison  for  misdemeanours.  Magna  Chart* 
declared  that  fines  ought  to  be  Mcundam  modvm  delicti; 
and  the  Bill  of  Bights  prohibits  cruel  and  nnasnal 
punishments  and  excessive  fines.  Modern  legislation 
has  not  only  fixed  the  punishment  for  felonies  within 
precise  limits,  but  for  most  misdemeanours.  The 
other  misdemeanours,  and  among  them  criminal  con- 
tempts of  court,  have  not  hitherto  had  their  respective 
penalties  prescribed,  partly  because  of  the  difficulty  of 
defining  them,  and  partly  because  of  their  infrequenoy. 
Contempts  of  court  peculiarly  call  for  limitation  ia 
respect  of  punishment  beoaase  both  verdict  and  sen- 
tence are  in  the  hands  of  tbe  judge,  who  is  in  some 
instanoes  also  the  prosecutor.  In  the  oase  of  County 
Court  judges,  punishment  for  contempt  is  limited  by 
the  County  Court  Aot  of  1846  to  seven  days'  imprison- 
ment and  £6  fine,  and  the  offence  must  be  committed 
either  in  oourt  or  while  the  judge  is  going  to  and  from 
the  court.  Courts  of  quarter  sessions,  aa  courts  of 
record,  have  the  aame  unlimited  power  to  punish  for 
oontempt  as  the  superior  courts,  except  that,  in  case  of 
an  exoeaa  of  jurisdiction,  an  appeal  may  be  made  to  the 
High  Ooort,  Jastioes  ia  petty  sessions  seem  to  have 
no  power  to  panish  for  oontempt ;  and  aooordiog  to  the 
practice  of  the  metropolitan  bench,  a  magistrate  who  is 
insulted  in  his  place  simply  orders  a  summons  to  be 
taken  out  before  another  justice.  A  power  given  to  the 
jndges  to  commit  for  triai  on  tbe  spot,  similar  to  that 
possessed  in  cases  of  perjury,  woald  meet  many  of  the 
exigencies  to  which  the  unsatisfactory  practice  of  con- 
victing of  oontempt  of  oourt  is  now  applied ;  but,  as 
we  andeistand  the  proposal,  it  is  not  to  take  away  the 
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jariBdiotion  of  Bommarily  ooDTioting  (or  ooDtempt,  bat 
to  limit  the  pauiBhment,  and  perhaps  give  an  appeal. 

The  abseooe  of  an  appeal  iu  oases  of  oontampt  is  a 
mere  aooident.  The  Jndioatare  Aots  allowed  an  appeal 
•gainst  all  orders  of  tbe  High  Coart ;  bat  they  excepted 
oriminal  cases,  in  order  to  protect  the  finality  of  the 
deoisioos  of  the  Coort  for  the  Oonsideratioa  of  Crown 
Cases  Beaerved.  The  terms  of  the  exception,  however, 
went  farther  than  its  object,  and  instead  of  being  con- 
fined to  oases  in  which  that  oonrt  had  jarisdiction,  it 
extended  to  all  oriminal  oaaea,  and,  amongst  them,  to 
criminal  oontempta  of  coort.  If  the  Conrt  for  Crown 
Cases  is  abolished,  and  appeal  in  criminal  cases  allowed 
by  motion,  as  in  civil  and  Coanty  Coart  cases,  all 
oriminal  oases,  inclnding  summary  convictions  for  oon- 
tampt of  oonrt,  will  go  to  the  Coart  of  Appeal,  and,  if 
necessary,  to  the  House  of  Lords. — Jxno  Journal. 


We  trast  that  the  Select  Committee  appointed  to 
Inqnire  into  the  oiroamBtanoes  of  Mr.  Gray's  imprison- 
ment will  not  find  itself  preclnded  from  inqairing  into 
the  histoiy  and  the  development  of  the  law  of  contempt. 
The  earliest  instance  mentioned  of  its  existence  was  Uie 
committal  of  Prince  Henry  by  Chief  Justice  aaacoigoe. 
It  was  not  recorded  in  the  year-books  at  the  time,  and 
some  maintain  that  the  atory  is  apocryphal.  However 
this  may  be  it  is  somewhat  singular  that  acts  which 
ivould  now  by  common  conaent  be  declared  to  amount 
to  contempt,  meriting  condign  panishment  without 
formal  trial  on  the  part  of  the  of^nded  judge,  were  in 
early  times  made  the  sabject  matter  of  special  penal 
enactments.  The  Conrt  of  Chancery  introduced  the 
practice  of  imprisoning  those  who,  whether  from  obsti- 
nacy or  inability,  failed  to  comply  with  its  decrees,  but 
in  all  these  cases  it  was  presumed  that  the  individual 
oonld  purge  his  contempt  and  secure  his  liberty  by 
obeying  the  orders  of  the  court.  The  puniBhment  by 
the  common  law  judges  of  acts  done  outside  the  precincts 
of  the  courts  on  the  ground  of  contempt  does  not,  we 
believe,  date  anterior  to  the  time  of  Lord  Ifansfield.  On 
one  occasion  a  prosecutor  sought  to  iafluenoe  the  entire 
jnry  panel  by  circulating  amongst  them  a  pamphlet 
previous  to  the  trial  of  the  case  in  an  assize  town.  An 
application  was  made  to  Lord  Mansfield,  one  of  the 
judges  of  assize,  to  deal  with  it  as  an  outrageous  act  of 
contempt,  and  to  commit  the  offender  to  prison.  The 
Chief  Justice,  however,  declined,  on  the  ground  that  be 
had  no  power  to  do  so,  but  he  directed  the  case  to  stand 
over  to  the  next  assize,  and  ordered  an  indictment  to  be 
preferred  against  the  offender.  This  was  the  proper 
course,  and  we  see  no  reason  why  it  should  not  have 
been  taken  with  respect  to  Mr.  Oray.  It  is  not  probable 
that  the  Government  have  yet  settled  on  the  form 
their  measure  will  take,  but  we  may  assume  that  whilst 
leaving  the  judges  all  the  necessary  authority  to  vindicate 
their  dignity  and  to  prevent  any  interference  with  the 
administration  of  justice  in  their  courts,  it  will  restore 
those  guarantees  for  the  liberty  of  the  subject  and  for 
the  fitting  trial  of  alleged  offenders  which  have  of  late 
years  gradually  disappeared.— ifominjr  Poit. 


ATJDIENCB   OP   SOLICITORS    UNDER   THE 
OBIMES  PREVENTION  ACT. 

In  the  House  of  Commons  on  the  2nd  Inst., 
Mr.  Sbxton  asked  the  Chief  Secretary  for  Ireland 
whether  he  had  observed  that  in  one  of  the  courts  for 
investigation  of  claims  for  compensation  for  injuries 
under  the  Crimes  Prevention  Act  the  Commissioner 
refused  to  hear  solicitors  on  behalf  of  the  parties,  on 
the  ground  that  section  19  of  the  Crimes  Prevention 
Act  prescribed  that  the  parties  should  be  heard  either 
personally  or  by  oonnsel,  and  that  this  provision  shut 
cot  solicitors  from  a  bearing ;  and  whether,  considering 
the  poverty  of  the  ratepayerB  in  many  parts  of  Ireland, 
and  the  cost  of  engaging  counsel  in  Dnblin,  the  Govern- 
ment would  take  Buch  steps  as  might  be  necessary, 
either  by  introdnoiag  a  short  Amending  Bill,  or  other- 
wise, to  facilitate  protection  of  the  interests  of  the  rate- 


payers in  oases  of  claims  for  compensatiou  by  entitling 
solicitors  to  appear  J 

Mr.  TaxviLXAJi  said  the  question,  being  a  legal  one, 
should  have  been  addressed  to  the  Attorney-General  for 
Ireland,  but  he  was  advised  that  while  the  19th  section 
of  the  Aot  in  the  first  sub-section  gave  the  absolute 
right  of  audience  to  parties  personally  or  by  oonnsel,  the 
second  sub-seotion  gave  investigating  barristers,  for  the 
pnrposes  of  the  investigation,  all  the  same  powers  as 
]08ticeB  sitting  at  quarter  sessions,  and  there  was 
nothing  to  prevent  him  hearing  a  solicitor  if  he  thoaght 
fit.  He  bad  observed  that  solicitors  had  been  heard 
by  other  investigating  barristers  appointed  by  his  Ex- 
cellency nnder  this  section.  In  his  view  no  fotthst 
statute  appeared  to  be  necessary. 


INTERESTED  JUSTICES. 

We  have  from  time  to  time  noticed  the  decisions  pt 
the  High  Conrt  on  this  subject,  and  the  latest  is  of 
sufficient  importance  to  call  for  attention.  The  case  is 
Beg.  T.  Lee  and  othari,  and  has  been  reported  J.  P.,  p.  404, 
and  at  9  Q.  B.  D.  394.  The'  facts  were  shortly  these. 
In  the  botoogh  of  Wakefield  the  sanitary  committee  of 
the  town  council,  who  were  the  local  aathority  under 
the  Public  Health  Act,  187S,  passed  a  reselution  direotin({ 
the  town  clerk  to  prosecute  one  B.  for  exposing  for  sale 
meat  unfit  for  human  food,  contrary  to  the  provisions 
of  the  Aot,  and  at  the  bearing  of  au  information  laid  in 
pursnance  of  this  resolution  S.  was  convicted  before  four 
justices  of  the  borough,  who  imposed  a  penalty  upon 
him.  Ooa  of  the  juBtices  was  a  member  of  the  sanitary 
committee,  and  had  been  present  at  the  meeting  at 
which  the  resolution  was  passed.  A  rule  was  obtained 
in  the  High  Court  for  a  certiorari  to  bring  np  and 
quash  the  conviction  on  the  ground  that  the  justice  just 
mentioned  was  disqualified  by  interest  from  sitting  as  a 
justice  on  the  hearing  of  the  information.  It  was  oon- 
tended  that  any  disqnalifloation  which  might  otherwise 
have  existed  was  removed  by  the  Public  Health  Act, 
1876,  s.  258,  which  provides  that  "  no  justice  of  the 
peace  shall  be  deemed  incapable  of  acting  in  cases 
arising  nnder  this  Act  by  reason  of  his  being  a  member 
of  a  local  authority."  But  the  court  (Field  and  Cave, 
JJ.)  held  that  this  section  had  not  the  effect  of  enabling 
a  person  to  aot  as  prosecntor  and  judge  in  the  same 
matter,.  Section  358  of  the  Public  Health  Act,  1876, 
merely  provided  that  the  fact  of  membership  of  a 
sanitary  aathority  should  not  disqaalify :  it  did  not  pro- 
vide that  a  jastioe  who  had'  acted  as  a  member  of  the 
authority  in  direoting  a  prosecution  for  an  offence  under 
the  Aot  was  a  sufficiently  disinterested  person  to  be 
able  to  sit  as  a  judge  at  the  hearing  of  the  information. 
The  rule  was  therefore  made  absolute. 

It  will  be  observed  that  this  decision  proceeds  on  the 
same  ground  as  Reg.  v,  liUUdgt,  4  Q.  B.  D.  832.  There 
a  town  oouQcil  had  passed  a  resolution  that  steps  should 
be  taken  against  one  B,  for  the  removal  of  a  nuisance. 
A  summons  was  accordingly  iasued,  and  at  the  hearing 
two  of  the  justioes  were  members  of  the  oouncil,  and 
had  taken  part  in  the  disousBion  when  the  resolution 
was  passed.  It  was  held  that  they  could  not  act  both 
as  prosecutors  and  as  judges,  and  the  order  made  by 
them  was  therefore  quashed. 

These  oases  must  be  carefully  distinguiiihed  from 
other  recent  deoiBiona.  In  Rtg.  v.  JuHicee  of  Huntingdon, 
4  Q.  B.  D.  522,  three  justices  who  were  members  of  a 
town  council,  and  as  such  had  taken  an  active  part  in 
the  making  of  an  order  under  the  Dogs  Act,  1871,  rat 
b>  hear  a  complaiot  for  non-observance  of  the  order. 
It  was  held  that  they  had  no  such  interest  in  the  subject 
matter  of  the  prosecution  as  to  disqaalify  them.  This 
was  quite  different  from  Beg.  v.  Lee  and  Beg.  v.  MiUedgt, 
for  the  justices  had  taken  no  part  in  ordering  the  pro- 
secution. Had  tbey  done  so,  then,  according  to  the 
latter  oases,  tbey  would  have  been  disqualified  as 
having  been  both  proseoutors  and  judges  in  the  same 
matter. 

Again  in  Beg.  v.  Bmdtleg  and  oikert,  J.  P.,  p.  119,  8 
Q.  B.  D.  886,  the  objection  taken  to  the  justice  was 
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merely  that  he  was  a  member  of  the  town  ooonoil.  He 
had  not  directed  the  prosecatiou  nor  had  be  acted  in  any 
way  in  or  about  the  issoing  of  the  sommonB.  The 
coart,  conBiBtiDg  of  the  same  judges  as  decided  JUg.  v, 
Lte,  held  that  ii  was  not  enough  to  show  merely  that  an 
adjadicatiug  jaatice  was  a  member  of  the  town  coancil, 
and  as  anch  had  a  pecuniary  interest  in  the  result  of 
the  complaint  er  information,  or  that  he  was  a  member 
of  (he  corporation  which  was  charged  with  the  duty  of 
prosecuting  the  offence  which  he  sat  to  adjudicate  upon. 
It  was  necessary  in  order  to  disqualify  him  to  show  that 
he  had  such  a  substantial  interest  in  the  result  of  the 
hearing  as  to  make  it  likely  that  he  had  a  real  bias  in 
the  matter. 

It  must  not  be  forgotten  that  these  deoiaions,  except 
Btg.  T.  //.  of  BuftHngdon,  were  all  given  in  cases  where 
there  was  a  section  similar  to  the  258th  of  tba  Pablio 
Health  Aci^  187fit  and  the  principle  of  Reg.  y.  HandMeg 
waa  in  the  jodgment  of  the  court  confined  to  snoh  cases. 
That  of  B»g.  V.  Ifilltdge  and  Jieg.  T.  La,  however,  is  of 
nniversal  application.  It  proceeds  upon  the  maxim 
nono  debet  ate  judex  in  tud  proprid  caaad,  no  man  shall  be 
both  prosecutor  and  judge. 

When,  therefore,  a  justice  is  a  member  of  the  lanitaty 
authority  be  is  not  thereby  disqualified  from  adjudicating 
upon  informations  or  complaints  at  the  instance  of  the 
sanitary  authority,  unless  either  he  has  a  substantial 
interest  in  the  result  of  the  hearing  of  the  case,  or  baa 
taken  sach  a  part  in  the  ordering  of  the  proceedings  as  to 
bring  him  within  the  principle  of  Seg.  v.  Lee. — Jiutice  of 
the  Peace. 


PRACTIOE  CASES  IN  OHAKCERY. 

There  are  three  practice  cases  of  considerable  im- 
portance in  the  September  number  of  the  Law  Journal 
Beporte.  The  first  is  Comton  v.  Pretton,  regarding  the 
light  to  counter-claim  for  the  possession  of  land ;  the 
Beoond  is  Hunt  v.  Ckamben,  regarding  the  right  of  parties 
to  a  jury;  and  the  third  is  Anderton  t.  Butler't  Wharf 
Company,  regarding  the  mode  of  appealing  from  a 
Chancery  judge's  order  in  chambers.  Hunt  T  Chamien, 
both  from  its  snbject-matter  and  the  fact  of  its  being  in 
the  Court  of  Appeal,  claims  attention  first.  It  was  an 
action  by  the  landlord  of  a  farm  against  the  exeootors  of 
his  tenaat,  for  rent,  and  breach  of  a  covenant  to  repair. 
It  contained  a  claim  for  the  administration  of  the 
estate  in  case  the  defendants  did  not  admit  assets.  The 
defendants  admitted  assets  in  the  statement  of  defence, 
but  denied  tbe  liability,  and  gave  notice  that  the  action 
ihonld  be  tried'  by  a  jury.  Thereupon  the  plaintiff 
applied  to  Vice-Chancellor  Bacon,  that  the  action 
■honld  be  tried  by  a  judge.  The  Yioe-Ohanoellor  made 
the  ordflr ;  but  on  appeal  it  was  reversed  by  the  Master 
of  the  Rolls  and  Lords  Justices  Cotton  and  Lindley. 
The  question  waa  one  of  those  in  which  predisposition 
to  tbe  form  of  trial  by  a  judge  is  likely  to  influence  the 
discretion  of  tbe  judge  ;  bat  it  cannot  be  said  that  either 
of  tbe  three  judges  in  the  Conrt  of  Appeal  was,  from 
bis  antecedents,  likely  to  depreciate  the  Cbancery  form 
of  trial.  The  matter  was  decided  by  a  close  reference 
to  the  Bales  of  Frocednre.  Tbe  Vioe-Chanoellor  acted 
ander  Order  XSXYL,  Bale  26,  which  provides  that  '•  the 
judge  may,  it  it  appear  desirable,  direct  a  trial  without 
a  jury  of  any  question  or  issae  of  fact,  or  partly  of  fact 
and  partly  of  law,  arising  in  any  cause  or  matter  which, 
previonsly  to  the  passing  of  the  Act,  ooald,  without  any 
consent  of  parties,  be  tried  without  a  jury."  The 
present  action,  as  it  claimed  an  administration,  conld 
have  been  tried  in  Cbancery  without  a  jary  before  the 
pasaing  of  tbe  Act.  Whether  the  fact  that  the  defendants 
admitted  aosets  did  or  did  not  make  it  the  less  snoh  an 
action,  is  a  question  of  much  interest,  apon  whioh  the 
opinion  of  the  Court  would  have  been  desirable ;  but 
the  decision  is  based  rather  on  the  effect  of  Bule  3  of 
the  same  order.  That  rule  provides  that,  "  subject  to 
the  provisions  of  the  following  rules,  .  .  .  the  defen- 
dant may,  upon  giving  notice  to  the  effect  that  he 
desires  to  have  tbe  iaanes  of  fact  tried  before  a  judge 
and  jary,  be  entitled  to  have  tbe  aame  so  tried."    It  is 


not  very  olear  drafting  to  give  a  right  sobjeot  to  rales 
following,  and,  in  those  rules,  to  subject  the  right  to  the 
discretion  of  tbe  judge ;  but  the  least  effect  that  could 
be  given  to  Bule  3  w^s  to  read  it  so  as  to  give  the  party 
a  prima  fade  right  to  trial  by  jury.  It  is  for  his  opponent 
to  make  out  that  the  case  onght  not  to  be  tried  by  a 
jury.  The  Conrt  of  Appeal  were  satisfied  that  the 
Vice-chancellor  did  not  so  construe  the  rules,  bnt  that  he 
acted  as  it  he  bad  an  absoiate  discretion.  They  there- 
fore overraled  his  deoisioo,  gaaidiog  tbemselTes  against 
the  supposition  that  they  were  interfering  with  the 
exercise  of  a  discretion.  The  action  for  oonvenienoe  of 
trial  was  also  transferred  to  the  Queen's  Bench  Division, 
whioh  mnst  be  taken  to  be  the  practice  on  a  jury  trial 
being  in  prospeot  The  decision  may  be  looked  upon,  so 
far  as  it  goes,  as  a  check  to  the  tendency  of  the  day  to 
prefer  trial  by  a  judgei 

The  action  of  Oomtoa  v,  Pretlo*  was  for  a  declaration 
that  the  plaintiff  had  a  first  charge  on  a  portion  of  a 
certain  estate,  and  for  a  foreclosure.  The  defendant— 
the  Imperial  Bank— claimed  the  first  charge  for  itself  ; 
and,  by  way  of  connter-claim,  asked  for  a  declaration 
that  it  was  entitled  to  the  possession  of  another  portion 
of  the  estate,  and  also  damages  for  a  false  recital.  The 
plaintiff  applied  to  strike  out  the  counter-claim.  la 
granting  this  application  Mr.  Justice  Fry  exposes  some 
of  the  iooonsistenoies  of  the  rules.  Two  rules  deal  with 
the  sabjeot  of  embarrassing  counter-claims,  of  whioh 
Order  XIX.,  Rule  8,  allows  an  application  to  be  made 
before  trial,  and  Order  XXTT,  Rule  9,  allows  an  applica- 
tion before  reply — tbe  gronnds  on  which  the  apidication 
is  allowed  being  differently  expressed,  bat,  in  the  main, 
depeading  on  oonvenienoe  of  trial.  Mr.  Jnstioe  Fry 
farther  refers  to  Order  XViX,  Role  2,  forbidding  "  other 
oauses  of  aotion  to  be  joined  with  an  action  for  the 
possession  of  land,"  intimating  an  opinion  that  this  rule 
applies  also  to  coanter-olaims,  although  not  so  deciding. 
In  the  result,  he  comes  to  the  conclnsion  that  this 
oonnter-claim  would  be  embarrassing,  as  tbe  land  ia 
qaestion  is  different  from  tbe  land  whioh  is  tbe  snbject 
of  the  olaim.  We  oannot  help  thinking  that  this  is  a 
narrow  application  of  a  system  a  main  object  of  whioh 
was  to  prevent  multiplicity  of  actions. 

The  third  case,  that  of  /»  re  Sutier't  Wharf  Company, 
involves  a  subject  on  which  we  have  commented  before. 
Tbe  company  was  in  liqnidation,  and  tbe  liquidator 
took  ont  a  summons  for  leave  to  bring  an  action  for 
goods  sold  by  the  company.  There  waa  a  cross-summons 
by  the  proposed  defendant  olaimiug  from  the  liquidator 
a  balance  in  hia  favour.  The  matter  was  adjourned  to 
the  Vice-Chanoellor  in  Chambers,  and  he  made  an 
order.  The  liquidator  desired'to  appeal ;  and  a  motion 
waa  made  in  Cobrt  for  a  certificate  that  the  Vioe- 
Chanoellor  did  not  desire  to  hear  arguments  in  Court, 
or,  in  the  alternative,  for  a  discharge  of  the  order.  The 
'  original  practice  was  for  the  judge  to  give  a  certificate 
that  he  did  not  wish  to  hear  argument  in  Court  or  to 
adjourn  the  case  lot  argument.  Mr.  Jastice  Cbitty  in 
HoUoway  V.  CAeifon,  61  Law.  J.  Bep.  Chanc.  208,  laid  down 
that  the  right  coarse  was  to  move  the  judge  to  discharge 
his  order  made  in  ohambers.  Yice-Cbancellor  Hall,  in 
the  present  case,  declined  to  follow  Mr.  Justice  Cbitty, 
and  ordered  the  matter  to  be  mentioned  to  him  again 
in  chambers,  thus  apparently  returning  to  the  former 
practice.  The  incoDvenieoces  of  the  practice  begun 
by  Mr.  Justice  Cbitty  were  pointed  out  by  us  at  the 
time  of  bis  decision,  and  &ese  inconveniences  are 
insisted  on  by  Vice-Chancellor  Hall.  It  may  be  doubted, 
however,  whether  the  inconvenienoes  in  question  are 
greater  than  the  inconveniences  of  the  practice  being 
constantly  changed.  The  object  of  (he  Judicature 
Acts  was  to  introduce  uniformity  of  practice  before 
every  Coart  and  every  judge  in  relation  to  the  same 
subject-matter,  and  yet  we  find  Vice-Chanoellor  Hall 
saying,  "I  have  never  adopted  that  practice,"  m  if  he 
were  entitled  to  a  practice  of  his  own.  It  is  difiScult  to 
get  rid  of  old  abuaea,  which,  like  weeds,  crop  up  again 
after  they  have  been,  to  all  appearance,  killed.  The 
Cbancery  judges,  like  the  other  judges,  are  only  parts 
of  a  whole.    They  are  bound  by  the  praotioe  of  the 
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Bigh  Coart  as  expoanded  by  their  ooUeagaM  and  the 
Coart  o{  Appeal,  and  have  do  right  to  introdaoe  a 
private  praotioe  applicable  to  themaelveB.  The  case 
referred  to  is  less  important  in  itself  than  as  an  indioa- 
tion  of  a  bad  praotice  whioh  may  spread  if  not  checked. — 
Law  Jaumal. 


ABABI'S  JUDGES. 


Ismail  Eyonb  Pasha,  the  president  of  the  commission 
of  inqairy,  is  a  Circassian,  and  was  the  immediate  pre- 
decessor of  Colonel  Ootdon  in  the  administration  of  the 
Bondan.  It  is  stated  that  he  was  removed  from  his 
post  on  being  charged  with  complicity  in  the  slave 
trade.  Ali  Ghalib  Pasha  is  a  Tnrk,  was  an  adherent 
of  the  e^-Khedive  Ismail  Pasha,  and  is  a  froUg4  of 
Saltan  Pasha's,  Tnasnt  Chondi  Pasha,  Mohamed  Z<ky 
Pasha,  8aad-ed-Diu  Bey,  Mohamed  Hamdy  Bey, 
Monstapha  Bagbeb  Bey,  Soloman  Toarry  Bey,  and 
Moastapha  Khonbrnssi  are  all  either  Tarks  or  Cir- 
oassians,  and  were  thrown  oat  of  employment  by  the 
Hational  party  Ministry.  Mohamed  Monkhtar  Bfleadi 
is  an  Egyptian,  was  an  officer  of  the  Engineers,  and 
talks  English  and  French.  He  went  with  Baonf  Pasha 
to  the  Bondan  after  Colonel  Qordon'e  retnm.  He 
received  protection  from  Arabi,  and  was  in  his  cftmp  at 
Kafrdawar,  bat  deserted  from  it  in  September  last. 
Mohamed  Raonf  Pasha,  the  presideDt  of  the  eonrt- 
martial,  is  an  Egyptian  from  Upper  Egypt.  Daring 
the  war  he  passed  between  Cairo  and  Alexandria.  He 
signed  the  National  manifesto  at  Cairo,  bat  definitely 
joined  the  Khedive  the  day  before  tbe  battle  of  Tel-el- 
Eebir.  Ibrahim  Pasha  el-Ferik,  Ismail  Kami!  Pasba, 
Hnasein  Aasim  Pasha,  and  Karshid  Pasha  are  all  Turks 
or  Circassians,  and  were  thrown  cot  of  employment  by 
the  National  party.  Snleyman  Niazi  Pasha,  Osman 
Latif  Pasha,  Ahmed  Hossaneim  Pasha,  and  Baleiman 
Nadjati  Bey  are  all  either  Tarks  or  Giroaasians. 


THE  SAIiABIES  OF  SMALL  JUDGES. 

A  comparison  made  between  the  salaries  paid  to 
magistrates  and  jadges  in  varions  civilized  coaatries 
leads,  as  most  people  are  aware,  says  tbe  Globe,  to  the 
oonolasion  that  in  Great  Britain  the  jadicial  staff  is 
better  treated,  and  has  a  greater  chance  of  being 
recraited  from  the  most  competent  men,  than  anywhere 
else.  It  is  in  the  oase  of  jadges  ocoupying  the  highest 
position  of  all  that  this  contrast  is,  perhaps,  the  most 
remarkable  and  the  most  in  favour  of  oar  country; 
bnt  there  is  also  a  strong  balaooe  to  oar  advantage  in 
the  lower  ranks  of  the  jadicial  corps,  as  will  readily 
be  seen  by  a  glance  at  tbe  comparative  table  published 
by  a  French  paper,  which  has  been  at  the  pains  to 
oolleot  these  statistiosk  These  figores  show  that  in 
Italy,  where  the  administration  of  justice  is  probably 
more  soandalous  than  in  any  other  part  of  Europe,  the 
tariff  of  pay  is  also  lowest,  as  the  salaries  of  even  the 
first  class  of  juga  depaix  amoant'to  less  than  £100  per 
annum.  In  Belgium,  where  there  is  only  one  soale  of 
salaries  for  all  offloiala  in  this  position,  the  amount  is 
£130,  but  in  Swibssrland,  where  tbe  same  role  prevails, 
it  is  no  less  than  £190.  In  Austria  and  Holland  there 
are  three  classes,  and  the  pay  ranges  from  £160  to  £360, 
being  nniformly  higher  in  the  SEUkUer  oonatry,  where 
the  relative  purchasing  power  of  money  is  much  lesa 
In  Germany  the  rate  varies  from  £165  to  £290,  in  Prussia 
from-£l60  to  £875,  and  in  Russia  the  officials  oocra- 
■ponding  to  fhejitga  dc  paix  receive  from  ^£240  to  £350. 
As  for  France,  where  there  are  no  less  than  nine  classes 
of  jadges  of  this  desoription,  their  salaries  vary  from  as 
high  as  £320  a  year  to  as  low  as  about  £76.  These 
salaries  are  compared  by  the  French  statistician  with 
those  of  the  English  County  Court  judges,  set  down  at 
£1,600,  though  he  oonf esses  that  the  iunotione  of  these 
latter  officials  correspond  rather  more  nearly  with  those 
of  the  judges  of  tbe  tribunals  of  First  Instance  than 
with  those  of  the  jugeM  d*  paU.  He  forgets  also  to 
mention  the  fact  that  a  very  large  part  of  the  business 


coming  before  these  last-mentioned  dignitaries  is  done 
in  England  by  the  local  magistrates^  for  whose  services 
the  nation  pays  nothing  at  all. 


NEW  BABRISTEBa 


The  following  gentlemen  will  be  called  to  the  Bar  at 
the  present  Sittings  :— 

Robert  Francis  Harrison,  Esq.,  Scholar,  T.C.D., 
and  B.A.,  University  of  Dublin,  eldest  son  of  the  Hon. 
Michael  Harrison,  of  Monntjoy-square,  in  the  City  of 
Dublin,  one  of  tbe  Judges  of  the  Common  Pleas  Divi- 
sion of  Her  Majesty's  High  Court  of  Justice  in  Ireland. 
Mr,  Harrison  obtained  tbe  John  Brooke  Scholarship  of 
£50  per  annum,  to  continue  for  three  years,  at  the 
Honor  Examination,  held  on  24th  and  2fth  nit.,  and 
takes  rank  accordingly.  Mr.  Harrison  also  obtained 
First  Class  Scholarship  in  International  and  Constita- 
tional  Law,  in  Jannary,  1882,  and  First  Class  Scholar* 
ship  in  Real  sod  Peisonal  Property,  in  Jane,  1683,  at 
the  Middle  Temple. 

Charles  Francis  Bastable,  Esq.,  B.A,  and  Profeaaor 
of  Political  Economy,  University  of  Dnblin,  only  son  of 
the  Rev.  Robert  Bastable,  of  Batbgar,  in  the  County  of 
Doblin.  Mr.  Bastable  obtained  tbe  Exhibition  of  £21 
per  annam,  to  continue  for  three  years,  at  tbe  Honor 
Examination,  held  on  24th  and  26th  nit.,  and  takes 
rank  accordingly. 

William  Archibald  Kilpatriok,  Esq.,  Scholar,  T.C.D., 
and  B.A.,  University  of  Dablio,  eldest  son  of  Hugh 
Alexander  Kilpatriok,  late  of  Ballylane,  in  the  County 
of  Armagh.  Esq.,  deceased.  Mr.  Kilpatriok  obtained  the 
prize  of  £21  at  tbe  .Honor  Examination,  held  on  24th 
and  2Sth  nit.,  and  takes  rank  accordingly. 

William  Philip  Rosa,  Esq.,  eldest  son  of  John  Boss, 
late  of  Belfast,  in  the  County  of  Antrim,  contractor, 
decsaaed. 

William  Morgan  Jellett,  Esq.,  Scholar,  T.C.D.,  and 
B.A.,  University  of  Dnblin,  eldest  son  of  the  Rev.  John 
Hewitt  Jellett,  Provost  of  Trinity  College,  Dublin. 

Henry  Daniel  Conner,  Esq.,  B.A.,  University  of 
Dublin,  only  son  of  Daniel  Conner,  of  Manoh,  in  the 
County  of  Cork,  Esq.,  J.P. 

George  Ghiobester  May,  Esq.,  B.A.,  University  of 
Dablio,  second  son  of  tbe  Right  Bon.  the  Lord  Chief 
Jastice  May,  of  FitzwUliam-sqaare,  in  the  City  of 
Dublin. 

Robert  William  Lucas,  Esq.,  B.A.,  University  of 
Dnblin,  eldest  son  of  Edward  Wm.  Looas,  of  Raoonaell, 
in  the  Connty  of  Monaghan,  Esq. 

Gtoorge  Archibald  Tindall,  Esq.,  B.A.,  University 
of  Dnblin,  only  sen  of  WiiUam  Tindall,  of  Bellaray,  in 
the  Connty  of  Meath,  Esq. 

Wood  Gibson  JelTerson,  Esq.,  B.A.,  University  of 
Dublin,  only  son  of  Thomas  Ross  Jefferson,  late  of 
Carroboy  House,  in  the  Connty  of  Roscommon,  Esq., 
deceased. 

John  Francis  Taylor,  Esq.,  third  son  of  John  Taylor, 
late  of  Clevery,  in  the  Connty  of  Bligo,  gentleman, 
deceased. 

Closson  Porter,  Esq.,  B.A.,  University  of  Dublin, 
third  son  of  the  Rev.  Claason  Porter,  of  Lame,  in  the 
County  of  Antrim. 

Redmond  Francis  Carroll,  Esq.,  youngest  son  of 
Redmond  Carroll,  late  of  Summer-hill,  in  the  City  of 
Dublin,  Esq.,  solicitor,  deceased. 

Garrett  William  Walker,  Esq.,  ex-Scholar,  T.C.D., 
and  B.A.,  University  of  Doblin,  eldest  son  of  John 
Francis  Walker,  of  Gardiner's-place,  in  the  City  of 
Dublin,  Esq.,  Q.C. 

John  HaoGillyonddy,  Esq.,  second  son  of  Richard, 
The  MaoQUlyonddy  of  the  Reeks,  in  the  County  of 
Kerry. 

Tbs  island  of  Antiooati  is  to  be  sold  by  auction  to 
settle  a  lawsuit. 
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BEVIEWS. 

Stadmgtfrom  the  Worht  of  Charlet  Dickent.  Condensed 
and  Adapted  by  JoBM  A.  Jbkninob,  B.A.,  Anthor  of 
"  Wayside  Bestingp,"  and  Editor  of  "  The  Modero 
Elooationist"  Cablin :  Oaraon  Brothers,  7  Orafton- 
Btreet. 

DicnNS  has  been,  and,  we  ventare  to  predict,  will 
always  be,  a  great  faroarike  with  lawyers.  In  the  busy 
whirl  of  life  it  is  seldom  one  oan  oooimand  the  time  to 
read  again  the  books  which  enchanted  as  in  the  days 
of  oar  yoatb,  and  it  is  with  pleasare  therefore  that  we 
welcome  Mr.  Jenniogs'  volome.  He  has  condensed, 
without  mutilating  or  aodnly  onrtailiog,  the  master- 
pieoas  of  the  great  novelist,  and  the  mind  of  the  reader 
is  once  more  absorbed  in  the  history  of  David  Oopper- 
field ;  in  the  excitement  of  the  Eatanswill  Election ; 
in  tb«  sqoabbles  of  the  Editors  of  the  KaUmmriU  QazttU 
and  of  the  EatanimU  Indepmdtnt ;  in  the  eaute  dlibrt  of 
BarcUl  7.  Pickwick;  in  the  tragedy  of  Poor  Jo,  <feo.  The 
work  is  evideutly  edited  with  very  great  oare,  and  wHl 
rank  with  the  author's  "Modern  Eloonti(»ii8t" — a 
work  which  has  now  attained  a  world-wide  reputation. 


BOOKS    RECEIVED. 

J%*  NintUmtK  Century.  A  Monthly  Beview,  Edited  by 
Ji.i»8  Khowles.  Ko.  69.  November,  1882.  London  : 
G.  Kegan  Paul  ft  Co. 

Contemporary Sevieui.  Kovember,  1882.  London:  Strahan 
and  Co.,  Limited,  Patemoater-row. 

MUton't  Paradiie  Lott.  Illustrated  by  Graatave  Dor^. 
Edited,  with  Notes  and  a  Life  of  Milton,  by  the  late 
BoBiBT  VAUOHAir,  D.D.  London  :  Casael^  Fetter, 
Galpin,  &  Co. 

Cauell't  Bixtary  of  BngUmd  from  the  earlitit  period  to  the 
preterit  time.  With  about  2,000  Illustrations.  Part  86. 
London,  Paris,  and  New  York:  Gassell,  Petter,  and 
Galpin. 


APPOINTUEirTS  AND  FBOMOTIOHS. 

NoTA  Bnre.— Information  intended  for  pnblicstlon  nnder  the  above 
heading  •hoold  rasch  lu  not  later  than  Frtdsjr  morning  In  eaeli 
week,  a*  puUicatloo  Is  otbenriie  delayed. 

Mr.  QeoTge  M'Bermot,  A.B.,  Barrister-at-Law,  has 
heen  appointed  an  Inyestigator  under  the  Arrears  of 
Bent  Act,  1882. 

Mr.  Oeorge  H.  Oartlan,  A.B.,  Barrister-at-Law,  has 
been  appointed  an  Assistant  Land  Commissioner,  in 
the  place  of  Mr.  Oerald  Fitzgerald,  A.B.,  Barristet-at- 
Law,  resigned. 

Mr.  Thomas  J.  O'Dempsey,  Solicitor,  has  been  unani- 
monsly  elected  Solicitor  to  the  Board  of  Gaardians  of 
the  Ennisoorthy  Union. 


CotmoT  Laboub. — In  the  last  financial  year  £18,404 
198.  lOd.,  of  which  £16,111  Ss.  2d.  from  "  maofactnring 
departmeDta"  waa  received  from  convict  labour  in 
England. 


MMcvay't  Ptlti  are  the  medidne  meet  in  repute  for  curing  tiie 
multifarious  raaladlea  which  attack  humanitj,  when  wet  and  cold 
weather  gives  piece  to  more  genial  tempemturea.  In  short,  thrae  PiUa 
affoni  relief,  if  thej  fail  of  being  an  sfaeolute  rvmedj  In  all  tlvs  dis- 
tttrtiances  of  circulation,  digeation,  and  nervous  energy,  which  at  timee 
oppress  a  vast  portion  of  the  population.  Under  the  wholeeome,  puri- 
fying and  strengthening  powers  exerted  by  these  ezoellent  PlUa,  the 
tongue  becomes  clean,  the  appetite  improves,  digestion  is  quickened, 
and  aadmlUtlon  rendered  perfect.  Holleway's  medicine  possesses  the 
highly  estimable  property  of  cleansing  the  whole  mass  of  blood,  which, 
fai  its  renovated  conution,  oarries  purity,  strength,  and  vigour  to  every 
tissue  of  the  body. 


LAW  STUDENTS'  JOUElf  AL. 

KING'S  INNS. 

HONOK  EXAMINATION.-OCTOBEE,  1883. 

HisTOBT  OF  Law,  GoNsnTonoxix  Iiiw,  ihd 

Cbiminai,  Law. 

Examiner— liOii.  Justice  FitzGibbon. 

1.  "  Four  subjects  of  great  importance  ooonpied  the 
Convention  Parliament  from  the  time  of  the  King's 
retnrn  till  their  dissolation." — [HaMan^)  What  were 
these  subjects,  and  how  was  each  ultimately  di^oaed 
off 

2.  When,  and  imder  what  oircnmstanoes,  did  the 
House  of  Commons  establish  the  principles  of  Appro- 
priation of  HnppliflB  and  loqpeotion  of  th«  PoUio 
Aooounts  t  Mention  the  earlier  preoedents  lor  each 
practice. 

8.  What  questions  of  Constitutional  Law  arose  upoa 
the  impeachment  of  the  Earl  of  Canby  %  How  has  the 
law  been  settled  upon  eaoh  of  them  ? 

4.  Write  a  short  historical  acoount  of  the  civil  jnris- 
diotion  of  the  Hoose  of  Lords,  original  and  appellate. 
6.  Give  the  substance  of : — 

a.  The  Irish  Acts  of  Settlement  and  Explan- 
ation. 
».  The  BUI  of  Bighta. 

y.  The  Constitutional  provisionB  of  the  Act  of 
Settlement  taking  effect  on  the  accession  of 
the  House  of  Hanover. 

6.  The  Habea*  Corp\u  Act  was  "subject  to  thrsa 
ieto^ifi."—{Tancell-Lang7aead.)  What  were  theee  defects, 
and  bow  was  each  subsequeotly  remedied  t 

7.  Give  an  aooonnt  of  the  Parliamentary  controvert 
occasioned  by  the  proceedings  in  the  action  of  AMiji  v. 
WhUe  and  other*. 

8.  Define  an  indictable  conspiracy.  How  does 
Tindal,  OJ.,  describe  "  the  gist  of  the  offence  "  t 
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PbIUIIINABT  EzAXIHATION  fob  ApPBUraiOBB  TO 
SOLIOITOBB. 

Purtuant  to  the  Atlomeyi  and  Solicitor*  Act  (Irtlani),  1866. 
DUBLIN,  MICHAELMAS  SITTINGS,  1882. 

HiBTOBT. 

L  What  was  the  Heptarchy  1  When  and  how  eatab- 
liahed,  and  how  long  did  it  oontioue? 

2.  What  claim  did  Stephen  put  forward  to  the 
throne  ?  Mention  some  of  the  principal  eventa  in  hia 
reign. 

8.  Who  was  heir  to  the  throne  on  the  death  of 
Biohard  I.  r    What  was  his  fata  r 

4.  State  briefly  the  events  of  the  war  with  France  in 
the  reign  of  Henry  V.,  the  terms  of  the  treaty  which 
oonolndad  it,  and  the  results  to  England. 

6.  Explain  the  respective  titles  of  Richard  Duke  ot 
York  and  Henry  VI.  to  the  throne.  What  was  the  fate 
of  Richard  r 

6.  How  was  the  saccesnon  to  the  throne  settled 
by  the  will  of  Henry  VlH.r  How  by  the  will  of 
Edward  YI.  1 

7.  Give  some  account  of  the  origin  of  the  Wars  ot  the 
Roses. 

8.  What  was  the  object,  and  what  were  the  effects  of 
the  deolaration  of  indulgence  f 

9.  How  were  Gibraltar  and  Malta  aaqoiied  by 
England  1 

10.  What  was  the  character  of  Cromwell's  dictator- 
ship r  Give  an  account  of  biB  latter  days  and  the  data 
of  his  death. 

11.  What  are  the  most  remarkable  events  ot  the 
reign  ot  George  II.,  and  who  were  some  ot  his  principal 
statesmen  and  generals  1 
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12.  For  what  evento  in  English  History  are  the  follow- 
ing places  remarkable  : — ^Fontenoy,  Pinkie,  Lewes, 
Manton  Moor  ? 

GsOOKifST. 

1.  What  is  meant  by  the  words  Isthmus,  Btrait, 
Estaary  t    Give  iaatanoea  of  each. 

2.  How  many  Zones  are  there  r  Name  them,  giving 
the  boondaries  and  extent  of  eaoh. 

5.  Oive  a  desoripUan  of  the  largest  desert  in  the 
world.  What  is  the  diatingaishing  teatare  of  the  great 
desert  in  Persia  ? 

4.  What  are  the  principal  branohes  of  the  Atlantic 
Ooean  on  its  western  side  1 

6.  How  is  Aaia  bounded,  and  what  are  its  political 
divisions  1 

6.  What  are  the  nam«a  of  the  straits  between  Bieily 
and  Italy  7    Corsica  and  Batdiaia  T 

7.  Mention,  and  briefly  describe,  some  of  the  island 
groups  of  the  Pacific. 

8.  Name  the  chief  rivera  which  rise  in  the  Alpa 
and  Pyrenees,  and  the  oountiiea  throngh  which  they 
flowr 

9.  Where  are  situate  Campeaohy  Bay,  Flamborough 
Head,  Torbay,  Oarnsore  Point,  Iiough  Oorrib,  Valentia 
Island  ? 

10.  In  what  counties  are  the  following  situate : — 
Ipswiob,  Beading,  Penrith,  Exeter,  SL  Albans  T 


ASITBHETIO. 

1.  Express  the  result  of — 

8.  Ezpteas  12g.  6d.  as  (he  decimal  of  £1. 


8.  Find  the  value  of  6  owt.  8  qn,  21  lbs.  at  £1  Ss.  6d. 
per  owt, 

4.  What  is  the  dividend  on  £721 18s.  6d.  at  14b.  2d. 
in  the  pound  7 

6.  It  24  men  can  mow  18  acres  in  15  hours,  how  many 
men  will  mow  27  acres  in  20  honrs  r 

6.  What  is  the  interest  on  £106  ISs.  4d.  for  15  months 
at  4i  per  cent,  per  annum. 

BOOK-KIBPINO. 

1.  When  you  open  an  account  tor  stock  in  the  ledger, 
on  which  side  would  yon  enter  the  cash  in  hand  1 

2.  Enumerate  the  several  classes  of  aooonnts  used  in 
Book-keeping  by  double  entry. 

8.  How  would  yon  jonmalise  the  following  : — 
(a.)  When  you  pay  money  to  another  by  order  of 

yoor  oreditor  I 
(i.)  When  yon  sell  goods  to  a  oreditor  tor  a  debt 
due  to  him,  their  value   amouatioe   to  more 
than  the  debt,  and  the  overplus  ia  paid  to  yon  in 
oashi 
4.  Define  "Invoice "—"BiU of  Lading." 
6.  Open  *  oaah  aooonnt;  enter  the  foUowing  trans- 
actions, and  balance  the  aooonnt :-~ 

January  1st.  Cash  in  hand,     . 

„  Paid  William  Browne, 

„  Bales  for  cash  this  day, 

„  2nd.  Paid  cash  for  goods,  . 
„  Beosived  for  John  Smith 

„  Bales  for  cash  this  day, 

„  8rd.   Paid  house  rent, 
„  Paid  taxes, 

„  Paid  William  Jonas, 

„  Sales  tor  cash, .  . 


£    a 

d. 

848    0 

0 

86    4 

0 

8  10 

0 

10  16 

0 

6  18 

6 

4  10 

0 

88    8 

4 

8    0 

8 

84  10 

6 

e   6 

0 

COTTET   PAPEBS. 
HIGH    COURT    OF    JUSTICE. 


Crahcbrt  Division. — ^Lahb  Joscbs. 


Lilt  of  Petitions  presented  to  the  Land  Judges 

m  the  monli 

0/  Sepletnher, 

1882. 

DAT> 

TITUI  OF  MATTBB 

OBJBOT  OP 
PBTITIOa 

OODSTT 

PRorrr  rbht 

SOUOITOR 

S«pt.  1 

D&ni«l  M'Sweeny,  owner; 
John  JU'Saeei^,  petitioner 

Receiver  and  sale 

Co.  Cork 

£    8.    d. 
888  16    6 

B.  B.  CKeamtf 

,.     6 

Michael  Cleanr,  owner; 

Sale 

Tipperary 

100    0    0 
Estimated 

,,     » 

Owen  Lynch  snd  another,  owners ; 

Iritk  Ciril  Service  Building  Sodety,  ptH- 

tiontn 
Annie  Gallagher  and  others,  owners; 
Jamet  Watt  and  others,  petiHonert 

Sale  and  parti- 
tion 

Sale 

Galway 
Tyrone 

Kot  sUted 
NotsUted 

B.T.Dix 
Patrick  Qalhgher 

t»          »» 

Tarinngh  B.  O'Brien,  owner; 

(T.  B.  Griffith  and  another,  petitioners 

Receiver  and  sale 

Clare 

201  17    2 

Chomi^  and  St.  George 

..  w 

Katherine  R.  Briscoe  and  another,  owners ; 

Sale  and  feoeiver 

Westmeatii 

NotsUted 

MeldimandCo. 

»  16 

frilUam  Wolfe,  owner; 
Jeremiah  ffDonovaa,  petitioner 

Bale  and  receiver 

Cork 

187  10    0 
Talnatlon 

Daniel  CDomman 

n      n 

John  T.  Dillon,  owner; 

The  Scottish  Provident  Institution,  petiHoaers 

Sale  and  receiver 

Roscommon 

Not  stated 

WM,  SooU,  SMd 

Segmoar 

„  81 

Richard  Krans,  owner ; 

Sale  and  receiver 

Cork 

Not  stated 

BmkenT.  Barvy 

„    26 

James  A.  H'Farland,  owner; 
Matilda  J.  CUments,  petitioner 

Sale 

Tyrone 

101  10    0 

KingEmMM 

„    29 

William  Stevenson,  owner; 
John  Corrg,  petitioner 

Sale 

Tyrone 

40  10    0 
Valuation 

A.ElSoU 
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LAND     JUDGBS. 

SttUngt  for  next  Week  so  far  aa  same  are  appointed. 

Before  the  Rt.  Hon.  JODOI  Fl.AaA«AH. 

MOITDA  T. 
In  CJoubt. — R.  Meoredy,  to  make  order  abaolate. — A. 
Bredin,  re-entry  notioe. — J.  Power,  payment  by  receiver. — 
Monster  Bank,  objections. — W.  F.  Gamett,   to  appoint 
receiver. — P.  httmleat,  final  eohedole. 

Before  ExAKlinra  (Mr.  Kennedy). 
M.  Campbell,  rentaL — H.  E.  AnderBon,  do. — P.  M'Nulty, 
do. — ^P.  Hanley,  vonob. — W.  Ledwicb,  rental. 


TUESDA  r. 
In  Ooubt. — J.  ElUott,  final  achednle. — H.  FitzGerald, 
do.— A.  W,  Travers,  do.— G.  H.  Mayee,  do.— M.  Wataon, 
do.— Trustee  G.  Webb*  do.— J.  Kenny,  do— T.  Howett, 
•■  to  lecuver. — ^A.  Coetello,  to  stay  proceeding. 

Before  Bran  rant  (Mr.  Kennedy). 
jr.  M.  Cochrane,  reference. — J.  B.  Scott,  voach^ 


WSDNBSDA  T. 
Before  Exaxinxb  (Mr.  Kennedy). 
G.  Bk  0.  Simpson,  rentaL  , 


FXTDAT. 
■AUS  IN  OOUBT. 

F.  Blau, 1  lot 

8.  Kin.T.«B, 1  „ 

8.  LioHriBLD,   -       ■-       -       -       -  1  „ 

M.  Dovr, a  lots. 

R.  L.  Watson, 8  „ 

Before  the  Rt.  Hon.  Juooi  Obhbbt. 
MONDA  T. 

Ix  Csambkb.— G.  Roe,  proposal — M.  R.  Dalvay,  firom 
2nd. 

In  Covbt.— T.  Barklie,  from  27th  Jane.— M.  X  M'Kee, 
final  schedule. — W.  Jones,  payment. 

Before  Exaunib  (Mr.  MDonnell). 

J.  J.  Bodkin,  rentaL 


TUESDA  r. 
BALIS  IN  OODXT. 

Exboutobs  C.  Habbiboh, 
N.  Matnb,      ..        ■        . 
G.  V.  Stkwabt, 
M.  O'Kkllt,  - 

J.  FXNTOH, 

Before  ExAMnrn  (Mr.  M' 
A.  H.  Irwin,  rental  from  3rd. — P.  Bepm,  da— J.  Forde^ 
ditto. 


2  lots. 
2   « 
6   „ 
6   .. 
8   „ 


'Dotinell). 


WEDNESDA  T. 
Before  ExAiinncB  (Mr.  M1>onnell). 
Soanlan  v.  Bnnton,  adjudication. — J,  K  Nugent,  rental. — 
W.  Qoggia,  do. — J.  Aiken,  do. — Trustee  L.  A.  Tottenham, 
do.— J.  Emerson,  for  deeds. — N.  Woods,  reference. 


TSffSSDA  r. 
In  Covbt. — C.  A  Keogh,  for  carriage  and  cross  motion. 


FSIDAT. 
Before  Examinib  (Mr.  M'Donnell). 

J.  Abemethy,  rentaL — J.  Grant,  do. — W.  Miller,  do 

W.  Petrie,  do. 


COURT  OF  B.\NKROPTCY. 

ADJ0OIOATIONS  IN  BANKBUFTCT. 

Tlu  dmtu  nf  AiHuiHeatUmi  art  frit  gitm,  th»  autUtffottOK  i%  KmUa. 

Coffey,  John,  of  Blacktrench,  Kaas,  in  the  coanty  of  Kildare, 
farmer.  October  17 ;  /Vii2av,A''oi>cnier  17,  and  TWcfay, 
December  6.     MoUoy  4  Uoiloy,  solra 

Heneban,  James,  of  Claremorria,  in  the  coantr  of  Hayo,  shop- 
keeper. October  IS;  Fndny,  Novanhtr  17,  and  Tuetdag, 
December  6.    MaUov  ^  Moltoi/,  solrs. 

M'Ardle,  James,  of  Kilkerly,  in  the  coanty  of  Loath,  firmer. 
October  17 :  Friday,  ifovember  17,  aod  Ttiesday,  Decanber 
6.     C,  J.  Fay  4  Co.,  solrs. 

H'Lougblin,  Peter,  of  Market-street,  Clifden,  In  the  county 
Gal  way,  draper.  October  17;  Tuesday,  November  7, 
and  Friday,  November  24.     Wm.  Findlater  4  Co.,  solra 

Scott,  William,  of  Dromore,  in  the  county  of  Tyrone,  publican. 
October  10 ;  Tuesday,  November  14,  and  Friday,  Decem- 
ber 1.    Betmett  Thompson,  soir. 


DVBLI9  STOCK  AND  SHARE  LIST. 


OCTOBER    IKOVEMBEB 


DKSCUIPTIOH  OF  STriCK 

Sat     M.m.|Tu«..,  W»d  Thar,  Fn. 

28  '  30  {  31  1    1    1   3    1    3 

*Paid     aoTernnient. 

—  3  p  e  Oontolt 

—  spoRedoced     .. 

—  H«»  3  p  e  Stock 

IKDIA  STOCK. 
4  p  e  Oct.  1888  I  Trstbl*.  «t      .. 
3i  p  c  Jan.  1«31  f  Bk.  of  Irol.     .. 

Banks, 
too    Banket  Ireland 
sc    Stbemian  Banking  Co 
10    London  mi  Ca»%ty  (Ut't.) 
IS     Lendon  Joint  Stock 
10    Lond4m  ana  Tr'miMlm ,  Ktd 
10           Do.            Xat 
]|  UtmiUrtank(l.imil»i\ 

—  Nat.  ProT.  of  England.  Um. 
10    National  Bank  (Rmiled)  .. 
lo    SaUoatUa/  liarpHIM'd. 
10     Royal  Bank 

IS    StandardqfB.8.A.,Hri 

Steam. 
100  Oltyor  Dablln   .. 
<0    Dabltn  A  LI Teipool Steam 

Ship  Bonding.  Co. 
JO   British  A  Irish    .. 

MlnM. 
1    MiningCo.oflrtltmiCWi 

MlaoeUaneous. 
10   Alliance  A  Dub.  Conk.' Qif 
t           Do.             do.    New 
4     Amotl  *  Co.,ttmited 
1i    Dub.  Drapery  WhauM.,  M. 
as    Ir.C.S.  Building  Society.. 

Tramwaya. 
10    DabUn  United  Tramwari 

aaliwaya. 

100    Ot.Soiithernand  Western 
loo    Midland  Ot  Western 
{0   WKtsrmraanaLlnarIek  . 
Railway  Prar«r*no« 
too    Belfast  A  (Ith'nCos,4pe 
100   Cork  *  Uandon,  4  p  e 
loo    O.,W.,*W..ipo(IS«0) 
loo       Do.          do.        (Igt4) 
100    Ot.N'th'n(Irlnd)  Kfdip. 
100    Do.,  guaranteed  4|  p  c     .. 
loo    HId.areat  Western, 4  p  c 
100    Do.,  6p  c 

Leased  at  Fixed  Rentals 
lOO    Ot.Nortlisrnand  Weueru 
Debenture  Stooks. 

—  Belfast *Nth-nCos.4p« 

—  Cork  and  Bandon,  4  p  e  .. 

—  Do.,  4|  p  e 

—  DnbUn*Wlcklaw4pc    .. 

—  Gt.Northoni(Iroland)4p. 

—  Do.,  4i  p  e 

—  Ot.North'a*Wesirn4)pe 

—  Ot.Sonth'n  A  West'n.  4  p  .• 

—  L'derryftEnniskiUentpc 

—  Do.,4ipc 

—  Midland  Ot.Vest'n.4pe 

—  Do.,  4}  p  < 

lOI^ 

io<4 

IC9 

■03U 

3'9 
7» 

TOI 

7 

»9 

a 

•K| 

toil 
>Ui 

IQ3i 

loT 

I09i 

ion* 

«00jl 

1031 

7' 

^^ 

«9 

i6 

si" 

t 

i 



lOOil 

103 
too 

3<9 

vT_ 

7 

H 

•41 

J9 

96~ 

"41 

109 
losi 

■oil 

lOOl 

3:9 

6" 

3»r 

10 
114 

»7J 

lOJ* 

•  >41 

loT 

1091 

■  Sbarss  not  f  allf  paid  ap  are  giren  in  /ioHet.  1 

Bank  Rate— 'If  l>iseoanc-4oereent..  I7th  August,  l«8i 
Ot  DsDoait— 1  percent.,  ttrd  March.  1883 
Name  Days  -  Koremfeer  14th  and  89th,  1881. 
Account  Days  -  November  Utb  and  80th,  1883. 
Boslaess  commences  at  1  SO  p.m. 
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Thb  judge  in  a  breach  of  promise  case  recently  gave 
the  Bhortest  charge  on  record  to  bis  jary.  After  the 
lawyers  bad  talked  foi  their  fees,  his  honour  said  to  the 
jury,  ■*  How  much  t" 

VioB  Ohancbuiob  WiOKKHS  amused  himself  with 
binding  books,  at  which  trade  he  was  an  adept,  and  bad 
all  the  elaborate  tools  and  maohines  to  expedite  his 
work,  and  be  turned  oat  his  volumes  in  masterly  style. 


BIBTH8,  MARRIAGES.  AND  DEATHS. 

BIBTH8. 
CURRAN— October  4,  at  Abbey  Court,  Jamaica,  the  wife  ol  the  Bon. 
Mr.  Justice  Cnnan,  of  a  bod. 

DEATHS. 
BROOKE— October  St,  at  Tanej  HUI  House,  Dundrum,  County 
.  Doblin,  Catheriiw  Anne  Daacbkaw,  iridow  of  the  late  Right  Hoa 

W.  Brooke,  aged  68  jean. 
DUNN— October  31,  at  BeMdere-plaee,  Kathleen,  the  infant  daughter 

of  M.  J.  Dnnn,  Eaq.,  barrlater-at-law,  aged  four  and  a  half  montha. 
HENDERSON  — October  31,   at  Pembroke-road,    Oeorve    Carllale 

Henderson,  Esq.,  youngest  son  s(  the  late  WUHam  C.  Henderson, 

Esq  ,  Q.Ch  sged  36  years. 
MacDONNELL— October  211,  at  Clrona  Castle,  Westport,    James 

HacDonnetl,  for  many  years  Sub-^eriff  of  Mayo. 
MALONE — October  28,  at  her  residence,  Leinster-road,  Rathmlnes, 

of  iMronchitis,  Wllhelmina  Henrietta,  the  dearly  beloved  wife  of  Isaac 

Malone,  and  daughter  of  the  late  William  Manifold,  Esq.,  solldtar. 
HINCBIN— October  30,  at  the  residence  of  Mr.  Jamea  Caldwell, 

Roelln  Fark,  Sandymount-road,  Ellia  Ann  Mincfain,  relict  of  the 

late  Oliver  Humphrey  Hlnchin,  Esq.,  of  this  city,  and  daughter  of 

the  late  George  Orant,  Eaq  ,  banister-at-law. 
WARD— October  10,  at  Fairmount-aTenqe,   Philadelphia,   John  J. 

Ward,  Esq.,  attomerat-law,  nephew  of  Mr.  Denis  OXoughlln, 

Ballybofey,  aged  37  years. 

FDNBRAL   REQtTISITES   OF    BVBRT 
DBSCRIFTIOK. 

49,     WALLER,      50, 

DENZILLE-STREET.  J-7 


NOTICE  OF  REMOVAL; 

MR.  JAMES  WILLIAM  NAGLE,  Solicitor,  has 
removed  his  Offices  from  M  Middle  Abbey-street  to  33  North 
FaiDEKicK-fiTBEET,  DuBLix,  to  wbich  address  all  Letters,  Notloes,  Ao., 
should  in  future  be  directed.  141 


WANTS: 


TO  CODNTBY  SOLICITORS. 

A  FIRM  OF  SOLICITORS,  having  large  and 
oonvenlent  OfHces,  are  open  to  an  engagement  with  a  Country 
Correspondent  Address— "A.  B.,  Solicitor,"  care  of  Meeers.  Durrr 
B    oirs,  rnbliahers,  U  Wellbigt0D.4aay,  Dublin.  140 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO.,  LIMITED. 
SECURITY,    *c. 
RECEIVERS  IN  CHANCEBT. 
The  Bond*  of  this  Company  are  now  aoeepted  a*  Security  for 
Reoeivers  in  Chancery,  as  provided  by  the  Rules  nnder  the  new 
Judicatnre  Act.    For  particulsrs  apply  to  the  Bfanager— 

M,  DAME-8TRBET,  DUBLIN.  51 


PUBLIC  NOTICES: 


ROBERT  WHYTE, 

Ladles'  &  Gentlemen's^^  Boot  &  Shoe  Manufacturer, 

1,    MOBTH    FREDERICK-8TRBBT 
(Sulland-tjuart), 

ISraBLISHKD  OVXK  HALr  A  CSIfTURT. 

Boot*  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  purpose* 

Of  every  description. 

All  Work  executed  on  the  Premises  under  my  personal 

superintendence. 

Mum  but  flrat-daas  Workmen  emidoyed  in  dtber  Making  or  Repairing. 


PUBLIC  NOTICES: 


ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KIND& 

ASSURANCE    AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OP  EUPLOYBRS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  against  Accidents  of  all 
Unda  The  Rt.  Hon.  Lord  KInnaird,  Chairman.  Snbeeribed  Capital 
£1,000,000.  Paid-up  Capital  and  Reserve  £240,000.  Moderate  Premiums. 
Bonus  Allowed  to  Insurers  after  Ave  years.  £1,700.000,  lias  been  paid 
aa  compensation.  Apply  to  the  Clerks  at  the  Railway  Statlona,  the 
Local  Agents,  or  64  Combill,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  London.  Wiluak  J.  Viah,  Secretary. 

Agents— MeantL  Dodgeen  A  Son,  IIS  Grafton-street,  Dublin,  or  64 
Comhill,  London.  Ueasra,  Stewarts  A  Klncaid,  6  Lelnster- 
street,  Dublin.  67 


IRISH   LAW  TIMES. 


w 


ANTED  the  following  Numbers,  for  which  full 

price  will  be  giTen:-68,  54,  ««.  68,  104,  IW,  117,  208,  JIO. 

Applj— A3,  UrrcB  Sacktu-ui^tbbbt,  DoBinr. 


ALEX.     ROSS'S     NOSE     MACHINE, 
Applied  to  the  Nose  for  an  hour  dally,  so  directs  the  soft  csrtilsga 
of  wbloh  the  member  consists  that  an  ill-formed  nose  Is  quickly  shaped 
to  perfection. 
10>.  6d.;  Poll  Fnt,  10<.  8d„  tecntty  pacted.    Pamphltl,  Tko  8tamp$. 
SI,  LAMB'S  CONDUIT-ST.,  HIGH  BOLBURN,  LONDON. 

HAIR  OURLINO  FLUID, 

Carl*  the  stralghteat  and  most  angoremabla  H*Ir,  8*.  6d., 

sent  for  M  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  lOs.  6d.,  or  Stamp*.    Els 

GREAT    HAIR  RESTORER, 

<•.  6d. ;  it  change*  Gray  Hair  to  Its  original  colour  very  quickly ;  sent 

for  M  Stamps.    Every  speciality  for  the  Toilet  supplied. 

Bacara  qf  Imilatimt  itfRou'i  nrticla. 
As  Chemists  keep  his  articles,  see  that  yoa  get  his  HAIR  DYE  for 
either  light  or  dark  colours,  3a  6d. ;  his  DEPILATORY  for  removing 
Hah:  and  his  CANTUARIDES  for  the  growth  of  Wlilskers.  7 

T  ITERARY    and   GENERAL    SALE     ROOMS, 

I J    No.  8  D'Oiler-street,  the  only  Sale  Rooms  in  Ireland  wherein  the 

Proprietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Assistant  for  iS  year* 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  Invites  the  attention  of  8oIioitor^  Executors,  Trustees, 
Assignees,  or  others  interested  in  the  disposal  of  Ltbraites,  Artistic 
Effects,  Household  Furniture,  Ac.,  to  the  unequalled  facilities  that  he 
possesses  for  realising  the  full  value  of  all  property  entrusted  to  his 
care.  Law  Libraries  receive  the  special  attention  that  produced  such 
satisfactory  results  in  the  sales  of  tlie  LIbrarica  of  Baron  Greene,  Baron 
PiKott,  Judge  Radclifle,  Sergeant  Armstrong,  and  many  others. 
Valuations  made  for  Probate  or  other  purposes  on  moderate  terms. 

9« 


BOOKBINDING} 


ot  every  description 
executed  bj 


JOHN  FALCONER, 

63   DfPBB  SAOKTILU-STBnT  DUBUN. 


Maps,  Plahb,  Mxdical  Plate* 
CmoDLAXS,  Ac.,  executed  by 


LITHOGRAPHY } 

JOHN  FALCONER, 

63,  Uppib  Saokvillb-btbbet,  Ddbuv. 

WATCHES JEWELLERY — ^Before  you  buy  a 
watch  or  jewellery,  send  for  the  Midland  Counties  Watch 
Company's  Catalogue,  beautifully  illustrated  with  over  500  copper-plat* 
engravlxiga,  and  sent  ^rstiJ  and  pott  firee  on  t^gpUoatUn^  Address — A. 
Fbbct,  Manager,  Vyae-street,  Birmingham.  181 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS, 

STEPHENS- 
SCARLET  INK  for   STEEL  PENS. 

This  Ink  is  unalleetad  by  steel  pens;  it  Is  a  most  brilliant  and  per- 
manent colour ;  it  retains  Its  brilliant  colour  upon  parchment,  and 
consequently,  of  great  value  to  Solicitors  and  Draughtsmen. 

Sold  in  stone  bottles,  by  all  Stationers,  at  Is.,  2s.,  3s., and <*.  each; 
and  in  glaa*  bottles  at  «d.  and  Is.  each.  58i 
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PUBLIC  NOTICES: 


ARREARS  of  KENT  (IRELAND)  ACT,   1862. 

NOTICE, 

The  Laad  Cdmmiirian«n  dedre  to  call  the  mott  Mrtona  tttention  of 
TeoAuU  to  the  temu  o(  Section  1,  Sub-Sec.  1  (a),  of  the  Arrears  Act, 
by  which  It  ia  enact«d  that  the  payment  or  satisfaction  of  a  year's  rent, 
i^  h«  not  already  been  sofikiently  paid  or  satiiAed,  must  be  mad« 
Oil  ORBEroRK  THE  30th  NovEKBEE,  1S82.  If,  through  a  misconcep- 
wm  of  the  meaning  of  the  Act,  a  Tenant  haj  not  made  a  sufficient 
payment,  and  If  his  appUc  ition  is  not  inquired  into  by  the  Land  Com- 
mlsrion  until  after  the  30tb  of  November,  1682.  It  is  impossible  that  he 
could  by  an  additional  payment  after  tliat  date  obtain  tl>e  benefits  of 
the  Arrears  Act.  The  Land  Commissioners  wish  to  point  out  thtt 
this  daiwer  does  not  azise  In  the  case  of  joint  ^plications  in  Form  B 
or  C  Where  joint  applications  are  not  made.  Tenants  and  Landlords 
iHio  Intend  to  apply  in  Form  E  and  F  reipeettTely  ought  not  to  lOM  a 
ilRgle  day  in  serving  the  notloee  in  Form  A,  and  in  lodging,  ten  days 
after  Uie  aerrlce  of  ttie  noticea,  the  applications  in  Forms  E  or  P. 
•  If  a  Tenant  has  not  sofHclenUy  piUd  or  satfa6ed  a  T«ar*s  rent,  as  re- 
quired by  the  Act,  it  will  be  possible  for  iiim,  Fruvidkd  ait  evqcirt 

IKTO  HIS  APPLICATION    IS    HELD    BEFORE    TBI    RWD   OV    THIS   MORTH,   tO 

make  a  suffl(dent  payment  before  the  30th  instant ;  but  unless  apfli- 

3\.n099  ARE  LODGED  IH  TIKE  TO  BXABLB  AK  IKVRSTIOATCON  TO  BR 
ADR  BRFOKE  TBE  END  OF  THE  Mo^TH,  It  may  not  be  possible  for  the 
Coromindoners  to  hold  an  inquiry  before  the  30th  instant,  so  as  to 
afford  an  opportoDity  to  the  Tenant  of  making  a  sufficient  or  supple- 

(By  Order), 

WM.  L.  lIICKt,  ComiitroUar. 
76  M«rrioi>-«iiura,  South, 
lit  Maramlnr,  1881  m 

ESTABLISHED  18«1. 


BIRKBECK  BAN    K^ 

8outhun|>laii  Bulldingi.  Cbuioery  Lane. 

Current  Accounts  opened  according  to  the  unial  practice  of  other 
Bankers,  and  Interest  allowed  on  the  n^nimum  mofklUy  tialancea  when 
not  drawn  below  £3d.  No  eommisslon  charged  for  keeping  Acopunts, 
excepting  under  ezctqrtlonal  clrcunutance& 

The  Bank  also  recelTes  money  on  Deposit  at  Three  per  cent  Interest, 
repayable  on  demand. 

The  Bank  undertakes  for  Its  Customers,  free  of  charge,  the  custody 
of  Deeds,  Writings,  and  other  Securities  and  Valuables;  the  coUectloo 
of  Bills  of  Exchange,  DlTldends.  and  Coupons;  and  the  purchase  and 
sale  of  Stocks,  Shares,  and  Annuities. 

Letters  of  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  fnU  paiHenlan,  on  appUcatlon. 

FRANCIS  RAVEM8CH0FT,  Haoacer. 
, ^ 

Thb  Bibksbck  Bcnonto  Sooiitt's  Ahudal  Hxobipts  txoxtD 

FiVt  MlLUOMS. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OCINEAS  FEB  MONTH,  with  Immediate  possession  and  no 
rent  to  pi^.    Apply  at  the  office  of  the  Bwkbece  Buildido  Socibtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SHILLINGS  PER  MONTH,  with  Immediate 
posseasion,  either  for  building  or  gardening  purposes.  Apply  at  the 
oAoe  of  the  Biskbeck  Frkihold  Land  6ociktt. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  RAVEN8CR0FT,  Uanager. 
Sonthampton  Bandings,  Chancery  Lane.  6? 

RENTALS,    &c. 

SOLICITORS  having  the  Carriage  of  Sales  of 
Property  In  the  Landed  Estates  Court,  are  respectfully  Informed 
that  they  can  han  their  Printing  executed  correctly,  and  with  the 
utmost  despatch  by 

J.  FALCONER,  U,   UPPER   8At}KVILLE-STREET, 
DUBLIN. 

TO  THE  GENTLEMEN  OP  THE  LEGAL 

PROFESSION. 

O    F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

''  •  of  Ireland  that  he  la  a  Lloenaed  Valuator  of  Dlamonda,  Jewellery, 
surer  Fhtte,  Pearl  Omamenta,  Ac.,  for  PBOBATt  and  FanLT  Diyisiox, 
and  trusts  from  bis  long  experience  and  practical  knowledge  to  merit 
»  abare  of  their  patronage. 


Ill  ORAFT0N-8TREET  (Opposite  the  ProToat's). 
Late  d  Watbrbocsb  A  Co.'s 
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CASES  for  holding  Thb  Irish  Law  Times,  and 
SouciTOBS'  JouBKAi.,  for  One  Year,  can  be  bad.  Lettered  on 
aide.  Price— hair-bound  L,eather.  4s. ;  wholr-bonnd  Leather,  6«.,by  Port 
4d.  extra,  at  the  OIBce  of  the  Journal.  M  UrrsB  SAOKriLi.B-sTBBBT, 

DDBLIlt. 


PUBLIC  NOTICES: 


STOKES  BROTHERS, 

PUBLIC  ACCOUNTANTS  AND  AUDITOBB, 
LONDON  AND   LANCASHIRE   INSURANCE  CHAMBERS. 
32,    WESTMORELAMO-STBEET, 

DUBLIN.  *9% 


PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

ROWLEY,      HUMPHRIES     &     CO., 

78,  DAME-STREET,  DUBLIN  (oppoalte  Monster  Bank), 
are  engaged  in  all  Matters  of  Accounts  in  Chanoeiy,  Bankruptcy, 
Partnership  Accounts,  Ac.,  Aa  160 


c 


DW.        CARROLL, 
•     M,  LOWER  8ACKVILLE-8TREET,  DUBLIN, 
Wishes  to  call  atuntion  to  hia  large 
STOCK    OF    NOTEPAPEHS    AND     ENVELOPES, 
Direct  In  erery  Instance  from  the  Makers 
They  are  Sold  to  the  Public  at  Wholesale  Prices. 
His  Urge  Stock  of 
LEATHER      GOODS, 
Compriiing  Bags,  Purses,  Wallets,  Pocket  Books,  Metallic  Memo- 
randum Books,  Blotters,  Writing  Cases, 
With  every  article  connected  with  Stationery, 
Are  Sold  much  ondcr  usual  charges. 
Prize  Medal  Account  Book  Manufacturer. 
Letterpress  and  Lithographic  Printer. 

KtltnuUafret  itf  clutrge.  e 


E 


VERT       MAN      WHO       SMOKES 

Should  inTett  24  stamps  for  the 


HEW  PKaPSUTXD 


A.B.C.piPEs'i' 


No  Wet  Tobacc  o  io  jmoke  Throuck 
Nq  Filthy  OilTo  Enter  The  Mouth 


The  Best 

Selected  Briars 

only. 


JENINC^  ft  CO.,  Inventora,  97  Nswsavb-bt.,  LondoV. 
The  most  Perfect  Pips  Inranted  aInM  Snoklng  began, 

ProtpKhuFnt.  6l 

MONEY: 
TS.ISH      CIVIL      SERVICE 

I  PERMANENT 
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CUB  WIVES— in. 

Bbsisbs  conferring  upon  «  wife,  whether  married  before 
or  after  the  "Married  Women's  Property  Act,  1882," 
will  come  into  operation  (Jan.  1,  1883),  power  to  avail 
herself  of  all  the  civil  remedies  "for  the  protection 
and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a  /ems  tote  (s.  12),  the 
Act,  by  the  second  clause  of  section  1,  further  ex- 
pressly proyides  that  "  a  married  woman  shall  be 
capable  of  entering  into  and  rendering  herself  liable 
in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  ming  and  being 
sued,  either  in  contract,  or  in  tort,  or  othenmae,  in  all 
retpects  at  if  ihe  were  a  feme  lole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or 
be  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her ;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property  .  .  .  ."  It  is  to  the 
new  power  of  suing  that  we  at  present  wish,  in  the  first 
place,  to  direct  attention.  Under  the  Act  of  1870 
she  can,  alone,  maintain  actions  for  the  recovery  of 
any  property  included  in  the  class  of  statutory  separate 
property  thereby  created ;  she  can  also  avail  herself^  as 
if  she  were  a  feme  tele,  of  all  the  ordinary  legal  remedies 
for  the  protection  and  security  of  her  said  statutory 
property, — including,  for  instance,  the  right  to  maintain 
an  action  against  a  bank  (1)  for  not  presenting  for  pay- 
ment a  bill  of  exchange  deposited  by  her  with  them  for 
that  purpose ;  (2)  for  not  giving  notice  to  the  plaiptiff  of 
the  dishonour  of  a  bill  of  exchange  entrusted  to  them ; 
or  (3)  for  dishonouring  a  cheque  drawn  b^  her  on  the 
defendants,  the  defendants  having  at  the  time  funds  of 
hers  sufficient  to  meet  it :  Sttmmert  v.  The  City  Bank, 
L.  R.  9  C.  P.  580.  But  the  above  quoted  clause  of 
section  1  of  the  new  Act,  as  we  read  it,  not  only  sets  at 
rest,  after  this  year,  all  doubts  which  existed  as  to  the 
wife's  right  to  retain,  as  her  separate  property,  all 
damages  recovered  by  her  in  those  actions  which  the 
Act  of  1870  enabled  her  to  bring  alone,  but  confers  on 
her  the  right  to  sue  alone,  not  only  in  cases  affecting 
her  separate  property,  but  also  in  actions  of  tort,  for 
instance  to  recover  damages  for  any  species  of  injury  to 
her  person  or  to  her  reputation,  &c.,  and, — at  least,when- 
ever  such  action  is  brought  by  her  alone, — enable  her  to 
keep  for  her  separate  use  the  damages  recovered  in  any 
case  where,  as  the  law  at  present  stands,  both  the  wife 
herself  and  her  husband  tuing  in  her  right,  must  be 

i'oined  as  co-plaintiffs  in  the  action, — such  presence  of  the 
_  lusband  as  a  co-plaintiff  being  now  attended  with  this 
important  consequence,  that  the  husband  may  appro- 
priate to  himself  alone  the  sum  which  is  awarded  to 
redress  her,  as  distinguished  from  Au,  grievances.  Any 
losses  which  may  have  been  incurred  by  the  husband 
himself,  by  reason  of  the  same  circumstances  which  have 
given  rise  to  the  wife's  right  of  action,  will,  of  course,  be 
for  the  future,  as  they  have  hitherto  been,  recoverable  by 
him  in  an  action  brought  in  his  own  right  by  him  alone. 
The  hardships  inflicted  by  this  state  of  the  law  on 
wives  who  are  not  maintained  and  cared  for  by  their 
husbands,  though  its  mischiefs  are  too  often  concealed 
from  the  public  eye,  have  long  been  a  crying  evil.  We 
are  glad  to  think  that  the  publicity  given  to  this 
particular  aspect  of  the  matter  by  our  note  of  the  case 


of  Lynch  and  wife  y.  Conk  and  Macroom  Railway  Co. 
(see  13  Ir.  L.  T.  &  S.  J.  260),  has  been  in  some  degree 
instrumental  in  bringing  about  the  present  change  of  the 
law  as  regards  such  matters.    In  that  case  the  action 
was  brought  by  Eugene  and  Ellen  Lynch,  husband  and 
wife,  to  recover  damages  for  injuries  sustained  by  the 
latter  when  travelling  on  the  Cork  and  Macroom  RaiU 
way.    The  defendants  had  paid  into  court  the  sum  of 
£75  in  satisfaction  of  the  claim,  and  notice  accepting 
this  amount  had  been   served  upon  the  drfendantr 
solicitor  on  behalf  of  Ellen  Lynch.    It  is  true  that  the 
statement  of  claim  included  a  claim  by  the  husband  in 
hia  own  ri^ht,  in  respect  of  the  loss  of  the  service  of  the 
wife  occasioned\by  the  injury;  but,  if  the  wife  was  to 
be  believed,  his  losses,  as  regards  such  service,  amounted 
to  nil,  because  they  were  not  on  amicable  terms,  and 
lived  separately — she  being,  in  fact,  according  to  her 
account,  deserted  by  him,  and  supporting  herself  by 
letting  lodgings,  and  by  working  as  a  dressmaker ;  and 
it  is  to  be  observed  that  the  court  considered  this 
matter  immaterial  as  regarded   the  question  before 
them,  and  declined  to  allow  the  case  to  stand  over  to 
have  the  wife's  statement  on  this  subject  contradicted. 
Admittedly,  no  "  protection  order  "  under  28  Vict,  c. 
43,  had  been  obtained ;  and  the  application  was  that 
the  £75  lodged  by  the  defendants  in  court  should  be 
paid  out  to  the  ranale  plaintiff.    This,  in  the  exist- 
ing state  of  the  law,  the  Court  of  Exchequer  waa, 
of  course,  obliged  to  refuse;   but  Baron  Dowse,  in 
so  refusing,  observed  that  this  was  a  strong  case  fw 
those  who  wish  to  have  women  legislating  for  women. 
We  may  observe,  in  passing,  that  the  report  of  this 
case,  extracted  from  our  columns,  was  subsequently 
printed  and  circulated,  along  with  some  other  cases 
involving  somewhat  similar  hardship,  by  the  promoters 
of  the  \laFried  Women's  Property  Act  recently  passed. 
A  still  harder  case, — Marthall  v.  Lancashire  and  York- 
thire  RaUway  Co.,  tried  at  the  Manchester  Assizes, 
Feb.,  1 880,  before  Chief  Justice  Coleridge,*— is  there  also 
recorded  by  them.    It  seems  that  the  action  purported 
to  be  brought  by  a  husband  and  wife  to  recover  damages 
for  injuries  sustained  by  the  wife  in  an  accident  at  the 
Victoria  Station, — a  collision,  which  occurred  about  a 
year  before.     Evidence  was  given  in  support  of  the 
action,  to  the  effect  that  the  male  plaintiff  was  a  green- 
grocer and  fish  dealer,  of  Hey  wood,  and  that  his  said  busi- 
ness, before  the  accident  in  question,  was  carried  on  by 
his  wife,  the  plaintiff  himself  being  a  stone  mason.    The 
female  plaintiff  was,  at  the  time  of  the  trial,  still  suffer- 
ing from  the  effects  of  the  collision.    The  defence  set 
up  was,  that  the  plaintiff,  John  Marshall,  was  not  the 
female  plaintiff's  real  husband,  her  first  husband  being 
alive  at  the  time  of  her  second  marriage.    8he  had,  it 
appeared,  many  years  ago  married  a  man  named  Light- 
foot,  by  whom  she  had  a  family ;  but  he  deserted  ner, 
and  aner  an  interval  of  17  years,  during  which  she 
neither  saw  nor  heard  of  the  man,  she  married  Marshall, 
the  co-plaintiff.    She  now  heard  for  the  first  time  that 
her  former  husband  was  still  living.      Nevertheless,  in 
accordance  with  the  law,  the  Lord  Chief  Justice  was 
obliged  to  direct  a  nonsuit,  thus  leaving  the  poor  woman 
without  any  remedy  for  the  injuries  she  had  sustained; 
because,  no  action  could  be  maintained  unless  Lightfoot 
was    made   a   co-plaintiff   with    her;    and,   whatever 
damages  she,  nominally,  recovered,  he  could  walk  off 
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with — an  appropriation,  apparently,  highly  likely  to 
occur,  inasmuch  as  husbands  who  so  absent  themselves 
are  rarely  actuated  in  so  doing  by  the  motives  of  an 
Enoch  Axden.  It  is  satisfactory  to  think  that  in  less 
than  two  months  more  we  shall  be  relieved  from  the 
recurrence  of  such  another  parody  of  justice. 

We  have  not  overlooked  the  fact  that  it  may  be 
plausibly  suggested  that  the  comprehensive  language 
.  of  section  1 ,  sub-section  2,  purpotting  to  confer  upon 
every  wife  the  substantive  right  of  suing  (together 
with  the  capacity  of  being  sued)  "  cither  in  contract 
or  in  tort  or  otherwise  in  aJl  respects  as  if  she  were  a 
femt  toU"  in  addition  to  the  privilege  of  suing,  if  she 
think  fit,  without  joining  her  husband  with  her  as  a 
co-plaintiff  in  the  now  regular  wa^  ^note  the  words, 
"  and  her  husband  need  not  be  joinea  with  her  as  a 
plaintiff  or  defendant"),  ought  to  be  read  as  controlled 
and  limited  in  its  operation  by  the  introductory  clause 
of  the  sub-section,  which  renders  her  "  capable  of  enter- 
ing into  and  rendering  herself  liable  in  respect  of  and  to 
the  extent  of  Iter  separate  property  on  any  contract," 
a  construction  which  would  confine  the  right  to  sue 
■0  confened,  to  actions  in  some  way  relating  to  her 
existing  separate  property.  But,  a  careful  examina- 
tion of  the  whole  clause  has  led  us  to  the  conclusion 
that  this  limiting  clause,  commencing  with  the  words 
"in  respect  to,  &o.,  lefers  only  to  the  capacity 
to  contract,  and  that  these  words  are  rather  to  be 
oontraated  with  the  words  "  in  all  respectf,"  &o.,  which 
terminate  the  danse  conferring  the  right  to  sue,  &c. ; 
(see  the  quotation  at  the  commencement  of  this  article)  ; 
while  there  are  other  portions  of  the  statute  which  tend 
to  negative  any  such  restricted  construction.  Thus,  it 
is  dew  that  section  12  contemplates  the  possibility  of 
tome  actions  of  tort  other  than  those  authorised  by  its 
own  proviuons,  being  brought  by  a  wife  suin^  alone ; 
because  it  will  be  seen  on  reference  to  this  section  that, 
■fter  enacting  that  every  wife  shall  have  in  her  own 
name  and  against  all  persons  whatsoever  the  same 
dvil  remedies  for  the  protection  and  security  of  her 
own  separate  property  as  if  she  were  a  feme  sole,  it 
expressly  provides  as  follows,  ^'  but  exeept  a*  aforesaid, 
no  husband  or  wife  shall  be  entitled  to  sue  the  other 
for  a  tort."  If  torts  unconnected  with  her  separate 
property  can  be  sued  for  by  a  wife  alone,  it  can  only  be 
Dy  virtue  of  section  I,  sub-section  2,  and  it  is  only  by 
the  adoptto»of  the  wide  construction  thereof,  for  which 
we  have  been  contending,  that  legislative  warrant  can 
be  found  for  such  a  prooeiading ;  and  it  is  furthermore 
to  be  observed  that  such  wide  construction  will  apply  not 
oiUyto  torts  but  make  snbTsection  2  embrace  aU  actions. 

We  have  already  ditected  attention  to  the  fact  that 
the  wife  is  not  prohibited  by  section  1,  nib-section  3, 
from  joining  her  husband  with  her  as  a  co-plaintiff  in 
Miy  action  which  she  is  thereby  qualified  for  the  first 
time  to  bring  alone ;  similarly,  on  the  other  hand,  the 
eorrdative  right  thereby  conferred  on  third  parties 
of  proceeding  against  the  wife  alone  does  not  prevent 
the  third  party  fitim  suing  both  husband  and  wite  in  the 
old-fashioned  way,  and  thus  making  the  husband  respon- 
sible in  every  case  where  the  action  against  both  jowtly 
can  be  at  present  maintained,  excepting  only  in  cases  of 
dtvattamt  and  of  breaches  of  trust  oomnutted  by  the 
vnfe,  where  the  statute  (section  24)  expressly  exempts 
him  from  liability.  The  words  of  the  oonclnding  portion 
of  sub-section  2,  providing  that  ''any  damages  or  costs 
recovered  by  her  m  any  such  action  or  proceeding  shall  be 
her  separate  property,  and  any  damages  or  costs  recovered 
against  her  tn  any  tuck  action  or  proceeding  shall  be  pay- 
able out  of  her  sepanite  estate,  and  not  otherwise,"  will 
therefore  require  serious  attention.  If  our  construction 
of  the  previous  part  of  this  sub-section  be  the  correct 
one, — uamdy,  that  it  confers  upon  every  wife  an  optional 


right  to  sue  without  joining  her  husband  as  a  co-plain- 
tiff in  every  case  where,  according  to  the  present  law, 
the  right  of  action  would  have  survived  to  her  if  the 
husband  had  died  before  the  bringing  of  the  action, — 
the  question  will  arise,  what  is  to  become  of  the  damages 
recovered  in  such  an  action  in  case  she  thinks  fit  to 
proceed  in  the  old-fashioned  way  as  a  co-plaintiff  uritX 
her  husband?  We  speak  with  diffidence  upon  thia 
point :  but  so  far  as  we  can  at  present  judge,  an  action 
brought  in  this  way  would  not  be  such  an  action  as  ia 
dealt  with  by  the  earlier  part  of  the  sub- section,  and 
the  damages  so  recovered  in  it  by  husband  and  wife  would 
not  therefore  come  within  the  terms  of  the  dause  which 
makes  damaeas  recovered  "  by  her  in  any  tuck  action  or 
proceeding"  ner  separate  property;  and  it  does,  accord- 
ingly, seem  that  the  old  consequenoes  of  such  a  proceed- 
ing will  continue  to  follow.  This  is  a  matter  well  worthy 
of  the  attention  of  every  pleader ;  for,  if  this  construction 
of  the  clause  in  question  be  adopted,  it  is  obvious  that 
other  consequences  will  follow  from  it,  as  regards  the 
incidence,  &c.,  of  liability  for  costs,  for  instance,  reco- 
vered in  certain  actions  by  or  against  husband  and 
wife.  We  throw  out  these  suggestions  for  the  considera- 
tion of  the  profession,  merely  pointing  out,  in  oonduaon, 
that  supposing  it  should  be  held  upon  the  construction 
of  the  above  clause,  that  a  wife,  by  allowing  her  hus- 
band's name  to  be  added  as  a  co-plaintiff  in  an  action 
for  damages  where  she  was  competent  to  sue  alone, 
loses  her  substantive  right  to  hold  as  her  separate  pro- 
perty whatever  damases  n^y  be  therein  recovered,  U 
does  not  necessary  follow  that  the  same  reasoning  will 
be  hdd  applicable  to  actions  for  every  money  demand 
similarly  recoverable  by  her;  because,  her  separate 
property  in  her  ehotes  in  action  is  expressly  dealt  with 
by  other  provisions  of  the  Act  (see  sections  2,  5,  and 
24),  and  of  course  "things  in  action"  are  distinguish- 
able from  the  rights  of  action  for  damages  dealt  with 
by  section  1,  sub-section  2. 


THE  SETTLED  LAND  AOT.— IL 

iCoiUlmud  fir»m  pat4  m,  antt.} 
SetHementi  made  htfvre  (A«  ilet 

Wemnst  remind  our  readers  of  the  extensive  neanioK 
of  the  words  "  settlement"  (sect.  %  (1),  "  settled  land," 
and  "  tenant  for  life,"  also  that  the  Act  applies  to 
settlements  made  and  in  operation  before  the  Act 
(sect.  2  (1),  SI),  notwithstanding  there  may  be  olaases 
which  oonfliot  with,  or  attempt  to  exclude  the  provisions 
of  the  Act.  The  settlement  may  give  powers  greater 
than  tiiose  in  the  Aot  (aeot.  66  (1),  but  where  there  is  a 
oonfliot  between  the  settlement  and  the  Aot,  the  Aot 
will  prevail  (sect.  66  (3).  Of  coarse,  in  (atnre,  the 
draitsman  will  be  oarefal  so  to  prepare  instruments 
that  there  ahall  be  no  onntradiction  ;  but  we  have  first 
to  consider  settlements  whioh  were  drawn  before  the 
Act  was  passed. 

Id  some  settlements,  powers  of  sale,  <fea,  are  given  to 
troBteea,  without  requiring  the  consent  of  tenant  for 
life.  It  wonld  be  inconvenient  to  allow  both  the 
trustees  and  the  tenant  for  life  to  possess  independent 
powers  of  sale,  ifeo.  It  is  therefore  enacted,  that  notwitb- 
standing  the  settlement,  the  consent  of  the  tenant  for 
life  shall  be  essential  to  sales  by  the  tmsteea  or  other 
persons  nominated  by  the  settlement  (sect,  66  (2).  We 
ahonld  call  attention  to  the  definition  of  the  Imatees 
(sect.  2  (8T.  The  very  important  result  is  that,  in  the 
case  of  settlements  comiog  within  the  scope  of  this  Aot, 
the  trustees  cannot  by  themselves  give  a  good  title. 
This  may  be  very  awkward  sometimes,  especially  in 
esse  of  trusts  for  sale  falling  within  sect.  68.  And  it 
will  be  necessary  for  purchasers  to  see  that  the  person 
giving  consent  is  really  tenant  for  life.  This  will  some- 
times plaoe  an  additional  difficulty  in  the  way  of  traos- 
fer.  Where  tenant  for  life  is  an  infant  the  trustees  may 
exercise  the  powers  (aeot.  60),  and  tbeiefote  it  would 
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8e«m  that  they  eaa  make  a  good  title,  bat  it  will  b« 
neoeaaary  to  obtain  proof  that  the  tenant  for  life  is  an 
infant.  In  case  of  a  married  woman  being  tenant  for 
life  and  entitled  to  her  separate  ose,  her  oonaent  will 
•affloe ;  bot  if  she  is  not  so  entitled,  the  consents  of  both 
her  and  her  husband  will  be  -needed.  In  oaae  of  a 
lanatio  tenant  for  life  the  consent  of  his  committee  will 
be  needed,  and  this  will  reqaire  an  order  made  en 
petition  (sect.  62).  The  Act  makes  no  provision  for  the 
case  of  persons  who  are,  from  infirmity  or  old  age  or 
lanaoy  (not  fonnd  by  any  inqaisition),  unable  to  exercise 
the  powers  of  tenant  for  life.  It  takes  the  power  from 
the  trustees,  and  lodges  it  where  it  oannot  pracstioally 
be  exercised. 

Ttw  Act  does  not  take  away  amy  powers  that  are 
exercisable  by  the  trustees  with  the  consent,  or  at  the 
reqaest,  or  by  the  direction  of  the  tenant  for  life  (sect. 
56  (1).  It  only  invDlvea  the  necessity  of  bis  consent  in 
certain  oases.  "Notwithstanding  anything  in  this 
Aot,"  tenant  for  life  may  not  sell  the  prinoipaTmansion- 
honae  and  demeanea,  Ac,  withont  oonaent  of  the  trastoes 
or  order  of  the  court  (aeot.  16):  Bat,  although  the  Act 
doea  not  empower  the  tenant  for  life  of  his  sole 
authority  to  make  the'sale,  yet,  it  the  settlement  doesj 
it  seems  the  settlement  will  prevail,  and  the  tenant  for 
life  will  be  able  to  sell'without  oonaent  of  the  trustees. 
There  are  also  other  provisions  in  the  Act  which  it  is 
specially  stated  may  be  varied  by  the  settlement :  see 


I.  11,  31,  (zi.),  22  (3),  28,  89.  Beet:  11  enacts  that 
part  of  mining  rent  shall  be  set  aside  as  capital— viz., 
three-fourths  where  tenant  for  life  is  impeaohable  for 
waste  as  to  minerals,  and  otherwise  one-fourth:  It 
wonid  seem  that,  where  tenant  for  life  has  power  te 
work  or  lease  mines  independetitly  of  this  Aot,  he  may 
still  do  so,  and  then  he  would  not  be  bound  to  set  aside 
the  porton  of  rent  (seota  66,  S7).  Opened  mines  may 
be  leased  under  the  ordinary  powers  to  grant  leases  for 
twenty-one  years,  and  as  ore  Is  quiui  rent  for  mines,  a 
reservation  of  a  proportion  of  ore  has  been  held  good. 
Bee  David,  iii.  512 ;  Bag.  Pow.  786,  aa  to  mining  leasee. 
Working  opened  mines  is  not  waste  (Co.  Litt.  64  b. ; 
Daljf  V.  SeeieU,  24  Beav.  114) ;  it  is  part  of  the  ordi- 
nary lights  of  a  tenant  for  life  (Wms.  R.  P.  24; 
Tudor  L.  C.  Oonv.  108.  As  to  what  is  an  opened  mine, 
see  Eliot  v.  Sncviden  Slate  Quarria  Company  (88  Ii.  T. 
Bep.  N.  S.  871 ;  4  App.  Cas.  464).  In  the  same  way 
tenant  for  life  may,  it  the  settlement  empowers  him  so 
to  do,  out  timber  independently  of  sect.  86.  As  to  law 
with  respect  to  waste  and  timber,  see  I>avid.  iii.  279  ; 
Tudor  L.  C.  Conv.  105.  Whether  action  will  lie  for 
permissive  waste,  see  Woodham  v.  Walker  (42  L.  T.  Bep. 
N.  8.  770;  6  Q.  B.  Div.  407),  and  Samee  v.  Dmeling  (44 
Ii.  T.  Bep.  N.  S.  809) ;  as  to  "  timber.like  trees  '"^and 
local  cnatom  with  reference  to  timber,  see  Honeywood  v. 
Boneyvmod  (30  L.  T.  Bep.  N.  8.  271 ;  Ii.  Bep.  18  Eg. 
806).  As  to  ornamental  timber,  BaJctr  v.  SebrigKi  (41  L. 
T.  Bap.  N.  8.  614;  18  Ob.  Div.  179).  As  to  right  to 
money  produced  by  wrongful  cutting,  see  Lowndii  v. 
Norton  (e  Oh.  Div.  189). 

It  would  seem  that,  even  where  a  tenant  is  sonu  weuU 
by  the  settlement,  he  would  be  unable  to  out  down 
timber  planted  as  an  "  improvement "  by  means  of  ex- 
penditure of  capital  moneys— except  in  proper  thinning 

We  conclude  this  part  of  the  snbjeot  by  oalUng  atten- 
tion to  the  provisiona  respecting  money  representing 
land  already  in  court  or  in  the  hands  of  trustees  (aecta. 
83,  88).  They  make  an  important  addition  to  the  Lands 
Clauses  Oonsolidation  Acts,  and  8.  E.  Act,  1877,  and  the 
nnmerons  Acts  incorporating  the  former. 

We  now  proceed  to  oonaider  settlements  in  general, 
whether  made  before  or  after  the  Act. 

Short  Summary  of  Ohitf  Potoeri  given  by  the  Act  to  Tenant 
for  Life. 
The  Aot  empowers  tenant  for  lifs  to  sell,  enfranchise, 
exchange,  aad  partition  (sects.  8,  4),  to  lease,  in  case  of 
building,  for  nioety-uine  years  ;  for  mining,  aizty  years, 
for  other  purpoaea  twenty-one  yeara  (eect.  6) ;  to  accept 
surrender,  and  make  new  grants  (sect  13);  to  give 


licences  to  copyholders  to  lease  (sect.  14) ;  to  dedicate 
streets,  open  spaces,  Ac  (sect.  16) ;  to  sell  surface  and 
minerals  apart  (sect.  17) ;  to  concur  with  other  persons 
for  the  exercise  of  powers  (sect.  19);  and  to  raise 
money  by  mortgage  (sect.  18) ;  to  make  conveyances 
(sect.  30);  and  to  contract  for  the  exercise  of  his 
statutory  powers  (sect.  81).  For  exception  of  mansion- 
housej  Ao.,  from  powers  oif  sale  and  leasiDg,  see  aeot.  15, 

Also  he  can  decide  whether  capital  moneys  be  paid 
to  the  trustees  or  into  oonrt  (sect.  22  (1),  can  direct  the 
trustees  how  to  invest  or  apply  it  (seofa  23  (3)  within 
the  limits  of  investment  and  application  allowed  by  the 
Aot  (sect.  21),  or  settlement  (sect.  21  (xi.),  and  can  pra- 
vent  alterations  in  investments,  Ac.  (sect.  33  (4).  He 
may  submit  to  the  trustees  or  the  court,  as  the  case 
may  require,  a  soheme  for  spending  the  money  on  im- 
provements (sect.  26  (1),  a  long  list  of  which  is  given 
(sect:  26):  A  certifloate  of  land  commissioners^  engineer, 
or  surveyor,  or  an  order  of  the  court,  is  necessary  (sect. 
30).  The  tenant  for  life  cannot,  of  his  sole  authority, 
insist  on  the  money  being  spent  on  improvements,  be 
can  only  Initiate  proceedings,  and,  after  he  has  received 
sanction,  execute  them  (aeot.  39),  or  concur  with  others 
in  their  execution  (seots:  37, 19).  He  also  hM  certain 
powers  with  respect  to  moneys  in  court,  or  with  the 
tmstees,  which  are  liable  to  be  laid  oat  in  purchase  of 
land  (sects.  83,  88).  His  powers  are  confirmed  by  sect. 
66.  They  may  be  enlarged  but  not  restricted  (sects: 
66,  57),  and  cannot  be  aliened  or  released  (sect.  60),  or 
their  exercise  prohibited  (sect.  61),  or  render  him  liable 
to  forfeitnte  (sect.  53).  The  rights,  however,  of  assignees 
and  mortgagees  of  the  estate  of  tenant  tor  life  are 
prsotioally  proteoted  by  sect.  60,  sub-sects.  (8)  and  (4). 

The  following  powers  are  given  to  tenant  for  life  with 
consent  of  oonrt. 

He  may  sell  and  let  mansion-hoase  and  demesnes, 
Ac:  (sect.  15),  also  sell  settled  chattels  and  purebass 
others  (Sect.  87  (8),  may  make  leases  in  perpetaity,  or 
otherwise  beyond  the  statutory  limits,  or  with  oertain 
other  variations  from  the  statutory  requirements  (sect, 
10),  may  oat  timber  and  appropriate  one-fourth  of  the 
proceeds  althoagh  he  is  impeaohable  for  waste  (sect.  86). 

The  oonrt  is  ttie  Chancery  l>ivision,  and  applications 
are  to  be  made  by  petition  or  summons  (sect.  46).  The 
Palatine  Oonrt  of  Lancaster  (sect.  46  (3)  baa  oonoarrent 
jnriadiction  aa  to  land  in  the  County  Palatine,  and  the 
County  Court  as  to  property  not  exceeding  £80  annual 
rateable  value,  or  £600  capital  value.  Bee  sect.  46  AO)  for 
the  exact  limits  and  details  of  jarisdiotion  of  County 
Courts: 

With  the  consent  of  the  trustees  tenant  for  life  may 
sell  and  let  mansion-house,  tui:  (sect.  16),  and  out  timber, 
althongh  he  is  impeaohable  for  waste  (sect.  36). 

Consent  of  tenant  for  life  is  neoeaaary  to  the  exercise 
by  trustees  "  of  any  power  conferred  by  the  settlement 
exercisable  tor  any  purpose  provided  for  In  this  Aot " 
(sect.  66  (2). 

(ntacmuiaMd) 


BETIBBMBNT   OF  MR   BBTAN  OALLWET, 
BESSIONAIj  CBOAVN  SOLICITOR. 

At  the  Quartet  Bessions  which  have  jost  oondnded 
at  BUbbereen  the  following  tribute  was  paid  to  an  old 
and  valued  public  servant,  Mr.  B.  Oallwey,  who  held 
the  ofBoe  of  Bessional  Crown  Bolioitot  for  the  West 
Biding,  Co.  Cork,  for  a  period  of  nearly  fifty  years. 

Mr.  DowiTKS,  solicitor,  said :  Before  addressing  the  grand 
jury,  he  had  to  ask  hia  worship's  permission  to  speak  a 
tew  words  npon  an  ooourrenoe  which  bad  taken  place 
there,  and  the  reference  to  which  had;  he  was  glad  to  say, 
in  one  respect,  and  sorry  in  another,  fallen  to  his  lot ; 
because  it  was  reserved  for  this  the  last,  and  if  he  might 
not  be  deemed  egotistical  in  saying  it,  the  most  im- 
portant town  in  the  circuit.  He  alluded  to  the  retire- 
ment from  amongst  them  of  one  who  is  remembered,  and 
will  long  be  remembered  here  with  eeteem,  and  he 
might  say  with  aSeotion,  Mr.  Bryan  Oallwey,  their  late 
Crown  Solicitor;  and  he  (Mr.  Downea)  felt  aura  that 
while  assomiog  only  to  speak  for  himself  and  the  mem- 
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bera  of  his  profession,  ha  woald  be  eohoing  the  feelings 
of  every  magistrate,  every  jaror,  and  every  member  of 
the  aommanity  aroand  him,  when  he  stated  it  was  with 
a  genaine  and  heartfelt  regret  they  now  marked  the 
kbsenoe  of  the  genial  and  kindly  face,  and  stood  no 
longer  in  the  cheery  and  enlivening  presence  of  their 
old  and  long-tried  friend.  He  had  been  a  central  flgare 
amongst  them,  and  in  many  respeots  a  remarkable  one. 
For  a  period  of  time — so  long  that  it  spans  the  greater 
portion  of  that  which  is  generally  allotted,  to  the  life  of 
man — he  had  performed  the  responsible  and  oneroos 
doties  of  his  office  with  saoh  zeal  and  loyalty  to  his 
Qaeen  on  the  one  hand,  and  with  saoh  even-handed 
impartiality  to  his  fellow-men  on  the  other,  as  to  earn 
the  esteem  and  regard  of  all  creeds  and  classes,  and  so 
as  to  leave  behind  him  nothing  bnt  the  white  and 
stainless  record  of  an  honoured  and  honoorable  life. 
Be  (Mr.  Downes)  felt,  indeed,  knowing  him  as  he  did, 
that  it  was  not  with  him  •  diffioalt  task  to  maintain 
that  ansuUied  position ;  for  he  ever  broaght  to  the  per- 
formance of  his  dnties,  and  to  the  practice  generally  of 
a  profession  which  he  adorned,  the  iaetincts  of  an  Irish 
gentleman,  of  the  best  and  purest  type,  and  all  the 
virtaes  of  a  thorongh  and  practical  Christian.  Very 
lately,  indeed,  they  bad  witnessed,  when  he  last  stood 
amongst  them,  how  mnch  did  these  virtaes  stand  by 
him  in  his  need,  when  ha  was  visited  with  domestio 
affliction,  so  sndden  and  so  severe  that  they  woold  have 
crashed  many  a  yoonger  and  stronger  man.  He  (Mr. 
Downes)  was  glad  to  know,  aa,  iudeedi  they  all  were, 
that  the  anthorities  had  reoognised  in  a  fitting  and  sub- 
stantial manner  his  (Hr.  Qallwey's)  long  and  faithful 
services;  and  he  had  only  to  say  now,  in  oonduaion,  that 
it  was  not  the  interim  of  bis  profession  to  record  merely, 
in  his  (Mr.  Downes's)  feeble  and  transitory  words,  the 
expression  of  their  anection  and  regard,  but  to  present 
him,  in  due  time,  with  an  address,  which  he  was  sure 
everybody  wonld  feel  it  a  privilege  and  a  pleasure  to  join 
in. 

Mr.  SoKKBS  Fatno,  barrister- at-law,  on  behalf  of  his 
branch  of  the  profession,  endorsed  all  that  had  been  so 
well  said  by  Mr.  Dowoes.  He  knew  Mr.  Gallwey  for 
many  years,  in  his  public  capacity,  and  it  could  be  said 
of  him  that  he  never  made  an  enemy  in  bis  life.  Every- 
one that  knew  him  regarded  him  with  feelings  of  the 
warmest  respeot  and  esteem. 

The  Chaibmah  said  on  his  own  behalf,  and  that  of  the 
magistrates,  he  fully  concurred  in  the  high  opinion 
entertained  of  Mr,  Bryan  Oallwey,  as  so  aptly,  happily, 
and  eloquently  expressed  by  Mr.  Downes.  They  heard 
with  sincere  pleasure  that  be  would  not  be  allowed  to 
retire  from  his  office  without  receiving  from  his  brethren 
and  well  wishers  a  mark  of  regard  for  his  high  character, 
which  would  afterwards  be  a  source  of  gratification  to 
faim ;  and  he  need  not  add  that  the  members  of  the 
Bench  woold  cordially  co-operate  in  any  such  demon- 
stration. He  had  known  Mr.  Oallwey  for  twelve  years, 
in  his  private  and  pnblio  capacity,  and  without  hesita- 
tion, he  could  say,  that  it  was  impossible  to  have  a  more 
Bealons  or  efficient  public  officer.  He  always  conducted 
the  criminal  bnsiness  with  great  care,  jndgment^  ability, 
and  discretion.  To  the  prisoner  he  was  always  fair — more 
than  fair — when  the  circumstances  of  the  case  admitted 
of  such  leniency.  To  the  Bench  bis  great  experience 
and  practical  knowledge  afforded  valuable  assistance, 
while  with  his  brethren  in  the  profession,  bis  cordial 
good  natnre  and  unvarying  good  bnmonr,  rendered  him 
a  universal  favourite.  His  coming  amongst  them  was 
bailed  with  pleasure,  and  his  deputure  was  a  source  of 
genaine  regret.  In  the  keen  contests  of  forensic 
straggles,  which  must  at  times  arise,  he  invariably  threw 
oil  on  the  troubled  waters,  and  whes  the  case  was  over 
he  succeeded  in  preserving  the  friendliest  relations  on 
both  sides. 


A  NXW  metrical  translation  of  the  Hebrew  Psalter, 
«  commonly  called  the  Psalms  of  David,"  by  Mr.  Digby 
Seymour,  Q.O.,  the  Beoorder  of  Newcastle,  is  aononno- 
ed. 


ABBEABS  OF  BENT  (IBEIiAND)  AOT,  1882. 

The  following  Bale  respecting  procedure  under  the 
Arrears  Act,  section  1,  snb-section  6,  has  been  made : — 

"  When  a  tenant,  for  the  purpose  of  complying  with 
the  requirements  of  the  Arrears  of  Bent  (Irelvid)  Act, 
1882,  has  tendered  to  his  landlord  or  the  landlord's 
agent,  or  the  person  to  whom  the  rent  is  asually  paid 
on  account  of  the  landlord  or  his  agen^  any  amonnt  in 
alleged  payment  or  satisfaction  of~tbe  year's  rent  re- 
quired to  be  paid  or  satisfied  under  the  said  Act,  and 
Buoh  sum  had  been  refused,  the  tenant  may  remit  by 
post,  to  W.  L.  Micks,  the  Comptroller  of  Arrears,  such 
sum  as  he  may  deem  necessary  to  discharge  or  satisfy 
snch  year's  rent,  accompanied  by  an  affidavit,  stating 
the  time  at  which  and  the  persons  to  and  by  whom 
such  tender  was  made  and  refused  respectively,  and 
such  affidavit  may  be  in  the  form  U." 

The  following  Instructions  for  the  guidance  of 
Investigators  at  local  inquiries  have  been  issued : — 

I.  The  duty  of  Investigators  at  local  inquiries  is  to 
take  evidence  and  to  report  whether  in  their  judgment 
saoh  applications  as  shall  be  referred  to  them  do,  or  do 
not,  oomply  with  the  preliminary  and  other  conditions 
of  the  Act,  and  with  the  requirements  of  the  roles. 

IL  Speakiag  generally,  two  classes  of  cases  will  be 
sent  for  local  investigation,  conterUioui,  that  is,  appli- 
oations  which  are  not  joint,  bat  are  made  by  a  landlord 
or  a  tenant  singly ;  and  non-contentiotu,  that  is  to  say, 
where  the  application,  altboagh  made  by  a  landlora 
and  a  tenant  jointly,  may  for  some  special  reason  be 
referred  to  an  Investigator  for  local  inquiry. 

IIL  As  contentious  applications  iu  Form  £  or  F 
are  unsupported  by  affidavits,  it  is  necessary  that 
proof  sbonld  be  given  on  oath  of  the  statements  put 
forward  in  the  application.  The  parties,  including  ths 
Treasury,  may  be  represented  by  ooansel  or  solicitors. 
The  Investigator,  in  examining  the  applicant  and  the 
witnesses,  will  put  snch  questions  as  shall  seem  most 
likely  to  test  the  truth  of  the  statements  in  the  appli- 
cation.   All  witnesses  are  sabjeot  to  cross-examination. 

IV.  Similarly,  in  the  non-contentious  applications  iu 
Form  B  or  O  that  are  referred  for  local  inqoj^, 
evidence  will  be  taken  with  a  view  to  the  explanation 
ot  oonflrmation  of  such  portions  of  the  affidavit  or 
application  as  appear  to  the  Investigator  to  require  oon- 
flrmatory  evidence.  It  will  be  borne  in  mind  that 
so-called  oontentious  cases  may  be  only  nommally 
contentions,  for  the  other  party  may  not  appear  or  he 
may  not  oppose  the  application. 

V.  Where  the  tenant  is  described  in  receipts  for  rent 

or  in  estate  books  as  "  £ept.  of ,"  the  Investigator 

need  not  require  the  production  of  letters  of  adminis- 
tration or  other  like  evidence  of  the  devolution  of  the 
tenancy :  it  will  be  sufficient  to  require  proof  that  the 
applicant  is  the  bondfidt  occupant  of  the  farm  who  pays 
the  rent  and  taxes. 

VI.  Where  opposition  is  made  by  a  landlord  the  real 
qaestiona  at  issue,  apart  from  objections  to  infor- 
malities in  procedure,  will  probably  be — (1.)  Whether 
the  Land  Law  Act  applies  to  the  holding ;  (2.)  Whether 
the  rent  for  "  the  year  expiring  as  aforesaid  "  has  been 
satisfied ;  (8.)  Whether  the  tenant  is  unable  within  the 
meaning  of  the  Act  to  discharge  the  antecedent  arrears 
of  rent. 

Vn.  Where  the  tenant  is  out  of  the  conntry,  and 
his  return  before  the  end  of  the  year  is  nnoertain,  or 
where  the  suooession  to  the  holding  is  unsettled,  the 
application  may,  and  probably  will,  be  made  by  the 
landlord  in.Form  F,  which  is  suited  to  such  oases. 

VIII.  In  non-contentions  oases,  or  in  oases  which, 
though  nominally  oontentionB,|are  really  non-contentions^ 
evidence  must  specially  be'  taken  as  to^(l.)  The 
application  of  the  Land  Law  Act  to  the  holding  ;  (2.) 
The  annual  amount  of  the  Poor  Law  Valuation ;  (S.) 
The  possession  of  other  holdings  by  the  tenant ;  (4.)  The 
existence  of  antecedent  arrears  ;  (6.)  The  annual  rent  in 
1880  and  1881  respectively  ;  (6.)  The  ability  or  inability 
of  the  tenant  to  pay  the  autecedent  arrears. 
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IX.  In  the  Report  in  Form  H  the  Investigator  has  to 
answer  certain  inqnirieB. 

X.  Whether  the  Land  Law  Aot  applies  to  the  holding 
mast  be  decided  upon  the  evidence,  having  regard  to 
the  8rd  section  of  the  Arrears  Aot^  applying  to  lease- 
holders, and  to  the  67th  and  68th  aeotions  ol  the  Land 
Law  Act. 

XL  The  prodaotion  o{  the  reoeipt  tor  the  poor  rate 
payable  in  respect  ot  the  holding  may  be  accepted  as 
enffioient  prund  fade  proof  as  to  the  annnal  veJnation 
of  the  holding,  or  the  oertificate  of  the  Clerk  of  the 
union  may  be  required.  When  the  rent  is  very  small 
the  statement  of  the  applicant  as  to  the  valaation  may 
be  snfficient. 

Xn.  It  should  be  ascertained  whether  the  tenant  is 
possessed  of  more  than  one  holding,  and,  if  he  is,  the 
total  valaation  of  the  holdings  should  be  Inqaired  into. 
The  oath  of  the  tenant,  it  ancontradioted,  will  be 
•nfBoient. 

XIII.  Whether  the  rent  for  the  year  expiring  as  afore- 
said has  been  satisfied,  and  whether  any  sum  is  dae  in 
respect  of  antecedent  arrears  ot  rent  are  facts  to  be 
proved  in  evidence.  The  Investigator  may  reqnire  the 
prodaotion  of  the  estate  books.  A  receipt  in  writing  is 
not  essential  as  proof  Ot  the  payment  of  rent. 

XIV.  In  the  case  of  joint  applications  it  is  generally 
to  be  assumed  that  tbe  saleable  value  of  the  tenancy 
may  be  excluded  from  consideration,  nnlesa  the  value 
is  so  large  as  in  itself  to  afford  the  means  ot  easily 
raising  the  amount  neoessary  tor  clearing  off  arrears  ot 
rent. 

XV.  In  the  case  ot  contentions  applications  it  would 
be  impossible  to  set  forth  the  oironmstanoes  under  which 
it  would  be  "  reasonable  "  to  take  the  saleable  value  of 
the  tenancy  into  consideration.  The  Commissioners 
must  in  this  rely  very  muoh  upon  the  intelligence  and 
discretion  of  the  Investigators.  The  views  of  the  Com- 
missioners may,  however,  to  some  extent  be  stated 
generally. 

Xyi  It  would  not  be  "  reasonable  "  to  take  the  sale- 
able valne  of  the  tenancy  into  consideration,  if,  as  a 
result  ot  the  ref  asal  of  the  application,  the  tenant  wonld 
be  obliged  to  encumber  the  vsJne  ot  his  tenancy  to  an 
extent  that  might  fairly  be  considered  as  a  step  likely 
to  lead  to  the  eventnal  loss  ot  his  holding,  or  to  an 
extent  that  would  oripple  him  In  the  proper  manage- 
ment  of  his  farm. 

XVII.  Nor  wonld  it,  as  a  general  rule,  be  "  reasonable" 
to  take  tbe  value  ot  the  tenancy  into  consideration  it 
the  value  ot  the  property  and  effects  ot  the  tenant 
appears  to  be  utterly  inadequate  to  the  proper  manage- 
ment of  tbe  farm. 

XVJULl.  Again,  it  would  not  be  "reasonable"  to 
require  the  tenant  to  discbarge  his  liability  to  rent  by 
incurring  a  liability  of  a  different  kind  to  such  an 
extent  as  to  endanger  the  security  of  his  holding,  or  so 
as  to  make  impracticable  proper  cultivation. 

XIX.  In  tbe  case  ot  very  small  holdings  it  would 
appear  almost  impossible  that  the  saleable  valne  oonld 
reasonably  be  taken  into  consideration,  for  it  is  most 
unlikely  that  any  dealings  could  take  place  with  respect 
to  the  tenant-right  short  of  an  absolnte  transfer— that 
is,  tbe  loss  ot  the  holding. 

XX.  In  answering  qaei7  No.  6  it  is  not  required  that 
yon  should  state  what,  in  yonr  opinion,  the  saleable 
value  ot  the  tenancy  amounts  to  in  money,  but  it  will 
be  BufiBoient  that  the  Investigator  should  state  whether, 
in  his  opinion,  tbe  saleable  value  is  such  as  should  be 
taken  into  account  in  estimating  tbe  tenant's  ability  to 
pay  nnder  tbe  special  circumstances  ot  the  case. 

XXI.  In  order  to  reply  satisfactorily  to  .the  question 
as  to  the  ability  of  the  tenant  to  discharge  the  antece- 
dent arrears  of  rent  you  must  consider  the  entire  facts 
of  tbe  case,  inolndiog  the  amount  of  the  tenant's 
liabilities  other  than  rent  np  to  and  including  the  last 
gale  day  ot  the  year  1881.  Where  evidence  ot  any 
such  liabilities  is  laid  before  you,  when  regarding  tbose 
liabilities,  it  ought  to  be  considered  whether  the  property 
and  effects,  when  they  appear  to  be  of  substantial  valne, 
are  nevertheless   mote    than  what   may  be  deemed 


necessary  tor  the  proper  and  workmanlike  treatment  of 
the  farm. 

VifTt  It  is  desirable  that  in  every  case  the  rentot 
the  years  1880  and  1881  respectively  should  be  ascer- 
tained 

XXTTT.  As  a  general  rule  the  report  will  be  silent 
as  to  costs,  but,  under  special  circumstances,  the  In- 
vestigator will,  it  he  think  it  just,  report  as  to  costs. 
In  this  matter  Investigators  will  be  guided  by  Rule  28. 

XXIV.  The  Investigator  should  report  that  the  pie- 
liminary  and  other  conditions  have  or  have  not  been 
complied  with :  he  need  not,  except  in  difficult  cases, 
where  he  considers  it  necessary,  reserve  questions  for 
the  determination  of  the  Commissioners.  He  should' 
report  simply  either  for  or  against  the  application, 
according  to  his  judgment,  it  being  open  to  any  party 
who  objects  to  show  cause  against  the  Conditional 
Order  consequent  on  the  report. 

XXV.  Bhort  notos  of  the  evidence  in  each  case 
should  be  taken  in  the  book  provided  for  tbe  purpose. 

XXVL  The  Land  Commissioners  in  conclusion  desire 
to  impress  most  strongly  upon  the  Investigators  that 
they  should  to  the  very  best  of  their  ability  and  intelli- 
gence endeavour  to  ascertain  wbat  claims  come  ioiut 
fidt  within  the  Act,  and  to  frustrate  any  which  they 
may  deem  fraudulent  or  unfounded. 

Tbe  following  Instructions  for  the  guidance  ot  Offioe 
Investigators  have  been  issued : — 

L  The  duty  imposed  upon  Offioe  Investigators  is  to 
examine  and  certify  whether  in  their  judgment  joint 
applications  in  Form  B  or  O  comply  with  the  require- 
ments of  tbe  Boles  and  with  the  preliminary  and  other 
conditions  of  the  Act ;  or  whether,  on  the  other  hand, 
sufficient  grounds  exist  to  make  it  necessary  that  a  local 
investigation  should  take  place  for  inqniries  as  to  the 
ability  or  inability  ot  tbe  tenant  to  pay  his  arrears  of 
rent  without  loss  of  his  holding  or  deprivation  of  the 
means  neoessary  for  the  cultivation  thereof, 

IL  The  several  statements  in  the  application,  being 
sworn  to  by  both  parties,  may  be  accepted  by  i  the 
Investigators  as  proved,  except  so  far  as  they  regard  the 
ability  of  the  tenant  to  pay  the  antecedent  arrear.  The 
ability  to  pay,  being  a  conclusion  to  be  drawn  from  all 
the  tacts  ot  the  case,  is  to  be  considered  by  the  Investi- 
gator when  he  has  satisfied  himself  of  the  existence  ot 
the  other  conditions  required  by  the  Act.  The  amount 
of  liability  resting  on  the  tenant  tor  rent  or  otherwise, 
up  to  the  date  of  the  investigation  is  to  be  borne  in 
mind. 

HL  It  it  appears  from  the  sworn  applioation  that 
tbe  preliminary  and  other  conditions  exist,  and  that 
there  are  not  any  reasons  to  be  inferred  from  tbe  facts, 
as  stated,  tor  concluding  that  the  tenant  is  able  to  dis- 
charge his  antecedent  arrear,  the  Office  Investigator  will 
report  acoordingly  that  an  Order  tor  payment  of  the 
proper  proportion  ot  the  arrear  should  be  made  to  or 
for  the  benefit  ot  the  landlord. 

rV.  On  the  other  hand,  it  the  tacts  of  the  case  lead 
the  Investigator  to  believe  that  the  tenant  is  able  to  pay 
his  arrear  without  loss  of  his  holding  or  deprivation  of 
the  means  necessary  for  the  cultivation  thereof,  he  vrill 
report  acoordingly,  so  that  the  applioation  may  ba 
referred  for  judioial  investigation, 

V.  In  making  his  report,  whether  approving  of  the 
application,  or  leoommending  a  local  inqniry,  an  Inves- 
tigator will  be  guided  in  ibefintplaet  by  the  existence 
or  non-existence  ot  the  requisite  conditions  ot/aet,  and 
secondly,  as  an  inferenee  therefrom,  by  the  ability  or 
inability  of  the  tenant  to  disoharae  the  arrear. 

VI.  The  Land  Commissioners  feel,  owing  to  tbe  Impos- 
sibility of  issuing  instrnotioos  comprehensive  enough 
to  embrace  the  complex  cases  which  are  certain  to 
arise,  that  they  must  leave  largely  to  the  discretion  ot 
Investigators  the  duty  ot  reporting  upon  questions  arising 
out  of  applications. 

Vn.  When,  however,  a  case  comes  np  for  investiga- 
tion, about  which  any  doubt  is  felt,  it  will  be  the  duty 
of  the  Investigator  to  bring  it  under  the  notice  of  the 
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OomptroUer,  who  will,  if  he  thinks  it  neoenary,  obtain 
the  direotiong  of  the  Oommissionen. 

YIII.  The  ooDditioss  above  referred  to,  the  existenoe, 
noD-existenoe,  or  oo-existenoe  of  which  will  determine 
the  Office  lavestigator  in  making  his  report  are : 

1.  The  applioatioa  of  the  Land  Aot  to  the  holding. 

Nora. — Thit  nuqr  genenUly  bt  atnimid  %nieu  tomttkatg 
taeUti  in  Hm  doetmmtt  l»  ihou  that  iKt  Mding  it  net  vitlkin 
thtAet.  • 

5.  The  Talnatioii  of  (he  holding  being  not  orar  £80  a 

year. 

8.  The  valaation  of  the  holding  in  oonjanotlon  with 

any  other  holding  that  may  be  In  the  oocapation 
of  the  tenant,  being  not  more  than  £30  a  year. 
4,  The  yalnation  of  the  holding,  if  not  valned  sepa- 
rately, being,  in  proportion  to  the  amoant  of  the 
rent,  valaed  at  not  more  than  £30  a  year. 

6.  The  existenoe  of  anteoedent  arrears  of  real 

6.  The  inability  of  the   tenant  to  disoharge  snoh 

anteoedent  arrears  without  the  loss  of  his  holding, 
or  without  deprivation  of  the  means  neoesaaiy 
for  the  onltivation  of  bis  holding. 

7.  The  saleable  value  of  the  tenant's  interest. 
Koil.— /(  would  not  be  "reatonaiU"  m  the  cote  of  joint 

appliMtioni,  to  take  the  nleable  value  of  the  tenanft  Lddinif 
into  coHiideration,  wnleu  the  property  and  ^ectt  of  t£i 
tenant  out,  c^ter  aUotring  for  Uabititiet,  e^^tdenl  to  provide 
for  the  ailtiiatien  of  thehMing.  In  the  eue  of  joint  appU- 
eatioH*  it  i$  generaUp  to  ie  aiewmed  that  Ae  taliaiie  value  af 
the  ttnanqi  nay  le  exduded  fron  eonMeralion  wnlete  the 
value  it  *o  iarge  at  in  itedf  to  afford  the  inean*  of  eatUf 
raiting  th*  amount  neeeuaiy  for  eUoring  <)ff  all  arrtar*  tf 
rent. 

&  The  Talne  of  his  property  and  effeota. 

9.  The  amoant  of  his  liabilities  other  than  rent  np  to 

and  inolnding  the  last  gale'day  of  the  year  1881. 
V(yn.—Noe.  8  and  9  thotOd  be  eontidtred  eanftMg  in 
order  that  an  opiaian  maig  be  fonMd  whether  the  property  and 
^eete,  when  they  appear  to  be  of  tubitcmtial  vciue,  are  more 
than  what  oiyht  to  be  eoniidertd  neeetiaryfor  tht  proper  and 
workmanlike  treatment  of  the  farm. 

IX.  Office  Investigators  will,  if  they  find  that  the 
preliminary  and  other  oonditions  of  the  Aot  exist, 
aaoertain  what  amoant  is  payable  to  or  for  the  benefit  of 
the  landlord  in  respect  of  each  holding. 

X.  In  the  case  of  applications  in  Form  B,  one  Office 
Investigator  will  oertify  as  to  the  existenoe  or  non- 
existenoe  of  the  necessary  conditions.  If  he  approves 
of  the  application  he  will  proceed  to  ascertain  and  state 
the  amoant  which  iSpayable  to  or  for  the  benefit  of  the 
landlord.  Another  Office  Investigator  will,  with  a  view 
to  seoaring  aooaracy  in  the  calculations,  verify  the 
report  of  the  first  Investigator  at  regard*  the  afnoitnf 
payaUe,  The  reports  are  to  be  written  in  ted  ink  on  the 
face  of  the  application — Ex.  gr,: 

(1.)  ApiglAtiition  aipproved. 

A.  B.    (Tniiialt  of  Inveiligator.) 
27/9/83.    (Date.) 

(8.)  £  ,-  .payabU. 

A.  B.    Clnitidlt  of  Tnvettigator.) 
27/9/82.    {Date.) 

O.  D.    llnitiale  of  InveHmator.) 
28/9/82.     (Date.) 

XL  The  instmotionB  in  the  foregoing  paragraph  apply 
to  applications  in  Form  B.  In  the  case  of  applications 
in  Form  0,  a  similar  course  will  be  adopted,  except  that 
the  report  as  to  the  existence  or  non-existence  of  the 
necessary  oonditions  will  be  written  opposite  to  the 
signature  of  each  tenant  at  the  foot  of  the  tenant's 
affidavit.  The  amoant  payable  is  to  be  entered  in  the 
last  oolamn  of  the  schedule  within  Form  0,  headed 
"  Amottnt  Ordered  to  be  Paid,"  and  such  amount  is  to  be 
ascertained,  examined,  and  initialled  by  two  Office 
InvestigKtors  as  in  the  case  of  applications  in  Eorm  B. 

XIL  The  Land  Commissioners  in  conclusion  desire 
to  impress  most  strongly  upon  the  Investigators  that 
they  shoold,  to  the  very  best  of  their  ability  and  intelli- 


gence, endeavour  to  ascertain  what  claims  come  bona 
fide  within  the  Act,  and  to  frustrate  any  whioh  they  may 
deem  Irandolent  or  onloonded. 


THE  VALUE  OF  CHILDEEN. 

We  ace  not  going  to  oonsider  the  valna  of  bahies  ■■ 
alaram  olooks  for  aroosing  the  male  parent;  nor  aa 
teachers  of  patience— the  virtue,  not  Uie  opera ;  nor  aa 
gainers  of  prizes  at  ooantry  fain.  Nor  are  we  going  to 
quote  their  market  value  south  of  Mason  and  Dixie's 
une  in  the  days  before  the  war ;  nor  will  we  dilate  upon 
the  bounties  offered  by  that  paternal  monaroh,  Lonia 
XIV.,  for  the  production  of  children  in  New  France, 
although  he,  in  coanoil,  passed  a  decree,  saying,  "  that 
in  future  all  the  inhabitants  of  the  country  of  Canada 
who  shall  have  living  children  to  the  number  of  ten, 
bom  in  lawful  wedlock,  ....  shall  each  be  paid 
out  of  the  money  sent  by  his  majesty  to  tlM  said  ooantry 
a  pension  of  800  livres  a  year,  and  thoee  who  have  twelve 
children,  a  pension  of  400  livrea."  Bich  and  poor  were 
alike  within  the  purview  of  this  ordinanoe,  whereas 
before  Colbert's  reward  of  1,200  livres  for  those  who 
had  fifteen  children,  and  800  to  those  who  had  ten,  was 
intended  specially  for  the  l>etter  class. 

But  we  are  about  to  refer  to  some  of  those  cases 
where  juries  and  judges  have  been  called  upon  to 
estimate  the  sums  that  will  compensate  for  injaries 
arising  from  the  negligence  of  others  to  life  or  limb  of 
infants^  and  the  value  of  the  services  of  whioh  the 
patents  of  these  injured  innocents  have  been  deprived 
by  snob  harts.  This  is  a  subject  whioh  must  be  replete 
with  interest  to  evwj  pater  familial  in  humble  oiroum- 
stanoes  and  bow  many  a  solioitor  of  the  High  Coart  of 
Justice  is  so  sitaated  I 

First,  let  us  look  at  the  value  of  children  pieoe-meal, 
or  rather  what  persons  injuring  portions  of  their  little 
human  forms  divine  have  had  to  pay  for  their  negligenoea 
and  ignoranoes.  A  boy,  seven  years  old  was  kicked  by 
a  horse,  and  had  his  eye,  skull,  and  brain  so  badly  hart 
that  the  vritnesses  at  the  trial  considered  he  would 
never  be  able  to  earn  his  own  living ;  and  they  were 
right,  for  the  poor  little  chap  died  nine  days  after  the 
trial.  The  jury  gave  him  £150  as  a  slight  compensation ; 
the  owner  of  the  horse  not  liking  to  pay  that  sum 
applied  tor  a  new  trial,  but  the  Ooort  did  not  oonsider 
the  damages  excessive,  and  would  not  interfere : 
Xramtr  v.  Waymark,  L.  B.,  1  Ex.  241. 

A  child  of  two  years  was  wandering  aboat  a  railway 
track  when  it  was  struck  by  an  iron  horse,  and  was  so 
injured  that  a  leg  and  a  hand  were  lost.  The  jury,  when 
asked  to  assess  the  damages,  gave  $1,800  as  a  reoom- 
pense:  "Bedfield  on  Bailways,"  vol.  2,  p.  248,  n. 
Surely  this  little  trot  oonld  not  have  brought  more  gain 
to  its  parents  if  it  had  been  actually  born  with  the 
legendary  silver  spoon  in  its  mouth.  This  valaabls 
ehild  dwelt  in  Connecticut. 

Out  in  Missouri  a  boy  lost  his  hand  through  a  defect 
in  a  moulding  machine,  and  upon  suing  the  owner,  who 
was  also  his  employer,  he  recovered  $1,000.  The  Court 
sustained  the  verdict :  M'MUlan  v.  Union  Prtit-Bwik 
Worki,  6  Mo.  App.  434.  Little  Mangan,  an  English  boy, 
had  nothing  like  the  same  good  fortune,  although  his 
misfortune  was  very  similar.  He  was  a  small  school- 
boy of  four  summers,  and  when  passing  homewards  one 
day  was  induced,  by  a  brother  of  the  more  mature  age 
of  seven,  to  put  his  fingers  into  a  machine  for  crushing 
oil-cake  that  was  standing  unguarded  beside  the  road. 
Another  mischievous  little  wretch  turned  the  handle 
and  round  went  the  wheels ;  the  chubby  flageni  were 
seized  and  badly  crashed,  so  that  three  of  them  had  to 
be  amputated.  The  owner  of  the  machine  was  sued 
for  negligence  in  allowing  it  to  stand  so  exposed,  and 
at  the  trial  the  sight  of  the  flngerless  and  maimed 
little  hand  ooald  only  induce  the  twelve  honest-hearted 
jurors  to  give  a  verdict  of  £10  in  favonr  of  the  boy. 
Even  this  pittance  Mangan  was  not  able  to  get  because 
the  Court  held  that  the  defendant  was  not  liable  for  the 
injury,  as  it  was  caused  by  the  act  of  the  plaintiff  and 
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the  boy  who  tnrned  the  handle :  Mangan  t.  AtkerUm,  i 
H.  «  O.  388 :  L.  B.  1  Ex.  289. 

Another  little  boy  in  England,  a^ed  five  yean,  was 
equally  anfortnnate.  Being  too  yonng  to  take  oare  of 
himseU  his  granny  went  with  him  to  VeWet  Hall  Station, 
to  take  the  train  to  Berwiok-npon-Tweed.  After  getting 
their  tioketa,  on  croasing  a  track  tbey  were  ttmok  by  a 
freight  train,  the  old  lady  was  killed  and  the  child 
■everely  injured.  An  action  was  brought  for  these 
injuries  to  the  lad,  and  the  jury  awarded  £20.  The 
Court,  howerer,  set  aside  the  verdict  as  the  jury  had 
found  that  the  grandmother  had  been  gnilty  of  negli- 
genoe,  without  which  the  accident  could  not  have 
happened ;  and  the  Court  considered  that  the  infant 
was  so  identi&ed  with  the  grandmother  that  the  action 
ooold  not  be  maintained,  her  carelessness  being  a 
■nfficient  answer  to  the  claim  :  Waitt  v.  N.  S.  Ry,  £1. 
BL  ft  El.  719. 

In  Mississippi  a  man  had  to  pay  #100  for  merely 
whipping  a  child  of  five,  who  had,  however,  aaaaoltea 
in  a  violent  and  iarutal  manner  (so  saith  the  reporter)  the 
whipper's  only  child  an  infant  of  eighteen  months  i 
LowM  T.  M'Danald,  68  Miss.  261.  In  Massachusetts  a 
Miss  of  thirteen  winters  recovered  damages  to  the 
•ztent  at  $6,000  against  a  railway  company  for  an 
injury  to  an  arm  ;  and  then  when  she  was  of  age  her 
father  sued  the  company  for  the  loes  occasioned  by  the 
■eUaame  accident,  of  her  services  during  minority,  and 
he  obtained  $600  to  compensate  hirna^  wherewith : 
WUbm  V.  Middlam  Ry.,  125  Maaa  180.  The  gentler  sex 
is  highly  priited  in  New  England,  judging  by  this  and 
the  Connecticut  case.  Boys,  however,  at  least  in  the 
West,  are  deemed  mere  money-making  machines.  Old 
Miller's  boy  of  nineteen,  lost  his  arm  through  the 
negligence  of  a  railway  company,  and  the  father 
recovered  $2,000  for  the  value  of  the  son's  services  until 
he  eame  of  age,  and  for  the  expense  of  medical  attend- 
ance and  nursing  in  consequence  of  the  injury  :  Soiuton, 
*e.,  Xaihotty  v.  MiUtr,  49  Tex.  322. 

And  now  let  us  consider  some  of  the  amounts  that 
have  had  to  be  paid  where  the  wrong  has  caused  the 
death  of  the  child.  In  such  case  the  rule  is  that 
damages  of  a  pecuniary  nature  must'  be  shown  ;  the 
damages  are  not  to  be  given  merely  for  the  loss  of  a 
legal  right,  but  shonld  be  calculated  with  reference  to  a 
reasonable  expectation  of  a  peenniary  benefit,  as  of 
right  or-  otherwise,  from  the  oontinaanoe  of  the  life  of 
the  lost  one:  Pnaiim  t.  S.  S.  Saihtaif,  3  H.  and  N. 
Sll ;  Walton  v.  8.  B.  Saihoag,  4  C.  B.,  N.  B.  296.  In 
fitct,  what  is  laid  down  by  the  deaisioBS  is,  that  there 
must  have  been  a  reasonable  expectation  of  pecuniary 
advantage  to  the  parent  from  the  life  of  the  deceased : 
rield,  J.,  Beatkeringtm  v.  N.  E.  Sailieag,  L  B.  11  Q.  B. 
D.  160.  BtiU  it  was  held,  in  a  case  where  a  healthy 
boy  of  six  years  old  was  killed,  that  absenoe  ot  proof  of 
any  special  money  damage  flowing  from  the  &ath  af 
the  child  will  not  justify  a  non-suit,  nor  a  direction  on 
the  part  ot  the  judge  to  the  jury  to  And  nominal 
damages  only:  Oorham  v.  N.  Y.  C,  28  Hnn.  (N.  T.) 
449.  The  "  necessary  injury  "  to  a  parent  by  the 
negligent  killing  of  a  child,  and  for  which  he  is  to  be 
oompensated,  comprises  the  loss  of  the  service  of  the 
ehild  daring  minority,  the  costs  of  nnrsing,  medical 
attendance  and  the  funeral  expenses  :  Ram  v.  8t  Lotiit : 
^rc,  RaUmay,  71  Mo.  164.  In  Bngland  doubts  have  been 
suggested  as  to  whether  damages  are  obtainable  to 
oompensate  for  the  loss  of  the  services  of  a  child  so 
yonng  as  to  be  unable  to  earn  anything :  RramhiU  v. 
Let,  29  L.  T.  U.  But  in  the  United  States  the  doctrine 
has  been  well  settled.  In  UiU  v.  Forth  mcond  Stntt 
Railwafi,  47  N.  Y.  S17,  where  a  boy  of  three  years  and 
two  months  had  been  killed,  and  the  jnry  had  given  a 
verdict  for  $1,000,  the  Court  of  Appeal  sustained  it, 
■^yiog,  "  It  was  within  the  province  of  the  jury,  who 
had  before  them  the  parents,  their  position  in  lite,  the 
occupation  of  the  father,  and  the  age  and  sex  of  the 
ohild,  to  form  an  estimate  of  the  damages  with  reference 
to  the  peenniary  injury,  present  and  proepeo^ive,  result- 
ing to  the  next  of  liin.  Except  in  very  rare  instances 
it  would  be  impracticable  to  famish  direct  evidence  ot 


any  specific  loss  oooasioced  by  the  death  of  a  child  of 
such  tender  years,  and  to  hold  that  without  such  proof 
the  plaintiff  oonld  not  recover,  would  in  effect  render 
the  statute  nugatory  in  most  cases  ol  this  description. 
It  cannot  be  said,  as  a  matter  ot  law,  that  there  is  a 
pecuniary  damage  in  such  a  case,  or  that  the  expense 
of  maintaining  and  educating  the  ohild  would  necessarily 
exceed  any  peonniarv  advantage  which  the  parents 
could  have  derived  ftom  his  services  had  he  lived. 
These  calculations  are  for  the  jury."  As  Elisa  Hoogh- 
kirk,  a  healthy  and  bright  ohild  ol  six,  was  being  driven 
by  her  father,  on  a  waggon,  into  Albany,  the  waggon 
was  Btmck  by  a  locomotive  aod  substantially  destroyed ; 
all  the  inmates  were  injured,  but  the  ohild  was  killed. 
The  jury  was  particularly  instraoted  that  in  estimating 
the  damages  they  should  be  strictly  confined  to  the 
peenniary  Injuries  resulting  from  snch  death  to  the  next 
of  kin  of  the  deceased — that  the  pain  and  shook  to  the 
feelings  of  the  parents,  caused  by  the  death  of  theit 
daughter,  could  not  in  any  way  be  considered,  and  that 
in  fixing  snch  damages  they  should  be  guided  by  what, 
in  their  honest  judgment,  they  should  deem  a  fair  and 
just  compensation  for  the  pecuniary  injuries  resulting 
from  snob  death,  which  compensation,  however,  could 
not,  according  to  the  statute,  exceed  $6,000.  After  this 
charge  the  jnry  awarded  $6,000,  and  the  Court  was 
'aaked  to  set  the  verdict  aside  as  excessive,  but  declined 
to  interfere,  saying,  that  as  a  matter  of  law  it  is  impos- 
sible for  any  Court  to  say  that  the  actual  *'  pecuniary 
injuries"  resaltiug  from  the  death  of  Uie  infant  might 
not  be  $6,000.  Possibly  the  probabilities  are  against  it, 
but  the  statute  in  this  region  of  oonjecture  has  com- 
mitted the  formation  of  an  opinion  to  a  jnry  npoo 
whose  discretion  the  only  limitation  is  the  maximum 
which  is  thereby  sllowed.  The  discharge  of  such  duty, 
expressly  confided  to  a  jury  by  statute,  necessarily,  in  a 
case  which  presents  reasonable  grounds  of  conjecture, 
involves  a  wide  discretion,  and  unless  the  evidence 
shows  a  plain  error  the  verdict  cannot  be  disturbed. 

Hetty  Downie,  a  girl  of  the  age  of  about  seven  years, 
was  run  over  by  the  oars  of  the  New  Tork  and  Harlam 
River  Company,  and  killed.  She  lived  with  her 
mother.  On  the  trial  anon — suit  was  asked  tor  on  the 
ground,  amongst  others,  "  that  there  was  no  proof  ot 
any  pecuniary  or  special  damages  sustained  by  the 
plaintiff  or  by  the  next  of  kin."  The  motion  was  over- 
ruled, and  the  plaintiff  had  a  verdict  of  $1,300.  The 
Court  ot  Appeal  said : — ^Itisnot  required,  to  sustain  the 
action,  that  there  should  be  proof  of  actual  pecuniary 
loss.  The  damages  are  to  be  assessed  by  the  jury  with 
reference  to  the  pecuniary  injuries  sustained  by  the 
next  of  kin  in  oonsequenoe  ot  such  death.  This  is  not 
the  actual  present  loss  which  the  death  prodnoes,  and 
which  could  be  proven,  but  prospective  losses  also.  They 
tnay  oompensate  for  "  pecuniary  injuries,"  present  ana 
prospective :  OUffltld  v.  IT.  T.*  H.R.  RaUmiy,  14  N.  T. 
810.  In  ItOovtm  v.  N.  T.  O.  *  S.  R.  R.,  67  N.  T.  417, 
the  action  being  for  the  death  of  a  boy  eight  years  of  age 
and  the  recovery,  $3,600,  the  Conrt  held  that  the  jury 
could  estimate  the  whole  damages  sustained  by  the 
father  from  the  death,  as  well  as  those  proceeding  from 
the  loss  ot  services  during  minority  as  those  after,  and 
would  not  interfere. 

On  the  other  hand,  in  Arkansas,  the  Court  considered 
that  $4,600  was  an  excessive  sum  for  a  railway  company 
to  pay  to  a  mother  for  the  loss  ot  the  services  of  a  child 
five  years  old,  through  the  negligence  of  the  company : 
Little  Rode,  ic.  Railway  v.  Barker,  88  Ark.  860.  In  this 
case  it  was  decided  that  no  compensation  was  to  be 
given  to  the  dead  infant's  parent  for  the  loss  of  the 
companionship  of  the  child.  In  Indiana,  in  one  case, 
a  father  made  no  claim  for  the  loss  of  his  child's  future 
services,  and  gave  no  evidenoe  to  show  his  loss;  so, 
although  the  jury  gave  him  $1,800  therefor  upon  the 
death  of  his  child,  the  Court  considered  it  excessive : 
Perm  RaHroad  v.  Lilly,  73  Ind.  262.  The  amounts 
awarded  in  England  have  been  by  no  means  as  great  as 
in  America.  In  one  oase  where  an  action  was  brought 
by  a  father,  who  was  a  working  mason,  for  injury 
resulting  from  the  death  of  his  son,  a  lad  of  fourteen. 
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\rho  bad  been  earning  four  ihillings  a  week,  bat  at  the 
time  of  bis  death  was  ont  of  employment,  the  jaty 
found  a  verdict  with  £20  damages.  A.  motion  was 
made  to  set  it  aside  as  exoeasive,  bat  the  Conrt  held 
that  the  father  was  entitled  to  retain  the  amoaot: 
Dndeaortk  T.  Johrutim,  4  H.  <t  N.  663.  We  qoite  agree 
with  Martin,  B.,  when  he  says,  ■*  If  damages  are  to  be 
{tiven,  I  thing  that  £20  is  not  too  mnob." — Oeaada  Law 
JommaL 


FRAUDULENT  AGENTS. 

The  law  as  to  the  punishment  of  tnutees,  bankers, 
and  agents  of  all  kinds,  who  fraudulently  misappropriate 
the  moneys  and  property  of  their  benefloiaries,  has, 
almost  within  the  memory  of  the  present  generation, 
nndergone  a  great  change.  The  old  doctrine  was  that 
when  a  tmitee  appropriated  the  fund  he  had  in  charge 
it  was  deemed  little  more  than  a  mere  matter  of 
acooant  which  the  Court  of  Chancery  alone  oould 
nnraveL  But  by  degrees,  and  after  a  long  experience 
of  the  ineffective  control  thereby  secured,  it  became 
apparent  that  some  kind  of  criminal  punishment  saw 
required,  and  one  much  more  deterrent  than  an  inter- 
minable Chancery  suit.  And  when  the  criminal  laws 
were  consolidated  and  revised  about  a  quarter  of  a 
oentuary  ago,  there  were  two  distinct  sections  in  the 
Larceny  Act  which  dealt  with  those  cases.  It  seems, 
bowever,  that  these  sections  are  not  very  complete,  and 
when  the  long  talked-of  code  makes  its  appearance 
some  further  improvements  may  be  expected  on  this 
Buhjeot. 

The  76th  section  of  the  Act  24  <t  26  Vict.,  c  96,  is 
very  long.  It  says  in  effect  that  whosoever  having  been 
intrusted  as  a  banker,  merchant,  broker,  attorney,  or 
other  agent,  with  any  money  or  security  for  the  payment 
of  money,  with  any  direction  in  writing  to  apply,  pay, 
or  deliver  such  money  or  security  or  any  part  thereof, 
or  the  proceeds,  for  any  purpose,  shall  in  violation  of 

food  faith,  and  contrary  to  the  direction,  convert  to 
lis  own  use  or  benefit,  or  the  use  of  any  other  person, 
such  money :  and  whosoever  when  intrusted  in  the 
same  way  with  any  chattel  or  valuable  seoarity  shall 
■eli,  negotiate,  transfer,  pledge,  or  convert  to  his  own 
nsa  without  any  authority  to  do  any  of  these  things,  and 
contrary  to  the  object  or  purpose  of  such  chattel  or 
Moority,  or  the  proceeds,  shall  be  guilty  of  a  misde- 
nteanoar,  and  be  liable  to  be  kept  in  penal  servitude  for 
Beven  years.  And  there  was  a  saving  in  favour  of 
bankers  and  others  from  enforcing  their  legal  rights  in 
reference  to  these  funds. 

The  76th  section  is  shorter,  and  enacts  that  whoso- 
ever being  a  banker,  merchant,  broker,  attorney,  or 
•gent,  and  being  intrusted  with  the  property  of  any 
other  person  for  safe  custody,  shall  with  intent  to 
defraud,  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  or  appropriate  the  same  or  any  part 
thereof  to  or  for  his  own  use  or  bene'flt,  or  the  use  or 
benefit  of  any  person  other  than  the  person  by  whom 
be  was  so  intrusted,  shall  be  guilty  of  a  misdemeanour, 
and  being  convicted  thereof  shall  be  liable  at  the 
disoretion  of  the  oonrt  to  any  of  the  punishments 
which  the  conrt  may  award  as  hereinbefore  last- 
mentioned. 

The  oonstraotion  and  application  of  these  sections  to 
the  common  cases  of  agents  who  act  in  a  fraudulent 
manner  have  caused  some  difSculty  owing  to  the  great 
variety  of  circumstances  in  the  mutual  relations  of  the 

Jtarties.  Sometimes  it  has  been  extremely  difficult  to 
nlfil  the  description  of  the  offence,  owing  to  there  being 
no  written  instructions  as  to  some  investment,  though 
it  might  be  dearly  proved  otherwise,  that  the  instruc- 
tions were  in  substanoe  violated.  Stockbrokers  and 
solicitors  seem  to  have  been  the  classes  as  to  whom  the 
oases  have  arisen.  The  evidence  of  a  fraudulent  inten- 
tion has  been  sometimes  defective  or  ambiguous,  and 
as  might  be  supposed  acquittals  have  occurred  where 
there  was  veij  strong  evidence  that  something  approach- 
ing to  the  offence  bad  actually  occurred.  One  or  two 
of  these  cases  will  illustrate  the  kind  of  difficulty  that 


is  so  frequently  found,  and  the  defects  in  the  present 
statute. 

In  R.  ▼.  Cooftr,  L.  B.  2  C.  O.  B.  123,  the  defendant, 
an  attorney,  was  indicted  under  the  76th  and  76th 
■eotioos  for  misappropriating  certain  moneys  intrusted 
to  him.  A  Mr.  Whitaker,  before  1867,  got  a  loan  of  £60 
from  Mr.  Dewsbury,  on  a  deposit  of  title  deeds  to  some 
leasehold  property'  Whitaker  wanted  a  further  loan, 
and  the  defendant  obtained  for  him  £140  from  Miaa 
Taylor,  and  gave  a  mortgage  deed  for  the  same  to  her 
brother-in-law  who  acted  for  her.  The  defendant  was, 
ont  of  the  money  so  received  from  her,  to  pay  off  Dews- 
bury  and  pay  over  the  balance  to  Whitaker.  But  the 
defendant  did  not  pay  off  Dewsbury,  and  kept  the  £60, 
paying  interest  thereon  withont  Whitaker's  knowledge, 
and  he  also  paid  to  the  mortgagees  the  interest  on  the 
£140  without  the  knowledge  of  Whitaker,  who  did  not 
know  for  some  time  how  much  had  been  borrowed  from 
Miss  Taylor.  On  a  oalcolation  afterwards  it  was  found 
that  the  defendant  had  about  £70,  or  at  least  £40  of 
Whitaker's  in  his  possession.  The  judge  told  the  jury 
that  if  the  defendant  had  kept  a  substantial  part  of  the 
£140  fraudulently  they  shonld  find  him  guilty,  which 
they  did.  A  case  was  stated  for  the  Court  of  Crown 
Cases  Beserved,  and  it  appeared  that  there  had  been  no 
directions  in  writing  to  the  defendant  to  apply  th« 
money  or  the  prooMds.  He  was,  however,  intrusted 
with  the  mortgage  deed  to  hand  over  on  receipt  of  the 
mortgage  money,  and  he  kept  a  substantial  part  of  the 
£140  contrary  to  the  purpose  of  the  deed,  and  converted 
it  to  his  own  use.  The  questions  were  whether  this 
conduct  came  within  either  of  the  two  sections.  The 
court,  which  included  Blackburn,  3.,  and  Lush,  J., 
quashed  the  conviction.  The  indictment  under  section 
76  was  said  to  be  out  of  the  question,  because  there  had 
been  no  improper  dealing  with  any  property  intrusted 
for  safe  custody.  And  the  75th  seoticn  did  not  bit  him 
either.  He  did  part  of  the  business  rightly,  namely,  in 
preparing  the  mortgage  deed,  recovering  the  mortgage 
money,  and  handing  over  the  deed.  Though  he  mis- 
appropriated part  of  the  money,  yet  there  was  no 
direction  in  writing  so  as  to  satisfy  the  first  part  of 
section  76.  And  he  did  not  fall  within  the  latter  part 
because  it  only  applied  where  property  was  intrusted 
withont  any  authority  to  sell  or  deal  with  it  in  the 
other  ways  mentioned,  and  where  it  was  improperly 
sold  or  misappropriated. 

In  a  case  of  R.  v,  FuUagtr,  14  Cox,  C.  0.  870,  the  defen- 
dant was  a  Boliaitor,  and  charged  on  an  indictment 
under  both  the  sections  of  the  statute  with  having 
fraudulently  converted  a  sum  of  £2,600.  He  was  th« 
family  soUoitor  of  Mary  Mockett,  and  was  intrusted  by 
her  with  the  sum  mentioned,  and  had  speculated  with 
it  and  lost  it.  The  money  was  part  of  the  residuary 
estate  of  the  lady's  father,  who  bequeathed  it  to  trustees 
to  invest  on  mortgage,  and  after  being  so  invested  It 
came  again  into  the  bands  of  the  solicitor.  On  receipt 
of  the  money  the  defendant  wrote  to  the  prosecutrix  as 
follows :  '*  The  money  was  paid  on  Saturday  last — £3,600 
and  interest.  Let  me  know  how  yon  would  like  to 
have  the  sum  invested — whether  in  the  funds  or  on 
mortgage.  I  can  get  you  four  per  cent,  on  a  good 
security  but  not  more.  More  than  four  per  cent,  is  not 
to  be  obtained  upon  such  securities  as  trustees  would 
be  justified  in  investing."  The  lady  replied:  "I  will 
oonsult  abont  the  money  and  let  you  know.  I  do  not 
wish  it  placed  in  the  funds.  I  hope  it  will  be  well 
secured  this  time."  She  went  about  a  fortnight  after- 
wards and  saw  the  defendant  at  his  office,  when  he  told 
her  that  he  had  placed  the  money  on  mortgage  on  a 
large  estate  at  Worth,  on  a  first  mortgage,  representing 
in  answer  to  a  question  put  by  her  that  a  deed  then 
lying  on  the  table,  but  which  she  did  not  farther  look 
at,  was  the  mortgage  deed.  All  this  was  wholly  untrue^ 
for  the  money  had  been  then  applied  to  the  defendant's 
own  purposes.  He  paid,  however,  what  he  called  the 
interest  regularly  from  1872  to  1878,  making,  from  timo 
to  time,  exonses  for  not  producing  the  mortgage  deed, 
which  was  repeatedly  asked  for.  At  last  another  solicitor 
was  employed,  and  an  order  of  the  ooart  was  obtained  for 
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the  delivery  of  the  deed,  when  the  defendant  ooafeBBtid 
the  real  itate  of  thioga,  and  acknowledged  that  ha  had 
made  away  with  the  money. 

A.t  the  trial  of  the  case,  Oockborn,  C.J.,  said  that  ha 
had  no  donbt  of  the  morai  gnilt,  and  directed  a  verdict 
of  gnilty,  and  santenced  the  defendant  to  five  years' 
penal  servitnde ;  hot  be  doubted  whether  the  caseeama 
within  the  first  enaotmentof  the  75th  section  by  reason 
of  the  absenoe  of  any  affirmative  written  direction  as 
to  the  application  of  the  money,  or  within  the  76th 
section  by  reason  of  the  latter  being  applicable  to 
Monrities  alone  and  not  to  money.  He,  therefore, 
Mspitad  the  sentence,  and  submitted  the  case  for  the 
opinion  of  the  Court  for  Grown  Cases  Beserved.  It  was 
then  oontandad  that  the  defendant  was  not  intrasted 
with  property  for  safe  oostody,  bat  merely  intrasted 
with  money  for  investment.  Bot  the  oonrt,  after  a 
little  ooDUdaration,  came  to  the  conclnaion  that 
the  defendant  was  intrasted  with  property  for  safe 
onstody,  and  bo  oame  within  the  76th  seotion.  The 
oonrt  seem  to  think  that  theia  was  not  a  anffioient 
direction  in  writing  for  investment  according  to  the  76th 
section.  The  defendant  was,  therefore,  held  to  ba 
rightly  convicted. 

The  recent  case  of  Seg.  r.  Newman,  J.  P.,  p.  613,  is 
another  illastration  of  the  difficaltles  of  these  sections. 
The  defendant,  a  solicitor,  was  indicted  nnder  the  76th 
section.  He  was  alleged  to  have  been  intrasted  by 
Thomas  Dawkins  with  property,  to  wit,  sums  of  money 
Mnonnting  to  £14,144  for  safe  onstody,  and  to  have  nn- 
lawfally  and  with  intent  to  defraud  converted  and 
appropriated  the  same  property  to  his  own  use  and 
benefit.  Another  coaut  alleged  that  he  appropriated 
it  to  the  asa  of  some  other  person,  other  than  the 
person  by  whom  he  was  intrasted.  It  appeared  that  at 
▼arions  times  daring  the  lifetime  of  Dawkins,  since 
deceased,  the  defendant  bad  been  intrasted,  as  his 
solicitor,  with  snms  of  money  to  invest  on  mortgages. 
The  defendant  always  represented  that  he  had  acted 
according  to  his  instructions,  and  that  the  proper 
mortgages  had  been  daly  effected  from  time  to  time, 
and  that  the  moneys  intrasted  to  him  were  ontstanding 
npon  sneh  mortgages,  and  be  paid  over  from  time  to 
time  snms  for  interest  supposed  to  be  received  from 
the  mortgagea  It  was  discovered  after  the  death  of 
Dawkins  by  his  trustees,  and  it  was  established  at  the 
trial,  that  the  said  mortgages  were  wholly  fictitious 
and  non-existent,  and  that  the  defendant,  instead  of 
investing  the  money  intrasted  to  him  upon  saoli  mort- 
Ksges,  had  fraodulently  and  improperly  appropriated 
the  money  to  bis  own  osa.  The  datandant's  ooansel 
oontendad  that  there  was  no  avidenoa  of  any  money 
being  intrusted  for  safe  onstody,  bat  merely  to  ba 
invested.  The  judge,  however,  thought  there  was 
evidence  that  the  money  was  intrusted  for  safe  custody, 
and  until  an  investment  should  be  effected.  A  verdict 
of  guilty  was  entered,  but  a  case  was  submitted  for  the 
opinion  of  the  Court  tor  Crown  Oases  Beserved. 

The  oonrt,  after  oonsideration,  came  to  the  conolasion 
that  the  facts  did  not  amount  to  evidence  that  the 
defendant  was  intrusted  with  any  specified  money  for 
safe  custody.  -He  was  evidently  in  possession  of  money 
which  he  was  to  invest,  bat  until  invested  the  money 
was  and  apparently  might  be  without  impropriety 
mixed  with  his  own  in  the  bank,  or,  at  least,  there  was 
no  avidenoa  to  the  contrary.  The  result  was  that 
the  oourt  was  obliged  vary  relaotantly  to  quash  the 
oonviotion,  and  thereby  a  very  dear  case  of  wrons- 
doing  aaoapad  any  •daqoata  punishment. — JutHee  of  iJte 
Ptttce. 


8EBYICE  OF  WRITS  IN  DISTURBED 
DISTRICTS. 

An  order  of  the  Lord  Lieutenant  and  Privy  Council 
printed  in  the  Dublin  OoaeUt  of  Nov.  7ch,  with  the  coo- 
onrtenoe  of  the  majority  of  the  judges,  directs  that 
from  and  after  the  9tb  day  of  Kovember,  1883,  in  all 
oases  where  any  defendant  named  in  any  writ  of  sam- 
mons  issuing  oat  of  any  Division  of  the  High  Court  of 


Justice  in  Ireland  shall  reside  within  any  district  for 
the  time  being  proclaimed  nnder  seotioni  8,  11,  13,  and 
14  of  "  The  Preveution  of  Crime  (Ireland)  Act,  1883," 
or  any  one  or  more  of  the  said  sections — such  place  of 
residence  not  being  within  a  county  of  a  oity,  or  county 
of  a  town,  service  of  such  writ  on  such  defendant  by 
sending  to  him  a  copy  of  such  writ,  and  a  oopy  of  this 
order  by  letter  through  the  Post  Office,  addressed  to  him 
at  his  usual  residence,  and  by  posting  a  copy  of  snob 
writ  at  the  police  station  nearest  to  his  said  rasidenoe — 
shall  be  good  and  sufficient  service  of  saoh  writ,  provided 
that  the  plaintiff  or  plaintiffs  named  in  such  writ  of 
summons,  or  one  of  them,  or  his  or  their  attorney,  shall 
make  and  cause  to  be  filed  in  the  Division  out  of  which 
such  writ  shall  have  issued,  an  affidavit  stating  the 
parish  and  barony  in  which  the  defendant  resides,  and 
that  sach  plaoa  of  residence  is  within  a  district  which 
has  been  and  is  proclaimed  as  aforesaid,  and  that  the 
above  particulars  as  to  service  have  been  duly  observed 
and  performed.  The  time  limited  for  tha  appearance  of 
the  defendant  to  any  writ  served  nnder  this  rule  shsU 
be  twelve  days  after  the  service  thereof. 


CALLS  TO  THE  OUTER  BAR. 

On  November  8th  the  fifteen  gentlaman  mentionad 
in  our  last  issue  were  called  to  the  Bar. 


FRENCH  HOUSES  OF  CORRECTION. 

It  rests  with  the  Pablio  Prosaoator  and  not  with  tha 
judges  to  determine  in  what  prison  a  delinquent 
sentenced  by  the  Correctional  Courts  shall  be  oonnned. 
Herein  favouritism  comes  largely  into  play.  A  prisoner 
of  the  lower  orders,  having  no  respectable  connexions, 
will  not  get  the  option  of  serving  his  time  in  solitary 
confinement,  and  thereby  earning  a  ramittanoa.  If  ha 
petitions  for  this  favour,  he  will  be  told  that  there  are 
no  cells  vacant,  and  he  will  be  removed  to  Ste.  P<legie, 
or  the  Sant£,  where  ha  will  sleep  in  a  dormitory  and 
work  in  an  associated  atdier.  If  be  be  a  shoemaker  or 
tailor,  he  will  work  at  his  own  trade  ;  if  not,  he  will 
be  employed  in  making  brass  chains,  cardboard  boxes, 
paper  bai^  toys  or  kniok-knaoks  for  vendors  of  those 
thousand  trifles  which  are  comprised  under  the  desig- 
nation arUda  de  Parii.  Being  paid  by  the  piece,  ha 
will  have  every  inducement  to  work  hard.  Of  his 
earnings  Gk>vernment  will  retain  one-third  towards  the 
expanses  of  his  keep ;  one-third  will  be  put  aside  and 
paid  to  bim  on  his  discharge,  while  the  remaining  third 
will  be  paid  to  him  in  money  to  enable  him  to  buy 
little  Inzuries  at  the  prison  canteen.  The  things 
parcbasable  at  the  canteen  are  wine  at  the  rate  of  a 
pint  and  a  half  a  day,  txrft  au  Uat,  chocolate,  cheese, 
ham,  sausages,  eggs,  butter,  salad,  fruit,  tinned  meat, 
bisoaits,  stationery,  tobacco,  and  snuff.  Prisoners 
are  allowed  to  smoke  in  Parisian  gaols,  and  a  Tery 
sensible  provision  this  is,  for  it  prevents  that  illicit 
traffic  in  tobaooo  which  brings  so  many  prisoners  and 
warders  to  trouble  in  English  prisons,  and  it  also 
supplies  a  ready  means  of'  punishing  a  refractory 
prisoner.  Frenchmen  decline  to  admit  that  order  can- 
not be  kept  in  a  gaol  without  corporal  punishment. 
As  a  role  French  prisoners  behave  exceedingly  well, 
beoanse  they  know  that  they  oan  greatly  alleviate  the 
hardships  of  their  position  by  so  doing.  For  a  first 
offence,  a  man's  tobacco  and  wine  will  be  out  off  for  a 
week ;  for  a  second  be  may  be  forbidden  to  purchase 
anything  at  the  canteen  for  a  month  ;  if  he  perseveres 
in  his  folly  be  will  be  prohibited  from  working,  that  is, 
from  earning  money,  and  vrill  be  looked  up  in  a  cell  to 
endure  the  misery  of  utter  solitude  and  idleness.  If 
this  severe  measure  fails  and  the  man  becomes 
obstraperous,  he  will  be  strait-waistcoated  and  put  into 
a  dark  padded  cell  where  he  may  scream  and  kick  at 
the  walla  to  his  heart's  content.  To  these  rational 
methods  of  ooeroion  the  most  stubborn  natures  generally 
yield.  It  mnst  be  confeased,  however,  that  there  are 
certain  deaparate  oharaoters  who  delight  in  giving 
trouble,  and  who,  untamed  by  repeated  punishments. 
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will  otteo  oomait  marderoas  assaults  upon  warden, 
ohaplain,  or  governor  ont  of  shaer  bravado.  It  would 
really  be  a  merov  to  flog  these  men,  for  a  timely 
iDfliction  of  the  lash  woald  frighten  them  into  good 
bebavionr,  and  often  save  them  from  the  worse  Mte  of 
lifelong  reolasion.  It  has  not  been  toand  practioable 
to  abolish  the  lash  in  oonviat  establishments,  and  since 
it  oontinaes  in  nse  there  no  sonnd  reason  can  exist  for 
not  introdnoing  it  into  gaols.  There  ar«  no  cranks 
or  tread  wheels  in  French  prisons.  These  barbarons 
methods  for  wasting  the  eneigiesof  men  in  unprofitable 
laboar  are  condemned  by  the  good  sense  of  a  people 
who  bold  that  it  is  for  the  pablic  interest  as  well  as  for 
the  good  of  the  prisoners  themselves  that  men  in 
cenflnement  shoald  be  so  employed  aa  to  nlake  them 
understand  the  blessedness  of  honest  laboar.  In  their 
treatment  of  nntried  prisoners,  too,  the  French  are 
mneh  more  humane  than  we.  What  can  be  more 
cruel  and  foolish  than  to  force  an  untried  man,  who 
may  be  innocent,  to  spend  several  months  in  complete 
idleness,  as  is  done  in  Bngland  t  A  Frenchman  who 
has  a  trade  that  can  be  followed  in  prison  may  work  at 
it  in  his  cell,  pending  his  trial,  as  if  he  were  at  home. 
Jonrneymen  tfcilors,  shoemakers,  watohmakers,  gilders, 
carvers,  painters  on  porcelain  and  enamel,  Ac,  oootinae 
working  fof  tlieir  Employers  (nnless  of  course,  they  are 
desperate  men  whom  it  woold  be  dangerons  to  trast 
with  tools),  and  it  is  a  touching  sight  enough  on  visiting 
days  to  see  the  prisoners  send  ont  litUe  parcels  of 
money  for  their  ^ves  from  whom  they  arq,  separated 
by  gratings.    The  same  sight  can  be  witnessed  in  the 

Srisons  for  oonvioted  offenders.  Many  prisoners  will 
eny  themselves  every  loxury  procurable  at  the  canteen 
in  order  to  give  the  whole  of  their  earnings  to  their 
wives.— CornUU  Magaant. 


TEXT-BOOK  ADDENDA. 

[Pram  the  La»  Jvuntal.'^ 
The  SoUeiton  let,  1843,  $.  S9. 
The  only  way  in  whidi  a  eettui  que  inut,  or  other  third 
party,  ean  obtain  taxation  of  the  bill  of  coats  of  the  tmstees' 
solicitor  is  by  petition  nndw  the  'Solicitors  Act,  1848,  s.  89 
(/n  re  Sptneer,  Sptneir  v.  Hart,  SI  Law  J.  Bep.  Cbaoo. 
271j— O.  A. 

Morgan  on  Cotti,  117. 
Costs  of  Administration,  so  far  as  they  liave  been  increased 
by  the  administration  of  real  estate,  are  to  be  borne  by  the 
real  estate  [decision  of  Fry,  J.,  SO  Law  J.  Bep.  Cbano.  625, 
reversed]  (In  re  MiMUttm,  SI  Law  J.  Bepi  Chaao.  273)— 
O.  A. 


Lewim  <m  TruiU,  BSO. 
A  declaration  by  a  testator  that  a  particnlar  pei'son  is  to 
act  as  solicitor  to  his  trnstees  in  the  management  of  bis 
estate  held  not  to  oonstitate  a  trust  in  favonr  of  such 
solicitor  (PoOer  v.  Eliley,  SI  Law  J.  Rep.  Ghana  275). 


BOOKS    &ECEIVED. 

The  Lawyei'i  Companion  and  Dia/ry,  tend  London  and  Pro- 
vintial  Lavo  Directory  for  1883,  mth  Tabla  of  Ooite,  Jie. 
Edited  by  John  TaoMPSOir,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law,  Thirty-seventh  Annual  Issue.  London: 
Stevens  and  Sons,  119  Chancery-lane;  Shaw  ft  Suns, 
Fetter-lane.   1883. 


ff<{lMNqr'<  OkUmmt  imit  Klto.— Rheimiatlaii  woA  Oout.— Then 
purifying  ind  MOthlng  rMnediel  demmid  the  earnest  attention  of  all 
penona  Uable  to  goat,  aciatica,  or  other  painful  aflectlona  of  the  muscles, 
nerres,  or  Jointf.  Tb«  Ointment  should  be  applied  after  the  sfiected 
fan*  have  been  fatleotly  fomented  with  warm  wat  r,  when  the 
unfnsnt  should  be  dilisently  mbbed  upon  the  adjaoent  sldn.  unless  the 
frletion  should  cause  pain.  HoUoway's  Pills  should  be  simultaneously 
taken  to  reduce  Inflammation  and  to  purify  the  blood.  This  treatment 
■hates  the  violence,  and  lessens  the  frequen^of  gout,  rhenmaiiam,  and 
all  spasmodic  diseases,  which  spring  from  hereditarj  predisposition,  or 
from  any  accidental  weakness  of  constitution.  This  Ointment  checks 
the  local  remedy.    The  Pills  restore  the  Thai  powers. 


SEVIEWS. 

3^  Law  relating  to  Building  Leeuet  and  Building  Contraeli, 
the  Improvement  of  Land  by,  and  the  Conetruetion  of, 
Buildinge.  With  a  full  Collection  of  Precedentt  of  Agret- 
nuntifor  Building  Leatee,  Building  Leaiee,  Contraeli  for 
BuiUtiag,  Building  Orante,  Mortgagee,  and  other  Porm$ 
with  retpeet  to  matUn  eonneettd  with  Building.  Together 
wiih  the  Statutel  rdating  to  Building,  with  Note*  and  the 
latest  Catee  under  the  varioue  Sectiom,  And  a  CHoetarg 
of  ArehUeetmral  and  Building  Term*.  By  Aunum 
ElfDair,  of  the  Innar  Temple,  Esquire^  Barristar-at-Law. 
London :  Stevens  ft  Haynas^  Law  PaUishers,  BeQ  Yard, 
Temple  Bar.    1882. 

Ih  the  preface  to  the  valnable  work  now  before  us, 
Mr.  Bmden  draws  attention  to  the  wondexfol  inereasa 
of  inhabited  booses  in  England  and  Walda.  He  might 
well  have  added  that  in  this  oonntry  the  increase  is  do 
less  surprising.  Nothing,  indeed,  is  more  astonishing 
than  the  apparently  disproportionate  development  of 
residential  Dnildinga,  mrban  and  rural,  witneeeed  in 
recent  years,  when  oompazed  with  the  not  inordinate 
increase  of  the  popnlation ;  while  it  were  devoutly  to 
be  wished  that  the  multiplication  of  new  pablio 
buildings  and  business  premises,  everywhere  springing 
up,  could  be  aooepted  as  a  decisive  proof  of  the  growing 
prosperity  of  the  oommnoity.  It  may  be  that  the 
spirit  of  enterprise  has  become  less  oantions  than  of 
yore  in  this  direction,  and  that  buildings  are  now  run 
up  less  expensively  and  permanently.  But,  beaidea^ 
the  extended  .operations  of  modem  building  sooietiea 
have  lent  a  powerful  and  useful  aid ;  nor  has  the 
investor  in  this  class  of  speculation  to  encounter  such 
risks  aa  attach,  nowadays,  to  investments  in  land.  What- 
ever its  oanse,  however,  the  fact  remains  that  building 
has  increased  to  an  extraordinary  extent ;  while,  in  a 
correlative  degree;  the  want  is  now  felt  more  than  ever 
of  an  adequate  treatise  devoted  to  the  law  relating  to 
building  leases,  contracts  to  bnild,  and  to  ttke  improve- 
ment of  land  by  the  oonstrnotion  of  buildings  and 
works  of  that  kind  generally; 

Mr.  Emden's  pages  present  the  result  of  an  ende»voac 
to  supply  that  want--a  result  so  truly  exoellent  that 
long  and  painstaking  his  endeavoura  must  have  been. 
The  lawyer,  landowner,  estate  agent,  arohiteot,  con- 
tractor, engineer,  building  society,  wiU  alike  profit  by 
the  mass  of  information  he  has  brought  together  upon 
this  subjeot,  and  arranged  with  a  simplicity  and  per- 
spicuity that  proves  how  fully  he  had  himself  mastered 
his  materials!  Divided  into  three  parts,  his  book  deals 
respectively  with  (1)  the  law  relating  to  building  leases, 
grants,  oontraots,  and  the  oonstrnotion  of  buildings ;  (2) 
precedents  of  oontraots  to  build,  agreements  for  bnild- 
ing  leases,  building  leases,  grauts,  mortgages,  and  other 
forms  with  respeot  to  boil£ng  matters;  (8)  the  statutes 
relating  to  building;  and  appended  is  a  most  useful 
glossary  of  architectural  and  building  terms,  used  in  the 
Aota,  leases,  oontraots,  ito.  Certainly,  to  the  legal 
profession  in  particular  the  latter  feature  will  commend 
itself.  The  precedents,  too,  are  apposite  and  well- 
prepared,  and  the  provisions  of  the  Conveyancing  Act 
are  noted  in  ooonezion  with  them,  as  well  as  wherever 
necessary  throughout  the  book.  But,  the  portion  of 
Mr.  Emden's  716  pages  whioh  appears  to  us  to  be 
mainly  important,  is  that  whioh  is  oonveraant  with  the 
law  rela'ing  to  ooutracts  to  build,  building  leases,  &0.  ; 
and  nothing,  indeed,  oould  be  more  able  and  thoroagh 
than  his  treatment  of  this  subject.  In  a  word,  this  is 
a  praotioally  useful  book — a  book  which  will  obviate  the 
neoessity  of  research  in  many  others,  while  it  supplies 
aa  abnndanoe  of  information  not  elsewhere  available. 


Ih  a  recent  criminal  trial,  the  prisoner,  as  an  excuse 
for  ill-treating  his  wife,  pleaded  "softening  of  the  brain." 
Much  more  likely  to  have  been  "  hardening  of  the 
heart."— Pane*. 
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AFPOIHTMESTS  AKD  PROMOTIONS. 

Mr.  Bobert  A.  Beanohamp,  soUoitor,  haa  b«en  ap- 
pointed a  Notary  Public  for  the  diatriot  of  Dablin. 

Mr.  John  T.  Haggard,  Petty  Seasiona  Olerk  for  the 
diatriot  of  Milltown  and  KiUorglin,  baa  been  appointed 
a  Commiaaioner  for  taking  Affidavita  at  Milltowa,  Co. 
Kerry. 

Mr.  Henry  AtUnaon  hai  been  elected  Olerk  of  Petty 
Seasiona  for  the  Coolook,  Howth,  and  Dmmoondra 
diatriota,  Co.  Dablin. 


LAW  STUD&VTS'  JOITBNAL. 

KING'S  INNS. 

HONOB  EXAMINATION.-OOTOBBR,  1882. 

JvBisPBOsaaoK,  Civil  dtd  iNTaaxAnoKiL  Li.w. 
^somuwr— H.  P.  Jillbh,  £aq.,  Q.Q,, 

1.  What  ia  the  nature  of  the  oontraot  Maiidaiifm 
pteunia  eredaida,  and  what  are  the  main  diatinotiona 
between  thia  oontraot  and  the  contraota  FitUjvMio  and 
Iftgoliorum  gatio  in  Roman,  and  Qutian  d'Afairu  in 
French  Law  ? 

8.  A.  oonfera  a  mandate  on  B.  to  bay  an  eitate  (or  him 
(or  a  thonaand  ponnda,  B.  pnrohaaea  the  eatate  for  twelve 
hundred  and  has  it  transferred  to  him.  What  are  the 
relative  rights  of  A.  and  B.  in  thia  state  of  facta 
according  to  Bomao  aod  English  Law  ?  Assign  reasons 
for  the  oonalnsion  at  which  yoQ  arrive. 

3.  Write  a  short  essay  explaining  the  distinotioos 
between  the  oontracta  oreatiad  by  a  Mandatvm  and 
JhpoiitMm,  and  their  reaalting  obligationa,  with  tttalr 
analogies  in  English  Law. 

4.  Explain  the  nature  of  the  following  action*:— 

Actio  mandati  direota, 

Actio  mandati  oontraria, 
and  the  oaaea  to  which  they  respectively  apply. 

6.  Write  a  short  essay  on  the  effect  of  the  death*  ot 
the  Mandans  and  Mandatario*  in  Boman  Law,  and 
compare  its  affect  with  that  produoed  in  Engliah  Law 
by  the  death  of  an  Agent  appointed  genanJly,  or  by 
power  of  Attorney. 

6.  B.  and  O.  aeparately  and  Tolnntarily  promiae  A  to 
aoonr  certain  drains  on  hia  (arm,  apeoified  in  the  pro- 
posal of  each.  B.  omit*  to  scoor  the  drains  specified  in 
Lis  proposal.  O.  sooars  the  drains  mentioned  in  his 
proposal  bat  ao  insufficiently  that  the  work  is  useless, 
and  the  result  on  the  whole  is  that  the  farm  is  flooded, 
and  the  crops  destroyed.  Write  a  short  essay  on  the 
several  liabilities  of  B.  and  0.  aoeording  to  Boman  and 
English  Law  in  thi*  state  of  facta. 

7.  What  was  the  nature  and  effect  of  the  forma  of 
Mandatum  denominated  Auignatio  and  Ceuiot 

8.  A.  who  is  not  a  ship  broker  agrees  voluntarily  to 
enter  a  parcel  of  goods  l>Blonging  to  B.  with  a  parcel  at 
his  own  of  the  same  sort,  (or  exportation,  bat  marks 
the  entry  under  a  wrong  denomination,  in  consequence 
of  which  the  goods  are  sejaed.  Write  an  opinion  on 
the  liability  of  A.  in  this  state  of  (act*  aoeording  to 
Boman  and  Engliah  Law. 

9.  Compare  the  provisions  of  Boman,  French,  and 
EogliBh  Law,  on  the  snbjeot  o(  the  right  of  the  Manda- 
tory to  appoint  a  procurator,  substitute  or  snbagent, 
and  the  responsibility  of  such  person  to  the  Principal. 

Id.  A.  gives  a  mandate  to  B.,  whioh  the  latter  accepts, 
to  buy  a  (arm  (or  the  heirs  of  A.  after  bis  death,  and 
to  become  snrety  for  the  price.  A.  and  B.  die.  Write 
an  opinion  as  to  the  rights  and  obligations  of  the  heir* 
of  A.  and  B.  in  case, 

(a.)  No  steps  have  bean  taken  to  falfll  the  mandate  in 
the  lifetime  of  A.  and  B. 

(i.)  In  case  the  heir  of  B.  ah  intestate  has  ceded  the 
inheritance  to  0.  (a  parohaser)  before  aditio,  and  the 
latter  has  paid  the  piuohase-money. 


TQB    INCORPOEATBD    LAW  SOCIETY 
OF   IRELAND. 

MicEAKLMi*  Sirmas,  1882. 

At  the  Examination  of  Applicants  seeking  to  become 
Apprentice*  to  Solicitors,  held  on  Thursday,  the  19tb, 
Friday,  the  SOth,  and  Saturday,  the  21st  of  October, 
1882,  the  under-named  candidate*  were  adjudged  by 
the  Oonrt  of  Examinera  to  have  passed  said  Exami- 
nation, and  their  name*  were  arranged  in  the  following 
Older,  viz.  i — 

1.  Patrick  T.  Carroll 

2.  William  Dunlea 
8.  Charles  O.  Carrothers 

4.  James  Butler 

5.  William  J.  Faroell 

6.  John  Clone 

7.  Denis  Hannigan 

8.  Thomas  J.  Horgan 

9.  John  Sbeefay 

10.  Edward  F,  J.  Gannon 

11.  Charles  William  Ashe 

13.  John  Elliott 
18.  William  H,  Bnckley 

14.  Ernest  B.  Newland 

15.  William  0.  Wakeley 

16.  Bobert  Fulton 


17.  John  M.  Davie* 

18.  Gerald  CuUen 

19.  Matthew  J.  Byrne 
30.  Peter  Paul  O'Connor 
21.  John  F.  Dunwoody 
82.  Edward  B.  Foley 
33.  Wilham  M^Mullin 

24.  James  M'CnUen 

25.  Bobert  Cnssen 

26.  James  A.  Henderooa 

27.  John  G.  Lidwell 
98.  Bintoul  A.  M.  Jone* 
39.  Thomaa  P.  Mathew* 

80.  William  B.  C.  Eaya 

81.  Bichard  N.  Byrne 

82.  William  C.  Cooke 

The  Court  of  Examiners  oannot  permit  any  o(  the 
oandidates  on  the  "  Admitted  "  List  to  compete  (or  the 
Society's  Prize. 

The  remaining  oandidates  were  postponed. 

CoifPXTiTrnt  ExAicniATioN. 

The  Council  have  awarded  a  gold  medal  and  £10  to 
Mr.  James  Boyle;  and  a  silver  medal  and  £6  to  lb. 
John  Qninn. 

ThX  FlHSiaTaB   BOBOUXSBIP. 

This  Scholarship  has  been  awarded  by  the  CounoU 
to  Mr.  William  B.  Colli*. 

MicKAKLiUB  SmraoB,  1888. 

At  the  Examination  o(  Applicants  seeking  admission 
a*  Solicitor*,  held  on  Monday,  the  28rd,  and  Tuesday, 
the  24th  o(  October,  1883,  the  Conrt  o(  Examinera 
decided  that  the  under.named  candidates  shonld  be 
allowed  the  Examination,  and  their  names  were 
arranged  in  the  (ollowing  order,  vis. : — 


1.  Geonge  T.  Harley 

3.  Thomas  Flynn 

8.  William  F-  Webb 

4.  William  M'Ferran 
6.  Fred,  W.  Meredith 

6.  James  Foley 

7.  Michael  MCartan 

8.  Leonard  Shell 


9.  John  G.  Wheatley 

10,  Michael  O'BeUly 

11,  Francis  F.  Murphy 
18.  Arthnr  J.  Davidson 
18.  Bichard  J.  P.  Meade 
14.  Daniel  M'OaUnm 
16.  Andrew  Deverenz 
16.  William  P.  Carey 

John  Hewson  has  been  allowed  the  Special  Exami- 
nation (or  which  he  had  liberty  to  preaent  himaeU, 
porauant  to  Order  o(  the  Lord  Chancellor. 

The  Court  o(  XizaminerB  awarded  a  gold  medal  to 
Mr.  George  T.  Harley ;  a  silver  medal  to  Mr.  Thomaa 
Flynn ;  and  special  certificate*  to  Mean*.  William  F. 
Webb,  William  M'Ferran,  and  Frederick  W.  Meredith. 

The  remaining  candidates  were  postponed. 

Hbrbt  J.  P.  WssT,  Esq.  (President),  then  distributed 
the  (ollowing  prizes,  awarded  to  oandidates  at  last 
Trinity  Sittings  Final  Examination,  vis. : — A  gold  medal 
to  Mr.  William  S.  Collie ;  silver  medals  to  Messrs. 
Patrick  A.  Chanoei  and  Edward  J.  M'Ardle ;  and 
special  certificates  to  Messrs.  Maurice  Healy,  William 
H.  Hancock,  and  James  Clarke. 
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THE 


INCOBPORATED   LAW   SOCIETY 
OF  IBELAND. 


Vatth  EzAJOii^ROK  VOB  Appbehtiosb  to  Solicitobs, 
PwtiMuU  to  (A«  AUortteji$  and  SoUeiton  Aet  {Ir^nd),  1866. 

mOHAELMAS  SITTZNGS  EXAMINATIONS,  1883. 

[_Steryan*wtrittobeaee<>mpamedb!/r«aim$eoneMg*tated.'} 

CaixoBT  DirmoM. 
Mr.  Fbanxb,  Bxaminer. 

1.  State  by  whom  nn  Administration  Salt  may  be 
Inatitnted  and  mode  of  procedare  1 

2.  In  'what  oaaea  i»  a  Bammons  loi  Administiation 
inappUeable  t 

8.  What  Is  the  effect  of  a  bare  denial  of  a  Contraot 
which  baa  been  alleged  In  any  Pleading  ? 

4.  At  what  period ,  and  ho w  can  a  Plaintiff  diaoontinne 
or  withdraw  hi*  oaose  of  complaint,  and  what  is  the 
Ntoltr 

6.  What  ia  a  Writ  of  Prohibition,  and  what  difference 
In  procedure  is  there,  where  there  is  an  absence  of 
jarisdiotion,  and  where  there  is  a  general  jorisdiction  by 
the  Inferior  Coart  t 

6.  State  the  neoesaaiy  steps  to  be  talcen  in  the  appoint- 
ment of  a  Beoeiver  1 

Chahcsbt  DrnsiON— Laxs  Jcdobs. 

Mr,  Cbozieb,  Extaniner. 
1  Wbat  additional  jnriadiotion  baa  been  conferred  on 
the  Land  Judges  by  the  Jndioatnre  Act  1 

2.  What  facility  now  exists  for  binding  persons  by  the 
proceedings  in  any  caase  or  matter  pending  before  the 
Land  Judges  I 

3.  It  it  should  appear  after  Order  made  aa  to  sale  of 
an  nninoumbered  Estate  that  the  Estate  is  incumbered, 
how  do  the  Land  Judges  ordinarily  deal  with  it  t 

4.  Oive  a  short  outline  of  the  directions  presorilied  by 
the  rales  for  tfae  preparation  of  Abstracts  of  Title  to  the 
lands  of  which  a  sale  has  been  songbt,  and  the  forma  of 
such  Abstracts  ( 

6.  If  Title  Deeds  of  property  which  is  being  broaght 
to  sale  be  lost,  state  how  the  Land  Judges  may  be 
satisfied  to  proceed  in  their  absence  ( 

6.  State  how  the  Tenants  of  an  Estate  being  broaght 
to  aale  may  become  the  pnrchasers  of  their  respeotive 
holdings  ;  and  proride  also  in  the  reply  for  the  eventn- 
ality  of  all  the  Tenants  not  being  able  to  purohaae,  and 
the  owner  not  being  favoorable  to  a  division  of  the 
Estate! 

Pbobiti  ist>  MiTEDCoinAii  Dinaioii  Pbmtiob. 
Mr.  Mixwaui,  Bamitter. 

1.  A.  having  made  his  Will,  dies,  leaving  several 
Next  of  Kin  and  a  residuary  Legatee,  but  appoints  no 
Exeootor — who  is  entitled  to  prove  the  Will  1 

2.  B.  dies,  leaving  by  his  Will  a  Legacy  of  £100  to  the 
Danghter  of  one  of  the  witnesses  to  his  Will,  would  the 
Executor  of  the  Will  be  justified  in  paying  this  Legacy  1 
If  so,  why  ? 

8.  0.  dies  leaving  £1,000,  assets,  but  owing  £800',  in 
simple  contract  debts,  on  what  snm  should  Probate 
Doty  be  paid  t  Describe  the  practice  to  obtain  a  refund 
of  Probate  Daty,  state  within  wbat  time  it  should  be 
applied  for,  and  how  often  an  application  for  this  pur- 
pose  can  be  made  t 

4.  How  can  a  lost  Will  be  proved  t 

6.  State  how  proceedings  for  Alimony  are  instituted  t 

6.  Wbat  steps  should  be  taken  to  prosecute  a  salt  for 
ft  Divorce  in  *'  formt  pauperis  "  t 

CoimoK  L^w  DrvisioRB  PaionoB. 
Mr.  BiBLXX,  Examiner. 
1.  When  must  leave  to  issue  Writ  for  service  out  of 
Jurisdiction  be  obtained,  and  when  must  endorsement 
be  made  on  Writ  I 


2.  What  steps  should  a  Plaintiff  next  take  sifter 
Defendant's  appearance — Dttfendant  in  saoh  appearance 
not  stating  whether  or  not  he  reqoirea  Flaintm  to  file  a 
claim  t 

S.  If  no  defence,  state  prooeedings  to  be  taken  by 
Plaintiff  to  obtain  Judgment ! 

i.  State  shortly  the  proceedings  to  be  taken  by  Plaintiff 
to  bring  a  defended  action  to  trial  t 

5.  How  is  a  Defendant  who  is  entitled  to  oontribation 
or  indemnity  from  a  person  not  a  party  to  the  action 
to  proceed  in  order  to  render  such  person  liable  I 

6.  Within  what  time  most  oaoae  be  shown  against 
Order  for  new  Trial  t 


COVBT   PAPERS. 

LAND     JUDGES. 

Sittings  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Bt.  Hon.  Jooaa  Flabaoah. 

MONDA  T. 

Iir  OotTBT. — ^P.  Kenny,  as  to  ejectment. — O.  West,  for 

carriage. — J.  Power,  payment  by  receiver. — K.  B.  Briscoe, 

to  appoint  receiver. 

Before  Exaviheb  (Mr.  Kennedy). 
H.  WKelvey,  rental— W.  Ledwioh,  do.— A.  W.  Travers, 
voach. 


Iir  ConBT.- 


TUESDA  T. 
-T.  Howett,  receiver. 


WBDNBSDA  T. 
In  Codbt. — B.  L.  Hunt,  payment  by  receiver. — J.  M 

Walker,  ditto. 


THURSDA  T. 
Ix  Court. — H.  Gillman,  to  ^point  receiver. — G.  Jadc- 
son,  ditto. 

FJtlDA  r. 

Before  Ex&hinbb  (Mr.  Kennedy). 
B.  J.  S.  Lloyd,  rental —J.  Bobinaco,  vouch. 

Before  the  Bt  Hon.  Jnoai  Obmsbt. 

MONDA  r. 

In  Ooubt. — S.  A.  Kelly,  payment. — C.  A.  Kaogh,  at 

hearing. — M.  Hall,  payment. — M.  B.  Dalwaj,  aa  to  order. — 

D.  Byan,  for  receiver. — AdminiBtratiix  Carouiu,  payment. — 

J.  Eyre,  do. — B.  Kellett,  partition. 

Before  BXAMiirBB  (Mr.  MT>onnell). 
De  Montmorency,  rental 


TUESDA  T. 

BAUS  IH  OODBT. 
T.  DOWLINO, 1  lot. 

Tbdsticb  M.  Biillt,       •       -       -    1   „ 
F.  B.  Lambibt,        ....    4  lots. 

Before  Exaxiveb  (Mr.  M'Donnell). 
A.  H.  Irwin,  rental — P.  Began,  ditto. 

WBDNBSDA  T. 

Before  EXAMiyER  (Mr.  M'Donnell). 
J.  Evans,  rental — M.  O'Nedl,  do. — P.  Lawless,  voodi.- 
Sir  J.  F.  Godfrey,  ditto. 


THURSDA  T. 

In  Chambib.— M.  B.  Dalway,  confirm  sale. 

In  Coobt. — J.  FitzGerald,  examine  witness. — F.  Graham, 
from  9th. — N.  J.  Muntgomeiy,  objection. — B.  A.  Smttli, 
from  9tb, 


Digitized  by 


Google 


Nov.  11, 1882.]        AND  SOLICITORS'  JOURNAL. 


657 


OOUBT  OF  BANKRDPTCT. 

ADJUDIOATIONS  IN  BANKBUFTCT. 
t%t  dalM  <^  A4)wMtaU»iu  anJh-H  gtnn,  tlu  aUti»t$/M»w  fo  /Miu. 

Dempiey,  John,  fermerly  of  Templepatriek,  in  the  eoaaty  of 
Antrim,  carptotar,  bat  now  a  priaoncr  in  the  connty  of 
Antrim  Jail,  October  24;  Fridh^,  Nootmhtr  24,  and 
Tuadag,  Dtembtr  12.    /oA»  D.  Ro$eiUial,  (olr. 

Hawkina,  Kobert  J.,  of  Newbridge,  in  the  ooonfr  of  Kildare, 
nocer  and  Iiardwaie  merchant.  October  24:  Tuttday, 
Jiovembtr  21;  and  Friday,  Dtctmbtfr  8.  BomMer  Eaton, 
aolr. 

Lennon,  Thoe.,  of  Strolceatown,  ooontv  Roacommon,  draper  and 
provision  merchant.  October  81:  Tuaday,  NovtmberiA, 
and  Fridem,  December  IS.    MaxaeU  4  frddon,  woln. 

O'Snllivan,  Wilham,  of  Mondellehy,in  the  county  of  Limerick, 
farmer.  October  17;  Friday,  November  2i,tniT\tetdaj/, 
December  12.    Richard  Davoren,  aolr. 


DUBLIN  STOCK  AlfD  SHARE  LIST. 


OISCRIFTIOH  or  STUCK 


HOTEMBEB 


Sat. 

4 


100 

*i 

ao 
•5 
ao 

10 


10 
10 

as 
as 

so 


*Pal4     aovammani. 

—  J  p  e  CoDioli       .. 

—  3  p  0  Radnced     ,. 

—  NewjpoStoek  -  lOoUi 

INDIA  STOCK. 
4  p  e  Oec.  1888  )  Trafbla.  at      ..  logi 
Si p e Jan. IWl  f  Bk. ollrel. 
BMika. 
Bank  of  Ireland  ..  319 

attentUm  BanHnf  Co. 
London  oad  Ootmtf  (UI'dJ 
LoHdm  Joint  Stea 
iMuton  and  Wmituter,  Kfd  71 
Do.  New 

3l  Ifwuter  BamtfUmtlo*) 

—  Nat  ProT.  of  England,  Urn. 
10    Kational  Btmt  (Umtiid)  .. 

iratiomalc/  U—rp-l  (Utd. 
Xofal  Bmtk 

StoKdard  9fB.a.A.,  HCd 
Union  (ifAuttraUa 

SMsm. 
Brtttoh*  Irish    „ 
■bo  City  of  Dablln  .. 
50    OaUlnftUTerpoolSksam 
Ship  Boildlng.  Co. 
itlnM. 

I    KllUloe  Slate  Co.  att'd)    . 

1    MininfOo.o/lrtland(lird> 

mBocUaneouB. 
10   Alllancs  *  Dab.  Conn.'  Gu 
4     Amott  *  ao.,UmUtd       ..6 
17    Hudson's  Baj,        ,.        ..  37 

TnunwKTB. 

10  Dnblln  United  Trsmwsjs 

10  L'pl  Dn'td  Tram  A  Bos  I'td 

RAllWAya. 

100  Great  Northern  (Ireland) . 

too  Ot.Soatheni  and  Wasters   116I 

too  Midland  Qt.  Western        .   gq| 

50  Waterford  and  Umeriek  . 
RaUwM  Prsferanoe. 

100  at.  N'th'n  (Irlnd)  Rt'd  4  p 

100  Do.,  gnaranteed  4|  p  c     . 

■00  Ot.  South'n  *  West's  4  p  I 

100  Mld.araatWestem,4pe 

100  Do.,  a  p  e 

Dabantiirc  Stooka. 

—  Belfast  *Nth'nCos.4pe 

—  Dnblln  A  Wlcklow4pe    . 

—  Do.,  4|  p  c 

—  Ot.Northeni(Ireland)  4  p 

—  Do.,4i  p  e  ..  ..  mi 

—  Do.  6  p  c 

—  Gt.North'n*West'n4}pc 

—  Qt.South'n  A  West's.  4  p  c  tool 

—  Midland  Ot.West'n.4pe       — 
--  Do.,  4i  p  e  ..  109I 

■naoauaneoiu  Debaat. 

Alliance  *  Cons.' Oss,  4  p  0 
Dnb.AGlsaS.P.Co.(18S7)»pe   . 

I>o.(188S>,«pe     .. 
ripe  Water-Old.  tnu.  td.     . 

Do.         New,  £100, 


,  MoD.iTnes.i  Wad.iThur 

I  a  I  7  I  8  I  9  I 


10 


looH 


7itt 
7t 


looH 
I03| 


7* 


29k 


loai 


t6i 


B9i 


■OS* 
113 


lOI-l 
lOOi 

1031 


saoji 
331 


♦'J 
71* 


•OS* 


109 
'09» 


■09ii 


ooi 
loojj 

•OSl 


S»« 


-  SO 


109I 


l?9.«_ 


7Ui 


(SSI 


iV- 


S9i 


io« 
loBI 
13a 


99} 
lool 


I00| 

I03I 


"»♦ 


icet 
104 


lost 


>09» 
IC9I 


■  Shares  not  tnllr  paid  np  are  giran  In  Italia.         t  z  d 
B»nk  RAM— Of  niseonnt— 4  percent.,  17th  Angost,  l«82 
Of  Deposit— 1  per  cant.,  ISrd  March.  18SS. 
Name  Days— NoTsmber  14th  and  S9(h,  IggS. 
Account  Oajs— NoTcmber  Iftth  and  SOtta,  1881. 
Boainesseammeneesai  1  80  p.m. 


BISTH8,  MARMAQES,  AHD  DEATHS 

BIRTHB. 
JACKSON — Noramber  5,  at  InnSseorrlg,  Dalkey,  the  wife  of  Hanry 
Vlnoent  Jsekson,  J.P.,  Hig^  Sheriff,  King's  Coontgr,  Inane,  Rosorea, 
and  Uountjoy-squsre,  of  a  daughter. 


HARR1AOE8. 
HOSTTN  and  T&EBIEMHEERE -Noramber  6,  at  Wellington, 
Nellgharrie  HUla,  India.  E.  A,  Mostyn,  Esq.,  Oaptaln  the  Royal 
Fusiliers,  second  son  of  the  late  Thomas  Mostyn,  Esq.,  Crown  and 
Treasury  SoUoltor  for  Ireland,  to  Caroline  Praneea,  youngest  daughter 
of  Major-General  O.  B.  Tnmenheere,  R.E. 

DEATHS. 
DAVIS— November  5,  at  Bydenhsm-road,  Dondrum,  Eyelyn,  dan^iter 

of  James  Dsrls,  Esq.,  solicitor,  sged  four  montba 
DOLPHIN  — Noramber  4,   at  Twoe,  Looghre^  County  Oalway, 

OllTer  Dolphin,  Esq  ,  berriater-at-law,  in  his  78th  year. 
LOVER— NoTembsr  8,  at  Rathmlnes-road,  May,  the  doarly-belored 

and  only  child  of  Henry  William  Lover.  Esq.,  barrlster.at-law 
MI7RPHT— November  7,  at  Skibberaen,  Edmund  Murphy,  ot  MllfonI 

House.  Borrisokane,  Esq ,  J.  P.,  Assistant  Land  Commissioner. 

FDNBRAL    REQUISITES    OF    EVKKY 
DBSCBIPTIOK. 


49,     WALLER,      50, 
DENZILLE-STRBET, 


JS7 


NOTICE   OF  REMOVAL; 

MR.  JAMES  WILLIAM  NAGLE,  Solicitor,  has 
removed  his  Oflieas  from  6!)  Middle  Abbey-street  to  33  No>Ta 
FBIDEBicc-eraxsT,  Dublix,  to  which  addreas  all  Letters,  Notices,  Ac, 
dMoid  in  futare  Im  directed.  141 


WANTS: 


TO  COONTRY  SOLICITORS. 

A  FIRM  OF  SOLICITORS,  having  large  and 
convenient  Oflieas,  sre  open  to  an  eogsgement  with  s  Conntxy 
Correq>ODd<-nL  Address— "A.  B.,  Bollcltar,"  care  of  Measrs.  Dcftt 
A  SOKS,  FnbllshRS,  U  Wellington.<]uay,  Dublin.  140 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO..  LIMITED. 
SECURITY,     ato. 
RECEIVERS  IN  CHANCBRT. 
The  Bonds  of  this  Company  are  now  aocepted  ss  Seenrlty  for 
Receivers  In  Chancery,  as  provided  by  the  Rulee  under  the  new 
Judicature  Aot.    For  pai-ticulars  apply  to  the  lianager— 

8»,  DAME.8TREET,  DUBLIN.  51 


PUBLIC  NOTICES: 


ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KINDS. 

ASSURANCE    AGAINST    RAILWAT    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EMPLOYERS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insorlng  sgalnst  Accidents  ol  all 
kjnda    The  Rt.  Hon.  Lord  KInnsird,  Chairman.    Subscribed  Capital 
£1,000,000.  Paid-up  Capital  and  Reserve  £140,000.  Moderate  Premiums. 
Bonus  Allowed  to  Insurers  after  five  years.    £1,700,000,  has  been  paid 
as  compensation.    Apply  to  the  Clerks  at  the  Railway  Stations,  the 
Local  Agenta  or  84  Comhili,  or  8  Grand  Hotel  BuildingB,  Charing 
Croes,  London.                                      WiuuK  J.  Vui,  Becretaiy. 
Agents — Menn.  Dudgeon  ft  Bon,  113  Grafton-street,  Dublin,  or  84 
Comhili,  London.    Maasra  Stewarts  at  Klncald,  8  Leinster- 
street,  Dublin. 67 

ALEX.  ROSS'S  NOSE  MACHINE, 
Applied  to  the  Noae  for  an  hour  daUy,  10  directs  the  soft  cartUsge 
of  which  the  member  consists  that  an  Ill-formed  nose  Is  quickly  shaped 
to  perfection. 

Ida  Sd.;  Poit  Fno,  Id.  Sd.,  $ecntty  packed.    PamphM,  Tm  Stampt. 
SI,  LAMB'S  CONDUIT-ST.,  HIGH  HOLBURN,  LONDON. 

HAIR  CURLING  FLUID, 

Cnrla  tlie  straightest  and  moat  ungoremalde  Hair,  ta  U., 

sent  for  M  Btampa 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  oulstsndlng  Ears,  lOa  6d.,  or  Stamps.    Hia 

GREAT   BAIR  RESTORER, 

ta  8d. ;  It  changes  Gray  Hair  to  its  original  colour  vei7  quickly;  sent 

tor  M  Stamps.    Every  spedallty  tor  the  Toilet  supplied. 

.S«Mrs  <if  ImUattont  pf  Rou't  articla. 
As  Chemists  keep  his  articles,  see  that  yon  get  his  HAIR  DYE  for 
either  light  or  dark  colours,  Sa  Sd. ;  his  DEPILATORY  for  removing 
Hair  and  Ua  CAKIHARIOBS  for  the  growth  of  Whiakera  7 
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PUBLIC  NOTICES: 


A  BREAKS  of  KENT  (IRELAND)  ACT,   lfi82. 
RULE 

SEBPECTIHO  FHOCEDURB  UNDER  8BCTIOII  1, 
BUB-BECTION  6. 
nwjAiy,  the  2nd  day  ^Botanber,  1883. 
Whan  a  Tenant,  for  tfaa  purpoaa  of  oomptying  with  tba  i«quliem«Pte 
of  Iha  kmtn  of  Rant  (Ireland)  Act,  1883,  haa  taodered  to  Ma  Land- 
lord or  the  Ijudlord'a  Agent,  or  the  penon  to  whom  the  rent  ia 
nanallj  iiald  on  accoont  of  the  Landlord  or  hla  Agent,  any  amount  In 
■llagtd  pajment  or  aatlafaction  of  the  year'a  rent  required  to  be  iiaid 
or  taHaHed  under  the  aaid  Act,  and  inch  aom  haa  been  refnaad,  tha 
Tenant  maj  remit  hj  poat,  to  W.  L.  JUcka,  the  Comptroller  of  Arrean, 
Bach  aum  aa  ha  may  deem  neeeaaary  to  diacharge  or  aatkfy  aoch  year'a 
rent,  afioompaniad  by  an  afltdaTlt,  atating  the  time  at  which  and  the 
penona  toand  by  whom  aoch  tender  waa  made  and  refuaed  rc^peotl  rely, 
and  aneh  afBdarit  may  be  In  the  Form  U. 

r  axAL  ov  THK  nrsB  ~\ 
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BIRKBECK  BA 

Sonthampton  Buildlngi,  Chancery  Lane. 

Current  Accounta  opened  aooordlng  to  the  nanal  practloe  of  other 
Banker*,  and  Inlereat  allowed  on  tha  minimum  monthly  balaneea  when 
not  drawn  below  £U.  No  commlaeion  charged  for  keeping  Accounta, 
excepting  under  exceptional  droumatancea. 

The  Bank  alao  receirea  money  on  Depoatt  at  Three  per  cent  Interact, 
repayable  on  demand. 

The  Bank  nndertakea  for  ita  Cnatomen,  free  of  charge,  the  euatody 
of  Deeda,  Writlnga,  and  other  Securitiea  and  ValnaUea;  the  collection 
of  Bllli  of  Exchange,  Dlildenda.  and  Coupona;  and  the  purohaae  and 
aale  of  Stocka,  Sbarea,  and  Annuitiee. 

Lettera  of  Credit  and  Circular  Notea  iaanad. 

A  Pamphlet,  with  fall  particnlan,  on  application. 

FBANCIS  RAVEM8CR0FT,  Maiiager. 
6i_ 

Tbb  Bibkxxcs  BmLDMO  Socimf  AmroAi,  Sbcbipt*  ■zobbb 
Fits  MiLLiova. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
OmMEAS  PER  MONTH,  with  Immediate  poaaeiMon  and  no 
rent  to  pay.    Apply  at  the  ofllce  of  the  Bikksxck  BaiLDino  Socixtt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  8HILLINOH  PER  MONTH,  with  immediate 
poaaeaaion,  either  for  building  or  gardening  pnrpoeaa  Apply  at  the 
efloe  of  tha  Biuxicx  Fxxxbold  Laiio  Socixtt. 

A  Pamphlet,  with  full  partlouUra,  on  appUcatioD. 

FRANCIS  RAVENSCROFT,  Manager. 
Bomhampton  BolUlnga.  Chaneery  Laneu ' 6? 

TO  THE  GENTLEMBK  OF  THE  LEOAL 
PROFESSION. 

Q   F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

^a  of  Ireland  that  he  if  a  Licenaed  Valuator  of  Dlamonda,  Jewellery, 
surer  Plate,  Pearl  Omamenta,  Ac,  for  Pbobatb  and  Fawlt  DrriaioM, 
and  tmata  from  hia  long  azperienoe  and  practical  knowledge  to  murit 
a  ihara  of  their  patronage. 


Ill  OBAFTON-BTREET  (Oppoalte  the  ProToat'a). 
lAta  of  Watkkhodsk  A  Co.'a 
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PUBLIC  NOTICES: 


PATENT  OFFICE,  DUBLIN. 

TK.  FAHIE  &  SON,  Consulting  Engineers  and 
•  Patent  Agenta,  1,  Naaaan.«traet,  Dublin,  and  *N,%lgh  Holbom. 
London,  tituiaaot  erery  deactlptlon  of  boaineas  relating  to  Patenia  for 
Inrentiona,  Regiatralion  of  Daaigna,  Copyrigiita,  and  Trade  Mark*. 
Author*  of  "Hand-book  on  Britlata  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  Ac.,  to  be  had  on  appUmtian,  price 
Sixpence. 31 

AN  IMPORTANT  CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK   for   STEEL  PENS. 

Thlalnk  1*  nnaifeatedbyiteel  pena:  it  ia  a  rooatbrilllant  and  per- 
manent oolonr;  It  retaina  Ita  brilliant  colour  upon  parchment,  and 
Mnaaqnently,  of  great  ralue  to  Solksi  tora  and  Dnmghtamen. 

Sold  In  atone  bottle*,  by  all  SUtioner*,  at  la.,  Sa.,  3a.,  and  8a.  each; 
and  In  daaa  bottlea  at  Sd.  and  !«.  each. 581 

WATCHES.— JEWELL  KRY.— Before  yon  buy  a 
wateb  or  jewellery,  aend  for  the  Midland  Coontie*  Watch 
Company'*  Catalogue,  beautifully  Hluatrated  with  orer  SOO  copper-plate 
•ngraringi,  and  aent  gratU  and  poil  frte  on  applicalion.  Addrea— A. 
PUOT,  Manager,  Vyae-ttreet,  Birmingham.  18I 


STOKES  BROTHERS, 

PUBLIC  ACCOUNTANTS  AND  AUDITORS, 
LOUDON  AND   LANCA8HIRB   INSnRANCB   CBAMBBS8, 
32,    WKSTHORELANO-8TKEKT, 

DUBLIN.  an 

PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

pROWLEY.     HUMPHRIES     &     CO., 

\J  78.  DAME-STREET,  DUBLIN  (oppoaita  MunMer  Bank), 
are  engaged  In  all  Matters  of  Aeeounts  in  Chancery,  Bankruptcy, 
PartneraUp  Accoont*.  Ac,  Ac  lie 

PETERSON  &  SON, 

t  PUBUC  ACCOUNTANTS  AND  AUDITORS. 

LiVXXPOOL  aXD  LOXDOH  CHAKBCXa, 

1,    POSTEE-FLACB.    C  O  LLEOE-ORESM. 

DUBLIN.  81} 


N, 


L, 


DW  .        CARROL 
•     44,  LOWER  8ACKVILLE-BTREBT,  DDBLIH, 
Wiahea  to  call  attention  to  hi*  large 
STOCK    OF    N0TBPAPER8    AND    ENVELOPES, 
Direct  in  ereiy  inatance  from  the  Maker*. 
Th«y  an  Sold  to  the  PubUc  at  Wholeaale  Prioaa, 
Hla  large  Stock  of 
LEATHER       GOODS, 
ConprUng  Bag*,  Pmnea,  Walleta,  Pocket  Booka,  Metallic  Umm- 
randum  Booka,  Blottara,  Writing  Caaea. 
With  erery  article  connected  with,  Stationery, 
Are  Sold  much  under  usual  enargea. 
Priia  Medal  Account  Book  Manufacturer. 
Latterpreia  and  LithagrapHic  Printer. 

Bttimatafm  (if  Aargt.  7* 

f  ITERARY    and   GENERAL    SALE     ROOMS, 

\j    No.  8  D'Olier  street,  the  only  Sale  Rooms  in  Ireland  wherein  the 

Proprietar  baa  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Aasistant  for  28  y«ar* 

to  the  Ute  Mr.  J.  F.  Jane*), 
Respectfully  Inrltes  the  attention  of  SoUdtors,  Ezecutora,  Trusteea, 
Anignees,  or  others  interested  in  the  disposal  of  Llbrsriea,  Artialie 
Effects,  Household  Furniture,  Ac,  to  the  unequalled  lacilitiea  that  ha 
poaaeaae*  fbr  realising  the  full  value  of  all  property  entrusted  to  hla 
cara  Law  Llbrariee  receive  the  special  attention  that  produced  aodl 
aatisfactory  results  in  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Pigott,  Judge  Raddiffc  Sergeant  Armstrong,  and  many  othera. 
Valuation*  made  for  Probate  or  otl^r  purpoaea  on  moderate  term*. 

9' 

MONEY: 

IRISH      CIVIL      SERVICE 

1  PERMANENT 

BtTILDING   SOCIETT, 

it,    LOWER    SACKVILLE-STREET,    DUBLIN. 
President— ALEXANDER  PARKER,  Esq.,  J.P. 

The  Directors  Inrite  attention  to  the  reriaed  Tablea  of  the  Society, 
under  wbioh  unprecedented  advantagea  are  offered  in  assisting  persona 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrancea, 
Ac 

Vm  SacUlf  luu  alrtadu  adsanced  os«r  Niite  Bmtdnd  Thaiuattd 
PcnndM  SterUng  an  Mortgage. 

DEPOSIT    DEPARTMRNT. 

The  preaent  rate  of  Intareat  allowed  on  Dapoalt  Racelpta  is  H  per 
cent,  per  annum.  . 

Current  aocounta  opened  and  cheque  books  supplied. 

Intereat  allowed  on  the  minimum  monthly  balaiMse. 

Dapoalt  Bqnda  and  Depoait  Notea  are  issued  lor  sums  not  less  than 
£100,  repayable  at  such  periods  ss  may  be  de^red— not  leaa  than  on* 
year— with  half-yearly  coupons  for  Interest  attached. 

Ratea  of  Interest ;— .3^  per  cent  per  annum  U  taken  for  one  year,  or 
4  per  oent  per  annum  U  taken  for  2  or  more  years. 

Depoaitor*  have  the  following  guaranteea.  via.;— 

ne  snMrs  /Viidi  muit,  undtr  Ik*  Act  <^  PurUammH,  t4  imailad  on 
morttaf  of  l^ukold  or  ItauktUt  profMrfy. 

Tkt  total  aawuiU  ncti^M^U  on  dipotU  U  UmUtd  kp  Ms  Aet  to  lise> 
thirdt  of  the  baianee  due  to  the  Soeietjf  on  ite  morlgagee, 

Proapeotua  and  every  ialonnatlon  may  be  had  tree  of  expenaa.  on 
application  to 

ALFRED  H.  MERCER.  Seereury. 
80  S3.  Lower  SaakvUle  atreet.  Dublin. 


£10 

TO 

£1,000 


IN  STOCKS  and  SHARES  often  yield  retuma  flva 
to  ten  times  the  amount  invested  in  aa  many  daya. 
Two  Unkkbiitg  Rulks  for  success,  in  Explanatory 
Book,  sent  free. 
Addrea  GEO.  EVANS  A  CO.,  Brakera,  Greaham 
,  House,  Old  Broad-street,  London.  239 


Printed  and  Fubliahed  by  the  Proprietor,  J  ohx  PAtcoMsx.  every  Saturday,  at  68.  Opoer  8ackvine-*treet,in  tha  Pariah  of  St 

and  City  of  Dublin.— <SMiinla»,  Noeemter  11, 1882. 
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CUB  WIVES— rv. 

Since  the  passing  of  the  recent  Act  doubts  have  been 
miaed  as  to  whether  or  not  a  husband  frho  survives  hii 
wife  will  be  entitled  to  an  estate  for  life,  "  b^  the 
curtesy  of  England,"  in  the  freehold  estates  of  inheritance 
which  shall  have  devolved  upon  or  have  been  otherwise 
acquired  by  his  wife  after  the  3 1st  of  December  next, 
•o  as  to  become  her  separate  property  by  virtue  of  the 
Act,  a  child  of  the  marriage  having  been  born  capable 
of  inheriting  same.  We  do  not,  of  coarse,  refer  to 
those  estates  in  realty,  so  common  in  this  country, 
created  by  leases  for  a  definite  or  indefinite  number  of 
lives,  known  as  "descendible  freeholds,"  where  the 
lands  are  held  pur  autre  vie,  and  the  heir  who  usually 
(but  not  always)  succeeds,  takes,  not  as  heir,  but  as 
"  special  occupant ; "  because  it  is  long  well  settled  that 
no  "  curtesy  attaches  to  such  estates  even  where  the 
wife's  property  in  them  is  not  settled  to  her  separate 
use :  Sltad  v.  Piatt,  18  Bear.  50.  Mere  equitable  estates, 
as  such,  were  always  liable  to  "  curtesy,  because  here 
"  equity  followed  the  law ; "  but,  for  a  long  series  of 
years  different  judges  held  different  opinions  as  to 
whether  the  limitations  of  such  an  estate  to  the  separate 
use  of  a  wife,  did  not  so  far  exclude  the  husband  from 
all  connexion  with  it  as  to  deprive  him  of  his  curtesy ; 
and,  had  the  question  still  remained  open,  it  would  be  a 
most  important  one  as  rendering  it  impossible  for  a  wife 
alone  to  make  a  good  title  to  the  entire  absolute  interest 
in  an  estate  of  inheritance,  though  it  be  nominally  held 
by  her  to  her  separate  use.  It  seems  to  us,  however,  to 
be  now  settled  that  a  wife  can,  by  deed  or  by  will,  with- 
out the  intervention  of  her  husband,  absolutely  dispose 
of  such  separate  property,  and  that  it  is  only  in  the 
event  of  her  failing  to  do  so  that  the  husband's  tenancy 
by  the  curtesy,  will  take  effect  thereout. 

In  Cooper  'v.  MacDonald,  L.  B.  7  Ch.  Div.  ?88,  it 
was,  in  1877,  held  by  the  Court  of  Appeal  (James, 
Baggallay,  and  Thesigcr,  L.JJ.),  affirming  the  decision 
of  Jessel,  M.R.,  that  where  a  married  wom^n  who 
had  children  by  her  husband,  and  w^  under  the 
limitations  of  her  father's  will,  equitable  tenant  in  tail 
to  her  separate  use  of  certain  frewold  estates,  and  was 
thereby  precluded  from  anticipating  the  rents  and  pro- 
fits, had,  in  pursuance  of  the  Fines  and  Recoveries 
Abolition  Act,  barred  the  entail  and  limited  the  fee- 
simple  thus  acquired  to  her  own  separate  use,  and  sub- 
sequently died,  having  by  her  will  devbed  away  the 
property  from  her  husband,  the  effect  of  the  will  was 
to  defeat  the  inchoate  right  of  the  husband  to  the  usual 
estate  for  life  conferred  "  by  the  curtesy  of  England," 
but  that,  if  she  had  made  no  disposition  of  her  estate, 
the  estate  by  curtesy  would  have  attached  for  the 
benefit  of  the  husband — thus  setting  at  rest  the  doubts 
raised  by  a  series  of  conflicting  decisions :  Roberts  v. 
DixwelL,  1  Atkins,  607 ;  Hearte  v.  Greenbank,  3  Atkins, 
695 ;  Moore  v.  Webster,  L.  B.  3  Eq.  267 ;  AppUton  v. 
Rowley,  L.  R.  8  Eq.  139. 

Bearing  in  mind  the  wording  of  the  clause  of  the 
first  secdon  of  the  new  statute,  which  provides  that  "  a 
married  woman  shall  in  accordance  with  the  provisions 
of  this  Act  be  capable  of  acquiring,  holding,  and  dis- 
posing by  will  or  otherwise  of  any  real  or  personal 
property  as  her  separate  property,  in  the  same  manner  as 
if  she  were  a  feme  sole,  without  the  intervention  of  a 


trustee,"  the  masterly  judgment  of  Jessel,  M.R.,  in  the 
court  below  is  especially  instructive,  and  illustrates  the 
great  analogy  which  exists  between  the  ordinary  inci- 
dents of  separate  property  acquired  by  settlement,  &c., 
and  that  separate  property  which  the  Act  conteoiplates. 
He  says,  "  A  gift  of  a  fee  simple  estate  or  a  gift  of  a 
capital  sum  of  money  to  the  separate  use  of  a  married 
woman  gives  her  the  same  power  of  alienation  over  it 
as  if  she  were  a  single  woman.  She  is  entitled  to  dis- 
pose of  it  at  if  she  were  not  a  married  woman  at  all,  and 
that  at  once  gets  rid  of  any  notion  of  the  husband 
having  an  interest.  Whatever  interest  he  would  have 
had  in  the  absence  of  disposition  is  disposed  of  by  the 
disposition.  The  separate  use  is  a  creature  of  equity, 
and  equity  says  the  estate  may  be  so  limited  to  the 
married  wom^n  as  that  she  can  get  rid  of  every  pos- 
sible interest  of  the  husband.  That  is  the  meaning  of 
a  limitation  to  her  separate  use  and  free  from  his  inter- 
ference and  control  It  b  ei^^ctly  the  same  for  this 
purpose  as  if  the  estate  had  been  limited  to  such  uses 
as  the  married  woman  shall  by  will  or  deed  appoint;  it 
entirely  destroys  the  notion  of  the  husband  having  any 
interest  in  it  as  against  her  disposition ;"  and  he  refers 
to  the  judgment  of  Lord  Westbury  in  Taylor  v.  Meads, 
4  De  Gez,  Jon.  &  Sm.  607,  as  supporting  this  view. 

Again,  at  page  295,  he  says: — "Now,  I  will  first  of 
all  consider  whether  he  had  an  estate  by  the  curtesy  or 
not,  because  that  has  been  very  much  argued.  It 
appears  to  me  that  he  had  and  he  had  not — that 
is  to  say,  as  I  understand  the  law,  if  the  married 
woman  had  n^yer  appointed  or  alienated  the  estate 
but  had  died  being  tenant  in  tail  in  equity  or  ten- 
ant in  fee  in  equity,  the  husband  would  have  had 
an  estate  by  the  curtesy,  whether  the  estate  of  the 
married  wonjan  was  merely  equitable  without  the 
separate  use,  or  whether  it  yras  equitable  together 
with  the  separate  use ;  and  my  reason  for  saying  so  on 
principle  is  this,  that  with  one  notable  exception 
familiar  to  conveyi^noers,  that  of  dower,  in  the  incidents 
of  estates  eqi^ty  follows  the  law;  and  that  would  there- 
fore give  to  the  husband  the  same  estate  by  the  curtesy 
in  his  wife's  equitable  estate  as  he  would  have  in  her 
legal  estate.  There  was  no  reason  to  the  contrary. 
When  the  wife  died  intestate — for  that  is  the  assump- 
tion— her  husband  would  take  something  ami  her 
eldest  son  would  take  something ;  and  they  would  be 
both  equitably  entitled.  As  I  have  said  before,  there 
was  no  reason  why  that  disposition  should  be  altered 
in  any  degree.  The  wife's  property  would  descend  to 
her  eldest  son  subject  to  the  husband's  estate;  there 
equity  followed  the  law ;  but  then  came  the  separate 
use  of  the  wife  which  engrafted  something  on  the 
equitable  estate;  it  took  away  from  the  husband  the 
right  to  receive  the  income  during  coverture,  or,  as 
it  was  called,  the  equitable  estate  during  the  cover- 
ture ;  it  gave  the  wife  the  absolute  ownership  during 
the  coverture,  and,  if  the  separate  use  attached  also  to 
the  capital,  it  gave  her  the  right  of  disposing  of  it 
either  oy  deed  or  will  irrespective  of  the  husband." 
He  accordingly  in  the  particular  case  before  him 
arrives  at  the  conclusion  that  the  wife's  disposition  of 
the  property  by  will  had  put  an  end  to  the  husband's 
inchoate  right  to  curtesy,  for,  that  "  where  a  wife  either 
by  deed  inter  vivos,  or  by  will,  disposes  of  the  fee  simple 
settled  to  her  separate  use,  that  disposition  takes  effect 
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free  from  any  claim  of  the  hosband  or  eldest  son  or 
other  heir  at  law;  but  that  where  she  dies  without 
making  any  such  disposition,  the  rights  of  the  husband 
and  the  rights  of  the  heir  are  equally  unaffected,  and 
equity  ought  to  follow  the  law." 

Ae  regards  the  devolution  of  estates  of  inheritance 
held  by  a  wife  to  her  separate  use,  the  law,  where  the 
wife  dies  intestate,  and  without  having  alienated  them  by 
conveyance  inter  vivo3,  is  thus  placed  upon  an  intelligible 
footing.  On  the  other  hand,  the  devolution  under 
similar  circumstances  of  the  chattel  interest  in  lands 
held  by  a  wife  to  her  separate  use  at  the  time  of  her 
death,  will,  like  that  of  her  other  property,  remain  un- 
affected by  the  new  Act.  These  will,  therefore,  of  course, 
go  to  her  administrator,  and  the  husband  ia  entitled,  as 
of  right,  to  take  out  administration.  The  law  upon  this 
subject  is  solemnly  declared  as  regards  Ireland  by  the 
Irish  Statute  of  Distributions,  7  Wm.  III.  (Irish),  c.  6, 
section  6  :  "  Provided  always  that  neither  this  Act  nor 
anything  therein  contained  shall  be  construed  to  extend 
to  the  estates  oi femes  covert  that  shall  die  intestate,  but 
that  their  husbands  may  demand  and  have  administra- 
tion of  their  rights,  credits,  and  other  personal  estates, 
and  recover  and  enjoy  the  same,  as  they  might  have 
done  before  the  making  of  this  Act ; "  and  a  similar 
enactment  as  regards  England  is  contained  in  the  Eng- 
lish Statute  of  ^auds,  29  Car.  2,  c.  3,  section  25. 

It  is  in  the  solution  of  the  obscure  questions  of  fact, 
to  which  the  new  legislation  as  regards  married  women 
will  give  rise,  that  we  anticipate  the  greatest  difficulty 
in  the  administration  of  it,  rather  than  from  the  uncer- 
tainty  of  the  substantive  law  itself — especially  in  those 
cas^s  where  it  becomes  necessary  for  a  creditor  to  distin- 
guish sharply  between  what  moneys  or  other  things  are 
the  proper^  of  the  husband,  and  what  the  separate 
property  of^  the  wife.  Even  with  the  most  innocent 
intentions,  the  property  of  wife  and  that  of  husband 
are  apt  to  be  considerably  confounded  together,  while 
their  action  as  regards  such  property  partakes  so  little 
of  the  character  of  business  dealings,  that  the  ordinary 
tests  rarely  apply ;  besides  all  this,  there  is  always 
an  apprehension  of  their  resorting  to  the  process  of 
"  thimble-rigging,"  as  it  is  vulgarly  called,  to  evade  an 
unwelcome  demand.  No  test  applicable  to  all  such 
cases  of  difficulty  can  be  liud  down ;  but  it  is  worthy 
of  note  that  the  Roman  jurists,  from  whom  so  many  of 
the  practical  maxims  of  English  law  have  been  bor- 
rowed, made  use  of  what  is  called  the  prcesumptio 
Muciana  in  their  endeavour  to  escape  from  someiimat 
similar  difficulties, — the  presumption  that  erervtbing 
held  by  husband  and  wife,  which  the  wife  coiud  not 
show  to  have  come  to  her  from  some  other  source,  had 
come  from  the  husband.  Thus,  in  Justinian's  Digest, 
under  the  heading  "  De  eo  quod  mttUer  acquixivit,  we 
read,  "  Quintus  Mucins  ait :  cum  in  controversiam 
venit,  unde  ad  mulierem  quid  perrenerit,  &  verius,  Se 
honestiuB  est,  quod  non  demonstratur,  unde  habeat, 
ezbtimari  a  viro,  aut  qui  in  potestate  ejus  esset,  ad 
eam  pervenisse.  Evitandi  autem  turpis  quasstus  gratis 
circa  uxorem  hoc  videtur  Quintus  Mucins  probasse " 
(Book  23,  Title  I,  §  5\).  Although  generally  as 
regards  such  difficulties  the  recent  statute  leaves  mat- 
ters very  much  at  large,  claims  founded  on  alleged 
loans,  &c,  made  to  a  bankrupt  by  liis  wife  out  of  ber 
separate  estate  are  not  likely  to  be,  for  the  future, 
much  insisted  upon,  because  it  is  expressly  enacted 
that  "  any  money  or  other  estate  of  the  wife  lent  or 
entrusted  by  her  to  ber  husband  for  the  purpose  of  any- 
trade  or  business  carried  on  by  him,  or  otherwise,  shall 
be  treated  as  assets  of  her  husband's  estate  in  case  of 
his  bankruptcy,  under  reservation  of  the  wife's  claim 
to  a  dividend  as  a  creditor  for  the  amount  or  value  of 
Budi  money  or  other  estate  after,  but  not  before,  all 


claims  of  the  other  creditors  of  the  husband  for  valu- 
able consideration  in  money  or  money's  worth  have 
been  satisfied  (s.  3). 


THE   ALLEGED  ATTEMPT   TO   ASSASSINATE 
JUDGE   LAWSON. 

"  A  POPCTLAB  judge  is  a  deformed  thing,"  said  Lord 
Bacon;  and,  truly,  it  is  difficult  indeed  for  a  judge  to 
win  "plaudites  fitter  for  players  than  magistrates," 
without  abandoning  all  that  best  becomes  the  ermine. 
Especially  is  this  so  in  a  troubled  period,  when  integrity 
and  firmness  are  most  needed,  but  popular  censure  and 
misrepresentation  are  most  rampant  "I  have  still 
observed,"  said  Lord  Hale,  "that  almost  in  all  times, 
especially  upon  changes,  judges  have  been  ever  exposed 
to  the  calumny  and  petulancy  of  every  discontented 
spirit"  Worse  than  this,  even  the  personal  safety  of 
judges  in  the  dark  days  through  which  we  are  passing 
has  to  be  assured  by  the  detective.  And  it  has  come  to 
pass  that  the  ministers  of  the  law  who  venture  to  pro- 
nounce its  sentence  on  a  criminal,  or  to  enforce  the 
mandates  of  a  statute  that  meets  disapproval,  must 
possess  not  merely  a  disregard  of  popularity,  but  the 
courage  that  can  brave  the  assassin. 

It  would  seem,  indeed,  that  it  was  only  by  a  rare 
good  fortune  Mr.  Justice  Lawson  escaped  on  Saturday 
last.  Attended,  as  usual  for  some  time  past,  by  a 
guard  consisting  of  two  detectives  and  two  army  pen- 
sioners, he  was  walking  along  Leinster-street,  apparently 
in  the  most  complete  security,  when  the  vigilance  of  one 
of  the  pensioners,  M'DonncJI,  who  was  walking  on  the 
opposite  side  of  the  street,  was  aroused  by  the  sudden 
movement  of  a  man  who  crossed  from  that  side  to  where 
the  learned  judge  was  walking.  Quickly  rushing  across 
also,  M'DonnelT  caught  the  man  as  he  arrived  within  a 
few  paces  of  the  judge,  and,  as  alleged,  was  in  the  act 
of  drawing  from  his  breast-pocket  what  afterwards 
proved  to  be  a  fully-loaded  seven-chambered  revolver. 
He  was  disarmed,  arrested,  and  identified  as  Patrick 
Delaney,  a  carpenter,  who  had  already  undergone  a 
sentence  of  five  years'  peixal  servitude  for  highway 
robbery  and  presenting  a  pistol  at  several  persons.  "Aa 
this  matter  is  at  present  the  subject  of  legal  investiga- 
tion, we  should  be  slow  to  do  or  say  anything  which 
would  in  the  least  prejudice  or  interfere  with  the  course 
of  justice,"  as  the  learned  judge  most  properly  remarked 
when,  on  a  subsequent  day,  receiving  the  public  congra- 
tulations of  the  Bar.  But  hardly  need  it  be  said  that, 
in  common  with  both  branches  of  the  profession  and 
with  every  right-minded  person  of  all  politics  and  per- 
suasions, we  could  have  no  feeling  but  one  of  unmitigated 
horror  had  a  catastrophe  happened  that  we  shudder 
even  to  imagine. 

What  an  awful  termination  to  a  brilliant  career  there 
might  have  been,  but  for  the  ^ompt  sagacity  and 
energetic  courage  of  Charies  M'Donnell,  to  whom,  as 
was  subsequenuy  observed  by  the  magistrate  (Mr. 
Curran),  not  Mr.  Justice  Lawson  alone,  but  the  citizens 
of  Dublin  generally  owe  a  debt  of  gratitude,  for  not 
only  saving  the  life  of  an  eminent  judge,  but  the  city 
from  the  'stain  of  a  terrible  crime.  The  son  of  James 
Lawson,  Esq.,  of  Waterford,  James  Anthonv  Lawson 
was  born  in  1617.  He  was  educated  at  the  University 
of  Dublin,  wtiere  he  took  a  scholarship  in  1836,  and  in 
the  following  year  won  a  gold  medal  in  ethics.  Ia 
1841  be  succeeded  Mr.  Butt  as  Professor  of  Political 
Economy.  Called  to  the  bar  in  1840,  he  took  silk  in 
1857,  and  was  appointed  a  Sergeant-at-Law  in  I860. 
In  1861  he  was  elected  a  Bencher  of  the  King's  Inns, 
and  was  appointed  a  Commissioner  of  NationaiEdaea- 
tion.  In  the  same  year  he  was  appointed  Solicitor- 
Gieneral,  and  Attorney-General  in  the  year  following. 
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He  WM  appointed  a  paisne  judge  of  the  Court  of 
Common  Fieaa  ia  1869,  and  in  June  last  was  trans- 
ferred to  the  Queen's  Bench  Division.  He  was  also, 
in  1869,  appointed  a  Commissioner  of  Church  Tem- 
poralities, and  was  a  Comntjssioner  for  the  Custody  of 
the  Great  Seal  in  1874.  In  1865  he  had  been  elected 
Member  of  Parliament  for  Portarlington,  and  was 
sworn  of  the  Irish  Privy  Comicil,  as  of  the  English 
in  1870.  But,  not  satisfied  even  with  those  many 
distinctions,  the  learned  judge  is  now  about  to  figure  as 
an  author ;  and  we  trust  that  he  who  has  already 
escaped  the  bullet  will  yet  survive  the  criticisms  on  his 
Hymni  Usitate  Latine  tieddile,  which,  at  all  events,  he 
will  have  no  difficulty  in  doing  if  they  prove  as  amiable 
as  our  own  upon  his  able  paper  on  "  The  Practicability 
of  Codifying  English  Law,"  read  before  the  Statistical 
Society  m  1872.  Judge  Lawson  is  also  well  known  in 
private  circles  as  an  admirable  actor,  and  his  humorous 
rendering  of  Shakespeare's  (not  ^eppard's^  Touch- 
ttone,  at  the  Presbyterian  Association  in  April  last  will 
not  soon  be  forgotten ;  nor  do  we  doubt  that  the  genial 
judge  well  deserved  the  magnificent  silver  salver  which 
was  presented  to  him  on  Tuesday  last,  as  President  of 
the  Hibernian  Catch  Club.  Able  as  he  has  proved 
himself  in  every  capacity,  he  possesses,  withal,  in  an 
eminent  degree,  that  quality  with  which  Dante  specially 
accredited  the  judicial  personage  whom  he  encountered 
in  purgatory — 

"mno,  tboa  conrtMiu  Jodgel  wbat  Joy  I  fait, 
Vban  I  p«ndTed  thou  mr't  not  with  th*  bad  I " 

DEATH  or  MB.  A.  J.  PHIPP8. 

Mr.  Alfred  J.  Fhipps,  Aoooantant  to  the  Land  Oom- 
miseion,  died  on  the  10th  iost.  at  bis  residence  in  Bray, 
in  the  59tb  year  of  his  age.  A  conrteona  and  efBcient 
ofBcer,  be  is  deeply  regretted.  He  had  been  over  forty 
years  in  the  public  service,  and  previous  to  his  appoint- 
ment under  the  Land  CommissioD,  in  Oct.,  1881,  had 
for  sometime  acted  as  acconotant  to  the  Khedive  of 
Egypt,  and  formerly  filled  the  office  of  book-keeper  to 
the  Commissioners  of  Woods,  Forests,  and  Land 
Beveoues,  London. 


•<  LAW  JOURNAL  BEFOBTS"  FOB  NOTEMBEB. 

The  Law  Journal  Smarts  for  November  contain  pages 
49  to  64  of  the  Frivy  Conncil  cases  ;  pages  786  to  866  of 
the  Ghanoary  Division ;  pages  661  to  693  of  the 
Queen's  Bench  Division  ;  pages  67  to  80  of  the  Probate, 
Divorce,  and  Admiralty  Division  ;  and  table  and  index 
of  the  Statntes  of  the  Bealm.  In  all  forty-foar  oases 
are  fepcnrted,  of  which  two  are  from  the  Frivy  Oonnoil ; 
twenty-nine  from  the  Chancery  Division ;  three  from 
the  Qneen's  Bench  Division ;  and  ten  from  the  Probate, 
Divorce,  and  Admiralty  Division. 

The  first  of  the  Privy  Oonnoil  cases  is  Allen  v.  PuUay, 
which  decides  that  instruments,  the  stamps  on  which 
have,  by  inadvertenoe,  not  been  properly  cancelled,  are 
not "  duly  etampad  "  within  the  meanicg  of  an  ordnanoe 
of  the  Straits  Settlements,  and  may  be  sobseqaently 
stamped.  Skoda  v.  Skoda,  an  appeal  from  New  ^aland, 
oontains  an  elaborate  judgment  of  Lord  Blackburn 
upon  a  will  from  which  the  words  "  from  and  after  the 
decease  of  my  said  wife  "  were  allowed  to  be  omitted  in 
the  probate,  or  disregarded  in  oonstrning  the  will. 

Of  the  Chancery  cases,  in  Tempat  v.  Camoys  the  Court 
of  Appeal  decides,  in  an  administration  action,  that 
where  two  trustees  disagree  in  the  exercise  of  a  dis- 
cretionary power  to  invest  in  land,  the  court  ought  not 
to  direct  the  investment.  In  WiUcimon  v.  Tke  HvU 
Bailaay  and  Dock  Company  the  Court  of  Appeal  held 
that  a  railway  company  may,  under  their  general 
powers,  take  land  to  make  a  road  for  the  accommoda- 
tion of  a  proprietor  whose  land  they  had  severed.  In 
Johmton  A  Co.  v.  (hr-Emng  i  Co.,  in  the  House  of  Lords, 
the  liability  of  natives  of  India  to  mistake  the  defen- 
dants' for  the  pUuntifis'  trade  mark  in  goods  intended 


for  the  Indian  market  was  allowed  as  a  test,  although 
a  person  reading  English  wonld  not  make  the  mistake. 
In  Prestney  v.  The  Corporation  of  ColehttUr  Vice-Chan- 
cellor  Hall  decided  that  the  proviso  to  section  2  of  the 
Municipal  Corporations  Act,  1836,  reserving  existing 
rights  in  property  applied  by  "  cnstom  "  to  the  benefit  of 
individuals,  did  not  refer  to  a  legal  custom,  bat  merely 
to  the  existing  practice.  In  the  case  of  In  rt  Pooley,  tx 
parte  Harper,  the  Court  of  Appeal  condemned  the  practice 
of  baying  proxies  in  order  to  control  the  appointment  of 
a  trastee  in  bankruptcy,  and  disallowed  the  costs  of  the 
solicitor  to  the  trustee,  who  was  xognisant  of  the 
practice  being  resorted  to  by  the  bankrupt's  friends. 
In  Qroy  v.  V/M>  Mr.  Jnstice  Eay  excluded  a  counter, 
claim  on  the  ground  that  the  claim  was  practically 
undefended  and  the  action  wonld  be  delayed.  In 
Marikall  v.  Qingell  Mr.  Justice  Kay  held  that  a  testator 
who  devised  real  estate  in  trust  for  bis  daughter  daring 
her  life,  and  after  her  death  gave  the  premises  in  trust 
for  and  devised  them  to  her  children,  conferred  the 
whole  legal  estate  on  the  trustees.  In  Peareih  v.  Marriott 
a  testator  who  created  an  annuity  of  £1,600,  "clear 
annual  income,"  out  of  his  property  for  bis  widow,  and 
added,  "  no  deduction  shall  be  made  from  any  of  the 
legacies  for  the  legacy  tax  or  any  other  matter,  cause, 
or  thing  whatsoever,"  was  considered  by  Vice-Chancellor 
Bacon  to  authorise  the  trastees  to  pay  the  widow's 
income  tax.  In  the  case  of  /•  re  Moulion,  ex  parte 
Knigktly,  it  was  again  held  that  an  affidavit  merely 
verifying  the  signature  of  a  bill  of  sale  was  not  an 
"  affidavit  of  attestation,"  and  that  a  grantor  described 
as  a  stone  merchant  and  quarry  owner,  who  carried  on 
business  at  two  other  places  besides  bis  residence,  was 
sufficiently  deeoribed.  In  Bennett  v.  Boven  it  was  held 
that  an  account  against  an  executor,  on  the  footiiig  of 
a  wilful  defacdt,  is  not  an  "ordinary  account,"  such  as 
can  be  endorsed  on  the  writ  and  taken  by  judgment  in 
default  of  appearance.  In  Garttide  v.  Tke  Silhitone  and 
JDodficorth  CoUieria  Company  it  was  held  that  where 
debentures  were  executed  on  the  same  day,  but  in  two 
sets,  the  debentures  in  each  set  to  rank  pari  paetu,  the 
set  sealed  first  had  priority.  In  Se  White'i  ZViiri  a  beq  nest 
of  £1,000  to  a  city  company  upon  trusty  "  when  a  proper 
site  can  be  obtained,"  to  build  eight  almshouses,  was 
held  not  to  be  void  under  the  Mortmain  Aot.  In  the 
case  of  /»  re  Wett,  ee  parte  Qood,  the  trustee  was  held 
not  entitled  to  books  delivered  a  year  before  the  bank- 
ruptcy to  the  Jtona  fide  purchaser  of  book  debts,  but 
entitled  to  inspect  them.  In  Wolfe  v.  Mathgae  it  wss 
decided  that  an  action  oould  be  brongbt  to  restrain  a 
trades  union  formed  to  "assist  strikes  and  provide  sick 
pay  to  members  "from  amalgamating  with  another,  as 
it  was  not  to  "directly  entoroe  any  agreement  to  provide 
benefits  for  members"  in  the  words  of  the  Trades 
Unions  Act.  In  OH/roy  v.  Stqpheni  an  administratrix, 
whose  solicitor  had  received  dividends  on  a  fund  set 
apart  for  an  infant  next-of-kin,  was  ordered  to  account 
with  interest  at  8  per  oent  and  half-yearly  rests.  In 
Aeqmtk  V.  SariUe  it  was  held  that  a  bequest  to  a  class — 
"  and,  if  any  of  them  die  leaving  issue,  their  shares  to 
go  to  their  respective  issue  " — did  not  benefit  the  issue 
of  one  dead  at  the  date  of  the  will.  In  Sicketti  v.  Lewi* 
an  administrator  was  held  not  entitled  to  mortgage 
leaseholds  tor  repairs  unless  under  covenant  to  repair. 
In  PraU  v.  Pratt  it  was  decided,  in  acoordanoe  with  the 
long-established  practice,  that  the  right  to  inspect 
documents  gives  a  right  to  copy  them.  In  Pavl  v.  Paui 
the  Court  of  Appeal,  overruling  a  decision  of  Vioe- 
Chancellor  Malins,  refused  the  petition  of  a  husband 
and  wife  to  divide  between  them  a  fund  settled,  if  the 
wife  should  die  first,  as  she  should  appoint,  and  in 
default  of  appointment  to  her  next-of-kin ;  and,  it 
the  husband  should  die  first,  for  her  absolutely.  In 
Walker  v.  PooU  it  was  held  that  numerous  letters  must 
be  described  by  bundles  in  an  affidavit  of  documents, 
otherwise  the  affidavit  will  be  taken  off  the  file  as 
prolix.  In  the  case  of  Tke  Scoltith  Petroleum  Company  a 
compromise,  striking  a  name  off  the  list  of  shareholders 
concluded  before  the  oommeacemeot  of  the  winding 
np,  was  upheld.    In  Bill  v.  Hart  Dami  a  circular  oon- 
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tainiag  antrne  statements  as  to  a  {rieadl;  society  was 
reatraioed  by  Mr.  Jastioe  Bay  altboagh  issued  by  one 
member  to  others  {or  the  purpose  of  ohtaioiDg  an  inves- 
tigation. In  Th*  AUomtjf-OenenU  ▼.  The  Ttstrg  of  Ber- 
mtmdtey  vestrymen  who  had  been  made  parties  to  an 
action  agaiost  the  vestry  for  the  parpose  of  paying  costs, 
were  dismissed  from  the  aotiou.  In  the  case  of  The 
Worldug  Men'$  MututU  Society  Mr.  Justice  £ay  decided 
that  a  guinea  a  day  and  first-olass  fare  ont  and  home  is 
the  snm  to  be  tendered  to  an  aootioneer  summoned  as 
a  witness.  In  Nottagt  v.  Buxton  an  interest  given  to 
children  on  attaining  twenty-one,  subject  to  the  life 
interest  of  their  respective  mothers,  was  held  to  be 
vested  in  a  child  who  attained  twenty-one,  but  died 
before  his  mother.  In  Taylor  v.  Collier  one  of  two 
members  of  a  partnership  was  held  entitled  to  pot  in 
an  appearance  for  the  firm  iadepeodently  of  the  other. 
In  Wooltey  v.  Colman  it  was  held  that  the  court  might 
make  an  order  for  sale  in  a  redemption  action,  under  the 
Conveyancing  Act,  at  any  stage  of  the  action.  In  the 
case  of  Re  Clarke  Consols,  railway  securities,  and  cash 
were  left  nnder  settlement  by  will  to  a  married  woman's 
separate  use  without  power  of  anticipation,  and  the 
cash  was  ordered  to  be  paid  to  faer,  but  only  the  income 
of  the  rest.  In  the  oaae  of  Jte  White't  Mortgage  it  was 
considered  that  an  executor  of  a  deceased  mortgagee 
oould  not,  nnder  the  Vendor  and  Purchaser  Act,  exer- 
cise the  power  of  sale ;  and  a  vesting  order  was  made. 

Of  the  Queen's  Bench  oases,  it  was  held  by  the 
majority  of  the  Court  of  Appeal,  in  Pitman  v.  The  Pnivertal 
Marine  Innirance  Company,  that  where  an  insured  ship 
is  damaged  at  sea  so  that  the  cost  of  restoring  her  to  her 
original  value  would  be  greater  than  that  value,  the 
shipowner  who  has  sold  the  ship  is  entitled  to  recover 
from  the  insurers  the  difference  between  the  amount 
realised  and  the  original  value,  and  not  what  would 
have  been  the  oost  of'  repairing  the  damage.  In  The 
Mertey  Sted  and  Iron  Company  (LitnitecC)  v.  Naylor,  Bemon, 
4  Co.  the  Oonrt  of  Appeal  decide  that  a  failure  to  pay 
for  goods  on  the  one  hand,  or  deliver  them  on  the  other, 
by  parties  to  a  contract  for  the  sale  of  goods  from  time  to 
time,  does  not  necessarily  entitle  the  other  party  to 
rescind  ;  and  that  a  defendant  to  an  action  by  a  liquidator 
may  set  off  a  claim  for  damages.  In  Mottyn  v.  Stock  Mr. 
Justice  Lopes  decided  that  where  an  execution  debt  is 
redooed  to  below  £60  by  payments  to  the  sheriff's 
ofiBcer,  section  87  of  the  Bankruptcy  Act  does  not  apply, 
and  the  execution  creditor  is  entitled  to  the  balance  of 
his  debt  in  full. 

The  first  case  in  the  Probate,  Divorce,  and  Admiralty 
Division  is  the  Ouy  Mannering,  which  has  been  the 
subject  of  some  discussion,  "rhe  Oonrt  of  Appeal, 
affirming  Sir  Robert  Phillimore,  decide  that,  although 
a  pilot  m'  the  Suez  Canal  is  compulsory,  yet,  as  the 
master  under  the  regulations  of  the  canal  is  still  liable, 
the  owners  are  liable  for  the  negligence  of  the  pilot.  In 
Wignty  v.  Wigney  the  Court  of  Appeal  upheld  the 
decision  of  Sir  James  Hannen,  depriving  a  guilty  hus- 
band in  a  divorce  suit  of  all  benefit  nnder  the  settlement 
of  the  wife's  property.  In  the  Oolden  Sea  Sir  James 
Hannen  decided  that  there  is  no  appeal  from  the  Wreck 
Commissioner  by  the  owner,  although  there  is  by  the 
master.  In  the  Bona  Sir  Bofa«rt  Phillimore  decided 
that,  although  the  Amiralty  Conrt  had  no  jurisdiction 
in  case  of  damage  to  goods  shipped  on  a  vessel  of  which 
the  owner  is  domiciled  in  England,  the  County  Courts 
have.  In  the  Oaelano  i  Maria  the  Court  of  Appeal  held 
that  the  master  of  a  foreign  ship  may  exeonte  a  binding 
bottomry  bond  without  communication  with  the  owners. 
If  snob  is  the  law  of  the  ship's  flag.  In  the  Sory  the 
Court  of  Appeal,  overruling  Sir  Robert  Phillimore, 
held  that  in  an  action  by  cargo  owners  against  ship- 
owners, based  on  defects  in  the  ship,  the  defendants 
are  entitled  to  partioulars  of  defects  as  in  a  similar 
Queen's  Bench  case.  In  Medley  v.  Medley  the  Conrt  of 
Appeal,  overruling  Sir  James  Hannen,  held  that  where 
the  husband  has  property  on  which  provision  for  the 
wife  may  be  secured,  the  court  has  not,  under  the 
Divorce  Act,  power  to  order  weekly  or  monthly  pay- 
ments by  the  respondent  husband  to  the  petitioner.    In 


the  BUn  Sir  Robert  Phillimore  decided  that  a  judgment 
in  respect  of  a  collision  has  priority,  as  against  the 
ship,  over  judgments  by  seamen  for  wages  earned  before 
and  after  the  collision.  In  Boee  v.  Bote  a  wife,  who  had  by 
a  separation  deed  condoned  the  husband's  previous  acts, 
was  not  held  entitled  to  take  advantage  of  previous, 
cruelty,  on  the  assumption  that  it  was  revived  by  a 
subsequent  adultery.  In  Whittaker  v.  Whittaker  a  debt 
was  attached  for  the  payment  of  costs  due  in  a  divorce 
snit  and  a  receiver  ordered.  The  rest  of  the  number  is 
occupied  with  the  index  to  the  statutes  for  the  year. — 
Zaw  Journal. 


THE  SETTLED  LAND  ACT.— IIL 

idmliiuud  from  pagt  StT,  ante.) 

Capital  Money  ariting  under  thit  Act. 

This  is  defined  to  mean  "  capital  money  arising  nnder 
this  Act,  and  receivable  for  the  trusts  and  purposes  of 
the  settlement"  (sect.  3  (9).  The  Bill,  which  after- 
wards became  this  Aoty  contained  a  provision  in  olansa 
21  (1)  which  explained  that  capit«l  money  included — 

"Purchase  money  on  sale,  equality  money  on  ex- 
change or  partition,  fine  on  lease,  grant,  or  licence, 
money  raised  on  mortgage  or  charge,  and  mining  rent 
set  aside  as  capital." 

This  explanation  is  not  in  the  Act  verbatim,  but  it 
appears  to  be  correct  to  say  that  capital  money  is 
nsually  still  so  inclusive.  It  is  rather  strange  that, 
while  a  fine  for  a  lease  may  clearly  be  taken — seota.  7 
(2),  IS  (S) — no  definite  provision  is  made  that  it  shall 
be  treated  as  capital,  but  we  think  dearly  it  mast, 
except  possibly  in  the  case  of  a  fixed  certain  fine 
{Brigttocke  v.  Brigitoehe,  S8  L.  T.  Rep.  N.  S.  760 ;  8  Ch. 
Div.  857).  A  tenant  for  life  is  entitled  to  beriots  and 
casual  profits,  and  in  some  oases  to  fines  on  renewal  of 
leases,  but  these  differ  from  a  fine  on  a  new  lease 
granted  by  himself,  where  there  is  no  custom.  Sect. 
11  directs  that  certain  mining  rents  shall  be  capital, 
sect.  18  provides  similarly  for  money  raised  by  mortgage, 
sect.  35  as  to  certain  money  from  sale  of  timber,  sect. 
37  as  to  produce  of  sale  of  personal  chattels  settled  with 
land.  Provision  is  made  by  sect.  84  for  application  of 
money  produced  by  sale  of  leaseholds  and  reversions, 
Ac,  so  that  all  parties  interested  may  get  the'  same 
benefit  from  tbe  money  as  they  would  from  the  laod. 
No  express  provision  is  made  as  to  tbe  "  consideration  " 
for  acceptance  of  surrender  under  sect.  13  (1),  or  for 
payment  for  licence  under  sect.  11.  See,  however, 
sects.  53,  44,  46.  As  to  consideration  for  rescission  and 
variation  of  contracts,  see  sect.  81. 

Capital  moneys  are  to  be  settled,  and  represent,  and 
are  in  lien  of,  the  settled  land.  They  are  not  paid  to 
the  tenant  for  life,  but  to  the  trustees  or  into  ooar% 
at  the  option  of  tenant  for  life  (sect.  33  (1),  so  that 
they  may  be  applied  for  any  special  authorised  object 
for  which  they  are  raised,  or  be  invested  (sect  21)  or 
spent  on  improvements  (sect.  36).  Capital  money  is 
not  to  be  paid  to  a  single  trustee  unless  the  settlement 
otherwise  order  (sect.  89).  Where  there  is  only  one 
trustee  left  the  money  must  be  paid  into  oonrt,  or  an 
additional  trustee  must  be  appointed.  Money,  now 
or  hereafter  in  court,  or  in  the  hands  of  trustees,  and 
liable  to  be  laid  ont  in  the  purchase  of  land  to  be 
settled,  can  in  like  manner  be  invested  or  spent  in 
improvements.  This  applies  to  money  paid  in  nnder  the 
Lands  Clauses  Consolidation  Acts,  the  S.  E.  Act  1877, 
and  any  other  Act  (sects.  83,  S3). 

Additional  potoere — to  tokom  they  $hould  be  ghen. 

As  the  powers  of  tenant  for  life  cannot  be  taken 
away  (sects.  61,  63)  the  principal  questions  for  tbe 
draftsman  are,  what  additional  powers  and  privileges 
shall  he  insert  in  the  settlement  or  will,  and  to  whom, 
and  subject  to  what  restrictions  or  oonsents,  shall  he 
give  them. 

Speaking  very  generally,  and  subject  to  exceptions 
and  modifications,  it  may  be  said  that  the  Act  gives  to 
tenants  for  life  and  other  limited  owners,  withont  the 
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eonsent  of  the  traateea,  powers  of  sale,  ezohange,  en- 
franchisement, partition,  and  leasing,  whioh  were 
formerly  given  to  traateea  with  conaent  of  the  tenant 
for  life  or  to  the  traatee  alone,  Inatead  of  consent  of 
trastees  being  necessary  they  simply  have  notice  given 
them  (sect.  45),  so  that  they  may  apply  to  the  court  if 
they  think  fit  (sect.  44) ;  bat  they  are  not  bound  to 
n^e  any  such  application,  and  are  indemnified  if  they 
adopt  pnrohases,  oontraots,  &o.,  of  tenant  for  life  with- 
out any  inqairy  (sect.  42).  Practically,  anless  tenant 
for  life  appears  to  the  troatees  to  be  gailty  of  trand  or 
gross  negligence,  they  will  bnt  seldom  interfere. 

It  will  be  of  no  nse  in  settlements  and  wills  to  give  to 
the  tmstees  any  powers  which  conflict  with  those  given 
by  the  Act  to  the  tenant  for  life,  for  if  this  is  done  the 
powers  in  the  settlement  mast  give  way  (seot.  66). 
Hence  the  ordinary  powers  of  sale,  Ac,  should  be 
omitted ;  bnt  nevertheless  trustees  should  be  appointed 
"for  the  parposes  of  the  Settled  Land  Act,  1883:" 
(see  seot.  2  (8).  If  desired,  additional  powera  may  be 
given  to  the  tenant  for  life  or  to  the  trastees  (seat.  57). 
But  usually  it  will  be  best  to  give  them  to  the  tenant 
for  life  when  they  are  required  ac  all,  for  if  given  to  the 
trustees  there  will  often  ha  a  danger  of  oonfliot  of 
powers.  We  have  said  that  the  powers  shoald  be  given 
to  the  "  tenant  for  life ; "  bat  it  must  be  remembered 
that  under  the  Act  a  large  number  of  persons  are 
either  deemed  tenants  for  life  or  have  the  powers  of 
tenant  for  life  (seot.  58).  So  that  in  the  settlement  the 
powers  shoald  be  given  accordingly.  Additional  powers 
are  to  operate  like  those  given  by  the  Act  (sect.  67  (2). 

The  following  form  will  be  convenient  in  a  settlement 
inttr  vivM ;  "  And  it  is  hereby  declared  that  every  person 
who  is,  or  is  deemed  to  be,  or  has  the  powers  of  tenant 
for  life  under  the  Settled  Land  Act,  1882,  with  respect 
to  the  hereditaments  and  premises  hereby  granted, 
shall  have  the  following  additional  powers,  that  is  to 
say : "  A  little  verbal  alteration  will  be  necessary  in  a 
will.  In  either  case  oonaent  of  trustees  may  be  made 
essential,  if  desired.  In  giving  additional  powers  regard 
should  be  had  to  sect.  68,  which  in  some  cases  gives 
persons  whose  real  interest  ia  the  family  property  may 
be  small— c.^.,  tenant  by  the  curtesy — the  powers  of 
tenant  tor  life. 

As  to  trastees,  see  sects.  3  (8),  38.  Sometimes  it  will 
be  convenient  to  sabstitute  their  consent  for  the 
Banotion  of  the  court.  Bat  in  many  cases  the  best  plan 
will  be  to  give  the  powers  to  tenant  for  life  absolately. 

What  additional  Powen  should  be  eonferrtd. 

This  question  is  the  most  important  to  the  draftsman 
of  the  "  settlement,"  whether  made  inter  v<«o>,  by  will, 
or  private  Act  of  Parliament.  It  will  be  the  most  con- 
Tenient  coarse,  first  to  consider  the  suffloienoy  of  the 
statutory  powers  with  especial  reference  to  settlements 
inttr  vivos  of  land  as  such  ;  and  then  to  discuss  shortly 
settlements  by  way  of  trust  for  sale  under  seot.  63,  and 
wills.  Praotieally,  most  of  what  is  said  about  sapple- 
meuting  tbe  powers  with  reference  to  the  first  descrip- 
tion of  settlement  will  apply  to  others,  except  indeed  in 
caaes  where  the  powers  themselves  are  unsuitable. 

We  propose  also  to  consider  in  detail  some  of  the 
most  usual  aad  important  forms  of  settlement  individ- 
ually, and  show  what  omissions  may  prudently  be  made 
in  reliance  on  this  Act  and  the  Conveyanciog  Acta, 
(fo  be  continued.) 


THE  SETTLED  LAND  ACT. 

Writing  to  the  Timt$,  the  Bight  Hon.  J.  Q.  Shaw 
Lefevre  aays : — 

1.  The  Bill  as  it  came  from  the  House  nf  Lords  was 
Tery  restrictive  as  to  the  inveatmeot  of  the  money 
resaltiog  from  the  sale  of  the  settled  property.  Praoti- 
eally, it  limited  each  investment  to  G-overnment 
secarities.  Much  of  the  operation  of  the  Act  will  turn 
upon  this,  for  tenants  for  life  will  not  have  much 
indaaement  to  sell  if  tbey  can  inveat  only  to  pay  at  the 
rate  of  8  per  cent.    Every  additional  quarter  per  oeat. 


to  be  obtained  upon  such  investments  will  aot  as  a 
great  inducement  to  sell.  Tbe  committee,  by  a  majority 
of  eleven  to  three,  extended  tbe  power  of  investment  to 
the  bonda  and  debentures  of  railway  companies  in 
Great  Britain  and  Ireland  whioh  for  ten  years  have 
paid  a  dividend  on  their  ordinary  shares.  By  the 
casting  vote  of  the  ohairman,  it  refosed  to  extend  this 
power  to  the  ease  of  debentores  of  railways  in  India, 
the  interest  of  which  is  guaranteed  by  the  Indian 
Government;  and,  by  a  majority  of  eight  to  six,  it 
refused  to  extend  it  to  the  case  of  stocks  or  bonds  of 
any  municipal  conioration  in  the  United  Kingdom 
secured  by  an  Act  of  Parliament  on  local  rates.  Not- 
withatanding  thia  deoiaion,  however,  it  would  appear 
that,  by  the  Local  Loans  Act  of  1878,  trastees  who  are 
anthoriaed  either  by  the  terms  of  the  settlement  or  by 
statute  to  invest  in  railway  debentures  are  empowered 
to  invest  also  in  bonds  raised  under  that  Aot  by  local 
authorities  on  the  security  of  the  rates.  Tbe  aatnority, 
therefore,  given  by  the  Settled  Land  Aot  to  Invest  in 
railway  debentures  seems  to  carry  with  it  the  right  to 
invest  in  bonds  or  debeotnres  secured  on' local  rates 
under  the  Local  Loans  Act.  It  is  probable  that,  if 
time  had  been  given  fully  to  discuss  the  measure  in  the 
House,  there  woald  have  been  further  relaxation  in 
this  matter  of  investment. 

3.  The  Bill  as  introduced  permitted  the  expenditaro 
of  the  proceeds  of  the  sale  of  land  in  various  specified 
improvements  of  tbe  remaining  entailed  property, 
sabjeot  to  the  approval  of  the  Inolosure  Commissioners. 
This  would  have  necessitated  those  constant  references 
to  the  Inclosnre  Commissioners,  and  that  minnte 
snperintandence  on  their  part  of  every  improvement^  of 
which  BO  much  complaint  has  been  made  in  the  past, 
and  which  have  proved  to  be  so  great  an  impediment  to 
improvements  of  edtailed  property  throngh  this  medium 
in  the  past.  The  committee  insert  an  amendment  to 
the  effect  that  the  certificate  of  an  able  practical 
surveyor,  nominated  by  the  trustees  and  approved  by 
the  oommiaaioners,  shall  suf&oe  for  this  purpose,  and 
the  questioD,  therefore,  may  in  future  be  decided  locally 
and  without  reference  to  the  commissioners  except  for 
approval  of  the  sarveyor. 

8.  The  committee  inserted  all  amendment  extending 
the  power  of  sale  conferred  upon  a  tenant  for  life  under 
an  entail  to  the  case  of  any  person  interested  for  life 
under  a  marriage  settlement,  or  other  settlement 
vesting  landed  property  in  trustees.  The  result  will  be 
that  it  will  be  impossible  to  evade  tbe  intentions  of 
the  Aot,  or  so  to  settle  land  as  to  deprive  the  person 
entitled  for  life  of  the  power  of  sale ;  and  although  the 
trustees  of  a  settlement  may  have  absolute  discretion 
as  to  tbe  investment  of  the  fands  when  oonsisting  of 
personalty,  they  will  never  have  the  power  of  preventing 
a  tenant  for  life  from  selling  any  land  whioh  may  be 
settled  under  any  form  whatever. 

Mr.  Lefevre  then,  in  the  course  of  his  letter, 
remarks  :-»Let  me  add  a  few  words  on  the  general 
scope  of  the  measure.  I  think  it  is  something  of  an 
exaggeration  to  describe  it,  as  some  speakers  and  writers 
have  done,  as  a  legal  and  social  revolution  ;  and  that 
by  its  adoption  the  whole  system  of  entail  has  been 
struck  down  at  a  blow.  It  is  far  more  of  a  legal  revo- 
lution than  a  social  one.  To  give  power  to  the  tenant 
for  life  to  sell  the  land  withoat  the  oonseot  of  the 
trastees  or  the  court  would  have  frightened  lawyers  of 
the  old  school  out  of  their  senses.  It  is  unqaestionably 
a  very  important  ohange,  and  will  distingaish  Lord. 
Ouirns  as  a  great  legal  reformer.  Among  other  things 
it  will  greatly  facilitate  the  registration  of  title,  for  it 
will  at  once  make  it  clear  that  the  name  of  the  tenant 
for  life  is  the.proper  one  to  appear  on  the  register,  as 
the  person  having  power  to  deal  with  the  property. 
The  measure  alao  does  tbe  utmost  that  is  possible  to 
free  properties  already  entailed  from  their  eoonomio 
evils;  for  it  is  soaroely  to  be  expected  that  a  British 
Lesislature  will  ever  do  what  was  done  in  France  in 
1789 — namely,  annul  all  entails  and,  vest  the  properties 
affected  by  them  in  the  tenants  for  life,  free  from  any 
restriction,  or  from  any  designatiou  in  favour  of  remain- 
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dermsn,  Tba  measnre,  however,  does  nothing  to  limit 
the  existing  powers  of  entail,  or  to  remove  the  -legal 
distinetion, between  Isnd  and  personalty  which  now 
exists,  aud  which  enables  the  carving  oat  o{  separata 
interests  in  property  in  land — it  is  this  which  so  com- 
plioates  and  involves  titles  and  makes  the  dealing  with 
it  so  expensive  and  cnmbrone  ;  nor  will  it  mitigate  the 
social  or  family  evils  of  entail,  which  rennlt  from  the 
eonoentration  of  property  in  tew  hands,  and  from 
depriving  the  existing  owners  of  settled  land  of  the 
power  of  disposition  among  their  children. 

On  these  qnestioos,  however,  I  thick  a  little  reflection 
will  show  that  the  meaanre  mnst  have,  at  no  distant 
date,  a  moat  important  effect.  The  motive  power  of 
the  measore,  that  which  oanaed  it  to  be  aooepted  so 
readily  by  the  Hoase  of  Lords  and  by  the  landed  interest, 
baa  been  the  embarrassments  caused  to  so  many  land- 
owners by  the  agrionltnral  depression,  the  absolnte 
necessity  for  many  of  them  of  selling  portions  of  their 
land,  and  the  moral  which  many  of  them  have  learnt 
that  it  is  moat  nowise  to  have  tJl  their  property  invested 
in  land.  Tbia  motive  power  to  any  wider  reforms  will 
no  donbt  be  greatly  lessened,  if  not  removed,  as  Mr. 
Arnold  has  pointed  ont  in  the  Timet.  On  the  other 
hand,  the  argnments  in  favonr  of  the  existing  system 
will  be  greatly  weakened,  and  it  is  di£Bonlt  to  see  how 
farther  changes  oan  be  resisted  with  any  logic.  When 
land  and  personalty  under  settlement  have  no  longer 
any  practical  dlstinotion  and  can  be  converted,  the  one 
into  the  other  by  the  tenant  for  life,  the  legal  distinction 
between  them  oannot  long  be  defended,  the  great  force 
mnst  be  given  to  those  who  claim  that,  for  the  pnrposa 
of  inteetaoy  and  for  all  other  legal  pnrposea,  no  each 
differenoe  should  be  recognised. 

In  the  view  also  of  an  intendin|[  settlor  of  landed 
property  and  of  the  family  the  measoi*  oannot  fail  to 
produce  an  important  effect,  when  it  oomea  to  be 
thoroughly  understood  that,  no  matter  bow  the  property 
may  be  tied  up,  or  how  great  the  desire  of  the  settlor  or 
testator  to  keep  the  land  in  the  family,  or  to  pnt  it 
beyond  the  danger  of  dispersion,  his  very  next  heir 
Immediately  on  coming  into  possession  may  at  onoe  sell 
it  and  convert  it  into  personalty ;  and  the  question  will 
arise  whether  those  p«at  distinctions  now  drawn 
between  eldest  sons  and  other  obildren  can  be  justified 
and  maintained.  The  feelings,  sentiments,  and  tra- 
ditions of  many  families  are  centred  round  the  family 
estate,  and  the  family  opinion  jnstifles  and  often 
applauds  the  maintenance  of  it  In  one  hand ;  but  under 
a  system  where  the  preservation  of  the  family  estate 
oan  no  longer  be  secured  and  where  it  may  be  sold  and 
converted  into  personalty  by  the  temporary  holder,  it  is 
impossible  not  to  foresee  a  great  change  in  the  family 
view  of  such  matters.  Farther,  also,  a  great  step  has 
been  taken  in  giving  to  the  tenant  for  life  a  greater 
dominion  over  the  property,  in  oonoeding  to  him  the 
right  of  sale  and  the  conversion  of  the  land  into  person- 
alty ;  but  the  dominion  over  the  property  in  the  direction 
of  leaving  it  as  he  wishes  among  his  children  (secured 
as  a  rule  in  the  ordinary  marriage  settlement  with 
respeet  to  personalty)  will  still  be  denied  to  the  tenant 
for  life  under  the  ordinary  entail ;  and  when  the  idea 
is  grasped  that  there  is  no  longer  any  distinction 
between  land  and  personalty,  and  that  they  are  really 
oonvertible  terms,  it  will  not  be  long  before  it  will  be 

gsnerally  nnderstood  that  entails,  which  destroy  the 
ominion  of  tenants  for  life  in  respect  of  the  distribution 
of  their  property  among  their  children,  and  which 
oonseqaently  deprive  them  of  parental  power,  are 
mischievous  and  indefensible. 

For  these  reasons,  while  denying  that  the  Act  can 
properly  be  oalled  a  social  revolotion,  it  is,  I  think,  a 
great  and  most  benefloial  reform  ;  it  will  give  a  most 
important  relief  to  landlords  at  present  embarrassed  by 
obarges  and  settlements ;  it  mnst  inevitably  weaken 
and  destroy  those  argament  by  which  family  entails 
have  been  permitted  by  law  and  sustained  by  the  onstom 
of  families ;  and  it  mast  hasten  a  general  assimilation 
of  the  law  and  practice  ae  regards  land  and  other 
personal  property. 


CONTEMPT  OF  COURT. 

It  may  be  asserted  with  perfect  confidence  that  it 
would  be  di£Boult  to  devise  any  more  effectual  method 
of  depriving  courts  of  justice  of  all  their  most  character- 
istic features  than  subjecting  the  power  of  committing 
for  contempt  of  court  to  any  oonsiderable  restriotion. 
There  is,  in  fact,  hardly  any  branoh  of  the  law  the 
existence  of  which  is  of  greater  importance  to  the 
public  which  ia  less  liable  to  abuse,  or  which,  if  it  is 
abased,  is  so  sure  to  be  noticed  and  so  to  bring  about 
the  redress  of  any  evil  which  it  causes.  In  the  first 
place,  it  must  never  be  forgotten  that  the  proceedings 
of  all  courts  of  justice,  and,  above  all,  the  proceedings 
of  all  criminal  courts,  appeal  to  the  strongest  passions 
of  human  nature,  and  excite  the  strongest  partisanship 
which  it  is  possible  to  feel.  Every  trial  is  a  battle 
conducted,  no  donbt,  aooording  to  rules  intended  to 
secure  calmness  and  fair  play,  but  still  a  battle  between 
the  parties  for  all  that  people  hold  most  dear— life^ 
liberty,  character,  property.  The  reason  why  people  do 
not  hiss  and  cheer  at  trials,  why  they  do  not  make 
nnaeemly  interraptions— and,  in  short,  behave  as  they 
woald  at  a  play  or  a  public  meeting — is  simply  that  a 
habit  of  respect  has  been  formed,  whioh  is  oootioually 
supported  by  the  knowledge  that  the  judge  has  both  the 
power  and  the  will  to  enforce  propriety  of  behavionr  by 
instant  punishment.  The  knowledge  that  the  power 
exists  is  in  practice  qnite  saffioient)  as  a  rule,  to  saper- 
sede  the  necessity  for  its  exercise.  An  intimation  from 
the  jadge  that  be  is  prepared  to  nse  it  will  in  almost 
every  case  secure,  the  most  absolute  propriety  ol 
demeanour.  The  importance  of  maintaining  dsoenoy 
and  dignity  in  a  court  of  justice  is  second  only  to  the 
importance  of  maintaining  substantial  justioe  in  ita 
proceedings.  Indeed,  the  two  things  are  oonneetad 
together  in  the  closest  way.  If  disorderly  oondact  in 
court  were  permitted,  the  Worst  of  influences  would  be 
brought  to  bear  directly  npon  jurors  ;  and  the  only  way 
in  whioh  it  oan  be  prevented  ia  by  lodging  in  the  judge's 
hand  the  power  of  summary  punishment  Apart  from 
questions  of  actual  misbehaviour  in  oonrt  by  spectators, 
there  are  a  great  variety  of  other  oases  which  oan  be 
reached  only  by  the  same  summary  mode  of  proceeding. 
If,  for  instance,  a  barrister,  a  jaror,  or  a  witness  mis- 
behaves, punishment  inflicted  on  the  instant  is  the 
only  practicable  remedy.  If  a  juror.  Instead  of  dis- 
charging his  duty  properly,  ohose  to  amuse  himself  by 
reading  a  newspaper ;  or,  having  business  of  importance, 
absented  himself  at  the  beginning  of  the  proceedings 
on  the  second  day  of  a  trial,  so  as  to  make  it  impossible 
to  proceed ;  or  if  a  barrister  chose  to  persist  in  pressing 
upon  the  jary  topics  which  he  had  clearly  no  right  to 
address  to  them;  punishment  is  praotioally  not  only 
useless  but  impossible  unless  it  is  iofliotea  at  once. 
With  a  view  to  securing  the  due  administration  at 
jastioe,  it  is  like  the  power  of  summary  arrest  with  a 
view  to  securing  a  person  committing  a  crime.  If  the 
refractory  barrister,  the  negligent  juror,  the  witness 
refusing  to  answer,  oonld  not  be  punished  there  and 
then,  they  would  praotically  do  the  mischief  whioh  a 
power  to  commit  for  contempt  would  prevent ;  and  it 
would  not  be  worth  while  to  panish  them- afterwards. 
With  regard  to  the  exeontive  officers  of  courts  of  justice^ 
such  as  the  sheriff  and  the  under-sheriff,   power  to 

Sunish  in  a  peremptory  way  for  neglect  of  daty  or 
isobedienoe  to  lawful  directions  is  essential  to  the 
maintenanceof  theanthorityoftbeeourt.  Whatevermay 
be  thought  of  the  exact  amoantof  punishment  awarded 
to  Mr.  Gray  by  Jadge  Lawsoo,  oan  anyone  doabt  that 
Mr.  Gray  did  commit  an  offence  which  rendered  the 
immediate  infliction  of  serious  punishment — punishment 
which  a  man  of  Mr.  Oray's  position  and  standing  in 
society  would  feel  severely — absolutely  indispensable? 
There  oan  be  no  escape  from  the  dilemma  that  if  the 
jury  were  not  to  blame  the  sheriff  ought  to  have  been 
the  last  man  to  attack  them  falsely,  and  that  if  they 
were  to  blame  he  onght  to  have  informed  the  court  of 
their  misoondnct.  Whether  articles  appearing  after  the 
verdict  was   given   might  not  have   been  left  to  b* 
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Jitoaeoated,  if  necessary,  by  a  oriminal  information  or  an 
ndiotment,  is  a  special  qneetion  pecaliar  to  the 
particalar  case,  on  wbioh  'we  have  no  desire  at  present 
to  say  more  than  -we  have  already  said.  Bat  nnlesa 
trial  by  newspapers  is  to  be  sabstitnted  for  trial  by 
ooQits  of  jastioe,  and  In  particalar  for  trial  by  }ary,  it 
is  absolately  necessary  that  the  courts  should  have  the 
power  of  preveating  and,  if  necessary,  of  paniabing  all 
interference  by  the  press  with  oases  actually  under 
trial  or  ahont  to  be  tried.  It  must  be  recollected  that 
the  power  to  commit  for  contempt  is  a  far  more 
extenaive  matter  than  most  people  suppose.  It  is 
identical  with  the  power  by  which  a  large  part  of  the 
oarrent  bnsiness  of  the  courts  of  jnatice  is  oondocted, 
and  withoat  which  they  would  be  struck  with  impotence. 
A  laiige  part  of  the  bnsiness  of  judges  at  chambers, 
especially  judges  of  the  Chancery  Division,  oonsiata  in 
issuing  injnnctions — that  is,  orders  not  to  do  this  or 
that :  for  instance,  not  to  sell  goods  seized  under  a  bill 
of  sale  ;  not  to  trespass  upon  a  place  the  ownership  of 
which  is  in  dispute ;  not  to  part  with  property  claimed 
by  some  one  not  in  possession  of  it.  All  these  orders 
•M  sanctioned  by  the  power  to  commit  for  contempt. 
If  a  man  ordered  not  to  sell  does  sell  in  defiance  of  the 
order,  he  Is  immediately  sect  to  gaol,  and  kept  there 
till  be  has  parged  bis  contempt  to  the  utmost  of  his 
ability.  It  a  solicitor  who  Is  ordered  to  send  in  bis 
bill  giving  credit  for  moneys  wbioh  be  has  received 
refasea  or  delays  unreasonably  to  do  so,  or  if  a  sheriff 
fails  to  execute  a  writ  lodged  with  him  for  execution, 
the  remedy  is  an  attachment,  wbioh  is  the  same  thing 
U  a  commitment  for  contempt.  The  person  in  default 
!•  sent  to  gaol  till  be  does  as  be  is  told,  and  makes 
amends  as  well  as  he  can  for  what  he  baa  failed  to  do. 
There  are,  no  doubt,  some  few  particular  matters  on 
which  alterations  might  perhaps  be  advantageonsly 
aaade  in  the  law  as  it  stands :  but  we  greatly  doubt  the 
wisdom  of  interfering  on  acooaot  of  a  single  case  which 
nay  be  represented  as  one  of  over-Bevwity.— >S(.  /omet'i 


TEE  COMMITTEE  ON  MK  GRAT'S  CASE. 

There  is  reason  to  believe  that  the  select  oommittee 
of  the  HoQseof  Commons  appointed  to  inquire  into  the 
ease  of  Mr.  Oray  will  take  a  tborongbly  praetioal  view 
of  tbeir  duties,  and  confine  themselves  to  the  qaestioB 
whether  the  House  is  called  npon  to  take  any  step 
whatever  in  the  matter  on  the  ground  that  there  has 
been  a  breach  of  privilege.  The  inquiry  was  directed 
simply  to  the  case  of  Mr.  Gray,  not  to  the  law  as  to  con- 
tempt of  court.  There  would  have  been  no  committee 
ftt  all  bad  it  not  been  that  Mr.  Gray  is  a  member  of  the 
House ;  and  the  inquiry  is  not  into  the  general  law,  nor 
even  as  to  the  propriety  of  its  application  to  bis  case ; 
bat  simply  whether  it  is  necessary  or  expedient  for  the 
House  to  take  any  farther  step  in  the  matter.  That 
was  the  nature  of  the  inquiry  in  the  two  previons  oases 
wbioh  have  arisen— that  of  Mr.  Charlton,  and  that  of 
Mr.  Wballey— and  these  inqniries  were  dealt  with  in  that 
way.  The  Attorney-General,  who  is  the  chairman  of  the 
present  oommittee,  proposed  the  course  taken  in  the 
oaee  of  Mr.  Whslley ;  and  there  is  very  little  doabt  that, 
for  similar  reasons,  he  will  propose  and  carry  a  similar 
course  on  the  present  occasion.  In  both  the  previons 
oases  the  House,  on  the  report  of  its  oommittee,  delined 
to  take  any  further  step,  thus  showing  that  it  does  not 
deem  itself  under  any  obligation  in  every  case  to  assert 
its  privileges ;  and  will  not  do  so  if,  under  the  cironm- 
stances  of  the  case,  it  does  not  deem  it  proper  to  do  so. 
It  probably  would  never  interfere  in  any  ease  in  which 
the  draarastances  showed  that  the  oonduet  of  the 
.  member  was  gravely  reprehensible,  altboagh  bis  panisb- 
ment  came  very  near  indeed  to  the  boundary  line  of 
privilege. 

There  is,  probably,  no  doubt,  according  to  deoided 
oases,  that  a  member  is  privileged  from  arrest  for  con- 
tempt unless  it  has  involved  a  breach  of  the  peace.  So 
the  law  was  laid  down  in  the  last  century  in  the  case  of 
Tilkes— even  in  the  uase  of  an  infamous  libel  calenlated 


to  provoke  a  breach  of  tbff  peace.  Bo  it  was  laid  down 
in  1831,  in  the  case  of  Lord  Westmeath,  in  the  case  of 
an  ordinary  oontempt  by  disobedience  to  the  order  of 
a  ooart.  On  the  other  band,  in  the  case  of  Mr.  Wellesley, 
who  forcibly  seized  a  ward  of  court,  there  was  a  breaoh 
of  the  peace,  for  which  Lord  Broagham  conunitted  the 
member.  In  the  case  of  Charlton,  who  had  challenged 
the  Master  sitting  on  his  oaae,  the  offence  came  so  near 
to  a  breach  of  the  peace  that  it  was  considered  by  tho 
Honse,  on  the  report  of  its  committee,  as  not  a  fit  case 
in  which  to  assert  its  privilege,  though  the  report 
carefully  set  forth  the  authorities  showing  that  the 
privilege  exiated.  In  the  case  of  Mr.  Whalley  there 
was  no  breach  of  the  peace;  there  was  only,  as  in 
the  case  of  Mr.  Skipworth,  disrespectful  language 
towards  the  court.  It  the  House  bad  chosen  to 
assert  the  privilege,  there  could  be  no  doubt  that 
it  existed;  but  Parliament  bad  been  dissolved,  and 
it  was  not  thought  worth  while.  In  the  present 
case,  that  of  Mr.  Gray,  there  was  language  calculated 
to  incite  to  a  breaoh  of  the  peace,  especially  in  the  then 
state  of  Ireland,  for  there  were  grave  imputations  on 
the  conduct  of  the  jury  while  considering  tbeir  verdict 
in  a  capital  case ;  and  there  was  this  special  aggravation, 
that  Mr.  Gray  was  the  sheriff,  charged  with  the  protec- 
tion and  guardianship  of  the  jury,  which  fact  itseU 
afforded  a  special  ground  of  jurisdiotion.  The  officers 
of  the  oourt  have  always  been  held  specially  subject  to 
its  summary  control.  The  whole  jurisdiction  of  attach, 
meat  of  the  sheriff  for  oontempt  in  not  exeontiDg  writs 
rests  on  that  foundation,  and  there  are  many  instances 
of  its  exercise  against  the  sheriff — one  ourion^y  in  point.' 
It  is  not  likely  that  in  suob  a  case  a  oommittee  of  tbo 
House  of  Commons  will  present  a  report  reoommendina 
any  further  action  in  the  matter,  especially  as  it  ooola 
only  now  take  the  form  of  some  oeosore  upon  the  jodge 
for  disregarding  its  privilege. 

If,  indeed,  the  committee  were  one  for  inquiry  into 
the  law  as  to  contempt  of  oourt  in  general,  there  might 
be  a  good  deal  to  be  said ;  and  perbape  a  great  deal  of 
doubt  as  to  the  validity  of  the  modern  assertion  of  it 
by  the  judges,  more  especially  in  regard  to  utterances 
or  pablioations  by  strangers  out  of  court.  There  can 
be  no  donbt  that  some  more  recent  decisions — especially 
in  the  Tiohbome  oase — went  far  beyond  any  former 
authorities.  This  is  shown  by  the  simple  fact  that  Mr. 
Jastioe  Blaokbnm,  in  oommitting  Mr.  Whalley  and  Mr. 
Bkipwortb  for  more  words  attend  or  published  out  of 
court,  reflecting  on  the  court,  could  cite  no  cases  as 
authorities  except  thoee  of  Wellesley  and  Charlton, 
which  were  so  entirely  different  as  really  not  to  be  in 
point  at  idl.  A  brief  review  of  the  authorities  prior  to 
the  Tiohbome  oase  will  show  that  snob  a  course  had 
never  been  taken  in  a  court  of  law  before ;  and  that, 
though  similar  proceedings  bad  been  taken  in  the  Court 
of  Chancery  since  the  time  of  Lord  Hardwicke,  it  was 
reated  in  that  court  on  reasons  arising  out  of  its  proce- 
dure which  did  not  apply  in  ooarts  of  law.  It  was, 
moreover,  of  very  donbtfnl  legality,  though,  from  the 
nature  of  the  jurisdiction,  it  never  oonld  be  tested 
in  a  conrt  of  law,  as  a  committal  by  a  superior  oourt 
for  contempt  was  deemed  a  good  return  to  a  haheoi 
aorjnu.  Originally,  as  the  earlier  antboritiM  show,  the 
process  for  oontempt  was  only  deemed  applisable— u 
to  atrangera — in  oases  of  insult  to  the  conrt  in  its 
presence,  and  actual  obstruction  to  its  proceedinga ;  and 
so  strictly  was  the  joriadiction  limited  that  mere  words 
of  disrespect  towards  the  court,  not  in  its  presence, 
were  never  deemed  a  contempt,  unless  when  uttered  by 
a  party  served  with  its  process;  and  acts  contrary  to 
its  order  were  not  deemed  a  contempt  unless  committed 
by  parties  to  whom  its  writ  or  order  bad  been  directed. 
When  the  jurisdiction  of  the  Ooort  of  Obanoery  was 
established ,  it  originally  followed  the  law  in  this  respect", 
and  it  was  only  attempts  to  deter  witnesses  from  giving 
evidence  which  were  deemed  a  oontempt  (TotbiU's 
Beports).  It  was  not  until  the  time  of  Lord  Hardwioka 
that  the  doctrine  of  " ooDstmctive  contempts"  was 
established  in  the  Court  of  Chancery,  and  applied  to 
language  oat  of  coart  refleoting  on  the  court  or  preja- 
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dioial  to  the  suitors  (2  Atkins's  Beporbi).  His  ascen- 
doDoy,  especially  over  the  jadicatare,  was  great,  lastiof; 
for  twenty  years,  aad  it  enabled  him  to  establish  the 
iarisdiction  too  firmly  to  be  shakeo.  It  has  been  acted 
upon  in  that  coart  ever  since,  down  to  the  time  when 
that  oonrt  was  merged  in  the  "  High  Coart,"  and  since 
then  it  has  bean  exercised  in  the  ssine  way  by  the  judges 
of  the  Chancery  Division.  It  was  attempted,  in  the 
time  of  Lord  Mansfield,  to  assert  a  similar  jurisdiction 
in  conrta  of  law.  The  printer,  Almon,  made  a  libelloas 
attack  apoa  him  for  something  he  bad  done  in  his  office 
as  Chief  Justice,  The  Chief  Justice  desired  to  punish 
him  for  it  summarily  as  for  a  contempt ;  and  Mr.  Justice 
'Wilmot  supported  him  to  the  utmost,  and  prepared  an 
elaborate  jadgment  in  vindication  of  the  jnrisdiotion 
thus  attempted  to  be  asserted.  Bat  Mr.  Justice  Yates 
and  Mr.  Jostioe  Aston  dissented,  the  attempt  miscarried, 
the  piooeedlDg  was  abandoned,  and  the  judgment  never 
was  delivered.  The  case  in  the  form  in  which  it 
appeared  in  a  posthumous  publication,  without  any 
explanation,  has  often  been  cited  as  an  autharity ;  but 
it  is  really  no  aathority  at  all.  On  the  contrary,  the 
bistory  of  the  ease  shows  that  the  attempt  to  assert  the 
jurisdiction  was  novel  and  was  unBuccessfni,  which 
farther  appears  from  the  fact  that,  though  cases  from 
time  to  time  arose  of  a  similar  character — that  is, 
attempts  to  prejudice  a  pending  case  by  publications — 
these  were  never  dealt  with  as  contempt,  bat  by 
criminal  information  (see  JBirketuhaui'i  cate,  LofFt. ;  S,  v. 
Orny,  8  Barrow's  Reports ;  JR.  v.  JoUfi,  i  T.  B.  285). 

8o  continned  the  law  down  to  our  own  time  ;  and, 
aooordingiy,  as  already  noticed  in  the  cases  of  Whalley 
and  Skipworth,  no  authorities  could  be  cited  except  the 
oases  of  Wellesley  and  Charlton—Ksases  essentially 
different  It  is,  however,  to  be  borne  in  mind  thati 
sinee  the  Tichbome  case,  the  Judicature  Act  has  come 
into  operation,  oonstitnting  one  High  Coart,  vested 
with  aU  the  jurisdictioos  belonging  to  all  the  old  courts ; 
and,  as  this  jorisdiotion  of  contempt  bad  become  firmly 
vested  in  Chancery,  it  became  vested  in  the  High  Court, 
to  the  extent  to  which  it  had  thus  been  exercised  in 
Chancery.  That  jnrisdiction,  however,  had  only  been 
exercised  in  Chancery  while  a  snit  was  pending,  and  on 
the  ground  that  it  interfered  with  the  proceedings  of 
the  court.  Bnt  in  ooarts  of  law,  oases  have  occurred  in 
which  the  jorisdiction  has  been  exercised  over  counsel 
and  over  the  sheriff,  for  utterances  or  publications  after 
the  case  was  over.  These  cases,  which  are  curioasly  in 
point,  have  occurred  more  than  once  at  the  assizes;  and 
it  is  to  be  observed  that  all  the  courts  in  succession  held , 
in  the  case  ol  Sx  parte  Fernandez,  80  Law  J,  Rep.  C.  P. 
821,  that  ooarts  of  assize  have  in  this  respect  alt  the 
powers  of  the  courts  at  Westminster,  and  that  a  court 
of  assize  continues  while  its  commission  is  undeter- 
mined. Now  in  the  Court  of  Queen's  Bench  it  was  held 
many  years  ago  that  counsel  could  be  fined  for  language 
in  court  reflecting  on  a  juror :  Se  Pater,  33  Law  J.  Rep. 
H.  C.  142  ;  and  in  the  case  of  Mr.  Charley,  in  1870,  the 
late  Mr.  Justice  Willes,  at  the  Manchester  Assizes,  held 
him  amenable  to  the  summary  jurisdiction  of  oontempt 
for  a  publication  reflecting  npon  the  jury  in  a  case  that 
had  been  tried.  The  learned  judge  caused  Mr.  Charley 
to  be  summoned  before  him,  and  asserted  in  the  strongest 
terms  that  he  had  been  guilty  of  a  grave  contempt,  and 
only  abstained  from  inflicting  some  sentence  upon  him 
in  consideration  of  his  prompt  submission  and  the  iuter- 
oeasion  of  Mr.  Aspinall,  as  the  leading  counsel  present. 
Then  there  was  the  case  of  Mr.  Svelyn,  the  sheriff  of 
Surrey,  who,  in  i860,  was  brought  before  the  judges  of 
assize  and  fined  £fiOO  for  a  placard  posted  outside  the 
court  refiectine  on  the  judges.  That  coarse  was  taken 
by  the  judges  of  assize,  the  late  Lord  Chief  Justice  and 
Mr.  Justice  Blackburn,  with  the  sanction  of  the  Lord 
Chancellor,  whom  they  consulted ;  and,  exclndicg  the 
point  as  to  privilege,  it  goes  the  whole  length  of  the  case 
of  Mr.  Gray,  except,  indeed,  that  his  case  was  far  more 
serious  than  Mr.  Evelyn's,  and  far  worse  than  Mr. 
Charley's,  as  the  publication  by  Mr.  Gray  imputed  gross 
misconduct  to  the  jury,  who  had  just  given  a  verdict  of 
goilty  on  a  capital  case,  and  it  was  calculated  to  bold  them 


up  to  popular  vengeance.  The  case,  therefore,  in  its 
character  was  as  bad  as  can  possibly  be  conceived ;  and, 
if  it  did  not  actually  amoant  to  a  breach  of  the  peace,  it 
was  calculated  to  incite  to  something  far  worse.  More- 
over, it  was  the  conduct  of  the  officer  of  the  court,  whose 
pecujiar  function  it  was  to  protect  the  court,  and  uphold 
its  proceedings,  and  sustain  and  enforce  the  justice  of 
the  realm.  It  is  very  unlikely  that,  in  each  a  case,  a 
committee  of  the  House  of  Commons  will  see  any 
reason  to  recommend  the  House  to  interpose  and  take 
any  step  that  might  appear  to  reflect  npon  the  judge, 
or  weaken  the  power  of  the  judicature  to  uphold  the 
respect  dae  to  justice  from  their  own  officersL — Laie 
Journal. 


ABBEABS  01*  BENT  (IRRLAMD)  ACT,  1883. 

The  following  Instntctiona  to  Investigators  have  been 
issued : — 

Having  regard  to  the  danger  that  tenants  mn  of 
being  excluded  from  the  benefits  of  the  Act  through 
their  not  making  a  sufficient  payment  pursaant  to 
section  1,  sub-section  1  (a),  the  Land  Commissioners 
empower  yon,  where  a  tenant's  application  is  referred 
to  you  for  investigation,  to  issue  in  any  such  case  to 
a  tenant  who  may  apply  to  yon  for  same,  a  receivable 
order  authorising  him  to  lodge  in. bank  to  the  credit 
of  the  Land  Commission  the  particular  sum,  which, 
npon  the  investigation,  yon  may  consider  he  is  bonnd 
to  pay  to  hJB  lan^ord  in  order  to  obtain  the  beneflta  of 
the  Act. 

If  therefore  it  appears  npon  investigation  that  a 
tenant  has  not  paid  or  satisfied  the  entire  of  the  rent 
for  "  the  year  expiring  as  aforesaid,"  and  that  a 
farther  payment  is  requisite  for  the  purpose,  the 
Investigator  will  inform  the  tenant  that,  if  he  so 
desires,  he  can  have  a  receivable  order  enabling  him 
to  lodge  the  necessary  amount  in  any  branch  bank 
of  the  district  on  or  before,  bvt  not  after,  the  30th 
November. 

The  Investigator  shall  then,  if  requested,  fill  ap  and 
sign  one  of  the  forms  of  orders  herewith  sent,  specifying 
the  particular  sum,  and  the  tenant  can  lodge  the 
amount  in  any  bank  with  such  order. 

The  foil  of  the  receivable  order,  filled  in  the  same 
way  as  the  order  itself,  is  to  be  attached  by  the  Inveiti* 
gator  to  the  tenant's  application  in  form  £!. 


THE  SPECIFIC  PERFORMANCE  OF  CONTRACTS 
FOR  THE  BALE  OF  SHARES  IN  CORPORA. 
TIONB. 

The  tendency  of  courts  of  equity  to  extend  their 
jurisdiction  to  enforce  the  speclno  performance  in  the 
case  of  contracts  for  the  sale  of  personal  property  has 
certainly  been  productive  of  some  uncertainty  as  to 
what  wUl  be  the  result  of  proceedings  in  a  given  case 
nnlesB  an  authoritative  decision  on  a  similar  statement 
of  facts  has  been  rendered  by  the  court  in  which  relief 
is  sought.  The  ancient  practice  of  confining  the  juris- 
diction,  for  the  most  part,  to  oases  where  the  coutraol 
was  for  the  sale  of  real  estate,  however  much  it  might 
be  criticised  as  setting  up  an  arbitrary  rule  for  which  no 
satisfactory  reason  could  be  given,  at  least  produced 
harmony  and  uniformity  in  the  decisions,  and  foroished 
guidance  in  practice.  This  limitation,  with  exceptional 
jurisdictioo,  assumed  in  cases  where  the  subject  of  sale 
was  of  no  general  value,  and  was  valuable  chiefly  to  the 
person  seeking  its  delivery  to  himself,  and  who,  unless 
there  were  delivery  in  specie,  would  be  without  adequate 
remedy,  was  generally  recognised  in  the  early  English 
cases.  It  is  stated  generally  in  the  books  that  the 
practice  of  decreeing  specific  performance  of  contracts 
for  the  sale  of  real  estate,  and  of  declining  to  so  enforce 
those  for  the  sale  of  personal  property  arose,  not  oat  of 
the  inherent  differences  between  real  and  person  estate, 
but  becaase  an  action  at  law  for  damages  for  breach  of 
the  contract  for  the  sale  of  real  estate  did  not  afford 
adequate  relief,  while  each  action  did  fully  oompensata 
When  a  bargain  for  the  sale  of  personal  property  waa 
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not  oompleted.  The  great  ioorease  in  wealth,  the  more 
intimate  and  inyolved  basinesa  and  oommeroial  ioter- 
ooorse  between  individnali  and  oommanities,  the  new 
and  divers  forms  wfaioh  righta  in  property  have  taken, 
long  since  rendered  this  doctrine  too  narrow  to  meet 
the  necessities  produced  by  changed  oironmstanoes, 
and  the  extension  ot  jarisdiotion  in  equity  to  deoiee 
■pecific  performance  in  a  great  variety  of  oontraots  of 
■ale  has  followed.  The  extension  of  the  power  of  the 
court  to  enforce  contracts  for  the  sale  of  stock  in 
corporations  and  other  securities  that  are  bought  and 
sold  in  the  stock  markets  of  the  world  seems  to  be  a 
■tap  in  the  direction  of  general  enforcement  of  contracts 
to  sell  personal  property  of  every  kind.  An  examination 
ot  the  authorities  shows  that  speoiflc  performance  of 
contracts  of  this  kind  is  decreed  by  some  courts,  and 
denied  by  others,  under  almost  similar  circumstances. 
In  the  early  case  {Cuddte  v.  Sutter,  6  Yin.  Ab.  638), 
decided  in  1719,  the  court  declines  to  order  specific 
performance  of  a  contract  for  the  sale  of  £1,000  of  South 
8ea  Company  stock,  saying  that  there  is  no  difference 
between  this  £1,000  of  stock  and  any  other  £1,000,  and 
leave  the  plaiutifi  to  seek  his  remedy  at  law  where  it 
can  be  fully  secured.  In  Dolortt  v.  RoihtchUd  (1  Sim. 
ft  Stuart,  690),  decided  in  1824,  without  commenting  on 
Ouddee  v.  SvtUr,  and  disregarding  its  authority,  the 
Yice-Chanoellor  says,  that  a  bill  asking  specific  per- 
formanoe  of  a  contract  for  the  sale  of  Neapolitan  stock 
will  lie,  because  the  remedy  at  law  may  not  be  efficient, 
since  the  defendant  may  be  irresponsible,  and  anable  to 
respond  to  a  judgment  for  damages.  In  Clark  v.  Flint 
(22  Pick.  231),  where  a  bill  is  brought  to  obtain  delivery 
of  a  ship  according  to  a  oontrtbot  of  sale,  Wilde,  J., 
referring  to  the  doctrine  that  equity  will  grant  relief 
because  the  effioienoy  of  the  legal  remedy  depends  on 
the  solvency  of  the  defendant,  says,  that  "  the  doctrine 
ought  to  be  laid  down  with  some  limitation,"  but 
approves  it  if  actaal  insolvency  be  shown.  It  is  entirely 
true  that  for  this  reason  there  might  be  a  failure  of 
justioe  between  the  parties ;  but  the  general  application 
of  the  rule  would  extend  the  exercise  of  this  power  of 
the  court  to  the  enforcement  of  all  contracts  for  the 
sale  ot  personal  property,  even  to  those  for  the  sale  of 
general  merchandise,  which  all  courts  agree  are  not  so 
enforceable.  In  Ounmft  v.  Albreeht  (12  Sim.  189), 
decided  in  1841,  specific  performance  of  an  agreement  ix> 
■ell  shares  in  the  London  and  Sonthampton  Railroad  is 
decreed ;  and  the  Yioe-Chanoellor  says,  that  such  stock  is 
not  analogous  to  Government  stock,  becanse  it  is  limited 
in  amount,  and  not  always  to  be  had  in  the  market. 
This  decision  htw  been  repeatedly  confirmed  in  England : 
U:heale  v.  Kmvard,  8  De.  O.  &  J.  27  ;  Pariih  v.  Pari$h,  82 
Bsav.  207.)  lu  Conneotiont,  a  contract  for  the  sale  of 
bank  shares  is  treated  Hke  one  for  the  sale  of  flour, 
corn,  or  the  public  funds,  and  specific  performance 
refused :  {CovUt  v.  Wkitman,  10  Conn.  120.)  In  New 
Hampshire  the  same  rule  prevails :  {Ecutman  v.  Plumer, 
46  N.  H.  464.)  In  Rou  v.  Union  Pacific  R.  R.  do.  (Wool^. 
0.  C.  26),  Mr.  Justioe  Miller  says,  the  rule  should  be 
the  same,  whether  railroad  shares  or  Government  bonds 
are  the  subject  of  the  contract,  and  questions  the  pro- 
priety of  making  the  distinction  mentioned  in  the  Eng- 
lish case.  This,  however,  arguendo,  as  the  case  turned 
on  other  aonsiderstions.  In  Pennsylvania  {Stratburg  R. 
R.  Co.  V.  Schtemaeht,  21  Fenn.  220),  the  court  declines  to 
enforce  specifloally  a  snbscription  agreeing  to  take  stock 
in  a  railroad,  and  says  the  remedy  at  law  is  complete. 
In  another  case  in  the  same  State  (Foil's  appeal,  91 
Fenn.  434),  a  bill  was  brought  to  compel  the  transfer  of 
fifteen  shares  of  a  national  bank.  The  plaintiff  had 
purchased  a  large  number  ot  the  sharen,  and  contracted 
for  the  sale  to  him  ot  the  fifteen  shares  in  question, 
which,  secured,  would  give  him  a  majority  of  the  whole 
number.  The  oonrt  declines  to  enforce  his  contract, 
and  says  that  a  national  bank  is  a  ;uari-pabIio  institu- 
tion, that  the  note-bolders,  stockholders,  and  depositors 
are  to  be  protected ,  and  that  those  wonld  not  be  benefited 
by  the  concentration  of  the  majority  of  the  stock  in  the 
bands  of  one  man ;  also,  that  the  court  is  not  to  use  its 
extraordinary  power  to  assist  in  "  misoellaneooB  stock- 


jobbing operations,"  and  that  the  end  sought  to  be 
obtained  by  the  bill  is  against  public  policy.  Nothing 
is  said  about  the  adequacy  of  legal  remedy.  If  the 
language  ot  the  court  means  that  it  will  decline  to 
enforce  a  contract  for  the  sale  of  shares  of  stock  on  the 
ground  that  it  is  improper  to  enforce  snoh  oontracte 
because  " miscellaneons  stock'jobbing  operations"  are 
unlawful,  it  is  placing  such  contracts  on  a  different 
level  with  other  contracts  relating  to  personal  property, 
and  announcing  that  they  are  not  entitled  to  the  con- 
sideration ot  courts  of  equity.  It  is  difficult  to  see  why 
a  capitalist  may  not  lawfully  and  properly  bny  all  the 
shares  of  any  corporation  that  are  purchasable,  and 
why,  if  his  purchase  of  the  first  lot  be  entoreeable  in 
equity  against  his  vendee,  his  purchase  of  the  last 
fifteen  shares  is  not  equally  so,  though  the  effect  of 
securing  them  be  to  make  him  the  owner  of  a  majority 
ot  the  whole  stock.  The  conrt,  in  this  case,  assumed 
that  the  note.'holders,  depositors,  and  stockholden 
wonld  be  injuriously  affected  by  a  ooncentration  ot  a 
majority  ot  the  stock  in  one  man's  hands,  and  that, 
therefore,  it  would  be  against  public  policy  to  allow  the 
bill.  It  is  not  clear  what  is  the  purport  ot  the  phrase 
"miscellaneons  stock-jobbing  operations."  But  it  is 
evidently  intended  by  it  to  condemn  the  transaction  in 
some  way,  though  the  facts  show  that  the  vendee  (and 
appellant)  was  the  actual  owner  of  the  shares,  and  made 
a  contract  for  their  sale  binding  at  law,  which  ought  to 
relieve  the  transaction  from  the  imputation  of  being  one 
of  stock  gambling,  when  the  vendee  is  not  the  owner  ot 
the  shares  at  the  time  ot  sale,  and  the  real  transaction 
is  simply  a  wager  on  the  future  price.  The  fact  that 
the  result  of  decreeing  specific  performance  is  to  place 
one  party  in  control  of  a  majority  ot  the  shares  of  a  cor- 
poration, alone  does  not  appear  a  sufficient  reason  for 
denying  the  relief  asked  for  in  the  bill.  The  other 
shares  may  be  owned  or  controlled  by  an  adverse 
interest  which  opposes  the  plaintiff's  proceedings,  and 
the  direct  result  of  the  court's  inaction  wonld  be  to  give 
this  interest  the  control  instead  of  the  plaintiff,  who  has 
been  more  diligent,  and  purchased  the  balance  of  power. 
The  court  is  deciding  virtually  who  shall  control, -whether 
it  allows  or  denies  the  plaintiff's  bill.  A  petition  for  a 
writ  of  mandamiu  is  filed  after  a  disputed  election  ot 
officers  in  a  parish  where  the  parties  were  almost 
evenly  divided,  and  the  case  turns  on  the  legality  of  a 
single  vote  oast.  It  could  not  be  claimed  that  the  court 
should  decline  to  act  on  the  ground  that  it  is  against 
public  policy  to  assist  one  set  of  electors  in  controlling 
a  onrporatioo,  it  it  be  shown  that  their  candidates  were 
rightfully  chosen.  In  Baldwin  v.  Commonuealth  (11  Bush, 
Ky.  417),  specific  performance  is  enforced  when  the 
State  authorities  sold  shares  in  a  turnpike  in  accordance 
with  anthority  conferred  by  the  Legislature.  In  Zeac4  v. 
Foba  (11  Gray,  606)  specific  performance  is  decreed  ot 
an  agreement  of  compromise  which  provided  for  the 
transfer  ot  shares  in  a  oorporation,  and  for  the  con- 
veyance of  real  estate.  The  court  says  that  it  will  not 
undertake  to  decide  whether  a  suit  in  equity  can  be 
supported  for  the  sola  purpose  ot  enforcing  a  contract 
for  the  sale  ot  shares  in  a  corporation ;  but  that,  as  the 
court  will  give  relief  for  that  part  of  the  agreement 
whioh  relates  to  the  conveyance  of  real  estate,  it  will 
also  entertain  jurisdiction  of  the  whole  agreement. 
Todd  V.  Taft  (7  Allen,  871)  is  cited  in  some  of  the  text, 
books  as  following  the  doctrine  ot  Dunatft  v.  Albreeht, 
in  holding  that  contracts  for  the  sale  of  stock  are  to  be 
specifically  enforced  in  the  same  manner  as  those  for 
the  sale  of  real  estate.  An  examination  of  the  case 
shows  that  such  statement  is  not  exact.  A  bill  in 
equity  was  brought  tor  specific  performance  ot  this 
agreement :  ■*  Received  of  A.  B.  his  note  for  $6,200^ 
dollars  six  months  from  date,  for  which  I  agree  to 
transfer  and  deliver  to  said  A.  B.  or  bis  order  fifty 
shares  of  the  Providence  and  Worcester  Railroad  stock, 
upon  the  condition  that  said  note  is  paid  at  maturity, 
without  grace,  and  I  am  to  have  dividends  upon  said 
stock  and  deduct  same  from  note  at  matnrity,  said  A.  fi. 
to  have  fnll  power  to  vote  upon  said  stock.  (Signed) 
B.  T."    It  appeared  in  evidence  that  the  parties  bad 
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net  before  the  matarit^  of  the  note,  aud  that  the 
plaiatifi  aaked  the  defeadaat  if  he  would  renew  the 
Dote,  and  apoke  of  it  aa  matariog  on  the  first  and  fourth 
of  the  month,  by  mistake,  sopposing  that  he  waa 
entitled  to  days  of  graoe ;  that  telegrams  and  letters 
were  exchanged  which  reealted  in  the  plaintiff's  calling 
on  the  defendant  on  the  fourth  of  the  mouth  and 
demanding  the  transfer  of  the  stock ;  also,  that  the  stock 
was  worth  1,200  dollars  more  than  when  the  contract 
was  made.  The  defendant  declined  to  accept  the 
money  and  transfer  the  stock.  In  the  opinion  the  court 
Bays  that  the  contract  was  an  executory  one  by  A.  B.  to 
eonvey  the  stock  upon  certain  conditions;  but  that, 
practically,  as  regards  the  lights  of  the  plaintiff,  it 
oreated  all  the  liability  to  make  payment  that  would 
have  attended  a  purchase  and  transfer  of  the  stock. 
And  further,  "  In  the  view  we  take  of  this  case,  it  is  to 
be  dealt  with  in  equity  much  like  the  case  of  a  sale  of 
■took,  absolute  on  its  face,  but  in  fact  designed  to 
Beonre  the  payment  of  a  certain  sum  of  money  upon  a 
future  day  certain,  when  a  bond  or  other  proper  writing 
ia  given  by  the  vendee,  undertaking  to  transfer  the 
■hares  to  the  debtor  upon  payment  at  the  day  named  of 
the  sum  stated.  It  is  so  for  the  reason  already  stated, 
that  Famnm  had  become  the  debtor  of  Taft  for  the 
balance  of  the  purchase  money:  {Jontt  t.  AoMim,  20 
Maine,  3S1.)  It  seems,  therefore,  to  be  a  proper  oaae 
for  relief  from  forfeiture  of  a  right,  occasioned  oy  want 
of  exact  performance  by  the  party  on  the  day  stipulated 
in  the  agreement,  if  there  exist  such  ground  for  relief  aa 
entitles  the  party  to  the  aid  of  a  court  of  equity."  The 
oourt  finds  that  the  evidence  showed  a  neglect  on  the  part 
of  the  defendant  to  inform  the  plaintiff  of  the  precise  day 
of  payment  and  acquiescence  in  the  plaintiff's  error  as  to 
the  day,  and  decrees  specific  performance.  It  is  to  be 
noticed  that  nothing  is  said  in  the  opinion  of  the 
authority  of  Dwaeuft  v.  AVtrtchl  and  the  English  oases 
following  it,  or  of  the  jurisdiction  of  courts  of  equity  to 
enforce  speoifloally  simple  contracts  for  the  sale  of  stock ; 
%  singular  omission,  certainly,  if  the  court  were  passing 
upon  a  doubtful  question,  and  one  hitherto  never 
decided  in  this  State.  The  decision  seems  to  be  put 
fairly  by  the  court  on  the  ground  that  is  was  "  a  proper 
case  for  relief  from  forfeiture  of  a  right  occasioned  by 
want  of  exact  perfonnanoe."  And,  as  the  oonclnaion 
must  have  bean  the  same  had  the  Bnbject  of  sale  in  the 
agreement  been  ten  bales  of  cotton  or  a  cargo  of  flour,  it 
does  not  seem  to  be  correct  to  cite  the  oaae  as  a  deoiaion 
of  the  Maesachnsetta  court,  that  contracts  for  the  sale 
of  stock  are  to  be  enforoed  as  of  course.  It  is  not  to  be 
expected,  perhaps,  that  the  various  decisions  BbaU  be 
found  to  state  a  uniform  principle  which  is  to  be  appli- 
cable in  all  like  case*,  since,  although  the  eqniteble 
discretion  which  is  exercised  in  determining  each  case 
is  a  sound  discretion  governed  by  precedento  and 
authorities,  the  different  cironmstauces  attending  eaoh 
ease  are  sufficient  in  many  instances  to  explain  the  ooa- 
olusion  reached.  In  Jhmcuft  v.  Albrtcht  the  issne  was 
dearly  defined  and  simple,  and  the  decision  was  reached 
that  contraoto  for  the  sale  of  stock  in  corporations  were 
enforceable  because  the  plaintiff  had  not  a  complete 
remedy  at  law.  There  was  no  evidence  in  the  case 
that  the  shares  could  not  be  had  in  the  market,  or  that 
there  was  any  difficulty  in  ascertaining  their  exact  value 
■0  that  a  jury  oonld  assess  damages  for  the  broken  con- 
tract at  law ;  either  of  which  circumstances  existing 
might  be  good  groaud  for  deoreeing  specific  performance 
and  delivery.  Are  the  reasons  given  for  that  decision 
applicable  in  this  country,  where  the  shares  bargained 
for  are  sold  daily,  and  pass  from  hand  to  hand  with  as 
little  formality  as  accompanies  the  transfer  of  a  pro- 
missory note  7  The  shares  of  most  of  our  railways, 
banks,  and  the  large  mannfaotnring  oompanies  are  the 
•ubject  of  daily  sale  at  the  stock  exchange  of  New  York 
and  other  cities,  and  their  price  quoted  with  the  same 
frequency  as  that  of  English  consols  or  United  Stetes 
bonds.  One  hundred  or  one  thousand  shares  of  the 
Western  Union  Telegraph  Company  or  the  Union 
Paoiflc  Bailroad,  for  example,  are  oKlinarily  quite  as 
XMdily  obtained  as  100,000  dole.  U.  S.  4's ;  and  any 


lot  of  those  amounto  answer  the  reqnirementa  of  a 
oontraot  for  their  sale  as  well  as  the  lot  owned  by  the 
vendee.  Indeed,  it  oan  hardly  be  said  of  some  of  our 
stocks,  as  it  was  by  the  'Vioe-Chancellor  in  the  case 
before  him,  that  they  are  limited  in  amount.  The 
reasons  given  in  Duncu/t  v.  Albrtekt  for  decreeing  specifle 
perfcrmaDce  seem  to  exist  in  almost  all  conceivable 
oases  where  personal  property  is  the  subject  of  the 
contract;  the  kind  of  property  is  liinited  in  amount, 
and  may  not  be  always  obtainable  in  the  market.  And 
unless  oourte  of  equity  are  to  take  the  ground  that 
natural  jastioe  requires  the  enforcement  by  them  of  all 
valid  oontraots,  the  doctrine  of  Duneuft  v.  Albneht,  if 
applied  here  to  contracts  for  the  sale  of  securities 
which  are  frequently  quoted  and  sold,  seems  to  be 
anomalous  and  to  extend  jurisdiction  to  oases  where 
there  is  full  and  complete  remedy  to  be  had  at  law.— 
American  Lena  Rtviac. 


APPOHTTMEirTS  AlTD  PSOMOTIOHS. 

NoTA  Bsra.— Infomutlon  Intended  for  pnbllestion  under  the  sbors 
hesdtnf  iboold  rcKh  as  not  later  tluin  Frida7  mominc  In  oaeb 
week,  u  pnbUcatlon  Is  otlianrlee  delajed. 

Mr.  J.  Q.  Bwift  ICacNeill,  A.M.,  Barrister-at-Law, 
has  been  appointed  Professor  of  Constitutional,  Crimi- 
nal, and  Crown  Iiaw  at  the  King's  Inns. 


BOOKS   BECEITED. 

A  Coneiie  Sxpoiiiion  of  the  new  Oonveyaneing  Aelt,  1881 
A  1881,  and  of  the  SoUciton'  Remuneration  Act,  and  tAe 
Oeneral  Order  thereunder :  with  PraetictU  BinU,  and  an 
Appendix  containing  the  Aeti  and  Order.  Third  Edition. 
By  AsTBOB  Underhill,  LL.D.,  of  Lincoln's  Inn, 
Barrister-at-Law,  &c.,  asBiBted  by  Habbt  Ldtdbat 
Manbt,  M.  A.,  of  Lincoln's  Inn,  Bairister-at-Law.  Lon- 
don :  Richard  Amer,  Law  Publisher,  Bookseller  and 
Binder,  Lincoln's  Inn  Qate,  Carey-street,  W.C.     1882. 

Oauell't  lUuttrated  Almanae  for  1883.  Londbn,  Paris,  and 
Hsir  York  :  CasseU,  Petter,  Galpin  &  Co. 

Our  Bappy  Pamilg :  Being  the  Little  FoOa  Anmmal  fitr 
188S.  London,  Paris,  and  New  York :  Cassdl,  Fett«r, 
Galpin,  &  Co, 


LAW  STITDEirTS'  JOTTEZTAL. 

KINO'S  INNS. 

HONOB  EXAMINATI0N.-2ficH  OCTOBER.  1882. 

Tri  Law  or  MoxTO&oa  or  Bbai,  Eai&n. 
fisamtner— Pass  F.  Whitb,  Esq.,  Q.O. 

1.  Why  is  parol  evidence  admissible  to  prove  that  an 
absolute  conveyance  of  land  is  in  reality  a  redeemable 
■eourity  ? 

2.  What  is  an  equitable  mortgage^  and  in  what  ways 
may  it  be  oreated  1  What  was  dedded  by  RimtU  v. 
RuiiM% 

8.  The  trustee  of  a  settlement  deposits  the  title  deeds 
of  the  settled  lands  as  a  security  for  an  advance  without 
notice  of  the  settlement.  Are  the  oestuis  que  trust 
affected  by  the  lien  ?    Why  is  this  so  7 

4.  In  what  case  is  it  advisable  to  take  a  mortgage  by 
way  of  snb-lnase  7  State  tbe  ordinary  form  of  such  a 
mortgage,  and  what  covenante  and  powers  are  now 
implied  where  the  mortgagor  oonveya  as  "  Beneficial 
Owner?" 

6.  What  is  a  judgment  mortgage?  Explain  the  pro- 
cess of  making  a  judgment  a  charge  on  real  estate  in 
Ireland. 


Digitized  by 


Google 


Nov.  18,  1882.]      AND  SOLICITORS'  JOURNAL. 


569 


6.  On  what  footing  is  s  mortgagee  in  poaaeaaion  bound 
to  aooonnt  t    What  are  annual  reats  t 

7.  Give  the  anbstanoe  pf  Seotiona  40  and  42  of  the 
Btatate  of  Limitationa,  S  A  i  William  IV.,  o.  27,  as 
affecting  mortgagea,  and  atate  how  Bection  40  has  been 
amended  by  the  Beal  Property  Limitation  Act  of  1874, 
and  aa  from  what  date  r 

8.  What  alteration  in  the  law  of  mortgage  waa 
effected  by  Locke  King's  Act,  17  ft  18  Vict.,  o.  118  ? 
From  what  time  did  it  take  effect  ? 

9.  How  haa  Locke  King'a  Act  been  amended  by  the 
sabaeqaent  Acta,  80  &  81  Yiot.,  o.  69,  and  40  is  41  Vict., 
0.  84,  respectively  r 

10.  Can  a  mortgagee  on  being  paid  off  be  compelled 
to  assign  the  debt  and  aeonrity  to  a  third  person  r 
Whysof 

11.  What  are  the  rights  of  a  mortgagee  in  the  eyent 
of  his  debtor's  bankroptoy  7 

12.  A.  mor^ages  Blackaore  for  £1,000  to  B.  in  1879, 
and  Whiteaore  tor  £8,000  to  B.  in  1882,  can  A.  redeem 
one  of  these  mortgagea  withont  redeeming  the  other  r 

18.  What  is  the  order  of  priority  between  registered 
legal  mortgagea  and  equitable  mortgtLgea  by  deposit 
withont  writing  f  Oan  yon  cite  any  leading  authority, 
in  Ireland  or  England,  on  this  point? 


inCHAELMAB  BITTINQS,  1882. 

The  following  gentlemen  hare  been  admitted  aa 
Btndents  of  Law  : — 

1.  Edward  Marmadnke  Sellora,  Student,  T.C.D., 
eldest  aon  of  Michael  Sellora,  of  Oeorge'a-atreet,  in  the 
City  of  Limerick,  Eaq.,  Solicitor. 

2.  Jamea  Benjamin  Byrne,  Btndent,  T.O.D.,  only  son 
of  John  A.  Byrne,  of  Leeaon-atreet,  in  the  City  of 
Dublin,  Esq.,  Q.C. 

8.  Beginald  Thomaa  Harria,  B.A,  University  of 
Dablin,  youngest  aon  of  William  Wallace  Harria,  of 
Hountjoy-aqnaie,  in  the  City  of  Dublin,  Esq.,  LL.D., 
Barrister-at  -  Law. 

4.  Daniel  James  Wilson,  Student,  T.C.D.,  eldest  son 
of  the  Bev.  If  ervyn  Wilaon,  (^  Camus  Rectory,  Strabane, 
in  the  County  of  Tyrone. 

6.  Fercival  David  William  Campbell  Oanssen,  Student, 
T.O.D.,  eldest  aon  of  D.  Campbell  Gaaaaen,  of  Shane- 
mullagh  HoQse,  in  the  County  of  Londonderry,  Eaq., 
Barrister-at-Law,  J.P. 

6.  William  Charlea  Gardner,  Student,  T.C.D.,  eldest 
son  of  Bobert  Gardner,  of  Clyde-road,  in  the  County  of 
Dublin,  Esq. 

7.  J.  Barcroft  Anderson,' Student,  T.C.D.,  only  aon  of 
Samuel  Lee  Anderson,  of  Lower  Bagot-atreet,  in  the 
City  of  Dublin,  Esq.,  Barrister-at-Law  and  Crown 
Bolicitor. 

8.  William  Sallivan,  Student,  T.C.D.,  second  surviving 
son  of  The  Right  Hon.  Sir  Edwaid  SaUivan,  Bart.,  of 
Fitzwilliam-plaoe,  in  the  City  of  Dublin,  Master  of  the 
Bolls. 

9.  George  Arthur  Mahon,  B.A.,  TToiversity  of  Dublin, 
elder  aon  of  Henry  Walahe  Mahon,  late  of  Weatport, 
in  the  County  of  Mayo,  Esq.,  M.D.,  R.M.,  deceased. 

10.  Henry  Thomaa  Hnlbert  Hewetaoo,  Student, 
T.O.D.,  eldest  son  of  Henry  Alexander  Hewetson,  of 
Aughnaoloy,  Ballybraok,  in  the  Connty  of  Dublin,  Esq., 
J.P. 

11.  William  Cotter  Btnbbs,  Btndent,  T.C.D.,  only 
son  of  the  Bev.  John  William  Stubba,  of  Fort  William, 
Fioglas,  in  the  County  of  Dublin,  D.D.,  S.F.T.C.D. 

12.  Charles  William  Henry  Donne,  Student,  T.O.D., 
only  aon  of  Williabi  Dunne,  late  of  the  City  of  London- 
derry, Esq.,  M.D.,  deoeaaed. 

18.  Robert  James  Drake,  B.A,  University  of  Dnblin, 
third  son  of  John  Drake,  late  of  Banbridge,  in  the 
County  of  Down,  Eaq.,  deceased. 

14.  Andrew  Breakey  Hamilton,  M.A,  Queen's  Uni- 
versity, third  son  of  the  Rev.  Samuel  Hamilton,  of 
SaintOeld,  in  the  County  of  Down. 


16.  Thomas  Harrison,  B.A,  Qneen'a  University, 
eldest  aon  of  William  Harriaon,  late  of  Ballyoowan  in 
the  Connty  of  Down,  Farmer,  deceased. 

16.  John  Stanley,  Student,  T.C.D.,  only  aarvivlng  boo 
of  Colonel  Edward  Stanley,  of  Bummer-hill,  in  the 
County  of  Armagh. 

17.  Richard  Eeene  Okunble,  Btndent,  T.C.D.,  aeoond 
son  of  Richard  Wilaon  Gamble,  of  Fitzwilliam-aqnare, 
in  the  City  of  Dnblin,  Esq.,  Q.C,  Connty  Court 
Judge. 

18.  John  Beach  Bandford,  Student,  T.C.D.,  eldest  sou 
of  the  Bev.  William  Sandford,  of  Olonmel,  in  the  County 
of  Tipperary,  M.A 

19.  George  Comerford  Green,  Student,  T.C.D.,  third 
son  of  James  Sallivan  Green,  of  Leeaon-atreet,  in  the 
City  of  Dublin,  Esq.,  Q.O. 

20.  Daniel  Martin  Wilson,  Student,  T.C.D.,  fifth 
aon  of  the  Rev.  David  Wilaon,  of  the  City  of  Limerick, 
D.D. 

31.  Edward  Franois  Ennis,  Btndent,  T.C.D.,  second 
son  of  Edward  Armstrong  Ennis,  of  Orosveoor-road, 
Rathgar,  in  the  Connty  of  Dublin  Esq.,  Solicitor. 

22.  John  Donaldson,  M.A.,  Qneen'a  Univaraity,  fourth 
aon  of  the  Rev.  Joseph  Donaldaon,  late  of  the  Manaa, 
Fermoy,  in  the  Connty  of  Cork,  M.A.,  deoeaaed. 

28.  Jamea  Moody  Lowry,  B.A.,  University  of  Dnblin, 
eldest  son  of  Thomas  Kennedy  Lowry,  late  of  Bally- 
trim,  Killylesgli,  in  the  County  of  Down,  Esq.,  Q.d., 
deceased. 

24.  Brinsley  John  Hamilton  Fitzgerald,  B.A.,  Uni- 
versity of  Oxford,  fourth  aon  of  Sir  Peter  Fitzgerald,  late 
of  Valentia,  in  the  Connty  of  Kerry,  Knight  of  Kerry, 
deoeaaed. 

25.  Coleman  Byrne,  Student,  T.C.D.,  aeoond  son  of 
William  L.  Byrne,  of  Longhrea,  in  the  Connty  of 
Galway,  Eaq. 


THE   INCORPORATED   LAW    SOCIETY 
OF  IRELAND. 

Final  Exakiitatiok  vob  AppBiiiTian  to  Souorobs, 
PuntuaU  to  Hu  AUomegt  and  SoUdtori  Act  (Ireland),  1866. 

MICHAELMAS  SITTINGS  EXAMINATION,  1882. 

PsAOTicH  or  TBI  ComiT  or  BaxKBUPici. 

Mr.  Fntni.iTBB,  M.P.,  EMimmtr, 

1.  Define  any  three  acta  of  Bankruptcy,  other  than 
the  filing  of  a  Declaration  of  Inaolvency — and  an 
Aaaignmeot  in  tmat  for  the  benefit  of  Creditora? 

3.  Sappoae  a  aberiff  to  levy  by  aeiznre  and  aale  th« 
amount  of  an  execution  againat  the  gooda  of  a  trader, 
what  are  the  dntiea  of  the  aneriff  in  reapeot  of  the  money 
so  levied,  and  when  does  the  execution  creditor  become 
entitled  to  get  the  amonnt  from  the  sheriff  T 

8.  If  a  bankrupt  or  arranging  debtor  shall  have  oon> 
tracted  a  debt  payable  by  instalments,  can  the  creditor 
prove  in  the  bankruptcy,  or  arrangement  matter  for  the 
inatalmenta  not  due  at  the  filing  of  the  petition  r 

4.  At  the  aitting  to  adjudicate  a  trader  on  the  petition 
of  a  creditor,  state  what  matters  mnat  be  proved  t  If  on 
the  petition  of  a  debtor,  state  what  matters  must  be 
proved  1 

6.  State  under  what  oiranmstances  the  Resolntion  or 
Agreement  of  Creditors,  confirmed  by  the  Court  at  the 
second  private  aitting  in  an  arrangement  matter,  can 
be  altered  or  annulled :  What  proceedings  should  be 
taken  to  alter  or  annul  same  ;  and  what  will  be 
requisite  to  render  the  altered  or  annulled  Resolution 
valid? 

6.  If  the  Conrt  commits  a  person  to  prison  for  not 
fnlly  answering  to  its  aatiafaotion,  what  is  abaolutely 
necessary  for  the  Solicitor  having  the  oarriage^^^  of  the 
proceedings  to  do  ? 
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THE    INCORPORATED    LAW   SOOIEZY 
OF  IRELAND. 

BozjciTOBs'  AppBsitTiaxa. 

JUfult  of  Pbopbssob  HicKBOir's  SpeeieU  Examination  tn 
Lata,  hdd  on  7lk  of  November,  188t. 
The  following  ApprentioeB  have  passed  an  JEixamiaa- 
tioa  to  the  latisfaetion  of  the  Professor  of  Law  in  the 
aabjeots  of  the  Lectarea  delivered  in  1881-83,  paraaant 
to  the  86tb  of  the  Society's  Bales  of  October,  1866. 
The  names  are  arranged  in  order  of  merit. 
The  gentlemen  placed  first,  second,  and  third  on  the 
list,  have  answered  very  well : — 

No.  1.  Hugh  Falooner 
„    2.  Robert  E.  M'Lean 
„    8.  Edward  J.  M'Morrow 
„    4,  Daniel  Morray 
„    6.  Biohard  S.  Holland 
Three  other  gentlemen  attended  the  Ezaminatioo, 
of  whom  two,  not  having  answered  snfiBoiently,  cannot 
obtain  their  Certificates,  parsaant  to  the  Boles  of  the 
Incorporated  Law  Society. 

The  papers  of  the  remaining  gentleman  are  nnder 
oonaideratioD. 

By  Order, 
WILLIAU  HICKSON,  Profettor. 

SuU<£ton'  Buildings,  Four  Courts,  DaUin, 
leth  November,  188t, 


COTr&I   FAPEKS. 

LAND     JODOBS. 
Sittings  for  next  Week  so  far  as  same  are  appointed. 
Before  the  Bt.  Hon.  JoDOB  Flak aq as. 
MONDA  T. 
John  Russell  and  others,  re-entry  of  notice. — William 
Montgomery,  to  sell  under  Partition  Act. — J.  Power,  pay- 
ment and  cross  notice. — Q.  Paine,  proposals. — J.  C.  Ander- 
son, as  to  title. — 0.  Kearney  and  others,  from  2Dd  inst — 
W.  Hackett  and  others,  payment  by  receiver. — H.  Fitz- 
gerald, lodgment  of  purchase  money. 

Before  Ex&inVBB  (Mr.  Kennedy). 
Assignees  W.  Butler,  rental— A.  W.  Travers,  to  Tonch.— • 
H.  M'Kelvey,  rental 

TVESDA  T. 
John  Traeman,  final  schedule. 


WBDNESDA  T. 
Robert  C.  Reid,  appointment  of  receiver. — J.  Simpson 
and  Assignees  Millar,  to  set  aside  lease  and  as  to  valuation. 

THURSDA  r. 
_H.  Glllman,  ajmointment  of  receiver. — Tmstee  J.  C, 
Fitzgerald,  to  sell  discharge  of  jointure. 


Before  the  Rt.  Hon.  Jodoi  Obmsbt. 
MONDA  T. 
Administratrix  of  Carohin,  payment.— M.  H.  Jordan, 
objection. — K.  A,  Smitb,  adjourned  motion. — Anne  Ray- 
mond, delay.— A  W.  West,  as  to  cost.— M.  HaU,  from 
ISth. — A.  J.  Montgomery,  objection. — T.  Barklie,  ad- 
jonmed  motion.— T.  O'Neill,  payment.— J.  Young,  to  con- 
firm sale.— P.  L.  Comyn,  payment.— S.  White,  firom  16th. — 
E.  Dease,  as  to  map. 

WBDNESDA  T. 

Before  Exahinib  (Mr.  M'Donnell). 

G.  F.  Wabh,  rentol— Trustee  George  Webb,  to  vouch. 

THURSDA  Y. 
William  Thorn,  to  make  order  absolate.— T.  Graham, 
from  16th. — J.  Murphy,  carriage.— W.  Petrie,  objection. — 
K  M.  O'CaUagban,  delay.— W.  Goggin,  as  to  annuity.— 
S.  E.  Goodman,  obj*K!tion. 


PRIDA  r. 
Before  Exaiumbb  (Mr.  M'Donnell). 
Mary  O'Neill,  rental 


LAND  JUDGES'  COURT. 

BALES. 

Not.  8. — Before  the  Right  Hon.  Judge  Flanaoah. 

CouNTiBS  Abuaoh  AND  DowN. — Estate  of  John  Lemon 
and  others,  owners;  Administrator  of  James  Lemon, 
petitioner. 

Lot  1. — The  Bope-wallt  Conoerns  with  Workers' 
Houses,  Nob.  S3  to  131  Lemon's-row,  Nos.  1  to  17 
Glasshouse-place,  and  Nos,  4  and  6  Short  Strand  and 
Bnilding  Ground  fronting  Mount  Pottiiiger-road  in 
Ballymaoarrett,  Belfast,  all  held  in  fee  farm ;  estimated 
annual  profit  rent,  £656  7s.  7d.  Sold  to  A.  D.  Lemon 
for  £5,100. 

Lot  2. — ShopB  and  Stores  Nna,  7,  9,  11,  and  13 
Corporation-square,  and  Nos.  86,  88,  90,  92,  and  94 
Tomb-street,  Belfast,  held  in  fee ;  annual  profit  r«ut, 
£424  18s.  9d.     Bold  to  same  parohaner  for  £3,500. 

Solicitors:  Meitri.  Cravfari  &  LocWiart. 

Co.  CoBX.r-EBtate  of  Henry  Leader,  owner ;  Margaret 
Coleman,  petitioner. 

Lot  2. — A  fee-farm  rent  of  £92  83.  8d,  payable  out  of 
part  of  the  Lands  of  Castlewidenham,  containing 
173a.  8r.  86p.  in  the  barony  of  Fermoy,  held  in  fee  ; 
Griffith's  valaation,  £390.  Sold  to  Mr.  Y.  Smith  for 
£3,126. 

Lot  8.  Fart  of  the  Lands  of  Ballygarrett,  containing 
79a.  8r.  30p.,  in  the  same  barony,  held  in  fee  farm ; 
annaal  profit  rent,  £88  6s.  6 J.  Sold  to  J.  Preston  for 
£1,760. 

Solioitors :  ife$ir$,  ffanrahan  <k  Co. 

DuBUN.— Estate  of  Sarah  Oldfield,  owner  and  peti- 
tioner. 

Lot  1. — Dwelliog-honses  and  premises,  Nos.  27,  29, 
31,  S3,  35,  and  37  Waterloo-place,  Upper  Leeson-street, 
held  nnder  lease  for  150  years  from  1844  ;  anooal 
profit  rent,  £33 ;  tenement  valaation,  £181.  Sold  to 
Samuel  Trulock  and  others  for  £610. 

Lot  2. — Dwelling-house  and  premises.  No.  39  Water- 
loo-plaoe,  aforesaid,  held  noder  same  lease  as  Lot  1 ; 
annaal  profit  rent,  £8  10s. ;  tenement  valuation, 
£67.    Bold  to  John  D.  Milne  for  £160. 

Bolioitor ;  T.A.  Outaek, 


COURT  OF  B.4NKUUPTCY. 

&OJUDI0&TI0NS  IN  B&NERirPTCY. 
Tht  iaiu  of  A4iuiieatloiu  ut.Mrt  gitH.  the  SlMngtfottmi  in  tuiiet. 

Butler, Thomas,  and  Francis  Butler,of  Castleisland,in  the  county 
of  Kerry,  builders  and  contractors,  trading  al  Thomas 
and  Francis  Butler.  September  1;  7'uenfa;,  M>Mm6er21, 
and  Tufda^,  December  6.     Richard  Davoren,  solr. 

Caimi,  J.  Davidson,  and  Samuel  Freckleton,  both  of  22  Queen's 
Arcade,  Donegall-plaee,  Uelfut,  in  the  county  of  Antrim, 
tailors,  trading  as  "  J.  Uavidson  Cairns  and  Freckleton." 
Uitober  27 ;  Fridai/,  December  1,  and  Tueeday,  December 
19.    ff.  and  W.  Seed*  and  B.  Thomvton,  soln. 

Crawford,  Henry,  of  Wsrrenpoint,  in  the  county  of  Down, 
grocer  and  licensed  publican.  October  27;  Fridag, 
December  1,  and  Twday,  December  19.  7%o«a(  O'Meara, 
solr. 

Daly,  John,  of  29,  30,  and  31  Fleet-street,  and  6  College-street, 
in  the  city  of  Dublin,  vintner.  October  31;  Fridan, 
December  1,  and  T%ietday,  December  19.  Michael  Carton 
O'Meara,  solr. 

Garmany,  Hugh,  of  Portadown,  in  the  county  of  Armagh, 
grocer.  October  81 ;  Tuetdai/,  November  28,  and  FHaag, 
December  16.    H.  C.  Neilton,  solr. 

Neill,  James,  of  Priory-street,  New  Ross,  and  Arthurstown, 
both  in  the  county  of  Wexford,  provision  dealer,  pub- 
lican, coal  merchant,  and  miller.  November  7 ;  Friday, 
December  1,  and  Tweeday,  December  19.  T.  M  Govern, 
solr. 

Woods,  John,  of  Golree,  in  the  county  of  Monagban,  fanner. 
November  7 ;  Tuetilay,  December  5,  and  Tuetday,  De- 
cember 19.    M'  Wiiiijim  f  Henry,  solrs. 
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OaBLIN  STOCK  AND  SHARE  LIST. 


DBSCRIFTIOH  OF  STOCK 

NOVEMBER 

Sat.  1  Mnn. 
U    1   13 

Tnes. 
M 

w,n. 
15 

Thur,    Frt. 
16  >    17 

*Ptld     Qovarnmant. 

—  3  p  c  Conaola 

,—   jpcRtdncad     ,. 
'—    H«w  3  p  e  Stock 

INDIA  STOCK. 

4  p  e  Oct.  1888  )  Trtfbla.  at      .. 

3iP«  Jan.  1831  (  nk.of  Irel.    .. 

Banks. 

■00    Bank  of  Ireland 

as    ffil>erntmB(nM»tCo.     . 

n  lMwlcnandCmaU$(LU'd.) 

■  IS    iMtdonJtintSltxt 

—  Do.       Kac  ScHpi 
ao   London  and  ITniiiuMi.Ufrf 
10          Do.           am 

U  Ifumttr  Bamift4mil*i) 

—  Kat  ProT.  of  England,  llm. 
10    WatioiuH  Bani  (Limited)  .. 
■0    Ktionalo/UttrpKUed. 
10    Xoyal  Bank        .. 

■  s$    PrmlneialBant 

>S    aiimiard>ifB.S.A.,liei 
>S    UnUmiif Autratta 

SO   BrlUah  *  Iriah    .. 
100  CUyot  Dablln   .. 
SO    Dablln  ALlTerpoolStetm 
Ship  Building.  Co. 

1    Klllaloe  Slate  Co.  (llt'd)    . 
7    UinhtgCo.t^IrtlmdOitdj 

Biiaoau«iieou>. 

10    Alliance  *  Diib.  Conn.'  Oat 
4      Ar»oU*Co.,limittd 
17    Hudaon'sBay, 

Tramway*. 
10    Dnblin  United  Tramwaya 
10    Edlnbnrgh  Street  Trama 
10   VplUn'tdTramftBiurtd 

RAlIwaya. 
10   Cork  and  Hacroom 

■00    areat  Northern  (Ireland) . 

100    Ot.SoutbernandWeBtern 

100    Midland  Gt.  Western 
SO    WaterrordandLlmertek  .. 
Hallway  Prefarenoe. 

100    D.,W.,*W.,«  percent  . 

■00    at.  N'th'n  (Irind)  Kt'd  4  p  r 

100    Do.,  guaranteed  41  p  e     .. 

lOO    Gt.'iouth'n  A  Weat'n  4  pr 

100    Hld.Oreat  We<Um,4pc 

loo    Do.,  8  p  c 
leased  at  Fixed  RentaU 

100    Dublin  and  Kingstown     .. 
Debantnre  Stooks. 

—  Beirast*Nth-nCos,4pe 

—  Dublin *Wickiow4pe   .. 

—  Do.,4|pc 

—  at.Northam(Ir*laad)4p. 

—  I>o.,4ipe 

—  Do.  6  p  e 

—  Gt.North'nAWest'n4)pr 

—  Gt.Sonth'n  *  West'n.  4  p  r 

—  )lldlandat.West'n.4pe 

—  Do.,4lp<: 
BlUoeUaneoua  Debent. 

Alliance  A  Cons.'  Gas,  4  p  c 
Ballast  Office  Deb.,£93  6s  3d,  4  p  c 
Dnb.AGIaaLaP.Co.(1887)»po   ., 
Do.  (18SS),  6  p  e     ,.           .. 
Dub.  A  KIngstnwn  4  p  c 
Dnblin  Water  Works,  »  p  0 

■0^1 

"** 

■09* 
106 

■coil 

I03I 

7«tt 
»7 

119 

■10 

991 
100 

'°2 

lOOjt 

lojil 
loot 

T-a 

7 
HI 

"L 
I6I 

Si 

t04 
»3S 

110) 
100 

lOOf 

lOOj 

losf 

nT 

631 

7 

U 
13 

i 

ii6 

I09J 

93r 

lOOj 
lOOlJ 

lOOi 

♦71_ 

6^ 

7 

U 

lOO 

'? 
108 

105 

110 
102^ 

105 

lOOlJ 

loM 

uT 

7 
a* 

ioTj 

los* 
"09» 

\% 
1 10 

*  Shares  not  fully  paid  up  are  giren  in  llalia.         t  x  d 

Bank  Rata— or  Discount-  4  oarcent,.  17th  Aogost,  li>81 
Of  Deposit— 1  per  cent.,  33rd  March.  1883 

Name  Days- NoTembar  39th,  and  December  13th,  1883. 
Aoconnt  Days— Kovember  30th,  and  December  14th,  1883. 

Bualneu  commences  at  1  80  p.m. 


Holtoway't  Ointment  and  PiU:—^vm  Relief.— The  weak  and  ener- 
rated  suffer  sererelj  from  nerrona  affections  when  storms  or  electric 
disturbances  agitate  the  atmosphere  Neuralgia,  gouty  pangs,  and 
flying  pains,  Tery  distreesing  to  a  delicate  ayatem,  may  be  readily 
removed  by  rubbing  this  Ointment  upon  the  aiteeted  part  after  it  has 
been  fomented  with  warm  water.  The  PUls,  taken  occasionally  in  the 
doaes  prescribed  by  the  Instructions,  keep  the  digestion  in  order,  excite 
a  free  flow  of  healthy  Mle,  and  regenerate  the  impoTerlshed  Mood  with 
richer  materials  resulting  from  thoroughly  assimilated  food -wanting 
which,  the  strongest  must  Inevitably  toon  sink  into  feebleness,  and  the 
dalloate  And  It  dUBoult  to  maintain  exiateaoe.  Holloway'a  Ointment 
and  Fttia  m  infalUUe  remedies 


BIRTHS,  MARRIAGES.  AND  DEATHS. 

MARRIAGES. 

DAVIS  and  REED— November  11,  at  St  Hichan's  Chnrah,  by  the 
Rev.  Alfred  lUtchell,  asalBtad  by  the  Rev.  Chariea  B.  Buick,  Mr. 
John  Davis,  the  Principal  Registry,  Cewi  of  Probate,  Dublin,  to 
Anne,  widow  of  Mr.  Jamea  B«ed,  BaUycomelona,  Oorey,  Coontj 
Wexford. 

EB8KINE  and  BOWARD-November  3.  at  the  Methodist  Church, 
Olontarf,  by  the  Rev.  Pierce  Martin,  William  Jamea.  third  son  of 
Joaeph  Enkine,  Esq.,  Lower  Abbey-street,  to  Mary  Card  (Polly), 
eldear  daughter  of  James  Howard,  Esq.,  and  granddaughter  of  tlio 
late  Robert  Howard,  Eaq.,  soUoitor,  formerly  of  Turrett  Hooaa, 
Olaanevln. 

LITCHFIELD  and; CLARE— November  IS,  in  St.  Stephen's  Church. 
Dnblin,  by  the  Rev.  A  C.  Thiselton,  the  Rev.  George  Litchfield, 
Onrata  of  Stone,  Staffordahiro,  to  Emily,  eldest  dangtater  of  Lewla 
Clara,  of  Warrington-place,  Dublin,  Eaq.,  aoUdtor. 

DEATHS. 
BUCHANAN 'November  11,  at  Great  Chariea  street,  Mary  Louisa, 

wife  of  Robert  Buchanan,  Esq.,  J.P„  borrister-at-law,  and  youngeat 

daughter  of  the  late  John  Townsend  Sinnett,  Esq.,  J. P.,  Mount^ew 

House,  Dundrum. 
FITZGERALD— November  13,  suddenly.  In  DuUin.  John  Alexander 

FlUGerald,  Esq.,  aoUdtor,  of  Mountmelllok,  in  the  Queen's  County, 

aged  61  yeara. 
JOY— September  14,  at  Adelaide,  South  Australia,  Conway  Ludlow 

Holmee  Joy,  Eaq.,  LL.B.,  third  son  of  the  late  Henry  Uolmea  Joy, 

<l  C,  LL.D.,  of  Belfast,  and  Monntjoy-square,  DuhUn. 
LAWLESS— November  10,  at  his  residenoe,  Lainstar  Lodge,  Bath- 

mlnea,  John  Lawleaa,  Esq.,  aolidtor. 
PHIFP8— November  9,  at  his  reatdenoe.  Bray.  County  Wlcklow,  in 

the  S9th  year  of  Ids  age,  Alfred  John  Phippa,  Eaq.,  of  the  Irish  Land 

Commlsalon.  

FUNERAL    REQUISITES    OV    EVJEItY 
DESCRIPTION. 

49,     WALLER,      50, 

DENZILLE-STREET.  r-i 

INSURANCES; 
T  ONDON    GUARANTEE    AND    ACCIDENT 

Ij  CO..  LIMITED. 

SECURITY,     *0. 
RECEIVERS  IN  CHANCBRT. 
The  Bonda  of   thia  Company  are  now  accepted  aa  Security  for 
Receivers  in  Chancery,  as  provided  hy  the  Rulea  under  the  n«w 
Judicature  Act.    For  pai-tlculara  apply  to  the  BSanager— 

19,  DAME-STRRET,  DUBLIN.  S' 


PUBLIC  NOTICES: 


ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KIMD& 

ASSURANCE     AGAINST    RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EMPLOYERS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largest  Company,  insuring  against  Acddenta  of  all 
kinds.  The  Rt.  Hon.  Lord  Kinnalrd,  Chairman.  Subscribed  Cental 
£1,000,000.  Paid-up  Capital  and  Reaerve  £3«0,0oa  Moderate  Premluma. 
Bonua  Allowed  to  Insurers  after  five  years.  £1,700,000,  haa  been  paid 
as  compensation.  Apply  to  the  Clerks  at  the  Railway  Statlooa,  the 
Local  Agents,  or  64  Comhlll,  or  8  Grand  Hotel  Buildings,  Charing 
Craas,  London.  Wiluih  J.  V1.LI1,  Secretary. 
Agenta— Messrs.  Dudgeon  A  Son.  113  Orafton-atreet,  Dublin,  or  84 
Combtll,  London.  Messrs.  Stewarts  A  Kincaid,  6  Ldnater- 
street,  Dublin. 67 

ALEX.  ROSS'S  NOSE  MACHINE, 
Applied  to  the  Noae  for  an  hour  dally,  ao  directa  the  soft  cartilage 
ol  which  the  member  oonaista  that  an  ill-formed  noae  la  quickly  ahaped 
to  perfection. 

10>.  6d.,-  Poet  firee,  VU.  Sd.,  leereUy  packed.    Pamphlet,  TVo  Stampe, 
31,  LAMB'S  CONDUIT-ST.,  HIGH  HOLBURN,  LONDON. 

HAIK  CURLING  FLUID, 

Curia  the  straightest  and  most  nngovamable  Hair,  8s^  6d., 

sent  for  M  Stampa. 

•    ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  lOa.  6d.,  or  Stampa,    Bia 

GREAT   HAIR  RESTORER, 

Ss.  nd. ;  It  changes  G  ray  Hair  to  ita  original  colour  very  quickly ;  sent 

for  {4  Stampa.    Every  spedalitj  tor  the  Toilet  supplied. 

Bevare  qf  ImUaUone  qfRote'e  artMee. 
As  Chemists  keep  his  ariicJea,  see  that  yon  get  his  HAIR  DTE  for 
either  light  or  dark  coloun,  3a.  ed. ;  his  DEPILATORY  for  removing 
Hair  and  hia  CANTHAR1DE8  for  the  growth  ol  Whlskera 7 

IRISH   LAW  TIMES. 

WANTED  the  following  Numbers,  for  which  full 
price  will  be  given  :-t3,  64,  S6,  68, 104,  113,  117,  308,  310. 


Apply— U  Urru  SACKTiux.«Tsnt,'  Draua. 
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THE  IRISH  LAW  TIMES.  [Nov.  18,  1882. 


PUBLIC  NOTICES: 


A  BREAKS  of  EENT  (IRELAND)  ACT,   lfi82. 

WtiMtiof,  \i(h  Stxttmhtr,  1882. 
It  ii  tbb  dajr  ordered  Iqr  Ihe  Irlah  Land  Commlalon  that  Mirloe  o{ 
notice  In  Form  A  uid  of  appUcatloiu  in  Forma  E  and  P  effected  by 
regMered  letter  directed  to  the  nnial  place  of  abode  of  the  partj 
tnteoded  to  be  aerted  aball  be  deemed,  for  the  purpoeee  of  the  Act,  good 
aerrlce,  provided  that  the  pereon  by  whom  tuch  letter  haa  been  poeted 
ahall  proreto  theaatlstactlon  of  the  InTeatlgator,  upon  the  inreatigation 
or  hearing  of  auch  applloation,  the  reglatiy  and  poallng  of  niota  letter, 
and  that  such  letter  contained  a  true  copy  of  the  notice  or  application 
Intended  to  be  lerred,  and  that  it  ahall  be  alao  proved  to  the  aaUif  ae  ion 
of  Ihe  Inveatigator  that  the  addreaa  thereiin  endoned  waa  at  the  time 
of  auch  poating  the  true  addreaa  or  uiual  place  of  abode  of  the  party 
Intended  to  be  aerved,  and  that  the  laid  reglitered  letter  waa  not 
returned  undelivered  by  the  Poet  OfQoe  authoritiea,  provided,  never- 
theloa,  that  If  It  be  ahown  that  the  notice  did  not  in  fact  reach  the 
party  intended  to  be  aei-ved,  the  Inveatigator  ahall  not  bold  that  good 
•ervloe  waa  hereby  effected. 

[SEAL.]  IS! 


B8TABU8BBD  18C1. 


K.— 


BIBKBECK  BAN 

Sonthampton  Bulldinga,  Cbanoery  Lane. 

Current  AcconnU  opened  according  to  the  uraal  practice  of  other 
Bankera,  and  Intereat  allowed  ota  the  minimum  monthly  balancea  wben 
not  drawn  below  £2C.  No  commiaalon  charged  for  keeping  Aooounta, 
excepting  under  exceptional  ciroumatancei. 

The  Bank  alao  receivea  money  on  Depoait  at  Three  per  cent  Intereat, 
repayable  on  demand. 

The  Bank  undertakea  for  its  Customera,  free  of  charge,  the  cuatody 
of  Deeda,  Wrttinga,  and  other  Securities  and  ValnaMea;  the  collection 
of  BUla  of  Exchange,  DIvidenda  and  Couponai  and  the  purohaaa  and 
sale  of  Btocka,  Sharea,  and  Annidtlea. 

Letters  of  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  full  particulara,  on  application. 

FBANCI8  RAVEM8CR0KT,  Uanager. 
63 

Tbb  Bibkhcc  BciutDie  Boonir's  AnuaL  Rsoims  ncxu 
Five  Mnxiowa. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PER  MONTH,  with  Immediate  posaesaion  and  no 
rent  to  pay.    Apply  at  the  office  of  the  Bibkbbck  Boildiho  Societt. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  FIVE  SBILLINOh  PER  MONTH,  wHh  Immediate 
poMeaslon,  either  for  building  or  gardening  purpoaea.  Apply  at  the 
om«e  of  tlie  Bikxbicx  Fbbehou)  Lahd  Societt. 

A  PamiAlet,  with  full  partloulara,  on  applloation. 

FRANCIS  RAVKN8CBOFT,  Manager. 
Sontliampton  Bulldinga,  Chanoeiy  1mm.  6,« 

TO  THE  GENTLEMEN  OF  THE  LEQAL 

PKOFESSION. 

Q   F.  FITZPATRICK  wishes  to  inform  the  Solicitors 

t~»  of  Ireland  that  he  ia  a  Licensed  Valuator  of  DIamonda,  Jewellery, 
Silver  Plate,  Pearl  Omamenta,  Ac  for  Fbobati  and  Fahilt  Divisiob, 
•Dd  ImatB  Crom  hia  long  experisnoe  and  practical  knowledge  to  metlt 
a  ahara  ol  their  patronage. 


HI  GR>FTON-8TREET(Oppoait«th«Provaat'a). 
Late  of  WaTKBHonaE  A  Co.'a 


90 


AN  IMPORTANT   CONVENIENCE  TO  LAW 
WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK   for   STEEL   PENS. 

This  Ink  la  unaffected  by  steel  pens:  it  la  a  moat  brilliant  and  per- 
manent colour ;  it  retalna  ita  brilliant  colour  upon  parohment,  and 
oonaeqaently,  of  great  value  to  Solieltor*  and  Draughtamen. 

Sold  in  stone  boaiea.byall  StatSonara,**  la.,  Ss.,  lB.,and6a.aa«h; 
and  in  glass  bottles  at  6d.  and  la.  each.  J8l 

ROBERT  WHYTE, 

Ladles'  &  Gentlemen's^^  Boot  &  Sboe  lannbctnrer, 

1,    NORTH    FREDERICE-STBEBT 

(RtUUiMd-tqMart)t 
BSTABUaHBD  OVEB  BALE  A  CBWTirBT. 

Boota  made  for  Weak  Ankles,  Deformed  Feet,  and  Surgical  purpoaea 

of  every  deacripf  Ion. 

All  Work  axeontad  on  the  Premiacs  under  my  personal 

soperin  tendence. 

Nona  but  Irat-claai  Workmen  employed  in  either  Making  or  Repairing. 

W~  ANTED—Waste  Paper,  Old  Account  Books,  Old 
Lead.  Zinc.  Tailora'  Cuttings.  Printing  Sliavinga.  A  quanilty 
of  Newspapers  and  Brown  Lapping  Paper  alwaya  In  stock,  sold  b;  tiie 
pound orcwt,  at  7,  Britain-lane.  Addreaa— PATRICK.  UANRATTT, 

8.  FiSBBB'a-LAHE.  978 


PUBLIC  NOTICES: 


STOKES  BROTHERS, 

PUBLIC  ACCOUKTAHTS  AND  AUDITORS, 
LONDON  AND   LANCASHIRE   INSURANCE  CHAMBERS, 
32,    WE8THOKELANO-STREET, 

DUBLIN.  193 


c- 


L, 


PUBLIC  ACCOUirTANTa  AJTD  AUDITOBS. 

ROWLEY,      HUMPHRIES     ft     CO., 

7«,  DAME-STREET,  DUBLIN  (oppoaite  Hnnater  Bank), 
are  engaged  in  all  Matters  of  Aoeounta  in  Chancery,  Bankruptcy, 
Partnenhip  Aoeounta  Ac,  Ac  ite 

wT        C      A      R      R      O      L 

s     44,  LOWER  SACKVILLE-STRGET,  DUBLIN, 
Wlahes  to  call  attention  to  hia  large 
STOCK    OF    NOTEPAPERB    AND    ENVELOPB8, 
Direct  in  every  Inatance  from  the  Makers, 
They  are  Bold  to  the  Public  at  Wholeaale  Prlcea. 
His  large  Stock  of 
LEATHER       GOODS, 
CoBipridi^  Bags,  Punea,  WalleU,  Pocket  Books,  Metallic  Memo- 
randum Booka,  Blotters,  Writing  Caiea. 
Vitb  every  article  connected  with  Stationery, 
Are  Sold  mtlch  under  uauai  chacgea. 
Prixe  Medal  Aooovmt  Book  Manufacturer. 
Letterpress  and  Lithographic  Printer. 

Bttimatafntdf  ckmro*.  71 

T  ITERARY   and   GENERAL    SALE     ROOMS, 

\j    No.  8  D'Oller  street,  the  only  gale  Rooms  in  Ireland  wherein  tha 

Proprietor  Iiaa  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Asalstant  for  ii  yean 

to  the  late  Mr.  J.  F.  Jones), 
Respectfiilly  invitee  the  attention  of  Solicitors,  F.xecntora,  Tmstaea, 
Asaigneea,  or  otbera  interested  in  the  disposal  of  Librarlea,  ArUatie 
EKecta.  Household  Furniture,  Ac,  to  the  unequalled  facilities  that  he 
poflaeases  for  realising  the  full  value  of  all  properly  entrusted  to  hia 
car&  Law  Librarlia  receive  the  apecial  attention  that  produced  such 
aatlBfactory  results  in  the  sales  of  the  Libraries  of  Baron  Greeny  Baron 
FIgott,  Judge  RadcliBo,  Sergeant  Armstrong,  and  many  otbera. 
Valuations  made  for  Probate  or  other  purpoaes  on  mod^te  tennai 

2!_ 

WATCHES.— JEWELLERY— Before  you  buy  a 
watch  or  jewellei7,  aend  for  tha  Midland  Coantiee  Watch 
Company's  Catalogue,  beantifuUy  iiluatrated  with  over  £00  oopper-plata 
engravings,  and  sent  gratU  andfott  frm  on  applieaUan.  Addreaa— A. 
Ferct,  Manager,  Vy8e.atreet,  Birmingham.  181 


MONEY 


RISE 


CIVIL      SERVI 

PERMANENT 


C    £ 


BUILDING    SOCIETY, 

St,    LOWER    8ACKVILLE-8TREET,    DUBLIN. 

President— ALEXANDER  PARKER.  Eaq.,  J.P. 

The  Directors  invite  attention  to  the  reviaed  Tablea  of  the  Society, 

under  whlieh  imprecedented  advantages  are  offered  In  aaaiating  persona 

to  aoquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbnuncea, 

Ac 

n*  Soctetn  hat  alreadt  adtancti  tvtr  Ifin*  Htmdnd  no—md 
Pound!  aterHng  an  Mortgag*. 

DEPOSIT    DEPARTMPNT. 
The  present  rate  of  Interest  allowed  on  Depoait  Reeeipta  la  S|  par 
oant.  per  annum. 
Current  accounts  opened  and  cheque  booka  supplied. 
Interest  allowed  on  the  minimum  monthly  balance. 
Depoait  Bonda  and  Deposit  Notes  are  issued  for  sums  not  less  than 
£100,  repayable  at  such  periods  as  may  be  desired— not  lees  than  one 
year— with  half-yearly  ooupona  fnr  interest  attached. 

Rates  of  Interest:-— 8|  per  cent,  per  annum  If  taken  for  one  year,  or 
4  per  cent  per  annum  U  taken  for  3  or  more  yeara. 
Depoattora  have  the  following  guanuiteea.  via.:— 
Tht  enMra  fundi  must,  under  <A<  Act  «/  ParliamtHl,  it  inttUtd  an 
morliagt  of  li^ohold  orloatthold  proper  tf. 

The  total  amount  receivable  on  depotU  it  limited  bp  Iht  Act  to  fiao- 
OUrdt  of  Ihe  balanee  due  to  Ihe  aocitlt  on  ilt  morlgatet. 

Prospectus  and  every  information  may  be  had  free  of  expenaa,  on 
application  to 

ALFRED  B.  HBRCRR.  Seeretaiy. 
80  a.  Lower  Sackville  atreet.  DuMin. 


m 

£1,000 


IN  STOCKS  and  SHARES  often  yield  retoraBllva 
to  ten  timea  the  amount  inveated  in  aa  many  daya. 
Two  UHERRixa  RuLaa  (or  simvww,  In  Ezplanatoiy 
Book,  sent  free. 

Addreaa  GEO.  EVANS  A  CO.,  Brokers,  Gresham 
House,  Old  Broad-street,  London.  139 
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ORTMTNAIi  ATTEMPTSw^L 

SwEKT  are  the  uses  of  attempted  assaasination,  if  it  be 
the  means  of  shedding  new  light  on  one  of  the  obscurest 
departments  of  the  criminal  law ;  and  the  alleged  at- 
tempt to  murder  a  judge  mar  cause  satisfaction  to 
lawyers,  from  an  abstract  professional  point  of  view, 
should  it  lead  to  a  minuter  examination  and  exposition 
of  this  description  of  crime  authoritatively  than  it  has 
yet  received.  _  On  that  charge  (and  for  conspiracy  to 
murder  Judge  Lawson)  Patrick  Delaney  was  committed 
for  trial,  on  Monday  last.  Fending  the  issue,  we  shall 
apply  no  observations  to  the  case,  directly  or  indirectly. 
We  accept  of  it  merely  as  suggesting  the  subject  of  a 
paper,  and  shall  here  touch  but  briefly  on  the  general 
doctrine,  and  some  of  the  English  decisions  by  which  it 
has  been  authoritatively  declared,  as  well  as  some  less 
familiar  American  cases  which,  though  not  of  binding 
efficacy,  may  prove  instructive  in  pomt  of  exemplifica- 
tion. 

,  _  It  should  be  remembered  that  as  a  general  rule 
intention  is  an  element  in  crimes,  as  contradistinguished 
from  torts  or  contracts ;  an  intentional  act  being  punished 
as  a  crime,  when  the  same  act  if  accidental  would  be 
only  a  tort,  because  an  intentional  act  is  likely  to  be 
repeated  or  imitated,  and,  therefore,  there  would  be 
danger  to  the  public  safety  if  it  were  permitted  with 
impunity.  But  such  is  the  difficulty,  or  impossibility 
ratner,  of  proving  a  mere  intention,  tha^  per  u  it  is  not 
punishable  criminally  (unless  there  be  an  exception  as 
regards  treason).  Some  overt  means  must  be  used,  by  way 
of  carrying  out  the  intention,  or,  in  the  case  of  a  crime 
of  omission,  there  must  be  the  absence  of  some  overt  act, 
from  which  the  existence  of  the  intention  is  inferred ; 
and  when  thus  coupled  with  an  attempt  to  give  effect  to 
the  intent,  the  subject  may  come  withm  the  orbit  of  the 
criminal  law.  Thus,  "an  intent  to  do  a  thing  is  not  to 
be  confounded  with  an  attempt  to  do  the  thing,"  as 
observed  by  Worden,  C.J.,  in  BecfUelheimer  v.  The  State 
(Indiana);  "the  first  may  exist  without  any  steps  being 
taken  for  the  accomplishment  of  the  purpose,  while  the 
other  implies  the  taking  of  such  steps."  The  history  of 
the  law  on  this  subject  is  condensed  in  a  few  words  by 
Sir  James  Stephen  (Dig.  Cr.  L.).  Originally  the  maxim 
Voluntas  reputabitur  pro  facto  appears  to  have  prevailed, 
at  least  in  some  cases,  though  it  is  difficult  to  say  how 
far  it  extended.  The  will,  however,  had  to  be  shown 
by  some  overt  act.  After  this  maxim  had  became 
obsolete,  a  variety  of  cases  were  decided  which  pro- 
ceeded on  the  principle  that,  though  a  bare  intent  to 
commit  a  crime  was  not  punishable,  an  intent  coupled 
with  an  act  was  criminal.  The  broadest  expression  of 
this  view  is  to  be  found  in  Lord  Mansfield^  language 
in  Scofieltti  case.  More  recently  still,  the  view  has  been 
adopted  that  an  act  done  with  intent  to  commit  a  crime, 
and  forming  part  of  a  series  of  acts  which  would  con- 
stitute its  actual  commission  if  it  were  not  interrupted, 
forms  a  criminal  attempt.  But,  as  Sir  James  Stephen 
observes,  the  other  view  has  not  been  entirely  given  up, 
and  he  would  hesitate  to  say  that  no  act  leading  up  to 
»  crime  could  be  criminal  unless  it  amounted  to  an 
attempt. 

•  Now,  every  attempt  to  commit  an  offence,  whether 
treason,  felony,  or  misdemeanour,  is  itself  an  indictable 
misdemeanour  at  common  law,  unless  it  is  otherwise 


Srovided  for  by  statute:  see  1  Russ.  Gr.  L.  45;  Bums', 
.,  tit.  "Attempt;"  R.  v.  Cheeseman,  1  L.  &  C.  140, 

9  C.  C.  C.  100;  R.  V.    Gregory,   L.  E.  1  C.  0.  R.  77, 

10  0.  G.  G.  459;  R.Y.  Collins,  infra;  and  so  the  American 
cases  also  hold,  such  as  Nicholson  t.  State  (Tenn.,  1878). 
But,  in  some  cases  it  is  specially  provided  that  attempts 
amount  to  felony,  e.g.,  an  attempt  to  murder  (24  &  25 
Vict.,  c.  100,  ss.  1 1-15 ;  27  &  28  ft.,  c.  47)— an  offence 
frequently  described  by  the  judges  as,  next  to  actual 
completed  murder,  the  most  serious  crime  known  to  the 
law :  Harris  &  TomL,  Gr.  L.,  2nd  ed.,  168.  It  is  not 
easy,  however,  to  formulate  a  strict  definition  of  what 
constitutes  an  attempt,  and  the  discussion  on  the  subject 
in  which,  amongst  others,  the  late  Ghief  Justice  of  Eng- 
land and  the  authors  of  the  (at  that  time  proposed) 
criminal  code  of  New  York  took  part  will  be  remembered. 
"An  attempt  may  be  said  to  be  the  doing  of  any  of  the 
acts  which  must  be  done  in  succession  before  the  desired 
object  can  be  accomplished ;  or  rather,  with  the  limitar 
tion  that  the  attempt  must  be  an  act  directly  approxi- 
mating to  the  commission  of  the  offence:"  Harris  & 
TomL,  Cr.  L.,  2nd  ed.,  16.  "An  attempt  to  commit  a 
crime  is  an  act  done  with  intent  to  commit  that  crime, 
and  forming  part  of  a  series  of  acts  which  would  con^ 
stitute  its  actual  commission  if  it  were  not  interrupted;" 
Steph.,  Dig.  Gr.  L.  The  point  at  which  such  a  series  of 
acts  begins  cannot  be  defined,  but  depends  upon  the 
circumstances  of  each  particular  case:  ib.  But  an 
attempt  can  only  be  when  there  is  such  a  be^nins  as, 
if  uninterrupted,  would  end  in  the  completion  oi  the 
act:  R.  V.  CoUirus,  L.  &  C.  471,  9  G.  G.  C.  497,  SS 
L.  J.  M.  C.  177,  10  L.  T.  N.  S.  581,  10  Jur.  N.  S.  686. 

in  Collins'  case.  A,  mistaking  a  log  of  wood  for  B, 
and  intending  to  murder  B,  struck  the  log  with  an 
axe;  and  it  was  held  that  A  had  not  attempted  to 
murder  B.  But  Sir  James  Stephen  submits  that  A 
had  committed  an  assault  on  B,  with  intent  to  commit 
a  felony,  within  24  &  25  Vic,  c.  100,  s.  38  (an  offence 
with  which  Delaney  does  not  appei^  to  have  been 
charged,  in  the  case  alluded  to  at  the  outsetV  With 
the  highest  deference,  however,  we  doubt  whether  A 
had  committed  an  assault.  If  it  were  so,  it  might  be 
maintained,  a  fortiori,  that  a  witch  who  punctures  a 
puppet  vicariously  with  needles  in  order  to  inflict 
sufferings  on  a  uving  victim,  thereby  commits  an 
assault  on  him.  In  a  recent  American  case  (7^  Peopb 
V.  Bird,  12  Reporter,  743),  in  which  the  defendant- 
appellant  had  "  rushed,"  with  a  loaded  pistol,  towards 
the  prosecuting  witness,  and  gestured  "  menacingly,r 
the  jury  were  charged,  upon  a  trial  for  assault  with 
a  deadly  weapon,  that,  "if  a  person,  having  the 
present  ability  to  commit  a  violent  injury  upon  the 
person  of  anotlter,  and  having  with  him  a  deadly- 
weapon,  rushes  towards  such  other  person  with  menaci|ig 
gestures,  and  with  a  purpose  to  use  such  weapon,  an 
assault  is  committed,  though  such  person  is  prevented 
from  striking  or  using  the  weapon  before  ne  comes 
near  enough  to  do  so."  On  app«d  (Sept.,  1881)  from 
a  conviction,  it  was  objected  that  the  charge  had  not 
said  that  the  assailant  must  have  reached  a  point  near 
enough  to  inflict  a  wound.  That,  however,  was  implied 
from  the  words  "though  such  person  is  prevented 
firom  using  the  weapon,  according  to  M'Kinstry,  J., 
who  added;  "The  ulostration  of  counsel,  which  sup- 
poses a  person  moving  from  San  Francisco  to  assault 
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Another  in  Sacramento,  and  who  is  stopped  at  Benicia, 
is  hardly  applicable.  The  instruction,  while  expressed 
in  general  terms,  is  not  abstract,  but  is  to  be  construed 
witn  reference  to  the  phase  of  the  actual  evidence 
which  the  jury  might  adopt."  Bat,  we  find  the  neces- 
sity of  a  present-  ability  to  carry  out  the  intent  still 
more  clearly  announced,  by  the  Supreme  Court  of 
Michigan,  in  another  recent  case ;  The  People  v.  LiUey, 
1  Grim.  L.  Mag.  605,  10  Reporter,  172.  There  the 
respondent  had  oeen  found  guilty  of  an  assault  with 
intent  to  commit  manslaughter.  A  difficulty  had  arisen 
between  M'Keiizie,  the  person  claimed  to  have  been 
assaulted,  and  the  father  of  respondent,  as  to  the  proper 
division  of  certain  wheat,  then  being  threshed,  and 
which  led  to  blows.  It  appeared  the  respondent  was 
struck  on  the  he£(d  by  M'Kenzie,  and  he  thereupon 
"  retreated "  or  walked  toward  the  straw-stack,  some 
ten  or  twelve  feet  distant.  After  respondent  reached 
the  straw-stack  he  turned  around,  took  a  knife  out  of 
his  pocket,  made  some  threat,  and  advanced  towards- 
M'Kenzie.  After  he  had  advanced  one  or  two  steps 
he  was  caught  by  a  bvstander,  and  there  was  some, 
question  as  to  whether  the  knife  at  this  time  was  open 
or  not,  and  witnesses  testified  that  he  was  then  ten  or 
fifteen  feet  distant  from  M'Kenzie,  and  that  respon- 
dent then  put  the  knife  in  his  pocket.  This  practically 
ended  the  matter.  On  exceptions  taken,  Marston,  J., 
in  delivering  the  opinion  of  the  Court,  said :  "  The 
instruction  as  given  would  seem  to  lay  down  the  general 
proposition,  '  that  any  intent  to  commit  violence,  accom- 
panied by  acts  which,  if  not  interrupted,  will  be  fol- 
lowed by  bodily  injury,  is  sufficient  to  constitute  an 
assault,  although  the  assailant  may  not  be  at  any  time 
within  striking  distance.'  Now,  there  may  be  an  intent 
to  commit  violence,  and  this  accompanied  by  acts  pre- 
paratory thereto,  which,  if  followed  up,  would  clearly 
constitute  an  assault ;  yet,  owing  to  the  distance  and 
surrounding  circumstances,  no  possible  assault  would 
have  been  committed.  Thus,  one  with  a  direct  intent 
to  do  grievous  bodily  barm  may  purchase  a  deadly 
weapon,  or  having  one  he  may,  with  like  intent,  put  it 
in  a  condition  to  use  with  deadly  effect.  Yet,  if  the 
act  stop  here,  it  may,  as  a  general  proposition,  be  said 
that  tne  party  could  not  be  convicted  of  an  assault, 
and  this  irrespective  of  what  may  have  caused  the  party 
to  proceed  no  farther  in  the  attempt.  Other  facts  must 
bo  added,  and  this,  we  shall  see,  must  be  a  present 
ability  to  carry  out  the  intent.  The  act  done  must 
have  been  sufficiently  proximate  to  the  thing  intended. 
It  may  be  so  remote,  although  a  distinct  and  essential 
act,  coupled  with  the  intent,  as  to  fall  far  short  of  con- 
Btitutinc  an  assault.  The  act  done  must  not  only  be 
criminal,  but  it  must  have  proceeded  far  enough 
towards  a  consummation  thereof,  and  this  must  neces- 
sarily be  a  question  for  the  jury  under  proper  instruc- 
tions :  1  Bishop,  Cr.  L.,  c.  26 ;  also  8. 323.  So,  cleanly, 
where  the  intent  is  formed,  and  some  act  done  in  per- 
formance thereof,  but  the  party  voluntarily  abandons 
bis  purpose,  or  is  prevented  from  proceeding  farther, 
and  this  while  at  a  distance  too  great  to  make  an  actual 
assault,  he  could  not  be  convicted  of  an  assault  What, 
then,  consdtutes  an  assault  in  law?  It  might  be  some- 
what difficult  to  reconcile  all  the  authorities  upon  this 
subject,  and  we  shall  not  attempt  it  Some  of  the 
tests,  as  putting  the  person  assaulted  in  fear,  cannot  be 
celled  upon,  as  evidently  an  assault  may  be  made  upon 
a  person,  even  although  he  had  no  knowledge  of  the 
ftct  at  the  time.  An  assault  is  defined  to  be  an 
inchoate  violence  to  the  person  of  another,  with  the 

5 resent  means  of  carrying  the  intent  into  effect' 
'hreats  are  not  sufficient ;  there  must  be  proof  of 
violence  actually  offered,  and  this  within  such  a  distance 
as  that  harm  might  ensue  if  the  party  was  not  pre- 


Tented:  2  Greenleaf,  £v.  s.  82;  3  A.  s.  59  ;  I  Bishop, 
Cr.  L.  8.  419;  3  Bl.  Cora.  120,  note  3.  We  are  of 
opinion,  therefore,  that  the  charge  of  the  court  as  to 
what  would  constitute  an  assault  was  not  sufficiently 
guarded,  and  had  a  tendency  to  mislead  the  jury.  In 
cases  of  assault  with  intent  to  commit  a  felony,  a 
specific  intent  must  be  found  to  exist,  and  it  is  very 
difficult  to  imagine  how  such  a  specific  intent  can  be 
found  to  exist  in  the  absence  of  reflection  and  delibera- 
tion. AVhen  once  it  appears  that  the  assault  was  made 
with  intent  to  take  life,  under  circumstances  where  the 
killing  would  not  be  lawful  or  excusable,  then,  if  under 
such  circumstances  death  should  ensue,  the  party  would 
be  guilty  .of  murder.  It  seems  like  a  contradiction  of 
terms  to  say  that  a  person  can  assault  another  with 
intent  to  commit  manslaughter."  See,  also,  Wright  t. 
People,  33  Mich.  304.  Threats,  however,  on  which 
nothing  appears  to  have  turned  in  The  People  v.  Lillet/, 
might  introduce  another  important  element  (though 
mere  words  will  not  amount  to  an  assault :  1  Hawk, 
c.  62,  s.  1 ;  2  Dick.  J.  329 ;  1  Russ.  C.  &  M.  750).  But, 
they  should  be  more  unconditional  than  in  The  People  v. 
Johnson  (10  Reporter,  782),  where  the  evidence  was 
held  insufficient  to  uphold  a  conviction  for  assault,  the 
testimony  showing  that  during  an  altercation  the 
defendant  took  from  her  pocket  a  revolver,  cocked  it, 
and  pointing  it  at  the  complainant,  said,  "  If  you  come 
near  me,  I  will  shoot  you,"  and  thereupon  the  com- 
plainant went  away.  In  State  t.  Shipman  (81  N.  C. 
513)  the  defendant,  after  using  threatening  language 
with,  reference  to  the  prosecutor,  and  in  his  hearing, 
advanced  towards  him  with  a  knife,  continuing  the  use 
of  violent  and  menacing  expressions.  The  evidence 
left  it  doubtful  as  to  whether  or  not  the  knife  was 
open ;  and  when  the  defendant  got  within  five  or  six 
feet  of  the  prosecutor,  the  latter  said,  "  I  shall  have  to 
go  away,"  and  withdrew  from  the  work  upon  which  he 
was  engaged.  It  was  held  that  the  defendant  was 
properly  convicted  of  an  assault.  In  State  v.  Ramies 
(65  N.  C.  334)  it  was  decided  that  if  a  person  be  at  a 
place  where  he  has  a  right  to  be,  and  lour  other  per- 
sons with  a  pitchfork,  gun,  &c.,  by  following  him,  and 
using  threatening  and  insulting  language,  put  him  in 
fear,  and  induced  him  to  go  home  sooner  than,  or  in  a 
different  way  from  the  one  he  would  otherwise  have 
gone,  the  four  were  guilty  of  an  assault,  although  they  . 
did  not  get  nearer  than  seventy-five  yards,  and  did  not 
take  the  weapons  from  their  shoulders.  And  in  the 
recent  case  of  State  v.  Martin  (85  N.  C.  508)  where 
the  defendant,  being  about  twenty  steps  distant,  ad- 
vanced towards  the  prosecutor  with  a  knife  and  stick, 
cursing  and  threatening  to  do  him  bodily  harm — in 
consequence  of  which  the  prosecutor  went  into  a  store 
and  remained  until  a  warrant  was  obtained,  the  defen- 
dant walking  in  front  of  the  store,  saj-ing  he  would 
whip  the  prosecutor  if  he  came  out-Jt  was  neld  (Oct, 
J 881)  that  the  defendant  was  guilty  of  an  assault;  the 
principle  being  that  no  man  by  the  show  of  violence 
nas  the  right  to  put  another  in  fear,  and  thereby  force 
him  to  leave  a  place  where  he  has  the  right  to  be. 


INVESTiaATORS  UNDER  THE  ARREARS  OF 
BENT  ACT. 
It  has  always  appeared  to  us  that  the  office  of  Inves- 
tigator under  the  Arrears  of  Rent  (Ir.)  Aot,  1883,  is  one 
which  Bolioitors  are  eminently  suited  to  fill,  and  it  is 
with  regr«t,  on  public  grounds,  we  have  observed  that 
their  claims  have  been  too  apt  to  be  oveilooked.  It  is 
never  too  late  to  mend,  however,  and  the  appointment 
of  Mr.  Robert  Fergnson  oannct  but  b«  regarded  as  a  step 
in  the  right  direction.  We  (eel  oonfident  not  msrely  that 
he  will  give  satisfaotion,  bat  that  be  will  be  the  means 
of  proving  the  propriety  of  promoting  others  from  the 
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ranks  of  his  "braooU  of  the  legsl  professioD.  The  Act 
itself  has  expressly  recogaised  the  fitnesB  for  this  office 
of  solicitors,  beiog  members  of  a  Sab-Commission. 


VALEDIOIORT  ADDRESSES  TO  THE  HON. 
P.  A.  FITZGERAIiD. 

A  special  meeting  of  the  Bar  of  Ireland  was  held  on 
the  20th  inst.,  at  the  Fodr  Oonrts,  for  the  parpose  of 
presenting  cx-Baboh  FirzoEaALS  with  k  valedictory 
address. 

Amongst  those  present  were : — 

The  Lord  CfaAnedlor,  the  Muter  of  the  Rolla,  the  Lord  Chief 
Baron,  Lord  Jiatiee  Deaij,  Lord  Jntiee  Fitigibbon,  Mr.  Jmtioe 
Aqdrsin,  Judge  Warren,  the  Right  Hon.  Edward  Gibaon,  Q  C,  M,F.  i 
Mr.  8eT,<eant  Sherlock,  Q.C.i  Mr.  Sergeant  Hemphill,  Q.C.!  Mr  De 
Holejna,  (^C. ;  Mr.  T.  Parcell,  aC;  Mr.  Carton,  a.C.;  Mr. 
Bbekleton,  0.0.;  Sir  Samuel  Fergnaon,  dC;  Maater  Bruoe;  Or. 
Webb,  C1.C. ;  Mr.  Qreene,  Q.C  ;  Mr.  John  OltaMn,  Q.C. ;  Mr.  Atkln- 
•on,  Q.C.;  Mr.  John  Monroe,  d-C;  Mr.  laaac  Weir,  4.C. ;  The 
Maedermot,  q.C.;  Dr.  BoTd,  Q.C. ;  Mr.  Keja,  QC. ;  Mr.  J.  A. 
Cnrran,  O-C:  Mr.  J.  A.  Byma,  <1.G. :  Mr.  Hickaon,  (t.C. ;  Mr. 
Kyaa,  (^.C. ;  Mr.  Lefroy,  <tC. ;  Mr.  Jaoklon,  O-C. ;  Mr.  Henij 
Vitiglbbon,  (i.C.{  Mr  T.  P.  Law,  aC ;  Mr.  Richer,  dC.;  Mr. 
Monahan,  0.0.;  Mr.  M'Laughlin,  (tC  ;  Mr.  Jellett,  U.C.|  Mr. 
Murphy,  Q.C.;  Mr.  8.  Walker,  4.0.;  Mr.  Ueorge  Prioe,  Mr.  Orr, 
Mr.  Boll.  Hr.  Wvlie,  Mr.  Robertaon,  Hr.  Cathrew,  Mr.  Shaw,  Mr. 
Leech.  Mr.  Trench,  Mr.  H.  Plunkett,  Mr.  S.  N.  Elrington,  Mr.  tViUiam 
Kenn;.  BIr.  Sherlock,  Mr.  Newton,  Mr.  Alexander  Uolmea,  Mr.  Daj. 
Mr.  Bradr,  I'l'.  J.  A.  Rjnd,  Ac. 

Hr.  Sbboiant  Shbblock,  Q.C.,  read  the  following : — 

"Addrtu  from  the  Bar  of  Irdand,  to  the  HoDoarable 
Fbamois  Albxamdbb  Fiizobbau),  LI1.D.,  on  hit  Setire- 
ment  from  the  Benek. 

"Sir, — On  re-assembling  at  the  dose  of  the  Sammer 
Vacation,  we,  the  Bar  of  Ireland,  miss  from  the  Bench 
in  yonr  person  a  jndge  who  has  so  long  presided  over  ns 
with  a  dignity,  impartiality,  and  gentle  conrtesy,  oar 
sense  of  which  it  will  be  difficult  to  embody  in  word*. 
To  dwell  on  the  jadioial  qualities  nnivarsally  acknow- 
ledged which  have  so  eminently  distingaished  yoa, 
wonld,  we  feel,  be  distaatefnl  to  one  whose  nnobtrasive- 
ness  is  well  known,  and  whose  advancement  has  always 
been  unsought  by  himself,  and  doe  only  to  the  public 
appreciation  of  his  talents,  learning,  and  integrity. 
But,  whilst  so  refraining,  we  cannot  suffer  you  to  depart 
from  us  withont  expressing  onr  deep  sense  of  the  loss 
which  this  country  will  sustain  by  your  retirement,  in 
the  fulness  of  your  powers,  from  the  place  which  yon 
have  for  over  twenty  years  filled — to  borrow  words 
which  can  never  be  more  worthily  applied — '  without 
fear,  and  withont  reproach.'  On  that  Bench  we  can 
never  hope  to  see  a  purer  or  more  perfect  character. — 
Signed  on  behalf  of  the  Bar  of  Ireland,  B.  J.  Lamb, 
Father." 

The  Hon.  F.  A.  Fitzobbald,  who  was  received  with 
long-snstained  applause,  and  seemed  deeply  affected, 
replied  as  follows : — Farting  from  aotive  life  and  from 
the  friends  with  whom  I  have  been  so  long  associated 
is  to  me  a  very  serious  and  solemn  matter.  Even  with 
your  more  than  indulgent  address  before  me,  my 
thoughts  will  turn  to  the  many  failures  and  failings  of  • 
course  of  great  responsibilities  and  unusuiilly  prolonged 
But,  be  this  as  it  may,  it  is  natural,  and  I  hope  it  is 
right,  to  take  oomfort  and  encooragement  from  the 
Msnraooe  that  to  the  end  of  this  long  course  I  have 
retained  the  good  opinion  and  the  good-will  of  the  pro- 
fession to  whioh  it  is  and  ever  has  been  my  pride  to 
have  belonged.  Too  have  given  me  this  assurance, 
and  I  gratefully,  most  gratefully,  thank  yoo.  loan 
truly  say  that  of  the  honoor  of  our  common  profession 
I  have  been  always  sensitive.  Yon  who  are  still  bearing 
the  bnrthen  and  beat  of  the  day  have  maintained  its 
hononr  as  well  as  its  reputation  in  all  other  respects, 
and  I  hope  and  believe  that  tbey  ever  will  be  main- 
tained by  those  who  follow  yon.    Ouoe  more  I  thank  you. 

On  the  ffind  Inst.,  the  Council  of  the  Incorporated 
Liw  Society  of  Ireland  presented,  on  behalf  of  the 
BoUoitors'  profession,  a  valedictory  tiddress  to  the  Hon. 


F.  A.  Fitzobbald  on  the  occasion  of  his  retirement 
from  the  Bench. 

The  members  of  the  Connoil  present  were : — 

The  Preaident,  Mr.  Hcnrj  Jamaa  Pelham  Weat;  tbeVioe-Preildent^ 
Mr.  Edward  T.  BUpleton  and  Mr.  Henry  L.  Kelly;  Mean.  WiUiaa 
Flndlater,  M.P., ex-President;  Henry  Thomaa  Diz,  Richard  8.  Reeves, 
CharlesO.  Stanuell,  John  Henry  Nunn,ex-Frealdent;  Michael  Larkin, 
Arthur  Lee  Barlee,  John  T  Hamarton,  Williani  Read,  ei-Preaident ; 
Jehu  Mathews,  Wililan]  D' Alton,  Patrick  Maxwell,  W.  Utlwird  Jonea, 
A.  TIsdall,  John  Galloway,  Bbi4>land  M.  Tandy,  Francis  R.  M.  Grader, 
Keith  H.  Ballowea,  Richard  H.  U.  Orpen,  Thomas  C.  Franka,  Syden- 
ham Davis,  Henry  8.  Bteeredy,  Henry  C.  Nellaon,  Thomas  R.  Balllle- 
Gage,  Roberto.  Longfleld,  John  B.  Eat  m,  William  B.  Stanley,  Thomaa 
K.  Roche,  and  John  U.  Ooddard,  the  Secretary. 

Among  the  general  members  of  the  Society  present 
were : — 

Messrs.  Richard  C.  Walker,  Samuel  Walker,  James  O'Brien.  R.  Blair 
White.  W.  Grove  White,  Robt  Lyle,  Patrick  K.  White,  David  Galbraith, 
Hubert  C.  West.  Arthur  H.  Orpen,  Henry  B.  Burton,  E.  ReKlnald  DU, 
Lewis  Scallan,  P.  0.  M'Oough,  George  W.  Shannon,  Mark  C.  Bentley, 
Ambrose  Plunkett,  John  Read,  Thomas  Francis  O  Conueil,  John  D, 
Rosenthal,  Ac. 

The  Fbbsidbmx  (Ifr.  West)  said :— €ir,— The  pleasant 
duty  devolves  on  me,  as  President  of  the  Incorporated 
Law  Society,  of  reading  to  yoa  the  address  whioh  the 
oonnoil  of  that  Sooiety  resolved  shonld  be  presented  to 
you ;  and  I  am  sure,  sir,  it  will  not  be  nnpleasing  to  you  to 
learn  from  me  that  that  address  is  the  refleotioo  of  the 
nnanimous  opinion  of  a  body,  such  as  was  composed 
of  men  having  peculiar  opportunities  of  forming  that 
opinion,  and  who,  while  differing  in  politics  and  differing 
in  oreed  are  united,  sir,  in  a  sincere  desire  to  pay  a 
tribute  of  admiration  and  rOHpect  to  one  whom  such  a 
tribute  is  most  justly  doe.  I  think,  sir,  it  would  be  out 
of  place  for  me  to  add  any  words  of  miae  to  the  addieaS) 
and  with  your  permission  I  shall  now  read  it. 

"To  TBB  Hon.  Babon  FlizoEBALD. 

"  We,  the  Council  of  the  Incorporated  Law  Sooiety  of 
Ireland,  wonld  bat  ill  represent  the  feelings  of  oar  pro- 
fessional brethren  if  we  allowed  yoa  to  retire  from  the 
Benoh  without  expressing  oar  deep  regret  at  the  termir 
nation  of  your  distiDgnished  judicial  career.  For  mor* 
than  twenty  years  the  solicitors  of  Ireland  have  had 
opportunities  of  observing  your  jadioial  life  aud  oharao'er, 
and  can  bear  testimony  not  only  to  your  ability  and 
learning  aa  a  jndge,  but  also  to  yonr  oolonrlesa  impar- 
tiality and  BorupulouB  fidelity  in  the  administration  of 
jostioe.  Those  who  knew  you  at  the  Bar  (a  privilege  en- 
joyed by  some  amongst  as)  well  remember  your  brilliant 
qualities  as  a  lawyer  and  an  advocate,  as  well  as  the 
delioate  sense  of  honour  and  parity  of  purpose  whioh 
oharaoterised  your  professional  lifew  They  expected  a 
noble  and  spotless  career  upon  the  Beach  to  follow  snob 
a  oareer  at  the  Bar — and  had  the  satisfaotion  of  seeing 
their  antioipations  realised  to  the  tall  in  y'oar  jadioial 
life.  Although  we  well  know  that  in  the  discharge  of 
the  high  function  committed  to  yon,  yoa  have  ever,  in 
your  oonsoions  integrity,  been  regardless  of  praise  or 
blame,  we  trust  that  yon  will  aooept  this  tribute  of 
esteem  which  we  desire  to  offer  on  behalf  of  our  pro- 
fession, and  with  it  the  most  sincere  assnrance  of  oar 
kindliest  wishes  for  your  tature  welfare. — Signed  on 
behalf  of  onr  profession,  Hbmbx  J.  F.  Wbst,  President ; 
EnwABD  M.  Btaplbton  and  Hbhbt  L.  Ejult,  Viae- 
Presidents ;  Jobs  H.  Gosdabd,  Seoretary." 

The  Hod.  F.  A.  Fitzobbald  replied  as  follows : — Mr. 
President  and  Oeotlemen  of  the  Council, — ^It  wonld 
be  strange  indeed  if  I  did  not  greatly  Talae  and  grate- 
fully receive  this  testimony  of  yoar  regard.  I  knovt 
that — 80  as  none  other  oan — your  profession  truly  re- 
presents the  suitors  and  iotereets  with  which  I  have 
had  to  do  as  an  advooate  and  judge.  I  know  that 
yon  are  gentlemen  of  high  and  aublemished  honour  in 
whom  this  confidence  has  been  worthily  reposed.  That, 
in  a  long  career,  I  have  earned  and  enjoy,  as  you  have 
been  pleased  to  assure  me,  your  esteem  is  to  me  a  matter 
of  incalculable  worth,  and  I  tbaok  you  most  truly  aud 
sincerely.  I  also  know  it  is  true  that  there  is  an  impulse 
of  generoas  minds  which  leads  them  to  forget  that  which 
is  defective  and  to  enhance  what  is  good  when  they 
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approve.  I  oao,  however,  be  Bare  that  there  will  be  in 
my  own  reoolleotioo  of  defaalta  and  deTects  throaghoat 
a  long  aod  respoDBible  o&reer  at  least  Baffioient  to  allay, 
witboDt  rendering  me  leas  gratefal  tor,  yonr  generoae 
approval. 


THE  HOUSE  OF  COMUONS  SELECT  COM- 
MITTEE ON  PRIVILEQE. 
(Mb.  Obat,  1882.) 
Bbpobt  Pb'opobed  by  ibe  Cbaibkan  (adopted). 
The  Select  Committee  on  Privilege  to  nbom  was 
referred  the  letter  of  the  16th  Angnst,  1882,  from  the 
Bight  Hod.  Mr.  Jnstioe  LawBon  to  Mr.  Speaker,  in- 
forming the  Honee  of  the  commitment  of  Mr.  Edmnnd 
Dwyer  Gray,  a  Member  of  this  House,  for  contempt  of 
court,  "  for  the  purpose  of  oonsidering  and  reporting 
whether  any  of  the  matters  referred  to  therein  demand 
the  further  attention  of  the  House,"  have  considered 
the  matters  to  them  bo  referred,  and  have  agreed  to  the 
following  Report : — 

1.  Tour  committee  have  had  before  them  an  order 
dated  tbe  16th  August,  1882,  made  by  the  Bt.  Hon.  James 
Anthony  Lawson,  one  of  Her  Majesty's  judges,  and  pre- 
aiding  judge  of  Commission  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  at  a  Session  and  Commission  of 
Oyer  and  Terminer  and  General  Gaol  Delivery,  held  at 
Dublin,  in  aod  for  the  County  of  the  City  of  Dublin,  and 
also  a  farther  order  made  and  dated  the  80th  Sep- 
tember, 1882. 

2.  By  the  fiMt  of  these  orders  Mr.  Edmund  Dwyer 
Gray,  the  proprietor  of  a  certain  newspaper  called  the 
FreoMoCt  J&urnal,  and  then  and  now  one  of  the  Mem' 
bers  for  Carlow,  was  adjndged  to  be  guilty  of  contempt 
of  court  in  having  published  during  the  said  sessioD,  in 
tbe  said  Prteman'»  Jowraal  newspaper,  upon  the  11th, 
18th,  14th,  and  16th  days  of  August,  1882,  respectively, 
certain  publications  and  articles  in  contempt  of  the 
■aid  court  then  sitting ;  and  it  was  also  thereby  adjndged 
that  the  said  Mr.  Edmund  Dwyer  Gray  should,  for 
Buch  his  contempt  of  court,  be  imprisoned  in  her 
Majesty's  prision  in  and  for  the  County  of  tbe  City  of 
Pnblln  for  the  space  of  three  calendar  months,  and  that 
in  addition,  he  should  pay  for  his  contempt  a  fine  of 
£600  to  her  Majesty  the  Queen,  to  be  levied  off  his 
goods  and  chattels,  and  that  at  the  end  of  such  period 
«f  imprisonment  he  should  enter  into  recognizances, 
himself  in  the  sum  of  £6,000,  with  two  sureties  each  in 
the  sum  of  £2,600,  conditioned  that  he  (tbe  said  Mr. 
Edmnnd  Dwyer  Gray)  should  be  of  good  behaviour  and 
of  the.  peace  for  the  space  of  twelve  calendar  months, 
•nd,  in  default  thereoj^  should  be  imprisoned  for  a 
ftirther  period  of  three  calendar  months,  unless  in  tbe 
meantime  he  should  enter  into  such  recognizanoes. 

8.  By  the  second  of  these  orders  it  was  ordered  that 
on  payment  of  a  fine  of  £600  imposed  on  Mr.  Gray  he 
■bonld  be  then  discharged  from  further  custody.  These 
orders  and  the  affidavits  and  exhibits  on  which  they 
were  founded  are  printed  in  the  appendix  hereto. 

4.  Tour  committee  had  also  before  them  a  transcript 
of  notes  taken  by  a  shorthand  writer  of  prooeedings  in 
the  Dublin  Commission  Court  on  the  14th  and  16th  of 
AuguBt  and  30th  of  September,  1882,  in  relation  to  snch 
oommittal  of  Mr.  E.  D.  Gray. 

0.  Your  committee,  having  had  enoh  orders  and 
Affidavits  and  transcripts  placed  before  them,  proceeded 
to  afford  Mr.  E.  D.  Gray  an  opportunity  of  making  snch 
observations  on  tbe  matters  referred  to  them  as  he 
night  desire  to  offer. 

6.  Mr.  Gray  made  an  oral  statement  to  your  com- 
tnlitee,  aad  in  the  course  and  in  support  of  such  state- 
ment placed  before  your  committee  certain  documents, 
which  appear  in  the  appendix  under  the  heading 
"  Papers  handed  in  by  Mr.  Gray."  A  portion  of  such 
statement  and  the  oontents  of  such  doonments  appear 
to  your  committee  to  be  irrelevant  to  the  specific  object 
of  the  present  inquiry;  bat  your  committee  consider 
that  it  would  not  be  expedient  to  omit  from  the  appendix 
to  this  report  any  portion  of  what  was  laid  before  them, 


and  therefore  Mr.  Gray's  statement,  and  the  doonments 
above  referred  to,  appear  in  the  appendix. 

7.  Under  all  the  circumstances  of  the  case  your  com- 
mittee are  of  opinion  that  the  matters  referred  to  them 
do  not  demand  the  farther  atteution  of  the  House. 

8.  And  your  committee  also  desire  to  express  their 
opinion  that  Mr.  Justice  Lawson  fnlfllled  his  doty  in 
informing  the  House  that  a  Member  of  the  House  of 
Commons  had  been  imprisoned  by  the  order  of  the 
Commission  Court  ot  Oyer  and  Terminer  before  men- 
tioned. 

November,  1883. 


Mb.  Sbzsoh'b  Bepobt  (rejected). 

1.  Your  committee  have  had  before  tbem  an  order 
dated  the  16th  of  August,  1882,  made  by  tbe  Bight 
Hon,  James  Anthony  Lawson,  one  of  her  Majesty's 
judges,  and  presiding  Judge  and  Commissioner  of  Oyer 
and  Terminer  and  General  Gaol  Delivery,  at  a  Session 
and  Commission  of  Oyer  and  Terminer  and  General 
Gaol  Delivery,  held  at  Dublin,  in  and  for  the  County  of 
the  City  of  Dublin,  and  also  a  further  order  made  and 
dated  tbe  80th  of  September,  1882, 

2.  By  tbe  first  of  these  orders  Mr.  E.  D.  Gray,  the 
proprietor  of  a  certain  newspaper  called  the  Framan't 
Journal,  and  then  and  now  one  of  the  Members  for  the 
County  of  Carlow,  and  High  Sheriff  of  the  County  of 
the  City  of  Dublin,  was  adjudged  to  be  guilty  of  con- 
tempt of  court  in  having  published,  during  the  said 
session,  in  the  said  Freeman'i  Jountal  newspaper,  npon 
the  lltb,  12tb,  11th,  and  15th  days  of  August,  1882, 
respectively,  certain  publications  and  articles  in  con- 
tempt of  the  said  ooart  then  sitting,  and  it  was  also 
thereby  adjndged  that  the  said  Mr.  E.  D.  Gray  should, 
for  such  his  contempt  of  court,  be  imprisoned  in  her 
Majesty's  prison  in  and  for  tbe  County  of  tbe  City 
of  Dublin  for  tbe  space  of  three  calendar  months, 
and  that  in  addition  be  pay  for  his  contempt  a  fine  of 
£500  to  her  Majesty  the  Queen,  to  be  levied  off  bis 
goods  and  chattels,  and  that  at  the  end  of  snob  period 
of  imprisonment  he  should  enter  into  recognizaooes, 
himself  in  the  sum  of  £6,000,  with  two  snreties  each 
in  the  sam  of  £2,600,  conditioned  that  he,  the  said  Mr. 
E.  D.  Gray,  shoald  be  of  good  behaviour  and  of  the 
peace  for  the  space  of  twelve  calendar  months  to  her 
Majesty  the  Queen  and  all  her  subjects,  and  in  default 
thereof  should  be  imprisoned  for  a  further  period  of 
three  calendar  mouths,  unless  in  the  meantime  ha 
should  enter  into  such  recognizances. 

3.  By  tbe  second  of  these  orders  it  was  ordered  that 
on  payment  of  the  fine  of  £600  imposed  on  Mr.  Gray  he 
should  be  then  discharged  from  further  custody.  These 
orders  and  the  affidavits  and  exhibits  on  which  thejr 
were  founded  are  printed  in  the  appendix  hereto. 

4.  Yonr  committee  had  also  before  them  a  transoript 
of  notes  taken  by  a  shorthand  writer  of  proceedings  in 
the  Dublin  Commission  Court  on  the  14tb  and  16th  of 
August,  and  30tb  of  September,  1882,  in  relation  to  such 
committal  of  Mr.  E.  D.  Gray,  and  your  oommittes 
examined,  in  reference  to  tbe  accuracy  of  such  transcript, 
two  shorthand  writers  whose  evidence  will  be  found  in 
the  appendix. 

5.  Your  committee  having  had  snob  orders  and  affi- 
davits and  transcript  placed  before  them,  proceeded  to 
afford  to  Mr,  E.  D  Gray  an  opportunity  of  making  snoh 
observations  on  the  matters  referred  to  tbem  as  he 
might  desire  to  offer.  Mr.  Gray  made  an  oral  state- 
ment to  yonr  committee,  which  appears  in  the  appendix, 
and  in  the  course  and  in  support  of  such  Btatement 
placed  before  your  committee  certain  documents  which 
appear  in  the  appendix  under  the  heading,  "Papers 
handed  in  by  Mr.  Gray." 

6.  Yonr  committee,  in  oonsidering  whether  any  of  the 
matters  oonoeoted  with  the  commitment  of  Mr.  Gray 
demand  the  farther  attention  of  the  Honse,  have  guided 
themselves  by  the  principles  laid  down  in  the  report  of 
the  select  committee  on  Privilege  appointed  by  tbe 
House  in  1837  to  consider  and  report  upon  the  case  of 
Mr.  Iieeobmere  Chariton,  a  member  of  the  House,  wlio 
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had  been  committed  to  prison  by  the  Lord  Obaaoellor 
for  writing  a  letter  to  a  Master  of  the  High  Coart  of 
Chancery,  "oontaioing  matters  soandaloua  in  respect  to 
the  said  master,"  aud  "attempting  improperly  to  in- 
flaenoe  his  condaot  in  a  matter  pending  before  him." 

7.  The  Select  Committee  in  the  case  of  Mr.  Charlton 
fait  it  to  be  their  daty  not  only  to  consider  (1)  the 
ciharaoter  of  the  letter  in  respect  of  which  he  had  been 
oommitted  to  prjaon,  and  the  reason  he  had  for  beliey- 
log  certain  statements  made  in  that  letter  to  be  tme, 
bnt  also  to  investigate  (2)  the  particulars  of  the  con- 
tempt, in  order  that  the  House  might  be  informed  of 
them,  and  might  thereby  be  enabled  to  come  to  a 
decision  upon  the  merits.  The  committee  observed 
with  reference  to  the  letter  that  whUst  it  appeared  "  to 
be  expreaaed  in  an  intemperate  and  improper  manner," 
it  had,  however,  "been  occasioned  by  information  de> 
rived  from  the  solicitor  in  the  oaaae,  the  correctness 
of  which  Mr.  Charlton  had  no  reason  to  donbt,"  and, 
with  regard  to  the  partionlars  of  the  contempt,  the 
committee  reported  that,  "althoogh  the  Lord  Chan' 
oellor  had  the  power  to  declare  what  he  deemed  to  be 
a  contempt  of  the  High  Conrt  of  Chancery,  it  was 
necessary  that  the  Hoaae  of  Commons,  as  the  sole  and 
ezolasive  judge  of  its  own  privileges  should  be  informed 
of  the  paftioalars  of  the  contempt  before  they  could 
decide  whether  the  contempt  was  of  such  character  as 
would  justify  the  imprisonment  of  a  member." 

8.  The  Select  Committee  on  Privilege  in  the  case  of 
Mr.  Charlton  therefore  clearly  laid  down  two  principles, 
namely,  (1),  that  it  was  their  duty  to  cocsider  and 
report  as  to  the  grounds  of  the  belief  of  Mr.  Charlton 
in  the  trntb  of  the  statements  for  which  he  had  been 
committed ;  and  (2)  that  it  was  their  duty  to  ascertain 
and  feport  the  particulars  of  the  oootempt,  in  order 
that  the  House,  as  the  sole  and  exclusive  judge  of  its 
own  privileges,  should  be  enabled  to  decide  whether 
the  character  of  the  contempt  had  been  sooh  as  to 
joatify  the  imprisonment  of  one  of  its  members. 

9.  Applying  these  principles  to  the  case  of  Mr.  Gray, 
your  committee  have  considered,  in  the  flrst  place,  what 
grounds  he  bad  for  believing  that  the  statements  made 
in  the  Pnemcm'i  Jovrrtal  newspaper  in  the  publications 
and  articles  alleged  to  have  been  in  contempt  of  the 
said  court  were  tme.  Those  statements  charged  that  in 
certain  cases  tried  before  the  said  court  numbers  of  jurors 
of  reapeotable  position  belonging  to  the  Boman  Catholic 
communion  had  been  ordered  by  the  Crown  to  "  stand 
aside,"  whilst  juries  exolnaively,  or  almost  exclusively 
Protestant,  had  been  sworn ;  and  also  that  certain  mem- 
bers of  a  jury  empanelled  in  a  capital  case  had  been 
guilty  of  misconduct  in  the  hotel  where  they  were 
lodged  during  the  night  which  intervened  between  the 
oommenoement  of  the  trial  and  its  conclusion.  Tour 
committee  having  heard  the  statement  of  Mr.  Gray, 
and  having  examined  the  papers  banded  in  by  him,  and 
the  several  exhibits  in  the  case,  are  of  opinion  that  he 
bad  no  reason  to  donbt  the  correctness  of  the  state- 
ments made  in  the  Fneman'i  JowntU  newspaper,  and 
alleged  to  have  been  in  contempt  of  said  court. 

10.  With  regard  to  the  second  principle  adopted  by 
precedent  from  the  case  of  Mr.  Charlton— namely,  that 
although  the  judge  had  the  power  to  declare  what  he 
deemed  to  be  contempt,  the  House  should  be  informed 
of  the  partionlars  of  the  contempt,  in  order  to  decide 
whether  it  was  of  such  a  character  as  to  justify  the 
imprisonment  of  a  member.  Tour  committee  reiterate 
the  expression  of  their  opinion  that  Mr.  Gray  had  no 
reason  to  donbt  the  correctness  of  the  statements 
alleged  to  be  in  contempt,  and  your  committee  in  this 
connexion  refer  to  the  report  of  the  judgment  de- 
livered in  the  case  by  Mr.  Justice  Lawson,  from  which 
it  appears  that  the  learned  judge  declared  that  one 
of  the  legal  questions  for  him  to  consider,  in  order  to 
come  to  a  decision,  was  whether  the  publications  and 
articles  in  the  Freeman'i  Journal  newspaper  wero  in- 
tended to  interfere  with  the  administration  of  justice. 
Tour  committee  are  of  opinion  that,  in  order  to  arrive 
at  an  equitable  decision  upon  that  question,  it  was 
•asential  to  inqoite  whether  Mr.  Gray  believed,  and 


had  reason  to  believe,  that  the  statements  contained 
in  the  publications  and  articles  were  true.  It  is  evident 
that  statements  made  in  good  faith,  even  though  held 
to  constitute  ciontempt,  must  be  held  to  constitute  con- 
tempt of  a  character  materially  different  from  that 
involved  in  statements  made  either  with  a  knowledge  of 
their  falsehood  or  without  a  reasonable  presumption  of 
their  truth.  But  Mr.  Justice  Lawson,  although  ha  de- 
clared "  intention  "  to  be  a  vital  portion  of  the  case,  and 
thereby  admitted  to  consideration  the  question  of  tmth 
or  falsehood,  yet  refused  to  hear  a  witness  present  in 
court  who  tendered  his  evidence  on  oath  in  support  of 
the  statements  made  in  the  Prtenum't  Journal;  and, 
further,  the  learned  judge  declined  either  to  allow  Mr. 
Gray  to  go  into  the  question  of  the  truth  of  the  state- 
ments or  to  grant  an  adjournment  of  the  case,  which 
was  sought  for  by  Mr.  Gray  on  the  plea  that  be  would 
be  able  to  clear  himself  of  any  charge  as  to  the  intention 
of  the  articles,  and  to  prove  that  he  had  acted  in  good 
faith.  Tour  committee  consider  that  Mr.  Gray,  who 
it  appears  had  received  but  a  few  hours'  notice  (from 
the  evening  of  the  15th  August  to  the  morning  of 
the  16th)  of  the  intention  to  proceed  against  him, 
should  have  been  allowed,  by  a  reasonable  adjourn- 
ment, due  facility  for  the  preparation  and  production 
of  his  defence  with  regard  to  the  intention  of  (he 
publications  and  articles.  Tour  committee  also  con- 
sider that  the  evidence  tendered  on  bis  behalf  in 
court  should  not  have  been  rejected.  The  rejection  of 
this  evidence,  and  the  refusal  of  an  adjonrament,  are 
open  the  more  gravely  to  question  because,  as  it  appears, 
tbe  learned  judge  himself  in  the  course  0t  the  proceed- 
ings, repeatedly  used  expressions  which  left  no  donbt 
that  he  had  already,  by  some  method  not  indicated, 
brought  bis  mind  to  a  conclusion  adverse  to  Mr.  Gray 
upon  the  essential  question  of  inteotion.  Tour  com- 
mittee consider  that  a  member  of  the  House  charged 
with  contempt  of  conrt  should  not  have  been  denied 
those  facilities  for  defence  universally  allowed  to  all 
who  are  obarged  with  acts  against  the  law,  Tour  com- 
mittee also  consider,  upon  the  question  of  the  character 
of  the  contempt,  that  Mr.  Gray,  having  no  reason  to 
doubt  the  oorrectness  of  the  statements  made  in  the 
Freeman'$  Journal,  intended  those  statements  not  to 
"interfere  with  the  administration  of  jnatide,"  but  to 
secure  the  unimpeded  admission  to  the  jury  box  of  per- 
sons duly  qualified,  without  distinction  of  creed ;  and, 
in  the  particular  case  in  which  misconduct  was  obar^^ ' 
against  certain  members  of  a  jury,  to  induce  the  Exeoo- 
tive  to  consider  whether  there  was  oanse  for  recom- 
mending the  extension  of  the  Boyal  prerogative  of 
clemency  to  the  man  who,  on  tbe  verdict  of  the  jury  ia 
question,  had  been  condemned  to  death.  Tour  com- 
mittee, after  careful  oonsideration  of  all  the  facts  in 
evidence  before  them,  have  no  doubt  of  the  aoouracy  of 
tbe  statement  of  Mr.  Gray,  that  the  motive  of  the  pub- 
lications in  tbe  Preeman'i  Jowmal  was  to  purify  the  ad- 
ministration of  justice,  so  as  to  secure  and  increase 
respect  for  the  law.  Following  the  precedent  laid  down 
as  nsreinbefore  recited  by  the  Select  Committee  on 
Privilege,  in  the  case  of  Mr.  Charlton,  ^onr  committee 
leave  out  of  question  the  power  of  the  judge  to  deolar* 
what  he  deemed  to  be  contempt;  bnt  having  ascer- 
tained and  considered  the  particulars  declared  to  be 
contempt  in  the  present  case,  your  committee,  bearing 
in  mind  the  law  and  usage  of  Parliament  as  to  pri- 
vilege of  Parliament  laid  down  in  various  statutes  and 
numerous  resolutions  of  both  Houses,  feel  bound  to 
report  that  in  their  opinion  the  character  of  the  ooo- 
tempt was  not  such  as  to  justify  the  imprisonment  of 
Mr.  Gray. 

11.  It  appearB,'moreover,  that  Mr.  Gray  was  adjudged 
to  be  guilty  of  contempt  because  of  publications  and 
articles  referring  to  trials  which  had  concluded  before 
the  pnblicatiooB  and  articles  declared  to  be  in  contempt 
had  appeared  in  the  Prteman'M  Journal.  Tour  committee 
are  assured  that  it  is  the  general  practice  of  pnblio 
journalists  to  comment  freely  in  thier  journals  on 
concluded  trials,  and  the  House  may  desire  to  consider 
whether  a  member  of  the  House  should  have  been 
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oondemned  to  impriBODment  under  the  law  of  oontempt 
of  ooart  for  havioK  acted  aooording  to  the  settled  osage 
of  the  pablio  Press,  and  \Thether,  in  the  interests  of 
independent  pablio  orilioism  of  the  administration  of 
jastioe,  it  is  any  longer  jadicioas  to  allow  the  law  of 
oontempt  in  this  regard  to  remain  without  definition 
and  limitation. 

12.  Apart  from  the  questions  raised  in  re«peot  of  the 
pnblioations  ftnd  articles  in  the  Freeman'i  Journal,  it  is 
apparent  to  yoar  oommittee  that  another  qnestion 
directly  affeoting  the  privilege  of  a  member  of  the  House, 
and  his  right  to  attend  in  Parliament  was  raised  in  the 
present  oase  by  Mr.  Justice  Lawson,  and  that  it  mate- 
rially contributed  to  the  judgment  at  which  he  arrived, 
and  to  the  sentence  passed  by  him  upon  Mr.  Gray. 
The  offioe  of  High  Sheriff  of  the  City  of  Dublin  is  held 
by  Mr.  Gray  for  the  present  year,  and  as  it  is  part  of 
the  customary  duty  of  the  High  Sheriff  to  attend  upon 
the  judges  at  the  opening  of  the  said  Oommission  Court, 
Mr.  Gray  on  the  eve  of  such  opening  wrote  to  Mr.  Justice 
Lawson,  stating  that  he  expected  it  would  be  needful 
for  him  to  go  at  once  to  Parliament,  and  expressing 
oonfidenoe  that  bis  absence  from  the  aonrt  would  not 
be  attributed  to  any  want  of  due  respect.  At  that  time 
the  learned  judge  made  no  reply,  but  in  answer  to  an 
inquiry  addressed  to  him  by  Mr.  Gray  some  days  after 
fais  committal  to  prison,  Mr.  Justice  Lawson  acknow- 
ledged the  receipt  of  the  letter  sent  to  him  by  Mr.  Gray 
before  the  opening  ot  the  Commission,  and  declared  that 
the  excuse,  as  he  termed  it,  for  the  absence  of  Mr.  Gray 
from  the  court  had  been  quite  suffloient.  Nevertheless, 
at  the  bearinit  of  the  charge  against  Mr.  Gray,  tha 
learned  jadge,  in  reply  to  observations  by  the  defendant 
as  to  the  need  of  farther  time  to  prepare  his  defence, 
■aid—"  Ion  are  the  High  Sheriff,  and  yon  are  bound  to 
be  always  in  attendance  in  this  court;"  and  subsequently, 
upon  the  qnestion  of  the  alleged  miscondnet  of  certain 
members  of  a  jnry  in  the  hotel,  the  learned  judge  de- 
olared  that  he  held  the  High  Sheriff  "  responsible  for 
everything,"  although  the  High  Sheriff,  after  notifying 
the  judge  of  his  intention,  had  proceeded  to  the  House 
of  Commons  before  the  Oommission  opened,  and  had 
remained  oontinuonsly  in  attendance  upon  the  House, 
and  in  the  discharge  of  his  Parliamentary  duty,  until 
after  the  jurors  accused  of  misconduct  had  delivered 
their  verdict  and  been  discharged,  and  nntil  after  the 
trials  commented  upon  in  the  Freeman'i  Journal  had 
oonoladed.  There  can  be  no  doubt  that  the  jurors  in 
^estion,  doring  their  absence  from  ooart,  were  in  charge 
of  the  Sub-Sheriff  and  of  sworn  constables  and  bailiffs, 
and  that  the  High  Sheriff  was  obliged  to  be  absent  all  the 
time  in  London  on  Parliamentary  duty.  Yet,  it  appears 
that  the  learned  judge,  beoaose  of  such  absence,  rebnked 
him.  Imposed  a  sertoas  disability  on  him  in  regard  to  the 
preparation  of  his  defence,  and  even  went  so  far  as  to 
punish  him  for  bis  absenoe  in  Parliament,  since,  in  de- 
livering judgment,  the  learned  judge  declared,  "  I  think 
the  position  of  Mr.  Gray  greatly  aggravates  his  offence. 
I  think  he  owed  a  duty  to  the  court,  which  he  has  most 
oerioasly  neglected."  loar  oommittee  deem  it  to  be 
impossible  to  come  to  any  other  oonolusion  than  that 
Mr.  Jastioe  Lawson  inflicted  punishment  on  Mr.  Gray 
for  having  performed  his  Parliamentary  duty,  and  your 
oommittee  are  of  opinion  that  this  conduct  on  the  part 
of  the  learned  jadge  is  a  breach  of  the  privilege  ot  the 
House. 

IS.  As  the  matter  affects  the  honour  of  a  member  of 
the  House,  your  committee  deem  it  proper  in  reference 
to  a  complaint  snbmitted  to  them  by  Mr.  Gray  to  de- 
clare that  certain  charges  made  against  him  in  the 
public  papers,  imputing  to  him  wilful  misuse  of  his 
oapaoity  of  High  Sheriff  to  defeat  the  ends  of  justice, 
are  entirely  without  foundation. 

14.  Your  oommittee  have  to  report  that  in  their 
opinion  the  singularly  anomalous  condition  ot  the  law 
of  oontempt,  as  well  as  the  taots  set  forth  and  the  oon- 
clusions  stated  in  paragraphs  9, 10, 11,  and  12  of  this 
report,  demand  the  farther  attention  ot  the  House. 

Kovember,  1882. 


Mb.  DiUiWyn's  Rbpobt  (rejeeted). 

In  this  report  the  following  oonolaaions  wen 
reached : — 

Your  committee,  having  had  the  ordmr^  and  affidavits 
and  transcript  placed  before  them,  proceeded  to  afford 
to  Mr,  E.  D.  Gray  an  opportunity  of  making  sach  obser- 
vations on  the  matter  referred  to  them  as  he  might 
desire  to  offer,  and  having  examined  Mr.  Gray  and  con- 
sidered the  reports  and  comments  in  the  Freeman'g 
Journal  which  led  to  the  commitment  of  Mr.  Gray,  the 
proprietor  of  that  newspaper,  are  of  opinion  that  the 
contempt  which  it  is  alleged  Mr.  Gray  committed  waa 
not  of  such  a  character  as  to  justify  the  imprisonment 
of  a  Member  of  Parliament. 

It  appears  to  your  oommittee  that  by  the  law  and 
usage  of  Parliament,  privilege  of  Parliament  belongs  to 
every  member  ot  the  House  ot  Commons  in  all  eases, 
excepting  those  of  treason-felony  and  breach  of  the 
peace,  and  in  the  oase  of  suoh  exceptions  it  is  obvious 
that  punishment  for  snoh  offenoes  ooold  only  bs  awaidad 
after  trial  and  oonviotion  by  a  jury. 

The  privilege  of  Parliament  rests  not  only  upon  rsso. 
lutions  of  the  Houses  of  Parliament,  but  is  also 
distinctly  recognised  by  various  Acta  of  Parliament. 
The  resolution  of  the  Honse  above  referred  to,  assert, 
ing  the  law  and  nsage  of  Parliament  in  respect  ot 
privilege,  was  passed  on  the  20th  of  May,  1676,  and  in 
ISSl  a  Committee  of  Privileges  reported  that  it  had  been 
considered  as  established  generally  that  privilege  is  not 
desirable  for  any  indictable  offence,  assuming  thereby 
the  preferment  of  an  indictment 

The  Acts  of  Parliament  which  recognise  the  privilega 
of  Parliament  which  may  be  quoted  are  the  17th  of 
Geo.  n.,  o.  6 ;  the  46th  of  Geo.  IIL,  a  4 ;  the  67th  of 
Geo.  HX,  o.  8  ;  the  e7th  of  Geo.  III.,  a  66 ;  the  8rd  of 
Geo.  ly.,  0.  2  ;  the  2ud  and  8rd  ot  Wm.  IV.,  c.  98 ;  and 
the  44th  ot  Vict,  c.  4.  All  these  recognise  the  exemp- 
tion of  members  of  Parliament  from  arbitrary  arrest 
nntil  the  matter  of  whioh  he  is  suspected  shall  be  first 
oommunioated  to  the  Honse  of  which  he  is  a  member, 
and  the  consent  of  such  House  obtained  for  lus  com- 
mittal. 

Various  oases  have  been  brought  under  the  notice  of 
Parliament,  in  which  members  have  been  committed 
for  oontempt  of  court,  in  which  the  House,  not  insisting 
on  its  privileges,  have  not  deemed  It  necessary  to  inter- 
fere ;  but  there  have  been  oases  in  which  the  contempt 
has  consisted  in  a  direct  defiance  or  interference  with 
one  of  the  superior  courts,  as  in  the  case  of  Mr.  Wellesley 
Long  in  1831,  who  took  a  ward  of  Chancery  ont  ot  tha 
jorisdiotion  of  the  court ;  or  as  in  that  of  Mr.  Leechmera 
Charlton  in  1887,  who,  in  writing  a  letter  to  one  of  the 
Masters  in  Chancery,  attempted  to  interfere  with  an 
officer  of  the  conrt  in  the  peitormance  of  his  duty  with 
respect  to  a  suit  than  pending.  This  latter  case  was 
referred  to  a  Oommittee  of  Privilege ;  and  your  oom- 
mittee oonsider  it  desirable  to  quote  some  extracts  from 
their  report,  which  set  forth  the  law  and  asa^te  of  Par- . 
liament  in  respect  of  privilega  of  members.  The  warrant 
for  Mr.  Charlton's  commitment  set  forth  that  he  was 
committed  by  the  Lord  Chanoellor  "  for  writing  a  letter 
to  William  Brougham,  £sq.,  one  of  the  Masters  ot  tha 
High  Court  of  Chancery,  containing  matters  scandalona 
with  respect  to  the  said  Master,  and  an  attempt  im- 
properly to  influence  his  conduct  in  the  matter  pending 
before  him."  The  reports,  after  preliminary  matter, 
state  that  the  committee  are  deeply  impreened  with 
the  difficulty  and  importance  of  the  question  referred  to 
them  in  the  absence  of  authorities  to  whioh  they  can 
refer  as  clearly  in  point  and  directly  bearing  on  this 
particular  case.  It  will  be  seen  from  the  early  oases 
that  the  ancient  definition  of  privilege  of  Parliament  is 
that  it  belongs  to  every  member  of  the  Honse,  except  in 
oases  ot  treason-felony,  or  refusing  to  give  surety  of  the 
peace. 

These  exceptions,  by  tha  statement  of  the  Oommis-  . 
slon  of  1641,  are  further  extended  to  all  indiotable 
offences  by  their  resolntion  in  1697  to  forcible  entries 
and  detainers ;  and  in  1763,  in  conformity  with  tha 
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priooiple  of  tba  deolantion  of  1641,  and  of  a  sabaeqaent 
reaolatioQ  in  1675,  to  printing  and  pablishing  aeditiooB 
libels,  to  whiuh  may  be  added  tbe  resolation  of  tbe 
Lords  in  1757  that  privilege  shall  not  protect  peers 
•gainst  process  to  enforce  the  hahtai  corpus  The  ordi- 
nary process  for  contempts  against  persons  having 
privilege  of  Parliament  or  of  peerage  has  not  been  that 
of  attachment  of  the  person,  bnt  that  of  seqaestration 
of  the  whole  property,  which  has  been  foond  saffloient 
to  vindicate  the  aathority  of  the  courts,  even  in  oaaes 
of  some  aggravation. 

It  is  stated  by  Blaokstone  that  "  contempts  com- 
mitted even 'by  peers,  when  enormons  and  accompanied 
with  violence,  sach  as  forcible  rescaas  and  the  like,  or 
vhen  they  import  disobedieooe  to  the  £iog's  writs  of 
prohibition,  hJbtat  eorjmi  and  the  rest,  are  faroishable 
D^  attachment ;"  and  the  same  doctrine  has  on  different 
oeoasions  been  expressed  by  other  writers  and  by  judge* 
of  high  aathority. 

The  only  cases,  however,  in  which  attachments  have 
been  foand  by  the  committee  to  have  been  actnally 
issned  against  privileged  persons  are  that  of  Earl 
Ferrers  by  the  King's  Bench,  and  that  of  Mr.  Wellesley 
liong  by  the  Oonrt  of  Ohancery,  already  referred  to. 
The  former  was  a  case  of  disobedience  to  a  writ  of 
kabta*  eorjm*  to  whioh,  while  the  discnssion  was  pend- 
ing It  had  been  declared  by  the  Hoase  of  Lords  privi- 
le$;e  of  Parliament  did  not  extend  ;  the  other  was  that 
ot  the  forcible  removal  of  a  ward  of  the  Gonrt  of 
Ohancery,  and  placing  her  oat  of  the  jorisdiction  of  the 
oonrt,  whioh  obvionsly  conld  only  be  checked  by  the 
most  prompt  and  efficaoioos  remedy. 

Since  the  sitting  of  the  last  Committee  of  Privileges 
the  Act  ;of  2nd  and  8rd  William  lY.,  c.  98,  intituled 
"An  Act  for  Enforcing  the  Process  npon  Oontempta  in 
the  CfOnrte  Ecclesiastical  of  England  and  Ireland,"  was 
passed,  by  which  contempts  of  the  Ecclesiastical  Oonrts 
in  face  of  the  court  or  the  process  thereof  are  directed 
to  be  signified  to  the  Lord  Chancellor,  who  is  to  issae  a 
writ  of  de  eontmnaee  capiendo  for  taking  into  castody 
persons  charged  with  such  contempt,  "  in  case  each 
persons  shall  not  be  a  Peer,  Lord  of  Parliament  or 
Member  of  the  Honse  of  Commons." 

In  the  comments  which  appeared  in  the  Freanan'i 
Journal  newspaper,  and  which  led  to  the  imprisonment 
of  Mr.  Oray,  year  oommittee  do  not  consider  that  he 
intended  to  or  did  act  in  defiance  of  the  ooart,  or  with 
tbe  view  of  interfering  with  its  action,  as  the  trial  to 
which  they  referred  had  been  condaded,  and  the  irregn- 
Isrities  whioh  were  alleged  to  have  ocoarred  in  reference 
to  it,  were  of  sach  a  serious  character  as,  if  trae,  to 
render  it  desirable  that  public  attention  shonid  be 
drawn  to  them,  with  the  view  of  obtaining  a  fall  inves- 
tigation ;  and  year  committee  are  of  opinion  that  Mr. 
Oray's  comments  were  made  with  this  object,  and  not 
with  the  desire  to  prejadioe  or  interfere  with  the 
administration  of  jostice,  bat,  on  the  contrary,  to 
amend  it. 

On  former  oocadons  of  oommittal  of  membeiB  for 
contempt  the  Hoase  has  not  considered  it  expedient  to 
protest  or  take  action  in  order  to  vindicate  its  privileges, 
bnt  in  no  instance  can  it  be  considered  to  have  wi^ved 
them. 

In  the  present  instanoe,  as  Mr.  Gray  has  been  released 
from  imprisonment,  and  under  the  circamstances  of 
the  case,  yonr  committee  do  not  recommend  that  any 
further  steps  in  the  matter  are  necessary  to  be  taken, 
althoagh  they  are  of  opinion  that  there  has  been  an  in- 
fringement of  the  privilege  of  Parliament. 

The  order  of  referenoe  desires  your  committee  to  re- 
port whether  any  of  the  matter  referred  to  .in  tbe  case 
of  Mr.  Oray  demands  the  farther  attention  of  this 
House,  and  in  oompliance  with  this  diieotion  tiiey 
express  their  opinion  that  if  the  present  state  of  the 
law  allows  a  judge  to  imprison  or  fine  to  an  unlimited 
extent  tbe  editor  of  a  public  journal  for  criticising  the 
proceedings  on  a  criminal  trial,  after  such  trial  has 
finished,  year  committee  consider  that  it  is  desirable 
forthwith  to  amend  the  law  relating  to  contempt  of 
ooaitL 
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Potoen  of  Sale,  Si^raaehitement,  Exchange,  and  Partition 
{Beot.3). 

In  considering  th«  effect  of  this  and  sabseqnent 
powers  the  definitions  of  "  manor,"  "  mines  and  mine- 
rals," and  "land"  (sectt  2)  mast  be  kept  in  mind. 

The  Act  gives  these  powers  to  tenant  for  life  (sect,  8), 
and,  during  infancies,  to  the  trustees  (sect.  60).  As  to 
who  are  trustrees,  see  seots.  3  (8),  38. 

By  sect  16  a  Restriction  is  imposed  as  to  sale  and 
lease  of  mansion-honse,  &a. ;  we  think  that  nsnally  the 
settlement  shoald  remove  this  restriction;  See  on  sect. 
16  below.  For  old  power  of  sale  and  exchange,  sea 
Davidson  Settlements,  8rd  edit.  vol.  iii  1011 :  Bythe- 
wood,  vii.  435 ;  Prideaax,  11th  edih  vol;  iL  816 ;  Oonoisa 
David.  12th  edit.  883. 

Power  to  make,  vary,  and  rescind  contracts  is  given 
by  sect.  81,  to  mske  stipalatlons  aa  to  title,  buy  in  at 
anotion,  Aa,  by  sect.  4,  to  make  conveyances  by  sect. 
20,  whioh  also  provides  for  priorities.  Compare  David.' 
iii.  1018,  and  see  ib.  698.  The  consideration  for  vari- 
ation and  rescission,  if  paid  in  money,  is  to  be  treated 
as  capital  (sect.  81  (ii.).  This  leaves  it  open  to  posdbls 
discussion  whether  tenant  for  life  will  have  to  acoonnt 
for  "  money's  worth ''  whioh  he  receivea  It  would 
seem  that  no  notice  of  rescission  need  be  given  to  the 
trustees,  but  that  notice  of  variation  masb  See  sect. 
46.  Sale  of  easements,  privileges^  Aa.,  is  provided  for 
by  sect.  8  (i.). 

On  sale,  exchange,  and  partition,  restrictions  may  t>e 
imposed  (sect.  4  (6) ;  surface  and  minerals  sold  apart, 
and  easements,  &o.,  granted  or  reserved  for  mining  par- 
poses  (sect.  17) ;  proper  conveyances  made ;  easements, 
Aa.,  created  (sect.  20  (1);  and  re-settlements  Inade  of 
land  received  on  sale  or  exchange  (sect;  24). 

As  to  conveyances  of  easements,  see  sect.  20  (1),  and 
O.  A.  s.  62 ;  and  as  to  re-settlement,  seek  24  (7). 

As  to  sale  of  surface  and  minerals  apart,  compar* 
David,  iii.  1019,  and  as  to  re-settlements,  ib.  1020. 

The  trusta  of  money  received  on  sales,  <feo.,  are  pro- 
vided for  by  the  Act  (see  sects.  21-26),  but  if  it  is  desired 
that  a  single  trustee  shonid  be  able  to  give  a  receipt  the 
settlement  mast  so  provide  ^sect.  89).  But  except  in 
small  settlements  sach  a  provision  woald  be  nnwise. 

Under  the  old  power  of  re-purohase  of  lands  (David. 
iii.  1030)  the  money  might  Ikb  spent  on  freeholds,  or  such 
leaseholds  and  copyholds  as  were  convenient  to  hold 
with  the  freeholds;  Under  the  Act  this  limitation  is 
abolished  (sect.  24  (3),  and  any  copyholds  and  leaseholds 
may  be  purchased  as  an  investment  and  not  merely  as 
a  convenience ;  bnt  the  leaseholds  must  have  sixty  years 
unexpired  (scot.  21  (vi.).  It  will  be  for  the  personal 
advantage  of  tenant  for  life  to  pnrohase  leaseholds,  but 
he  will  he  kept  in  check  by  sects.  46,  63.  The  Act  pro- 
vides thiat  where  pnrohsae  money  arises  from  sale  of 
leAse  or  reversion,  the  court  or  the  trustees  may  apply 
it  BO  as  to  give  to  the  tenant  for  life  and  remainderman 
the  same  benefit  as  they  might  have  had  from  the  pro- 
perty if  unsold  (sect.  34).  Compare  L.  O.  O.  Act  1846  (8  A 
9  Vict.  c.  18),  B,  74,  and  see  Adeta  v.  Woodkead  (43  L.  T. 
Bep.  N.  B.  667  ;  14  Cb.  Div.  27).  Apparently  on  sale 
of  a  short  lease  the  trustees  may  give  a  share  of  tbe 
pnrohase  money  to  tenant  tor  life,  bnt  of  course  the 
purchaser  must  pay  the  whole  into  court  or  to  the' 
trustees  (sect.  21). 

It  may  be  advisable  to  empower  tenant  for  life  to  bay 
leaseholds  with  less  than  sixty  years  unexpired,  con- 
venient to  be  held  with  tbe  settled  property  not  exceed- 
ing in  the  whole  a  specified  value. 

Few  settlors  will  desire  that  land  in  England  shiU  b« 
exebanged  for  land  out  of  England,  but,  if  it  is  desired, 
a  power  must  be  inserted.  A  eomparison  of  Beet.  4  (8) 
'with  the  last  words  of  Beet.  23  gives  rise  to  a  doaot 
whether  such  a  power  is  valid  ;  bnt  we  are  clearly  of 
opinion  that  it  is  valid  (see  sects.  66,  67),  "  England  " 
inclndes  Wales :  (Steph.  Comm.  8th  edit.  vol.  i.  84.) 

Enfrancbiaemeat  is  treated  by  sect.  8  as  a  sale  of  tbtt 
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BeUnory,  ao  that  fieqnently  when  a  sale  ia  mentioned  it 
inoladea  an  enfranohiaemont.  For  old  power  to  eafran- 
cbiaeeee  David,  iii.  1010,  1011;  Bythewood,  ni.  482; 
and  as  to  the  law  of  enfranohiaement  see  David,  ii.  386; 
iii.  644.  The  atatatory  power  in  sect.  4  gives  no  power 
to  sell  or  eofrancbiae  in  oonaideration  o{  a  lentobarge 
or  valnable  oonsideration  other  than  money  (seot>  4  (3). 
If  this  is  desired  it  should  be  addedi  It  will  not  be 
safe  to  consider  a  newly  created  rentobarge  on  the  land 
as  an  inoorporeal  hereditament,  falling  within  the  defl* 
Dition  of  "  land  "  in  sect.  2  (10)  (i.),  and  treat  the  sale  as 
an  exchange.  Bights  of  common,  ico.,  may  be  regranted 
in  an  enfranohiaement  (aeot.  4  (7). 

There  seems  no  doabt  bat  that  the  statatory  powers 
aathorise  entranohiaementa  of  oopyholds  for  live&  As 
to  the  eilect  of  the  old  powers,  see  David,  iii.  641,  and 
compare  ib.  ii.  388.  Exchange  or  partition  may  be 
made  in  oonaideration  of  andivided  share  in  mines  and 
minerals  (sect.  17  (2). 

Sect.  4  (2)  empowers  exchange  and  partition  in  coo^ 
sideration  of  money  and  "  land  ;"  restrictions  and  reser- 
vations are  also  empowered  by  sects.  4  (6),  17  ;  and  these 
will  also  form  a  consideration.  Apparently  there  is  no 
power  to  snbatitate  a  rent-charge.    See  above. 

Money  for  equality  of  partition  and  exchange  may  be 
raised  by  mortgage  of  the  settled  land  (seot.'lS). 

A  power  of  sale  and  exchange  vested  in  trnsteee,  and 
exeroiaable  with  consent  of  tenant  for  life,  may  be  ex- 
erciaed  by  selling  to  tenant  for  life  himself  {Howard  v. 
DwxuK,  Torn.  <&  Bass.  81;  Sag.  Pow.  868) ;  bat  it  seems 
that  tenant  for  life  is  bound  to  oommnaioate  what  he 
knows  as  to  the  value  of  the  property :  {Diccomon  v. 
Talbot,  24  L.  T.  Bep.  N.  8.  49  ;  L.  Bap.  6.  Cb.  App.  32.) 

It  is  sabmitted  that,  as  tenant  for  life  is  placed  in  the 
position  of  a  trustee  (sect.  68),  he  cannot  safely  pnr- 
ohase  from,  or  exchange  with  himself :  (Lewin,  422). 
See,  however,  David,  iii.  682  ;  Sag.  V.  F.  692 ;  Dart,  37, 
as  to  tenant  for  life  with  power  of  sale  in  general. 

He  might  also  pnrchaae  on  a  aale  by  the  coort,  after 
having  obtained  the  court's  permission  (Dart,  1195),  and 
no  doubt  this  will  still  be  allowable ;  and  possibly  he 
may  even  bay  from  himself  with  the  sanction  of  the 
ooort,  for  which  application  may  be  made  under  saotB. 
ai  (3),  44. 

A  purchase  by  tenant  for  life  in  the  name  of  a  third 
petBOD  would  of  course  be  no  better  than  if  it  was  made 
iu  his  own  name ;  indeed,  it  would  be  rather  indicative 
of  frand :  (Dart  41 ;  M'Pheram  v.  WaU,  3  App.  Caa.  264, 
263.)  £ven  a  perfectly  fair  sale' by  a  trustee  to  himself 
may  be  set  aside  by  the  catiii  que  trtut :  (Lewin,  423.) 

The  practical  result  ia,  that  it  may  be  well  to  give 
tenant  for  life  power  to  sell  to,  and  exchange  with^ 
himself ;  bat  the  consent  of  the  traatees  sboald  be  made 
requisite;  and  the  power  should  be  so  framed  as  to 
prevent  trnateea  from  selling,  Ac,  to  themselves  when 
they  have  the  powers  of  "  tenant  for  life  "  under  sect. 
60.  The  power  to  make  partition  resembles  that  of 
•ale  and  exchange  (David,  iii.  662),  so  that  now  where 
tenant  for  life  is  absolute  owner  of  an  undivided  share 
he  shoald  in  the  same  way  be  empowered  to  .make 
partition  with  himself,  with  the  oonsent  of  the  trosteesi 
The  power  of  partition  can  only  be  exercised  with  the 
oancnrrenoe  of  persons  interested  in  the  other  share  or 
shares  (sect.  3  (iv.)  It  ariseS)  first,  when  the  settlement 
comprises  an  andivided  share  (compare  David,  iii.  333, 
1168,  1213) ;  and,  secondly,  when  the  settled  land  has 
oome  to  be  held  in  undivided  shares — e.g\,  among  three 
obildzsn  as  tenants  in  common  for  life  or  in  tail. 
Money  may  be  taken  for  equality  of  partition  (sect.  4 
(2),  and  minerals  and  ancUvideicl  shares  in  minerals 
(eaerved  (aeot  17). 

Subject  to  the  above  remarks  the  powers  in  sect.  3 
appear  to  be  safBoient  in  ordinary  settlements  inter  vivoi. 
In  many  cases  wider  powers  of  investing  money  received 
on  sale  should  be  inserted. 

Tramfer  of  Ineuinbrarua  (Sect.  6). 
This  section  empowers  transfer  of  incumbrance  with 
oonseot  of  the  incumbrancer,  but  the  power  must  not 
Iw  used  ao  as  unfairly  to  aSieot  the  remainderman 


(sects.  63,  24  (6).    The  inoambranoer  is  protected  by 
8ecta20(2),  60v3)(4). 

iTob€  eotuiiuud.) 


THE  SETTLED  LAND  ACT. 

The  Settled  Land  Act,  1882,  is  only  the  latest  and 
longest  step  in  a  direction  in  which  we  have  for  some 
time  been  proceeding.  Its  promoter.  Lord  Gaims,  suc- 
cinctly and  correctly  describes  its  main  objects  in  the 
memorandum  appended  to  it  on  the  introduction,  in 
the  House  of  Lords,  of  the  bill  which  has  now  become 
an  Act.  "  The  main  object  of  this  bill,"  he  said,  "  is  to 
enable  a  tenant  for  life  (which  term  is  used  generally  to 
include  the  class  of  limited  owners)  to  dispose,  by  lease, 
sale,  or  otherwise,  of  any  part  of  the  settled  land,  or 
even  of  the  whole  of  it ;  proper  provision  being  made 
for  securing  the  purchase-money  on  a  sale,  and  other- 
wise for  protecting  the  interests  of  the  remainderman, 
and  of  others  entitled  to  oome  in  under  the  settlement;" 
aod  "  the  bill  is  not  confined  in  its  operation  to  fntare 
settlements."  Every  lawyer  knows  that  for  the  last 
two  generations  at  least,  if  not  for  more,  every  well- 
drawn  settlement  contained  extensive  powers  of  sale, 
exchange,  mortgage,  and  leasing  vested  in  the  trustees, 
either  with  or  without  the  direction  or  oonsent  of 
tenants  for  life.  But  all  settlements  were  not  well 
drawn ;  a  great  many  settlements  were  made  by  wills 
in  which  these  provisions  were  not  inserted  ;  and  oases 
were  continnally  occurring  which  were  not  met  by  the 
settlement.  Hence  arose  great  inconvenience,  delay, 
and  often  damage  to  the  property  settled.  In  1866  the 
Legislature  came  to  the  rescue  with  the  Settled  Eatates 
Acti  The  main  purport  of  that  Act  waa  to  aupplement 
imperfect  settlements,  by  enabling  the  court,  on  the 
application  of  parties  interested,  to  exercise,  or  give 
trustees  power  to  exercise,  the  usual  powers  given  in 
settlemeuts.  It  also  enabled  tenants  for  life,  withont 
any  intervention,  to  give  leases  for  the  nsual  agricnl- 
tnral  term  of  twenty-one  years.  But,  in  all  other  oases, 
where  the  settlement  did  not  give  powers  of  manage- 
ment, application  to  the  court  had  to  be  made. ,  It  is 
true  they  could  be  made,  without  admiuiatering  the 
trusts  of  the  settlement,  on  a  simple  petition.  But  so 
many  consents  and  concurrences  and  notices  had  to  be 
given,  that  there  waa  a  great  deal  of  unneoesaary  delay, 
inoonvenience,  and  expense  caused  in  the  management 
of  estates.  The  Act  of  1866  was  amended  by  no  less 
than  four  Acts,  which  were  finally  consolidated  and 
amended  in  the  Settled  Estates  Act,  1877.  The  present 
Act)  except  for  a  few  slight  alterations,  leaves  the  Act 
of  1877  nominally  untouched  ;  but  it  ia  calculated  effec- 
tually to  repeal  it  in  practice.  The  beneficial  efCeot  of 
the  Settled  Eatates  Acts  did  not  extend  tar.  There 
was  but  little  temptation  to  a  limited  owner  to  incur 
all  the  worry  and  expense  of  an  application  to  the 
ooart,  when,  after  all,  he  oould  only,  at  the  most,  ex- 
chaoge  2^  per  cent.,  the  rental  value  of  the  land,  for 
3  per  cent.,  the  dividends  on  Consols ;  to  which  invest- 
ment the  proceeds  of  sale  were,  practically,  limited. 
So  with  regard  to  the  improvements  on  the  land. 
Under  the  Improvement  of  Land  Acta,  great  and  bene- 
ficial improvements  ooald  be  effected,  at  the  expense 
partly  of  the  inheritaDoe  in  settled  estates,  bat  only 
after  long  and  expensive  proceedings  before  the  In- 
olosare  Commissioners,  conducted,  necessarily,  on  a 
system  of  red  tape. 

The  present  Act,  without  repealing — and,  indeed, 
while  extending — yet  supersedea  the  Improvement  of 
Land  Act,  1864.  The  primary  provision  of  the  Act  is 
that  making  a  power  of  aale  a  necessary  incident  to 
the  estate  of  a  limited  owner.  This  is  to  be  au  incident 
of  which  be  cannot  be  deprived,  directly  or  indirectly, 
by  the  instrument  creating  his  estate,  of  which  he  can- 
not deprive  himself  by  any  bargain  or  contract,  either 
with  the  settlor,  with  other  persona  interested  under 
the  settlement,  or  with  outsiders,  subject  of  course  to 
the  nsasl  rights  of  a  mortgagee  or  other  assignee  for 
value.  Moreover,  the  power  is  cumulative— that  is,  it 
may  enlarge,  but  it  cannot  oortail,  powers  given  to  the 


Digitized  by 


Google 


Nov.  25,  1882.]      AND  SOLICITORS'  JOURNAL. 


581 


tenant  for  life  or  to  the  traatees  by  the  settlement.  If 
given  to  both  tenant  (or  life  and  trustees  it  is  exercised 
by  either ;  bat  in  case  of  conflict  the  Act,  and  not  the 
settlement,  is  to  prevail.  It  is  also  specially  enacted 
that  the  consent  of  the  tenant  for  life  shall  be  necessary 
to  the  exercise  of  any  power  given  to  the  trustees, 
which  power  is  exercisable  for  any  of  the  purposes 
provided  for  by  the  Act.  The  initiation  and  control, 
therefore,  of  sales  is  in  effect  transferred  by  the  Act 
from  the  trustee  to  the  tenant  for  life.  The  inducement 
to  the  exercise  of  the  power  of  sale  under  the  present 
Act  is  to  be  found  in  the  provisions  iu  Part  IV.  relating 
to  the  investment  or  other  application  of  capital  moneys 
arisiog  under  the  Act,  and  in  Fart  YIT.  relating  to  im- 
provements. Instead  of  being  oonfioed  to  Qovemment 
Becnrities,  or  securities  authorised  by  the  settlement, 
tbe  range  of  investment  is  now  extended  to  bonds  and 
debentures  of  any  railway  in  the  United  Kingdom  which 
has  for  ten  years  paid  a  dividend  on  its  ordinary  stock  ; 
and  in  the  discharge  of  incumbrances  affecting  the  in- 
heritance, though  not,  of  coarse,  of  incumbrances  affect- 
ing the  life  estate  only.  The  impoverished  landowner 
can,  therefore,  by  selling,  pay  off  mortgages,  and  so  get 
rid  of  interest  at  4 orij  percent.,  and  invest  the  residue 
of  the  parch ase-moneys  at  4  or  4}  per  cent.,  and  so  get 
an  increased  income  of  perhaps  2  per  cent.  For  the 
improving  owner  the  farther  inducement  is  held  out  of 
being  able  to  sell  a  portion  of  the  estate  to  improve  the 
remainder.  For  one  of  the  objects  on  which  capital 
moneys  may  be  spent  is  the  payment  for  any  improve- 
ment authorised  by  the  Act.  Part  YIl.  of  the  Act  gives 
a  list  of  such  improvements,  which  is  considerably  more 
extensive  than  that  given  in  section  9  of  the  Improve- 
ment of  Land  Act,  1864  (for  which  indeed  section  26  of 
the  Act  is  to  be  substituted).  The  former  list  was  con- 
cerned chiefly  with  agricultural  improvements ;  the  new 
one  includes  improvements  for  building,  mining,  or 
manufaotaring  porposes.  Then,  instead  of  having  to 
go  to  the  Land  CommissioDera  (into  whom  the  pre- 
sent inolosure,  tithe,  and  copyhold  oommissionerB 
are  translated),  the  tenant  for  life,  if  he  has  paid  the 
purchase-money,  as  he  has  power  to  do,  to  the  trustees 
of  the  settlement,  hiw  only  to  satisfy  them  that  his  pro- 
posed improvements  are  beoeficial.  They  may  then 
apply  the  money  in  payment  for  works  executed,  either 
on  a  certificate  from  the  commissioDers,  or  (the  alter- 
native course  most  likely  to  be  adopted)  on  a  oertifloate 
from  a  surveyor  approved  by  the  commissioners,  that 
tbe  works  have  been  properly  done.  It  will  no  longer 
be  necessary,  if  there  is  an  infant  tenant  in  tail,  for  the 
tenant  for  life  to  get  the  sanction  of  the  Chancery 
Division  before  the  commissioners  may  sanction  or  pro- 
ceed in  a  scheme  of  improvements.  In  the  case  where 
the  tenant  for  life  has  paid  the  money  into  cfturt,  he 
will,  indeed,  still  have  to  get  the  sianction  of  the  oourt 
to  his  scheme,  and  to  the  payment  of  the  money  when 
it  is  executed.  But  as  power  is  given  under  the  Act  in 
oases  where  there  are  no  trustees  to  appoint  trustees 
for  the  purposes  of  the  Act,  and  as  under  the  Oon- 
▼eyanoing  Acts,  1881  and  1882,  the  powers  of  appointing 
trustees  are  widely  extended,  it  is  probable  that  the 
work  of  the  Chancery  Division  will  not  be  largely  in- 
creased under  this  Act  In  fact,  an  application  to  the 
court  with  regard  to  improvements  is  only  likely  to  be 
made  in  cases  in  which  money  has  been  paid  into  court 
under  the  Lands  Clauses  or  other  Acts ;  cases  which, 
owing  to  the  extended  powers  of  tenaats  for  life,  will  be 
much  fewer  than  at  present. 

With  regard  to  leases,  the  tenant  for  life  is  given  the 
■ame  power,  which  he  can  exercise  of  his  own  mere 
motion,  as  that  which  under  the  Settled  Estate*  Act 
the  trnstees  can  exercise  or  obtain  after  application  to 
the  Court.  He  can  lease  for  twenty-one  years  for  agri- 
cultural, sixty  for  mining,  and  ninety-nine  ttr  building 
purposes;  For  any  special  term  beyond  that  limit,  he 
can  get  a  general  power  for  himself,  instead  of  for  the 
trustees.  Bnt,  with  minor  additions  and  improvements 
Part  rV.  of  the  Act  is  simply  a  re-enactment  of  the 
Settled  Estates  Act  oo  the  same  subject,  only  substi- 
tuting the  tenant  for  life  lor  the  trustees  as  the  leoipieat 


of  the  powers  given,  and,  as  a  ml«,  without  the  necessity 
of  application  to  the  oourt.  As  regards  mortgages  there 
is  no  great  extension  of  the  power  of  the  tenant  foe 
life.  He  is  given  power  to  raise  money  for  enfranobise- 
ment,  or  equality  of  exchange,  or  partition  by  mortgag* 
ing  the  fee  or  other  whole  interest  settled,  or  1^  creating 
a  term  of  years ;  bnt  not  otherwise.  Power  to  mortgage 
for  improvements  is  given  under  the  Improvement  of 
Land  Act,  1864  ;  bat,  practically,  as  that  power  entails 
the  lengthy  procedure  before  the  Land  Commissioners 
which  is  averted  by  a  sale  under  tbe  Act,  it  is  piobablo 
it  will  be  little  resorted  to. 

Taken  as  a  wbolev  in  its  practical  effect  on  land 
owners,  the  Act,  where  there  is  an  adalt  tenant  for  life, 
reduces  the  trustees  to  the  position  of  mere  bankers,  to 
receive  and  pay  money ;  the  real  management  of  (b* 
estate  is  vested  in  tbe  tenant  for  life.  He  is  made  tbe 
practical  owner  of  the  land,  or,  perhaps  we  shoald 
rather  say,  the  managing  agent  of  it;  For  he  is,  as  far 
as  possible,  tied  down  to  deal  with  the  land  as  the  ideal 
"  prudent  owner"  would  deal  with  it,  and  is,  indeed, 
expressly  declared,  by  section  SS,  to  be  the  trustee  ol 
the  powers  conferred  on  him  by  the  Act  for  all  parties 
entitled  under  the  settlement.  What  the  restriotionB- 
and  conditions  expressly  imposed  on  him  are,  and  the 
details  of  the  Act  generally,  we  propose  to  considet 
hereafter. — Lav  Journal. 


MALICIOUS  INJUBIES. 

The  consolidating  statute  dealing  with  the  important 
subject  of  malicious  mischief  (24  A  26  Vict,  c.  97)  oon- 
tains  several  sections  which  have  given  rise  to  con- 
siderable difficulty  in  the  matter  of  interpretation.  In 
many  sections  of  tne  Act  an  intent  to  injurs  or  defraud 
is  made  an  integral  part  of  the  offence,  bnt  in  others 
this  is  not  so,  tbe  offence  consisting  in  doing  a  particular 
act  "nnlawfully  and  maliciously."  Sect.  68  provides 
that  "every  punishment  and  forfeiture  by  this  Act 
imposed  on  any  person  maliciously  committing  any 
offence,  whether  the  same  be  punishable  upon  indict 
ment  or  upon  summary  oooviotion,  shall  equally  apply 
and  be  enforcedj  whether  the  offence  shall  be  committed 
from  malice  conceived  against  the  owner  of  the  property 
in  respect  of  which  it  shall  be  committed  or  otherwise." 
The  expression  owner  "  or  otherwise  "  is  no  doubt  used 
to  cover  the  case  of  injury  to  property  in  the  possession 
of  some  person  not  the  owner,  bnt  who  has  a  qualified 
right  of  ownership — t.g.,  a  bailee.  The  60th  section 
provides  that,  when  an  intent  to  injure  or  defraud 
forms  an  integral  part  of  the  offence,  it  shall  not  be 
necessary  to  prove  an  intent  to  injure  or  defraud  ai»f 
particular  pentm,  bnt  that  proof  that  the  accused  did  the 
act  charged  with  an  intent  to  injure  or  defraud,  as  tbs 
case  may  be,  is  sufficient 

It  is  as  to  the  proper  interpretation  to  be  applied  to 
the  term  "  malioiously"  that  difficulty  most  frequently 
arises^  and  this  difficulty  has  been  not  a  little  added  to 
from  an  inability  to  recognise  the  fact  that  JRtff.  ▼. 
Pemliton  (L.  B.  2  C.  0.  R  119)  is  merely  an  instance  of 
a  conviction  being  quashed  in  consequence  of  the  case 
having  being  left  to  tbe  jnry  without  a  proper  direction 
from  the  Baoorder  of  Wolverhampton,  who  tried  the 
case,  and  is  not  a  decision  in  point  of  principle  at  alL 
Tbe  (acts  in  this  oasa  were  very  simple :  the  prisoner 
had  been  fighting  with  persons  in  the  street,  and  threw 
a  stone  at  them,  which  struck  a  window  and  did 
damage  to  an  amount  exceeding  £5.  He  was  indicted 
under  the  6l8t  section  of  the  Malicious  Injory  to  Pro.i 
-perty  Act,  wbiob  makes  it  a  misdemeanour  "  unlawfully 
and  maliciously  "  to  commit  any  damage  to  any  real  or 
personal  property  whatsoever  to  an  amount  exceeding 
£5.  The  jnry,  after  hearing  the  evidence,  found  that 
the  prisoner  tbrew  tbe  stone  which  broke  the  window, 
bnt  that  be  threw  it  at  the  people  he  had  been  fighting 
with,  intending  to  strike  one  or  more  of  them  with  it,  bnt 
not  intending  to  bretdl  the  window.  On  this  a  verdict 
of  ''guilty"  was  entered,  and  a  case  reaemei.  In  the 
oourse  of  tbe  argument  Blaokbum,  J.,  observed :  "  X 
should  have  told  tbe  jury  that  if  the  prisMier  knew 
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there  wen  windows  bebiod,  and  that  the  probable  oon- 
aeqaenoe  of  bis  act  would  be  to  break  one  of  them,  that 
woald  be  evidence  tor  them  of  malioe.  The  jury  nii|;ht 
perhaps  have  ooovioted  on  snoh  a  charge,  bat  we 
have  to  oonsider  their  actoal  findings."  Lord  Coleridge 
In  giving  jadgraent  said :  "  Withoot  saying  that  if  the 
ease  had  been  left  to  them  in  a  different  way  the  oon- 
Tiotipn  wonld  have  been  sapported,  if,  on,  these  facts, 
the  jary  had  come  to  a  oonclnaion  that  the  prisoner 
was  reckless  of  the  oonaeqaenoes  of  bis  act,  and  might 
zeaaonably  have  expected  that  it  wonld  result  in  breaking 
the  window,  it  is  sufficient  to  say  that  the  jary  have 
•xpitessly  tonnd  the  contrary."  Lash,  J.,  said:  "On 
these  flndinga  we  have  no  alternative.  The  jnry  might 
bave  found  otherwise,  bat  taking  this  finding  I  cannot 
■ay  that  there  was  an  intent  either  actual  or  oonstmo- 
tiva,  And  '  malioioos '  certainly  most  be  taken  to  imply 
•n  intention  either  aotaal  or  oonstmctive." 

The  proper  interpretation  of  the  expression  "nnlaw- 
folly  and  maliolonsly "  must  be  taken  from  the  more 
reoent  case  of  Beg  v.  Wdih  (L.  Bep.  1  Q.  B.  Div.  23), 
where  the  prisoner  was  indicted  nnder  the  40th  section 
of  the  Act  dealing  with  malicious  injury  to  property  for 
"  anlawfnlly  and  maliolously  "  killing  a  mare.  The 
ease  was  tried  before  Illr.  Jnstioe  Lindley  at  the  old 
Bailey  on  the  23rd  Sept.,  1876,  who  left  two  qoestioos 
to  the  jury:  (1)  Did  the  prisoner  in  faot  intend  to  kill 
the  mare  ?  ^2)  Did  he  know  what  he  was  doing  would 
or  might  kill  the  mare;  and  did  he,  nevertheless,  do 
what  he  did  reoklessly,  and  not  oaring  whether  the 
mare  was  injured  or  not?  The  jury  negatived  the  first 
question,  but  answered  the  second  in  the  affirmative, 
and  a  verdict  of  "  guilty  "  was  entered ;  and  on  the 
point  being  reserved  as  to  whether  the  conviction  should 
stand.  Lord  Coleridge,  giving  the  judgment  of  the  court 
•aid :  "  We  are  all  of  opinion  that  there  was  sufficient 
aaaiice  to  sustain  this  oonviotion." 

The  application  of  this  prinoip'eto  the  faots  disclosed 
fn  a  case  tried  at  the  Middlesex  Sessions  before  the 
assistant- judge  would  have  saved  a  good  deal  of  time, 
and  rendered  it  unnecssary  for  the  learned  assistant- 
iudge  more  than  once  to  point  out  that  the  principle 
involved  in  a  particular  decision  required  frequently  to 
be  elimiDatea  from  the  facts,  and  that  facts  and 
principles  were  not  identical,  as  some  persons  seemed 
oddly  to  sappose.  The  case  was  that  of  Reg.  v.  William 
Bennett,  the  evidence  being  that  the  prisoner  went  to  a 
tavern  in  Fetter-lane  about  11  o'clock  oa  the  evening  of 
the  16th  nit.,  and  began  to  illtreat  his  wife  who  was 
in  the  bar,  that  snbeequently  he  took  up  a  pot  and 
threw  it  at  her,  breaking  a  plate  glass  window  of  the 
value  of  £10.  The  learned  oounsel  for  the  prisoner 
fttgoed  npon  these  faots  with  very  great  vigour  that,  on 
the  antbority  of  Reg.  v.  Pemliton,  there  was  no  case  to  go 
to  the  jary,  and  seemed  much  aggrieved  when  the  judge 
rated  otherwise.  In  oonssquenoe  of  the  want  of  proper 
appreciation  of  his  law  the  learned  counsel  proceeded 
to  call  witnesses  to  tacts  for  the  defence  who  swore 
with  almost  as  maoh  vigour  as  the  learned  counsel  had 
argued  that  the  prisoner  never  threw  the  pot  at  all. 
The  jury  took  some  time  to  consider,  and  finally  returned 
a  verdict  of  "not  guilty,"  and  were  permptorily  re- 
quested to  leave  the  box.    Traly  a  "  Comedy  of  Errors  1 " 

The  Criminal  Code  vrill,  when  it  passes,  get  rid  of 
the  ambiguity  attending  the  terms  "  malice  "  or  "  mali- 
olonsly." The  Boyal  Commissioners  in  their  report  (p. 
16)  observe :  "  We  have  avoided  the  use  of  the  word 
<  malice'  thtxraghont  the  draft  oode,  because  there  is 
eonsiderable  differenoe  between  its  popular  and  legal 
meaning.  For  example,  the  expression  '  malice  afore- 
thooght,'  in  reference  to  murder,  has  received  judicial 
interpretations  whioh  make  its  use  positively  mislead- 
ing."—Z<na  Time$, 


AoooXDiKa  to  the  DaUy  Neat,  the  oase  of  Mr.  Qreen 
bas  been  among  those  the  oonsideration  of  whioh  has 
broagbt  the  Government  to  the  oonolasion  that  it  is 
tteoessacy  to  define  and  limit  the  power  of  the  judges  to 
commit  for  oontempt  of  oonrt. 


ARREARS  OF  RENT  (IRELAND)  ACT. 

In  a  return  just  issued  by  the  Court  of  the  Land 
Commission  it  is  stated  that  the  total  number  of  appli- 
cations received  np  to  and  inolnding  October  31  was 
5,528,  the  number  of  holdings  being  8,114.  The  total 
amount  of  money  involved  in  these  applications  was 
£61,058  16s.  lid.,  of  which  £55,549  89.  was  expended  in 
grants  pursuant  to  section  1,  £4,005  168.  Id.  in  remis- 
sion of  rentoharges  pursuant  to  section  15,  and  £1,603 
11a.  lOd.  in  loans  pursuant  to  section  16.  Conditional 
orders  have  been  made  in  1,869  holdings,  absolute 
orders  in  922 ;  and  the  money  absolntely  ordered  to  be 
paid  is  £5,062  3s.  Id.  Ot  207  separate  applications 
under  section  1,  inquired  into  by  local  investigatarB,  208 
were  granted  and  only  foar  refosed. 


THE  LAW  OF  TRADE  MARKa 

In  Burton  v.  Siratton,  United  States  Ciroait  Ooart, 
Eastern  District  of  Michigan,  July  3, 1882, 12  Fed.  Rep. 
696,  it  was  held  that  "Twin  Brothers  "  is  a  valid  trade- 
mark for  yeast,  in  connexion  with  a  label  showing  the 
figures  of  two  men's  heads.  The  principle  declared  is 
that  mere  words  may  become  valid  trade-marks,  whea 
purely  arbitrary,  or  when  indicative  of  the  origin  or 
original  ownership.  Brown,  D.iT.,  gave  the  following 
useful  summary :  "  1.  That  a  court  of  equity  will  enjoia 
nnlawfnl  competition  in  trade  by  means  ot  a  simulated 
label,  or  ot  the  appropriation  of  a  name ;  as  where  the 
defendant  appropriates  the  name  of  a  hotel  oondnoted 
by  the  plaintiff,  or  imitates  his  label  upon  preparations. 
Hoaard  v.  Henriquet,  3  Sandf.  725  (Irving  House  oase)  ; 
Woodward  v.  Latar.  21  Cal.  448  (Wbat-Cheer  House 
oase) ;  Hotoe  v.  Searing,  10  Abb.  Pr.  264  (Howe's  Bakery 
case) ;  Jf'  Oeardel  v.  Peck,  28  id.  120  (M'Cardel  Honse  oase)  ; 
WUImtm  v.  Johmton,  2  Bos.  1  (Glenuine  Yankee  Soap 
case) ;  Bay  v.  Croft,  2  Beav.  488  (Day  &  Martin  Blacking 
oase) ;  Davi)  v.  Kendall,  2  B.  I.  566  (Pain-Killer  oase) ; 
Meriden  Britannia  Co.  v.  Parker,  89  Conn.  450.  The 
ground  of  interference  in  this  class  of  cages  is  fraud ; 
that  is,  the  attempt  to  palm  off  the  goods  ot  the 
defendant  as  the  goods  of  the  plaintiff.  2.  A^xiurt  of 
equity  will  not  protect  a  person  in  the  exclusive  use  of 
a  word  which  expresses  a  falsehood ;  as,  if  the  article 
bears  the  word  "patented"  when  in  fact  it  is  not 
patented,  or  exhibits  an  untruth  as  to  the  place  of 
manufacture  or  composition  of  the  article.  LeaUier  Cloth 
Co.  y.LeatherAmericanOloihOo.,U.B..ol'L.&S\.;  Brown  oa 
Trade-Marks,  s.  72 ;  Plavel  v.  Barriion,  10  Hare  467 ; 
Partridge  v.  Ifenek,  2  Barb.  Ch.  101 ;  Pidding  v.  ffow,  8 
Sim.  477  (Howqna  Mixture  case) ;  Palmer  v.  Harrit,  60 
Fenn.  St.  156,  wherein  the  trade-mark  indicated  that 
oertainoigars  were  made  in  Havana,  when  in  tact  they 
were  made  in  New  York ;  Fetridge  v.  WelU,  18  How.  Pr. 
385  (Balm  of  Thonsand  Flowers  case) ;  Phalon  v.  Wright, 
6  Phila.  464  (Night-Blooming  Ceraus  case) ;  Cocke  v. 
Chandler,  L.  B.  11  Eq.  446  (Reading  Sauce  oase); 
Oonuell  V.  Reed,  128  Mass.  477  (East  Indian  Remedy 
oase).  3.  That  no  one  oau  extend  his  monopoly  of  a 
patented  trade-mark.  By  the  expiration  of  the  patent 
the  public  acquires  the  right  not  only  to  make  and  sell 
the  article,  but  to  make  and  sell  it  nnder  the  name 
need  by  the  patentee.  Singer  Manvfatturing  Co.  v. 
Stanage,  6  Fed.  Rep.  279  ;  In  re  Biehardton,  3  O.  Qt.  120; 
Tucker  Manvfacturing  Co.  v,  Boyington,  9  id.  455.  4.  A 
person  cannot,  by  means  of  a  trade-mark,  monopolise 
the  name  of  the  place  where  the  article  is  manafaotared. 
Canal  Co.  v.  dark.  13  Wall.  311  (Lackawanna  Coal 
case)  ;  BrocJclyn  White  Lead  Co.  v.  Matury,  25  Barb.  416. 
Not  th9  ordinary  numerals  or  letters.  Manufacturing  Co. 
V.  Tniiatr,  101 TJ.  S.  61  (A. O.  A.  case) ;  Am.  Manufacturing 
Co.  V.  Spear,  2  Sandf.  659 ;  Avery  v.  MeikU,  23  Alb.  Law 
Joar.  443>rhiB  proposition,  however,  has  been  disputed. 
Bee  Oillttt  V.  Eiterbrook,  48  N.  Y.  (303  oase) ;  Boardmm  v. 
Meriden  Britannia  Co.,  35  Conn.  402.  Nor  oan  a  person 
monopolise  a  name  expressive  of  the  oharaoter  or  com- 
position of  an  article.  Caevxll  v.  Davii,  35  How.  Pr.  76 
nFerro-PhoBphorated  Elixir  of  Calisaya  Bark  oase).  5. 
So  where  the  words  need  are  expieasive  only  of  tho 
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name  or  quality  of  the  artiole^  and  hav*  aoqaited  that 
significanoe  in  the  market.  Am.  Manufaeturing  Co,  v. 
Spear,  2  Bandf.  699 ;  Uan'^faetvring  Co.  v.  TVouwr,  101 
XT.  S.  61 ;  Sloiei  y,  Landgriff,  17  Barb.  608 ;  Otortnn  T. 
Daly,  7  Bob.  222  (Clab  Hoase  Gin  case) ;  Pergtaon  t. 
DavoU  Mill*,  2  Brewster,  814 ;  Choyraki  v.  Cohen,  89  Cal. 
601  (Antiqaarian  Book  Store  ease) ;  Phalon  ▼.  WrigKL  6 
Fbila^  464 ;  Singleton  t,  BiUton  8  Doai^  293  (Oaa«  of  Dr. 
Johnson's  Yellow  Ointmeot) ;  TWohmoii  v.  Wineheiter,  19 
Piok.  214  (Tbomsonian  Medioine  ease) ;  Bmninger  t. 
WattU$,  24  How.  Pr.  204  (Old  London  Dock  Gin  ease) ; 
Baggett  Friedlater,  L.  B.  17  Eq.  29  (Nooriahiug  Stoat 
ease).  6.  In  order  that  mere  words  may  be  upheld  as  a 
trade-mark  they  mast  be  merely  arbitrary,  or  they 
mast  indicate  the  origin  or  ownership  of  the  article  or 
fabric  to  which  tbey  are  affixed.  Am.  Manufaeturing 
Co,  T.  Spear,  2  Sandf .  697 ;  Canal  Co,  t.  C^ark,  13  WalL 
822 ;  P<Ukinbvrgh  ▼.  Lueg.  86  Cal.  62 ;  Brown,  Trade- 
Marks,  B.  16 ;  Durham  Tobacco  Gate,  8  Haghes  167 ; 
WoHher^poon  t.  Currie,  L.  B.,  6  E.  &  L  App.  608  (Glen- 
field  Starch  oase);  Pord  ▼.  Ponter,  L.  B.,  7  Ch.  App. 
611  (Enreka  Shirt  oase);  ffier  t.  Airahami,  82  N.  Y. 
619;  S.  C,  37  Am.  Rep.  689  (Pride  Tobacco  case); 
IfAndrew  v.  Banett,  10  Jar.  (N.  8.)  660;  S.  C.  12  Week. 
B.  777  (Anatoleo  oase) ;  Lee  v.  ffaleg,  L.  B.  6  Gh.  166 
(Grimes  Coal  Co.  case) ;  Seixo  ▼.  Provezende,  L.  K,  1  Cb. 
192  (Seixo  Wine  oase) ;  Braham  y.  Buttard,  1  Hem.  &  M, 
447  (Kxcelsior  Soap  oase). — Albany  l,aia  Jottmal, 


THE  MABBIED  WOMEN'S  PBOPEBTY  ACT. 

"  The  Married  Women's  Property  Committee,"  held 
a  meeting  on  Saturday  afternoon  at  Willis's  Booms  to 
celebrate  its  own  dissolution,  the  object  with  which  it 
was  formed  having  now  been  folly  attained,  and  no 
farther  reasons  remaining  for  the  oontiDuanoe  of  its 
labours.  The  Married  Women's  Property  Act  of  last 
Session  passed  through  both  Hoasee  of  Parliament  with 
BO  little  opposition  or  oritioism  that,  as  far,  so  as  Mr. 
Shaw  Lefevre,  the  Chairman  of  the  Committee,  ob- 
Berred,  the  world  at  large  is  hardly  aware  of  its  exis- 
tence. But  it  embodies  all  that  reformers  have  been 
struggling  to  obtain  tor  more  than  a  quarter  of  a  century, 
and  makes  a  change  in  our  social  system  which  will 
probably  ere  long  lead  to  others  of  eqaal,  if  not  greater, 
importance.  We  are  disposed  to  take  a  hopefnl  view  of 
the  operation  of  the  f  atare  law.  At  the  same  time,  we  can- 
not refrain  from  snggesting  that  the  independence  con- 
ferred upon  women  by  the  new  Act  will  probably  make 
it  necessary  to  extend,  in  some  degree,  ^e  principle  of 
limited  ownership.  If  it  were  a  great  wrong  that  the 
personal  property  of  a  woman  should  become  by  her  mar- 
riage absolutely  at  the  disposal  of  her  basband,  it  might 
be  unwise  for  some  reasons  to  leave  it  entirely  in  ber 
own  hands.  In  all  snob  oases  the  interests  of  the  children 
are  the  first  thing  which  ought  to  be  considered ;  and 
how  far  women  are  likely  to  make  jndioloaB  inveators, 
or  to  engage  in  basiness  ander  Boand  and  safe  condi- 
tions, is  a  qnestion  perhaps  more  easily  asked  than 
answered. — Standard. 


INDOBSEMENT  OF  CHEQTTEa 

Judge  Jones  of  the  Ohio  Common  Pleas,  at  Oleaveland. 
has  recently  decided  a  novel  and  interesting  point  of 
law  respecting  negotiable  ingtraments.  The  snit  was 
by  the  holder  against  the  drawer  of  a  ohaqne.  The 
cheque  was  payable  to  order,  duly  indorsed  in  blank, 
and  transferred  to  the  plaintiff.  On  presentation  the 
bank,  drawee,  demanded  that  the  holder  should  also 
indorse  it.  This  he  refused  to  do,  and  therenpon  had 
the  cheque  protested,  and  brought  this  suit.  Judge 
Jones  holds  that  the  bank  had  no  right  to  make  such 
requirement,  although  it  was  proved  that  snch  was  the 
local  custom,  and  holds  that  the  cheque  was  properly 
disfaononred.  A  correspondent  asks  us  if  we  think  this 
good  law.  Onr  impression  is  that  it  is.  The  bank 
certainly  had  no  right  to  demand  the  holder's  indose- 
ment  as  additional  security,  for  it  was  bound  to  pay  the 
deposit  on  the  depositor's  order.     The  iodorsement 


would  not  help  to  asoertain  or  guarantee  the  gennineness 
of  the  payee's  indorsement.  If  the  cheque  had  been 
drawn  or  indorsed  payable  to  the  order  of  the  holder, 
the  bank  might  reasonably  have  demanded,  if  he  were 
a  stranger,  that  he  identify  himself  as  the  owner,  and  it 
might  reasonably  demand  evidence  of  the  genuineness 
of  the  payee's  indorsement  in  blank,  bnt  nothing  mora. 
We  think  Judge  Jones  is  right  when  he  says  :  "  A  bank 
is  ordinarily  presumed  to  know  the  signatures  of  its 
own  costomen  and  depositors,  but  it  will  not  be  serioasly 
doubted  that  when  a  cheqae  is  drawn  on  a  bank,  which 
is  a  stranger  to  the  payee  aod  his  signature,  the  bank  is 
entitled  to  a  reasonable  time  in  which  to  asoertain  the 
genuiuensBs  of  the  indorsement  before  paying  a  cheque 
payable  to  his  order ;  and,  indeed^  some  of  the  authorities 
seem  to  justify  a  bank  or  banker  m  calling  on  the  holder 
of  snch  a  bill  or  cheque,  when  it  is  reasonable  to  do  so, 
to  furnish  proof  that  the  indorsement  is  the  genuine  one 
of  the  payee ;  bat  in  this  case  neither  of  these  things 
was  required  or  asked ;  there  was  no  demand  by  the 
bank  for  proof  of  the  signatnra,  nor  for  a  raasonable 
delay  to  satisfy  itself  of  the  gennineness  of  the  indorse- 
meat,  but  there  was  simply  an  absolnte  rafosal  to  pay 
unless  the  person  who  presented  the  cheqae  woald 
indorse  it.  That  this  refusal  to  pay  without  enoh- 
indorsement  is  not  jostifled  by  commeraial  law  is,  we' 
think,  perfectly  clear;  it  is  an  attempt  to  limit  the 
negotiability  of  saoh  paper,  and  to  fix  terms  and  condi- 
tions for  its  payment  not  warranted  by  the  law  or  by 
the  drawer  of  the  cheqae,  and  to  which  neither  he  nor 
the  holder  is  obliged  to  submit  The  in^plied  contract 
of  a  bank  with  its  customers  is  to  pay  their  cheques 
according  to  the  law  merchant."  In  respect  to  the 
enstom,  it  may  be  said  that  it  was  merely  local,  con- 
trary to  the  law  merchant,  and  anavailing  to  protect  tha 
drawee,  and  therefore  unreasonable.  The  custom  of  a 
bank  is  available  for  certain  purposes,  even  where  it  is 
contrary  to  the  law  merchant ;  as,  for  example,  where 
it  is  its  custom  to  demand  payment  and  give  notice  of 
nonpayment  on  the  day  next  saoceeding  the  third  day 
of  grace  {Millt  v.  Banh  of  the  United  8tate$,  11  Wheat. 
481),  or  to  give  notice  by  mail  to  indorsen  residing  in 
the  place  where  the  bank  is  situated :  {Carolirm  national 
Bank  V.  Wallace,  18  B.  C.  347 ;  B.a  36  Am.  Rep.  694.) 
But  these  onstoms  do  not  tend  to  change  the  oootraot 
of  the  bank,  as  the  custom  in  question  does.  We  take 
it  that  no  custom  of  a  oontraoting  party  can  be  set  np 
to  excuse  his  non-folfilment  of  his  oontraoii. — Chicago 
Legal  Newt. 


TEXT-BOOK,  ADDENDA. 
[From  the  Law  Jlmmol] 

aiaHitecfDimUaHon*  {S  *  4  Wm.  IV.  c.  trf),  •.  S4. 

Snbaequent  acknowledgment  or  payment  of  rent  is  of  no 
avail  to  rarest  a  title  extingniahed  by  twenty  years'  adverse 
poBsestnon  nnder  the  Btatnte  of  Limitationa  [deoision  of 
Maljns,  60  Law  J.  Rep.  Chanc.  807,  reversed]  (Sanden  v. 
Sanden,  61  Law  J.  Rep.  Chaoc  276)— C.A. 


Dart  OM  Vendon  and  Purchaun,  878. 

Fnrchasers  of  small  plots  of  land,  who  employed  their 
vendors  as  agents  to  manage  the  farurineas,  were  held  affected 
with  Dotioe  of  a  Uen  for  money  owing  by  the  vendors  ;  bat 
pnrchaserg,  who  employed  the  vendors  only  to  procure  the 
preparation  of  the  conveyance  to  tham,  ^ere  held  not  so 
affected  {KettUweU  v.  WaUm,  61  Law  J.  Bep.  Ohanet 
281). 

Stdmond  and  Lyon  on  BiU$  cf  Salt  (Srd  Edition),  119. 
A  Un  of  sale  for  a  debt  and  farther  advanoes,  comprising 
the  whole  of  the  grantor's  property,  is  void  as  an  act  of 
bankruptcy,  unless  there  is  a  blading  agreement  or  covenant 
by  the  grantee  to  make  the  further  advances,  the  fact 
that  they  were  contemplated  by  the  parties  not  being 
sufficient  to  take  it  out  of  the  general  role  {Bx  parte  Daie% 
M  re  Parker,  61  Law  J.  Bep.  Chanc  291)— 0.  A. 
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APPOIITTMEirTS  AND  FBOMOTIOITS. 

Mr.  George  G-reer,  A.6.,  Barriater-at-Law,  WoodvlUe, 
Largan,  has  been  appointed  to  the  Commisaion  of  the 
Peace. 

Mr.  Robert  Fergnson,  LL.B.,  Solioitor,  haB  been  ap- 
pointed an  Investigator  nnder  the  Arrears  ol  Bent  (Ire. 
land)  Act,  1882. 

Mr.  E.  T.  Bell  has  been  appointed  a  Oonrt  Vainer 
under  the  Land  OommiBsioa, 

Mr.  Rhodes,  Olerk  of  Petty  Sessions,  MonntmelHck, 
has  been  apjrointed  a  Commissioner  of  Oaths  for  the 
district. 

Messrs.  M.  H.  Harris,  Aoooantant,  F.  B.  Simms, 
Chamberlain  of  the  Ijinen  Hall,  Belfast,  and  Kilmartin, 
Law  Stationer,  have  been  appointed  Gommissionera  of 
Oaths  for  Belfast. 

Mr.  A.  Crawford  has  been  appointed  a  Notary  Fablio 
at  Belfast. 


BOOKS    RECEIVES. 

Tht  SetiUd  land  Act,  1882;  vntk  an  Intrwluetion  and 
Notei,  and  Oandte  Preeedentt  of  Ctynveyaneing  and  Chan- 
eery  Doeammtt  required  under  the  Act.  By  Abthub 
UnDSBHUiIi,  M.A.,  LL.D.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  &c.;  assisted  by  Ralph  Hawtbet  Diane,  B.A., 
of  Lincoln's  Inn,  Barrinter-at-Law.  London  :  Batter- 
worths,  7  Fleet-street,  Law  Pnbliahers  to  the  Queen's 
most  excellent  Majesty.  Dablin  :  Hodges,  Figgis  &  Co., 
Grafton -street     1882. 

The  Mairritd  Women'*  Property  Act,  188 f.  With  an  Intro- 
dvetion  and  Oritieal  and  Explanatory  Note*  and  Appendix, 
eontaining  the  Married  Women'i  Property  Actt,  1870  A 
1874,  *e-  By  H.  A«THnB  Smith,  M.A.,  LL.B.  (LondX 
of  the  Middle  Temple,  B&rnster-at-Law,  ftc  London  : 
Stevens  and  Sons,  119  Chancery-lane,  Law  PaUishers 
and  Booksellers.    1882. 


LAW  STUDENTS'  JOUEITAL. 

THE   INCOBPORATED   LAW    SOCIETY 
OF  XBELAXB. 

Final  EzAHirATiOH  tob  AppBiBraioBS  to  SouonoBa, 
Piurtwmt  to  the  A  ttorneyi  and  SoUeitori  Act  (Ireland),  1866. 

DUBLIN,  MICHAELMAS  SITTINGS,  1883. 
[Bvery  aanoer  it  to  be  accompanied  by  reatoni  eonei$ely  ilated.} 

CeMMON  Law. 

1.  On  what  prinoiple  is  it  that  evidenoe  of  nsage  Is 
admissible  to  explain,  control,  or  annex  terms  to  a 
written  oontraot  ?  Give  instances,  and  state  the  most 
important  restrictions  of  the  rale. 

2.  A  oonveyanoe  made  in  contravention  of  some  par- 
ticnlar  statnte  may  be  invalidated  thereby  qiioad  the 
object  contemplated  by  the  parties  and  yet  may  remain 
good  and  effeotaal  as  against  the  grantor.  Explain  and 
give  instances  of  this. 

8.  When  will  a  request  be  Implied  in  case  of  an 
exeonted  oonsideration,  and  in  what  oases  will  the  law 
imply  the  promise  as  .well  as  tfae  request? 

i.  Explain  and  illustrate  by  examples  the  maxim : — 
Ea^pretrum  facit  ceseare  tacitutn. 

6.  Enumerate  shortly  the  provisions  of  the  "  Debtors 
Act  Ireland),  1873." 

6  Disonss  and  iUastrate  by  examples  the  following 
question : — A.  and  B.  contract  together  and  alterwards, 
withoot  defaalt  by  either  party,  performance  of  the 
oontraot,  with  a  view  to  effecting  what  the  parties  to  it 
had  contemplated,  becomes  impossible.  Does  this  affect, 
wid  if  so,  how,  their  reciprocal  rights  and  remedies? 

7.  Explain  what  is  an  aooeptanoe  for  honour.    What 


ooarse  sboold  be  adopted  when  ancb  »  bill  falls  dnef 
How  shoold  an  agent  not  wishing  to  make  himself 
personally  liable  indorse  a  bill  of  exchange  ? 

8.  The  plaintiff  inteoding  to  sell  goods  .to  a  certain 
firm  delivered  them  to  a  person  who,  in  order  to  obtain 
the  goods  had  falsely  represented  himself  to  the  plaintiff 
as  a  member  of  the  firm,  and  authorised  to  bny  for 
them,  and  who,  after  receiving  the  goods  pledged  them 
with  the  defendant — was  the  plaintiff  held  entitled  to 
recover  the  goods  from  defendant  or  not,  and  on  what 
grounds  ? 

9  "  A.,"  the  owper  of  certain  jewels  places  them  in  a 
bag  dnly  sealed  in  the  hands  of  "  B  ,"  a  jeweller,  for  safe 
custody ;  "  B."  breaks  the  seal,  takes  the  jewels  out  of 
the  bag  and  pledges  them  to  "C."  for  an  advance  of 
money.  '  Is  there  any  and,  if  so,  what  civil  remedy  at 
snit  of  •■  A."  agajnst  "C.  ?"  Woald  any  diflSoulty  arise 
to  affeot  "  A.'s  "  right  of  action  against  "  B."  for  the 
jewels  or  their  value  ? 

10.  What  is  a  "  Joint  Stock  Company  ? "  Mention 
the  principal  statutes  which  have  been  parsed  upon  the 
sabject.  What  is  the  meaning  and  effect  of  the 
«  Memorandum  of  Association  "  ' 

11.  Is  it  true,  as  a  general  proposition,  that  the  actual 
injury  offers,  in  an  action  ex  delicto,  the  proper  measure 
of  damages  to  be  given  ?  Can  such  an  action  be  main- 
tainable without  evidenoe  being  adduced  of  pecuniary 
loss  or  damnum  to  the  plaintiff  ? 

12.  Explain  the  distinctioo  between  void  and  voidable 
contracts,  and  enumerate  the  principal  classes  of  oon- 
triusts  which  come  under  each  head. 

Real  Pbopsbtt,  Convbyancikq,  and  Equitz. 

1.  What  gave  rise  to  the  passing  of  the  "  Statute  of 
Inrolments?"  What  was  its  object,  and  had  it  the 
effect  intended  ? 

2.  What  are  the  principal  enactments  of  the  "  Trustee 
Relief  Act  7 " 

8.  An  estate  consisting  partly  of  freehold  and  partly 
of  leasehold  is  devised  to  "  A."  for  life  with  remainder 
to  "  B."  for  life  with  remainder  to  the  heirs  of  the  body 
of  "  A. ; "  what  interest  does  "  A."  take  in  the  freehold 
and  leasehold  respectively  ? 

4.  How  did  a  married  woman  pass  her  interest  in 
freehold  estate  before  the  passing  of  the  "  Fines  and 
Recoveries  Act,"  and  how  since  ? 

5.  Give  an  example  of  an  intended  life  estate  created 
by  will  held  to  be  an  estate  tail,  and  an  intended  fee- 
simple  held  to-  be  only  an  estate  tor  life.  What 
statutable  remedy  was  provided  7 

6.  Explain  the  state  of  the  law  which  rendered  the 
passing  of  the  following  Acts  desirable.  Give  their  date 
and  principal  provisions ; 

**  Aot  for  the  abolition  of  Fines  and  Recoveries,  &o." 
*<  The  Real  Property  Amendment  Act." 

7.  Explain  what  are  executory  interests.  How  did 
they  originate,  and  how  may  they  be  created  ?  Explain 
the  difference  between  springing  and  shifting  uses. 

8.  Lands  are  given  to  "A."  a  bachelor  for  life,  and 
after  the  determination  of  that  estate,  by  forfeiture  or 
otherwise  in  his  lifetime  to  "  B."  and  his  heirs  during 
the  life  of  "  A. ; "  and  after  the  decease  of  "  A."  to  the 
eldest  son  of  "A."  and  the  heirs  male  of  such  son. 
Explain  fnlly  the  nature  of  tbese  two  remainders. 

9.  Explain  the  origin  and  nature  of  "  Protector  of 
Settlement."  When  there  is  a  tenancy  in  tail  in  re- 
mainder expectant  on  an  estate  for  life,  does  the  previous 
estate  for  life  in  all  oases  confer  the  o£Boe  of  Protector 
upon  the  tenant  for  life  1 

10.  Explain  aoonrately  the  nature  and  effect  of  a 
statutory  mortgage.    How  created  ? 

11.  Cases  in  which  Courts  of  Eqnity  interfered  by 
way  of  injnnotion  (prior  to  Judicature  Aot)  were  nsually 
classed  nnder  two  heads.  What  change  has  been  made 
by  the  Act?    Explain  and  illnstrate. 

12.  In  case  of  a  patent  granted  for  an  invention — "it 
is  not  a  matter  of  course  for  Courts  of  E^aity  to  inter- 
fere by  way  of  injnnotion  " — what  will  be  inquired  into, 
and  what  different  oonrsea  may  be  adopted  f 
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COURT   PAPERS. 

LAND     JUDGES. 

SitUngB  for  next  Weok  ao  far  m  aame  are  appolnUd. 

Before  the  Bt.  Hon.  JoDOi  Flakaoab. 

MONDAY. 
J.  Rnasell,  eompen«ation.^-JoIm  A.  Browne,  payment  hj 
receiver, — T.  £.   Hearn,  appointment  of  receirer. — G.  S. 
Boper,  propoaaL — Edwurd  Irwin,  lod^rment  of  deeda. — ^D. 
Biaghiun,  payment — ^H.  Leader,  ditto. 

Before  ExAmNiB  (Mr.  Kennedy). 
J.  L.  Haokett,  rental. — "R.  0.  Hurley,  proofa. 


TUESDA  T. 
Before  ExAKiBCB  (Mr.  Kennedy). 
A.  W.  Travera,  to  Tonch, 


WBDNBSDA  T. 

Before  BxAJtonts  (Mr.  Kennedy). 
E.  M.  Gannon,  rentaL 


TEURSDA  r. 
J.  Tmeman,  propoeal. — Sir  J.  N.  M'Kenna,  appointment 
of  reoeirer. — G.  S.  Gravea,  propoaaL — J.  Chadwick,  objeo- 
tiona. 


FRIDAY. 
Before  ExAHUU  (Mr.  Kennedy), 
J.  Martin,  rental. 


Before  the  Bt.  Hon.  Judob  Obmsbt. 

MONDA  r. 
Truatee  Scanlan,  aa  to  noticea. — B.  M.  Bloomfield,  per- 
emptorily.— J.  J.  Bodkin,  payment. — Thomaa  Howett,  aa 
to  poageaaion. — George  Bolton,  ejectment. — Very  BeT. 
A.  W.  Weat,  aa  to  ooata. — F.  L.  Comyn,  a4Joamad 
motion. — J.  Mnrpby,  ditto. 

Before  EXAHDriB  (Mr.  M'Donnell). 

Soanlon  v.  Bonton,  from  8tb. — Wood'a  Eatata^  to  take 
aooonot. — H.  M.  G.  Archdall,  to  Tonch. — ^Alexander  Noble, 
do.— M.  J.  M<Kee,  do. 


TEURSDA  r. 

W.  Thom,  adjonmed  motion.— lliomaa  Barfclie,  do. — 
G.  E.  Lambert,  do.— F.  O'Neill,  do.— S.  White,  dOb— F. 
Graham,  do. 


COURT  OF  BANKBUPTOr. 

ADJUDIOATIOKB  IN  BANEBUPTCT. 
Tlu  datu  tt  A4l»McaUoiu  artjint  fiwtn,  Uu  aUUmt$/Mom  in  /taMn. 

Bigger,  Thomaa,  of  Ualloak,  near  Belfast,  in  the  ooonty  of 
Antrim,  farmer.  November  14;  Tuttdag,  Dtcanbtr  6, 
and  TVieniijr,  Dteember  19.    Boyeiier  Eaton,  aolr. 

Lowiy,  Michael,  of  Ballagbadereen,  in  the  eoanty  of  Mayo, 
ahopkeeper.  September  29 ;  Friday,  Dtomber  1,  and 
Tuadai/,  December  12.    Jeremiah  Perry,  aolr. 


"  Wb^t  is  this  man  oharged  with  V  asked  the  jndge. 
"With  whisky,  yer  honoar,"  replied  the  fMDtentioos 
polioemao. 


DUBLIH  STOCK  AVO  SHARK  LIST. 


DESCRIPTION  or  STOCK 

MOVBHBBR 

Sat.    Mnn. 
18     20 

Tnaa.Woa   Tliur    Kii. 
21  1  22     23      24 

*P«M     aoTernmani. 

—  gpeConioli 

—  ape  Redaced     ,.           .. 

—  MewjpoStoek 

INDIA  STOCK. 
4  p  e  Get.  188S  >  Tnlble.  at     .. 
gl  p  e  Jan.  IMl  (  Bk.  o(  Irel.    .. 

Banks. 
too    Bank  of  Ireland 

1$    Lombm  Joint  atocli 

—  Dt.        Iftu  Scrfyf 
10    London  and  irtiUmlm.Htd 
lo          Do.           Iff 

3l  tftmifr  BantrUmilid) 

—  Nit  ProT.  of  England,  11m, 
10    IfaUonal  Bant  (Umiled)  .. 
10    ralimalo/  UttrfKUfd.: 
10    Sopal  Bant        „ 

u    Protineial  Bank 

IS    Standard  of  B.  a.  A;  MTd 

«S    Union  <^  AmtraUa 

Steam. 
$0   BrItlaiiAIrlah    .. 
too  Olljrof  Onblln  .. 
SO    OobUnandaiaagow 

(    KlIUIo«SUt«Co.(lIfd)    . 
7    JOnkitOo.t/IrelandOifdj 

MlaooUanaous. 
10   Alliance  Jt  Dab.  Con*.' Gu 
4     AmoU*Co.,linUUd 

17    Hndaoa'aBar 

Train  ways. 
10    BelfiwtTnau    .. 
10    Dablln  United  Tramwaja 
lo   Edlnbnnh  Street  Trama 
9    aiatfow  nvM  t  Bm,  Hm. 
10   L'plCn'tdTramABnaltd 

BaUwsya.    < 
lo   Cork  and  Kacroom 
100   arwtNortliemdrelaDd).. 
100   at.Soathern  and  Waatam 
100  WdUndOt,  Weatem 
50   Watarford  and  Umeriek  .. 
Railway  Pr«f«reno*. 
too    D.,  W.,*  W.,6parcent  , 
too    at.  N'th'n  (Irlnd)  Rt'd  4  p  r 
too    Do.,  gnaranteed  4i  p  c     .. 
100    Ot.Soiith'n  *  Weit'n4  pr 
100    Mid.  areat  Waatem,  4  p  e 
100    Do.,  t  p  c 

100    Watfd.  A  Umeriek,  4  p  e 
100   Do.,4jpc                       .. 
nabantura  Btooks, 

—  Belfast  Amh'nCoa,4pe 

—  Dnblln  A  Wieklow  4  p  e   ., 

—  Do.,  4i  p  c 

—  Ot.  Northern  ar«Un<)4p. 

—  Do„4ipc 

—  Do.  6  p  0 

—  Ot,North'&AWesfn4)p« 

—  Qt.Soath'n  A  Weat'n,  4  p  c 

—  IIid1andQt.Weat'n.4pe 

—  Do.,  41  p  e          ..           » 

—  Do.,  41  p  e 

MUMltaneoqa  D«bent. 

Alliance  A  Cona.'  Oaa,  4  p  c 
Ballaat  oaee  I>«I).,C93  Sa  Id,  4  p  c 
Clt7Deb.of£n<s3d.4pc 
Dnl),*OUM.S.P,Co.aB87)Spo   .. 

Do.  (1888),  8  p  c     _ 
DaUtn  Water  Worka,  t  p  c 
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*  Sliaraa  not  tally  paid  ap  ara  giran  in  /toUo.         t 
Bank  Rate— or  Dtaeoant— 4  oar  cant,,  17th  Angnat,  tag). 
Of  Dapoalt—l  par  oanc.  gSrd  Haich.  1881. 
Name  Daja— NoTembar  ggth,  and  Decembar  Utii,  1881. 
Account  Dajra—NoTember  SOth,  and  Decembar  14th,  1881. 
Baalnaaaaommancesat  1 10  p.n. 


xd 


BoUowat't  P(Ui.—^v^tmaim,  lUtnleiMf,  addttj,  nausea,  and  all 
(lyapeptlc  mdlcationa  may  b«  speedily  relieved  by  these,  famoos  PUlB,iif 
which  large  quantities  are  shipped  to  all  parta  of  tlie  world.  The  con* 
stantly  InoraaMng  demands  for  HoUoway'a  medldiie  prorea  its  powar 
over  diseaae,  and  ita  eatimation  by  the  pnMic.  In  weaknaia  el  the 
stomach,  in  dlseasoi  of  the  liver,  and  In  diaorden  of  the  system  caused 
by  oold  or  a  slu^sfa  drcnlatlon,  no  medicine  Is  ao  vfAcadoua,  no 
remedy  ao  rapid,  aa  these  |PIIU,  which  are  altogether  Incapabla  of 
doing  mischief.  By  quickening  digestion,  they  give  refrcablng  aleep, 
ahaipen  the  appetite,  Imprrt  tone  to  the  dlgeatlva  organa,  puivy  and 
enrich  the  Mood,  lagnlata  the  aaoretlani^  and  strengthen  the  whole 
physical  frama 
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BIBTHS,  MAKRIAOES,  ASB  DEATHS. 

BIRTQ8. 
FENTON— November  21,  at  Albert-etreet,  Sllgo,  1b»  irile  of  W.  B. 

Penton,  Esi).,  aollcttor,  of  a  eon. 

DEATHS. 
BULL— Nonmber  10,  at  Deanrock,  Ealph  Bull,  RegUtnr  of  Court  of 

Beoord,  Oork,  and  Local  Court  of  Admiralty,  agvd  49  jtmn. 
FOLET— Noninber  17,  at  hia  reaidence,  Soath  Hatl,  Liamore,  Comit; 

Wateifbn),  Deola  Foley,  Eaq.,  aolicitor. 
WRENFORDSLY  — November  17,  at  hla  reaidence,  Rathgar-road, 

Joeeph  Wrentordaly,  Eag.,  Parllamenury  Agent. 

FDNEEAL   REQUISITES   OK    EVERY 
DESCRIPTION. 


49,     WALLER,     50, 
DENZILLE-STREET. 


3^7 


PUBLIC  NOTICES: 


PUBLIC  NOTICES; 

ASSURANCE  AGAINST  ACCIDENTS  OF  ALL  KIND& 

ASSURANCE     AGAINST     RAILWAY    ACCIDENTS     ALONE. 

ASSURANCE  AGAINST  FATAL  ACCIDENTS  AT  SEA. 

ASSURANCE  OF  EMPLOYERS'  LIABILITY. 

RAILWAY  PASSENGERS'  ASSURANCE  CO., 
the  oldest  and  largeat  Company,  Insuring  against  Aoddants  of  all 
Unda     The  Rt.  Hon.  Lord  Klnnalrd,  Chairman.    Sabacflbed  Capital 
£1,000,000.  Paid-ap  Capital  and  Reserve  £3i0,000.  Moderate  Preminms. 
Bonus  Allowed  to  Insurers  after  Ave  years.    £1,700.000,  has  been  paid 
aa  oompenaation.    Apply  to  the  Clerha  at  the  RaUway  Statlona,  the 
Local  Agents,  or  64  Comhill,  or  8  Grand  Hotel  Buildings,  Charing 
Cross,  London.                                      Wiluak  J.  Viaii,  Secretary. 
Agents— Meain.  Dudgeon  A  Son,  113  Orafton-atreet,  DubUn,  or  64 
Comhill,  London.    Messrs.  Stewarts  A  Kincaid,  6  Leinster- 
street,  Dublin. 67 

ALEX.     BOSS'S     NOSE    MACHINE, 
Applied  to  the  Nose  for  an  hour  daily,  so  dlreeU  the  soft  csrtilage 
o(  which  the  member  oonaisU  that  an  ill-formed  nose  is  quickly  shaped 
lo  perfection. 
10<.  6d: ;  Pott  Free,  lOi.  Bd.,  uerettf  paekti.    PampKUt,  Tm  Stampi. 
SL  LAMBS  CONDUIT-ST.,  HIGH  HOLBURH.  LONDON. 

HAIK  CURLING  FLUID, 

Curls  the  straightest  and  most  ungovernable  Hair,  3a  6d*« 

sent  for  M  Btampa 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  lOs.  6d.,  or  Stamps.    His 

GREAT   HAIR  RESTORER, 

3s.  (d. ;  it  (jiangn  Gray  Hair  to  its  original  colour  very  quickly;  fant 

for  M  Stampa.    Every  speciality  for  the  Toilet  supplied. 

Beuart  tflmitationt  qfRou't  articla. 
As  Chemists  keep  his  anfcdca,  see  that  you  get  his  HAIR  DTE  tor 
dtber  light  or  dark  oolonrs,  3a  6d. ;  Us  DEPILATORY  for  removing 
Hair  and  hia  0  AMTHABIDE8  for  the  growth  of  Whiskers.  7 

ESTABLISHED  18»L 

BI    R    K    B    E    C~K  BAN    K_ 

Sontbaqpton  Buildings,  Chancery  Lane. 
Currant  Accounts  opened  according  to  the  uaual  praeUoeof  otter 
Banken,  and  Interest  allowed  on  the  minimum  monOdy  balanoea  when 
not  drawn  below  £3S.    Mo  oommission  charged  for  keeping  AocounU, 
excepting  under  exoepdonal  circumatancea 
The  Bank  also  receives  money  on  Deposit  at  Three  per  cent.  Intereat, 

ifbeBank  undertakes  for  Its  Customers,  free  of  charge,  the  custody 
of  Deeds,  WriUhgs,  and  other  Securities  and  Valuables;  the  ooUecUon 
of  BUlsof  Exchange,  Dlvidenda  and  Coupons;  and  the  purchase  and 
sale  of  Stocka,  Shares,  and  Annuities. 

Letters  oi  Credit  and  Circular  Notes  Issued. 

A  Pamphlet,  with  full  particulars,  on  application. 

FBAMCI8  RAVENSCBOFT,  UaiMca'. 
^ 

Thb  BniKBBCi;  BDonnia  Soontt's  Ahsoal  Bmbipt(  ixcnn 
Fits  Millioks.  

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
GUINEAS  PEE  MONTH,  wllh  tanmediate  possession  and  no 
rent  to  pay.    Apply  at  the  ofMoe  d  the  Bimbsok  BoimufB  Soouti. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOB  FIVE  8HILLINGH  PER  MONTH,  with  immediate 
poaseaalAn,  either  for  building  or  gardening  pnrpoaea.  Apply  at  tha 
oflloe  of  ttia  BiRuacs  Fbuhoid  Laud  Sooictt. 

A  Pamphlet,  with  full  particulars,  on  application. 

FRANCIS  RAVENSCROFT,  Manager. 
Sonthampten  Balldlnga,  Chancery  Lana^ 6? 

BILLIARD    BALLS,    CHALKS, 
CUES,  and  TIPS,  and  all  other  Billiard 
r^^  Table  rtquisitea,  at  HKNNIG   BROS.'  Ivory 

JU  Works,  11,  High-street,  Laodoo,  W.C.  Also 
the  ches^iest  house  in  the  trade  for  Ivoiy  Hair- 
I  a*^^  bmabea,  Mirrors,  snd  all  other  Ivory  Toilet 
^  articles  and  Ivory  Gooda  in  genrnL  Old  Balls 
■dinslad  or  axebanged,  and  Tablea  re-covered.  Frioe  Lists,  Ctolh,  and 
CnUoa  Bnbber  Samplea  Foat  Free.— Established  186S.  lb 


STOKES  BROTHERS, 

PUBLIC  ACCOniTTAKTS  AND   AUDITOSS, 
LONDON  AND    LANCASHIRE    INSURANCE   CHAMBERS, 
22,    WESTUOKELANO-STKEET, 

DUBLIN.  »9» 


c- 


N, 


PUBLIC  ACCOUlfTANTS  AKD  AUDITOSS. 

ROWLEY,     HUMPHRIES     &     CO., 

73,  DAME-STREBT,  DUBLIN  (oppoaite  Mimster  Bank), 
sre  engsged  In  all  Hatters  of  Accounts  In  Chancery,  Bankruptcy, 
PartnersMp  Aoeonnts  <te..  tee. ito 

PETERSON  &  SON, 

PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

LlVBBPOOL  AMD  LOKDON  CUAKBKKB, 

1,     FOSTER-PLACE,     COLLEGE-OBEEN, 
PPBLIN. »I8 

DW.        CARROLL, 
a     41,  LOWER  8ACKVILLE-STREET,  DUBLIN, 
Wishea  to  call  attention  to  hia  large 
STOCK    OF    N0TEPAPEE8    AND    ENVELOPES, 
DIreet  In  every  inatance  from  the  Makers, 
Tbey  an  Sold  to  the  Public  at  Wholeaale  Ptieea. 
HU  large  Stock  of 
LEATHER       GOODS, 
Comprislilg  Bsgs,  Purso,  Walleta,  Pocket  Books,  MetalUo  Memo- 
randum Books,  Blottera,  Writing  Cases, 
With  every  article  connected  irith  Stationery, 
Are  Sold  much  under  usual  chargea 
Prise  Modal  Account  Book  Manufacturer. 
Letterpress  and  Lithographic  Printer. 


SttinuUa/rte  of  charge. 


7» 


T  ITERARY   and  GENERAL    SALE     ROOMS, 

\j    No.  8  U'Olier-slreet,  the  only  Sale  Rooms  in  Irelsnd  wherein  the 

Proprietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  AneUaneer  and  Valuator  (Assistant  for  »  years 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  invites  the  attention  of  Solicitors,  Executors,  Trustees, 
Aatdgnees,  or  odiers  interested  in  the  disposal  of  Librailea,  Artistic 
ESects,  Household  Furniture,  tuh,  to  the  unequalled  facllltiea  that  ha 
possesses  for  realising  the  ftill  value  of  all  property  entrusted  to  his 
care.  Law  Llbcariea  receive  the  special  attention  that  produced  meh 
ntiafactory  results  in  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Plgott,  Judge  Radcliffe,  Sergeant  Armstrong,  and  many  others. 
Vsluattons  made  for  Probate  or  other  purposes  on  modersta  terms. 

2!_ 

WATCHES JE  WELL  KB Y.— Before  you  buy  a 
watch  or  jewellery,  send  for  the  Midland  Coantiea  Watch 
Company's  Catalogue,  beautitully  Ulustrated  arith  over  300  copper-plate 
engravings,  and  sent  gratit  aitdpoti  frtt  on  ajgMeation.  Address— A. 
Pbbot,  Blanager,  Vysa^street,  Birmingham.  I3i. 


MONEY: 


TRISH      CIVIL      SERVICE 

1  PERMANENT 

BXHLDINa    SOCIETV, 

33,    LOWER    8ACKVILLB-8TRBBT,    DUBLIN. 

Prealdent— ALEXANDER  PARKER.  Esq..  J.F. 

The  Directors  bivlte  attention  to  the  revised  Tables  of  the  Society, 

under  which  unprecedented  advantagea  are  offered  in  assisting  persons 

to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  incumbrancea, 

Ac 

n«  AmMf  Aoi  alrtadit  tdtmced  ovar  Nitu  Btmdnd  Tlunuami 
PotmitBttrHngMllartgaf. 

DEPOSIT    DEPARTMENT. 
The  present  rata  of  Interest  allowed  on  Deposit  Beoeipts  Is  SI  psr 
cent,  per  annum. 
Current  accounta  opened  and  cheque  books  supplied.' 
Interest  allowed  on  the  minimum  ntnnthly  balsnoe. 
Deposit  Bonds  and  Deposit  Notes  are  Issued  lor  sums  not  leas  than 
£100,  repayalile  at  such  periods  ss  may  be  desired— not  less  than  one 
year— with  hslf -yearly  oottpons  for  interest  attsched. 

Rates  of  Intereat : — 81  per  cent,  par  annum  if  taken  for  one  year,  or 
4  per  cent,  per  annum  if  taken  for  2  or  more  years. 
Depositors  have  the  following  guarantees,  vis. : — 
n«  man  fktmU  mtut,  ondsr  the  Act  <^r  PorHammt,  U  Uamttd  «st 

martgofo/fir—hotitorltauholdproptrtp.  

n»  total  anumnt  rtc«tval>lt  on  depc$it  U  Mmiiti  bfthaAtUt  (•«- 
IMnir  of  the  balamet  Am  toUtt  Sodott  e*  Ms  mert^aiTet. 

prospectus  and  every  information  may  be  had  free  of  axpenae,  on 
application  to 

ALFRED  H.  MERCER.  BeereUry. 
go  83.  Lower  BsckvlllK  stieet.  Publln. 

IN  STOCKS  and  SHARES  of  ten  yield  retnma  lira 
to  ten  timea  the  amount  invested  in  ss  many  dayn. 
Two  Uherriko  BotEs  for  success.  In  Explanatorj 
Book^,  sent  free. 

Address  GEO.  EVANS  A  CO.,  Brokers,  Oresiham 
Boose,  OM  Bread-Street,  London.  139 


Printed  and  PnbUdMdbTtbsProprietor,JOH>  F*ico»«».  every  Saturday,  at  38,  Upoer  8aokville-strset,ln  the  Parish  of  Bt  Thomas 
rnjueuairarHBusBe     j  p  and  Cltj  ol  Onblin.-ao<iirds»,  *0iMmJ«r  26, 1883. 
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OBiamJAL  ATTEMPTS.— n. 

Wb  have  sought  to  assault  a  learned  judge,  but  claim 
acquittal  of  an  "  attempt,"  inasmuch  as  it  appears  that 
after  all  we  were  not  in  fact  striking  at  htm.    For, 
since  our  previous  remarks  were  published,   we  find 
that,  with  respect  to  the  case  of  a  man  striking  a  log 
of  wood  in  mistake  for  his  intended  victim,  we  erro- 
neously, instead  of  referring  to  R.  v.  M^Pherson  (D.  &  B., 
201),  cited  the  well-known  case  of  R.  v.  Collins,  where 
what  was  held  was  that,  if  a  man  puts  his  hand  into  an 
empty  pocket,  intending  to  steal  whatever  might  be  in  it, 
he  has  not  attempted  to  steal  from  the  person  ;  and  it 
was  in  reference  to  that  state  of  facts  (and  not  to  ii.  v. 
M^Pherton,  per  Bramwell,  B.)  that  Sir  James  Stephen 
suggested  that  an  assault  with  intent  to  commit  a  felony 
had  been  committed.    We  had  been  misled  bv  thinking 
that  bis  footnote  nombered  8  referred  to  h!s  illustration 
numbered  8.     However,  we  are  only  the  more  strength- 
ened in  the  view  that  no  such  assault  could  have  baen 
committed  by  merely  decapitating  the  mooted  log.    But 
whether  an  "  attempt "  could  have  been  so  committed 
introduces  other  considerations ;  and  here  our  illustration 
from  the  operations  of  witchcraft  would  not  have  the  same 
bearing  as  it  had  on  the  question  as  to  an  "  assault,"  for 
ev6n  the  adherents  of  what  is  called  the  subjective  theory 
as  to  attempts,  admit,  as  an  exception,  that  it  is  not  an 
indictable  attempt  for  a  person,  intending  thereby  to 
kill  another,  to  resort,  for  instance,  to  incantations  or 
invocations  of  supposed  magicians  or  malevolent  spirits, 
it  bang  left  discretionary  with  the  supernatural  beings 
to  intervene  or  not.    In  attempts  it  is  enough  if  the 
offender,   intending  to  hurt,   took  means   reasonably 
calculated  to  effectuate  that  end,  and  did  some  act, 
sufficiently  proximate  to  the  thing  intended,  by  way  of 
beginning  which,  if  nnintermptra,  would  have  even- 
tuated in  the  consummation  of  the  complete  crime; 
whereas,  an  act  done  with  intent  to  commit  a  crime,  the 
commission  of  which  in  the  manner  proposed  was,  in  fact, 
impossible,  is  not  an  attempt  to  commit  that  crime. 
One  can  no  more  pick  a  pocket  with  nothing  in  it,  or  steal 
An  article  from  an  empty  room,  than  one  can  consummate 
murder  by  lacerating  a  log,  or  inflicting  a  wound  on  a 
corpse.     However,  we  cannot  here  undertake  to  enlarge 
on  the  debatable  questions  whether  it  is  necessary  that 
the  means  selected  should  be  suitable,  and  whether,  in 
order  to  be  indictable,  the  attempt  must  be  on  an  object 
on  which  the  conlplete  crime  could  be  consummated. 
Several  learned  treatises  have  been  devoted  by  foreign 
jurists  to  that  subject  within  the  last  few  years ;  and 
the  arguments  pro  and  con.  have  been  elaborately  col- 
lated by  Dr.  Schwarze  (attorney-general  of  Prussia)  — 
-who  defends  the  subjective  theory  of  attempts — and 
have  been  condensed  with  great  clearness  by  Dr.  F. 
Wharton  (the  well-known  American  text-writer)  in  a 
paper  published  in   the   Central  Law  Journal,   1879, 
while  in  his  work  on   Criminal   Law  he   maintained 
that  an  attempt  is  not  indictable  unless  the  means  are 
apparently  suitable,  or   the   object  probably  existent. 
The  proposed  Criminal  Code,  as  now  settled,  however, 
proposes  (s.  74)  to  reverse  the  present  law  that  an 
attempt  to  commit  an  offence  under  circumstances 
making  its  commission  impossible  is  not  indictable; 
though  as  originally  framed   (s.  32)   the  Bill  main- 
tMDW  this  principle.     ''A  Habitual  Criminal,"  dis- 


cusdng  the  nuitter,  was  heard  to  say : — "  Many  a  time, 
standing  in  my  place  at  the  assizes,  have  I  raised  this 
contention.  Always  has  the  judge  overruled  it.  My 
father  died  in  a  convict  prison,  having  been  sentenced 
to  penal  servitude  for  life  on  a  charge  of  attempting  to 
murder.  He  had  fired  a  pistol  at  the  head  of  a  police- 
man, but  uselessly,  for  the  man,  being  a  superintendent, 
had  the  skull  of  an  elephant.  The  Dullet  was  spoiled, 
but  the  policeman  lives  yet  My  father,  who  was 
frankness  itself,  avowed  his  'intent  to  commit,'  and 
regretted  that  'the  commission  of  it  in  the  manner 
proposed  was,  in  fact,  impossible,'  owing,  as  he  pointed 
out,  to  the  abnormal  and  improper  thickness  of  his 
adversary's  skull.  It  was  a  vain  contention.  '  If  the 
bone  had  been  thinner  you  would  now  be  a  murderer,' 
said  the  judge.  '  Do  not  let  us  argne  on  a  hypothesis,' 
said  my  father;  '  observe  rather  the  facts.  The  bone  - 
was  too  strong  for  my  bullet ;  but  that  is  not  my  fault, 
and,  therefore,  you  should  not  condemn  me  for  it.' 
Said  the  judge,  'That  is  horrible  impudence.'  Does 
Sir  Fitzjames  Stephen  mean  it  to  be  law?  In  the 
meantime  I  mourn  the  loss  of  the  best  of  psrents." 

For  our  present  purpose,  it  is  sufficient  to  say  that, 
not  only  must  there  be  an  overt  act,  that  is,  some  means 
actually  used  to  grive  effect  to  the  intent,  but  those  means 
must  be  reasonably  calculated  to  effectuate  it :  R.y. 
Empson,  Leach,  224;  R,  v.  Level,  2  M.  ife  Rob.  39. 
So,  the  means  will  not  be  sufficient,  within  this  rule,  if 
a  gun  be  not  loaded  when  pointed,  as,  for  example,  if 
it  be  plugged,  or  the  flint  had  fallen  out ;  R.  v.  Corr, 
R.  &  Ry.  377;  R.  v.  Harris,  5  C.  &  P.  159;  B.  v.  Leiots, 
9  ib.  523 ;  or  at  least  when  not  loaded,  if  it  were  not 
sufficiently  near  to  cause  harm :  R.  v.  Kitchen,  R.  &  Ry. 
95 ;  or  if  the  gun  be  used  too  far  off  to  harm  :  R.  v. 
Abraham,  1  G.  C.  C.  208 ;  but,  the  gun  is  not  the  less 
" loaded"  merely  because  the  means  of  firing  it  failed : 
24  &  25  Vic,  c.  100,  s.  19.  And  it  lies  on  the  prosecu- 
tion to  give  some  evidence  that  the  gun  was  loaded  or 
the  means  used  were  suffident :  Whitley's  Cane,  1  Lew. 
C.  C  123 ;  though  certainly,  as  has  been  well  observed, 
considering  that  the  fear  of  the  persqn  umed  at  is  the 
same,  and  the  matter  is  often  involved  in  such  doubt, 
this  rule  seems  unjust,  and  the  prisoner  ought  to  be 
bound  to  disprove  the  possibility  of  harm:  Paterson, 
Lib.  Subj.  In  R.  v.  Lewis,  u6>  supra,  on  an  indictment 
under  1  Vic.,  c.  85,  for  attempting  to  discharge  loaded 
fire-arms  at  a  person,  it  was  held  that  some  act  must  be 
shown  to  prove  that  the  person  did  attempt  to  discharge 
the  fire-arms,  and  that  merely  presenting  them  was  not 
sufficient.  In  R.  v.  St.  George  (9  C.  &  P.  483),  upon 
an  indictment  for  attempting  to  dischsurge  a  pistol  loaded 
with  powder  and  ball  with  intent  to  murder,  a  witness 
testified:  "The  prisoner  tool^  out  a  small  pistol  and  said, 
'  I  will  settle  vou,'  or  '  I  will  do  you,'  and  either  half  or 
full  cocked  the  pistol  and  pointed  the  muzzle  at  my 
brother,"  with  his  finger  on  the  trigger.  Yet,  it  was 
actually  held  that  the  charge  of  felony  could  not  be 
supported,  as  it  was  not  proved  that  the  prisoner  drew 
the  trigger.  Said  Parke,  B. :  "Here  a  trigger  was  to 
be  drawn,  and  it  was  not  drawn.  It  seems  to  me  the 
object  of  this  Act  was  to  punish  proximate  attempts, 
that  is,  those  attempts  which  imtbediately  lead  to  the 
discharge  of  loaded  arms."  We  can  but  anxiously 
awut  the  determination  of  DeUney's  trial,  in  order  to 
see  how  those  cases   (which  were  acted  on   in  the 
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American  case  of  Stabler  t.  Commonwealth,  1880)  will 
be  distineubhed,  if  it  proceeds  on  the  statutable  enact- 
ment, and  not  on  the  possible  common  law  misdemeanour, 
punishable  with  imprisonment,  created  by  an  intention 
to  commit  a  felony,  if  evidenced  by  an  overt  act ;  but, 
it  should  be  remembered  that  he  is,  also,  charged  with 
conspiracy  to  murder,  and  of  this  misdemeanour,  when 
two  or  more  persons  agree  to  commit  it,  they  would  be 
gailty  whether  the  crime  agreed  upon  was  committed  or 
not:  Muledky  ▼.  R.,  L.  R.  3  H.  L.  317 ;  R.  y.  Bunn, 
12  C.  C.  G.  316 ;  Roscoe,  Cr.  Ev.,  409-10 ;  Arch.,  Cr. 
L.  1007 ;  Harris  &  Toml.,  Cr.  L.,  2nd  ed.,  125 ;  24  &  25 
Vic.,  c  100,  s.  4.  "Though  hand  join  in  hand,  the 
wicked  shall  not  go  unpunished  "  (JProverbs). 


KEFORM  OP  CONTEMPT  OP  COURT  BOTH 
CrVIL  AND  ECCIiEBIASTIOAL. 
A  few  weeks  ago  we  gave  an  aooonnt  of  the  reoent 
decisions  on  attachment  of  the  person,  and  dlsoassed 
chiefly  those  oases  where  a  person  might  be  attached 
for  nonpayment  of  money.  Stated  shortly  the  law  is, 
that  a  man  cannot  be  imprisoaed  for  nonpayment  of 
money,  ezoept  either  (1)  he  can  pay  bnt  will  not ;  (2) 
or  when  the  nonpayment  wises  from  something  like  a 
crime.  Even  in  these  cases  a  year's  imprisonment  is 
the  limit.  What  a  oontraat  this  is  to  the  life-long 
imprisonment  whioh  may  be  the  result  of  disobedience 
to  |tn  order  of  the  oonrt  "  requiring  a  person  to  do  any 
aot  other  than  the  payment  of  money  or  to  abstain  from 
doing  anything:"  (Order  XLIL,  r.  6.)  Snob  an  order 
may  be  made  in  a  civil  action,  whioh  only  would  result 
in  a  judgment  for  money.  Bo  that  while  the  worst 
result  that  oonld  happen  to  the  defendant,  if  the  action 
was  fought  to  the  end  and  he  lost,  would  be  a  short 
imprisonment  for  his  obstinate  folly'  in  disobeying  the 
order  of  the  court  for  payment  of  money,  yet  il  he 
disobeys  the  merely  ancillary  order  to  answer  inter- 
rogatories, or  to  do  some  similar  aot,  he  is  liable,  if  he 
persists,  to  imprisonment  for  life :  (Order  XXXI.,  r.  20.) 
Now,  in  nineteen  oases  oat  of  twenty  the  whole  object 
of  an  action  is  to  obtain  money  or  money's  worth. 
Even  an  action  for  libel  or  slander  takes  this  form, 
though,  in  a  sense,  the  plaintiff's  character  may  be  also 
at  stake.  Attachment  for  contempts  of  eoart,  which 
really  do  not  affect  the  oonrt  should  be  treated  simply 
as  misoondaot  in  the  action,  and  pnnished  accordingly. 
And  this  principle  is  recognised  by  Order  XXXL,  mle 
20,  empowering  the  court  to  dismiss  the  action,  or  strike 
ont  the  defence  according  to  circumstances.  This 
alternative  process  by  attachment  permitted  by  that- 
rale  should  be  abolished.  On  the  other  hand,  let  con- 
tempts, whioh  obstruct  public  justice,  or  which  consist 
of  wilful  Insult  to  a  judge  or  other  high  officer  of  the 
law,  be  treated  as  crimes.  To  obviate  the  harm  whioh 
might  be  occasioned  by  an  offender  continuing  his  con- 
tempts until  he  can  be  tried,  let  the  judge  have  power 
to  commit  him  for  a  short  period  until  trial,  and  as  far 
as  possible  .  let  the  trial  be  oonduoted  like  that  of 
ordinary  crimes.  We  do  not  advise  having  a  jury,  for 
obvioas  reasons ;  bnt  in  other  respects  the  usual  course 
might  be  very  nearly  followed.  The  present  practice  is 
partly  a  survival  oil  the  old  and  savage  criminal  law, 
and  is  partly  due  to  an  idea  that  "contempt"  is 
neoessarily  an  offence  against  the  court.  It  is  nothing 
of  the  kind  in  many  oases,  as  baa  been  well  pointed  ont 
by  Sir  John  Nichol  in  BarUe  v.  Barlu  (1  Addams,  804). 
It  is  merely  a  process  by  which  the  court  endeavours'  to 
constrain  one  person  to  give  another  person  some  right. 
The  method  is  clumsy,  aud  the  end  can  usually  better 
be  obtained  otherwise. 

No  doubt,  when  the  contempt  is  disobedienoe  to  a 
final  order  of  the  court,  a  greater  difficulty  may  arise, 
but  even  then  usually  imprisonment  for  contempt  may 
be  avoided.  Thns,  if  the  order  is  to  pull  a  wall  down 
and  the  party  refuses,  the  oonrt  should  order  some  other 
person  to  pull  it  down,  and  if  necessary  give  the  pro- 
tection of  the  police.  There  will  be  vary  few  cases 
whiob  oannot  be  dealt  with  in  the  way  we  suggest. 


Of  course,  in  the  reform  of  contempt  of  oonrt  the 
very  peculiar  powers  of  the  Ecclesiastical  Courts  will 
also  have  to  undergo  reform. 

By  53  Gko.  3,  o.  127,  s.  8,  imprisonment  in  consequence 
of  ezcommnnication  is  limited  to  six  months,  but  it  has 
been  held  that  persons  disobedient  to  a  lawful  order  of 
the  Ecclesiastical  Court  may  be  imprisoned  for  lite 
unless  they  submit.  Mr.  Oreen's  case  is  a  reoent 
example.  Probably  the  only  reason  why  this  anomalous 
power  has  been  left  with  the  Churoh  courts  is,  that  it 
has  been  so  little  used  for  many  years,  and  scarcely 
at  all  with  regard  to  laymen  daring  the  present  genera- 
tion. In  the  County  Conrt  the  punishment  for  wiUnl 
insult  to  a  judge,  Ac,  is  limited  to  a  week's  imprison- 
ment or  a  fine  of  £S  ;  while  it  would  seem  that  a 
County  Oonrt  has  the  same  power  under  36  &  37  Vict., 
0.  65,  s.  89,  as  the  High  Court  to  enforce  obedience  to 
an  injunction  by  attachment :  (^Ex parte  Martin,  4  Q.  B. 
Div.  312 ;  affirmed,  W.  N.  1879,  p.  134.)  The  powers  of 
the  County  Court  should  be  modified  like  those  of  the 
High  Conrt,  while  the  whole  procedure  of  the  Beole- 
siastioal  Court  under  the  lignifleavU  should  be  abolished. 
Its  decrees  for  costs  should  create  a  civil  debt,  and  its 
orders  should  be  enforceable  on  clergy  and  other  church 
officers  by  deprivation  in  the  proper  manner  and  similar 
pnnishments ;  while  its  lawful  orders,  which  declare 
rights  as  to  monnments,  pews^  &o.,  should  be  considered 
declarations  of  right  which  should,  when  infringed,  be 
made  the  ground  of  proceeding  by  way  of  trespass,  Ac, 
in  the  civil  courts.  If  contempts,  ecclesiastical  and 
civil,  are  reformed  as  we  suggest,  it  will  be  well  for  the 
dignity  of  the  Bench  as  well  as  for  the  general  satisfac- 
tion of  the  public, — Law  Time*. 


MISCONDUCT  OP  JURORS  IN  THE  USE  OP 
INTOXICATINO  LIQUORS. 

Probably  the  most  extraordinary  case,  in  the  books, 
of  the  misconduct  of  jurors  in  the  indulgence  in  intoxi- 
cating liqnors,  is  People  v.  Oray,  recently  decided  by  the 
Supreme  Court  of  California.  The  prosecution  was  for 
murder,  and  during  a  period  of  eight  days  occupied  by 
the  trial  and  their  delit>erations,  the  jnry  sustained  the 
drain  upon  their  physical  and  nervous  systems  by  the 
consumption  of  seventeen  and  a  half  gallons  of  beer, 
two  gallons  of  wine,  and  two  fiasks  of  whisky,  besides 
wine  and  whisky  drank  at  their  meals.  It  appeared 
from  the  evidence  that  all  the  drinking  by  the  jurors 
was  without  the  permission  of  the  court,  or  the  consent 
of  the  defendant  or  of  the  counsel  engaged  in  the  cause, 
and  in  fact  without  the  knowledge  of  either  of  them  ; 
that  all  the  beer,  wine  and  whisky  drank  were  procured 
by  such  of  the  jurors  as  desired  it  of  their  own  motion 
and  at  their  own  expense.  The  evidence  further 
afforded  strong  reason  to  suspect  that  one  of  the  jnrors 
drank  so  mnoh  while  deliberating  on  the  verdiot  as  to 
unfit  him  for  the  proper  discharge  of  his  duty. 

Bay  the  court :  "  The  decisions  as  to  how  far  drinking 
by  a  juror  while  in  the  discharge  of  his  duties  as  snob, 
at  his  own  expense,  without  the  permission  of  the 
conrt,  or  the  oonaent  of  the  party,  is  such  misbehaviour 
that  the  verdict  should  be  set  aside  and  a  new  trial 
granted,  are  not  nniform.  In  Iowa  and  Texas  no  drinking 
at  all  is  allowed.  Bee  StaU  v.  BaXdy,  17  Iowa,  89  ;  Rym 
V.  Barrme,  27  id.  494  ;  Jona  v.  Slate,  13  Tex.  166.  It  is 
held  in  these  cases  that  if  any  liqaor  is  drank  while  the 
juror  is  in  the  discharge  of  his  duties,  the  verdict  oan- 
not stand.  In  each  of  the  oases  cited  the  drinking  was 
done  after  the  cause  was  submitted  to  the  jury  to  deli- 
berate on  their  verdiot.  In  Slate  v.  Baldy,  a  jnror  in 
charge  of  a  bailiff  went  to  a  grocery  store  to  purchase 
some  tobacco,  and  while  there  drank  a  glass  of  ale  or 
lager  beer,  and  then  returned  with  the  bailiff  to  the 
jury-room.  In  Ryan  v.  Harrow,  a  Civil  case,  two  of  tha 
jurors  drank  intoxicating  liquors.  In  Jonee  v.  Stale,  tho 
bailiff  twice  took  the  jury  whisky,  which  they  drank. 
The  verdicts  in  these  cases  were  set  aside.  These  oasea 
all  hold  that  courts  will  not  inquire  whether  the  juror 
wsa  affected  by  what  he  dranl;  or  not ;  that  the  only 
sure  safeguard  to  the  parity  and  correctness  of  tha 
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Tordict  is  that  do  drinkiog  shall  be  allowed.  This  rale 
is  sapported  by  the  following  cases :  Davit  v.  SUUe,  85 
lad.  496 ;  leighUm  v.  Saraent,  11  Foster,  119 ;  StaU  v. 
Ballard,  16  N.  H.  189;  Pelham  v.  Page,  1  Eng.  535; 
Oriagt  v.  IflHmid,  4  HarriDgtoo,  867 ;  People  r.  Dovylaa, 
4  Cow.  26;  Brant  v.  Poaler,  7  Cow.  562.  The  law 
seems  to  have  been  settled  in  New  York  to  the  same 
effect  as  in  Iowa  and  Texas,  until  Wilton  v.  Abraham;  1 
Hill,  207,  which  was  a  civil  case,  as  its  title  imports. 
In  that  case  daring  the  trial  and  before  the  cause  was 
sabmitted  to  the  jury  for  their  consideration,  and  the 
jarors  were  allowed  to  separate,  one  of  the  jurors  dnring 
an  adjonrnment  for  dinner  on  the  second  day  of  the 
trial,  went  into  a  tavern  and  drank  about  half  a  gill  of 
brandy.  In  the  opinion  of  the  court,  Bronsoo,  3.,  states 
the  oonolnsion  arrived  at :  *  When  in  the  coarse  of  the 
trial,  a  jaror  has  in  any  way  come  under  the  inflaenoe 
of  the  party  who  afterwards  has  the  verdict,  or  there  is 
reason  to  suspect  that  he  has  drank  so  mnoh,  at  his 
own  expense,  as  to  unfit  him  for  the  proper  dischaiige 
of  his  duty,  or  where  he  has  so  grossly  misbehaved  him- 
self in  any  other  respect  as  to  show  that  he  bad  no 
just  sense  of  the  responsibility  of  his  station,  the  verdict 
oaght  not  to  stand.  But  every  irregularity  whioh  would 
subject  the  juror  to  censure,  whether  in  drinking  spiri- 
taoas  liqaor,  separating  from  his  fellows,  or  the  like, 
shonld  not  overtarn  the  verdict  unless  there  be  some 
reason  to  suspect  that  the  irregularity  may  have  had  an 
influence  on  the  final  result.' 

"  It  may  well  be  doubted  whether  it  was  the  intention 
of  the  court,  in  Wilton  v.  Abrahami,  to  establish  a  rule 
in  oapitdl  oases  different  from  that  held  in  Iowa  and 
Texas.  We  express  onrselves  in  this  way  in  consequence 
of  the  guarded  language  of  the  opinion.  The  opinion 
opens  by  stating  this  rule  in  civil  cases — and  when  it 
comes  to  remark  on  the  case  of  People  t.  DougUut,  in 
the  4th  Cbwen,  holding  a  rule  similar  to  that  estab- 
lished in  Iowa  and  Texas,  it  is  said  that  the  case  under 
consideration  is  distingaished  from  it,  and  the  feature 
of  distinction  first  mentioned  is  that  it  is  a  capital  case. 
The  cases  cited  by  counsel  either  follow  the  rule  in  the 
Iowa  and  Texas  cases,  or  Wilton  v.  Abmhanu.  If  any 
have  gone  farther  in  a  direction  opposed  to  Syan  v. 
Barrow  and  Jonei  v.  State,  above  cited,  we  are  not  dis- 
posed to  follow  them. 

"  It  is  not  necessary  in  this  case  to  say  which  rule 
sbould  b«  adopted  as  the  law  in  this  State ;  bat  follow- 
ing the  rule  of  Wilton  v.  Abrdkami,  'that  where  there 
is  reason  to  suspect  that '  a  juror  ■  has  drank  so  much 
as  to  unfit  him  for  the  proper  discharge  of  his  duty,' 
the  verdict  ought  not  to  stand.  In  onr  judgment,  there 
is  strong  reason  to  suspect  this  of  one  of  the  jnrors,  and 
therefore  a  new  trial  shonld  be  bad.  It  should  be 
added  here  that  if  it  is  necessary  that  intoxicating 
liquors  of  any  kind  should  be  drank  by  a  juror,  applica- 
tion for  leave  to  do  so  should  be  mads'  to  the  court,  who 
ean  make  such  allowance  as  will  be  proper.  Jurors 
should  not  be  allowed  to  judge  for  themselves  in  this 
matter.  A  defendant  in  a  criminal  case  should  not  be 
called  on  to  consent ;  and  in  any  case  when  the  party 
consents,  it  the  juror  becomes  intoxicated,  the  verdict 
slrauld  not  stand.  The  purity  and  correctness  of  the 
verdict  should  be  guarded  in  every  way,  that  the  ad- 
ministration of  justice  sbould  not  be  subjected  to 
BMDdal  and  distrust."— CenfroJ  Laxe  Journal. 


THE  DEATH  OF  MR.  F.  T.  PORTER 

In  oar  obituary  column  will  be  fonnd  a  notice  of  the 
death  of  Frank  Thorpe  Porter,  Esq.,  AM.,  bsrristor-at- 
law,  who  for  many  years  was  senior  police  magistrate 
of  this  city.  Mr.  Porter  lived  to  the  patriarchal  age  of 
81  years.  In  his  early  life  as  a  member  of  the  Bar  he 
was  an  active  politician  and  one  of  the  most  earnest 
supporters  and  advoeates  of  Mr.  O'Conneli.  Like  many 
other  pnblio  men  who  have  been  strong  partisans,  his 

rolitioal  views  were  diametrically  oppMed  to  those  of 
is  family ;  so  that  while  bis  brother,  a  very  respectable 
oitiiseo,  was  a  prominent  membw  of  the  old  Corporation 


of  Dublin,  Mr.  Frank  Thorpe  Porter  was  a  fiery  agitator 
in  the  service  of  the  multitude  and  of  the  great  Tribune 
of  the  people.  In  acknowledgment  of  his  services  be 
was  appointed  by  the  Whig  Gk>vemment  to  be  a  police 
magistrate,  and  filled  the  ofBoe  through  many  trying 
years.  He  was  a  sound  lawyer,  and  also  possessed  a 
literary  taste  and  a  sense  of  humour  which  often 
brightened  the  gloom  of  the  Poliee  Court  with  a  genial 
flash  of  wit  and  droUeiy.  Until  a  recent  period  he 
retained  his  mental  faculties  with  wonderful  clearness, 
and  not  many  years  ago  wrote  a  book  giving  his  personal 
recollections,  which  contained  some  entertaining  inci- 
dents of  bis  life.  As  a  magistrate  he  was  generally 
esteemed  for  his  impartiality  and  common  sense. — DaUg 
Expreu. 


THE  SETTLED  LAND  ACT,— V, 
iOmHnutd  from  pafe  iSO,  ani*.} 
Leatee  in  Oeneral  (Sect.  6). 

Comparing  this  power  with  the  ordinary  form  (see 
Davidson  (Settlements),  8rd  ed.  iii.  1005),  we  observe 
that  the  statutory  power  permits  the  taking  of  a  floa, 
extends  the  period  within  which  the  lease  must  take 
efleot  in  possession  to  twelve  months  instead  of  six, 
and  does  not  absolutely  require  that  the  tent  be 
"  yearly  "  (see  sect.  2  (10)  (it),  as  is  usuaUy  the  case 
both  in  ordinary  and  building  leases.  Tfae  statutmry 
form  omits  the  clause  permitting  the  lease  to  be  "  deter- 
minable at  the  option  of  either  party  or  of  one  party 
only ;"  but  this  is  really  included  in  the  power  to  lease: 
(David,  iii.  485 ;  Sng.  Fow.  8th  edit.  741 ;  Bdvnrdt  v. 
Milbank,  4  Drew.  606;  £arl  of  Cardigan  v.  Montague, 
Sug.  Pow.  App.  p.  918.)  It  provides  that  the  lessee 
shall  not  only  execute  a  oounterpart,  but  shall  deliver 
it  to  the  lessor.  Bat  tlM  eseoatimt  of  the  lease  by  tbe 
tenant  for  life  will  be  sufficient  eTidenoe  of  the  exeou- 
tion  and  delivery  of  the  counterpart  (sect.  7  (4),  so  that 
there  will  not  be  any  need  for  a  memorandum  of  the 
ezeontion  of  Uie  oonnterpart  to  be  endorsed  on  the  lease 
and  signed  by  the  lessor,  as  suggested  in  Sug.  Pow.  826 
and  David,  iii.  602.  As  to  introducing  reasonable  con- 
ditions in  power  of  re-entry,  see  David,  iii.  SOS;  Bug. 
Pow.  822.  There  appears  to  be  no  necessity  for  in- 
oieasing  tbe  power  of  tenant  for  life  with  regard  to 
ordinary  leases  for  twenty-one  yearsi  He  may  even 
grant  leases  for  purposes  involving  waste,  although 
himself  impeachable  for  waste  (sect.  6).  As  to  leases 
involving  waste,  see  David,  iii.  600-612.  He  is,  how- 
ever, snb^eot  to  the  checks  of  sect.  53.  Compare  David, 
iii.  609.  Leases  of  easements,  privileges,  Ac.,  are  pro- 
vided for  by  aeote.  6,  2a 

"  Lease  "  is  not  defined,  but  "  mining  lease  "  includes 
"  grant  or  licence  for  mining  purposes "  (sects.  2  (10) 
(iv.)  Part  of  the  consideration  for  a  lease  may  be  the 
execution  of  improvements  (sects.  7  (2),  8  (1),  9  (2). 

Tenant  for  life  may  make  a  oontaraiot  for  lea«e  so  as 
to  bind  his  successor,  and  may  "-with  or  withoat  con- 
sideratioa"  vary  the  terms.  From  a  compcuison  of 
sect.  81  (iii.)  with  the  last  words  of  sect.  81  (ii.)  it 
would  seem  that  he  might  take  the  consideration  for 
his  own  use.  But  see  sects.  31  (3),  63.  It  is  clear  that 
tenant  for  life  would  not  be  allowed  to  manipulate  this 
power  into  a  mere  souroe  of  personal  profit. 

For  the  purpose  of  comparison  of  these  powers  with 
those  previously  given  in  settlements  we  may  refer  the 
reader  to  Bythewood,  vii.  424 ;  Prideanx,  811 ;  Conuibe 
David.  889 ;  Wolst  A  T.  143. 

As  a  tenant  for  life  is  to  be  in  the  position  of  a  trustee 
(sect.  53),  and  a  trustee  may  not  lease  to  himself,  either 
directly  or  by  means  of  a  third  party  (Lewin,  423),  it 
woald  therefore  be  well,  in  those  exceptional  cases 
where  it  is  thought  desirable  that  the  "  tenancy  "  of 
the  limited  owner  and  his  personal  representatives 
should  oontinne  longer  than  his  ownership,  to  empower 
him  to  lease  to  himself  with  the  consent  of  the  trustees. 
This  might  be  oonvenieot  where  tenant  for  life  was 
likely  to  spend  money  of  his  own  on  mining,  manofac- 
taring,,  or  even  high  filming. 


Digitized  by 


Google 


590 


THE  IRISH  LAW  TIMES, 


[Dec.  2.  1882. 


£uiUmg  Lttua  (Sects.  6,  8). 

We  adviM  that  power  to  grant  bailding  leases  ahonld 
be  eztendnd  beyond  Dinety-Diae  years  (sect.  6),  say  to 
600  or  999  years.  We  think  that  the  restriotion  to 
nioety-niae  years  is  likely  to  encoarage  bad  and  defective 
bDllding,  which  is  a  pablio  evil ;  aud  in  some  districts, 
eepecially  in  the  North  of  England,  sach  a  short  term 
is  not  readily  accepted  by  persons  intending  to  baild 
good  hoaseB.  In  diatricts  where  it  is  nsaal  to  grant 
leases  at  a  fee-farm  rent  in  perpetuity  the  power  shoald 
be  extended  accordingly.  Sach  leases  are  common  in 
Haoohester  and  its  neighboarhood.  For  old  form  of 
power  to  grant  liases  on  fee-farm  lent,  see  David,  iii. 
1093,  note,  and  Prideanx  ii.  313. 

If  preferred  it  may,  where  the  settled  property  is 
Bttoate  in  di£Ferent  counties,  be  limited  to  those  districts 
where  it  is  likely  to  be  usefal. 

Sect.  8  give*  power  to  lease  for  bailding  pnrposes, 
inolading  repairs;  see  also  definition  of  "building 
parposes  "  in  sect.  2  (10)  (iii.)  As  to  distinction  between 
bailding  and  repairing  leasee,  see  David,  iii.  610.  Seot. 
8  also  permits  leases  in  oonsideration  of  statutory 
improvements  (see  sect.  26)  in  connexion  with  bailding 
purposes. 

Biante  may  be  apportioned  where  there  baa  been  a 
oontraotfor  lease  in  lots  (sect.  8  (8);  or,  if  there  has 
been  an  actual  lease,  there  may  be  a  surrender  and 
apportionment  (seet.  IS). 

The  power  with  respeot  to  building  leases  is  generally 
sufficient  except  as  to  length  of  time.    The  simplest 

flan  will  be  to  give  additional  powers  to  tenant  for  life ; 
ot,  if  preferred,  they  may  be  given  to  him  with  consent 
of  the  trustees. 

Miiuing  Leua  (Sects.  6,  9, 11). 

The  words  "  mines  and  minerals,"  "  mining  purposes," 
and  "mining  lease"  receive  very  wide  definitions  in 
sect.  2  (10)  (iv.)  In  comparing  the  form  David,  iii.  1008 
with  that  given  by  the  statute,  the  most  important 
difference  is  that  the  latter  requires  that  a  portion  of 
the  rents  or  profits  of  the  mines  should  be  treated  as 
oapital.  If  the  settlor  does  not  desire  this,  provision 
must  be  made  aooordingly  in  the  settlement.  It  will 
not  be  enough  to  declare  that  the  tenant  for  life  shall 
be  without  impeachment  of  waste ;  for  even  then  one- 
fonrth  part  would  be  set  aside  as  oapital.  If  he  is 
impeachable  three-fourths  must  be  set  aside. 

The  term  of  sixty  years  will  nsnally  be  safBcient. 
Easements  and  privileges  may  be  granted  (seot.  6),  and 
a  lease  may  be  made  ot  surface  and  minerals  together 
or  in  part,  An.  (sect.  17). 

It  will  be  convenient  to  add  a  olanse  in  the  settle- 
ment permitting  tenant  for  life  to  insert  in  the  lease  an 
arbitration  olanse  and  all  other  danses  usual  in  the 
district  where  the  mines  ate  situate^  See  David,  iii. 
1212. 

This  may  save  an  application  to  the  court  under  sect. 
10  (1)  (i.) 

rower  to  authorise  the  lessee  to  make  up  short 
workings  in  any  year  is  given  by  the  statute  (seot. 
» (I)  (ui.) 

Special  Poweri  ai  to  Zeaies  (Sect.  12). 

This  authorises  leases  for  giving  effect  to  contracts 
made  by  predecessors  (sect.  12  (i.),  see  sect.  81  (2) ;  also 
for  giving  effect  to  binding  covenants  for  renewal.  It 
also  empowers  leases  in  confirmation  ot  certain  *' void 
or  voidable  "  leases. 

As  to  void  and  voidable  leases,  and  relief  given  by 
statute,  see  David,  iii.  617-628.  For  form  giving  power 
similar  to  that  in  sect.  12  (Iii.)  see  David,  iii.  1208. 

It  seems  that  a  void  lease  is  incapable  of  confirmation 
(Co.  Litr.  295  b ;  Sag.  Pow.  8th  edit.  714)  independently 
of  statatory  enactment.  A  void  lease  may  be  rendered 
good  as  agaiuBt  a  remainderman  where  he  lies  by,  and 
with  notice  permits  the  lessee  to  expend  money  in 
building :  (David,  iii.  621  o. ;  Woodfall,  11  edit.  6.)  See 
for  oonvevaiice  of  fee-simple  subject  to  void  lease. 
Smith  v.  Wildtake  (3  C.  P.  Viv.  10 ;  47  L.  3.  282  Ob. 


Surrender  of  Leaia  (Sect  13.) 

This  authorises  tenant  for  life  to  accept  surrendent 
and  make  new  leases  "eiUier  with  or  without  oon- 
sideration." For  old  forma  see  David,  iii. ;  Frid.  ii.  316. 
No  provision  is  made  as  to  whether  this  "consideration  " 
is  to  be  capital  money.  See,  however,  sect  68,  and 
compare  David,  iii.  616.  The  safe  course  for  the  tenant 
is  to  treat  it  as  capital  moneys,  and  pay  it,  with  the 
sanction  ot  the  tenant  for  life,  to  the  tmstees  or  into' 
court  (seot.  22  (1).  The  value  ot  the  surrendered  lease 
may  be  taken  into  account.  Compare  David,  iit  1009, 
1209,  and  see  lb.  491,  628  n.  This  confirms  the  view 
taken  in  Bt  RawUni  Bitale  (13  Ii.  T.  Bep.  N.  S.  613 ;  Ii. 
Bep.  1  £q.  286.) 

A  portion  of  the  land  leased  may  be  surrendered  and 
the  rent  apportioned.  Division  of  demised  lands  and 
apportionment  of  rent,  conditions,  covenants,  Ac.,  is 
facilitated  by  C.  A.  ss.  10-12.  This  section  appears  to 
empower  the  tenant  for  life  to  agrae  with  the  lessee  as 
to  what  shall  be  the  apportioned  rent  for  that  part  of 
the  land  which  the  lessee  retains.  A  legal  tenant  for 
life  may  accept  a  surrender  of  a  lease  for  years  indepen- 
dently of  this  Act :  (Bac.  Abr.  tit  Leases,  seots.  1, 2 ; 
Woodfall,  280.) 

CopyhalcU  (Sect.  14). 

Manor  includes  lordship  and  reputed  manor  or  lord- 
ship (seot  2  (10)  (v.).  The  usual  rule  is,  that  it  « 
copyholder  grants  a  lease  of  more  than  a  year,  withuat 
a  licence  from  the  lord,  he  incurs  a  forfeiture.  But  in 
some  manors,  by  special  onstom,  a  copyholder  m^ 
make  longer  leases :  (Soriven,  6th  edit.  179,  193.)  It 
seems  that  a  lord  with  a  limited  interest  cannot  give  a 
licence  beyond  his  own  interest  except  under  a  power : 
(Scriv.  194.)  As  to  waiver  of  torfeiteie  see  David,  iii. 
641 ;  Soriven,  6th  edit  197. 

It  was  therefore  usual  to  insert  in  settlements  a  pro- 
vision empowering  the  limited  owner  to  grant  licences 
for  leases :  (see  David,  iii.  1009,  1069,  1113.)  A  lease 
with  licence  is  a  common  law  interest  and  is  assignable 
without  licence  :  (Soriven,  196.) 

Tbe  statutory  power  enables  the  tenant  for  life  to  fix 
the  *'  annual  value."  This  is  necessary,  because  other- 
wise the  remainderman  could  obtain  fines  on  the 
improved  value,  and,  therefore,  nobody  would  take  the 
copyhold  land  for  bnilding.  The  Act  makes  no  provi- 
sion as  to  whether  tenant  for  life  may  take  "  a  oon- 
sideration "  for  snoh  a  licence,  nor  does  it  forbid  it  la 
David.  iiL  1009  a  fine  is  forbidden,  except  the  customary 
annoal  fine  (it  any)  and  usual  fees:  (see,  however,  Ih. 
661.)  It  seems  not  impossible  that  in  some  oases 
tenant  for  life  may  keep  such  a  oonsideration  tor  his 
own  nse.  If  in  any  manor  there  is  usually  paid  a  fine 
on  a  lioenoe  ot  this  description,  it  will  be  well  to  provide 
definitely  that  tenant  for  life  may  take  the  osoal  fine 
tor  his  own  use. 

It  would  also  be  consistent,  where  the  settlement 
gives  additional  leasing  powers  to  the  tenant  tor  lite,  to 
give  him  power  to  grant  licences  for  such  additional 
leases  (seot.  14  (1),  but  this  is  of  little  oonsequence. 

Subject  to  the  above  remarks  the  power  is  sufficient. 

Povoer  to  deal  with  Maimon-houit,  &e.  (Sect  IS). 

In  all  settlements  and  wills  ot  every  description 
where  the  settlor  or  testator  has  no  particular  desire 
to  keep  the  mansion-house  unsold,  a  power  shoald  be 
given  to  tenant  for  lite  ■*  to  lease,  sell,  and  otherwise  deal 
with  the  principal  mansion -hontto  and  tbe  demesnes 
thereof  and  other  land  usually  occupied  therewith" 
without  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  court,  notwithstanding  sect.  16  ot  the 
"  Settled  Land  Act,  1882."  The  exception  made  id 
this  section  corresponds  to  that  in  8.  £.  Act,  1877,  s.  46, 
giving  power  to  tenant  tor  life  to  lease  for  twenty-one 
years  without  applying  to  the  court  if  the  settlement 
was  made  after  1st  November,  1866  (seot  67).  Seot.  16 
does  not  prohibit  exchange  or  partition,  bnt  it  may  be 
as  well  to  insert  the  general  expression  "  otherwise  deal 
with."    Mr.  St  John  Cletke  thinks  **  manBion-hoase  " 
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woald  only  ioclade  a  ball,  oonntry  seat,  &o.,  and  cites 
Se  Spmrway  (40  L.  T.  Eep.  N.  B.  377 ;  10  Ch.  Div.  230), 
bat  it  is  oloarly  best  to  make  proviaioD. 

Also  it  might  be  well  sometimes  to  give  an  express 
power  to  trostees  of  infant  tenant  for  life  to  lease  and 
sell  mansion-boose,  &c.  For,  albboogh  they  have 
powers  of  tenant  for  life  (seot.  60),  a  doabt  may  be 
raised  as  to  whether  they  oonld  "give  consent "  to  (heir 
own  transactions,  and  thns  act  in  a  donble  capacity. 
Bat  many  settlors  will  not  desire  to  enable  trnstees  to 
sell  mansion-boases,  &o.,  if  they  can  help  it. 

In  cases  where  it  is  not  desired  to  facilitate  tbe  sale 
of  the  mansion,  it  may  be  convenient  sometimes,  in  tbe 
aettlemeot,  to  limit  "the  demesnes  and  other  land 
asaally  occupied  therewith  "  to  the  garden,  &o.  This 
may  be  done  by  giving  power  to  sell  "  all  the  demesnes 
and  other  lands  asaally  oocnpied  with  the  mansion- 

honse,  except "  and  then  state  specifically  the 

garden,  orchard,  park,  and  any  fields  which  it  is  desired 
to  protect.  Bnt  nothing  can  be  done  in  this  way  to 
afford  any  farther  protection  than  that  given  by  sect. 
15,  only  tbat  protection  can  be  removed  or  diminished. 
One  obvious  advantage  of  sooh  a  specification  is  that, 
on  a  sale,  it  will  prevent  any  difficalty  being  raised  by 
the  pnrcbaser  as  to  whether  tbe  land  to  be  sold  has 
been  usually  occupied  with  the  mansion-house.  Tbe 
additional  power  must  be  given  to  tbe  tenant  for  life 
alone;  tbe  A.ot  gives  it  to  bim  with  consent  of  th^ 
trostees. 

In  the  case  of  settlements  and  wills  by  way  of  trust 
for  sale  within  seot.  63,  either  a  general  power  of  sale 
over  the  whole  property  should  be  given  to  tbe  trostees 
with  consent  of  the  tenant  for  life,  or  the  powers  of 
tenant  for  life  sboold  be  enlarged  as  above  soggested. 
iVt  ttconUmiecL) 


THE  SETTLED  LAND  ACT  FURTHER 
CONSIDERED. 

Last  week  we  set  forth  tbe  general  effect  of  the 
Settled  Land  Act,  and  pointed  out  bow  it  had  altered 
tbe  position  of  the  tenant  for  life  in  the  direction  of 
freedom  to  manage  the  settled  estate.  We  now  proceed 
to  point  out  certain  rentriotions  in  the  exercise  of  the 
powers  conferred  on  bim.  As  a  rale,  these  reetoiotions 
take  the  form  of  providing  that  tbe  power  to  be  restricted 
■ball  not  be  exercised  without  the  consent  of  tbe  trostees 
of  tbe  settlement  or  of  tbe  coart.  The  moat  noticeable 
of  these  restrictions  is  contained  in  section  15,  which 
provides  tbat  the  principal  mansion-house  on  any  settled 
land,  and  the  demesnes  thereof,  and  other  lands  osoally 
Qccopied  therewith,  shall  not  be  sold  or  leased  by  the 
tisoant  for  life  without  the  consent  of  thQ  trostees  or  of 
tbe  court.  It  baa  been  suggested  that,  onder  this  section, 
if  a  suborban  villa  and  garden  of  an  acre  in  extent  were 
settled,  together  with  an  adjoining  cottage,  the  villa 
ooold  not  be  let  without  the  required  consent.  It  may 
be  so.  The  harm  of  tbe  restriction  would  not  be  great 
if  it  were  so,  as  one  can  hardly  imagine  tbat  in  snob  a  case 
the  trustees  woold  refuse  their  consent.  But  it  is  more 
than  doobtful  whether  there  is  not  sufficient  discretion 
allowed  by  the  Act  to  the  judge  to  construe  the  section 
in  a  reasonable  manner  as  appt^ng  to  the  principal 
mansion-house  of  an  estate  of  some  size.  The  restric- 
tion is  taken  verbatim  from  section  46  of  the  Settled 
Estates  Act,  1877,  itself  repeating  section  32  of  the 
Settled  Estates  Act,  1856,  and  it  does  not  appear  that 
any  difficulty  baa  ariaen  under  either  of  those  Acts.  At 
tbe  same  time,  there  is  no  particalar  reason  to  be  urged 
in  favour  of  tbe  restriction.  In  onses  where  the  house 
may  reasonably  be  sold,  tbe  tenant  for  life  is  tbe  best 
judge  of  the  desirableness  of  selling  it.  Id  other  oases 
tbe  trustees  can  invoke  the  interference  of.  tbe  ooort. 

A  similar  exemption  from  the  power  of  the  tenant  for 
life  is  made  by  section  87,  sub-seotiou  8,  with  regard  to 
what  are  popularly  called  heirlooms,  or  chattels  settled 
so  as  to  go  with  real  estate.  He  may  sell  them  only  if 
he  has  obtained  the  consent  of  the  court,  the  oonsent 
of  the  trustees  in  this  case  not  being  sufficient.  Tbe 
porchase-moneys   may  eiUiei    be   treated  as  capital 


moneys  arising  under  tbe  Act,  or  may  be  applied  in  tbe 
purchase  of  other  chattels  to  be  settled  on  the  same 
trusts  as  the  chattels  sold.  In  regard  to  timber,  the 
powers  of  the  tenant  for  life,  "  impeachable  for  waste  in 
respect  of  timber,"  are  limited  to  cutting  timber  which 
is  "  ripe  and  fit  for  cutting,"  and  that  only  with  the 
consent  of  the  trustees  or  of  the  court;  bnt,  that 
consent  obtained,  be  may  pocket  a  fourth  of  the  proceeds, 
and  the  residue  only  will  be  capital  moneys  arising 
under  tbe  Act.  It  would  seem  that  this  section  applies 
even  to  ornamental  timber;  so  that,  though  in  ou^  way 
a  restriction  on  tbe  general  power  given  by  the  Act,  it 
is  in  effect  a  very  considerabk  extension  of  the  powers 
ever  given  to  tbe  tenant  for  life  or  trustees  by  a  settle- 
ment, and,  by  assigning  a  larger  share  of  the  spoils  to 
tbe  tenant  for  life,  will  considerably  add  to  the  indoce- 
ments  to  cot  it — a  result  not,  perhaps,  altogether  to  be 
desired. 

Besides  these  special  restrictions  in  pavticnlar  cases, 
the  Act  sets  up  some  very  important  general  safeguards 
against  the  abuse  of  the  powers  conferred  by  it.  In  tbe 
first  place,  the  provision  of  section  63— tbat  tbe  tenant 
for  life  is  a  trustee  for  all  parties  under  tbe  settle- 
ment— will  effectually  prevent  bis  acting  either  by  him- 
self or  in  collosion  with  the  trnstees  in  making  away 
with  tbe  value  of  tbe  property.  As  a  trustee,  he 
certainly  could  neither  sell  to  himself  openly,  nor  do  so 
secretly,  by  conveying  to  a  trustee  for  himself.  Then^ 
before  exercising  any  of  the  powers  of  sale  or  lease,  or 
otherwise,  he  most,  onder  section  45,  give  a  month's 
notice  in  writing  to  each  of  tbe  trustees,  and  to  their 
solicitors,  and  by  registered  letter.  Thia  section  will 
also  entail  an  inquiry  by  tbe  purchaser  or  lessee  whether 
tbe  requisite  notice  has  been  given,  and  given,  too,  in  the 
prescribed  form,  and  so  will  add  another  to  the  reqoisi- 
tiona  necessary  to  be  made  by  an  intending  purchaser  or 
lessee.  For,  although  it  is  provided  tbat  a  person  dealing 
in  good  faith  with  tbe  tenant  for  life  is  not  concerned 
to  inquire  respecting  tbe  giving  of  any  such  notice,  yet 
if  tbe  qoestion  of  Imna  Jida  arises,  as  in  oase  of  any 
complaint  by  the  trnstees  of  a  sale  or  lease  at  an  alleged 
ondervaloe,  a  neglect  to  make  the  inqoiry  woold  be  sore 
to  be  interpreted  as  an  element  tending  to  show  mala 
fide*.  It  is  greatly  to  be  feared  that  in  the  oases  of 
leases  this  provision  will  prove  an  nnneoessary  bio- 
dranoe,  especially  as  it  applies  not  only  to  a  lease  but 
to  a  contract  for  a  lease.  It  seems  annecessary,  because 
the  provision  that  no  lease  shall  be  made  except  at  tbe 
best  rent  tbat  can  reasonably  be  obtained  (section  <t, 
sub-seotion  2),  tmd  that  purchase-moneys  paid  for  a 
lease  are  capital  moneys,  and  must  be  applied  accord- 
ingly (Hoction  34),  are  an  adequate  protection  against 
improvident  or  fraudulent  leasea  With  regard  to  sales, 
tbe  provisions  to  check  improvidenoe  or  fraud  are  abun- 
dant. The  sale  must  be  made  for  the  best  price  (section 
4,  snb«eotion  1),  and  the  purchase-money  must  be  paid 
to  the  trnstees,  or  into  court,  as  capital  money  arising 
under  the  Act.  Besides  this  precaution,  by  section  44 
it  is  provided  that  "  if,  at  any  time,  a  question  arises 
between  a  tenant  for  life  and  tbe  trnstees  of  the  settle- 
ment respecting  the  exercise  of  any  of  the  powers  of  the 
Act,  or  any  matter  relating  thereto,"  the  court,  "on 
the  application  of  either  party,"  has  absolute  discretioa 
to  settle  the  matters  in  difference.  It  is  to  be  hoped 
tbat  tbe  court  will  not  construe  this  section  in  the 
narrow  way  in  which  it  construed  section  30  of  Lord 
St.  Leonards'  Act 

By  "  the  Coart "  for  the  porposes  of  the  Act  is  meao^ 
generally,  the  Chancery  Division  (section  46),  bnt  tbe 
Coart  of  Chancery  of  the  County  Palatine  has  conoar- 
rent  jurisdiction  in  Lancaster ;  and,  as  regards  land  not 
exceeding  £500  in  value,  or  £30  in  annual  rateable 
value,  tbe  County  Court  of  the  district  where  any  part 
of  the  settled  land  is  situate,  may  exercise  a  jorisdiotion. 
Application  to  the  Chancery  Division  is  to  be  by  peti- 
tion or  summons  in  chambers,  and  general  rules  (which 
have  not  yet  appeared)  may  be  made  to  regulate  each 
proceedings. 

Besides  tbe  provisions  already  incidentally  noticed 
affecting  tbe  trostees  of  settlemeots,  Fart  X.  of  tbe  Act 
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is  Bpeoially  devoted  to  them.  The  traateee,  to  whom 
capital  moneys  are  to  be  paid,  are  never  to  be  less  tbaa 
two  in  number,  anleaa  otherwise  anthorised  by  the 
aettlementk  Section  88  i{ivea  power  to  the  ooart  to 
appoint  new  tmstees  for  the  porpoaea  of  the  Ant, 
*■  where  there  are  no  tmstees,  or  where  it  is  expedient 
that  new  trosteea  should  be  appointed."  It  woald  seem 
that  onder  these  words,  where  there  is  a  sole  tmstee, 
the  ooart  oonld  not  appoint  a  single  new  traatee,  hot 
only  two  or  more — a  resalt  probably  not  intended  by 
the  framers  of  the  Act.  In  view,  however,  of  the  Con- 
Teyanoiog  Aota  this  slip  is  of  little  importance.  The 
provision  in  section  40,  with  regard  to  trnstees'  receipts, 
being  a  good  discharge,  is  also  covered  by  the  Convey- 
anoing  Act.  Bat  the  proviso  at  the  end  of  the  section 
tfaat  a  mortgagee,  or  other  person  advancing  money,  is 
Dot  ooncerned  to  see  that  the  money  advanced  is  wanted 
for  the  parposes  of  the  Act,  or  how  mnch  is  wanted, 
Htay  be  aeefal.  In  section  41  the  Act  embodies  the 
vsnal  trnstees'  indemnity  olaase;  hot,  as  this  was 
already  embodied  in  section  81  of  Lord  St.  Leonuxls' 
Act,  it  is  difficult  to  see  the  use  of  repeating  it  here, 
except,  perhaps,  that  the  sabstitation  of  the  present 
for  the  fotare  tense  may  be  intended  to  make  its  opera- 
tion retroepeotive,  whereas  Lord  St.  Leonards'  Act  was 
confined  to  instrnments  snbseqneot  to  Angnst  18, 1869. 
Section  42  is  an  extension  of  this  indemnity  clanae  to 
•very  act  or  default  for  whiob  an  attempt  could  possibly 
be  made  to  hold  them  liable.  Section  43  is  the  usual 
reimbursement  olaoae.  The  re-enactment  of  these 
trustee  clauses  will,  it  is  to  be  hoped,  at  least  have  the 
eSeot  of  curtailing  settlemeats  on  real  estate  by  the 
excision  of  adjanota  which  have  probably  never  been 
tit  any  practical  value,  and  the  value  of  wUoh,  whatever 
it  may  be,  is  now  by  intendment  of  law  contained  in 
every  such  settlement  in  the  wide  sense  given  to  that 
term  by  the  definition  clause  of  the  Act,  and  by  Fart 
XV.,  which  includes  therein  lands  held  upon  trust  upon 
■ale. 

We  have  now  disonsaed  all  the  principal  features  of 
tite  Act,  without  going  into  details,  which  a  reference 
to  the  Act  itself  will  supply.  Enough  haa  been  said  to 
show  the  general  bearinga  of  the  change  as  efieeted  by 
the  Aot  in  the  law  relating  to  aettlementa  of  real  eatate. 
Fiom  the  conveyanoer'a  point  of  view,  the  Aot  la  as 
important  aa  the  Conveyancing  Aots.  For  the  future, 
it  will  be  onnecessary  for  the  draftsman  to  do  more 
than  indicate  the  persons  who  are  to  take  auooeaaive 
interests  in  the  estate  and  the  quantity  of  interest  to 
be  taken,  and  to  name  the  tmstees.  The  rest  of  the 
lengthy  roll  of  powers  and  provisions  aa  to  management 
and  proteotion  of  the  property  and  peiaona,  now  nsnally 
inaerted,  will  henceforth  go  without  saying.  As  the 
draftsman  cannot  onrtail  uoae  powers,  and  as,  in  most 
oaaea,  with  the  exception  of  the  investment  clanae, 
there  will  be  little  reaaon  tor  extending  them,  he  cannot 
do  better  than  avoid  vain  repetitions  and  muoh  verbiage 
by  leaving  them  alone. — Lou  Journal. 


Stoppiso  thi  Mnji. — The  late  Judge  Ball,  observes  a 
contemporary,  thongh  a  charming  con  veraationalist  and 
aooially  popular,  was  very  irritable.  The  Cork  Oonrt- 
booae,  in  which  on  one  oooaaion  he  opened  aaaizes,  waa 
backed  by  an  ancient  flourmill  of  large  dimensions, 
owned  by  a  very  litigious  gentleman  named  Bendeeble, 
So  close  was  the  mill  to  the  oourthonse  that  the  noise 
of  the  maohioery  disturbed  the  tympanum  of  Judge 
Ball,  who  was  in  his  later  years  what  is  known  as  hard 
of  hearing.  "What  noise  is  that,  Hr.  Sheriff f"  be 
thundered,  with  fiery  face.  "It  is  a  mill,  my  lord,' '  meekly 
re^Kuded  that  funotionaiy.  "  Let  it  be  stopped,"  oom- 
manded  the  judge.  **!  cannot  stop  it,  my  lord,"  aaid 
the  sheriff;  "the  owner  is  the  only  one  wbo  can  do 
that."  '■  Send  for  the  owner  then,"  said  the  judga 
This  was  done,  and  the  order  given.  Bendeeble  took  it 
literally  and  unconditional ly.  The  mill  waa  atopped, 
and  remained  stopped  long  after  the  assizes  waa  over. 
Bendeeble,  who  waa  no  fool,  sued  for  damages,  and 
the  Ooveromeot  had  to  pay  a  large  sum  to  eompiomtBeb 


THE  INCORPORATED  LAW  SOCIETY 
OF  IRELAND. 

The  Oeneral  Balt-yearljr  lleeting  of  this  Society  waa 
held  on  the  27  th  alt. 

Mr.  HsMiiY  Jijms  FxiiHiv  West,  FreaideDt,  ooonpiad 
the  chair. 

Amongst  those  present  were  :— 

Thomu  B.  BailUe-Oage,  Arthur  Lee  Beriee,  Oeoi(s  H.  Bdaat 
Ai^wtlne  F.  Baker,  Francis  R.  M.  Crozier,  Wm.  D'Alton,  Sjrdenhua 
DaTla,  WHuiam  J.  Dealj,  Renr;  A  Dillon,  Renrr  Thonuu  DIx,  John 
B.  Baton.  Rtotaard  B.  Falkiner,  William  Flndlater,  H.P. ;  ThoniM  C. 
Franka,  Darid  Oaltmitb,  Jobn  OaUowaf,  Jamea  OoS,  Bamiul  uordon, 
Keith  H.  Billowes,  John  T.  Hamerton,  William  Hitchcock,  JiAn  A. 
Hogan,  Samuel  Hobeon,  Jobn  F,  Harkan.  W.  HUward  Jone^  Henxy 
L.  Keily,  Alexander  D.  Kennedy.  Valentine  Kllhride.  Mlohael  LaiUii, 
Bobert  O.  LongCeld,  Jehu  Mathawa,  Patrick  Biaxwell,  Hann  8. 
Heoiedy,  Thomaa  Merrick,  Heniy  C  Meilaon,  Edward  Nng  nt,  Joim 
Henry  Munn,  lltehael  P.  C  O'Meara,  Thomu  Omuby,  lUchard  H.  M. 
Orpen,  William  Read,  Samaal  P.  Redington,  Richard  B.  Reeres,  Oeorga 
Roche,  Thomaa  K.  Roche,  John  Rnckley,  William  H.  RoUnaon, 
Archibald  Robinson,  jnn.:  John  L.  ScaUan,  Bindon  Soott,  Charles 
Sedley,  William  B.  Stanley,  Charlea  a.  Stanuell,  Edward  T.  Btapleton, 
William  Sterne,  Shapland  M.  Tandy,  John  E.  Tarleton,  Fjiiine  H. 
Tatlow,  Archibald  Tisdall,  Henry  Watson,  Henry  James  Pelham  A  eat, 
Patridc  K.  White. 

The  Secretary  (Mr.  John  H.  Ooddard)  having  read  the 
advertisement  convening  the  Meeting,  the  following 
Report  was  presented  by  the  Coanoil : — 

"BOHXDUUI  OF  BOUCITOBS'  FXBS  UNDZR  JUSICATmB 

(IssLANo)  Act. 
"By  the  Report  of  Coanoil  for  1881,  yo«r  Sooiety 
were  informed  that  a  letter,  dated  6th  November,  1881, 
had  been  received  from  Lord  Justice  Fitcgibbon,  stating 
that  the  Conmiittee  of  Judges  to  whom  thia  matter  had 
been  referred  would  be  glad  to  have  the  aasistanoe  of 
three  members  of  the  Profession  when  considering  the 
Sohedule,  and  suggesting  that  one  of  them  should  be 
specially  aeleoted  to  present  the  views  of  the  country 
Solicitors;  and  intimating  that  the  Committee  would 
meet  on  the  19th  November,  to  confer  with  the  gentle- 
men who  might  be  aeleoted.  Acting  upon  that  letter, 
your  Council  selected  your  (then)  President,  Mr.  John  H. 
Nunn,  and  Mr.  H.  J.  F.  West,  to  represent  your  Sooiety, 
and  Mr.  M'Clellaad,  the  President  of  the  Northern  Law 
Sooiety,  Belfast,  to  represent  the  oountry  Solicitors.  The 
Deputation  attended  npon  the  Committee  of  Jadges  on 
the  19th  November,  and  were  received  in  the  most 
oonrteons  manner,  when  the  matter  was  very  fully  dis- 
ouBsed.  The  Deputation  streonoasly  urged  upon  the 
Committee  to  adopt  the  English  Sohedule ;  and,  having 
failed  to  bring  the  Committee  to  their  views  in  thia 
respect,  they  applied  themselves  to  the  conaideration  of 
the  Schednle,  item  by  item.  The  Committee  of  Jndgea, 
at  the  oloee  of  the  interview,  intimated  their  intentioD 
of  meeting  at  an  early  day  to  consider  their  Report  to 
the  Coundl  of  Jndgea.  Your  Council,  not  having  re- 
ceived any  communication,  wrote  on  the  4th  of  May  last 
to  Lord  Justice  Fitzgibbon,  asking  whether  the  Report 
of  the  Committee  of  Jadges  had  been  considered,  as  the 
snbjeot  would  be  mentioned  at  the  General  Meeting  of 
your  Society  on  9tfa  May,  and  received  an  answer  from 
him,  intimating  that  the  Report  waa  in  print,  but  had 
yet  to  be  submitted  to  the  Council  of  Judges,  and  that 
the  delay  bad  been  fiansed  by  the  necessity  tor  making 
inqairies  from  Taxing  Masters  in  England  and  Ireland, 
Ao.,  before  the  Committee  ooald  report  thereon.  The 
amended  Sohedale  was  gaaetted  on  the  27th  June,  and 
was  followed  by  a  Supplemental  Gazette  of  11th  July, 
correcting  some  inaoouraoies  to  which  the  Council  had 
directed  the  attention  of  the  Jadges.  It  will  be  seen 
that  the  Jadges  have  deolioed  to  adopt  the  English 
Schedule,  bat  have  amended  the  Sohedule  as  originally 
framed  to  a  considerable  extent,  in  accordance  with  the 
views  pressed  upon  them  by  the  Deputation ;  and  while 
yoor  Council  remain  of  opinion  that  there  is  no  reason 
why  the  Profession  in  Ireland  ahonld  not,  on  the  assimi- 
lation of  the  Practice,  have  been  given  a  similar  Schedule, 
they  trust  that  the  Schednle  aa  now  amended  will,  when 
applied  by  the  Taxing  Officers  in  a  fair  and  liberal  spirit, 
afford  to  the  Profession  reasonable  remuneration.  Yonr 
Coanoil  have  on  many  oooaaioiiB  taken  steps  to  diieowrag* 
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the  employmeot  as  Town  Agents  of  penons  not  being 
qaalified  Bolioitbrs ;  and  tbey  desire  to  oall  attention  to 
one  item  in  the  amended  Sahedale — Ti«t.,  the  term  Fee 
for  Ageno;  Cases,  where  the  Town  Agent  is  a  qnaliflad 
Solicitor.  The  objeotion  that  the  coantry  praotitioner 
oeald  not  afford  the  additional  expense  is  thns  removed, 
and  the  OonnoU  tmst  that  before  long  every  Bolioitor  in 
Ireland  will  see  that  it  is  his  interest  to  be  represented 
in  town  by  a  qnalified  Bolioitor. 

«  BoOBDUUB  at  'ExxB  UHDIB  Souoiiobb'  BuUBIBAnOH 

Aoi  (1881). 
"Tonr  Connoil  have  had  nnder  their  consideration 
the  draft  Bobednle  prepared  by  their  predeoesaors,  and 
have  been  in  oommnnioation  with  the  Northern  Law 
Society,  Belfast ;  also  with  the  Boathern  Law  Associa- 
tion, Cork  ;  and  with  the  Incorporated  Law- Society  of 
London ;  bnt  not  being  in  a  position  to  submit  to  yon 
theresalt  of  their  labonrs,  they  confide  the  matter  to 
the  attention  of  their  snooesaors. 

"  Be  SouonoB  lo  ItruxD  Bitinux,  Ibslaks. 

"  This  Bill  has  been  printed,  and  yoar  Connoil  oom- 
mnnioated  with  the  London  Law  Booiety  in  reference 
to  it;  bnt  it  was  oousidered  that,  even  if  introdnoed 
during  the  past  Bession,  it  ooold  not  have  been  pro- 
ceeded with  in  conseqaenoe  of  the  pressare  of  other 
proposed  legislation  before  the  Hoaae. 

<•  Bills  bktobi  FABLuiairr. 

"  The  Connoil  dnring  their  year  of  office  had  nnder 
their  consideration  a  number  of  Bills  which  were 
brought  into  the  House,  some  of  whioh  were  forwards 
withdrawn,  and  in  othenL  some  of  the  anggestions  of 
year  Connoil  were  adopted. 

"  OmoB  o*  Chib*  Clbbk  is  Birxbuftot. 

"  On  the  oooasion  of  a  vaoanoy  recently  ooonrring  in 
this  offioe  by  the  death  of  Mr.  Thomas  Farrell,  yoar 
Council  Qoanimonsly  passed  a  resolntion  calling  the 
attention  of  the  Jndges  of  the  Coart  of  Bankrnptoy  to 
the  laot  that  the  Chief  Clerks  of  the  several  Divisions 
of  the  High  Court  of  Jnstioe  must  be  selected  either 
from  the  Staff  of  the  Division  or  from  the  Frofessioo  of 
Solicitors,  and  ezpressiDg  their  hope  that  in  filling  the 
vaoanoy  the  interests  of  this  Profession  wonld  be  duly 
considered.  Tbe  Chief  Begiatrar  replied  by  direction 
of  the  Judges,  that  there  was  no  analogy  between  tbe 
offloes  refemd  to  in  the  resolntion  of  your  Council  and 
that  of  Chief  Clerk  of  the  Court  of  Bankrnptoy,  the 
duties  of  the  latter  officer  involving  to  a  large  extent  the 
performance  of  judicial  bnsiness,  whereas  the  former 
officers  were  by  the  Act  creating  them  precluded  from 
doing  business  of  a  jndioial  character.  Mr.  W.  H.  B. 
Monok,  a  Barrister,  was  subsequently  appointed.  Tonr 
Council  thereupon  wrote  to  say  that,  admittiog  that  the 
duties  to  be  discharged  by  the  Chief  Clerk  in  Bankrnptoy 
were,  to  some  limited  extent,  of  a  judioial  natnre,  they 
were  precisely  similar  to  the  duties  of  the  present  Chief 
Registrar,  who  was  a  Solicitor,  as  were  his  predecessors, 
Mr.  Brady  and  Mr.  Bate ;  and  tbey  also  called  the  at- 
tention of  the  Judges  to  the  fact  that  the  late  Mr.Thomas 
Farrell  was  not  a  Barrister  at  the  time  of  his  appoint- 
icent  in  1857,  nor  for  several  years  after,  and  expressed 
their  hope  that  the  late  appointment  of  a  Barrister 
thereto  might  not  be  taken  as  affirming  the  principle 
that  the  office  ought  to  be  limited  to  members  of  the 
Bar.    No  further  oommnnioation  has  beeii  received. 

"lie  Law  Clbbks'  Mbhobuls,  pubscant  to 
29  <&  30  Via.,  Cap.  84,  Sxc.  19. 

"  Daring  some  years  past  a  large  number  of  Memoriala 
have  been  presented  to  the  Judges,  pursuant  to  the 
above-named  Act  and  Section,  by  Law  Clerks  seeking 
to  have  tbe  Latin  portion  of  tbe  Preliminary  £izamina- 
tion  prescribed  by  the  Bales  of  tbe  Judges  nnder  the 
Act  dispensed  with  ;  in  some  instanoes  tbey  have  even 
gone  to  tbe  length  of  asking  to  have  the  Examination 
entirely  dispensed  with.     These  Memorisls  have  from 


time  to  time  been  opposed.  Tour  Connoil  felt  it  their 
duty  to  oppose  in  one  remarkable  case  which  oconrMd 
during  th^r  year  of  office,  in  which  a  Law  Clerk,  who 
had  presented  four  Memorials  to  the  Jndgee,  between 
the  years  1867  and  1871,  praying  that  the  Preliminary 
Examination  might  be  dispensed  with  in  his  case  (all  of 
whioh  Memorials  had  been  refused),  presented  a  fifth 
Memorial,  praying  their  Lordships  to  order  that  all  the 
Examinations  required  by  the  Bnles  of  your  Booiety 
might  be  dispensed  with,  and  that,  after  the  payment 
of  all  neceesary  stamp  duty  and  fees,  he  might  be  ad- 
mitted a  Solicitor  of  the  Supreme  Court  without  being 
oalled  npon  to  pass  either  the  Preliminary  or  Final 
Examinations,  or  to  serve  any  appranticeehip  whatever. 
This  application  went  so  far  beyond  what  had  aver  pre> 
Vtonsly  been  sought  for,  and  was  to  entirely  without 
precedent  and  in  every  respect  untenable,  as  well  aa  so 
manifestly  nnjnst  to  all  those  Law  Clerk  Apprentices 
who  have  duly  qualified  themselves  and  are  serving 
their  time,  that  your  Ooancil  submitted  their  views  in 
the  strongest  manner  to  tbe  Lord  Chancellor  and  Jndges, 
and  prayed  that  the  applicant's  Memorial  might  be  re- 
jected in  its  entirety,  whioh  was  accordingly  d^onai 

"An  Aoi  tob  xex  Pbxvxntiom  ov  Cbikb  »  Ibilaxs— 
46  «  46  Tic,  Cap.  25. 

"  Tonr  Connoil  having  observed  that,  by  the  recent 
decision  of  one  of  the  Legal  Investigators  appointed  to 
hold  an  Inquiry  parsnant  to  this  Act,  Solicitors  were 
precladed  fnim  personally,  and  without  the  intervention 
of  Connsel,  advocating  the  olaims  of  their  clients  upon 
applications  for  compensation  for  injury  under  this  Aet^ 
a  snort  Bill  has  been  drafted  to  remedy  what  seems  to 
have  been  an  error,  which  Bill  yonr  Council  reoonxmend 
to  their  successors." 

The  Chaibhax,  in  moving  the  adoption  of  the  report, 
said  the  first  matter  referred  to  therein  was  their 
schedule  of  fees  nnder  the  Judioatare  Act.  He  wa* 
sorry  that  they  had  been  unable  to  report  that  they 
were  successful  in  inducing  the  Judges  to  yield  to  what 
they,  the  Conncil,  thongbt  a  reasonable  view — namely, 
that  on  the  assimilation  of  the  practice  of  Ireland  to 
that  of  England  tbwe  should  be  an  asaimilation  of  the 
fees.  Tb^  strongly  pressed  that  view  on  the  judges  on 
every  occasion,  but  without  inducing  them  to  fall  in 
with  it.  They  bad,  by  the  sohednlee  gaaetted  on  the 
37th  June  and  the  11th  Jnly,  got  a  schedule  whioh,  he 
thooght,  might  be  fairly  satisfaotory.  .  The  sobednle  on 
the  lower  soale,  applicable  to  proceediogB  at  law,  even 
as  promulgated  in  1878,  was,  with  the  exception  of  feea 
tat  marUng  judgments  and  the  fees  for  attending  re- 
cords, an  improvement  npon  the  old  schedule  of  1864, 
whioh  was  the  one  in  operation  up  to  the  Judicature 
Act.  Some  of  the  fees  in  that  Act  were  increased. 
That  for  scrivenery  was  doubled,  and  sums  theretofore 
only  chargeable  in  ChaDcny  bnsiness  were  introduced. 
By  the  schedules  of  June  and  July  last  the  fees  for 
marking  judgments  had  been  somewhat  inoreasad,  and 
the  fees  for  attending  records  had  been  restored.  By 
the  second  section  of  the  7th  order  the  judges  had 
power,  on  the  hearing  of  a  record,  to  direot  that  the 
costs  of  it  might  be  taxed  on  a  higher  scale.  Some  of 
the  Jndgee  had  expressed  to  him  their  willingness^  in 
proper  oases,  to  act  upon  that  ruls,  and  tbsy  further- 
more expressed  their  sense  that  it  wonld  an  nnjnst 
thing  that  the  oosts  of  a  very  serious  leoord — snob,  for 
instance,  as  one  on  a  £10,000  polioy  against  an  inanr- 
ance  company,  or  any  large  action  with  respect  to  wator 
or  rights  of  way— efaonld  be  taxed  on  the  lower  scale, 
while  tbe  oosts  of  perhaps  some  trnmpery  proceeding 
in  the  Chancery  Division  must,  according  to  the  rule, 
be  taxed  npon  the  higher  scale.  He  ooold  not  say  that 
the  higher  soale— the  one  applicable  to  Chancery  pro- 
ceedings— was  to  any  great  extent  an  improvement  on 
the  former  schedule,  which  was  not  so  bad  as  the  one 
of  1864  relating  to  common  law  bnsiness.  Some  few 
items  had  been  slightly  increased,  bnt  there  was  this  to 
be  said — that  the  schedule  was  a  very  elastic  one,  and 
be  thought  that  if  it  ware  interpreted  by  men  of  liberal 
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Mid  •nligbtened  view* — aaob  men  m  their  three  preaeat 
tsxiog  aiMtera,  who  had  tbemaelvea  been  beea  pzac- 
tirioK  ntembera  of  the  profeadon,  who  kaew  the  gie«.t 
leepoDtibiUty  which  devolved  open  solioitom,  and  the 
enonnooa  diffieolUea  they  had  to  contend  with,  and 
who  wen  alto  OMDiMot  o(  the  nameroas  matters  oi 
boaineM  for  which  under  no  sohednle  did  they  receive 
any  remoneration — be  thoaght  it  reasonable  to  expect, 
and  he  oanfldently  expected  it  woold  be  interpreted  by 
each  gentleman  in  a  spirit  of  liberaLity,  not  aeekini; 
when  to  radooe,  bat  rather  looking  where  some  of 
these  elastic  rules  would  afford  them  an  opportunity  of 
givieg  the  profession  what,  in  the  words  of  the  report, 
thsj  songht — reasonable  remuneration.  The  report 
mentioned  that  the  schedule  issued  on  the  27th  June 
bad  to  be  supplemented,  in  order  to  correct  inaccnracies, 
by  a  farther  QtaOlt  of  the  lltb  JTuly.  It  was  a  matter 
of  great  anooyacce  and  pain  to  the  CSonncil  that  they 
were  obliged  to  put  the  Judges  to  the  trouble  of  meeting 
a  second  time  in  order  to  frame  that  snpplementiU 
General  Order,  but  duty  required  them  to  have  the 
inacaaraoies  rectified.  If  the  Judges  had,  as  he  thought 
they  might  have  done,  permitted  the  Council  to  see  a 
draught  of  the  Qeneriil  Order  before  they  had  affixed 
their  signatures  to  it,  they  would  have  been  saved  the 
annoyance  and  the  Judges  the  inconvenience  of  having 
to  meet  again  and  issue  a  new  OaaMt.  There  was  an 
item  in  the  schedule  of  fees  to  which  he  would  direct 
special  attention,  and  it  was  intended  to  meet  a  matter 
which  had  l>eeo  pressed  on  the  Oonaoil  daring  the 
twenty  years  that  he  had  been  a  meml>er  of  it.  The 
Ooanoil,  in  1862,  commenced  their  endeavours  to  get  rid 
of  the  practice,  then  pretty  general,  of  country  solicitors 
being  represented  in  Dublin  by  persons  who  were  not 
qualified  practitioners.  He  was  nappy  to  say  that  the 
efforts  of  the  Council  in  that  respect  had  met  with 
considerable  success,  and  that  now  there  were  not  very 
many  such  oases;  bat  the  Judges  had  now  ordered  that 
a  6s.  term  fee  "  shall "  be  paid  in  every  country  case 
where  the  oouutry  solicitor  was  represented  in  Dublin 
by  a  properly  qaalified  practitioner.  The  report  also 
dealt  with  the  sohednle  of  fees  under  the  Bolioitors' 
Bemuneration  Act  (1881),  and  informed  them  that  that 
matter  had  been  under  the  most  careful  consideration 
of  the  Council,  but  added  that  they  were  not  yet  in  a 
position  to  submit  the  result  of  their  labours.  He  had 
no  doubt  that  the  inooming  Council  would  give  the 
same  consideration  to  the  subject  that  the  outgoing 
Ooanoil  had  done.  With  respect  to  the  Bill  regulating 
the  appointment  of  a  Solicitor  of  Inland  Bevenne,  two 
years  ago  the  Conocil  were  directed  to  bring  in  a 
measure  to  make  it  impossible  that  a  barrister  should 
be  appointed  in  future  to  that  position,  which  they  felt 
•bonld  be  ooonpied  by  a  solioiton  The  bill  had  been 
slightly  advanced.  It  was  printed,  but  he  thought  the 
OMttoil  exercised  a  wise  discretion  in  not  attempting  to 
have  it  passed  daring  last  session,  which  was,  in  fact, 
not  possible.  A  nnmber  of  other  bills  were  bronght  in 
and  snbmitted  to  the  Council,  dealing  more  or  less  with 
le^  matters.  These  received  osrefal  attention  from 
them,  and  from  a  sub-committee,  and  some  bad  been 
withdrawn,  while  others,  in  which  the  views  of  the 
Ooanoil  met  with  the  approbation  of  the  House,  had 
been  passed.  In  addition  to  these  Bills,  another  one 
oame  under  the  consideration  of  the  Council,  having 
been  sent  to  them  by  the  o£Soial  who  had  charge  of  it 
by  direction  of  the  Lord  Cbanoellor.  The  report  was 
•Uent  on  the  subject  because  the  Bill  was  not  introduced, 
and  he  alluded  to  it  because  it  would  be  gratifying  to 
the  profession  to  know  that  the  wise  course  was  adopted 
o(  obtaining  their  views  on  a  Bill  which  proposed  some 
very  important  legal  and  departmental  changes  before 
it  was  introduced  into  the  Xiegislatute.  It  received  the 
oaretul  consideration  of  the  Council,  who  made  some 
•nggesMons  and  amendments;  and  they  had  been 
•sanred  that  those  would  be  attended  to  and  the  Bill 
altered  accordingly  when  bronght  forward  in  the  ensuing 
session.  In  reference  to  the  Act  for  the  Prevention  of 
Crime  in  Ireland,  it  having  been  observed  that  one  of 
the  looftl  investigators  bad  denned  to  bear  soUoiton  in 


an  inquiry  under  the  Act  of  Parliament,  and  it  having 
been  felt  how  entirely  opposed  that  waa  to  the  spirit  of 
modem  legislation,  and  also  how  opposed  it  was  to  the 
interests  of  the  profession,  more  particularly  to  the 
interests  of  those  solicitota  with  ^ents  in  a  homble 
position,  the  Council  prepared  a  Bill,  which  they  for- 
warded  to  one  of  their  members,  with  instmctioae  to 
endeavour  to  have  it  carried.  They  would  have  ob- 
served, from  the  answer  of  the  Chief  Secretary  to  a 
question  in  the  House,  that  it  was  not  likely  that  such 
a  bill  would  be  required,  because  a  hint  had  been  given 
which  would  probably  be  followed.  He  only  alluded  to 
that  because  it  would  show  their  country  brothren  that 
the  Council  were  alive  to  their  wislies  and  interests, 
even  in  small  matters.  He  felt  that  they  bad  not  De- 
ceived from  country  solicitors  quite  the  amount  of 
support  to  which  they  were  entitled.  It  was  not  so 
much  their  money  as  their  moral  support  that  was 
wanted,  and  he  trusted  that  opportunities  would  be 
taken  of  bringing  that  Society  more  under  the  notice  of 
those  parties,  and  that  they  would  be  shown  that  it  was' 
clearly  their  duty  as  well  as  their  interest  to  snpport 
it.  The  report  also  dealt  with  edacational  statistics, 
and  from  these  it  appeared  that  their  profession  was 
becoming  more  and  more  popular.  They  had  at  the 
last  two  examinations  within  a  few  of  one  hundred 
young  gentlemen  np  for  apprenticeship.  He  hoped 
their  expectations  might  be  realised,  and  the  gloomy 
anticipations  which,  he  candidly  confessed,  he  was 
disposed  to  entertain  with  respect  to  the  profession, 
woold  not  be  realised.  He  concluded  by  formsiiy  moving 
the  adoption  of  the  report. 

Mr.  J.  H.  NoHH  seconded  the  motion,  which  was 
adopted. 

The  report  of  the  scrutineers  was  then  snbmitted, 
showing  that  the  following  had  been  elected  as  the 
Committee  for  the  ensuing  year: — William  Findlater, 
M.F. )  Bichard  B.  Beeves,  Michael  Larkin,  Arthur  Ii. 
Borlee,  Henry  Thomas  Dix,  Henry  Leland  Keily, 
Patrick  Maxwell,  Edward  Thomas  Stapleton,  William 
D' Alton,  John  T.  Hsmerton,  Jehu  Mathews,  Henry  J.  P. 
West,  Charles  G.  Stannell,  W.  Milward  Jones,  William 
Bead,  John  Henry  Nuno,  Archibald  Tiadall,  Keith  H. 
Hallowes,  Francis  B.  M.  Orozier,  John  Galloway, 
Bichard  H.  M.  Orpen,  Thomas  0.  Franks,  William 
Borrougbs  Stanley,  Bobert  O.  Longfield,  Sydenham 
Davis,  George  M.  M'Gaaty,  Shaplaad  M.  Tandy,  Henry 
S.  Meoredy,  Thomas  B.'Baillie-Gage,  Henry  Charles 
NeilsoD,and  Thomas  Kai^ht  Boohe.  Bupplementalists — 
John  E.  Tarleton,  Samuel  P.  Bediogton,  John  B.  Eaton, 
Bobert  W.  Peebles,  John  O'Hagsn,  Thomas  Gerrard, 
Edward  M'Gauran,  Edward  0.  Murray,  William  O. 
Hogan,  and  Bobert  Johnston. 

Mr.  Edwabo  T.  Staplbtom  having  been  called  to  the 
second  chair, 

Mr.  Wv.  FiNDLATiB,  M.P.,  moved  a  vote  of  thanks  to 
the  outgoing  President  for  his  dignified  conduct  during 
his  year  of  office.  Every  member  of  the  Society  felt  a 
deep  debt  of  gratitude  to  him  for  the  great  ability  and 
knowledge  that  he  bad  brought  to  bear  on  the  functions 
of  his  office. 

Mr.  Henby  A.  Dillok  seconded  the  motion,  and 

The  PsEsmENT  having  responded. 

The  proceedings  terminated. 


PBESUMPTI0N8  OF  SUBVIV0B8HIP. 

All  artificial  presnmptions  of  survivorship,  where 
several  persons  perish  in  the  same  calamity,  based 
upon  strength,  age  and  sex,  have  been  subjected  to  a 
severe  criticism  by  the  sad  tale  of  the  loss  of  the  "  Asia," 
in  a  storm  on  Lake  Superior  daring  the  past  month. 
The  occupants  of  the  boat  which  oontained  the  tna 
survivors  had  equal  chances  of  life.  But  if  we  take 
into  consideration  the  fact  that  the  captain  and  mate, 
who  were  in  this  boat,  bad  in  their  favour  oonstitutiooa 
inured  to  hardship,  their  chances  were  infinitely  greater 
than  those  of  the  passengers  io  tl  e  same  boat.    Yet 
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oat  of  the  whole  namber,  two  passeogers,  a  mere  boy 
and  a  mere  girl,  sarvived,  the  remainder  of  the  boat's 
load  sinking  from  aheer  ezhaostion  or  being  killed  by 
blowB  from  the  ganwale  of  the  boat  as  it  capsized.  If 
it  has  happened  onoe,  so  that  it  is  capable  of  aotnal 
demoustratioD,  that  a  woman  has  snryived  the  whole 
namber  of  a  ship's  crew  and  passengers,  bow  often  may 
it  not  have  happened  when  incapable  of  demonstration 
that  a  woman  has  been  the  last  to  die  in  each  a  case. 
If  all  the  passengers  and  crew  had  been  lost  on  the 
vessel  when  she  foundered,  it  might  have  been  said 
that  the  ohanoes  of  sorvivorship  were  in  favonr  of  the 
orew  as  against  the  passengers,  and  in  favonr  of  the 
male  passengers  as  against  the  female^  Bat  the  taota 
of  this  ocoarrenoe  are  sach  as  to  set  at  defiance  all  at- 
tempts to  formalate  any  presamption  which  has  a  pre- 
ponderance of  reason  in  its  favonr.  An  arbitrary  rnle 
is  all  that  can  be  arrived  at ;  and  the  most  reasonable 
one  seems  to  be  tbat«wbioh  now  appears  to  be  the  rale 
in  oar  law,  that  where  it  is  necessary  or  important  to 
ascertain  or  consider  which  of  two  relatives  satvived, 
and  there  is  no  evidence  respecting  the  oiroamstaDcea 
of  the  calamity,  it  will  be  considered  that  both  perished 
together. — Carutda  Law  Timet. 


THE  APPLICATION  OP  THE  RULE  AGAINST 
PERPETUITIES  TO  RESTRAINT  ON  ANTICI- 
PATION. 
Binoe  the  year  1883,  when  the  leading  case  otCadtUy, 

Paimer  was  decided,  and  the  so-called  rale  against 

Sirpetnities  dearly  aaoertained  and  marked  oat  by  the 
onse  of  Lords,  there  has  been  comparatively  little 
room  for  attempts  to  evade  that  branch  of  oar  law 
which  prohibits  restriationii  beyond  certain  limits  npon 
the  alienability  of  property.  A  point,  however,  has 
been  raised  in  more  than  one  recent  case  which  oalls  in 
qaestion  the  applicability  of  the  rale  against  perpetoities 
to  a  danse  of  almost  invariable  oocarrenoe  in  settle- 
ments— namely,  the  claase  restraining  married  women 
from  anticipating  or  otherwise  disposing  of  their  bene- 
ficial interests. 

It  will  at  once  be  seen  how  sach  a  provision  may 
contravene  the  law  of  perpetnity.  Boppose,  for  instance, 
that  by  an  ordinary  marriage  settlement  a  fand  is 
settled  for  the  benuflt  of  the  hasband  and  wife,  and 
then  for  their  childrea  as  they  shall  appoiat.  They 
have  daoghters,  and  appoint  the  fond  to  them  for  their 
separate  ase  withoat  power  of  antioipatioa.  The 
daoghters  marry,  and  the  parents  die.  Now,  bearing 
in  mind  that  in  the  case  of  a  tpedal  power  the  period  is 
to  be  reckoned  from  the  instrument  creating,  and  not 
from  the  instrament  exeeuting,  the  power,  it  is  evident 
that  in  the  case  we  have  supposed  the  interest  of  each 
daaghter  is  tied  np  daring  her  entire  oovertore— a  period 
which  may  obvioasly  exceed  twenty-one  years  from  the 
death  of  her  parents.  The  qaestion,  therefore,  arises 
whether  the  appointment  is  void,  or  the  restraint  upon 
anticipation  alone  is  void  and  the  appointment  good. 

To  a  qaestion,  so  probably  of  frequent  oocarrenoe,  it 
night  be  ezpectiad  that  a  distinct  answer  would  have 
long  ago  been  given.  Nevertheless,  decisions  involving 
the  dimoalty  are  not  plentifol,  and  of  those  which  are 
tunally  cited  as  authorities  some  appear  to  be  of  doubt- 
fal  value  apon  the  parlionlar  point  which  we  are  oon- 
•ideriog. 

Thns,  in  Tkorntm  v.  Bright  {i  Myl.  <fe  Gr.  230),  where 
kn  appointmeut  was  made  by  a  father  to  a  married 
danghter  for  her  separate  use  without  power  of  anticipa- 
tion. Lord  Oottenham,  it  is  true,  held  the  appointment 
to  be  a  valid  eieroise  of  the  power ;  bat  the  contest  tamed 
entirely  npon  a  point  other  than  the  qaestion  of  remote- 
ness, which,  as  far  as  can  be  gathered  from  the  report, 
was  neither  argued  nor  alluded  to  in  the  judgment.  So, 
on  the  other  hand,  a  mere  diotam  of  Lord  Bomilly,  nn- 
neoessary  to  the  decision  of  the  case,  in  Armitage  v.  Coatu 
(86  Beav.  1),  has  been  relied  upon  as  laying  down  the 
rnle  that  the  restriction  woald  be  invalid.  But,  on  the 
whole,  so  far  as  the  less  recent  oases  have  considered 
the  point,  it  appears  to  have  been  fairly  well  established 


that,  where  the  restraint  may  exceed  the  legal  limits, 
the  court  will  reject  it,  bat  will  uphold  the  remainder 
of  the  appointment.  The  qnestioa  was  so  determined 
by  Lord  Hatherley,  when  Yioe-Ohanoellor,  In  Fni  v. 
Ca^fptr  (Kay.  168).  That  decision  was  followed  by  Vioe- 
Chanoellor  James  in  Re  Ttagut't  Settltmmt  (L.  Rep.  10 
£q.  564),  and  by  Vice-ChanoelloT  Malins  in  Se  Cunyng- 
hemtit  Settlement  (L.  Rep.  11  Eq.  824);  and  an  order  to 
the  same  effect  was  made  by  Vice-Ofaanoellor  Hall  in 
Jte  MiehaeTt  Tnatt  (46  L.  J.  651,  Oh.) 

Of  the  later  cases  upon  the  sabjecl^  the  priaeipal  one  i» 
that  of  BiuJcton  v.  Bag  (11  Ch.  Div.  646).  Here  a  fand 
was  bequeathed  by  a  testator  in  trust  for  his  niece  tor 
life,  and  after  her  death  in  trust  for  her  children  living 
at  her  death,  and  the  issue  theo  living  of  any  ohila 
then  dead,  in  equal  shares,  the  iasne  to  take  their 
parents'  share ;  any  legatees,  being  females,  to  take  for 
their  sole  and  separate  use  withoat  power  of  anticipa- 
tion. The  niece  survived  the  testator,  and  died,  learlng 
two  married  daughters.  In  this  case,  the  niece  being 
the  life  in  etu  within  the  meaning  of  the  perpetuity 
role,  it  is  dear  that,  as  in  the  case  we  snpposed  above^ 
the  restriction  upon  anticipation,  if  valid,  might  endnre 
beyond  twenty-one  years  aJter  her  death.  Tne  Master 
of  the  Rolls,  considering  that  he  was  bound  by  pievioiM 
decisions,  held,  with  evident  reluctance^  that  the 
restraint  must  be  rejected  as  invalid.  The  view  for 
which  he  expressed  his  preference  was,  that  the  danse 
against  antioipatioa  ought  to  be  regarded  as  an  excep- 
tion to  the  general  law  against  perpetuities.  "  In  the 
first  place,"  he  says,  "  the  law  of  this  country  says  that 
all  property  shall  be  alienable ;  but  there  has  been  one 
exception  to  that  general  law,  for  restraint  on  anticipsr 
tion  or  alienation  was  allowed  in  the  case  of  a  married 
woman.  That  was  purely  an  equity  doctrine,  the 
invention  of  the  'Chanoellors.  .  .  .  That  exception 
was  justified  on  the  groand  that  it  was  only  the  way,  or 
at  least  the  best  way,  of  giving  property  to  a  married 
woman.  .  .  .  Then  there  was  another  rale,  also 
invented  by  the  Chancellors,  in  analogy  to  the  common 
law.  .  .  .  That  is  called  the  rale  against  perpetuities. 
This  role  was  established  directly  in  favour  01  aliena- 
tion ;  it  merely  carried  out  the  principle  of  law  that 
property  is  alienable.  The  theory  of  both  rules  is, 
however,  the  same — namely,  that  property  is  alienable, 
though  it  may  be  made  inalienable  to  a  certain  extent 
and  in  a  peculiar  way.  The  qaestion  is,  whether  the 
restraint  on  alienation  ahonld  not  be  allowed  within  oer- 
tain  limits  under  the  one  rnle  as  well  as  under  the  other. 
The  first  exception  is  a  clear  and  manifest  exception  to 
the  general  law,  which  says  that  property  snail  b» 
alienable.  The  qaestion  is,  whether  there  should  not  be 
a  similar  exception  to  that  branch  of  the  general  law 
which  says  that  property  shall  not  be  inalienable  beyond 
a  life  in  being  and  twenty-one  years  after.  But  this 
question  does  not  appear  to  me  to  have  been  well 
weighed  or  considered." 

Seeing  that,  notwithstanding  his  own  opinion  npon 
the  snbjeot,  the  Master  of  the  Rolls  felt  himself  boand 
by  previous  decisions  to  reject  the  restriction,  it  is 
ourinus  to  find  that  in  a  subsequent  case  another  jadga 
considered  himself  empowered  by  authority  to  uphold 
a  similar  provision.  In  Herbert  v.  Webiter  (15  Ch.  Div. 
610)  a  fund  was,  by  a  post-nuptial  settlemeot,  settled 
apon  certain  trnsts  daring  the  lives  of  the  husbiand  and 
wife,  and  then  upon  trust  for  their  sons  and  daughters 
in  equal  shares,  and  if  daughters  for  their  separate  nse 
withoat  power  of  anticipation.  Two  daughters  were  at 
the  date  of  the  deed  married,  and  there  were  no  more 
children.  Upon  these  facts  Yioe-OhaDcellor  Hall  held 
the  restraint  valid,  being  apparently  of  opinion  that  the 
daughters  were,  according  to  a  decision  of  Lord 
Hatherley  in  Wilton  v.  WUton  (4  Jur.  N.  S.  1076),  lives 
in  ette  at  the  date  of  the  settlement,  and  therefore  within 
the  limits  of  the  perpetuity  rale.  This  ease,  therefore, 
cannot  be  regarded  as  affecting  the  general  iqtpUcation 
of  the  law  of  remoteness. 

With  regard  to  the  general  qaestion,  whether  the 
restraint  on  anticipation  shoald  be  exempted  ffom  the 
law  of  perpetoities,  there  appeata  to  tw  moeb  fan*  in 
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the  obaervatioas  of  the  Master  of  the  BoUa  ia  the  case 
\Te  have  referred  to.  If  the  reBtriotion  be  ao  infrioge- 
ment  of  the  rale  a^^inst  perpetaitiesf  a  father  would  be 
prevented  from  appointing  to  his  daoghters  in  a  way 
most  benefloial  to  them— namely,  in  suoh  a  way  that 
the  daaghtero,  and  not  their  hosbands,  who  are  not  the 
objects  of  the  settlor's  bounty,  ahoald  receive  the 
bMeflt.  Bat,  whatever  reaaona  there  may  be  on  the 
groand  of  expediency  or  otherwise  for  holding  the 
restriction  exempt,  there  is  clearly  at  the  present  time 
no  express  aathority  for  so  doing ;  on  the  other  hand, 
the  oases,  so  far  as  they  go,  imply  a  contrary  doctrine. 
The  point,  no  doabt,  ia  still  open  to  the  Coort  of 
Appeal,  bat  it  appears  soaroely  to  be  expected  that  its 
dedalon  would  be  in  opposition  to  the  evident  cairent  of 
aatbotl^,— /xne  Time$. 


THE  SUPPOSED  PLOT  AaAINST  THE  IRISH 
JTUDQES. 
The  Morning  Pott  tays  that  it  is  soggested  that 
tbe  origin  of  the  mnrder  of  Constable  Cox  on  Bator- 
day  night  was  that  a  plot  was  in  oonrse  of  execution 
to  murder  several  of  the  judges  who  ware  dining  at 
Judge  Harrison's  in  Monntjoy-square,  and  who,  in  fact, 
passed  the  oomer  of  Abbisy'Street  at  a  quarter-past 
eleven,  a  few  minutes  after  the  murder.  The  Lord 
Chaooellor  and  Mr.  Justice  O'Brien  were  among  them. 

MR.  JUSTICE  TYRRELL. 

It  ia  pleasant  to  record  the  success  of  Irishmen  abroad 
ftt  a  time  when  theyare  denied  honour  by  their  coaatry- 
men  at  home.  Mr.  William  Tyrrell,  the  newly  gazetted 
Judge  of  the  Allahabad  High  Court,  is  a  very  dis- 
tioguished  Trinity  College  man.  He  was  first  scholar 
and  first  gold  medalliat  in  Classic!),  and  with  these 
University  honours  joined  the  Bengal  Civil  Service  in 
1859.  Rising  rapidly  through  the  juaior  grades  of  the 
service,  he  became  Under  Secretary  to  the  N.  W.  P. 
Government  in  the  Judicial  Department,  then  Judge  of 
the  Court  of  Small  Causes  at  AUababad,  then  Registrar 
of  the  High  Court.  From  this  post  he  was  promoted  in 
dne  course  to  a  District  Judgeship,  first  at  BareiUy 
Aiid  then  at  Allahabad.  He  then  officiated  on  severid 
occasions  daring  the  temporary  absence  of  High  Coart 
Judges,  and  he  has  now  attained  the  highest  honour 
open  to  the  judicial  branch  of  the  service.  —  Dailg 
Mxpreu. 

ADMISSIOK  OF  SOLICITORa 
Messrs.  William  Irwin  and  F.  W.  Meredith,  jun.,  have 
been  admitted  Solioltors  of  the  Court  of  Judicature. 


A  Chutzsb  WiTBBgs. — In  California,  where  there  are 
plenty  of  Chinamen,  the  usual  Western  method  is 
employed  in  swearing  them ;  so,  at  least,  one  may 
infer  from  the  account  of  a  recent  trial  given  in  the 
Courier  de  San  Francisco  of  the  29th  of  September. 
The  judge,  evidently  not  being  quite  satisfied  that  the 
witness  nnderstood  the  object  of  the  form  he  has  just 
gone  through,  asked  him,  as  is  usual  in  such  cases,  if  he 
understood  the  nature  of  an  oath.  "  Perfectly,"  replied 
the  witness,  with  the  ntmost  confidence ;  ■*  I  know  that 
if  I  tell  a  lie  everyone  in  the  court  will  be  damned." 
An  equally  amnsiog  illustration  of  the  ignorance  of  the 
Obinese  in  the  matter  of  our  judicial  oath  was  furoiabed 
some  time  ago  by  the  native  usher  in  the  Consular 
Coort  at  Shanghai.  He  was  obaerved  to  be  making  an 
anxious  search  tor  some  missing  object ;  and,  on  being 
questioned  by  the  judge,  he  staied  that  he  was  looking 
for  the  little  book  whioh  is  given  to  the  witness  to 
smell  t  And  this  man  bad  been  for  eighteen  years  usher 
of  the  ooatt  t 

Law  Professor  t  "What  constitutes  burglary  ?"  Stu- 
dent :  "  There  must  be  a  breaking."  Professor :  "  Then 
it  a  man  enters  your  door  hnd  takes  a  sovereign  from 
your  vest  pocket  iu  the  hall,  would  that  be  burglary?" 
Stadent :  "  Ym,  sir ;  bsoaoae  that  would  break  me^" 


APPonrriDHfis  ajd  psohoiiohs. 

Sir  J.  Pope  Hennessy,  K-CM-O.,  Ooremor  of  Hong 
Kong,  has  been  appointed  Governor  of  the  Maaritius. 

Mr.  William  Tyrrell,  of  the  Bengal  Civil  Service,  ba« 
been  giLzetted  a  Judge  of  the  High  Court  of  Allahabad, 
N.  W.  P.,  India. 

Mr.  James  H.  Monahan,  Q.C.,  has  been  appointed  to 
investigate  all  applications  lor  compensation  nnder  the 
Prevention  of  Crimes  Act  that  may  oome  before  him  at 
the  following  places: — Eooistymon,  on  the  8th  inst. ; 
Ennis,  on  the  lltb ;  and  Tulla,  on  the  18th. 

Mr.  Oerald  FitzOerald,  Barrister-at-Law,  hag  been 
appointed  to  investigate  the  several  olaims  for  compen- 
sation under  the  Preventioii  of  CMmes  Act  that  maj 
come  before  him  at  the  foUowiog  plaoes: — Castlerea, 
on  the  4th  inst. ;  and  Boyle,  on  tlw  7th. 

Mr.  M  F.  Furoell,  Barrister-at-Law,  has  been  ap- 
pointed an  Investigator  under  the  Arrears  of  Rent  Act. 

Mr.  William  Gilbert  has  been  appointed  a  Commis- 
sioner for  Administering  Affidavits  for  the  City  aad 
Connty  of  Waterford. 
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and  Forms.    For  the  Ute  of  Irith  Landlords  and  Tenants. 
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The  Nineteenth  Century.    A  Monthly  Review,  Edited  by 
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GboBqe   B/lBuztt  Smitb.    Jubilee  Edition.    London: 
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Mibon's  Paradise  Lost.      Hlnstrated  by  Gnstave   Dor^. 

Edited,  with  Notes  and  a  Idfe  of  Milton,  by  the  Ute 

Robert  VinoHiir,   D.D.      London :    Cassell,   Fetter, 

Galpin,  ft  Co. 
Catsell's  Bittory  of  England  from  the  emiiest  period  to  the 

present  time.  ■  With  about  2,000  Illustrations.    Part  87. 

London :  Cassell,  Fetter,  Galpin,  ft  Co. 

ABYSBiHun  Law. — ^The  courts  of  justice  in  Abyssinia 
ate  somewhat  primitive  places.  The  advocates  plMid  tied 
together  by  their  robes.  While  one  is  speaking  no  inter- 
ruption is  permitted,  but  as  some  oonoessfon  must  be 
made  to  long-suffering  hnman  nature  pent  up  nnder  the 
agony  of  hearing  vituperations  and  allegations  known  to 
be  false,  the  other  advocate  is  allowed  to  grunt  when  be 
considers  some  passage  in  his  opponent's  speech  parti- 
cularly objectionable.  A  case  is  often  settled  by  belt. 
For  instance,  a  man  will  wager  so  many  cows  that  be 
is  in  the  right,  and  the  other  will  do  the  same.  The 
result  is  that  the  loser  must  pay  his  bet  to  the  chief  as 
a  fine.  In  this  maaner  a  dispute  about  a  matter  of  five 
shillings  will  cost  a  wordy  individnal  who  has  trusted 
to  the  "  glorious  uncertainty  "  of  Abyssinian  law  ten  or 
twelve  pounds.  We  had  something  not  very  widely 
different  once  amongst  ourselves,  when  oases  could  be 
decided  by  a  wager  of  battle  to  an  opponent  in  a  court 
of  law.  An  Abyssinian  is  a  quarrelsome  and  excessively 
vain  personage,  and  his  litigious  disposition  is  greatly 
owing  to  the  possession  of  these  dubiously  commendable 
qualitieB.— i'rom  "The  Peoples  of  the  World"  lor  Deoember. 
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KINO'S  INNS. 

BONOB  EXAMINATION.— 35th  OOTOBEB,  1882. 

Bills  o*  Ezohaxoi  ahd  Pbomissobt  Notbb. 
Bxaminer — Sawiil  Walxbb,  E«q.,  Q.O. 

I.  GKTe  the  form  o{  a  negotiable  Bill  of  Exchanite 
drawn  by  A  on  B,  and  payable  three  months  after  date; 
and  also  of  a  Promiasory  Note  on  demand  by  A  to  B 
not  negotiable. 

a.  On  the  let  Jannary,  1882,  A  (dvea  three  notes  to  B 
or  order,  eaoh  payable  three  months  after  date.  In  no 
oaae  is  there  any  consideration  for  the  notes.  On  the 
1st  April,  B  endorses  one  note  to  C  withont  value,  and 
on  the  2nd  April  B  endorses  for  valae  another  note  to 
C  and  on  the  Ist  May  the  third  note  for  Talne  to  0. 
What  are  the  remedies  of  C  in  eaoh  case  against  A,  and 
bow  and  why  are  they  affected  ? 

8,  A  gives  to  B  a  paper  with  a  bill  stamp  on  it  and 
his  (A'b)  name  written  across  it — ordinarily  called  an 
acoeptanee  in  blank.  To  what  extent,  and  when  and 
how  can  B  aae  it  t 

4.  A  gives  to  B  for  valae  a  note  not  nesotiaUe  and 

another  negotiable.    B  loses  both  notes.    What  are  his 

remedies  against  A,  and  how  and  with  what  qa^Ufloa- 

tions  in  eaoh  case  can  he  enforce  them  t 

6.  A,  on  the  Ist  January,  1882,  gives  to  B  three  notes : 

One  payable  on  demand ; 

One  payable  one  month  after  demand ; 

One  payable  three  months  after  date ; 
when  does  the  Statute  of  Limitations  begin  to  mn  in 
eaoh  case ! 

6.  A  and  B  give  a  note  to  C,  who  pays  the  oonsidera' 
tion  to  A.  B  only  joined  as  surety  at  C's  reqaest,  and 
when  the  note  beoomes  due  C,  at  A's  reqaest,  and 
without  B's  knowledge,  renews  the  note  to  A  only,  for 
three  months,  and  A  fails  to  pay.  Can  C  then  recover 
against  B  ?  If  not,  why ;  and  how  could  he  have  pro- 
tected himself  T 

7.  A,  B,  C,  and  D,  give  their  joint  and  several  note 
to  E,  for  £100,  and  E  makes  A  pay  the  whole :  what 
remedies  has  A  against  eaoh  of  B,  C,  and  D  T 

8.  What  alterations  can  be  made  in  a  Bill  without 
vitiating  itr  What  are  "material"  alterations  1  As 
against  whom  will  a  bill  be  valid  notwithstanding  a 
material  alteration  1 

9.  A  draws  a  negotiable  bill  on  B,  who  accepts  it,  and 
A  endorses  to  0,  who  endorses  to  I)  :  as  against  whom 
must  the  bill  be  presented  for  payment  by  D :  and  at 
what  plaoe  and  when  f 

10.  What  is  the  effect  of  "  The  Summary  Billa  of 
Exobange  Act  ¥' 

II.  Vfiitbt  1b  a  "  qualified "  acceptance,  and  give 
examples  of  it  T 

12.  A  draws  a  cheque  on  a  bank  in  favour  of  B  or  order, 
B  loses  the  cheque,  and  a  finder,  without  authority, 
endorses  B's  name  on  the  oheqne,  and  obtains  the 
money  from  the  bank.  In  what  oases  wiU  the  bank  be 
liable  to  A,  and  in  what  not  ?  And  by  what  form  of 
cheque  can  A  guard  against  risk  ! 


TEXT-BOOK  ADDENDA. 

[From  the  law  /owmL] 

Lieentim/  Act,  187 S  (S6  i  S6  Viet.  e.  94),  <•  S. 
Lely  omd  Poulka  on  Lisenting  {gnd  Edition),  80. 
Obtaining,  and  paying  for,  liqaon  in  a  memben'  club  is 
not  a  sale  requiring  a  license  (Onff  v.  Evans,  61  Law  J. 
Bq>.  Q.  B.  M.  0.  25). 

Buclley  on  the  Compania  Actt  {Srd  Edition),  387. 
A  debt  doe  from  a  company  in  liquidation  prior  to  its 
commencement  held  not  capable  of  being  set  off  against  a 
claim  by  the  liquidator  for  goods  otdared  before,  out  de- 
livered after,  the  liquidation  {Inee  HcM  Rolling  MilU  Com- 
pany V.  DouffUu  ecrgt  Company,  fil  Law  J.  Bep.  Q.  B. 
238). 


THE  INOOBPOBATED   LAW  SOOIETT 
OF  IBELAND. 

HOABT  SonHOB,  1888. 

NOTICE. 

The  VtXLVtaiAXT  EXAlcmATiov  of  Candidates  for 
Apprenticeship  will  be  held  at  the  Solicitors'  Hall,  Pour 
Conrts,  Dublin,  on  Tfanrsday  and  Friday,  the  4th  and  8th 
days  of  Jannary,  1883,  at  Eleven  o'clock. 

N.B.— All  Papers  to  be  lodged  on  or  before  Tuetday,  19(i 
ofDeeember,  1882. 

The  Final  Exakisatioh  of  Candidates  seeking  admissien 
as  Solicitors  will  be  held  at  the  same  place,  on  Monday  and 
Tuesday,  the  8th  and  9th  days  of  January,  1883,  at  tht 
tame  hoar. 

By  order  of  the  Council, 

JOHN  H.  GODDABD,  Seeretary. 
Solicitors'  Hall,  Four  Courts,  Dublhi, 

N.B. — The  decision  of  the  Court  of  Ezaminsrs  will  be 
announced  on  Wednesday,  the  26th  of  Jannary,  1883,  at 
Three  o'clock,  p.m. 

Candidates  residing  in  the  Country  need  not  remain  ia 
town  to  bear  decision,  bat  can  learn  same  from  the  DoUin 
Homing  Papers  of  the  day  following  the  announcement. 


COURT   FAFESS. 

LAND     JCDGES. 

Sittings  for  next  Week  so  far  as  same  are  appointed.  - 

Before  the  Bt.  Hon.  Jooan  Flahaoak. 

MONO  AT. 
In  Chavbbb.— .Executors  B.  O.  Hurley,  alloaate. 
Ih  CoVBT. — E.  Irwin,  as  to  deeds. 


TUMSDAT. 
In  Chambib.— J.  lifManus,  proposal 
In  Coubt.— A-  Noble,  as  to  costs.— J.  Chadwick,  objeo- 
tion.  

WE  DN BSD  AT. 
Before  Exakinbb  (Mr.  Kennedy). 
A.  W.  Travers,  vouch. 


THUSSDA  T. 
Ia  Coubt. — S.  Litchfield,  final  schedule. 

Before  Examinbb  (Hr.  Kennedy). 
J.  M.  Cochrane,  reference. 

FRIDAT. 
Before  Exakubb  (Mr.  Kennedj). 
Trustees  J.  Hassett,  rental 

Before  the  Bt  Hon.  Junai  Obicbbt. 
MONJ)AT. 
Ik  Coubt. — C.  A.  Kaogh,  to  appoint  receiver.  ~-W.  K. 
Burroughs,  olrieotion.— M.  O'Kelly,  receiver. — A.  W.  West^ 
as  to  lot  7.— J.  J.  Bodkin,  two  motions. — W.  Thorn,  ad- 
journed.— F.  L.  Comyn,  do. — T.  Baillie,  do. 


WBDNE8DAT. 

Before  EzAVnniB  (Mr.  M'Donnell). 
Cork  Harbour  Docks,  vouch. — N.  Woods,  te  take  ao- 
count— H.  If.  Arcbdala,   from  29tb.— a  &    Goodw.n, 
voucIl 


TEUR8DAT, 
In  Cocbt.— Assignees  Ooggin,  a4)oamed  motion. 
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HIGH    COURT    OF    JUSTICE. 


Chahcbrt  DiTinoH. — ^Lamd  Jmam. 


IM  of  Petitions  presented  to  the  Land  Judge*  in  the  month  of  October,  1882. 
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Bandall  Thomu  Webb,  ownar; 
Tkomat  Terrg,  petitiontr 

lubeUs  H.  Newenham  and  anftber, 

ownen; 
Bobert  ifagna,petitioaer 
John  Roberta,  owner; 
Dtmd  H.  Owen  and  aaolher,  pelitionen 

Oeorg*  Beamiih  and  othen,  owners; 
JUttrmim  Beamiih,  petitimer 
Charles  Ljmch,  owner; 
Baary  Lj/nch,  petitiontr 

AnthonvO.  Karej,  owner; 

George  W.  Montgomery  and  cmothtr,  peli- 

ttmurs 
Thomaa  Forster,  owner; 
WillitanB.  Broane,  petitioner 

J»mm  Cody,  owner  and  petitioner 

John  Bermingham,  owner  and  petitioner 

Charles  C.  Johnston  and  another,  owners ; 
Bep.  W.  B.  Oswald,  petitioaer 
John  Batler,  owner  and  petitioner 

Elizabeth  Connolly,  owner  and  petitioner 

Adam  Samuel  Forster,  owner; 
Robert  Thomas  Foriter,  petitioner 

David  Cagney  and  others,  ownen; 
David  CarroU,  petitioner 
Francis  C.  Garvey,  owner; 
Barriett  K.  Cockran,  petitioner 

Elizabeth  Keatley,  owner; 

Denis  Fay,  petitioner 

Henry  King  Parks,  owner  and  peUtioner 


Thomas  Unffeny  and  another,  owners ; 
National  Bank,  petitioneri 
William  J.  Hunter  and  another,  ownen ; 
Ellen  Taylor  and  others,  petitioners 

John  Arnold  Wallenger  and  othen,  ownen 

and  pelitionen 
Thomas  Dowling,  owner  and  petitioner 


John  E.  Crosby  and  others,  owners ; 
fViSiam  B.  Corsar  and  another,  petitioners 
The  Hon.  H.  B.  Bernard,  owner; 
Catherine  tUaueU  and  othia-s,  petitioners 

Oeonre  White,  owner ; 

T%e  Bibemian  Bank,  petitioners 

Thomas  Woodlock  and  othen,  ownen; 
The  Biiemian  Bank,  petitioners 

Michael  Lynoh,  owner; 
James  Ford,  petitioner 

John  Theobald  Dillon,  owner; 
Wm.  D.  Johnston  and  others,  petitiotiers 
Anstin  John  Cuaack  and  othen,  ownen; 
Edward  Ciuaok,  petitioner 
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Sale  and  receiver 

Sale  and  receiver 

Sale  and  receiver 

Sale  and  receiver 
Sale 


County  and 
City  Cork 

Cork 


;Co.Corit 


Co.Corit 

Uayo 

Uayo 
Cp.Cavan 

Dnblln 

Mavo  and 

Galway 

Co.  Down 

Cariow 

Galway 
Antrim 

Limerick 

Mayo 

Co.Eildaie 

Lonth  and 
Tyrone 

Mayo 

Antrim 

Cork 
CaTipperaty 

Dublin 
Cork 

Tyrone 

Dublin 

Cavan 

Roscommon 
TIpperary 


X    s.    d. 
Notsuted 


187    9    8 
Kot  stated 

Notsuted 

774  5  0 
Griffith's 

Valuation 
80    0    0 

128  IS    0 

Griffith's 

Valuation 

Not  stated 

648    1    7 

271  U    2 

29  17    6 

98    0    0 
6,224  16    6 

164    8    0 
661    6    4 

In  owner's 
occupation 
449    6    4 
44    0    0 

Not  stated 

418  10    6 

1,281    8    0 
281    6    6 

Not  stated 
Not  stated 


48    6    0 
Valuation 

80    0    0 
Valuation 

Not  known 


1,292  16    4 
Not  known 


Bforji  a.  Kettg 

Thomas  B.  Jermyn 

A.  (TB.  (TConor 

Marmion  BeaatiA 
Patrick  J.  KtUy 

Arthur  L.  Barlee 

TItompsonand  Tatloie 

Benrg  V.  Coldoagh 
Whitney  and  Armstrong 
T.  IT.  Bardman  #  Son 

J.  E.  TarUton 

Richard  Jemungs 
Thomas  C.  Franks 

John  Ryan  and  Son 
WilSant  Roche  and  Son 

James  Plunkett  and  Son 
Alexander  Bell 

Michael  LarHn 

Johns,  Beailt,  and 
Johns 

Thomas  Ware  Corker 

Samuti  Abbott 

WhiU  and  White 
Thomas  Ware  Corker 

D.  and  T.  Fitzgerald 

D.  and  T.  FittgeraU 

Maxwell  and  Weldon 


Johns,  Bewitt,  and 

Johns 
Thomas  V.  J^)an 
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LAND  JUDGHS'   COUET, 

BALia 

Tnesday,  Nov.  7.— Before  the  Bight  Hon,  Jadge  Orxsbt' 

CouNTT  Vows. — Estate  of  James  Fenton  and  others, 
owners ;  the  Northern  Banking  Company,  petitioners. 

Lot  1. — Fart  of  the  Lands  of  Carrioknab,  containing 
li6a.  3r.  27p.,  and  part  of  the  Lands  of  Oorbally,  oon- 
taining  21b.  3r.  30p.,  all  held  in  fee-farm,  situate  in  the 
Barony  of  Lecale ;  annnal  profit  rent,  £45  14a.  6d. ; 
Griffith's  valoation,  £188  5s.  Bold  to  Colonel  Craic  for 
£l,16a 

Lots. — Other  parts  of  same  Lands,  containing  respeo- 
tively  118a.  Or.  28p.,  and  34a.  ar.  36p.,  held  in  fee-farm; 
annnal  profit  rent,  £105  6b.  lOd. ;  Grifflch's  valnation, 
£180  6s.    Sold  to  Patrick  Smith  for  £2,160. 

Lot  5.— Part  of  the  Lands  of  Ballow,  in  the  Barony  of 
Dnfferin,  containing  141a.  Ir.  28p.,  held  in  fee;  annnal 

groflt  rent,  £153  13s.  8d. ;    Griffith's  valoation,  £226. 
old  to  Joseph  Beid,  for  £3,060. 

Lot  8.— The  Lands  of  Ardmillao  and  others,  in  the 
Barony  of  Castlereagb,  containing  2,864a.  2r.  Ip.,  held 
nnder  learn  tor  21  years  from  1873  from  the  C^qroh 
Temporalities  Commissioners,  and  onstomarily  renew- 
able ;  aonnal  profit  rent,  £782  148.  IQd. ;  Griffith's 
Talaation,  £2,908  168.  Sold  to  Colonel  Craig  for  £16,100, 

Solicitors :  ffuglt  Wallace  A  Oa. 

Conumss  oi  Galwit  and  Mayo. — Estate  of  Michael 
O'Eelly,  owner  and  petitioner. 

Lot  8.— The  Lands  of  Callaghbeg  and  Monterowen, 
in  the  Barony  of  Boss,  and  Connty  of  Galway,  con- 
taining, 607a.  2r.  19p.,  held  in  fee ;  annnal  profit  rent, 
£26  Oa.  3d. ;  Griffith's  valuation,  £80  6b,  Sold  to  P. 
Joyce  for  £600, 

Lot  6. — ^An  undivided  moiety  of  part  of  the  Lands  of 
Partry,  in  the  Barony  of  Corn,  and  Connty  of  Mayo, 
containing  353a.  Ir.  87p.,  held  in  fee;  annual  profit  rent 
of  soch  moiety,  £46  178.  lOd. ;  Griffith's  valuation  of 
the  whole,  £128  6s.     Sold  to  E.  P.  Lyno4  for  £70a 

Solicitor :  L.  0.  O'Neill 

Friday,  Nov.  la— Before  the  Bight  Hon.  JudgeFLA»AOA». 

CouwTT  Cablow.— Estate  of  Bobert  Leokey  Watson, 
owner ;  John  Wakely,  petitioner. 

Lot  1. — Part  of  the  Lands  of  Lnmoloon,  containing 
63a.  2r.  27p.,  in  the  Barony  of  Idrone  East,  held  in  fee- 
farm  ;  annual  profit  rent,  £89  7b.  2d. ;  Griffith's  valaa- 
tion,  £62.    Sold  to  Franois  Whelau  for  £1,900. 

Solicitor:  !noma* FtUle. 


OOtXET  OF  BANKBDPTCT. 

ADjgOIOATIONS  IN  BANKBVPTCT. 

Tht  dot—  tf  AitiuKcalioiu  arefint  ttvmi,  the  fSUUitgt/oUtii  in  llalia. 

DeUoy,  Felix,  of  Ballahine,  Templederry,  in  the  county  of 
Tipperary,  farmer.  November  14;  Fridag,  December  9, 
and  Tuetday,  December  19.     Thomas  O'Meara,  solr. 

Duffy,  James  Joseph,  of  CarrickmacrosB,  in  the  county  of 
Honaghan,  grocer,  tradinir  as  "J.  J.  Du«^  and  Co." 
November  H ;  Tuesday,  December  6,  and  Tueiday,  De- 
cember 19.     Thomas  (XUeara,  solr. 


"  No,  I  didn't  mind  being  called  a  mastodon  and  a 
dodo,"  said  an  Illinois  jadge ;  "  bnt  when  that  female 
said  I  was  '  a  two-legged  relic  of  a  remote  barbaric 
period,'  I  waa  compelled  to  fine  her  for  contempt  of 
conrt." 

Habx  akd  HouHsa— AMD  DoNKBT. — "  Seen  two  men 
with  bags  of  paper  pass  this  way?— "No!"  "Did 
they  tell  you  to  say  No  ?— "  Yes  1  "—Punch. 


oaBLiv  STOCK  Airo 

SH 
ov 

AR 

EL] 

[ST. 

N 

EMBER        IDaO. 

OBSCRIPTIOK  OF  STOCK 

Sat.    Mon.  Tue«.|  Wen   Thur     Fli. 
25   1  27  1  28  1  SB     30  '     1 

<P»I4     aovarnmenw. 

—  jpeCoMoli      ., 

—  3pcR«dnced     .. 

—  Hew  ape  Stock 

tNDIA  STOCK. 
4  P  e  Oct.  ISM  1  TrsTble.  at      .. 
3t  P  e  Jan.  IWl  f  Bk.  of  Irei.    .. 

Butks. 
100    Banker  Ireland 
i;    SibtrMmSmHitQa) 

—  Do.       yea  Script 
>o    itHdonandlfmiHUeitUfd 
10           Do.            Ne» 

U  Ifmter  Bant  rUmlf  III 

—  Nat  ProT.  of  England,  11m. 
10    national  Bank  (Umiied)  .. 
[0    Valionalo/ Littrp-I  tUed. 
10    Boyal  Bant 

>5    Provineial  Bant 

H«»m. 

so   British  A  Irlih    .. 
lOO  dltjor  bablln   „ 
SO    Dublin  and  QIaaKOir 
TnunwATS. 

(O    BelfaatTrama     .. 
10    Dublin  United  Tramwayt 
10    Edlnburnh  Street  Trama 
9    aiasgou  Tram  *  But,  lim. 
10    L'plUn'td  Tram  »  Bus  rtd 

Baliways. 

10   Cork  and  Hacroom 
100   Great  Northern  (Ireland).. 
100   Ot.Sontheniand  Weatern 
too   Hidland  at  Weatern 

SO   Waterford  and  Llmerlek  .. 
Rallwaj  Proferanoe: 
too   Belfast*Co.Doirn,A4lp( 
100    Do., 6 PC 

100   Belfait*Nth'nCoa.4pe 
100    S..  W., A  W.,« percent   . 
100       Do.           do.         (IRAS) 
too    at.)rtl)'n(Irlnd)  Kt'dipr 
100    Do.,gnaranteed4ipe     .. 
loo    Gt  South'n  A  Weit'n  4  p  .■ 
100    Hld.Oreat  Wasteni,4pe 
100    Do.,  Spe 

too    Watrd.  A  Limariek,  4  p  e 
too    Da.,4|pc 

Debenture  Btooks. 

—  Belfaat  ANth'nCo>,4pe 

—  Cork  and  Bandon,  4  p  e   .. 

—  Cork,  B.  *  Paaeage  4  p  e 

—  Do.,4|pc 

—  DnbllnAWIoUo»4pe   .. 

—  Do.,  4i  p  e 

—  at.  Northern  (Ireland)  4  P' 

—  Do.,4ipe 

—  Do.  t  p  c 

—  QtNorth'n*We»t'n4Jpc 

—  Gt.Soath'n  A  Weat'n.  4  \i  i 

—  Midland  Gt.WMt'n,4pc 

—  Do.,4)pe 

—  Do.,4»pe 
MlMMllanooiu  Debenk 

A.lllaace  A  Cona'  Gag,  4  p  e 
Ballast  CMee  DetaL,£a2  fia  Sd,  4  p  e 
CltyDeb.of£»3  8<id.4pc 

Do.    Dafd.or£»2«atd4po 
Dab.AGlaa.S.P.Co.(18S7)«po   .. 

Do.  (1888),  6  p  c     _            .. 
Dnb.  United  Tramwaya,  10  yrs. 
DahUn  Water  Worka,  S  p  e 
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•  Sham  not  fall/  paid  ap  are  glTen  In  AoHci.         t  x  d 
Bank  Rata— or  DiMoanc-4  percent.,  17th  Aognat,  I«8t. 
Of  DaDoatt— 1  per  cent..  28rd  March.  188S. 
Name  Daya— December  I3th  and  S8th,  1882. 
.\ccaanc  Daya— December  14th  and  Wth,  1882. 
Boatnaaacommeneeaat  1 80  p.m. 


Bonowtt^i  Piat.—ynOi  the  darkening  daya  and  changing  tempers, 
tnrea  the  digntlon  becomes  Impaired,  the  Utbt  diaordered.  and  the 
mind  despondent  rnileaa  the  cause  of  the  hregularity  be  expelled  from 
the  blood  and  body  by  ao  altentire  like  these  Pilla .  Ttuj  go  directly 
to  the  source  of  the  ctII,  thrust  out  all  impuritlM  tram  theoSrculition, 
reduce  distempered  oigans  to  their  natural  state,  and  correct  all 
defectlTe  and  contaminated  secretiaoa  Such  eaay  means  of  instituting 
health,  strength,  and  oheerfulneas  should  be  In  the  posaeislon  of  all 
whose  Btomacbs  are  weak,  whose  mbids  are  much  harassed,  or  whose 
brains  are  orerworked.  BoUoway's  la  easantlally  a  blood-tempering 
medicine,  whereby  its  influence,  mchii^  the  remotest  llbrea  of  the 
fcame,  efl,.cts  a  nnlvezaal  good. 
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THE  IRISH  LAW  TIMES. 


[Dec  2,  1882. 


Law  ahd  SBNTiHKin:. — Oor  EagliBh  ooasina  need  not 
arrogate  any  importanca  to  themselves  beoanse  of  the 
"  Married  Women's  Property  Act  of  1882  ; "  beoanse 
•wa  antedate  them  several  years  in  this  respeot.  la 
this  distriot,  and  in  a  nnmber  of  the  States,  saoh  laws 
ptevail;  and  in  the  territory  of  Wyomini;  the  dear 
oreatoree  really  vote  and  hold  office.    We  have  ez- 

?re8wd  oor  views  qnite  often  ooncerning  snch  laws, 
'hey  are  standing  menaces  against  the  matrimonial 
state,  as  well  aa  against  the  rights  of  mankind.  While 
we  stand  firmly  and  affeotionately  by  every  right  of 
theirs,  we  will  still  protest,  because  of  onr  love  for  them, 
against  their  becoming  the  promoters  of  family  broils, 
instead  of  fnlfllling  their  sweet  missioB  on  earth — ^that 
of  affection  and  concord. —  Wathington  Laia  Jltporter. 


BIKTHS,  MARRIAGES.  AND  DEATHS. 

BIBTHS. 
IFGITCKIN  —  NoTember  27,  at  Moneymore,  the  wife  of  Bobert 
K'Onokin,  Eiq.,  aolioltor,  ot  aaoo. 

MAKRIAGES. 
CARET  and  LOVEROCK  — NoTember  80,  at  Bandford  Chnreh, 
Dublin,  by  the  Rev.  Joaeph  King,  A.M.,  Incumbent  of  Miinter- 
Connanght,  Coonty  Caran,  William  Perclvai  Carej,  Eaq.,  solicitor, 
second  sun  of  William  Carey,  Eaq.,  solicitor,  Gnxrenor  squave,  to 
Rhoda  Louiaa,  eldest  daugbter  of  Robert  Loverock,  Esq;,  Wood- 
■tock  ViUas,  Tereonre-road. 

DEATHS. 
PORTER -•Noranber  M,  at  his  reridenoe.  Upper  Merrion-street, 
Frank  Tborpe  Porter,  Eaq.,  A.M.,  banitter-at-law,  formerly  VM- 
•laoal  Magistrate,  in  Ms  Slst  year. 

FDNBRAL    REQUISITES   OF    EYEKV 
DBSCRIPTIOK. 

WALLER,     50, 

DENZILLE-STREET.  r-i 


49, 


PUBLIC  NOTICES: 


ALEX.  BOSS'S  NOSE  MACHINE, 
Applied  to  the  Mose  for  an  boor  dally,  so  directs  the  soft  cartilage 
of  which  the  member  conaista  that  aa  lU-formed  noae  is  quickly  shaped 
to  perfection. 

lOi.  Id.  I  Post  n-et,  lOi.  Sd.,  uereOy  paekei.    Pamphltt,  Tieo  Stamp*. 
31, 1/AHB'B  CONDUIT-ST.,  HIGH  HOLBURM,  LOHDON. 

HAIK  CURLING  FLUID, 

Cnrla  the  stralgbteet  snd  most  ungoremable  Hair,  Ic  6d., 

sent  for  M  Btampa 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  ontstanding  Ears,  lOa.  8d,  or  Stamps.    His 

GREAT   HAIR  RESTORER, 

Ss.  6d. ;  It  ohangea  Gray  Hair  to  its  original  colour  very  quickly ;  sent 

for  M  Stamps.    Bvery  speciality  for  the  Toilet  sappHed. 

Be%eare  <3f  Imitaltoru  of  Rou^t  articles. 
Aa  Chemists  keep  his  articles,  see  that  you  get  his  HAIR  DYE  for 
either  light  or  dark  colours,  3s.  M. ;  his  DBPIIiATORT  for  remoring 
Hafa-  and  his  0AI1THAR1DB8  for  the  growth  of  Whiskers.  7 

ESTABLISHED  IMl. 

Bl    E    K    B    E    C~K  BAN    K_ 

Southampton  Buildings,  Cbanoery  Lane. 

Current  Accounts  opened  according  to  the  nsnal  praoUoo  of  other 
Banlurt,  and  Interest  lilowed  on  the  minimum  monthly  balances  when 
not  drawn  below  £3t.  Mo  commission  charged  for  keeping  Accounts, 
excepting  under  exceptkmsl  oircumstances. 

The  Bank  alao  reoeiTe*  money  on  Deposit  at  Three  per  oent  Interest, 
repayable  on  demand. 

The  Bank  undertakes  for  its  Customers,  free  of  ciiarge,  the  custody 
of  Deeds,  Writings,  and  other  Securities  and  Valuables:  the  coUectlon 
of  Bills  of  Exchange,  Dividends,  and  Coupons;  and  the  purchase  and 
sale  of  Stocks,  Shares,  and  Annuities. 

Lotten  ot  Credit  and  Cirenlar  Notes  lamed. 

A  Pamphlet,  with  fun  partleulara,  on  application. 

FRAHCIB  RAVEM8CR0FT,  Manager. 
<3_ 

Tea  BiauxcK  Btnvovm  Sooiett's  Akhual  Rkoeipts  xxcxid 
Five  Millions. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
oniNEAS  PER  MONTH,  with  Immediate  possession  and  no 
rant  to  pay.    Apply  at  the  oAoe  dt  the  Uibkisok  Boildiho  Sooutt. 

HOW  TO  PURCHASE  A  PLOT  OP  LAND 
FOR  FIVE  SHILLING!)  PER  MONTH,  with  Immediate 
possession,  either  tor  building  or  gardening  purposes.  Apply  at  the 
oflloe  of  the  BiasBtCK  Psbehold  Land  Society. 

A  Pami^et,  with  full  particulars,  on  application. 

FRANCIS  RAVENSCROFT,  Manager. 
SOBthampton  Buildings.  Chancery  Lane. 6.» 


PUBLIC  NOTICES: 


STOKES  BROTHERS, 

PUBLIC  ACCOUNTANTS  AfTD  AUPfTOBS. 
LONDON   AND    LANCA8HIRB    INSURANCE   CHAMBERS. 
22,    WE8TMOKELANO-STBEET, 

DDBLIK.  XM 


c 


PUBLIC  ACCOUNTANTS  AND  AUDITORS. 

ROWLEY,      HUMPHRIES     &     CO„ 

7S,  DAME-STREET,  DUBLIN  (opposite  Mnnster  Bank) 
are  engaged  in  all  Matters  of  Aoooonts  in  Chanoery,  Baakmptcr 
Partnership  Accounts.  Ac.,  Ac.  lio 

W^        C      A      R      R      O      L      lT. 

•     44,  LOWER  BACKVILLE-STRBET,  DUBLIN, 

Wishes  to  call  attention  to  his  large 

STOCK  OF  NOTEFAPERS  AND  ENVELOPES, 

Direct  In  erery  instance  from  the  Makers. 

They  are  Sold  to  the  Public  at  Wholesale  Pticea. 

His  large  Stock  of 

LEATHER       GOODS, 

CamprUng  Bags,  Purses,  Walleta,  Pocket  Books,  MetalHe  Xemo- 

randum  Books,  Blottera,  Writing  Coats, 

With  every  article  connected  with  Stationeiy, 

Are  Sold  much  under  usual  obacses. 

Prize  Medal  Account  Book  Manufacturer. 

Letterpreas  and  Lithographic  Printer. 


Sttlmatufne  of  Oturge. 


7» 


I  ITBRART   and   GENERAL    SALE     ROOMS, 

\j    No.  8  D'Olier-street,  the  only  Sale  Rooms  In  Ireland  wherein  tho 

Proprietor  has  a  practical  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Asristant  for  IS  years 

to  the  late  Mr.  J.  F.  Jones), 
Respectfully  invites  the  attention  of  Solicitors,  Executors,  Tmsteea, 
Assignees,  or  others  Interested  in  the  dispoHil  of  Llbrarlea,  Artistic 
Effects,  Household  Furniture,  Ac.,  to  the  unequalled  facilities  tiiat  Iw 
poBseaws  for  realising  the  full  value  of  all  property  entrusted  to  bis 
care.  Law  Libnriea  receive  the  special  attention  that  produoed  audi 
satisfactory  results  In  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
PIgott,  Judge  Radcliffe,  Sergeant  Armstrong,  and  many  others. 

valuations  made  for  Probate  or  other  puipoeeson  modente  teima 
_SL. 

WATCHES — JEWELLKRT.— Before  you  bny""a 
watch  or 'jewellery,  send  tor  the  Midland  Conntl«s  Watch 
Company's  Catalogue,  beautifully  Illustrated  with  over  too  copper-plate 
engravings,  and  sent  gratit  and  pott  free  <m  oppUoitim.  Addra»— A. 
Pekgt,  Manager,  Vyse-etreet,  Birmingham.  iSc 


BOOKBINDING} 

JOHN  FALCONER, 


of  every  dsaerl|ilioa 
executed  by 


63  Uppib  SAOKvrLLi-sTitcn  Ddbltn. 

MONEY; 
fRISH      CIVIL      SERVICE 

1  PERMANENT 

BUILDING    SOCIETY, 

a,     LOWER     SACKVILLE-BTREET.     DUBLIN. 
President— ALEXANDER  PARKER.  Esq.,  J.P. 

The  Directors  invite  attention  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantagea  are  oflered  tn  assisting  persona 
to  acquire  Freehold  or  Leasehold  Property,  or  to  pay  off  Incumbranees, 
Ac. 

n*  Bodtlt  A"  olrsody  adsonced  wer  Nina  Sundnd  nmuaatd 
Pmmdi  BtarUnii  on  MortgoQe. 

DEPOSIT     DEPARTMENT. 

The  present  rate  of  Interest  allowed  on  Dspcalt  Booslpts  is  !i  per 
cenL  per  annum. 

Current  aoconnta  opened  and  cheque  books  supplied. 

Interest  allowed  on  the  minimum  monthly  baliuioe. 

Deposit  Bonds  and  Deposit  Notes  are  iasued  for  sums  not  less  than 
£100,  repayable  at  such  periods  as  may  be  desired— not  less  than  one 
year— with  half-yearly  coopons  for  Interest  attached. 

Rates  of  Interest : — S|  per  cent  per  annum  if  taken  for  one  year,  or 
4  per  cent  per  annum  If  taken  for  3  or  more  years. 

Depositors  bave  the  following  guarantees,  via.  :— 

Tht  mUrt  fuwU  mtut,  imdsr  <As  Act  <^  Parttammt,  t<  <«Msf«d  »a 
merC^a^s  cf  firatkold  or  Itateholi  prtftrtn. 

Tha  total  amount  roceivable  on  d^>otU  U  Hmited  ft|r  tSo  Act  to  f wo- 
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ORiaUNAL  ATTEMPTS.— nL 

A,  WITH  tbe  intentioa  of  shootins  his  mistress,  Maria 
H.,  entered,  armed  with  a  loaded  pistol,  the  house  in 
which  she  lived.  Not  finding  her  alone,  he  waited  until 
■he  left  the  chamber  where  she  was.  When  she  came 
oat  he  addressed  her,  and,  after  a  short  conversation, 
pointed  the  pistol  at  her  breast.  His  intention  was  to 
kill  her;  but,  the  firing  of  the  pistol  was  not  his  im* 
mediate  act,  but  was  caused  by  the  pistol  being  struck 
by  her.  Is  he  responsible  for  murder;  can  it  be 
charged  that  the  pistol  was  fired  by  him  when  it  was 
really  fired  by  hert — questions  Dr.  Bar,  a  very  eminent 
German  jurist,  in  his  collection  of  moot  cases  in  criminal 
law,  published  in  1875.  What  would  seem  to  be  a  pre- 
cedent for  sn  appropriate  verdict  in  such  a  case  as  this 
(of  which  thb  translation  will  doubtless  be  more  accept- 
able than  the  original,  in  the  "  Stratrechtsfalle  zum 
akademisuhen  Gebrauch  und  Selbststudium,")  we  find 
in  a  curious  and  rather  rare  volume,  called  "  Life  in 
Ireland,"  published  in  1621.  A  visit  is  paid  to  the 
Four  Courts,  which,  quoth  the  author,  "  has  always 
reminded  me  of  my  Lord  Mansfield's  handsome  farm- 
yard, near  London,  which  opens  by  gothic  entrances 
into  a  dozen  hogsties,  and  verily  the  well  designated 
swinish  multitude  are  always  found  in  abundance  in 
and  near  those  pavilions  of  public  reprobation.  A 
cause  had  just  come  on,  before  my  Lord  Dawerwit,  of 
some  notoriety  if  not  of  great  interest.  A  gentleman 
was  arraigned,  for  that  he  shot  hb  friend,  for  love,  in  a 
duel.  The  fact  was  admitted,,  and  the  prisoner  pleaded 
in  extenuation  of  the  offence,  that  he  could  not  help 
bitting  his  antagonist,  by  reason  they  fought  at  a  '  short 
vm's length.'  The  plea  was  good,  and  a  verdict  given, 
'culpable  suicide  by  compulsion,*  to  the  satisfaction  of 
an  indifferent  court."  Here,  however,  it  is  not  with 
the  crime  of  homicide  that  we  have  to  do ;  but,  in  refer- 
ence to  the  case  mooted  by  the  learned  Professor  of 
Law  in  the  University  of  Breslau,  it  may  be  questioned 
whether  A  would  even  be  chargeable  with  having 
attempted  to  discharge  the  pistol,  if,  as  we  have  seen, 
according  to  72.  v.  Leung,  merely  presenting  it  would  not 
have  been  sufficient,  and  if,  according  R.  v.  St.  George, 
the  statutory  offence  would  not  be  committed  when 
the  intending  perpetrator  is  prevented  from  pulling 
the  trigger.  We  doubt  not  that  he  would  have  been 
guilty  of  an  "assault  with  intent  to  commit  a  felony": 
cf.  The  People  v.  Bird,  and  The  People  v.  LUley,  previously 
cited:  State  v.  Church,  63  N.  C.  15;  MuUen  v.  State, 
45  Ala.  43  (et  cf.  People  v.  Comtock,  Oct.  20,  1882,  13 
N.  W.  R.  617).  Even  a  threat  to  shoot,  coupled  with 
the  act  of  presenting  a  loaded  firearm,  although  it  is 
only  "  half-cock,"  is  an  assault,  there  being  a  "  present 
ability"  of  doing  the  act  threatened,  as  it  could  be 
done  in  an  instant:  0<6ora  v.  Veilch,  1  F.  &  F.  317 
(and  as  to  where  the  firearm  is  not  sufficiently  loaded,  see 
R  ▼.  Jamet,  1  0.  &  K.  530  ;  R.  v.  Baker,  i6.  254 ;  State 
V.  Swails,  8  Ind.  524 ;  HamiUon  v.  State,  36  ib.  280 ;  1 
Bishop  Cr.  L.  s.  677 ;  24  &  25  Vic,  c.  100,  s.  19;  the 
onus  lying  on  the  prosecution  to  prove  that  it  was 
loaded :  Whitley^e  com,  uhi  supra ;  Blake  v.  Bernard, 
»  C.  &  P.  626 ;  contra.  Burton  v.  State,  3  Tex.  Ct.  App. 
408).  But,  that  is  not  here  the  question,  any  more 
than  whether  the  intending  assassin  would  have  been 
fesponsible  for  mnrder.    A^d  apart  firom  the  statutory 


offence,  as  narrowed  by  the  rulings  in  R,  v.  Leioi$ 
and  R.  v.  &,  George,  it  may  be  that  a  possible 
common  law  misdemeanoor  was  committed,  there 
having  been  clearly  an  overt  act  done  with  intention 
to  commit  a  felony.  Even  where  the  offender  volan- 
tarily  desists  from  the  actual  commission  of  a  crime 
he  may  be  guilty  of  the  offence  of  attempting  to  commit 
iL  So,  where  a  man  knelt  down  in  front  of  a  stack  of 
com,  and  lit  a  match,  intending  to  set  the  stack  on 
fire,  but,  observing  that  he  was  watched,  blew  oat 
the  match,  it  was  held  that  he  had  attempted  to  set  fire 
to  the  stack:  R.  v.  Taylor,  1  F.  &  F.  511 ;  cf.  The 
People  V.  Bird,  ubi  supra.  And  on  the  other  hand,  tbe 
guilt  of  an  attempt  with  intent  (which  may  be  either 
primary  or  secondary :  R.  v.  GiUow,  1  Moo.  85 ;  A.  v. 
Davis,  I  C.  &  P.  306)  to  murder — merely  to  temporarily 
disable  not  being  enough :  R,  v.  Boyce,  I  Moo.  29 ;  see 
R.  V.  Jones,  9  C.  &  P.  259— will  be  the  same,  even 
though  the  intent  be  not  directed  against  the  specific 
individual  on  whom  it  is  carried  into  operation ;  as  where 
by  mistake  the  poison  or  blow  reaches  a  third  person 
in  regular  course  of  things,  though  not  contemplated 
by  the  perpetrator:  R.  v.  Simth,  25  L.J.  M.  C.  29; 
R.  V.  Lynch,  I  G.  C.  C.  361 ;  R.  v.  Lewis,  ubi  supra; 
ef.R.v.  Stop  ford,  1 1  C.  C.  C.  648. ;  R.  v.  Cox.  R.  &  B. 
Nor  would  It  be  a  ground  for  inferring  the  absence  of 
intent  to  murder,  that  the  immediate  object  was  merely 
to  cause  a  miscarriage :  R.  v.  Wilson,  D.  &  B.  1 27 ;  cf. 
Kelly  V.  Commonwealth,  1  Grant,  484 ;  Bechtelheimer  v. 
The  Slate,  ubi  supra :  and  see  com.  on  R.  v.  Heap,  9  Jr. 
L.  T.  220 ;  and  a  person  who  gives  another  a  drug  to 
be  taken  in  the  absence  of  the  giver  "  causes  it  to  be 
taken,"  and,  it  would  seem,  ^'administers"  it,  within 
34  &  25  Via,  c.  100,  s.  58,  though  absent  when  it  ia 
taken :  R.  ▼.  Wilson,  ubi  mpra ;  R.  v.  Farrow,  D.  St  B. 
1 61 ;  A  V.  Harley,  4  0.  &  P.  369 ;  R.  f.  Dak,  6  C.  G.  C. 
14. 

Again,  soliciting  another  person  to  commit  a  felony 
or  doing  any  act  with  intent  to  induce  another  person 
to  commit  such  offence,  is  a  misdemeanour,  whether  the 
crime  is  or  is  not  committed:  R.  v.  Gregory,  L.  R.  1 
C.  C.  R.  77;  «.  V.  Ransford,  31  L.  T.  K.  S.  488,  13 
C.  C.  G. ;  and  see  cases  cited  in  Steph.,  Dig.  Cr.  L., 
Cb.  5 ;  and  so  with  r^ard  to  solicitation  t-o  murder : 
24  &  25  Vic.,  c.  100,  s.  4 ;  R.  v.  Afost,  see  com.  15  Ir. 
L.  T.  341 ;  and  as  to  accessories  before  the  fact  in 
manslaughter,  see  A  v.  Galway,  7  G.  G.  G.  253,  D.  &  B. 
291 ;  R.y.  Murphy,  Jebb.  Gr.  &  ?t.  Gas.  305;  Steph., 
Dig.  Cr.  L.  Although,  if  two  persons  agree  to  commit 
suicide  together,  and  one  escapes  but  the  other  dies,  the 
survivor  is  guilty  of  murder  (n.  v.  Dyson,  R.  &  R  523 ; 
R.  V.  RusseO,  Ry.  &  M.  356 ;  R.  v.  Alison,  8  G.  &  P.  418; 
and  see  R.  ▼.  Fretwell,  L.  A  G.  161 ;  1  Hawk.  P.  C. 
c  27,  s.  6 ;  Keilw.  136 ;  Moor,  754 ;  1  Halo,  P.  C.  41 1- 
419),  an  attempt  to  commit  suicide  is  not  an  attempt 
to  commit  murder,  within  the  Offences  against  the 
Person  Act  (24  &  25  Vic,  c.  100,  s.  15;  R.y.  Burnett, 
L.  &  G.  258),  but  still  remains  a  common  law  misde- 
meanour. In  R.  V.  Ledrlington  (9  C.  &  P.  79),  a  man 
was  charged  with  inciting  another  to  commit  suicide, 
and  Alderson,  B.,  directed  an  acquittal,  s.<iying,  "  This 
is  a  case  which  by  Uw  we  cannot  try;"  but,^  as  Sir 
James  Stephen  observes,  the  reasons  for  this  direction 
are  not  given,  and  a  note  to  the  case  does  not  make 
them  clear.     And  the  general  principle  is  that  an 
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attempt  to  incite  to  the  oommission  of  a  felony  is  a 
misdemeanour ;  so,  where  A  writes  and  sends  a  letter 
to  B,  inciting  him  to  commit  a  felony,  A  is  guilty  of  an 
attempt  to  incite,  thongh  B  does  not  read  the  letter :  R. 
V.  Rans/ord,  ubi  supra ;  and  as  to  wding  in  an  attempt, 
see  ii.  V.  Hapgood,  L.  R.  1  C.  C.  R.  221 ;  R.  v.  Wyait, 
39  L.  J.  M.  C.  83.  As  to  whether  a  person  can  be 
convicted  of  inciting  another  to  commit  a  felony,  where 
the  latter  is  isnoraut  that  the  act  to  which  he  was  in- 
cited was  a  fdony,  see  The  Queen  t.  Brien,  reported  in 
our  present  issue,  16  Ir.  L.T.  Rep.  106,  and  note  thereto, 
referring  to  the  observations  of  Sir  James  Stephen  on 
R.  V.  Wdham  (1  C.  C.  C  193). 


"LAW  JOURNAL  REPORTS"  FOR  DECEMBER 

In  all  sixty-two  oasos  are  reported,  of  which  eight  are 
from  the  Privy  Coanoil,  twenty-nine  from  the  Chanotiry 
Division,  thirteen  from  the  Qneen'g  Beaob  Division, 
nine  from  the  Probate,  Divoroe,  and  Admiralty  Division, 
and  three  Magistrates'  Cases. 

The  first  of  the  Privy  Connoil  cases  is  that  of  The 
Melbourne  Banking  Gorpomtion  v.  Brougham,  in  whioh  a 
release  of  an  equity  of  redemption  by  an  assignee  in 
banlirnptcy  was  called  in  question  by  the  bankrupt.  In 
MvMoorie  T.  Baynor  a  bequest  to  a  wife,  "  feeling  confi- 
dent" that  she  will  divide  the  property  among  the 
children  on  her  death,  was  held  not  a  precatory  trnst. 
In  Btuiell  v.  The  Queen  it  was  decided  that  the  regalation 
of  the  sale  of  iotoxioating  liqnors  belongs  to  the 
Canadian  Parliament,  and  not  to  the  provincial  legis- 
latures— a  decision  whioh  might  not  be  without  interest 
in  Cornwall  and  elsewhere  at  the  present  moment, 
when  looal  liquor  Acts  are  advocated.  In  Barrit  v. 
Palant  it  was  decided  that  a  snit  under  the  Public 
Worsl^ip  Regalation  Act  did  not  abate  by  reason  of  the 
ohurohwarden  who  instituted  it  goiug  out  of  ofiSoe.  In 
Martin  v.  Madamochie  the  Privy  Council  decided  that  the 
Dean  of  the  Arches  bad  no  power  to  pronounce  a  clerk 
goilty  of  an  eoolesiastioal  offence,  and  yet  to  inflict  no 

Sanishment  but  payment  of  oosts,  so  that  Mr. 
[aokonochie  was  remitted  for  panishment.  In  The 
China  Merchants  Steam  Navigation  Company  v.  Bignold  one 
•hip  was  to  blame  in  respect  of  a  collision,  bat  the  other 
was  to  blame  in  respect  of  lights,  and  althongh  lights 
had  nothing  to  do  with  the  collision,  the  damage  was 
divided,  aooording  to  the  Admiralty  rule.  In  Merriman 
▼.  Williams  it  was  decided  that  the  Bishop  of  the  Church 
of  Sooth  Africa  has  no  jurisdiotionoveraohnrch  conveyed 
to  trnstees  for  Church  of  England  services  ;  the  South 
African  Church  being  severed  from  the  Church  of 
England  by  a  proviso  in  the  articles  constituting  it  that 
in  matters  of  faith  it  shonld  not  be  bound  by  the 
English  deoisioos.  In  Bo$t  v.  The  Charity  Commissioners 
the  Endowed  Ssbools  Aot,  1869,  was  oonstroed  so  that 
•n  old  oharitableandowment  appropriated  to  ednoational 
purposes  by  the  Court  of  Chancery  within  fifty  years 
might  be  dealt  with  noder  the  Aot. 

In  The  Yorkshire  Railtiay  Waggon  Company  v.  Uaclure — 
the  first  of  the  Chancery  oases — the  Conrt  of  Appeal 
apheld  »  transaction  in  which  a  railway  company, 
faavini;  exbaosted  its  borrowing  powers,  sold  rolling 
stock  to  a  wa(%on  company,  the  stock  to  remain  at  hire 
in  the  possession  of  the  railway  company,  which  was  to 
pay  by  instalments,  in  five  years,  a  sum  equal  to  the 
pnrohase  money  and  interest  and  regain  the  stock.  la 
Cooper  V.  Vesey,  In  the  Court  of  Appeal,  a  deed  of  n>ort- 
gage  ct  land  exeoated  by  a  son  in  his  father's  name, 
which  was  his  also,  after  his  father's  death  was 
pronoanoed  a  forgery,  and,  althongh  registered  in 
Middlesex,  was  held  only  to  pass  the  son's  beneficial 
interest  as  against  the  trnstees — of  which  be  was  one— of 
the  father's  will,  whioh  was  not  registered.  In  Attorney- 
Ceneraly.  QaskeU  tbeConrt  of  Appeal  overrnledaremark- 
able  objeotion  to  answering  interrogatories,  namely, 
that  they  related  to  matters  in  issne  as  to  whioh  the 
harden  of  proof  wai  on  the  plaintiSa  In  The  Quartz  Hill 
Otaiolidattd  CMd  Mining  Company  v.  BeaU  the  Court  of 


Appeal  laid   down  that    an    interlocutory  injunction 
against  a  libel  prima  fade  privileged  ought  hardly  ever 
to  be  granted.     lu  Taylor  v.  Johnston  a  gift  of  £500  by  a 
girl  aged  twenty  made  a  few  days  before  her  death  was 
upheld     by    Yioe-Chanoellor    Bacon.    In    Lambert    v. 
iVeucAatetilajjAaZteCoflipany  a  shareholder  was  pronoanoed 
on  the  construction  of  articles  of  association,  not  able 
to  interfere  to  prevent  the  payment  of  dividends  out  of 
net  profits.    In  Kirdoch  v.  The  Searetary  of  State  for  India 
the  House  of  Lords  held  that  the  Royal  warrant  by 
whioh  the  Banda  and  Eirwee  booty  had  been  granted  to 
the  Secretary  of  State  in  trust  for  the  persons  entitled, 
did  not  make  the  Secretary  of  State  amenable  to  the 
Courts  in  respect  of  the  matter.    Bobinion  v.   Ommaneg 
is  a  oase  in  which  the  donee  of  a  power  of  appoint* 
meat  made  an  appointment  which  she  oovenanted  not 
to  revoke ;  whereupon  she  became  bankrupt,  and  after- 
wards maide  another  appointment.    It  was  held  that 
her  estate  was  liable  in  damages,  the  bankruptcy  being 
that  of  a  non-trader  under  the  Act  of  186X.    In  Sansome 
T.   Qraham  seventeen  combinations  of  letters  used  for 
ploughs  of  different  qnality  and  pattern,  and  registered, 
were  prononneed  by  Yioe-Chanoellor  Bacon  to  be  valid 
aa  trade  marka    An  Appeal  against  this  decision  was, 
on  Saturday,  November  25,  dismissed  with  costs  by 
arrangement.    In  re  ffeaer,  e»  parte  Kahen,  decides  some 
points  on  a  bill  of  sale,  whioh  was  held  good  against 
trustees  in  bankruptcy,  although  registered  after  the 
bankruptcy,  but  within  the  seven  daya     In  Walson  v. 
Bolliday  it  was  held,  by  Mr.  Justice  Kay,  that  a  patentee 
may  prove  in  bankruptcy  against  a  person  infringing  the 
patent  for  the  amount  of  the  profits,  the  demand  not 
being  for  unliquidated  damagea    In  Bx  parte  M'Oeorgt, 
re  Stevens,  it  was  held  that  to  oonstitnte  the  aot  of  bank* 
rnptcy  of  a  trader  departing  from  his  dwelliog-hoase, 
the  iJleged  bankrupt  mast  be  a  trader  at  the  time  of 
the  aot  of  bankruptcy,  aod  it  is  not  enough  that  he  was 
a  trader  when  he  contracted  the  debt.    In  Lett  v.  Oiiorns, 
a  will  leaving  property  among  a  family  from   Sophia 
downwards  was  interpreted  to  inctnde  Sophia  henelt. 
In  the  case  of  In  re  Pamell,  ex  parte  BM,  resolutions  for 
liquidation  in  the  case  of  a  debtor  to  the  extent  of 
£1,993,  with  assets  nU,  and  a  salary  of  £5  a  week,  were 
declared  an  abuse  of  the  process,  and  registration  was 
refused.    In  Berry  v.   Keen  a  receiver  was  appointed 
where  the  title  was  in  dispute.    In  the  case  of  In  re 
Wdd,  the  Court  of  Appeal  sitting  in  lunacy  laid  down 
that  a  committee  to  whom  arrears  of  allowanoe  are  dae 
has  no  power  to  mortgage  them  for  the  benefit  of  the 
Inuatio  and  his  family.     In  May  y.  Thomson  the  Court  of 
Appeal  pronounced  the  sale  of  a  doctor's  practice  and 
house  to  be  one  transaction  not  concluded  unless  the 
terms  as  to  the  practice  were  agreed  upon.    In  the  case 
of  Re  ffutehinson's  Trusts  a  bequest,  "  after  the  decease 
of  F.  H.  S.  and  R  8.,  to  their  obildren,  share  and  share 
alike,  and  their  heirs  for  ever,"  was  held  to  give  half  to 
the  representatives  of  F.  U.  S.,  who  had  no  ohildreo, 
and  half  to  the  children  of  R.  S.    In  Williams  v.  /Vestas 
the  Conrt  of  Appeal  held  that  there  was  iariediotion  to 
rehear   a   case   when  a  soiioitor   fraadalently  made 
admissions  in  the  statement  of  defence  npon  which 
judgment  went    In  Sxparte  Lu3con,inre  Pidsley,Jtyrn» 
laid  down  that  appeals  in  bankruptcy  to  the  Conrt  of 
Appeal,  like  appeals  to  the  Chief  Judge,  onght  not  to 
be  entered  without  a  certificate  from  the  bank  of  the 
payment  of  tbe  deposit.     In  Van  Oheluive  v.  Neringelat 
an  unregistered  jndgment  debt  was  held  to  rank  as  a 
simple  oontract  debt,  bearing  interest.    In  the  oase  of 
In  rt  Moir,  ex  parte  Moir,  the  bankrupt,  who  had  been  a 
promoter  of  companies,  and  prodaoed  no  aoosaote  bat 
his  pass-book  and  couuterfoils  of  cheques,  was  ordered 
to  file  a  cash  account  for  the  two  years  preceding  ths 
bankroptoy.    la  the  oase  of  In  rt  Huggine,  em  parlt 
Hugqins,  the  pension  of  a  retired  oolonial  judge  was  held 
by  tbe  Court  of  Appeal  to  vest  in  bis  trustee  in  bank- 
rnptcy,  subject  to  a  part  only  being  applied  for  ths 
creditors'  benefit.    In  the  case  of  In  re  the  Quarts  HM 
Oonsalidated  CMd  Mining  Company,  ex  parte  Young,  it  was 
held  that  aa  affidavit  notioe  to  ase  whioh  had  been 
givea  ooald  not  be  withdrawn  so  ss  to  avoid  enam 
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examioatioo.  In  Brook*  v.  Edwardt  it  was  held  that 
where  a  person  is  oommitted  for  oontempt  for  a  year  at 
most,  no  application  by  th«  sheriff  to  the  Ooort  for 
release  is  neoesaary. 

Of  the  Qaeen's  Benoh  oaaefl,  in  CoMnboglon  y.  Qihbt  it 
was  held  that  a  oommisBion  agent  who  is  instrncted  to 
bay  goods  of  a  speoiflo  deaoription  on  aooonnt  of  a 
merchant,  and  who  bays  and  forwards  goods  of  an 
inferior  deaoriptioD,  is  liable  to  reooap  the  merchant  the 
•monnt  of  the  loss  which  he  has  aotaally  sustained, 
and  is  not  liable  to  pay  the  difference  between  the  valne 
of  the  goods  sent  and  the  market  valne  of  the  goods 
ordered  as  if  he  were  a  vendor.  In  WilUanu  v.  Herder  it 
was  held  by  the  Ooart  of  Appeal  that  wedding  presents 
were  property  "  to  which  the  wife  or  the  husband  in 
her  right  at  any  time  daring  the  intended  oovertare 
shonld  become  entitled,"  within  the  meaning  of  a  settle- 
nent  which  stated  that  snob  property  if  jewel*  ahoold 
be  the  wife's  separate  property.  In  BtAett  Je  Oo.  t. 
il<Ujniian  one  of  two  joint  sareties  to  a  bank  was  held 
liable  after  the  death  of  his  co-snrety.  In  Brown  v.  The 
MamAtUer,  ^c,  SaUwap  Oompmy  a  contract  to  absolve 
the  company  from  liability  for  delay,  in  conseqaenee  of 
a  lower  rate,  was  held  reaaonable.  In  Capell  v.  Tke 
Qrtat  Wetter*  SaUwof  Oo.  it  was  held  that  the  owner  of 
land  taken  oompalsorily  nnder  the  Iiands  Claaaes  Act  ia 
entitled  to  the  costs  of  the  arbitration  so  soon  aa  his 
title  has  been  accepted,  and  his  right  is  not  postponed 
until  the  conveyance  of  the  land.  In  Maipen*  y  Sermano 
T.  Mildred  <ft  Co.  the  owner  of  goods  in  Uavaonah  was 
held  entitled  to  reoover  money  paid  nnder  an  insnrance 
of  the  goods  in  liondon  to  the  defendants,  who  had 
iasared  them  on  the  instrnotions  of  the  plaintiff's 
■gents,  the  plaintiff  being  ondisolosed  aa  a  principal  to 
the  d<^ndant«.  In  Searf  v.  Jardine  it  was  held,  by  the 
Hoase  of  Lords,  that  a  onatomer  of  a  firm  who  supplies 
goods  after  a  change  in  the  firm,  of  which  be  has  no 
notice,  mnst  elect  after  notice  whether  he  will  charge 
the  old  members  of  the  firm  or  the  new.  In  Dutm  v. 
Wgtnan  a  composition  deed  expressed  "  to  be  void  "  if 
all  creditors  to  a  certain  valne  did  not  ezecote  it  within 
•iz  months,  was  held  good,  althongh  they  did  not  so 
•zeonte  it,  as  against  a  creditor  who  bad  ezeonted  it, 
and  who,  after  notice  that  all  had  not  ezecated  it, 
olatmed  a  dividend  nnder  it.  In  Coltneu  Iron  Company 
T.  Black  the  Honae  of  Lords  held  that  in  assessing 
mines  for  income  tax  no  deduction  will  be  allowed 
from  gross  profits  for  a  asm  representing  oapital 
expended  on  making  bores  and  sinking  pits  which 
have  become  exhansted  by  the  year's  working.  In 
Babbage  v.  Oolborne  "  an  amoant  to  be  settled  in  case 
of  dispate  by  two  valners"  agreed  to  be  paid  by  the 
tenant  for  breakage  on  leaving  a  tarnished  honse  was 
held  not  recoverable  nntil  the  amoant  had  been  so 
settled.  In  Ureen  v.  Hutt  notice  of  action,  nnder  the 
IrtMoeny  Act,  to  a  constable  was  held  good,  althongh 
there  was  a  mistake  as  to  cue  day  in  the  date  of  the 
oanse  of  action.  In  Abbott  v.  Andrea*  it  was  laid  down 
that  if  the  plaintiff  was  nonsnited  on  some  issues  and 
succeeded  on  others,  the  defendant,  in  the  absence  of  a 
special  order,  is  entitled  to  the  oosts  of  the  issoes  as  to 
which  there  was  a  nonaait.  In  Payne  v.  Lord  Lecon/ield 
an  aactioneer  entrnsted  with  a  horse  for  sals  was  held 
to  have  no  implied  aathority  from  the  vendor  to  warrant 
it, 

Of  the  Probate^  Divorce,  and  Admiralty  cases  the 
Mm  decidee,  on  the  authority  of  the  Court  of  Appeal, 
that  a  "  mnd-hoppar  kxuite  "  is  a  "  ship  "  so  aa  to  give 
justices  jurisdiction  to  award  salvage.  In  Wiffney  t. 
Wignty,  a  oase  reported  last  month  on  another  point, 
Sit  James  Hannen  declined  to  direct  that  an  order, 
•xtingoiahing  a  husband's  interest  in  the  settlement, 
had  tbe  effect  of  determining  a  mortgage  made  by  the 
hnsband.  lu  Bradley  v.  Bradley,  an  application  to 
cancel  a  deed  giving  an  annuity  to  a  petitioner  who  had 
obtained  adivorce,  on  the  ground  that  she  was  unohatte, 
was  dismissed  by  reason  of  want  of  jarisdiotion  in  that 
Division.  In  Maton  v.  Maton  a  petition  for  divorce 
hrODght  by  a  hnsband  three  years  after  a  judicial 
4Mparation  on  tbe  same  delinqnenoy  was  dismissed  on 


tbe  ground  of  unreasonable  delay,  although  the  husband 
bad  hoped  his  wife  would  return.  In  the  Dougla*  tha 
owners  of  a  ship  sunk  in  a  collision,  as  to  which  notice 
had  been  given  to  the  harbour-master,  were  held  by  the 
Court  of  Appeal  not  liable  to  tbe  ownsra  of  another 
ship  which  ran  against  the  wreck  in  the  dark.  In 
Carpenter  v.  The  Solicitor  to  the  Treatury  the  bond  of  a 
guarantee  society  was  accepted  as  seonrity  for  a  receiver 
in  a  probate  action.  In  Horlcley  v.  Wyatt  a  legatee  nnder 
a  previous  will  was  condemned  in  costs  in  an  action  of 
probate,  although  he  gave  notice  that  be  only  intended 
to  cross-examine.  In  Jonet  v.  Jonei  it  was  laid  down 
that  the  assignee  of  the  heir-at-law  cannot  be  cited 
under  20  &  21  Vict.,  o.  77,  in  an  action  for  the  revocatioa 
of  a  will  dealing  only  with  real  estate. 

Of  tbe  Magistrates'  Oases,  Regina  v.  Randltey  decides 
that  a  member  of  a  town  connoil  is  not  disqualified  to 
hear  a  snmmons  for  non-payment  of  the  borongh  rate. 
In  Bcmee  v.  Fairhunt  an  attendance  order  made  nnder 
the  Education  Act  against  a  father  was  held  not 
enforceable  against  the  mother  on  his  death.  In  the 
case  of  Rt  Clem  it  was  held  that  the  Iiicensing  Act, 
which  imposes  floe  "or"  imprisonment  (or  a  sale 
withont  license,  does  not  aatborise  a  fine  with  imprison- 
ment in  default  of  payment. — Lav  Journal. 


THE  INCOBPORATED  LAW  SOCIETT. 

Mr.  Henry  T.  Dix  has  been  eleoted  President,  and 
Messrs.  Oalloway  and  Patrick  Maxwell,  Vioe-Presideuts 
of  the  Society  for  the  enaning  year. 


SUPREME  COURT  OF  QUEENSLAND. 

[From  tlis  QfteentiaJit  Law  /oumo^] 

O'KAm  V.  Sbllhsw  and  othsbb. 

Sept.  5,  1882.— 54  Edviard  111.,  c.  1—11  Vie.,  No.  IS. 

In  an  information  laid  under  S4  Edward  III.,  cap.  1,  the 
word*  complained  of  thould  be  tet  out ;  and  upon  an  objection 
being  taking  to  the  ii^ormation  on  the  above  ground,  the 
magistrate*  *hould  make  a  diitinet  charge,  wAicA  th^  iKonld 
require  the  defendant  to  amwer. 

Unlet*  tome  eeriout  breach  of  (he  peace  he  Artoitened  or 
likely  to,ariie,  turetietfor  good  behaviour,  at  dittingui*Ked 
from  turetiet  to  keep  the  peace,  ihould  be  teldom  or  never 
required  by  juttieet.    Haylock  v.  Sparke  commented  upon. 

The  juritdiction  given  to  Juttieet  under  34  Edward  Ifl.,i» 
reepect  to  drfamatory  libel,  i*  now  in  abeyanee  in  Queeneland 
by  rea*on  of  the  provition*  of  11  Vie.,  No.  IS  (The  Defama- 
tion Act). 

Held,  however,  ih(U  upon  a  eomvietion  for  d^^amatory 
libel,  when  the  defendant  hat  had  an  opportunity  of  uting  hit 
ttatutory  privilege,  the  judge  may  require  luretiu  for  good 
behaviour. 

This  was  a  motion  to  make  absolute  a  rule  niri  for  a 
writ  of  prohibition  against  Philip  Bellheim,  and  other 
instices,  and  William  Pritchard  Morgan,  all  of  Charters 
lowers,  prohibiting  them  from  proceeding  on  an  order 
made  by  the  said  justices  on  the  12ih  day  of  May,  1883, 
by  which  tbe  appellant,  Ibadeus  O'Kane,  editor  and 
proprietor  of  tbe  NorlXern  Mi%ir  newspaper,  was  bound 
over,  himself  in  £100,  with  two  sureties  of  £50  each,  to 
be  of  good  behaviour,  towards  Morgan  and  other  liege 
subjeots  of  her  Majesty  for  a  period  of  twelve  months ; 
in  default,  to  be  imprisoned  for  twelve  montba 

The  information  under  which  the  msgiatratws  acted 
was  laid  nnder  34  Edward  III.,  cap.  L 

Tbe  informatioo  charged  the  defendant  that  he  "  did 
on  the  9th  day  of  Ixay,  1883,  at  Charters  Towers,  and  on 
other  and  divers  occasions  make  use  of,  and  has  for  a 
long  time  continued  a  oonrse  of  conduct  of  nnmaonerly 
and  quarrelsome  words  towards  one  William  Pritchard 
Morgan,  of  Charters  Towers,  tending  directly  to  a 
breaoh  of  the  peaee."  The  rale  ntw  waa  granted  at  the 
last  sittings  of  the  court,  on  the  following  grounds : — 
(1)  that  tbe  information  did  not  disoloaa  that  tb« 
defendant  was  "  not  of  good  fame  "  within  the  meaning 
of  the  Btatute  84  Edward  IIL ;  ^3)  that  the  evidence  did 
not  support  the  motion ;  (S)  that  the  evidenoa  did  not 
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jllsologe  any  faots  aathorialng  the  jastices  to  order  the 
debncUot  to  And  Boreties  for  his  good  behaTioor;  and 
(4)  that  the  order  doeg  not  show  any  sneh  aathority. 

GriJUh,  Q.C.I  DOW  moved  the  role  absolate. 
.  Co^itr,  A.G.,  eoHtra,  cited  ffaplock  v.  SpaHte,  1  £.  AB., 
471 ;  OD  which  anthority  be  anbmitted  that  proof  of  a 
persistent  writing  of  defamatory  words  was  saffieient 
to  give  tlie  jostioes  joriadiotion  nnder  the  Aot,  and  that 
•  greater  aggregate  of  vile  slanders  against  an  individaal 
than  tboee  which  gave  rise  to  this  action  oould  not  be 
got  together ;  the  malice,  he  snbmitted,  was  perfectly 
evident,  since  there  was  evidence  of  nineteen  distinct 
defamatory  articles,  and  some  of  the  pnblioations  cod- 
tuned  a  dosen  difierent  libels.  Be  farther  contended 
that  the  oifence  complained  of  need  not  necessarily 
ennsist  of  spoken  words,  bat  that  a  continned  coarse  of 
writing  was  saffieient.  As  to  the  objection  to  the 
information  he  contended  that  no  informatioD  was 
necessary  in  sach  a  case,  bat  that  a  person  might  make 
a  complaint,  and  he  quoted  from  Haylade  v.  Sparkt, 
mjpra,  p.  487.  In  oonolnaion,  he  sabmitted  that  there 
mi  saffieient  evidence  to  sapport  the  information,  that 
the  joatioes  had  j  ariadiction  ,and  that  there  was  a  proper 
•Mroiss  of  snch  jnrisdiatioo. 

OrijjjUh,  Q.O.,  in  reply,  sabmitted  that  Haphds  t. 
Bparhe  was  the  only  modem  case  on  the  sahjeot,  and 
that  that  case  was  an  anthority  that  the  jastice  did  not 
exceed  his  jarisdlction  althoagh  he  showed  a  want  of 
discretion  in  exercising  his  powers  tor  sach  defamation 
as  was  shown  in  the  case ;  bat  it  w»s  not  an  aathority 
loT  the  proposition  that  the  jarisdiotion  to  reqnire 
anreties  might  lie  exercised  by  jnstioes  in  the  case  of 
defamatory  libels;  that  there  was  a  great  difference 
between  scrawling  abont  the  streets  and  the  pnblication 
of  matter  in  a  newspaper.  He  snbmitted  that  the 
Boart  wonld  find  on  examination  thst  the  anthorities 
ooald  all  be  traced  back  to  a  case  in  the  Star  Obamber, 
*ad  he  referred  to  the  following  anthorities — Hawkins' 
Fleas  of  the  Crown,  Bk.  1,  ch.  28,  sections  8  dr  4  -,  vol.  1, 

5.  488 ;  Oomyn's  Digest  Forcible  Entry,  D.  25 ;  Barn's 
astioes,  vol.  6,  763— as  to  libellers,  and  he  contended 
that  the  jastices  had  no  jurisdiction  in  snch  a  matter  as 
that  oomplaloed  of  in  this  case. 

LIU.ST,  C.J.,  requested  connsel  to  argne  the  point 
whether  there  was  anything  in  oar  JDafamat-on  Act  with 
which  the  jarisdiotioo  exercised  by  the  jantioes  in  this 
case  was  inconsistent 

Oriflth,  Q.C.,  contended  at  length  that  the  two 
ttibonals  oonld  not  stand  together,  and  that  the  Joris- 
dictlon  given  to  jnstioes  by  the  old  Aot  of  Edward  III. 
was  inoonsiHteut  with  the  statatory  law  of  tbe  colony. 

Cooper,  A.O.,  sabmitted  that  oar  Defamation  Aot  did 
not  take  away  the  right  to  proceed  against  the  defendant 
fbr  a  pablio  offenoe  nnder  the  atatate  of  Edward  HI. 
He  referred  to  the  5th  and  6th  sections  of  the  Tagraooy 
Aot. 

LiLLBT,  C.7. :— The  appHeant,  O'Kane,  was  the  printer 
ftnd  pnblisher  of  the  Northen  Miner  newspaper  on  the 
12th   May  last  when  he   was  brought  before  certain 

JOHtioes  of  the  peace  on  an  information  by  the  rsspom- 
lent,  Morgan,  that  be,  CKEane  "did  make  ase  of,  and 
bad  for  a  time  oontinned  a  coarse  of  oondnet  of 
unmannerly  and  qnarrelsome  words  tending  directly 
to  a  breach  of  the  peaoe."  The  jastices  apon  this 
Mmplaint  ordered  him  to  be  of  good  bebavinorfor  tw«We 
months, «nd  for  that  parpose  to  enter  into  a  recognicanee 
tat  that  period,  himself  fn  the  sam  of  £100,  and 
to  find  two  sureties  of  £50  each,  and  in  default  to  be 
fanprisoned  nntil  he  compHed  with  the  order ;  snch  im- 
prisonment not  to  exceed  twelve  months.  The  jnstioes 
assnmed  to  ezeroise  jorisdictloo  under  the  statute  84 
Edward  m..  cap.  I,  which  empowers  justices  to  bind 
over  to  the  good  behaviour  towards  the  sovereign  and 
his  people  an  them  that  be  not  of  good  fame,  wherever 
they  be  fonnd,  to  the  intent  that  tbe  people  be  not 
troubled  or  endangered,  nor  the  peace  dfminisbed,  ftc, 
tto.  At  the  June  sitting  of  this  oourt  a  rale  rM  for  a 
ftrobibition  against  the  respondent  and  the  jastices  pro- 
ceeding on  the  order  in  the  court  below  was  granted  on 
■everu  gronnds,  tbe  OMst  {mportont  beiDg  the  first  and 


third,  which  are  these; — 1st,  that  the  information  doe* 
Dot  disolose  that  the  defendant  was  not  ot  good  fame 
witliin  the  statute ;  and  8rd,  that  the  nvideaee  does  not 
disclose  any  facts  anthorising  the  jnstiaes  to  order  tha 
defendant  to  find  suretiee  for  good  behaviour.  Tha 
statnto  of  Edward  does  net  raqnire  any  iaformacion  at 
eomplaint  in  writing,  and  a  jnstioe  way,  on  vlaw  at  any 
misoondnot  within  that  Ast,  requlDS  soracisa  for  good 
behaviour.  Tbe  infortnatiBD  waa,  liewavsr,  ia  writiotj, 
and  is  oieariy  bad  {BradUmgk  v.  The  Qutrnt,  8  Q.  B.  D.. 
607).  The  words  oompiained  of  should  have  beaa  set 
ont.  Aa  it  ia,  tha  information  diaeloaea  oo  ofienoa  or 
misoondaet  ameoaUe  to  the  law.  On  this  objeetion 
being  urged,  aa  it  wat^  before  the  magistrates,  they 
should  have  made  a  distinot  charge,  and  required 
the  defendant  to  answer  it.  This  they  ooald  Iiava  dona 
mUanter,  hot  they  proceeded  to  hear  tha  oaaa  apon  an 
information  which  gave  the  defendant  na  kaowlad^  at 
tiie  offence  or  misoondaet  imputed  to  blm.  He  bad  thua 
no  opportunity  to  stiape  hie  defeeea,  or  to  sift  tiM  avt- 
denoe  of  Ae  witnesses  against  him.  A  oom(daiDt  or 
efaaige  is  the  -foundatioa  of  every  aaaamary  preaaediag 
before  juatioes,  whether  it  be  required  by  atatota  or  cot. 
B  required  by  the  atatuta  oreating  tha  c^anae  aona- 
plained  of  to  be  in  any  partionlar  femi'  ar  in  arritlng.  or 
on  oath,  &e.,  the  prooedare  reqaired  1^  the  Act  must  ba 
followed.  Then  tha  result  of  the  aathoiltias  ia  tbia : — 
If  the  defendant  appears  before  tha  jaatieaa  and  tUta 
information  ia  deteotive  in  aubataaoe  or  form,  ba  may 
nevertheleaa  be  then  and  there  properly  charged,  and 
the  eaae  may  be  heard  nnleaa  an  aajoiimmant  ba  gtantad 
by  reaaon  of  such  defect  or  inegniarity.  The  dcCendaat 
may,  neverthelees,  waive  it  either  axprasaly  or  by 
oondnet,  aa  by  allowing  tha  hearing  to  prooeed  without 
objection,  by  eni8s.examjnine  witaeaaea  or  calling  evi- 
dence for  bis  defence,  Ac.  {TheQuettt  v.  Bugket,  4  Q.  B. 
D.,614;  Slake  v.  Beeek,  1  Bs.  D.,  820).  In  eileot  tha 
original  information  or  eomplaint  eeaaea  to  ba  practi- 
cally material  when  "  it  baa  performed  ita  twofold  sSeot 
of  informing  the  defendant  of  tbe  nature  of  the  oom- 
plaint  agalnat  him  and  proooring  or  enforcing  hia 
appearance  "  {Reg.  v.  Paget,  8  Q.  B.  D.,  per  Field,  J.,  165). 
The  information  or  charge  may  be  made  in  the  preeauoa 
of  the  accused,  and  he  may  be  then  and  there  eallad 
apon  to  answer  it ;  bnt  it  must  be  of  an  offenoe  or 
misoondnot  known  to  tbe  law.  Now,  in  this  oaae,  th» 
jttstiees  npheld  tlia  insoffioieDt  inforaaatioa  and  pro- 
ceeded to  hear  and  adjadioaM  on  tha  oaaa.  Tha  d«ten> 
dant  not  only  iasiated  on  hia  objection  to  the  iafonaa- 
tioo,  bnt  urged  that  there  w«8  no  eharge.  Mr.  Mataland, 
his  attorney,  aaid,  "  I  have  nothing  to  anawar."  Mo 
eharge  waa  thereafter  made  against  the  dafeodant,  he 
aaked  no  qaestioDs,oaUed  no  witnaaoaa,  made  nodefaiioe, 
and  did  nothing  to  waive  his  right  to  a  ragular  hearing, 
or  to  el^eet  to  the  ttregulavl^  at  tha  praaaodfaig  in  the 
eonrt  below.  It  ia  a  prinoipla  of  natoral  jnatlea,  aa  aaaU 
aa  of  law,  that  a  man  moat  know  of  what  ba  ia  aoaoaad 
before  he  oan  be  called  apon  to  anawer  iL  Theia  waaa 
failure  to  obaarve  thia  elementary  rata  in  thia  inataDOa, 
and  the  applicant's  objection  aomat  prevail.  Thiawonld 
be  safSoieot  to  diapoae  of  th«  oaaa  at  this  tima,  and  to 
entitle  the  applieant  O'Kane  to  ear  jadgmant. 

Bnt  the  third  ground  of  the  rule  covara,  althoagh  it 
doea  not  pointedly  atate,  another  and  important  qoaa- 
tion— that  is,  whether  the  jastices  had  jarisdiotion  to 
require  soretieR  for  good  behavioar  In  this  instance  nndar 
tbe  statute  of  Edward  III.  The  eooaplaint  before  tbMa 
waa,  as  tha  evidenee  shows,  founded  on  a  persistent 
course  of  alleged  libels  upon  Morgan  and  otaera  pub- 
lished by  the  defendant  in  tbe  iVarfAsm  Mimtr.  It  baa 
been  urged  upon  va  that  the  statate  ia  old  aad  act 
adapted  to  the  oiroamstaTioes  of  onr  modem  aoeialy. 
Our  laws  do  not  die  of  oid  age,  but  speak  on  from  day 
to  day,  and  cease  only  to  be  potent  when  the  oflaaoea 
which  thay  condemn  no  longer  ezlBt.  When  aoeiaty 
reforma  itself,  a  law  may  oeaae  to  he  appUeabla  to  ita 
then  oooditienB,  bat  it  ramalna  in  tha  armaary  of 
judicial  weapoos  available  for  use  ahonld  the  need  o<  it 
again  arise.  It  is  true  that  maoy  Of  tbe  inatannaa  ot 
miaeoadoot  whieb  vara  lMnnaiil|y  viiitaA   oiutac  th* 
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■tAtate  of  Edvrard  IIL,  being  manl;  braaohaa  of  mondt 
or  good  maaiien^  or  tegalatod  dow  by  other  legislatioo, 
•re  no  longer  daait  with  ander  that  anoiant  atiutate,  and 
it  may  be  laid  down  tor  the  KBidanoa  of  magiatrataa 
that  nnleia  acme  aeriona  braaoh  «rf  the  peaae  be  threat- 
ened or  likely  to  ariae,  aiuetiea  tat  goodbtkawumr,  aa  dia- 
tingaiahed  from  aaretiea  to  kt^  Aa  paoot,  ahoold  be 
■eldom  or  never  reqoired.  Bat  the  mere  antiqoity  of  the 
law  ean  Bevar  ba  aooepted  as  proof  of  ita  having  oeaaed 
to  esiat.  It  tbia were  ao,  all  oaraocient  chartered  Tibertiea 
might  be  jadioially  repealed.  We  treat  this  argomant 
more  folly  than  it  OMrita  from  intrinida  value,  beoaoae 
even  jociea  are  now  invited  at  timea  to  diaregard  the 
law  beoanaa  it  ia  old,  or  haa  never  been  pat  in  foxoe,  a 
line  of  dafenoe  which  jadgea  invariably  reprove,  and  the 
inherent  immorality  of  which  oaonot  be  too  atroogly 
aondemned  aa  a  aolieitation  to  jodioial  peijnry  on  the 
part  of  jaiora.  Nor  can  we  yield,  in  thia  inatance  at 
leut,  to  the  argoment  that  the  i tatata  would  be  inap- 
plioaMe  to  the  aooial  eonditioaa  of  oar  day.  80  lately 
•a  1868,  in  the  case  of  HatUtdc  v.  Sparkt,  1  £.  A  B.,  471, 
the  eoort  of  Qaeen'a  Benoh,  oompoaed  of  Iiord  Oampbell, 
OJ.,  and  Joaticea  Wigbtman,  Erie,  and  Coleridge,  after 
ftreviaw  «t  the  aathoritiea,  gave  this  jadgment:— "  Upon 
the  whole  it  appear*  to  na  that  a  jostiee  of  the  peaoe 
haa  jonadiitioo  to  Nqnira  aaretiea  for  good  behaviour 
In  soma  oaaea  of  libel  agaiuat  private  individnala," 
adding,  "there  waa,  in  oar  opiaion,  a  great  want  of 
diaoretion  in  requiring  aorettea  on  anoh  an  occasion." 
There  ia  nothing  in  the  atate  of  society  which,  in 
onr  time,  wontd  render  thia  mode  of  repressing  libels 
obsolete.  It  will  ba  observed,  however,  how  eaati- 
ausly  the  jadgment  in  that  caae  is  limited  to  "  some 
eaaea  of  libel."  Bnt  a  more  important  question  was 
snggested  from  the  bench  daring  the  argument  of  the 
preseot  case  before  us — namely,  Is  the  exercise  of  this 
Jurisdiction  under  the  statute  of  Edward  oonsistent 
with  certain  new  rights  and  privilegea  given  to  defen- 
dants by  our  modem  legislation  on  the  aubjeot  of 
defamatory  libel  ?  Down  to  the  year  1848,  when  Lord 
Oampbell's  Axit  was  passed  "  for  the  better  protection 
of  private  character,  and  for  more  effectually  aeonring 
the  liberty  of  the  press,  and  for  preventing  abuses  in 
wteroisinK  the  aaid  liberty,"  the  tenth  of  the  libel  was 
no  defence  in  any  proceeding  in  the  criminal  jnriadiction, 
where  it  was  indeed  held,  "  the  greater  the  tmth  the 
greater  the  libel,"  whether  before  jnstices  or  in  the 
snperior  oonrta.  By  the  last-mentioned  Act  (ft  A  7  Vic, 
eap.  96),  section  6,  the  defendant  aoqnirad  the  new 
right,  under  the  ooaditloaa  imposed  by  the  atatute,  to 
plead  in  a  oriminal  ease  the  truth  o(  the  matters 
obargad,  and  that  it  waa  for  the  public  benefit  that  the 
•aid  matters  ahoald  be  published.  We  copied  that 
legieUtioa  by  seotian  10  of  onr  Act  (11  Via,  No.  18), 
intitaled  "An  Act  10  aoMnd  the  law  respecting  defama- 
tory worda  aad  libel.''  Tbe  purposea  in  view  were  the 
aame  aa  thoae  ooatentplated  by  Lord  Campbell's  Aot. 
]>e(an>ati)ry  libels  are  oriminal  because  of  their  ten- 
daoey  to  provoke  bre«ohea  of  the  peaoe.  If  the  libel 
be  tme,  and  the  pablioation  of  it  be  beneflolal  to 
tha  pnblic,  it  nwasea  to  be  an  object  of  animadver- 
sion to  the  oriminal  or  civil  law  of  this  oolouy 
(seetiona  4  and  10  of  11  Via,  No.  18).  Whether 
the  proceeding  be  civil  or  oriminal,  than  there  is 
a  clear  right  given  to  the  defendant  to  plead  and 
prove  the  trutli  of  the  libel  and  its  public  advan- 
tage. When  onee  the  defendant  has  established  this 
poaitiott  his  imannity  ia  eomplete;  he  is  not  xe- 
qaired  to  snSer  any  [mblie  poaiahment  ec  raatraiot,  or 
to  compensate  any  private  injury.    But  joatioea  of  the 

Siaea  have  no  jariadictioo  to  inquire  into  tbe  truth  or 
laehood  of  the  aUai^d  libel  (S€f.  v.  Tovmmd,  4  F.  (fe  F., 
1089 ;  Seff.  v.  SirJioitrt  Card*m,-6  Q.  B.  D..  1).  It  follows 
tkat  if  proeeediogs  be  taken  in  any  court  in  which  the 
piisilege  eannot  beaaaerted,  thattribnnal  has  not  jnris- 
jliotiaa  orver  ttie  matter.  The  privilege  goea  to  the  root 
of  thn  obaqge ;  it  ia  aa  general  aa  the  Uw  and  cannot 
ba  taken  aiwaiy  from  tbe  defendant  by  any  oboioa  of 
jaiiadietion.by  thaproaeentor.  We  think  tbe  worda  in 
•acAat^gi«ioi(tb«pBiTi)«ge  "«Btba  trial  «l  any  isdiet* 


ment,  or  informatiou  for  a  defamatory  libel,  the  defen- 
dant having  pleaded  such  plea  as  hereinafter  mentioned, 
the  truth  of  tbe  matter  charged  may  be  inquired  into, 
must  not  be  too  narrowly  or  tecbnloaUy  oonstrued  to 
limitk  or  deprive  the  defendant  of,  the  new  righik 
Whether  the  proceeding  is  by  intormatjon  ex  tfiao  beloia 
the  Supreme  Ooart,  or  written  or  oral  before  a  jastioe  ot 
the  peaca„or  whether  the  justice  informed  himself  by  hia 
own  view,  tlie  right  to  plead  the  truth,  either  in  writing 
or  orally,  or  to  olaim  the  benefit  ot  this  defence,  seems  to 
OB  to  be  indefeaaiUe,  except  by  the  defendant  himself. 
Any  omisaion  on  the  ^art  of  the  defendant  to  assert  it 
in  the  court  b^w  would  ba  immaterial,  as  the  joatioea 
have  no  jurisdiction  to  try  the  qoeation  upon  which  it 
depends.  lodeed  we  are  reqairad  to  observe  for  our. 
selves  any  defect  or  excess  of  jurisdiotioo,  and  to  keep 
interior  courts  within  their  powers  {Reg.  v.  Barton,  Suf, 
OL,  Q.  L.  J.  Reports,  Supp.  16, 8th  Aug.,  1879).  In  the 
ease  of  Haflack  v.  Sixurlce  no  point  was  made  aa  to  tha 
effect  ot  Lord  OampbeU'a  Act  on  the  jurisdiotion  of 
jnstioea  under  the  statute  ot  Edward  in  oasaa  ot 
defamatory  libel,  and  the  learned  judge  whose  name  ia 
associated  with  the  Act,  and  who  delivered  the  iud^- 
ment  of  the  court,  did  not  at  any  time  advert  to  it. 
The  case  is  one  whioh  may  possibly  stand  upon  its  own 
facts.  We  certainly  do  not  think  the  case  an  authority 
in  this  oolony  under  the  oiroumstanoes  disclosed  in  the 

£  resent  matter,  and  we  think  it  ia  a  decision  likely  to 
B  very  strictly  limited  by  the  English  courts,  not  only 
to  "  some,"  but  to  few,  if,  indeed,  it  be  hervaf ter  applied 
to  any,  oases  of  defamatory  libel.  It  might  have  been 
well  if  the  judges  had  shown  wha''  limitation  they  oon- 
eeived  the  law  had  plaoed  upon  the  jurisdiction  of 
joaticea  of  the  peace  in  oases  of  defamatory  libel  under 
tbe  statute  of  Edward.  Did  the  jurisdiotion  depend  in 
their  opinion  npon  the  greater  or  less  malignancy  or 
frequency  ot  the  libel,  or  its  more  or  leas  potent  tendency 
to  provoke  a  breaoh  of  the  peace,  to  disturb  the  good 
order  and  peace  ot  society  f  But  the  answer  to  thia 
suggestion  is  that  all  libels  are  restrained  beoanse  of 
their  tendency  to  incite  to  breaches  ot  the  peace ;  thia 
is  the  reason  of  their  being  treated  penally,  or  criminally, 
and  the  gravamen  of  the  misoondnct  for  whioh  sureties 
are  required.  We  do  not  think  that  Fox's  Act,  which 
preceded  Lord  Campbell's,  made  any  change  or  limita- 
tion ot  the  justices'  jurisdiction.  They  had  to  decide 
the  question  of  libel  or  no  libel  before  that  atatnte  waa 
paaaed,  and  tbe  only  effect  ot  the  Act  ia  to  provide  that 
upon  the  trial  of  an  indictment  or  information  foe 
making  or  publishing  any  libel  the  jury  impanelled  may 
give  their  verdict  npon  the  whole  matter  in  issue,  and 
shall  not  be  required  by  the  court  or  judge  to  find  tho 
defendant  guilty,  merely  on  the  proof  ol  the  publication 
by  such  defendant  ot  the  paper  charged  to  be  a  IUmL 
Tha  statute  merely  removea  the  reaponaibility  of  decid- 
ing the  ultimate  issoeof  "hhelor  no  libel"  from  tho 
presiding  jndge  to  the  jury,  who  are  the  jodfies  v>ho 
decide  questions  of  fact  under  onr  law,  where  a  trial 
takes  place  before  tbem.  The  statute  makea  a  new 
division  of  responsibility,  but  not  a  ohange  of  an  old 
jurisdiction,  or  the  creation  of  a  new  right  inooosistent 
with  its  exercise.  We  are  aware  that  aome  text  writers 
incline  to  tbe  opinion  that  Fox's  Act  limited  the  juris- 
diction  of  jusiicea  to  take  sureties  in  oaaea  ot  Ul>el.  W« 
cannot  agree  with  them.  They  do  not,  observe  tha 
effect  of  Lord  Campbell's  Act  on  this  new  qoestion  o( 
jurisdiction.  Our  statute  following  in  point  of  time 
liord  Compbell's,  ia  eesentiaUy  different  from  Fox'a 
Act.  It  oreatea,  aa  we  have  seen,  a  new  right  incooaia' 
tent  with  tbe  old  jorisdiotion  of  the  jnatices,  and  not 
cognizable  by  tbem.  It  would  seem  strange  that  the 
Legislature  utoold  render  a  defendant  dispnaishahla  for 
a  publication  beneficial  to^the  public  it  he  be  charged 
with  it  in  any  court,  or  iMfora  any  judge  except  a  justice 
of  tbe  peaosL  and  liable  to  find  heavy  anretMS  or  to  be 
imprisoned  tor  default  it  bronght  before  snob  joatioa  It 
seems  the  more  reasonable  interpretation  of  the  law 
that,  iaasmnoh  aa  the  tmth  ia  a  defence  ia  every  oaaa 
of  defamatory  libel,  there  ia  not  any  case  ot  the  kind 
oogn  liable  betota  a  tribaaii  which  tana  na  jurisdiotioa  to 
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tak*  evMaiiae  apon  the  matter  whieh  is  «zenlpktory  it 
tMe,  Mid  tbkt  it  mmt  be  regarded  as  the  law  of  this 
wlony  that  tbe  jatwdiotion  of  jastieaa  on  a  orimioal 
obarH*  ia  re«p«ctot  defamatory  libel  is  oonfiDed  to  sead- 
iBff  it  for  trial  before  the  conrt  whioh  has  jndioiat 
oogatMnoe  of  it,  aod  wfaare  it  may  be  fally  and  finally 
keard.  We-attaoh  no  imixntanoe  to  the  seotimental 
atf^flMDt  tb*t  tb*  jorisdiotion  of  the  jastioee  over  libels 
Miema  to  have  been  first  exereised  in  the  Star  Chamber. 
That  oaart  waa  Roppreeeed  for  its  exemise  of  arbitrary 
authority  and  for  its  ezoeasive  pnoisbments,  bat  the 
good  and  aatatary  portion  of  it*  onmiBBl  jarisdiotion  re- 
«wted  to,  or  was  abeorbed  by,  and  has  einoe  been  ad- 
KiiBiatered  in,  the  Oonrt  of  Qaeen'a  Benoh,  whose 
jurfsdiotion  we  ezeroise  here.  Upon  a  conviction  for 
defamatory  libel,  when  tbe  defendant  has  had  an 
•pportnnity  of  nsing  his  statutory  privilege,  the  jodge 
amy  require  sureties  for  good  bebavioar ;  there  is,  there- 
fers,  ample  power  to  repress  persisteDt  or  daogeroae 
defamatory  libels.  We  asstime,  as  we  think  we  are 
bonnd  to  do,  these  being  printed  libels,  that  tbe  defeo- 
dant  has  complied  vrith  the  laws  relating  to  licensed 
prlDCing;  that  he  is,  in  fact,  lawfally  porsning  his 
calling,  and  is  entitled  to  the  privileges  and  advautages 
of  onr  statute  (seotion  16).  Oar  jadgment  in  this  case 
is  restricted  to  instances  of  diefamatory  libel.  Upon  tbe 
^hole,  then,  we  think,  that  ao  long  as  onr  Act  11  Vict., 
No.  18,  is  in  force,  the  jarisdiotion  of  jnstioes  of  the 
tteaee  under  the  statute  of  Edward,  in  respeot  of 
defamatory  libels,  mast  be  regarded  as  at  least  in 
abeyance,  and  the  rule  for  a  prohibition  in  this  case 
must  be  made  absolute.  Looking  at  all  the  oironm- 
stances,  however,  we  give  the  applicant  O'Eane  no  costs; 
and  considering  the  difficult  nature  of  the  question  for 
decision,  and  believing  that  the  justices  and  Morgan 
bona  fide  thought  there  was  jurisdiction  to  deal  with  the 
ease,  we  restrain  the  applicant  from  commencing  any 
action  against  the  magistrates  or  the  respondent  Morgan 
in  respect  of  tbe  proceedings  below  (14  Yiot.,  c  43, 
Motion  12). 


THE  SETTLED  LAND  ACT.— VL 

iCimHnued/ram  page  G91,  ante.) 
Street!  and  Open  Spaces  (Sect.  16). 

The  statutory  power  does  not  enable  dedication  of 
My  land  for  public  building,  ohorcb,  chapel,  or  acbool 
toomfwce  David,  iii.  1093) ;  also  land  can  only  be  given 
for  tlte  general  beaeflt  of  the  residents  of  the  settled 
land.  This  will  doubtless  be  sufficient  in  most  settle' 
ments,  bat  sometimes  in  large  properties  it  is  thonght 
desirable  to  enable  limited  owners  to  make  gifts  of  land 
generally  for  certain  pnhlie  purposes,  placing  a  limit  on 
the  amount  to  be  given,  either  on  each  donation  or  on 
tba  total.    For  forms  see  David,  iii.  1211 ;  Prid.  ij.  316, 

By  the  Places  of  Worship  Sites  Acts,  1873, 1882  (36  & 
87  Vict.,  0.  50 ;  45  A  46  Vict.,  o.  21),  a  tenant  for  life  can 
with  concurrence  of  persons  next  entitled  in  remainder, 
give  or  sell  land,  not  exceeding  an  acre,  for  site  for  ohnroh 
OB  other  place  of  Divine  worship,  or  for  minister's 
residence,  or  for  a  barial  plaoe.  Any  number  of  sites 
may  l>e  ao  given,  but  none  must  exceed  one  acre.  Sect, 
S  ot  the  latter  Act  pfovides  for  case  where  the  remain- 
derman is  unbom,  nnasoertaiiied,  <fto.  See  Law  Timm, 
Sept.  3, 1683,  page  806 ;  and  Jie  Marquit  rf  Saiubury  (84 
Ij.  T.  Rep.  N.  S.  £ ;  S  Cb.  Di  v.  39).  Ibere  are  provisions 
tor  rsterter  ia  ease  the  land  is  need  for  parpoaes  other 
Hbtn  those  for  wUoh  it  is  given. 

By  the  School  Sites  Act,  1841  (4  A  5  Vict.,  o.  38),  s.  2, 
tenaat  for  life  may  give  an  acre  of  land  for  school  or 
waidMieB  for  master  or  misimss,  or  otherwise  for  educa- 
ttoa  of  the  poor;  bat  tbe  person  next  entitled  in 
reilMiinder  in  lee  or  tail  most  joio,  and  if  the  land  oeases 
to  be  assd  for  sooh  eduoational  purposes  it  reverts, 
Any  number  .of  soch  granca  may  be  ouide,  hot  only  one 
ift  eaeh  parish  (sect.  9,  and  12  <fe  13  Vict.,  c  49,  s.  3). 
Pferisti  means  eoolesiastioal  district  (14  A  16  Vic,  o.  34). 
See  Oki«ty%  Stat.  ii.  788..798. 
.  -MIEe  hAva  ttot  ima  atteatpted .  to  Bmnnanae  these 


Acts :  onr  purpose  is  only  to  eall  the  attention  of  tbe 
draftsman  to  them,  as  tbey  wili  in  some  cases  render 
additional  powers  needless,  and  in  others  afford  an 
easy  mode  of  giving  such  additioaal  powers.  Thus  a 
settlor  may  give  to  every  person  being  seised  or  entitled 
for  life  to  the  property  within  the  meaning  of  the  Plaeea 
of  Worship  Sites  Acts,  and  having  tiie  benefleial  interest 
therein,  and  being  in  posseasion  for  the  time  being,  and 
of  foil  age,  power  to  make  snob  oonveyances  by  way  of 
gift,  sale,  or  exchange  as  therein  mentioned,  without 
the  consent  of  the  remainderman  or  any  other  person. 
In  drafting  olanses  of  this  deecription  it  most  be 
remembered  that  tenant  for  life  under  the  S.  L.  Act 
has  a  vary  wide  meaning,  and  that,  if  the  pbraae  ia 
need  vaguely  in  a  settlement,  it  may  be  constraed  as  in 
the  Act  (see  sect.  67),  sltbongh  the  ptirase  is  really 
intended  to  be  nsed  either  in  its  natural  sense,  or  in 
the  more  restricted  sense  in  which  it  is  nsed  in  some 
other  statute.  Also  in  giving  powers  of  donation  to 
"  persons  having  powers  at  tenant  for  life,"  the  trustees 
of  infant  tenant  lor  life  shonld  be  expreraly  included  or 
excluded.  Doubtless  sect  60  inolades  them,  yet  where 
the  power  to  be  couferred  is  of  donation,  and  not  of 
administration,  a  doubt  might  be  raised.  In  fact,  in 
many  eases  it  will  be  well  to  specify  the  tmsteea.  The 
committee  of  a  lunatic  can  only  act  with  an  order  ot 
the  conrt  (sect.  62),  so  he  is  ot  less  oonseqnence. 

Mortgage  (Sect.  l»). 

Tenant  for  life  may  raise  money  for  enfranchisement^ 
or  equality  of  exchange,  or  partition,  by  mortgage,  Ao. 

Tbe  enfranchisement  referred  to  is  that  of  lands  ot 
which  the  copyhold  intereot  belongs  to  tbe  settlement. 
Capital  money  may  be  spent  for  this  purpose  (seot.  31 
(v.i    Compare  David,  iii.  1022. 

The  conveyance  is  provided  for  by  seot.  30.  -  Notice 
must  be  given  to  the  trustees  (seot.  46).  Contracts  for 
mortgage  bind  snooessors  (seot.  31).  It  would  seem 
from  the  words  "  by  creation  of  a  term  of  years  .  .  . 
or  otherwise,"  in  sect.  18,  that  the  money  may  be  raised 
by  a  charge,  and  this  is  confirmed  by  the  power  to  oreato 
charges  in  sect.  20. 

No  provision  is  made  for  providing  money  for  th« 
renewal  of  leases;  where  the  settled  property  oomprisea 
sooh  leasehold  interests  provisions  shonld  be  inserted. 
See  form,  David.  1131.  It  will  seldom  be  worth  while 
to  insert  aay  such  provision  on  the  mere  ohanoe  that 
renewabie  leaseholds  may  be  purchased  ;  but  see  form 
David,  iii.  1022.  As  to  trusts  for  renewal,  see  Keeek  ▼. 
Sandford  (1  L.  O.  Eq.  53) ;  David,  iii.  605 ;  and  as  to 
oontribption  between  tenant  for  life  and  remaioderman, 
see  ib.  610-624 ;  Setoo,  1276 ;  Tudor  L.  C.  Conv.  90. 
33  &  24  Vict.,  a  145,  s.  8,  which  gave  power  to  trosteea 
to  renew,  and,  in  some  cases,  imposed  an  obligatioa 
upon  them  to  renew,  is  repealed ;  see  schedule  to  S.  Ia 
AJot,  and  seat.  64,  whioh  oontains  a  wide  saving  daaaoL 

Undivided  Share  (Seot.  19). 

Tbe  statutory  tenant  for  life  of  an  undivided  share 
may  act  either  alone  aader  sect-  2  (6)  with  respect  to 
his  own  share,  or  with  any  person  having  power  ot 
disposition  over  any  other  aadivided  share.  Xbas  he 
may,  if  he  possesses  a  half  share,  either  sell  his  half,  or 
join  with  the  other  person  in  selling  the  whole.  The 
other  person  may  be  abRolate  owner  or  statatory  tenaat 
for  life,  (bo.  The  partition  power  wili  be  exoeedingly 
osefal. 

Conusance  (Sept.  20). 

This  Mnpowers  tenaat  tor  life  to  convey  no  as  to  giva 
efisct  to  tbe  dispositiona  sanctioned  by  the  Act.  The 
deed  will  pass  the  land  free  from  the  limitations, 
powers,  and  provisiona,  estates,  Ac,  of  the  settlement; 
with  specified  ezcaptioDS  (sect.  30  (2) ;  and  see  sect.  83). 
Theaamesab.seotion  declares  what  estates  and intaraata 
will  have  priority  to  sooh  oooveyance,  and  theeeshonld 
be  carefully  noticed:  (1)  Estates,  &a,  having  priority 
to  tlM  settlement;  (3)  Estates  and  chaigea,  (ba,  for 
mooey  actually  raised  at  the  date  of  the  deed ;  and  (8) 
Leases,  easements,  Ac,  are  all  protected.  Secondly, 
titat  powers  of  joiotoiing  and  giving  portions,  aad  tema 
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to  seaure  them,  will  be  oTeiridden,  bot  not  mortgages  or 
ohargas  for  snofa  pnrpoaes  when  the  money  has  been 
actually  railed.  This  last  is  aatiafaotory.  See  JDavid. 
iii.  698, 1018 ;  Prid.  ii  817. 

The  phrase  "  money  aotaally  raised  "  oocnrs  again  in 
•eot.  S4,  bnt  there  "  and  remaining  anpaid  "  is  added. 

£aaementa  may  be  created  and  conveyed  (sect.  80  (1). 
As  to  diffieoltiee  in  oonoeKion  with  eaaemeote  aee 
David,  iii.  518,  note,  aod  elaborate  form  ti.  1218.  And 
see  now  as  to  ooDveyance  of  eaaements  by  way  of  oae, 
C.  A.  sect.  S2.  For  an  old  form  of  conveyance  of  ease- 
ment aee  David,  ii.  368.  For  a  new  form  aee  Oavanagh, 
67&  As  to  law  of  aasMnent>  see  Swrreji  v.  PiggM,  lodor 
It.  a  Oonv.  186. 

TiOe  Dud*. 

As  a  general  rale  legal  tenant  for  lite  has  the  oastody 
of  the  title  deeds,  except  he  has  been  gailty  of  miacoa- 
daot,  so  that  the  safety  of  the  deeds  is  eadangered,  oi 
it  becomes  necessary  for  the  ooort  to  have  possessioa  so 
as  to  administer  the  property :  (Tudor  L.  C.  Conv.,  3rd 
edit.  88 ;  Seton,  1266 ;  Ltatku  v.  Ltathtt,  86  L.  I.  Bep. 
N.  S.  646 ;  5  Ch.  Div.  221.) 

As  to  eqaitable  tenant  for  life  see  Ladji  LangdaU  v. 
Briggt  (2  Jar.  N.  S.  982 ;  26  L.  J.  27.  Ch. ;  8  De  Q.  M, <fe 
G.  391 ;  2  Sm.  &  O.  225).  A  dowerass  is  not  entitled  to 
their  oastody :  (Co.  Lilt.  32  i.)  When  the  statutory 
tenant  for  life  has  not  the  oastody  of  the  deeds  no  doabt 
the  trastees  will  be  bonnd  to  prodaoe  them  for  investi- 
gation on  any  parchase,  and  to  hand  over  thoee  to  which 
the  purchaser  is  entitled  (aee  Y.  &  P.  Act,  1874,  a.  2  (S) 
on  oompletion. 

As  to  eqaitable  mortgage  by  deposit  of  deads  sea 
Riumi  V.  iiiMKi  (1  Zi.  C.  Eq.  674,  678) ;  and  as  to  oon- 
strnctive  notice  of  claim  la  coosequeace  of  non-pro- 
duction of  deeds,  see  Lt  Ifevt  v.  Zc  Nme  {3  L.  O.  £q.  85, 
58),  and  Agra  Bank  v.  Barrg  (L.  Bep.  7  B.  135).  Ibis 
last  was  a  case  under  the  Irish  Registration  Act.  Bee 
now  as  to  oonstruotive  notice,  G.  A.  Am.,  a  8. 
(lb  6<  amMmiedJ 


ADULTERATION  IN  THE  OLDEN  TI&IE. 

As  early  as  the  reign  of  Edward  the  Confessor,  we 
find  it  recorded  in  Domesday  Book  that  in  the  city  of 
Chester  a  knavish  brewer,  "  malain  eatvinam  faeietu,  in 
cathedra pondiatur  ttereotU  " — in  other  words,  the  offender 
was  taken  round  the  town  in  the  cart  in  which  the 
refuse  of  the  place  had  been  oolleoted,  and  to  this  degra- 
dation was  often  added  oorporal  ohastlsament.  In 
many  towns  in  the  sixteenth  century,  we  find  "  ale- 
tasters,"  whose  duty  it  was  to  inspect  the  beer.  In  1629, 
for  esample,  the  Mayor  of  Ooildtord  ordered  that  the 
brewers  make  a  good  nsefal  ale,  aod  that  th*y  sell  none 
nntil  it  be  tasted  by  the  "  ale-taster."  The  ale  was  not 
only  tasted,  bnt  some  of  it  was  spilt  on  a  wooden  seat, 
and  on  the  wet  place  the  taster  sat,  attired  in  leathern 
breeobes,  then  common  enongb.  If  sugar  had  been 
added  to  the  beer,  the  taster  became  so  adherent,  that 
rising  was  diffionlt ;  but  if  sugar  had  not  been  added, 
it  was  then  considered  that  the  dried  extract  had  no 
afdhesive  property.  A  less  coarse,  bat  not  dissimilar, 
method  was  also  applied  by  the  earlier  inspectors  to 
test  the  purity  of  milk.  The  frauds  of  the  vintners  or 
wine  eellers  attracted  some  share  of  pnblio  attention  in 
tbe  sixteenth  and  seventeenth  centuries,  as  shown  by 
manicipal  records,  fugitive  tracts  and  broadsides.  In 
August,  1553,  a  certaiu  Paul  Barnardo  brought  into  the 
port  of  London  some  wine,  and  there  is  extant  an  order 
in  oooneil  direoting  tbe  Lord  Mayor  to  find  five  or  six 
vinlnaes  toraek  and  draw  tX  tba  said  pipeaof  wine  Into 
another  vessel,  and  to  certify  what  drags  or  ingredients 
they  found  in  the  said  wine  or  cask  to  sopbistleate  the 
Muna.  At  a  later  date  the  records  of  the  Ootnmon 
Coonoil  contain  a  oertifleata  from  the  Lord  Mayor  to 
tbe  lords  of  the  oonnoil,  stating  the  wines  of  a  oertain 
"  Petec  Van  Payne  "  had  been  drawn  oS  in  his  presence, 
and  that  in  eight  of  the  pipes  had  been  foand  bundles 
of  weeds,  in  foor  others  some  qaantitlea  of  aolphor,  in 
anothec  a  pieoe  of  mateb,  and  in  all  of  tbam  *  kind  of  | 


gravel  miztore  stiokiag  to  tbe  easks ;  that  they  war* 
ooneelved  to  be  on  wholesome  and  of  a  natare  similaB 
to  others  formerly  oondemned  and  dasizoyed.  In  "  TIm 
Searob  after  Olafet,"  by  Bioiucd  Amea.  a  tbin  qoactoy 
tbe  last  leal  is  ooeapied  by  the  tkdlowiog  advertis*. 
msnt: — ^"If  any  vintner,  wina«ooper,  Ac.,  boMreeik 
Wbiteohapel  and  Westminster  Abbey,  have  some  tana 
or  hogsheads  of  old  nob  nnadoltarated  olaret,-  and  wiUr 
sell  it  as  the  law  direots  foe  sixpeoee  per  qoart,  this  i* 
to  give  notice,  that  be  shall  have  atom  ooatomara  than 
half  his  profession,  and  bis  boase  be  as  fall  from 
morniDg  to  night  as  a  ooBventiole  or  Wrwtminstar  BaXk 
tbe  first  day  of  term."  Later,  tbe  viotners  bsnaia 
more  soieotiflo  in  their  operations.  Addison  (in  tha 
TaOer,  No.  ISl,  1710)  alluded  to  a  certain  fraternity  (4 
chemical  operators  who  wroagbt  nndargvonnd  in  boles^- 
caverns,  and  dark  ratiremeats  to  conceal  their  nysteriaa 
from  the  eyes  and  obaervations  of  maatdnd.  "  Ibesa 
subtle  philosophers  are  daily  employed  in  the  traoa. 
mutation  of  liquors,  and  by  the  power  of  magical  drag* 
and  incantations  raise  nnder  the  streets  of  London  tba 
choicest  pxoduota  of  tbe  hills  aod  valleys  of  Franca  t 
tbey  squeeze  Bordaanx  cat  of  the  sloe,  and  draw  cbaatr 
pagne  from  an  apple."— CbviUy  Bmttr'i  OateUe. 


ADMISSION  OF  A  SOLICITOR. 

Mr.  Thomas  Flyun,  has  been  admitted  a  Solicitor  o( 
tbe  Court  of  Jndioatnre,  Mr.  Flynn  was  for  many  yeaai 
the  Cooduotiog  Clerk  of  Mr.  H.  J.  P.  Wast,  Bolioi«o» 
President  of  the  Incorporated  Law  Society  of  Iralan^i 
to  whom  he  served  his  apprentioeehip.  He  was  awa(da4 
a  silver  medal  at  tbe  recent  Final  Examination. 


TEXT.BOOK  ADDENDA. 

[From  the  Zdif /oumo/.] 
Shdford  on  Railvxtyt  {4ih  SdiioH.),  307. 
Where,  by  reason  of  the  misdirection  of  the  nnder-sheri^ 
an  inquiry  under  tbe  Lands  Clauses  Act  becomes  abortive 
ai)d  is  quashed,  the  claimant  is  entitled  to  tbe  costs  in  re- 
spect of  that  inquiry  as  well  as  to  those  of  the  subsequent 
inquiry  in  which  he  obtained  oompenBation  {Regina  v.  Sbrtk 
London  JRailiaay  Company,  51  Law  J.  Bep.  Q.  B.  241. 

Ba^mmn  en  Salt  (ind  BUtioti^  9^ 
"n^e  purchsser  of  cows  in  market  overt  held  not  eatitlcd 
to  their  keep  between  lbs  purchase  and  tbe  coavtotioa 
of  the  thief  which  revested  the  property  in  the  trae  owner 
{Walker  v.  MaMew*,  61  Law  J.  Bep.  Q.  B.  848). 


REVIEWS. 

A.  B.  0.  Guide  to  Ae  Arreart  Aet,  188i.  WUk  a«  Atti 
Sula,  and  Fomu  anntxtd.  Including  alt  the  !few  Allies 
and  Forau.  Par  tki  Vt»  of  Irith  Landlord!  and  Tenant*, 
By  OsoBsa  FonanLii,  Jun.,  Solicitor.  Fifth  Edition*. 
Corrected  and  Enlarged.  Dublin :  M.  H.  GUI  dt  Son, 
50  Upper  tiackville-Btreet     1882. 

Mb.  FormaLL's  '•  Guide  to  the  Arresrs"  of  Bent "  Aot.' 
1883"  is  certainly  as  dear  aa  "  AB.C."— -the  very  (a> 
verse  of  the  Act  itsalf ;  and  its  conspicuous  snooesa— s 
denoted  by  the  issue  et  a  fifth  edition  already— baa 
bean  emineatly  deseread.  Though  so  nnpreteatioasiy 
presented,  merely  "  for  the  nsa  of  Iriab  landlords  anjk 
tenants,"  their  legal  advisers  too  will  find  it  extremely 
oeefal  and  snggeative.  Bnt,  it  is  a  pity  that  tba  tm- 
solieitor  to  tbe  Land  Cosmnisssan  has  not  beaa  afetbor 
pains  o(  referring  to  the  varioaa  deciaiaos  upon  tba 
Act— so  many  at  which  are  now  reipartBd  (exolaaivaly 
in  this  Journal).  He  has  been  oontented  to  preaaot' 
merely  his  own  views  for  the  benefit  of  landlords  and 
tenants,  while  their  legal  advisers,  whether  rightly  or 
vnrongly,  may  require  some  other  reeouroea  Howevar, 
in  the  present  issue  he  has  added  a  chapter  es;plaiBing 
tbe  prooedwa  to  be  adopted  by  IsuuUorda  in  •tit  to. 
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Abtaia  paymsnt  of  mooays  pat  to  their  orsdit  tqr  the 
Land  Commiarion,  whaa  ■anetioiuofi  the  advaiioee  ia 
diaohaiae  of  the  ureus;  aod  thia  mast  prove  not  only 
deeidedly  naefal  to  landlords,  bnt  to  aolioiton.  Ha  haa, 
•lao,  inoloded  all  the  new  Bales  iaaoed  by  the  Land 
Oommtaaion,  and  has,  io  fact,  made  hia  little  maaaal  as 
eomplete  as  poaaible  within  ita  soope.  We  notioe  in 
partioolar,  among  the  many  Forms  given,  one  of  a  Re> 
oaipt  to  meet  the  difficnlty  which  arises  when  the  land* 
lord  and  tenant  cannot  agree  as  to  the  amount  payable 
in  raapeet  of  the  year  1881.  And  indeed,  tbrooghont, 
•a  now  oorreoted  and  enlarged,  ICr.  Fottrell's  O-oide  is 
moat  oreditabla  to  ita  antbor. 


n*  SoUalan'  Diary,  Atmmuu  tmd  Ltgol  Dinelor]/,  1883, 4e. 
Beviaad  by  H.  &  Bon)^  Esq.,  of  the  SoHdton'  Depart- 
Bsnt,  Inland  Bevenne  Office,  Somerset  Hoiua.  Thirty- 
ninth  Tear  of  Publication.  London  :  Pabliohe  J  by  the 
Proprietors,  Waterlow  and  Sons,  Limited,  95  and  96 
Ijondon-walL 

Thu  oarefnlly  oompiled  and  exhanstive  Diary,  which 
bas  reached  its  thirty-ninth  year  of  pabltoation,  oon- 
tains  a  vast  amnnnt  of  nsefnl  ioformation  concerning 
both  branohes  of  the  Legal  Profession,  not  alone  in 
England  snd  Wales,  bat  in  this  oonntry.  It  also  con- 
tains mach  that  will  be  nsefnl  to  the  general  pnblia 
On  the  whole,  it  will  be  toand  most  valuable  as  a  book 
of  rstarenoa  to  those  requiring  information  regarding 
Legal  and  Pablio  Departments  iu  the  Uuited  Kingdom. 


BOOKS    SECEIVBD. 

Tkt  hone  rtlaling  to  Ae  OompuUory  PnreKtue  and  Sale  tf 
Landt  t»  IrtUmd,  wftdtr  the  PrvMont  of  the  Iritk  Rail- 
ynyi  and  Lami*  Olauiet  Aelt:  beimg  the  Full  Text  qf  the 
varioue  Act§ ;  mtk  an  Introduction,  and  Oopioue  Notee 
of  tin  Practice  in  Ireland,  and  of  Decided  Oue*;  and  an 
Appendix  of  Forme.  By  Wilixui  SumBH,  LL.B., 
B«ristar-st-Law.  Dublin :  E.  Ponsonby,  116  Orafton- 
street    1882. 


LAW  STITDEVTS'  JOURVAL. 

THB  INCOBPOBATED  LAW  SOCIETY 
OF  IBELANO. 

HiUBT  SimvaB,  188S. 

NOTIOB. 

The  FuannHABT  Exawhatioh  of  Candidates  foe 
Apprentioesbip  will  be  held  at  the  Solioiton'  Hall,  Poor 
Coarts,  Dublin,  on  Thursday  and  Friday,  the  4th  and  fith 
days  of  Jannaiy,  1883,  at  Eleven  o'dock. 

17.3.— All  Papers  to  be  lodged  on  or  before  Tueiday,  19(& 
^December,  1882. 

The  Fnr At.  Examiiiatiov  of  Candidates  seeking  admiasion 
as  Solicitors  will  be  held  at  tiw  same  place,  oa  Monday  and 
Tuesday,  the  8th  and  9th  days  of  Jsauary,  1888,  at  O* 
mtmtkout. 

By  order  of  the  CoancO, 

JOHX  H.  OODDABD,  Seerttaiy. 
SoUciton'  Hall,  Four  Courts,  Dublin, 

N.B.— The  decision  of  the  Court  of  Ezamlnen  will  be 
aanoonosd  on  Wednesday,  tbs  SSth  of  January,  1888,  at 
Three  o'olook,  p.ni. 

Candidates  residing  in  the  Country  need  not  remain  in 
town  to  hear  decision,  but  can  learn  same  from  the  Dublin 
Morning  Papers  of  the  .day  following  the  announcement. 


COURT  FAPXB8. 

LAND     JODGBS. 

MttlBgs  for  next  Week  so  far  as  same  ar*  appointed. 

Before  the  Bt.  Hon.  JoiMB  Fl.ABAaAJt. 

MOSDA  T. 

Ik  ChakbR. — B.  Dawson,  ezpluD  delay. 

Iv  COUBT, — l^rostees  Cumuiiui,  as  to  order  of  27th  Jnna. 


Ik  Co01t.  —  M.  P, 
Simpson,  objections. 


TUE8DA  r. 

OTUherty,  receiver.  ~0. 


B.  C. 


WgDNKSDA  r. 
Before  ExAifnnn  (Bfr.  Kennedy). 
J,  Trueman,  vouch. — M.  linane,  rental 


TBURSDA  T. 
Iv  Coimr.— Sir  J.  C.  FitzOenId,  to  sell  discharge  of 
jointureL — G.  Paine,  final  schedule. — J.  Chadwick,  objec- 
tions. 

Before  ExAKunm  (Mr.  Kennedy). 

J.  Elliott,  vouch. 


NiOBSsiTT  knows  no  law,  and  that's  wbwa  neoMaity 
imamblas  a  good  many  lawywsw 


FRIDAT. 

BAIXB  IK  OOUB*. 

T.  Babkt, 1  lot 

Before  ExAXUBB  (l£r.  Kennedy). 
J.  Hassett,  rental. 

Before  the  Bt.  Hon.  JoooB  Obicbbt. 
HONDA  T. 
la  Chaxbbb.— E.  M  Callsghan,  delay.— M.  Fatgnson, 
payment. 

Ih  Coun.— B.  Kellstt,  partition.— F.  L.  Comyo,  ad- 
joamsd  motion. — Assignees  Goggin,  do. — W.  Thorn,  doi — 
H.  Leader,  as  to  costs.— J.  Fords,  objection. 


WBDNBSDAT. 

Before  Exakutkb  (Mr.  M'Donnell). 
Seanlan  v.  Brunton,  adjudication. — Cork  Harbour  Docks, 
bom  6th.— Bev.  A.  W.  West,  vouch.— P.  H.  Har%  do.— 
li.  O.  Weir,  rental 

THURSDA  T. 

Is  Chahbbb.- T.  M'C.  Collins,  as  to  biddings.— J. 
WillaON  explain  delay. 

In  Ooobt.— J.  Feoton,  final  schedule.— B.  Swanton, 
a^oomed  motion. — J.  Bourke,  receiver. 


FRIDAY. 
Before  BxAKnnB  (Mr.  M'Donnell). 
P.  Callan,  vouch. 


OOUBT  OF  BAKKRUPTCY. 

ADjaOIOATIONS  IN  BAHKBUPTCT. 

tht  iatu  ^  Ai^uMiMimu  mnfint  v<«m,  M<  SMUkigtfiMMi  Is  UMu. 

Deacon,  John  Gillespie,  of  Bsrrack-straet,  in  thadty  of  Anns|^ 
spirit  grocer.  November  28;  Fridag,  Dtoenber  28,  and 
futtde^,  January  9,  1883.  E.  Beet  and  H.  F.  Laaehmam, 
•olrs. 

English,  Laurence,  of  No.  18  Vincent-street,  In  the  city  of 
Dublin,  eea  captain.  November  21 ;  Friday,  Deomber 
22,  and  Tuesday,  Jaituary  9,  1883.     Jamee  Goff,  solr. 

West,  George,  of  South  Anne-street,  in  the  city  of  Dublin,  and 
Vergemonnt,  Clouikeagh,  in  the  county  of  Dublin, 
theatre  proprietor.  Novembers?;  f\ridi^,Dieimktrit, 
and  TIsMdny,  January  9, 1883.    yosMi  Go/  solr. 
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OUBLIiV  STOCK  A!f  0  SHARE  LIST. 


MOVBHBER 

DBSCHIFTION  OF  STOCK 

Sat. 

lioa..TD«a.,  WM.iThar,   Frt. 

8 

4   1   S 

0    1    7 

1    8 

•P>i4     oov«rnmMit. 

—    si>«C*n>oU      .. 

>~ 

w» 

^ 

^. 

MI 

lOI 

—    tipeStock 

«.. 

101 

lot 

^ 

«• 

-~ 

— 

B«r 

—    Haw  J  p  e  :ttook 

tool 

icoi 

lO^i 

lOoH 

lOOf 

looil 

rSDIA  STOCK. 

4*eOM.iaW)  Tt((bl*.«t      „ 
«|  p  e  Jan.  nn  f  Kk.  »t  Iral.    .. 

IDS 

•cs-i 

IQM 

10} 

>oH 

■oil 

Bum*. 

100    Bukof  IrelMd 

B 

__ 



3141 

3Mt 

^ 

ac    fftiemian  BanUng  Co 



^ 



SO   loitdmmdCaimtt  (UtdJ 

M 

Bo| 

801 

— 

80} 

l(    lOMhn  Joint  auiet 

— 



_                  Do.       ir»»  &rte« 

^ 

^ 

■^ 

«. 

.. 

. 

— 

_ 

ri« 

— 



711 

10           Do.           Mat 

,^ 

.^ 

— 

_ 

,1  IfmutorBmkfUmittdt 

f 

_ 

T 

.. 

.» 

.^ 

—    Mat,  ProT.  ot  Biulaiid,  Hm. 

m    lMionmlBank(IinUit4).. 

_ 

— 

^l 

-« 

— 

_ 

H 

>4 

Hi» 

le    WottoiMlof UfTpiiUtd. 

— 

.. 

U    PnobteUil  Bank 

.— 

._ 

€ 

^ 

— 

.^ 

— . 

_ 

•. 

» 

»9 

U  UIKw  BcuMMt  Co. 

w 

^ 

— 

101 

ateum. 

{o   Brltlali  *  Iriili    .. 

.. 

__ 

50 

... 

«. 

.» 

loo  CUT  of  DnbllB   .. 

M. 

IQ»-J 

S04 

—m 

— 

•• 

•0    Dublin  and  aiaagow 

a* 

— 

— 

— 

•• 

<o    Oablln  A  LlTerpoolSteui 

'            ShlpBulMlng.Co. 

_ 

_ 

_ 

— 

t» 

S8 

■nae«Uui«oM. 

4     Artutl  *  Oo.,MmiHd 

■w 



_ 

s 

6 

_ 

71    Dub.  DrapontWktiut.,  M. 

_ 

.M 

— 

«i 

— 

■^ 

Tramway*. 

10    BaMut  Tmna     ..            m 

a* 

_ 

^ 

— 

8 

^ 

lo   L-plOa'tdTmaAVwrw 

_ 

tt 

— 

— 



a*Uw»y«. 

to  Cork  and  Maenwm 

.. 

^ 

... 

— 

— 

*■ 

too   OraatNorUMradralaad).. 

lao 

.. 

Ii9i 

Ii9i 

... 

"9. 

MB  Qt.SoatkamanA  WMteni 

^ 

(ISI 

I'Sl 

_ 

^Ifl 

too   Midland  at  WMtarn 

•7*' 

Mt 

.. 

(o  WatwtoidandUaalak  .. 

— 

._ 

•* 

Kallwav  Prafarano*. 

to   OorkandHaeroamlp* 

^ 

S 

^ 

^ 

^ 

•M 

too    GUirthndrliid)  «-44p» 

WW 

io6» 

lo6 

*— 

K>SI 

— 

too   Do.,  goarantaad  4i  p  a     .. 

^ 

•• 

-*- 

*— 

too    Do.«Hpo 

V. 

w 

Si 

«» 

^ 

— 

too    OlSaath'ii*  WMt'Blpr. 

_ 

loB 

— 

^ 

— 

I.eaMd  at  rixad  BaMMB 

too    DmblhiftiLiUnguawB     .. 

M. 

_ 

— 

>* 

,^ 

_ 

too   OLNorthen  and  Wartmn 

~ 

T- 

a* 

— 

«. 

«.■ 

*— 

^ 

^ 

— 

V. 

— 

ice    Oo.,m<.B«pe 

— 

.^ 

.. 

^ 

— 

— 

Dabanture  StoflKa. 

—    Bal«ut*HU>'i>C<ia.4p« 

-~ 

les 

^ 

m^ 

*. 

I04| 

—    Cork,  B.  *  PatMcs  4  p  e 

.. 

^ 

'^ 

— 

^ 

—    DaMta*llaaM«tpe    .. 

<*- 

^ 

MM 

-9 

I0< 

«. 

-    DaUinAWlcklow4pe    . 

.« 

— 

-M- 

losii 

^ 

—   et.Nottlnrs(lr«lift««p 

-^ 

— . 

— 

, 

■     — 

—    D«.,«tpe 

^ 

— 

^ 

•* 

— 

lU 

—    at.Korth'n*Vest'n4|pr 

^ 

_ 

'09* 

— 

— 

"^ 

—    Sl.Somh'n  *  Weat'n.  4  p . 

1^ 

no 

tiol 

^ 

—    Xldlaadai.Wett'li.lpt 

.. 

.» 

110 

«« 

(o6 

-    D»,4Jpe 

•. 

** 

— 

— 

110 

—    WatacTd  «  Linerlgk  4  p  c 

.. 

.. 

— 

^ 

^ 

«• 

—  0*.,4|pe 

^ 

«• 

^ 

■•i* 

l4 

^ 

■Uaoallaaaoa*  Sabeat. 

A]Htiies*Coia.'Oaft4'P*       >. 
Banaat  Offlec  I>«bi,i*t  «s  M,  4  p  c 

_ 

■*> 

.^ 

99 

~^ 

^ 

.^ 

93l 

^ 

^ 

— 

CltrDabofXnCt«d.4pc 

^ 

^ 

^ 

9S 

«• 

M 

ltak.aOlaa&P.C«.(ia87}»pc   .. 

tool 

^ 

— 

■^ 

Do.  (1888),  <  p  c     .. 

^ 

.^ 

— 

lot 

— 

Dub.  TTnlted  Trmmwrnyi,  10  jm. 

reo 

«> 

— 

— 

— 

— > 

Pipe  Water    01d,<WHM.     .. 

— 

^ 

^ 

^» 

^ 

^ 

D&         ir«w,  £1(10; 

«l 

»«_ 

— 

— 

— 

_— _ 

zd 


*  SharM  not  f  nllr  paid  ap  ara  (Iran  la  ItaUtt.         t 
Bank  Kate—  )I  0<wiMM-4D«raaiU»  17th  Angaat,  Ifi81 
Of  DeDoaU— 1  ser  cant.,  >3rd  Hareh,  188S. 
Name  Dara— Deeamber  13th  and  iMt,  188t. 
Acconnt  Dari-Decomber  14th  and  Mth,  18St, 
Baalnaiaaaituaaiieaiat  I  tOp.iB. 


SoUommfi  OIntntnt  and  PltU—Vew  pemn*  ara  ao  BtroaraJ  hf 
Qlronniatane«a^  or  ao  fortlfled  by  nature,  ai  to  anabla  than  to  paaa 
■anattaad  the  lore  trial*  of  an  faHlemant  aeaaoa.  Wtth  aatarrka, 
eongliB.  and  Infloenxaa  everywhere  aboanding,  it  ihonld  bonniTersally 
knnni  that  BeUomva  Okitnaat,  dUtgenttj.  mbbed  upon  the  oheit, 
ohaoka  the  worat  ataaalta  of  theie  inaladM,  and  lecurelf  ward*  oS 
more  grave  and  dangcTouadiaeaMa  of  the  throat  and  loan.  Tfaetmth 
of  thii  aMertlon  must  remain  nnqoestloned  in  tlie  face  of  tlwnaandt  of 
.  miimpeaelMiMe  living  wltneati,  who  hare  personally  derired  tlie  ntaaoet 
poiaible  beneiltsl  am  this  treetaient  when  their  praaentsoOerlngs  were 
stuialllng,  and  their  future  ptesnecU  moat  didnaiteoingi  Both 
dies  aet  adnlraUy  togathex. 


BIRTHS,  MARRIAGES.  AMD  DEATHS. 

BIKTnS. 

DsOOCnOY— IRbalt..  at  0«erg»4treet,  UmoUk,  tbe.wHeof  H.  J. 
B*0<lmvt,Sm^,w^UflUanCUe^  Coroner, o<> son. 
MAKBIAOEa. 

ANDERSON  and  CONCANON'-December  S,  at  flt.  Mary's  Catke- 
dral,  Tnam,  by  the  Hon.  and  Itight  Rev.  the  Lord  Bishop  of  Tuam, 
assisted  by  the  Rot.  J.  c.  HIIlT  O.  Kartiiner,  Senior  Ca»te  Bt. 
Mary's,  yoaantst  son  ol  the  late  AUaaiMer  Anderson,  Woodvlsw, 
LIsinare.  to  Mary,  fourth  daugiiter  af  Edmend  Coosaotin,  Smbt 
Tuam  and  Watetloo. 

BWIPT  and  OSTON— October  II,  at  the  reddcnea  of  the  bride^ 
(atliar,  Wrllingtoii-strMt,  Ontario,  Canada,  by  the  Bev.  George 
BaUarO,  Rdward  II.  Swift,  youngest  son  o(  £.  B.  Swtlt,  Bk^mH- 
citor,  Dublin,  to  Eomn  Catherine,  eldeit  daughter  of  Joba  Ortoi^ 
Esq.,  General  Msnagur  of  the  Portage,  Wcstboume  and  KortB- 
Westem  B.  B. 

DEATHS. 

CURTIS  >  J(«*amber  M,  at  North  Great  Ceorge'»elTeet.  John  Jsmsa, 
tlie  dearly-beloved  son  of  Stephen  P.  Curtis,  Esq.,  barrlster.at-law, 
aged  19  yeara 

LAWLESS— Deeerober  S.  at  Rathgar-raad,  Adelaide  Mary,  «Urd 
daughter  of  the  late  Richard  D.  Lawleai^  Esq ,  soUcitar. 

FOKfiHAL    RBQUISITS8   OK    EVKKV 
DBSCKIPTION. 

49,      WALLBUs     50. 

DBNZILLB-STRBET.  vr 


PUBLIC  NOTICES; 

A  BREAKS  OF  RENT  (IRELAND)  ACT,  1882. 

THOBSOAT  THE  Tth  DAT  OF  DECEMBBR,  ISSS: 

It  is  this  dsy  ordered  by  the  Irish  Land  Commission  that,  from  and 
after  this  date,  the  foUosrlDg  Rales  shall  be  in  furoe  and  take  effect  in 
BeaoTRnlssS,  »,  18,  17,  and  18  ofthe  Bulesissntdopan  the  tind  day 
of  Aagsat,  1S83,  whiah  l«Bt  nMnttaaed.&als*  shsU,  as  regarda  all  future 
from  and  after  Una  day,  be  rasclnded : — 


Prvctdmre  ta  Ae  caie  tif  Joint  AppUeatimt  in  tbrm  BorC, 
1.  Upon  receipt  of  an  applleatlon  punoant  to  Form  B  or  C,  duly 
TeriSed,  the  same  stiall  be  trauamittad  to  the  Treasury  for  inspection. 
No  order  for  paymf-nt  to  or  for  tin  beneilt  of  the  landlord  of  st^h  sum 
as  he  sliaU  be  entitled  to  pursuant  to  the  statute  aliall  be  made  until 
one  fortnight  after  the  date  of  auoh  transmission  to  the  Treasn  y, 
unless  ths  Treasury  shsll  within  suoh  fortnight  give  notice  to  the 
Commtasloners  that  the  Trcasuiy  does  not  require  the  cose  tu  be  in- 
vesti0ited.  Eltlier  after  the  lapse  of  such  fortnight  (If  the  Treasury 
do  not  in  the  mesntlme  serve  a  notice,  which  may  l>e  In  Korm  D, 
requiring  the  case  to  be  inrratimted)  or  Immediately  after  the  aerrloe, 
within  such  fortnight,  of  a  notice  tbuat  the  Trea-ury  does  not  require 
the  case  to  be  invcstlvited,  the  Land  ConmiiBrieners  ma;  make  an 
Absolute  Ordtr  for  paymctit,  or  such  (Jrder  as  may  appear  Just. 

t.  Notice  of  tin  XEMhWe  Order  Ibr  payment  to  or  br  the  benelt  of 
the  landlord  of  the  sum  payable  to  him  pumsnt  to  the  statute  (wlitch 
notice  jna7.be  In  Form  J)  shall  be  transmitted  lo  the  landlord  through 
the  post,  and  ajcertliicata  (which  soay  b«  In  Form  R)  ahaB  be  trana> 
mltted  to  the  tenant  tiirough  ths  post. 

PfeesAire  te  n«  cots  4^s^p«ni«  J[;>^HeaMeiu  in  nrs>  Jr.  or /". 

8.  On  retam  of  the  Investigator's  Report,  a  Conditiooal  Order  tat 
payment  to  or  for  the  l>eneflt  of  fte  landlord,  of  such  mm  as  he  shall 
be  entitled  to  pursuant  to  tlie  statute,  or  such  other  Conditlunal  Order 
aa  the  Laiid  CommlsBlcn  may  deem  )uet,  shall  be  made,  and  in  case  no 
notice  sliowing  cause  against  such  Conditional  Order,  shall  in  the 
aaaanlime  be  glveu.  such  Or4ar  shall  lieoom*  absolute  at  the  eaplra- 
tioD  of  one  week  after  the  date  of  the  trarumlaalan  of  a  notice  of  the 
making  of  such  Order  thrrmgfa  ths  poet  pursuant  to  the  next  auooee^ 
Ingralea 

4.  Where  the  Conditional  Order  is  tor  payment  to  or  for  the  bensA 
of  the  landlord,  of  the  sum  payable  to  him  pursuant  to  the  atatote, 
noMoB  of  same  (wbi  ih  may  be  in  Form  J)  shall  be  .transmitted  to  tlie 
landlord  throu(ih  tha  post,  and  when  the  Conditional  Order  lieoonKa 
absolute,  a  certificate  (which  maybe  in  Form  K;,  diall  be  tranamitted 
fhroegh  tlie  pott  to  the  tenant. 

i.  Wbers  the  Conditional  Ordar  disallaw*  the  applkiatlon  o<  th* 
applicant  or  applicants  under  tJie  Act,  notice  of  the  same  siiall  tie  seat 
to  him  or  them  through  the  poet. 

8  Notice  of  motion  of  alviving  cause  against  msking  the  Conditions! 
Order  abeolute  may  be  in  l*onn  L  and  ahall  in  every  oase'specify  the 
groiuids  of  objeoiioa,  and  shall  ha  tieard  by  tlie  Land  Commission  or 
any  member  or  memben  thereof;  and  such  Order  shall  be  made 
thereon,  either  allowing  the  cause  aind  setting  sside  the  Onler,  or  dla^ 
allowing  the  cause  and  maldng  the  Conditional  Order  abeolute,  or 
delegating  the  case  to  be  heard  and  decided  by  a  Lag'l  AssMant 
Commlisioaer,  or  remitting  the  same  tor  further  inTesti.,sUon  and 
rsport,  as  slisll  be  deemed  Jint. 

(SBILOV  TBS 

Ittsa  Lahd  Connssioii]. 


IRISH   LAW  TIMES. 

WANT£D  the  following  Nnmbers,  for  which  full 
prlo*  wlU  be  glvent-sa,  64,  M,  6S,  104,  111,  117,  208,  aiO. 

Apply— S3  Ur»x  Backtilu-siuit,  Jtmia.  . 
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THE  IRISH  LAW  TIMES. 


[Deg  9,  1882. 


PUBLIC  NOTICES: 


ALEX.  ROSS'S  NOSE  MACHINE, 
Applied  to  the  NcNe  for  an  hoqr  da)]  j,  ao  directs  the  aoft  cartilage 
of  which  the  member  coiulMa  that  an  ill-tormed  neae  la  qulckigr  ahaped 
to  perfection. 

IOl  td. ;  Poll  Frtt,  lOi.  id,  ucnOu  paclti.    PamphM,  Tieo  Stampt. 

11,  LAMB'S  COKDUrr-ST..  HIOH  ROLBORN,  LONDON. 

HAIK  CURLING  FLUID, 

Curia  the  stralghteat  and  mon  ungoTemable  Hair,  Sa.  6d., 

aent  for  M  Stamps. 

ALEX.  ROSS'S  BAR  MACHINE, 

To  remedy  outatanding  Ears,  lOn  fid.,  or  Stampa.    Bia 

GREAT    HAIR  RESTORER, 

•i.M.1  itahanget  Gragr  Hair  to  Ita  original  colour  Tei7<inicUr;  aent 

tor  a  Stampa.    ETery  speeialily  for  the  Toilet  xippUod. 

Beware  of  Imitation*  o/  Boss's  artidts. 
Am  Chemtita  keep  his  article^  aee  that  yon  get  hia  HAIR  DTE  for 
either  light  or  dark  coloon,  3a.  6d.;  Ua  DEPILATORY  for  remmlng 
Hair  and  hIa  CANTHARIDE8  for  the  growth  of  Whfakeia. 7 


ESTABLISHED  ia£L 


N      K_ 


BIRKBECK  BA 

Southunpton  ButltKngB.  Chftneery  Lane. 

Current  Aoeounti  opened  According  to  the  uinal  prftetlc*  of  oUiar  > 
Bankers,  anil  tntercBt  allowed  on  the  miMmura  monthly  halancew  when 
Bot  drawn  bekiw  t'2h.  No  commiarion  charged  for  keeping  Aooouatt, 
«a[0C|»ttii9  under  ezcqpttoiMl  drcanutaoeei. 

The  Bank  also  receirea  money  on  Depoalt  at  Three  per  cent.  Interevt, 
repayable  on  demand. 

The  Bank  imdflitakM  for  iti  CoMomeM,  free  of  charge,  the  enitody 
of  Deeds,  Writing  tod  other  Secnritiee  and  ValnaUea;  the  oolleetion 
of  Bills  of  Exchange,  Dividends,  and  Coupons;  and  the  porchueand 
sale  of  Stocks,  Shares,  and  Annuities. 

huun  of  Credit  and  Gircalar  NoUa  issued. 

A  Pamphlet,  with  full  particulars,  on  application. 
'    63  FRANCIS  RAVENSCKOFT,  Manager. 

Thk  Biskbkck  Bdiu»ivo  Sociktt'8  AiiinjAL  Bxomim  ixokbb 

Five  Millions. 

How  TO  PURCHASE  A  HOUSE  FOR  TWO 
OUINBAB  PER  MONTH,  with  Immediate  poaiesaion  and  no 
rent  to  pa^    Ai^ly  at  the  office  of  the  Uiikbics  Bdildiio  Booivrr. 

now  TO  PURCHASE  A  PLOT  OF  LAND 
FOR  PIVE  SHILLINOH  PER  MONTH,  with  Immadlate 
posscsRlon,  either  for  building  or  gardening  purpceea.  Apply  at  the 
Offloaof  the  BiRsaaoK  Fksbbold  Land  Societt. 

A  Pamphlet,  with  full  partioalara,  on  appHoatian. 

FRANCIS  RAVENSCROFT,  Manager. 
Southampton  Bnlldtans.  Chancery  Lane. 6.3 


BOOKBINDING} 

.JOHN  FALCONER, 


of  eTery  description 
ezeoQted  hj 


53  Dffib  Sacktilli-stbui  Ddbun. 
mATCHES—JEWELLKRY.— Before  you  bny  a 

•  f  watch  or  Jewellery,  send  for  the  Midland  Counties  Watch 
Company's  Catalogue,  beautifully  illuairated  with  o.er  SOO  copper-plate 
engravings,  and  sent  gratis  and  post  free  on  application,  Addrvaa — A. 
Pkhct.  Manager.  Vy»e-»ti»et.  Birmingham igi 

STOKES  BROTHERS, 

PUmiC    ACCOnXTAXTS   AND    AUDITORS, 
LONDON   ANl)    I.ANCASIiIKE    INSURANCE    CHAMBERS, 

i2,     WBSTMOIJELAN  D-STllEET, 
W)  BL  IN. 19s 

PUBLIC  ACCOUXTASTS  AND  AODITOHS. 

pROWLEY,     HUMPHRIES     &     CO 

\J  Vi,  DAMB-8THEET,  DUBLIN  (opposite  Munster  Bank) 
are  engaged  in  all  Matters  of  Aocounta  in  Chancery,  Bankniptoy 
Partnership  Accounts  ac.  Ac.     ,ljo 

V        PETERSON  &         SON. 

il  .  PUBLIC  ACCOOXTAXTS  AND  AUDITORS. 

LlVaKPOOL  AlID  LoHDOir  CHAHBUtS, 

1,    FOSTER-PLACE,    C  O  LLB  OS -O  R  E  B  M. 

D  U  B  L I  N. stg 


DW.        CARROLL, 
s     44,  LOWER  8ACKVILLE-8TREET,  DUBLIN 
_  Wishes  to  call  attention  to  his  laim 

STOCK    OF    NOTEPAPER8    AND    ENVELOPES 
Direct  In  every  Instance  from  the  Malceta  ' 

They  are  Sold  to  the  Public  at  WhoUaala  Price*. 
His  large  Stock  of 
LEATHER       GOODS, 
Comprising  Bags,  Purses,  Wallets,  Pocket  Booka,  HotalUe  ]|amo> 
random  Hooka,  Blotters,  Writing  Cases, 
With  erery  artlole  connected  with  8tatlanai7, 
Are  Sold  much  under  noal  charges; 
Prise  Medal  Account  Book  Manufacturer. 
Latt«r|ffeae  and  Lithographic  Printer. 

Xstimatts/nt  vf  eharft,  ix 


PUBLIC  NOTICES: 


I  ITERARY  and  GEXERAL  SALE  ROOMS, 

1  >     No.  8  D'UHer-street,  the  only  Sale  Booms  in  Ireland  wherein  the 

Proprietor  has  a  pnctical  knowledge  of  til*  Book  DepartmenL 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (AHistant  for  2«7ean 

to  the  late  Mr.  J.  F.  Jtatt), 
Respectfully  invites  the  attention  o(  Solicitors,  Ezeeuton,  HusUj**, 
Assignoes,  or  others  kiter**t«d  in  the  diaposd  e(  Libraiiea,  Artiatle 
Effects.  HousehoM  Furniture,  Ac  to  the  unequalled  (aeiUtiea  that  iie 
posaeases  for  realising  the  full  ralue  of  all  property  entrusted  to  his 
care.  Law  Llbrarie*  reoeive  the  special  attention  tliat  produced  so^ 
satialBetoryrMaltsintheaalesofthe  Llbrarie*  of  Baron  Greene,  Baron 
Pigott,  Judge  Radcliffe.  Sergeant  Armstrong,  and  many  other*. 

Valnulon*  made  tor  Probata  or  other  putpoeea  on  moderate  term*. 
21_ 


PATENT  OFFICE,  DUBLIN. 

TK.  FAHIE  &  SON,  Consalting  Engineers  and 
•  Patent  Agents,  %  Naamu-street,  Dublin,  and  .^33,  High  HolborD. 
London,  transaot  avwry  description  of  business  relating  to  Patents  for 
Inrention*.  Registration  of  Oetign*,  Copyright*,  and  Trade  Mark*. 
Author*  of  "Hand-book  on  Brltldi  and  Foreign  Patent  Law."  A 
paper  on  the  Law  of  Copyright  Ac.,  to  be  bad  on  application,  price 
Sixpanea.  31 

MONEY;  ~ 

TRISH      CIVIL      SERVICE 

1  PERMANENT 

BUILDING    SOCIETY, 

(t,     LOWER     8ACKVILLE-STREET,     DUBLIH. 
Prealdent— ALEXANDER  PARKBR,E*q.,/.P. 

The  Directors  invite  attention  to  Uw  raviaed  TaMe*  of  tlw  Soatoty . 
Mtder  which  tmprecedented  advantages  are  offered  In  aselsting  person* 
to  aoqoira  Fr«chold  or  Le**ahald  Property,  or  to  pay  off  incunbrances, 
Ac 

Tilt  SoHety  has  already  adtanad  over  Siiu  Bimdrtd  Tkoutamil 
Ftmnds  BlerUng  on  HbrlfOft. 

DEPOSIT    DEPARTMENT. 

The  present  rate  of  Interest  allowed  on  Deposit  R«aelplsi*il  par 
oent.  per  annum. 

C  ttirent  aoeonal*  a|Mn«d  and  ctaaqo*  lM«k*  *ap|iHed. 

Interest  allowed  on  the  mlnlmiun  monthly  balance. 

Depoalt  Bonds  *nd  Deposit  Note*  are  lasuM  for  nun*  not  le**  than 
£100,  repayable  at  anch  periods  as  may  be  dealred— not  les*  than  one 
year— with  half-yearly  coupons  for  interest  attached. 

Rates  of  Interest :— Si  per  cent,  per  annum  if  taken  for  one  year,  or 
4  per  cent,  per  annom  U  taken  for  t  or  more  yean. 

O*ro*itors  have  the  following  goarsiDtae*,  via.  :— 

The  entire  funds  mnsl,  under  the  Act  of  FwUtmiml,  t*  imHtd  M 
morttof  of  &e«lu>ld  or  leasthotd  proper^. 

n*  Mfoi  •meimt  rvMicatI*  on  d*potU  is  Umiled  tythaAellv  f«M- 
Ikirdt  of  the  balance  due  to  the  Society  om  Us  amrttages. 

Prospectus  and  every  Information  may  be  had  free  of  ezpensa,  on 
appUoMionta 

ALFRED  H.  MERCER.  Beentarj. 
80  53.  Lower  SackviUe-atreeL  Dublin. 

IN  STOCKS  and  SHARES  often  yldd  return*  Are 
to  ten  times  the  amount  inveated  in  as  tnany  d^a. 
Two  Ohikriro  Bcles  for  success,  In  EzpIanatoi7 
Book,  aent  free. 
Address  GEO.  EVANS  A  CO.,  Btsken, «r«4aaB 
_  House,  Old  Brosd-strvet,  London.  239 

WANTS: 

TO  SOLICITORS.— A  Junior  Member  of  the  Pro- 
fession Is  open  to  an  Engagement  In  a  respectable  Dublin  Office, 
or  would  take  charge  of  the  Town  Offl  je  of  a  Country  Firm,  to  tte 
exclusion  of  any  business  of  hia  own;  a  moderate  saJai7  acc«pt*cL 
Address  — *'H.  R.,"  Irish  Law  Times  Office,  S3  Upper  Ba  kvill*- 
street,  DuUin.  161 

A  FIRM  of  SOLICITORS  of  Good  Standing  would 

xa  undertake  the  Agency  BnsineBs  of  a  respectable  Country  Soli, 
dtor.  Addreaa— "  BouciToaa,"  luisu  Law  Tihu  Ofllae,  H  Upper 
Sackrine-street,  Dublin.  158 

SOLICITOR    PARTNERSHIP. —A  Partner 

O  (Protestant),  with  Capital,  wiahed  for  I7  an  old  City  Firm. 
Reply  to  •■  A.  K.,  SoUdtor,"  Im*b  Law  TuUB  Ofll**,a  Upper  Baek. 
TiUe-atreet,  Dublin.    [OmJIdmtiaL]  i£t 

TO  SOLICITORS.— An  energetic  Solicitor  of  large 
•sperience,  particularly  in  the  Conveyane*  and  Management  of 
Canded  Fropertie*.  desire*  to  meet  with  a  well-eatabUahad  Member  sif 
the  Profession  wishing  to  letire  and  hand  over  his  buidnes*  t*  a 
*uooefl*or  upon  teims  of  mutual  advantage.  Addros*  -"B.  O.,  BoH- 
cttor,"  lauH  Law  Tiinu  Office,  M  Upper  SackrU'e  St,  Dublin.    i6t 


Frtnltd  and  Publiataed  by  the  ProprUtor,  Joaa  FALOoaBa.  arary  Saturday,  at  U.  Upoor  8aokv>nie-nr**t.in  th*  Parldi  of  8k  Tbotta* 

and  City  of  Dublin.— Soturda*,  December  »,  1881. 
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ORI&miAL  ATTEliPTB.— lY. 

In  the  recent  American  case  of  Slabkr  t.  Common- 
wealth  (1 1  Central  L.  J.  404),  it  appeared  that  Stabler, 
having  a  grievance  against  Waring,  solicited  Neyer  to 
put  poison  in  Waring's  spring,  so  that  the  latter  would 
be  poisoned,  and  offered  Neyer  a  reward  for  so  doiae. 
Keyer  refused,  and  handed  back  the  poison,  whidi 
Stabler  had  given  him.  While  they  were  conversing, 
Neyer's  coat  was  off;  and  he  found  the  poison  in  the 
pocket,  some  davs  afterwards.  He  never  had  any  in- 
tention of  admimstering  the  poison,  did  nothing  towards 
it,  and  had  no  other  conversation  with  Stabler.  Stabler 
was  convicted,  on  the  first  count,  for  a  felonious  attempt 
to  administer  poison  to  Waring,  with  intent  to  commit 
murder;  and,  on  the  sixth  count,  for  wickedly  soliciting 
Ne^er  to  administer  poison  to  Waring.  Error  was 
assigned  as  to  the  conviction  on  the  first  count ;  but  no 
error  was  alleged  as  to  the  conviction  on  the  sixth 
count — the  court,  however,  observing  that  the  con- 
viction thereon  was  right,  and  that  the  conduct  of 
Stabler  undoubtedly  showed  an  offence  for  which  an 
indictment  under  that  count  would  lie,  without  any 
farther  act  being  committed.  Now,  the  first  count — 
for  a  felonious  attempt  to  administer  poison — was 
framed  under  s.  82  oi  an  Act  of  1860,  which  sub- 
stantially corresponded  with  the  English  statute  1  Via, 
c  85,  s.  3,  under  which  R.  v.  Lewit  and  R,  ▼.  St. 
Oeorge  (ubimpra)  were  decided ;  while  in  R.  v.  WtUianu 
(1  C.  &  E.  689,  1  Den.  C.  C.  39)  it  was  held  that  the 
delivery  of  poison  to  an  M;ent,  with  directions  to  him  to 
cause  it  to  oe  administered  to  another,  was  insufficient  to 
establish  an  attempt  to  murder.  "  The  Act,"  said  Mercier, 
J.,  delivering  the  judgment  of  the  Supreme  Court  of 
Pennsylvania  (Oct.  1880),  "recognises  a  distinction 
between  intent  and  attempt.  The  former  indicates  the 
purpose  existing  in  the  mind,  the  latter,  an  act  to  be 
committed.  Merely  soliciting  one  to  do  an  act  is  not 
an  attempt  to  do  that  act :  ii.  v.  Butler,  6  C.  ft  P. 
368 ;  Smith  v.  Commonwtalth,  54  Pa.  St.  209."  And 
afler  referring  to  the  English  cases  on  1  Vic,  c.  85, 
s.  3,  he  concluded :  "  We  think  all  that  occurred  at  the 
interview  with  the  witness  and  the  legal  inference  de- 
ducible  therefrom,  followed  by  no  other  act,  are  not 
sufficient  to  justify  a  conviction  for  an  attempt  to 
commit  the  felony  as  charged.  The  act  proved  did 
not  approximate  sufficiently  near  to  the  commission  of 
murder,  to  establish  an  attempt  to  commit  it,  within 
the  meaning  of  the  statute."  In  PtopU  y.  Bush  (4  Hill, 
133),  however,  a  conviction  was  sustained  for  an  attempt 
to  commit  a  felony,  where  the  act  proved  was  as  remote 
from  the  crime  intended  to  be  perpetrated,  as  the  act 
proved  in  Stabler  v.  Commoniuealth ;  but,  that  ruling 
rested  on  a  statute  of  New  York,  containing  the 
additional  words,  "  and  in  such  attempt  shall  do  any 
act  toward  the  commission  of  such  offence." 

Stabler  v.  Comnumweallh,  certainly,  is  a  strong 
case  aa  exemplifying  how  necessat7  are  approximate 
overt  acts  (et  cf.  the  Scottish  case  of  Hmchy,  4 
Irvine,  561),  in  order  to  constitute  an  attempt;  bedd- 
ing that  the  putting  of  the  poison  by  Stabler  in 
Neyer's  pocket,  even  were  it  done  with  the  expectation, 
beuef,  and  intent  that  it  was  to  be  used  to  poison  Waring, 
would  not  be  an  act  sufficient  to  constitute  an  attempt 
to  murder.    Yet,  it  does  little  more  than  follow  the 


English  decisions  we  have  cited.  Others  might  be 
mentioned,  as  illustrating  bow  nice  are  the  distinctions 
often  observed  on  the  subject.  A  procures  indecent 
prints  with  intent  to  publish  them,  and  has  attempted. 
(jenMe)  to  publish  indecent  prints :  Dugdale  v.  R., 
1  E.  &  B.  435,  Dear.  C.  C.  64;  but  A,  haying  in  hif 
possession  indecent  prints,  and  fonuing  an  intention  to 
publish  them,  has  not  attempted  to  publish  indecen^' 
prints:  per  Bramwell,  B.,  R.  v.  M^Pherton,  D.  &  B. 
201.  A,  going  to  Birmingham  to  buy  dies  to  make 
bad  money,  has  not  attempted  to  make  bad  money : 
per  Jervis,  C.  J.,  R.  v.  Robert/,  Dear.  C.  C.  539,  25  L.  J. 
M.  G.  17 ;  but  A,  procuring  dies  for  the  purpose  of 
coining  bad  money,  has  done  an  act  in  furtherance  of 
the  criminal  purpose  sufficiently  proximate  to  the 
offence,  and  is  guilty :  8.  c. ;  yet,  not  so  is  A,  who  buy* 
a  box  of  matches  for  setting  a  stack  of  corn  on  fire : 
R.  V.  Taylor,  I  F.  &  F.  5U.  A  writes  and  sends  to  B 
a  letter,  mciting  B  to  commit  a  felony,  which  B  doe* 
not  read,  and  A  has  attempted  to  incite  B  to  commit  a 
felony :  R.  v.  Raruford,  ubi  supra ;  but  A  soliciting  B 
to  commit  murder  by  poison,  and  putting  poison  in  his 
pocket,  unknown  to  him,  for  the  purpose,  has  not 
attempted  to  commit  murder  by  poison:  Stabler  v. 
Commonwealth,  R.  v.  Williams,  ubi  supra.  Yet,  it  is 
from  acts  of  such  a  character  that  the  reaaisite  inten- 
tion has  to  be  deduced  or  implied — unless,  mdeed,  when 
evidence  happens  to  be  admissible,  besides,  of  something 
else  done  before  the  comnussion  of  the  offence  (as  that 
the  prisoner  bad  previously  attempted  to  set  fire  to  the 
same  building:  Arch.  Cr.  PI.,  17th  ed.,  208,  21 7),  or  of 
something  done  subsequently  (as  flight  when  threatened 
with  arrest:  People  v.  Lock  Wiiuj,  10  Pacific  Coast 
L.  J.  190). 

On  the  other  hand,  criminal  attempts  are  hardly  less 
iniquitous  in  foro  conscientice  than  the  crimes  intended ; 
and  sometimes,  indeed,  as  in  Hinchy's  case  (ubi  supra) 
^  it  is  a  matter  of  difficulty  to  distinguish  whether  or  not 
I  the  intended  crime  or  a  mere  attempt  has,  in  fact,  been 
perpetrated.  Can  it  be  doubted,  for  instance,  that  in  a 
moral  sense  Fo'icitation  would  constitute  a  guilty 
attempt,  even  when  not  so  in  point  of  law  (see  Smith 
V.  Commonwealth,  54  Pa.  209);  or  that  the  would-be 
thief  who  intrudes-  his  hand  into  a  pocket  that,  un- 
known to  him,  happens  to  be  empty,  or  who  commits 
an  assault  for  the  ptirpose  of  robbing  what,  unknown 
to  him,  was  not  in  existence,  or  in  the  possession  of  the 
person  assaulted  (see  R.  v.  Johnson,  34  L.  J.  M.  C.  24 ;  R.  v. 
WPheison,  ttbisup.;  Hamilton  v.  State,  36  Ind.  28;  Mullen 
y.  State,  45  Ala.  43^,  is  morally  responsible  quite  as 
much  as  if  the  intended  crime  had  been  consummated  ? 
Surely,  the  man  who,  despite  his  own  intention,  happens 
to  be  prevented  from  pulling  tbe  trigger  of  his  pistol, 
even  if  legally  exonerated,  is  no  less  guilty  under  a 
higher  law  than  the  desperado  who,  without  drawing 
his  weapon,  puts  his  hana  into  a  back  pocket  and  fires 
through  it  at  his  victim.  And  truly,  as  observed  in  a 
Pennsylvania  case,  last  month,  "  We  have  reached  a 
period  when  every  one,  in  the  courts  and  out  of  them, 
who  is  in  favour  of  putting  a  check  to  the  reckless  use 
of  firearms  and  deadly  weapons,  should  empha.size  his 
earnestness  by  permitting  no  guilty  violator  of  the  law 
to  escape  the  punishmeiit  due  to  his  crime."  Even 
since  we  entered  on  the  discussion  of  this  subject,  after 
the  alleged  attempt  against  the  life  of  Judge  Lawson, 
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another  hue  been  made  in  Bablin  to  stab  a  juror  to 
death,  and  another  to  shoot  a  police-constable,  who 
'was  fortunate  enough  to  escape  the  fate  that  befell 
hit  comrade  on  duty.  Yet,  ''as  on  the  one  hand, 
the  evil  intended  is  the  measure  of  a  man's  desert 
of  punishment,  on  the  other  hand,  the  injury  done 
to  society  is  the  measure  of  its  interest  to  punish, 
and    puni.ohment    «an    only   be   inflicted   \fhere    the 

two  combine"  (Bishop,  Grim.  L where  the  whole 

subject  of  criminal  attempts  is  treated  in  a  much  more 
masterly  manner  than  by  any  English  writer,  and  far 
fuller  than  our  own  space  would  allow);  and  with  a 
viow  to  cases  in  which  the  consummate  offence  is  more 
mbtduevDos,  the  law,  as  a  rule,  mi^es  a  distinction, 
embracing  eren  cases  where  the  complete  offence  is  not 
more  mischievons,  and,  in  order  to  afford  the  criminal 
a  hens  ptemttntia  before  the  oonsummation  (though  it 
may  in  fact  have  been  prevented,  not  by  his  penitence, 
but  by  extrinsic  causes),  punishes  attempts  less  severely 
than  the  corresponding  consummate  crimes  (see  Anstin, 
Jut.  1098;  Harris  and  Toml.,  2nd  ed.,  17,  1419. 
Until  I86I,  indeed,  an  attempt  to  commit  murder 
was  only  a  common  law  misdemeanour,  punishable 
with  two  years'  imprisonment  and  hard  labour.  But 
certainly,  ''it  is  difficult  to  see  why  certain  con- 
tingencies, entirely  out  of  the  control  of  the  accused, 
should  affect  his  position  in  the  most  vital  manner. 
For  example,  the  same  intent  may  result  in  murder,  or 
woundmg  with  intent  to  murder,  according  to  the 
sktlfnlness  of  the  surgeon  who  treats  the  wounded 
man "  (Harris  &  Toml.,  Cr.  L.,  2nd  ed.,  147) ;  and 
i))deed,  a  recent  writer,  discussing  the  ffuiteaa  case, 
goes  the  whole  length  of  maintaining  that  there  can  be 
BO  reasonable  distinction,  in  point  of  principle,  between 
the  punishment  of  the  complete  offence  and  the  punish- 
inent  of  the  attempt  to  commit  it  (see  15  Ir.  h.  T. 
'  539);  while,  ornamenting  on  the  lame  case,  another 
Writer  maintained  that  our  law  should  be  re-altered  in 
the  direction  of  severity  to  meet  cases  where  the  victim, 
owing  to  the  modem  resources  of  medical  science  (see 
a.  V.  Holland,  2  M-  &  B.  351),  might  not  die  within  a 
year  and  a  day,  as  to  which  Mr.  Harris,  also,  observes 
that  it  seems  bard  to  explain  why  there  should  still  be 
an  ai>bitrary  line  so  drawn,  and  why  it  should  not  be 
left  to  the  jury  to  decide  whether  the  death  was 
the  direct  rcault  of  the  wound.  The  Chinese  code 
(Staunton,  9S8),  by  the  way,  allows  the  magistrates, 
when  inquiring  into  such  cases,  to  fix  the  number  of 
days  donng  which  the  capital  responsibility  of  the 
accused  should  last. 

However,  we  have  perhaps  said  enough  about  the 
punishment  of  attempts,  and  shaD  assume  that  onr 
readers  are  as  familiar  with  that  branch  of  our  subject 
as  the  learned  Mr.  JohnBurke,  who,  on  pleading  guilty  of 
an  attempt  to  conmit  robbery,  was  sentenced  by  O'Brien 
J.,  on  the  4th  inst.,  to  seven  years'  penal  servitude,  but 
took  exoeptio*  as  he  had  not  admitted  actual  robbery, 
and  saceeeded  in  getting  his  sentence  reduced  to  twelve 
months'  imprisonment.  It  was  not  the  first  time  for  a 
judge  to  make  a  mistake  in  dealing  wilb  criminal  at- 
tempts. In  1879  a  strange  case  occurred  at  Ltttowk, 
on  the  Russian  frontier.  Two  Jews,  father  and  son, 
had  long  lived  on  bad  terms,  and  at  last  the  son  hired 
a  peasant  for  twenty  pieces  of  silver  "  to  facilitate  the 
departore  of  the  old  man  from  this  vale  of  tears."  On 
the  day  fixed  for  the  execution  of  the  crime  the  peasant 
repented,  «id,  going  to  the  intended  victim,  confessed 
all  that  had  paned.  The  &ilier  made  him  promise  to 
pretend  to  his  employer  that  the  crime  had  been  com- 
fnitted,  and  he  then  went  to  the  rabbi,  Joseph  Beer, 
before  whom  he  laid  the  matter.  After  due  ddibera- 
tion  the  rabbi  determined  to  see  the  son  and  to  inform 
him  that  bis  murdered  father  had  appeared  to  him  in  a 


dream,  and  he  asked  his  murderer  whether  he  would 
appear  before  a  terrestrial  or  cdestial  jury.  The  son, 
quite  overwhelmed,  chose  the  former  tribunal,  which  was 
accordingly  formed,  and  consisted  of  ten  influential 
parishioners.  The  father  was  placed  behind  a  curtain. 
The  prisoner  having  been  placed  at  the  bar,  the  judges 
rose,  and  the  rabbi  solemnly  invited  the  spirit  of  the 
dead  man  to  bring  forward  bis  accusation.  Hardly  had 
the  son  recognised  the  voice  of  bis  father  when  ha  was 
seized  with  terror  and  fell  down  dead.  The  procunUor 
of  the  province,  on  learning  what  bad  passed,  at  once 
caused  the  rabbi  and  other  members  of  the  court  to  be 
arrested.  What  was  the  ultimate  result  we  know  not ; 
but,  doubtless,  the  learned  procurator  quoted  the  case 
put  by  Sir  James  Stephen  (Dig.  Cr.  L.,  142),  of  an 
impetuous  heir  rushing  into  the  room  of  a  man  (who 
had  aneurism  of  the  heart),  and  roaring  in  his  ear, 
'*Your  wife  is  dead,"  intending  to  kill,  and  thereby 
killing  him.  Why  should  not  such  an  act  amount  to 
murder,  qneries  Sir  James?  But,say  wei,  had  it  failed, 
would  it  nave  amonnted  to  an  attempt  ?  Wo  apprc^od 
that,  at  most,  it  would  have  been  but «  semt-existent 
attempt ;  like  the  Kilmainham  Treaty, 

"  Exist  it  did  not,  tho'  within 
A  mewurmbte  dlstftn.e 
Of  tk«t  vagiM  Un»  irlura  tfatngi  bqgln. 
Tq  bord«r  90  azWaiMS." 


EXCLUDING  COUNTER-CLAIMS. 

One  of  the  most  important  alterations  introdaoed  by 
the  Judioatnre  Acts  was  the  praotioe  aa  to  ooantor- 
clalms.  It  approaohed,  perhaps,  more  nearly  than  any 
of  the  other  ehani;e8  Introduced  to  an  alteration  in  point 
of  substance.  When  the  prooednre  ot  a  eoart  aJlowa 
one  cause  of  aetfon  to  be  freefly  set  off  against  another, 
it  gives  to  every  debtor  a  lien  on  the  debt  which  he  owea, 
to  the  extant  of  the  debt  owed  to  him.  It  is  thos  an 
alteration  in  snbstantive  law.  The  jastiee  o(  the  rales 
as  to  oonnter-olaim  introdnoed  by  the  Judioature  Acta 
has  not,  we  think,  been  disputed.  It  is,  in  fact,  a  vary 
obvious  prinoiple  of  natural  equity  that  when  one  man 
asks  another  for  that  which  la  his  dae,  the  other  ahonld 
be  entitled  in  bis  turn  to  demand  that  wbioh  ia  dne  to 
him.  The  principle,  moreover,  is  practical  and  btteineos. 
like.  No  man  of  business  would  think  of  paying  moooy 
to  another  when  he  himself  had  an  outstanding  eiatUn 
of  an  equal  or  greater  amount  against  that  other.  Tka 
law  has  now  given  its  sanction  to  that  prftotfoo;  and 
men  are  entitled  to  conduct  themselves  aooordiDgfy. 
The  rule  stands  in  a  very  different  position  from 
ordinary  rules  of  procedure,  such  aa  those  whioh 
regulate  the  time  for  taking  a  step  in  a  cause  or  tho 
mode  of  trial.  It  may  be  the  sole  defence  in  an  aotioo. 
The  defendant  may  admit  the  plaintiff's  claim  in  itself, 
and  resist  only  the  paying  of  it.  Such  being  the  peonliar 
position  of  the  rules  of  procedure  as  to  oonnter-olalnt,  it 
IS  very  necessary  that  they  should  be  distinct  and  welt 
aaoertained,  and  snbjeot  as  little  aa  possible  to  tho 
diBoretion  of  the  judge.  Judicial  discretion  way  ba 
allowed  to  have  considerable  operation  among  mrdinary 
procedure  rules  without  any  danger;  bat  If  it  onerntea 
frequently  on  the  right  to'  retdat  payment  <rf  a  debt  by 
a  person  who  is  himself  a  creditor,  there  is  danger  of 
the  law  on  the  subject  possessing  that  unoertainty 
which  is  the  worst  feature  in  a  law  of  the  kind.  That 
there  is  some  ground  for  this  tear  appears  to  ns  to  b« 
illustrated  by  the  ease  of  Oray  v.  Webb,  reported  in  (ho 
November  nnmber  of  the  Laa  Xoumal  RtpmrU, 

The  facts  of  finty  v.  WM  are,  we  think,  moat  fairly 
told  in  chronological  order.  In  Jnly,  1878,  Oray  *  Hawn- 
draper,  of  Oreat  Qrimaby,  sold  the  good,  will  and  atoeM&> 
trade  of  his  bnsiDeas  to  Webb.  The  parohaae-ttoaey 
was  paid,  together  with  £800  for  the  book  dabtri ;  bo^ 
if  the  book  debts  brought  in  less  than  that  earn,  tho 
balance,  it  was  agreed,  was  to  be  repaid  to  Wobb. 
Shortly  afterwards  Webb  advanced  some  small  sums  of 
money  to  Oray,  and  sold' him  goods  to  a  amaJl  amount. 
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la  March,  1880,  Webb  sgreed  to  bay  the  freebold  of  tbs 
premUea,  where  the  basiueaa  was  oarried  oa,  from  Gray, 
knd  also  some  adjoiaing  premises.  The  price  was  to  be 
£1,100.  Webb  entered  into  possesaioQ,  bat  did  not  pay 
the  parcbaae-mooey.  Gray  brought  the  action  for 
specific  performance,  being,  in  fact,  an  action  for  £1,400. 
Webb  therenpon  by  way  of  oonnter-claim,  claimed 
credit  for  £2S2,  being  in  respect  of  the  defloiency  of  the 
book  debts,  and  the  other  matters  alrslidy  referred  to. 
In  answer  to  this  an  application  was  mude  to  Mir.  Jastise 
Kay  to  strike  ont  the  ooanter-olaim.  The  learned  jod(^, 
in  giving  jndgmeot,  labonrs  aoneoesaarily,  as  we  think, 
in  showing  that  a  ooaoler-olaim  need  not  be  a  defenoe 
or  set-off  to  the  claim  in  the  action.  Although  in  the 
earlier  days  of  the  Judicature  Acts  judges  aocastomed 
to  the  severe  rules  of  pleading,  now  happily  abolished, 
may  have  ased  expressions  tending  to  show  that  the 
right  to  ooanter-claim  was  restricted,  it  now  seems 
nniversally  acknowledged  that  no  restriction  exists. 
Those  who  read  the  jadgment  of  Hr.  Jastioe  Eay  may 
be  ezensed  from  sapposing  that  the  opinions  expressed 
by  soma  of  his  eolieaigaes  in  restriction  of  the  right  to 
oounter-olaim,  although  they  did  not  have  sufficient 
weight  to  indaoe  him  to  decide  that  there  was  no  right 
to  oouDter-cIaim  in  this  instaooe,  yet  influenced  his 
mind  in  the  exercise  of  the  discretion  allowed  him. 
Baring  decided  that  the  defendant  was  primd  facie 
entitled  to  ooaoter-olaim,  the  learned  jadge  disallowed 
his  oounter-claim  in  this  instance  on  the  ground  that  it 
required  investigation,  and,  therefore,  wonld  delay  the 
plaintiff's  claim,  and  that  it  might  have  been  brought 
in  the  form  of  an  action  much  earlier. 

The  lAtter  of  these  two  grounds  own  hardly  have 
weighed  much  with  the  learned  judge.  A  man  who  owes 
anotbec  £1,400  is  not  likely  to  bring  an  action  against 
him  tor  £362 ;  and  the  question  is  whether  he  is  not  en- 
titled to  dedoot  the  £252  from  the  larger  snm.  lbs  other 
groand  pat  forward  is,  that  the  investigation  of  the 
ooanter-claim  would  delay  a  claim  which  was  practically 
nndefended.  Mr.  Justice  Kay  refers  to  several  rules 
regulating  his  discretion  in  the  matter.  Bule  3  of 
Order  XIX.  and  Kule  9  of  Order  XXII.  alone  appear  to 
have  a  direct  bearing  on  the  matter.  Bale  8,  Order 
XIX,  gives  the  defendant  a,pnmafaeie  right  to  ooanter- 
oiaim  sobjeot  to  the  proviso  that  "  the  court  or  jodge 
may,  on  the  applioatioa  of  the  pUintiS  before  trial,  if  lo 
the  opinion  of  suoh.  court  or  judge  saoh  set-off  or 
ooanter-olaim  cannot  be  ooBveoieutly  disposed  of  in  the 
pending  aetioa  or  ooght  not  to  be  allowed,  refose  per- 
mission to  the  defendant  to  avail  himself  tbereol" 
These  powers  jure  of  Ute  widest  description,  and  so  ex- 
pressed that  probably  it  woaLd  be  diffioolt  to  find  a  case 
in  which  the  Court  of  AppeiU  woald  overrale  the  dis- 
oretion  exercised.  Bale  9  of  Order  XXIL  ia  muoh  mora 
restricted  in  its  terms.  It  provides  that,  if  there  is  a 
oonnter-claim  and  the  plaintiff  "  ooutends  that  thexilaim 
thereby  raised  ought  not  to  be  disposed  of  by  way  ot 
ooantei-daim,  but  in  an  indepandeot  action,"  he  may 
apply  to  exoluds  the  oouotrr-olaim.  This  rale  ap- 
parently restricts  the  disoretioo  to  cases  in  which 
the  trial  of  claim  and  counter-claim  together  would 
prejudice  the  iair  trial  of  the  olaim.  Mr.  Jastioe  Kay 
farther  fortifies  himself  with  Order  XXVIL,  Bale  1. 
which  allows  statements  "  which  may  be  scandalous  or 
which  may  tend,  to  pr^udioe,  or  embarrass,  or  delay  the 
fair  triftl  of  the  action,"  to  be  strack  oat.  When  there 
are  two  rales  expressly  giving  the  terms  on  whinh 
ooanter-clsims  mmy  be  disallowed,  no  great  help  can  be 
obtained  fcom  a  iiSDeral  role  which  can. hardly  have  had 
oonnter-olaims  within  its  purview.  Mr.  Justice  Eay 
evidently  gives  a  valae  to  the  word  "  delay ;"  but  this 
word  seems  to  show  that  the  rale  did  not  contemplate 
the  case  of  counter-claim,  beoaaae  a  oonoter-claim  most 
necessarily  delay  the  action.  It  is  a  grave  question, 
which  we  should  wish  to  see  more  fnlly  discussed, 
whether  the  rules  intended  to  allow  a  connter-claim  to 
be  strack  oat  becaase  the  claim  was  practically  unde- 
fended, and  the  counter-claim  required  investigation 
which  woald  take  time.  The  test  given  in  Order  XIX., 
Bole  i,  that "  the  ooattter-olaim  cannot  be  ponveoiently 


disposed  of  in  the  pending  action,"  seems  to  exclude 
the  case  in  qnestion.  The  connter-claim  obviously 
could  not  prejudice  the  fair  trial  of  the  claim  beeanse 
the  olaim  was  admitted.  There  was,  therefore,  no  pre- 
judice to  the  plaintiff  exoept  that  he  was  kept  ont  of  his 
money  rather  longer  than  if  there  had  been  no  connter- 
claim,  and  the  matter  might  fairly  have  been  tdjoated 
by  allowing  the  counter-claim  oa  the  terms  ot  the 
defendant  bringing  into  ooart  the  amount  of  the  claim 
less  the  amount  of  connter-claim.  The  real  fact  is  that 
in  cases  of  this  kind,  iu  which  two  persons  have  cross 
claims  against  each  other,  it  is  a  mere  accident  which 
one  brings  the  action.  If  Webb  had  brought  the  action 
against  Gray,  instead  of  Gray  against  Webb,  Or«y 
would  clearly  have  been  allowed  to  connter-clajm.  The 
man  who  claims  the  most  is  natarally  the  one  to  pot  the 
law  in  motion ;  bat,  so  tar  as  the  merits  of  the  dispnte 
were  ooncemed ,  that  fact  is  also  accidental.  The  object 
of  the  law,  as  it  seems  to  ns,  is  to  find  ont  the  point  in 
dispute  between  the  parties,  and  to  decide  it.  This 
point  cannot  be  discovered  in  many  cases  unless  a 
connter-claim  is  employed ;  and  the  law  fails  in  its 
parpose  when  the  real  gist  of  the  dispute  is  shown  to  be 
an  alleged  counter-claim,  and  it  declines  to  entertain 
the  counter-claim. — Zaw  Journal. 


THE  SETTLED  LAND  ACT.— VIL 

IConHnuei/rtm  pf  607,  anU) 

Itivtitment  and  other  Application  of  Capital  Moneji 
(Sect.  21). 

We  have  already  spoken  of  capital  money,  and  what 
it  comprises.  The  Act  distinctly  states  that  it  inclndes 
part  of  mining  rent  fsect.  11) ;  money  raised  by  mortgage 
of  the  land  (sect.  18);  consideration  for  variation  or 
rescissioo  of  certain  contracts  (sect.  31  (1) ;  part  of  timber 
money  in  certain  oases  (sert.  36) ;  prodnoe  of  sale  of 
certain  "heirlooms"  (sect.  87).  Obvioasly  also  money 
receivable  on  sale,  sxchange,  or  partition  must  be 
capital  money  (see  sect.  68).  We  have  stated,  also,  that 
osnally  this  will  be  the  case  with  a  floe,  and  our  view 
is  confirmed  by  the  mention  of  fins  in  sect.  42.  We 
think  that  this  will  also  usually  be  the  case  with  licence 
to  copyholder  to  lease  (sect.  14).  The  Act  is  not  clear 
SB  '0  consideration  for  surrender  of  lease  (sect.  13  (1),  or 
for  surrender  of  contract  for  lease  (sect.  81  (1)  (iii.),  or 
even  for  variation  of  contract  for  lease  (seet.  31  (1)  (iii.) ; 
but  this  last  mach  resembles  a  fine.  There  is  no 
mention  of  consideration  for  variation  or  resoistion  ot 
contract  with  respect  to  improvements  (secii  SI  (1)  (v.), 
butolsarly  consideration  might  be  taken.  Consideration 
for  variation  mast,  we  think,  he  capital  money,  but  it  is 
not  so  clear  in  case  ot  rescission.  Application  may  be 
made  to  the  court  as  to  contracts  (sect.  31  (3).  It  is 
clear  in  all  the  above  cases,  that  it  will  not  be  sate  to 
take  the  receipt  of  tenant  tor  lite. 

Sect  21  P)  gives  a  long  list  of  modes  of  Inveetment. 
These  include  Gk)vemment  securities,  other  seonritles 
aathoriited  for  the  trnstees  by  the  settlement,  oc  "  by 
law."  As  to  what  are  anthorised  by  law,  see  David,  iii. 
26 ;  Seton,  86, 489.  Stock  of  the  Metropolitan  Board  of 
Works  ia  permitted,  unless  forbidden  by  the  settlement: 
84  <b  86  Vict.,  c.  47,  s.  13. 

The  new  AJct  authorises  iavsstments  on  bonds,  mort- 
gages, or  debentures  or  debenture  stock  of  railways  in 
Great  Britain  or  Ireland  incorporated  by  special  Act, 
and  having  for  ten  years  before  the  investment  paid  a 
dividend  on  ordinary  stock  or  shares. 

These  powers  ot  investment  cannot  be  taken  away 
from  the  tenant  for  life,  except  with  rsspoet  to  seme  uf 
those  which  are  not  expressly  menticned  in  the  section, 
bat  which  are  otherwise  anthorised  for  trostees'  invest- 
ments. Thus  it  wonld  seem  that  the  stock  of  the 
Mstropolitaa  Board  may  be  forbidden,  and  also  loans 
on  the  security  of  land  in  Ireland  :  22  &  23  Viot.,  o.  86, 
s.  82.  But  it  would  appear  that  "Court"  seonritles 
cannot  be  forbidden  :  Weddtiium'i  TruOt,  38  L.  T.  Bep. 
N.  S.  904 1  9  Uh.  Div.  112. 
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The  fdlTowibg  general  order  wag  made  by  the  Coart  of 
Chancer;?  on  the  1st  Feb.,  1881  :— 

**  C^8h  nader  the  control  of  the  conrt  may  be  inTested 
in  !&ank  Stock,  East  Indian  Stock,  fizcheqaer  Billa,  and 
;£2l0:i.  per  Cent.  &nDoitien,  and  Qpon  mortgage  of  free- 
hold ^nd  copyhold  estates  respectively  in  England  and 
Wales ;  a*  nell  as  in  Consondated  Tliree  per  Cent. 
Antmltles,  Bedaeed  Three  pet  Cent.  Annnfties,  and  New 
Tbrse  per  Ctot,  Annnitieo." 

The  S.  L.  Act  merely  forhid's  inveahnent  of  ntoney 
arfsing  from  land  in  England  In  the  pnrchnse  of  land  in 
Ireland  (sect,  23),  and  giving  Englisb  in  Exchange  for 
IriA  land  (aeol  4  (8);  it  does  not  forbid  mortgages  npon 
Irisli  land. 

^e  statntory  range  will  nsnally  be  snfBcient  In 
"  r'eal ''  settlements ;  bnt,  as  a  mle,  in  settlemeots  of 
land  as  personalty,  a  wider  power  will  be  desired. 
This  may  be  inserted  {sect.  21  (xi.)  We  hop*  to  diaouss 
aettleinentv  of  this  description  hereafter,  as  sect.  03 
makes  oonAiderable  variations  aa  to  them  in  connexion 
wUb  investment. 

For  ^omprebensive  forms  of  Invefltmeot  In  personalty 
settlement,  see  David,  iii.  711, 740 ;  Wolst.  &  T.  181. 

For  old  power  of  interim  investment  in  "  real "  settle- 
ment,  see  David,  iii.  1023. 

O  U  1b  desired  to  enskble  tlia  leodine  of  money  on 
Moarity  of  second  mortgages  (Lewln,  291),  or  mortgages 
of  leaa^olds  {ib.  288,  289)  or  long  terms  iSe  Boyd,  28  L. 
T.  Hep;  N.  S.  799 ;  14  Oh.  Div.  626),  special  power  mnst 
b«>  given.  If  it  is  desired  that  money  may  be  lent  to 
the  tenant  for  life  even  on  mortgage,  power  shonld  be 
sivisn  to  the  trastees  to  lend  it,  and  they  should  be 
declared  indemnified  for  so  doing.  Bee  Lewin,  287 ;  and 
ootfipate  seci  5S. 

Also  by  seot.  21  money  may  be  applied  for  anthorised 
improvements  («ee  seot.  2S),  and  in  tbe  pnrofaaae  of  a 
lai^  variety  of  interests  in  land,  and  also  for  oosts  in- 
oarred  in  the  ezecntion  of  the  powers  of  the  Act  (sect.  21 
(z.)  This  last  will  b«'  a  very  nsef  ol  provision  for  enabling 
trastees  (o  get  tbetr  costs.  The  settlement  may  increase 
the  modes  of  application  (sect.  21  (xi.) ;  sometimes  it 
may  be  convenient  to  do  this  by  increasing  the  nomber 
of  antfaorised  *'  imprOvementB,"  bat  generally  the  stattt- 
to^  pr«>visiot]S  vrill  be  amply  sofficlent 

Btfpiatima  ntputinff  bntttmaU,  Dttohiiiott,  Jce. 
(Sscte.  82  (»-aa). 

CtMtri  money  is,  at  the  option  of  tenant  for  life,  to 
be  paid  to  tbe  trpst^es  or  into  oonrt  (sect.  22  (1) ;  oon- 
seqaently  his  own  receipt  will  be  insufficient  Tenant 
for  life  may  direct  the  trastees  in  what  manner  to  invest 
or  ftpply  the  monev ;  Int  if  he  gives  no  direction  (and 
wesoppose,  if  he  is  ab  infant)  the  trastees  decide,  bat 
tbatt  sabjeot  to  any  eensent  or  direction  given  by  the 
settletnent  (seot.  82  (2).  In  SQch  case  it  would  seem 
that  seot  21  will  not  prevent  the  settlor  imposing  what 
limits  he  likes  upon  the  investments.'  See,  however, 
Wtdderlmtn'i  Tna^  (uH  tup.)    We  should  advise  that  he 

Srohfbit  investment  in  anv  aeottrities  payable  to  bearer, 
aefa  secnritles  are  not  suitable  for  trustees. 
Beet,  22  makes  full  provision  for  devolution  6t  income, 
pr^nte"  conversion,"  40.  See,  however,  sect  68,  in 
oase  ol  settlement  on  trust  for  sale.  Investments  may 
not  bri' altered  daring  lifetime  of  tenant  for  life  withoat 
his  'consent  (sect.  23  (4>.  Probably  it  is  intended 
that  when  tenant  for  life  ts  an  infant  the  trustees  may 
vary  them  (see  sect.  60) ;  bat  it  would  be  well  at  present 
to  Insert  this  power  in  the  settlement.  Land  out  of 
Euglaud  may  not  be  purchased  by  means  of  "capital 
money  "  arising  from  land  in  England  (sect.  SS). 

Sitt/emeat  vf  Imtui  puxiaml,  lakm  in  Bttekmge,  A«. 
(Seot.  24). 

Freehold  land  Is  to  be  oonveyed  to  the  asee,  Ao.,' 
snbsisting  with  respect  to  the  settled  land,  or  as  near 
thereto  as  ciraqmstanoes  permit  Oopyhcrfdaand  lease- 
holds are  to  be  conveyed  on  corresponding  trasts  as  far 
aBpo8tiibl6;  but  the  vesting  of  the  beneficial  interest  in 
leaseboIdB  is  anspended  (sub-sects.  1-3).  Compare- 
David.  Iii.  1020,  and  see  t».  (!£8,  698,  6001    The  next 


three  gnb-seetions  apply  to  inoambrances,  and  mb-sect. 
7  extends  the  provisions  of  the  section  to  mines  and 
menerals.  Tbe  power  to  shift  incumbranoes  must  not 
be  used  unfairly  (sect.  53). 
The  provisions  do  not  appear  to  need  any  supplement.' 
(To  he  amUaued^ 


TROTIOB  OF  ACTIOS. 


Tile  law  retatftg  tb  notice  of  aetion  is  closely  eonnetted 
with  tbe  duties  and  praotioe  of  justices  of  tb«  peace' 
who  have  to  administer  remedies  under  somany  statutes 
and  take  part  in  mneh  that  is  done  by  officials,  and  also 
by  private  informers  who  seek  to  enforce  in  a  summary 
way  those  remedies.  It  is  difficult  to  draw  a  statnto 
which  is  free  from  ambiguity,  and  it  is  still  mora  diffieiilt 
to  apply  it  tothe  Various  emergencies  of  life.  Mistakes 
of  necessity  attend  the  development  of  these  special 
remedies  in  all  their  stages,  and  yet  these  mistakes  are 
so  often  honestly  made  that  it  would  be  unfair  to  visit 
them  upon  their  unwitting  authors.  It  is  for  (lie- pro* 
teotion  of  these  honest  but  mistaken  sdmiaiatrstors  of 
tbe  law  that  tfas  requirement  as  to  notice  of  aetion 
eomes  into  play.  T(  throws  round  the  defendant  a 
shield,  or  rather  it  necessitates  an  interval  for  refiets 
tion  on  one  side  and  on  tbe  other.  Tbe  plaintiff  who  ' 
alleges  that  be  has  been  aggrieved  by  tb'e  aetion  of  tbo, 
defendant,  mnst  give  a  certain  preliminary  notice  of  his ' 
intention  to  bring  an  action,  and  then  tbe  defendant 
baa  time  to  consider  whether  he  can  defend  himself 
snooessfnlly,  and  if  not  then  whether  some  satisfaction 
might  not  fitly  be  tendered  so  as  to  get  rid  of  th«' 
dimbhlty.  'There  have  been  many  nice  ooeasions  for  the 
Oonrts  to  settle  what  is  no  easy  matter,  namely,  under 
what  oirenmstances  the  defendant  is  entitiea  to  this 
notice ;  and  secondly,  if  there  must  be  a  notice,  then 
what  are  the  necessary  contents  of  that  ndtibe.  There 
are  many  statates,  each  of  which  makes  it  necessary  to 
give  this  notice  of  action,  bat  they  all  bave  a  family" 
likeness  and  nse  much  the  same  languBgi».  The  Phblio 
Health  Adt,  1875,  in  the  264t1i  section,  Imposes  this 
notice  in  respect  of  all  acts  done  under  the  Act,  and 
says  that  the  month's  notice  must  clearly  state  the 
oanse  of  aetion  and  the  name  and  place  of  abode  of  the 
intended  plaintiff,  and  of  his  attorney  or  agent  in  the' 
oanse,  and  on  the  trial  no  evidence  is  allowed  of  any 
cause  of  action  which  is  not  stated  in  tbe  notice  M 
served.  In  Kke  manner  the  Larceny  Act,  24  Sc  WTIot,' ' 
a  98,  B.  113,  imposes  the  ueoessity  of  notice  of  action  fof 
anything  done  in  pursuance  of  the  Aot,  and  the  notioe 
is  to  state  the  cause  of  action.  The  words  eonstantly- 
nsed  in  all  these  Acts  are  "  things  done  in  parsuance'ra 
tjbe  Act  or  under  the  Aet."  It  thus  constantly  beoomes' 
a  question  whether  tbe  particular  aot  complained  of. 
Was  one  'which  was  done  under  the  Aot. 

There  have  been  important  and  carefully  oontlidered '' 
decisions  on  this  matter.    It  was  at  one  time  cotmidered' 
tliat  the    defendant,  in    order  to  be    entitled    to  the' 
notice,   mast    bave   actdd    not   merely  honestly  but' 
reasonably.    This  last  essential,  however,  was  ques- 
tioned.   In  a  leading  case  of  Herman  t.  JSentsekiU,  28 
J.  P.  598,  the  defendant  kept  a  cigar  shop,  and  gave 
into  custody  a  person  tor  cheating  bim  with  a  bad'- 
florln.    The  plaintiff  was  discharge,  and  bronght  an 
action  fOr  false  imprisonment,  when  the  jury  found 
that  the  dettandaot  ho-nestly  believed  that  ^e  plaintiff 
tendered  a  bad  coin,  but  that  he  had  no  reasonable 
grounds  tor  his  belief.     It   then  became  a    question 
whether  he  was  entitled  to  notice.    The  coart  came  to 
the  conclnsion  that  the  main  question  was,  whether' 
there  was  honesty  of  purpose,  and  the  reasonableness 
of   the   grounds   was  of   interior  importance,  though 
aondetimes  usefdl,  to  be  considered  also.    A  later  ease 
of  Orekard  v.  IMertt,  28  J.  F.  54,  confirmed  tbe  iontttn ' 
oase.    In  this  ease  the  plaintiff  was  a  silk  saiesmad 
employed  by  the  defendant,  and  being  one  daychallenged 
to  produce  the  money  in  his  possession,  was  given  into 
oustody  for  stealing  a  marked  coin.    Being  disebarged, 
and  having  brought  an  action  for  fiilse  imprisonment, 
the  Oonrt  of  Exeheqaer  Chamber  held  tbat  the  ptop6t 
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way  of  clinBo(iDf{  the  jary  is  to  wk  tbein,..did.  the 
dafeadaut  beliare  boueatly  ia  the  ezisteace  ot  those 
faets  which,  if  they  existed,  woald  have  beea  a  defeooe 
to  the  aotion  and  bring  him  ander  the  statate  t  It  is 
agceed  to  be  •nongh  it  the  defendant  land  ficU  tbonght 
'he  was  acting  In  aooordanoe  with  the  law,  aud  that  it 
Is  not  neoesaary  be  shoald  have  any  belief  of  facta 
speoifloally. 

Another  later  oa«&of  ZmM  v.  Bint,  BB  7.  P.  407,  again 
la|d  dofra  the  tale  that  hooeat  belief  waa  *U  that  ma 
necessary,  though  in  that  case  sooh  honest  belief  wm 
not  proved.  Another  case  of  King  v.  OAamierlain,  40  L. 
3.  0.  P.  273,  was  one  where  the  defendant  by  looking 
throagb  a  telescope  saw  the  plaintiff  stealing  a  booy. 
The  jury  ^onght  he  oould  not  reasonably  draw  the 
intereDoe  as  to  stealing,  bnt  the  court  said  toe  jary  had 
no  businem  to  draw  aooh  a  oondasioo,  and  their  sole 
oonnderation  shoald  have  been  wiiether  the  defendant 
ho»4  fdt  belieTed,  not  whether  he  did  so  reasonably  or 
not.  Agdn  in  Jvigt  v.  Sdrim,  L.  B.  6.  Q.  B.  724, 
•otveyors  of  highwaya  Uiiodered  in  a  highway  rate 
whioh  was  not  properly  allowed  aud  published,  but 
appazently  all  they  aid  was  that  they  xoerely  mistook 
the  form.  They  were  sned  by  the  party  rated,  and 
Blaokbarn,  1.,  said  :  "  In  the  present  oasa  there  is 
nothing  to  show  that  the  detauaaots  were  oonscioos 
they  were  acting  illegally ;  what  they  were  doing  was 
of  the  essence  of  their  employment,  namely,  raising 
money  tor  the  repair  of  toe  road.  They  certainly 
blandered  .excessively,  but  were,  oeverthelaas,  acting 
nnder  the  Act  of  Parliament,  aud  were  ooaseq.Qeutly 
entitled  to  notice  o(  action." 

These  cases  (offioieutly  illustrate  the  rale  arrived  at 
in  most  of  the  recent  oases,  whioh  is  this,  that  it  is  the 
honesty  ot  the  belief  of  the  defendant,  and  not  the 
reasonableness  or  sonnduess  of  that  belief.  In  other 
words  the  law  does  not  require  that  the  defendant 
should  always  be  right  in  his  law  or  in  his  good  sense, 
but  he  mast  bare  an  lienest  inteotioa  to  do  wliat  the 
•tatute  aatfaorises. 

The  precise  particulars  whioh  the  notice,  when 
necessary,  shall  contain,  call  for  still  greater  care, 
beoanse  it  is  not  ao  easy  to  lay  down  the  obaraoteristios 
of  a  notioe,  as  it  is  to  arrive  at  the  honesty  of  the 
defendant's  intention.  The  notioe  moat  give  reasonable 
information,  but  it  is  not  likely  that  the  courts, 
especially  of  ^e  present  d^y,  shoald  allow  much  to 
torn  oq  mere  quibbles  aud  technical  accuracy.  All  that 
is  really  wanted  is  that  the  plaintiff  should  draw  the 
defendant's  attention  to  the  occasion  when  the  mischief 
was  done,  but  the  words  or  partionlarity  of  detail  cau- 
tto(  be  important  in  any  view,  Nevertheless  one  or  two 
illoatiations  of  the  dimcnlties  are  the  easiest  modes  of 
•howinfl  how  this  point  is  to  be  dealt  with.  In  tbe  case 
of  Smiik  V.  Vfat  D*rby  Local  Board,  H  h.  3.  O.  P.  607, 
the  aotMHi  wasbrooght  by  the  plaintiff  for  the  defendants 
negligently  leaving  a  highway  insufficiently  repaired, 
whereby  a  valnable  horse  received  severe  injaries.  One 
day  the  contractor  of  tbe  defendants  was  laying  down  a 
sewer  in  tbe  hi^way.  The  work  was  completed  in 
May,  1874,  and  the  traffio  was  resomed,  but  a  sabsidenoe 
took  plsoe  whioh  was  soon  repaired,  and  flnaliy  the 
■nrveyor  at  last  said  all  was  right.  So  far  as  the  surveyor 
was  aware  there  was  nothing  wrong,  bat  it  so  happened 
that  one  day,  being  13th  May,  tbe  plaintiff's  horse  was 
drawing  a  spring  oart  when  its  fore  Jeet  suddenly  sank 
thiongb  a  ooating  or  crust  of  macadam  into  a  cavity, 
and  was  injured.  Nobody  oould  acooont  for  this  sadden 
hole.  The  merits  of  the  case  and  tbe  evidence  of 
negligence  need  not  be  described,  bat  it  is  well  to  attend 
to  the  notioe  of  aotion  that  was  given.  It  ststed  ' '  that 
yov,  tb^  said  board,  by  yonrselves,  your  labourers, 
rervants,  aud  others,  on  or  about  the  13th  May  last, 
negligently,  oaraleesly  and  improperly  did  leave  aoertain 
portion  ot  the  road  or  highway  in  su  insufficient  and 
improper  state  of  repair,  whereby  a  horse  of  the  plain- 
tifTs,  while  being  lawfully  driven,  saak  into  the  road, 
and  was  thrown  therein  and  severely  injured."  The 
notioe  abounded  in  macb  mors  verbiage,  and  one  would 
•oppose  that  it  gave  ten  times  too  mooh  detail,  and  far 


too  many  worda  Yet  when  the  objections  came  to  bs 
argued  minutely  it  was  cooteuded  that  the  notioe  was 
insufficient  because  it  stated  the  cause  of  action  to  be  a 
bonfeasanoe,  whereas  the  real  cause  ought  to  have  bean 
stated  as  a  misteasauce.  Previous  cases  were  relied 
bpon  by  the  defendstit,  especially  those  ot .  Jona  v. 
Ifiehobu,  13  M.  &  W.  361,  and  Jnet  v.  £ird,  S  B.  Js  Aid. 
837,  where  U  had  long  i^go  been  SMd  that  these  notices 
were  not  to  be  oonatrued  like  a  special  pleading,  but 
ought  to  be  liberally  dealt  with.  And  it  so,  who  could 
doubt  that  this  notioe  gave  all  tbe  necessary 'infor> 
matioo. 

Tiie  court,  consisting  ot  Orove,'  3.,  and  Lindle;^,  J., 
came  to  the  oooolusiou  that  the  notioe  was  sufficient. 
Orove,  J.,  said  that  the  docnmeot,  it  reasonably  read  by 
a  mind  willing  to  underatand  it,  was  this,  that  the 
board,  by  their  servants  or  labourers,  negligently  left  a 
part  ot  the  highway  in  an  insoffioisnt  state  of  repair-*- 
that  they  attempted  to  repair  it,  but  did  oot  do  so  p;ro> 
perly,  whereby  the  horse  was  thrown.  That  all  pointed 
to  some  hole  and  not  to  a  mere  wear  and  tear.  It  tbere- 
tore  OTflfloien.tly  indicated  the  oaosa  qf  complaint.  And 
Iiindley,  3.,  thought  the  notice,  though  capable  of  being  . 
applied  to  an  aot  of  omission,  was  awo  capable  of  being 
extended  to  an  act  ot  commission.  It  showed  the 
defendants  suffioiently  what  they  have  to  meet,  and  they 
had  an  opportunity  of  inquiring  into  the  matter. 

The  demurrer  to  the  form  of  notioe  in  tbe  last  casO' 
Was  thus  overruled.  In  another  very  recent  case  a 
tomewhat  curious  objection  was  raised,  and  at  first  was 
more  difficult  to  dispose  of.  In  Oreeu  v.  Broad,  tuUt,  p^ 
199,  one  defendant  named  Broad  was  the  trustee  in  a 
licinidation  case,  who  had  charge  of  co-operative  stores, 
aim  he  employed  one  Hiftr,  a  detective,  to  watch  some 
persons  who  were  suspected  of  havio^  committed  a 
felony.  One  of  the  orders  made  in  the  business  was 
that  Hott  was  to  stop  persons  who  left  the  premises 
withont  produoiog  a  vottcnur  oc  leoeipt  for  the  goods  be 
was  taking  awfty.  The  plaiutiff  attended  the  sale, 
made  purchases,  and  (iot  his  voochers  for  payments,  bat 
threw  them  away.  When  he  left  the  premises  he  was 
stopped  and  asked  tor  the  vouchers,  and  not  having  any 
to  produoe  was  sent  back  to  the  stores.  The  plaintiff 
agam  returned  to  the  gate  aud  proved  U>at  ne  bad 
purchased  goods,  but  the  defendant  would  not  let  him 
depart  lor  some  title  aiterwstds.  Tim  faappeoed  on 
the  13th  day  of  April,  1881.  Fertkfs  arrest  tbe  aotion 
Was  btooj^t.  There  was  a  notioe  ot  action  duty 
delivered,  which  stated  that  "  I,  B.  0.  Qreen,  Ao.,  give 
yon  notioe,  Sm.,  for  that  yon,  the  said  W.  Hutt,  did,  on 
the  13th  ds^  of  April,  1881,  at  the  warehouse  of  the 
City  ot  Lonaon  Co-operative  Association,  Iiimlted,  Na 
36  Newgate*Btreet,  <bo.,  nnlawfully,  malioioasly,  and 
Without  reasonable  and  probable  canae,  assault,  detaid, 
and  imprison  me,  and  Keep  me  ao  imprisoned,  at  the 
said  warehouse,  for  the  space  ot  one  hour  and  opwards, 
to  the  damage  of  me,  the  said  B.  0.  Qreen,  <&c"  At 
ttie  trial  ot  the  aotion  the  objection  was  taken  that  the 
notice  was  insuffioient,  beoapse  tbe  date  of  the  .act 
done  was  wrong :  it  ought  to  have  been  on  the  12th  day 
and  not  the  13(h  A|^iL  The  case  was  aigned,  ana 
Ube  various  authorities  cited  where  notices  had  been 
ofaaUaDgad  as  insufficient.  The  court,  oonsisting  of 
three  jndges.  Grove,  J.,  Uathew,  J.,  and  North,  J.,  came 
to  the  oonclttsion  that  the  notice  was  sufficient.  The 
judges  all  thoaght  that  the  time  and  place,  were  snffi. 
oiently  identified.  It  was  thought  to  be  undonbted  that 
tfae  defendants  must  have  had  their  attention  oalled  to 
the  occasion,  and  oonld  not  possibly  have  mistaken  it. 
All  the  information  required  was  thas  sufficiently 
given. 

These  daeiaions  support  ths-modem  tsad^ncy  of' tb* 
oourt  to  disregard  mere  tedhoioidities  and  look  only  to 
the  snbataaoe  of  tlM  matter^— JaKiee  of  lAs  Peatt, 


RBBIDBNOE  AND  OOOUPATIOR. 

"  Besidenoe  snd  ooonpation  "  are  terms  of  ambiguons 
meaning.  They  are  constantly  occurring  in  Acts  of 
PatUunent,  and  tbarefora  oonctantly  require  iat«rprft«« 
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%ion.  In  eodeavoariDg  to  atcartaio  their  trae  miftaiog 
in  any  oae  particalar  a(atnt«,  it  U  aaoaBsary  to  ooiuidar 
what  was  the  parpoie  o{  the  I^agislacura  io  iaMrtini! 
them,  BO  that,  >{  poaaible,  an  iotarpretition  DMjF  )M 
SiveQ  tham  which  ia  oouaonant  with  that  parpote: 
fikckweU  V.  Baglaud,  3  Jur.  N.  B.  1303.  Wo  fiod, 
therefore,  many  differeot  maaaiDga  given  to  the  word 
"reaideooe,"  depeadiag  apoa  the  ohjeet  of  the  partioa- 
lar  atatate  in  whioh  the  word  oooara  For  ioataooe, 
"reudenea"  was  held  to  be  ef^oivaleotto"  boine"  whan 
lued  ia  3  <b  i  Will,  i,  o.  43.  a.  8  (^s^  v.  Sttgtht,  15  M. 
A  W.433) ;  whereas  when  nsed  in  17  &  18  Vict,,  c.  36.8. 
1,  it  was  held  that  a  "  plaoe  of  bnsinasa  "  was  a  reaideooe 
within  the  meaniog  of  the  atatate:  Auenbotwtgk  v. 
Tkompion,  2  H.  <fe  K.  659.  The  Billa  of  Bale  4ct.  1878 
(41  &  a  Viot.,  a  81),  a.  IQ  (2),  providea  that  an  afadavit 
ahall  be  filed,  together  with  every  hill  of  sale  whioh 
shall  give,  amongst  other  things,  a  deeoription  of  th^ 
reaideaoe  and  oooapation  of  the  grantor.  It  has  been 
held  by  Vice-Ohanoellor  Baooq,  in  £eparU  Moomvi  (li. 
B«p.  10  Bq.  66),  that  the  object  of  tlila  frorisioa  ia  to 
give,  by  moans  of  the  tegiatration,  information  to  the 
peraoDB  who  had  dealioga  with  the  graator  of  the  fact 
that  he  had  given  a  bill  of  aalai  Probably  to  thia  mast 
be  added  tiie  object  referred  to  by  Chief  Bacon  Follook 
in  AUenb<mni0'h  v.  Thomfwn,  namely,  that  information 
ahonld  be  given  as  to  where  the  grantor  was  to  be  foand, 
ia  order  that  he  might  answer  any  in^niriea  abont  the 
pill  of  sale.  It  is  obvious,  therefore^  that  a  grantee 
mast  give  a  reasonably  aoonrate  description  of  himself 
in  the  affidavit  aocom^ an(ying  the  biU  of  aale.  A 
dlffioalt  qaeation  may  ariaa  where  a  grantor  resides  in 
one  place  and  carries  on  bnsiness  in  another,  if  he  give 
his  residence  and  hia  ocoapation  withont  giving  the 
place  at  whioh  the  latter  is  carried  on.  For  instanoe, 
if  a  grantor  of  a  bill  of  sale  residing  in  the  Strand,  and 
carrying  on  basineaa  in  Begent'Streat  as  a  tailor,  were 
to  describe  himself  of  the  Strand,  tailor,  teohnioaUy  he 
woald  have  complied  with  the  reqnirements  of  the  Aet 
in  having  given  his  xeaidanoe  in  the  Btcand,  and  his 
ooonpation  a  tailor,  thoogh  it  mast  b^  donbted  whether 
he  woald  have  oompUed  with  the  spirit  of  it  in  omitting 
to  give  the  place  where  be  carrisd  on  his  bosinssa.  This 
alone  wonld  make  the  description  of  his  ooonpatioq 
complete.  £3!^rU  National  MercantiU  Marti,  rt  J3ag»«l 
(16  Gh.  Piv.  42),  is,  to  someMtent.an  anthority  against 
this  contention,  thoogh,  on  the  other  band,  in  Wallit  v, 
Smutk  (Weekly  Notes.  1882,  p.  77),  Chief  Jadfl)  Baeoo 
appears  to  take  a  contrary  view.  There  is  mooh  to  ha 
said  in  favour  of  the  argameuttbat  amere  deasription  of 
the  ooonpation,  without  mention  of  the  place  where  it 
is  carried  on,  is  an  insufficient  description  of  the  oeenpa- 
tion  of  the  grantor  of  a  bill  of  sale  within  the  meaning 
of  the  Bills  of  Sale  Act,  1 878.  The  reasoning  in  ^spart* 
Jerningham  (9  Ch.  Div.  466),  where  it  was  held  that, 
where  a  debtor  described  himself  by  his  batistesa 
address  only,  omitting  all  mention  of  his  private 
address,  it  was  a  miadseaription  avoiding  Uie  petition, 
is  applicable  to  the  oase  of  the  graator  of  a  biU  of  sale, 
and  we  incline  to  the  (pinion  that  a  full  and  oemplete 
description  of  a  grantor's  oooapation,  inotiiding  the  place 
where  it  is  carried  on,  is  necessary  in  order  to  comply 
with  the  provisions  of  the  Bills  of  Sale  Aot.  1873.— /«m 
Timet. 


In  one  of  the  Eogliah  law  oourts  the  then  well-known 
oaansel,  Mr.  Fbillimore,  was  pleading  against  Seigt. 
Something,  socially  his  bosom  friend,  forensioally  bis 
deadly  enemy.  It  was  the  case  of  the  theft  of  some 
donkeys,  and  there  was  a  dispute  as  to  the  number  and 
sex  of  the  animals.  The  jndge  got  bothered  and  testily 
asked  :  ■■  How  many  asses  were  there  in  the  plaintiff's 
stable  on  the  night  of  the  robbery?"  "Three,  my 
lord,"  answered  the  sergeant ;  "  two  mares  and  a  colt." 
••Nay,  my  lud,  four,"  put  in  the  opposing  advocate; 
"four  donkeys  in  alL"  "  Ah,  yes,  true  I  I  beg  your 
Indship's  and  my  learned  brother's  pardon.  He  i«- 
minds  me  that  there  were  fours  donkeys  pressnt-~twa 
m»«»s,  one  oolt,  and  oaofiig  mart"— London  Soaktg, 


THE   BiaST   TO    OOUHSEL   IN  A    ORIMINAIi 
CASE. 

The  sixth  amsadment  to  the  Coastitntioo  of  tfaa 
United  States  provides,  among  other  thiogm  that  "  i« 
all  orimiaal  pvoaeootions  the  aceu^ed  abaU  wucr  th* 
ri<;ht  to  a  speedy  a«d  public  trial,  by  ao  impMtial  jujr 
of  the  State  and  district  wherein  1^  crime  shaU  a*«e 
been  committed,  .  .  .  *«d  to  have  Uw  assiMtuiae  of 
counsel  for  his  defence," 

The  ninth  section  of  the  first  artiole  of  the  CoHtito- 
tion  of  FamMylvaBia  declares  that  "in  aU  oriminal 
prosacations  the  aconsed  bath  a  right  to  be  baud  by 
himsalf  and  bis  oonnssl,"  Psoviaiona  identioal  in 
language  oc  in  sabet^ce  with  one  or  the  other  of 
these  quotations  are  to  be  found  in  the  Constitatioa 
pf  every  State  ia  the  Uuion,  with  the  woeption  of 
Virginia. 

It  is  oar  purpose  to  examine  this  rtgb|«  to  traee  tb« 
history  of  its  establishment,  and  da&qe  its  bonndaiiMb 
The  •abject  is  one  of  nnuaual  interest,  aoid  appeals  not 
only  to  the  professional  man  but  to  every  lateltigeat 
laymv  vvho  values  his  rights  as  a  oitiaae  and  seeks  to 
fully  anderataod  them.  The  claim  of  Ooiteau.NOeatly 
on  trial  for  the  murder  of  President  Oarfield,  tboagb 
reprosented  by  coansel,  to  act  as  his  own  oonnsel,  aM 
his  extraordinary  behavioar  in  the  assertion  and  «X*i^' 
oise  of  hia  right,  awakened  a  wide-spread  pohUo  itttmast 
in  the  topic  and  led  to  many  ioqairiea  ooaawaiag  itk  Xt 
is  not  too  late  to  discuss  it. 

The  rule,  briefly  stated,  is  a*  follows :'— At  oenasaa 
law,  in  ail  oases,  whether  of  treason,  felony,  or  niat 
demeanour,  and  at  all  timee,  the  prisoner  has  had  and 
still  has  the  right  to  address  the  jury  in  petsoa  in  hia 
own  defence,  In  misdemaanours  be  always  wai  vaA 
still  is  allowed  to  do  thia  by  counsel ;  bat  it  is  natvetoaUf 
sgreed  that  at  common  law  a  prisoner,  whether  peec  or 
commoner,  was  not  entitled  to  defend  hy  coaos^  opon 
the  general  issue  "not  guilty"  on  any  indictment  foe 
treason  or  felony :  1  Arohbold's  Crim.  Prac  and  Ph, 
Pomeroy's  ed.  561 ;  Weeks  on  Attorneys  at  Law,  sect. 
184 ;  1  Ohitty's  Crim.  Law,  *407 ;  Hawkins's  P.  a.  b.  8. 
0.  39,  ssot.  1 ;  Foster's  Crown  Law,  SSt ;  Hate's  P.  O. 
336. 

There  were  oertain  well-established  ezoeptiona.  Ia 
appeals,  whioh  were  private  rather  than  publio  praaa« 
outioBs,  being  the  aooasation  of  a  mordsrer  by  ana  who 
had  an  interest  in  the  peraon  killed,  or  of  a  fdon  by  ona 
of  his  aoeomplioes,  full  oonnsel  were  always  allowad  M 
the  appellee,  beoause  although  the  object  soo^t  waa 
the  death  of  the  defendant,  yet  the  (ona  was  that  of  a 
oivil  proceeding,  and  all  appeals  war*  praaomed  to  ba 
eacried  on  with  greater  spMen  and  vindiotiveDCsa  than 
indiotmeats :  3  Hawkins,  o.  89,  sect,  3 ;  1  Chitty  Orint. 
Law,  *410 ;  17  State  Trials  (Howell's  ad.)  480 ;  8  ><i  7aa. 

The  pcohibition  of  the  asaistanoe  of  oonnsisl  appUaA 
only  to  tmttert  offmct,  as  the  oonrt  assigned  oonnasl  ta 
argue  a  doubtful  point  of  law  arising  at  or  after  tiiai 
(Hale's  P.  C.  *2}6) ;  and  upon  the  trial  of  issnea  vhiob 
did  not  tarn  on  the  qoestiou  of  "gmlt?"  or  "not 
guilty,"  bat  upon  ooUateral  facts,  as  a  plea  of  aaactoacy 
or  a  pardon,  or  upoo  the  assignment  of  eeror  to  revetaex 
sentenoe  al  outlawry,  prisoners  under  oapital  ahacges, 
whether  of  treason  or  felony,  were  entitled  to  tha 
aaaiatanoe  of  counsel :  Foster's  Crown  Law,  pp.  48, 4S, 
66,  38ii ;  Satclif*  eon,  4  State  Trials,  47. 

Bat  these  exoeptions  were  of  littla  praotioal  banaftt 
to  thoae  ignorant  of  law,  for  it  was  Mid  ia  all  oasaa 
that  the  prisoner  must  propose  the  point,  aad  if  the 
eourt  think  -it  will  bear  a  debate  they  will  assign 
oouosel  to  argue  it :  2  Hawkins,  c.  88.  sect.  4 ;  7  Stata 
T.r  1633 ;  8  M.  670 ;  U  id.  635.  At  the  trial  of  Loid 
Preston  in  1691,  Chief  Baron  Atkyos  said:  "It  is  not 
the  doubt  of  the  prisoner  but  the  doubt  of  the  ooart 
that  will  ocoaaion  the  aasigument  of  counsel : "  18  Stata 
Trials,  659,  660. 

Upon  the  trial  of  Thomas  Howard,  Duke  of  Norfolk, 
in  1671,  for  tiaason  in  supporting  the  right  of  Mary 
Qqeen  of  Soots  to  the  British  throne,  bs  msda  a  vaia 
aj^al  to  the  ooort  foe  oounsei  even  npon  qoastions  ol 
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lav :  1  Suta  Tnab,  895,  "  I  har*,"  he  svd,  "  bud  venr 
short  warDJDg  to  provide  answer  to  so  great  a  matter. 
I  have  oot  had  fourteeo  hours  io  all  both  day  and 
night ;  and  now  I  neither  hear  the  same  Statute  alleged, 
Mid  yet  I  alia  pat  at  onoe  to  the  whole  herd  ot  laws, 
not  knowing  which  partiotilarly  to  answer  anto.  The 
Indiotment  oontaineth  sandry  pdints  and  matters  to 
toaoh  me  by  ciroomstanoee,  and  so  to  draw  me  into  the 
matter  of  treaaon  wbioh  are  not  treasons  themselves ; 
therefore,  with  reverence  and  hamble  snbmisBion,!  am 
led  to  think  I  may  have  ouonsel,  and  this  I  show,  that 

riQ  may  think  I  move  not  this  suit  without  any  groand. 
am  hardly  handled.  I  have  had  short  warning  and 
no  books,"  Chief  Jastioa  Dyer  refased  the  reqoest 
by  answering  that  ooansel  oould  not  h6  allowed  in  point 
of  treason. 

Sir  Henry  Vane,  on  his  trial  for  high  treaaon,  nriseicl 
most  important  qaestions  of  law,  and  prayed  to  have 
ooansel  assigned  to  speak  to  them.  The  applioation 
was  refused  on  the  groand  that  the  same  points  had 
been  decided  on  the  trials  of  the  regicides;  6  State 
Trials,  183,  A.».  1662. 

Daring  the  trial  of  Sidney  applioation  was  made  by 
bim  for  ooansel  when  he  contended  that  conspiracy  to 
levy  war  was  not  tieasoa,  and  when  he  objected  that 
■one  ol  the  jary  were  not  freeholders  of  the  ooanty  in 
wkieh  ti>e  venue  of  the  indiotment  was  laid,  and  he 
wa*  answered  by  Chief  Jaatioe  Jeffreys  "  If  yon  assign 
ns  any  paitloalar  point  of  law,  if  the  ooart  thiitk  U  »uek 
a  point  ai  may  ic  leorlh  the  tMMHng,  yon  shall  have 
oooMel : "  9  State  Trials,  884.  When  Bamfleld  rose  as 
cmieui  curia  and  suggested  in  arrest  of  jadgment  that 
there  was  a  material  detect  in  the  indictment,  Jeffreys 
OooUy  (^served,  ■'  We  have  heard  of  it  already,  we  thank 
you  for  yoor  friendship  and  are  satisfied."  He  then 
wotenoed  the  illnstrioas  prisoner  to  death.  On  the 
trial  o|  0(dlcdge,  Lord  Chief  Jastiee  North  declared, 
"  I  most  tell  yoa  a  defence  in  case  of  high  treason  ought 
not  to  be  made  by  artificial  oavOs  bat  by  plain  fact :" 
8  State  Trials,  67a 

The  judges  in  the  time  of  the  Commonwealth  were  no 
less  arbitrary.  Their  behaviour  towards  John  liilbarne 
on  bis  trial  as  a  traitor  for  publishing  oritioisma  upon 
the  government  of  Cromwell,  was  more  deooroas  in 
tone  but  none  tbe  less  severe  than  that  of  Foster  or 
flowggs.  Time  and  again  he  bestlaght  the  appointment 
of  oonnssl,  and  was  always  refased.  Then  bursting 
out  with  long  suppressed  passion  he  cried :  "  Fray  let  me 
bava  fair  play,  and  not  be  woaad  and  screwed  up  into 
baaarda  and  snares."  With  a  oourage  nneqoalled  by 
bis  braveat  deeds  in  battle,  he  declared:  "In  so 
estraordinary  a  oaae  (or  me  to  be  denied  to  oonsnlt  with 
oonnsel,  I  tell  j^ou,  sir,  it  is  most  unjust  and  the  most 
unrlghtsoas  thing  in  my  apprshension  that  I  ever  heard 
or  saw  in  all  my  life^  O  Lord  I  was  there  ever  suoh  a  paok 
of  nnjast  and  unrighteous  judges  in  the  world.  .  .  . 
I  would  rather  have  died  in  this  very  court  before  I 
would  have  pleaded  one  word  unto  yoa,  for  now  you  go 
about  by  my  own  igaoraooe  and  folly  to  make  myself 
guilty  of  taking  away  my  own  life,  and  therefore  unless 
yoa  wiU  permit  me  oonnsel,  upon  this  look  I  an  resolved 
to  die : "  4  Stat*  Trials,  1299.   His  appeal  was  fruitless. 

An  apology  tor  this  harsh  featare  of  the  rule  was 
offered  in  the  maxim  that  tbe  judge  was  ooansel  for  the 
prisoner ;  that  it  was  his  duty  to  see  that  the  proceedings 
were  regular,  to  examine  witnessss  for  the  defendant, 
to  advlss  him  for  bis  benefit,  to  hear  his  dsfenoe  with 
patience,  and  in  general  to  take  care  that  he  was 
neither  irregolariy  nor  unjustly  convicted.  In  prose- 
•ntions  where  oonnsel  were  allowed,  tbe  court  did  not 
Advise  tbe  prisoner.  The  maxim  was  bsnevolent,  but 
few  judges  ever  gave  the  slightest  heed  to  it  in  praotie» 

One  or  two  instances  must  suffice  for  illustration. 
Upon  the  trial  of  Penn  and  Head  at  the  Old  Bailey,  for 
preaohing  to  a  seditious  and  tuunltuons  assembly  tb« 
recorder  put  the  followim;  question : — 

'*  What  say  yon,  Mr.  Mead— were  yon  there?" 

MsiD. — "  It  is  a  maxim  of  law  that  no  one  is  bound 
to  aeense  himself,  and  why  dost  tbon  offer  to  insnare 
me  with  such  a  question?    Doth  not  this  show  thy 


maliee?  b  this  like  unto  a  judge  that  ought  to  bO 
oonnsel  for  the  prisoner  at  the  bar  T " 

Bkc— "  Sir,  hold  your  tocfjue,  I  did  not  'go  about  to 
insnare  you  ? "  6  State  Trials,  958. 

Upon  the  trial  of  John  Crook,  and  other  Quakers,  for 
refusii^  to  take  the  oaths  of  allegiance,  the  following 
spirited  dialogue  is  reported  : — 

FosTCB,  C.J.— "  John  Crook,  when  did  yoa  take  the 
oath  of  allegiance  ?  " 

OsooK. — ■•  Answering  this  question  in  tbe  negative  lis 
to  aoense  myself,  which  yoa  ought  not  to  pat  me  upon. 
'Nemo  dAtt  seiptum  jyroden.'  I  am  an  Englishman  and 
I  ought  not  to  be  taken  nor  imprisbned,  nor  called  in 
question,  nor  put  to  answer  bat  aooording  to  the  law  of 
tbe  laud." 

FoscBB,  C.J. — "Tou  are  here  required  to  take  the 
oath  of  (jlegiance,  and  when  you  have  done  that,  you 
shall  be  beard." 

GaooK. — ••  Tou,  that  are  judges  on  the  bencb,  onght  to 
be  my  oonnsel,  not  my  aocasers." 

FosfBK,  O.J. —''We  are  here  to' do  jnstioe,  and  we 
are.npon  our  oaths  to  tell  you  what  is  law,  not  yon  us. 
Therefore,  sirrah,  you  are  too  bold." 

Obooi. — •*  Sirrah  is  not  a  word  becoming  a  jadge.  It 
I  apeak  loud,  it  is  my  zeal  for  the  truth,  and  for  the 
name  of  the  Lord.    Mine  innocency  makes  me  bold." 

FosTBB,  C.J.—"  It  is  an  evil  zeal." 

The  chief  justice  then  ordered  tfae  jnouth  of  (ha 

?ri8oner  to  be  gagged  with  a  "  dirty  cloth : "  6  State 
Irials,  119. 

The  grossest  violation  of  the  maxim  was  the  behaviour 
ot  Jeffreys  upon  the  trial  of  Lady  Alice  Lisle.  She  was 
more  than  seventy  years  ot  age  and  a  widow,  and  had 
given  food  and  shelter  to  a  dissenting  clergyman  named 
Hicks,  who  had  been  with  the  army  of  Honmonth. 
The  indictment  charged  her  with  treason.  There  was 
no  proof  whatever  that  she  kpew  that  the  man  she 
harboured  had  ever  been  with  the  rebel  army ;  and  the 
jury  declared  that  they  were  not  satisfied  upon  this 
point,  which  was  the  only  important  one  in  the  case. 
Tbe  judge  naurped  the  functions  of  the  oonnsel  for  the 
Crown  and  pressed  a  reluctant  and  oonBcientioas 
witness  so  hard  as  to  "  clatter  him  out  of  his  senses." 
Blasphemy,  ribaldry,  and  the  most  horrid  jests  and 
imprecations  were  showered  upon  him  in  tbe  effort  to 
indooe  him  to  say  something  that  would  convict  the 
prisoner.  Finally,  Jeffreys  extorted  a  verdict  by  arbi. 
trarily  declaring  ■■  there  is  as  full  proof  as  proof  can 
be:"  11  State  Trials,  322.  He  then  sentenced  the 
unhappy  lady  to  be  burned  to  death,  but  she  escaped  tb^ 
terrible  fate  of  Elizabeth  G-ikunt,  by  a  commutation  of 
the  sbntenoe  into  death  by  hanging.  Upon  the  scaffold 
tbe  spoke  these  words  :  "I  have  been  told  the  oouct 
onght  to  be  counsel  tor  the  prisoner;  instead  of  which 
there  was  evidence  given  from  thence  whioh,  though  it 
wera  but  hefusay,  might  possibly  affect  my  jury.  My 
defence  was  such  as  might  he  expected  from  a  weak 
woman ;  but  suoh  as  it  was  I  did  not  hear  it  repeated 
to  the  jury.  But  I  forgive  all  persons  that  have  done 
me  wrong,  and  I  desire  that  God  will  do  so  likawise." 

The  role  and  the  practioe  under  it  had  their  admirers. 
Xiord  Coke  declared  that  the  reason  ot  its  adoption  was 
because  the  evidence  by  which  the  prisoner  was  to  b« 
condemned  ought  to  be  so  very  evident,  and  so  plain, 
that  all  the  counsel  in  the  world  should  not  be  able  to 
answer  it :  3  Inst.  137.  Sir  John  Davys  declared  that 
our  law  doth  abhor  tbe  defence  and  maintenance  of 
bad  causes  more  than  any  other  law  in  tfae  world: 
Preface  to  Davy's  Bap.  Sergeant  Hawkius  asserted, 
'*  If  it  be  considered  that  generally  every  one  ot  common 
understanding  may  as  properly  speak  to  a  matter  of 
fact  as  if  he  were  the  best  lawyer,  and  that  it  requires 
no  manner  of  skill  to  make  a  plain  and  honest  defence, 
whidb  in  cases  of  this  kind  is  always  the  best,  tbe 
•implioityandlnoooence,  artless  andingennousbehaviour 
of  one  whose  conscience  acquits  him,  having  sometbiog 
in  it  more  moving  and  oouvincing  than  tbe  highest 
eloquence  of  persons  speaking  in  a  cause  not  their  o  wn :" 
3  Hawkins,  o.  39,  sect.  3. 
Tbe  rule  did  not  pass  unofaallenged.    The  seeds  ot  its 
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4i«M>l«MM,  UMtufit  rt»ir  ia  A$nliopm*aK  had  kM« 
Mil/  iK/w*,  A«  fir  iMwii  M  til*  i!*ii(M  «f  Edwarl  II , 
tfovMttlMf  «l  Ami  Mwr(«  «l  futtie**  bad  4«elMr«d  Mm* 
«</«mmI  irwirMd  itt  th«  l*w  "  WMW  bmm  Diwwry  for 
Mm  M»nt0  vt  iaAMmmttt  Mui  swmI*  «f  Monj'  duM 
ii|M»  (MtMr  Mntel  M««M,"  Xb*  nioMmbl*  WUtalodw 
MMlM  il  i»  d«ife*t«$  Mr  B«kMrt  Atkjm  dMiMwd  it  » 
mftritr,  *uA  •invMUMlb'  iMid  tbM  b«  lco«w  fn>m  •X' 
poitetKi*  wiMt  Mm  BMsmi  isMut  MiM  tb«  iodfl*  wm 
•ovxMl  l(«  tint  pritentr.  Kvm  itMt-y»  4«clarMl  tb*t 
It  WM  M  ioiiinHM  1^%%  •  n»a  Dboukl  b»v«  moomI  to 
tMtad  ft  twu'iMHmy  tMNipMw,  bat  tb»t  in  4«fMio«  of  Jiio 
bo  nbould  b»v«  M)U».  (H»o  tbo  rory  l*»ro«d  Doto  to  i 
MttI*  Tridt,  iW.)  Tbo  tfloodjr  AMizw  Monaod  tho 
•iMf^loK  MUM  »(  /mMoo  oI  tbo  Dktiou,  ftuA  is  ton  yoon 
BflM,  &o  UlU  (or  rMiabrtiuK  XrMt  in  Cmmo  ol  High 
TroMO«  WM  brooKht  forwMd  in  tbo  HoqmoI  Oommoo* 
••rly  to  ltit\n9Mjf  ot  Wi,  Aftar  ntwb  oppooitioB  it 
booMBO  t  l»w.  bnown  m  tlM  7tb  Wm.  III.,  e.  9,  Tbo 
A«t.  KWOOK  vtbor  tbioniv  II***  to  »  priwaor  ebargod 
witb  binh  trvMou  "Mm  ftMlituiM  of  oooomI,  not  ox* 
ooodititftwo,  tbroDAboat  bbi  tri»l,  toojuMuia*  bio  witoowo 
•Ml  to  ooDduot  b<i  wbelo  dofoooo  m  woU  ia  point  of  fact 
M  np«n  niuHiout  of  l«w." 

Blany  wImmmi  fniMml  tbo  rain  of  tho  Stuto. 
Ditbep  Uurnot,  Attor  »t»tiDg  tb*t  tbo  bill  b^l  p»M«d 
ooDlrwy  to  tbt  hopoi  of  tooM  tbon  at  tho  baad  of 
ftllaln,  Mid,  <>  tbo  iokiipa  of  it  Momod  to  be  to  muke 
mOB  M  Mfo  In  oil  tnaaookblo  priatiuea  ao  pouiblo." 
Tbo  Jvd||a«  too  won  tbo  avowed  onouloa  of  the  obasgo. 

The  JUit  waa  lo  go  into  offaot  on  tbo  a6tb  of  iltMb, 
lAUa.  Ua  tha  U4tb  of  Marob,  Bir  William  Parky oa,  a 
waaltby  Jiul||lu,  brod  to  tbo  law,  wm jHit  upon  bii  trial 
fnr  bavlaa  boan  ooneamed  witb  Obaniook,  Porter, 
Uoudnian,  and  Venwlok  in  a  Jaooblt*  plot  to  aaaaeoioate 
tlia  Uag.  Ua  atayad  tbat  eounael  nlRfat  bo  allowed 
bin,  and  olbad  tbo  preamUla  of  tba  atatnta  at  deolarloK 
that  auab  a  daiaaad  wm  reMOuabU  and  jaat,  Lord 
llult  raidltd  i  "  Uod  (orbiJ  tbat  wo  abould  anliolpato 
tbo  oMraiitm  of  an  Aot  of  I'arliameut  even  by  a  aiuglo 
day  I  "  i»  Htata  Triala.  Ti.  I'arkyua  tben  aaked  tbat 
the  trial  be  poatpooad )  but  bia  applicfttiou  waa  rttoaod, 
and  (be  nnluelty  nan  wu  aotaally  oouvioted  and 
aaaoutiid  ala  boura  before  tbo  bill  want  Into  eOeoN 

It  waa  a  Iom  time,  bowever,  before  ooanael  were 
bold  MMUHh  to  defeud  tbolr  olieata  witb  aairit.  and  it 
rewalued  iur  IHibalnc  and  tba  never  to  bo  daootod 
KraUb*  to  eatobliab  tbo  rtabta  of  tbo  bar. 

Xba  Amt  laataaM  on  rooord  of  tbo  aaaignmont  of 
eowMl  uador  tbo  Aet  ia  en  tbe  trial  of  Bookwood  and 
vtbota  (urbavluR  been  oonMrned  in  tbeeame  oonapiraoy 
aa  Krkyua.  Bir  liartbolowew  Sbowor  wm  MalRaod  m 
oounaal,  "  My  l<ord,"  aald  be,  addrewiaR  Obie f  Justioa 
llultt  "wo  are  aaainaail  of  oouumI  ia  punnanoe  of  aa 
Aot  of  L'arUawont,  aitd  we  bopo  tbat  notbiuff  wbiob  w« 
aball  aay  In  defaaoe  of  oar  olioata  abalt  bo  impatod  to 
oumalvom  .  .  .  Wa  oone  aot  bete  to  oouuteuaoee 
tho  iwMtioaa  iur  wkiiob  tbo  pritoaora  ataad  aomieed,  nor 
tbo  priaoiplea  npoa  wbh>b  aaob  praotioM  naay  bo  pie- 
attwed  to  bo  fuaadad  t  for  wo  know  of  noae,  oitbor 
i«lt|itoMa  or  oltU,  tbat  oaa  WMtMtt  or  omoM  tbom." 
1aW4  U\Ak  «dMin(alet«d  »  «•»  aioper  lobake:  It 
Htata  Triala,  Wt>  '  r-  r~ 

la  atdMM  eoatraat  witb  tbia  abi«ot  apolonr  ia  tbo 
aplottdtd  beatiiHl  of  Brakioaou  tbe  trial  of  Paiaa$  >*I 
wtU  l«»r  •vot'^t  aU  baaaida— Maart  tbo  di^aity.  iado- 
|«Mi4oaeo  and  laMnrity  «t  tbo  KncUab  bar,  witboat 
wbio^  in«i>Mrtial  i«Mtiv«,  tbo  aMOl  naiaabla  part  of  tbo 
Kimliab  V«««»ttt«tioa,  oaa  bat*  ao  aaiatoaoa.  Itom  tba 
tMtHaeat  tbat  aay  advooato  oaa  bo  p««tttitt«>d  %o  aay  tbat 
bo  mit  \yr  will  aW  ataad  botweoa  tbo  Orowa  aad  tbo 
•«b)«<>t  airaiitaod  ia  tbo  «vaH  wbaio  b*  daite  ait*  M 
r(««tK«»  iMtMti  tbak  aioaioat*  tbo  libertiM  ot  BacUtad 
ato  at  aa  oad." 

IWMVMM^WM>«it*  bad  b**a  OTtWMly  osceoted  fr«M  tbo 
Staliuo  «t  WttttoMuaad,  tbONM*,  oaaaMi  wmw  deaied 
bA  Um4»  >V««l«a  aad  Iao«*b.tbo  kM*r  ot  wboaa.bnkaa 
Kx«kMW«iKbt«lei«btjry«an.«Mitoolaob)*t»almKio  i 
o«Mk  to  tea  ))«a.   It  ta  ai«ai*aaat  tbat  ^^  WdliaM  j 
*<Mit»  wW  waa  t>»  kwJiac  inanit  at  tbair  JMp  wtb   j 


■Mat,  io«»iedaeed  iatocbo  Hoow  oC  OmuMMtho  bU 
that  ia  1747  booaww  Juowa  aa  20rii  Gml  IL,  ooraotiDg 
tbkabwM.  UwMaotaataiSMtbattfaalaatBBinaiita 
of  tbia  bazbariam  were  awept  away.  Tba  6tfa  A  7th 
Wat.  ly,  c  Hi,  onaatad  tbat  aU  panoBa  triad  for 
felooy  afaoiild  bo  admitted  to  make  theu  defonoo  by 
ooonaei  or  attomoy. 

Aa  tbo  law  now  atandi^  tbe  priaonar,  for  w'hatever 
oriflM  iodiotad^  ia  eatitifld  to  tba  loU  aeaMtoooe  of 
ooaaael  apoo  every  qoaetioo  of  Uak  aod  law-^to  viait 
bin  in  piieoo,  to  aidriM  him  io  eonrt,  to  amaw  oiamine 
tbo  oppoeiac  tritoaaeea,  to  azaraioe  in  chief  those  pta- 
doMd  for  too  doteooe,  aod  to  addreM  tha  jury.  The 
only  femawiiig  qoeatioa  m,  bow  far  doea  the  repissan- 
tattan  by  ooooaelaopplaiU  tiio  priaooar'a  a^aoioBt  right  to 
act  ia  ponon  t 

It  waa  early  held  in  Bi^aiid  tbat  a  man  ooald  bo 
beard  by  bioMlf  or  bia  oooomI,  bat  aot  t>y  betb.  Tba 
poiat  WM  caiaed  «p9i>  tbo  tjrial  of  Ur.  Badbead  Totka, 
tai  179$,  tot  •  qtiedonoanoar :  29  Btata  Triala,  1021.  At 
tbo  cloao  of  tba  opoaiag  by  tbe  ooaaao)  for  tbo  jf'toa^on- 
tioa,  Ur.  Torke  applied  to  Jnatioe  Hooks  to  Ifiam 
Wbetbor  both  biiSMlf  aad  bfsoaaiWmigfat  addreas  tftp 

S'  try.  Ho  WM  iofooned  'tiiat  both  ooald  not,  apd  tiiait 
e  naat  make  bia  election. .  Vlr,  Yorke  tben  appliedito 
be  permitted,  when  hiaoooooel  e»amined  tha  witnjaww, 
to  oxame  them  biawelf  alto,  Tbi»  wm  rafoead,  '  Jitr. 
Torfco  and  bis  ooaoeal  tHea  altermttBly  vfoaa-sranxi^od. 
Then  at  tbe  oIom  of  the  prgseontiDn  the  ooart  aafcsd'  tbo 
priwner  whether  bo  bad  eleetsd  to  addreaa  the  jnry  or 
to  leara  it  to  bia  ooansel.  So  eleotad  to  do  it  ia  perao'ii, 
and  his  connael  and  bimaoU  alterafttely  o^M^ned  tbo 
Witneuea  for  the  defeace. 

In  1811,  Lord  £Uenboroa/{h,  in  tho  oaM  of  Btm  v. 
WfUtt,  »  Oamp.  N.  P.  98,  atUl  farther  restciotBd  tho 

Sraotiee.  Bia  langaage  is  so  dear  aod  senaible  m  to 
eterve  qaolation :  "I  am  afraid  of  tbe  ooBfiuioi\^  a^td 
perplexity  that  wonld  arlM  if  a  oanae  were  to  be  oon- 
daoted  at  the  same  time  both  by  oonnsel  and  the  party 
bimaelf,  I  am  extreowsly  anxiona  that  a  person  aocoaed 
aboold  have  every  Msistanoe  in  making  his  defeooe, 
bnt  I  maat  likewise  look  to  tbe  decent  and  orderly 
adaitniattation  of  jostioe,  I  therefore  oaonot  allow 
oonnsel  lo  examioe  witoesseB  for  the  defeadaQt  if  be  is 
llkewiM  to  pat  qaeatious  to  them  himself  and  aftar- 
warda  to  ad«aew  tbe  jnry.  If,  in  the  ooorao  of  the  trial, 
any  point  of  law  arisos  wbiob  he  deolares  himself 
inoompetont  to  disonM,  I  will  be  vei;  ready  to  hear  it 
argoea  by  bia  oooasel,  altboogh  ho  oMidaote  the  defeaoe 
himself.  I  will  do  in  this  reapeot  h  waa  foimarly 
doa*  ia  oajaital  eaws  when  the  asaiBtanao  of  oonnsel  wav 
not  permitted  to  prisonera  npon  matters  of  fact.  I 
tbiak  I  oaanot  eoasiatently  with  my  duty  go  farther ; 
and  anrely  tbero  is  no  hardship  in  the  role  I  lay  down. 
If  tha  dwendant  bM  oonnael  to  oondoot  his  oaase,  be 
may  anggeat  any  qoestiaa  to  them  which  he  ooDBidars 
&t  to  be  pnS  or  it  he  takes  the  oondoot  of  it  apoa 
Umaolf  bo  may  have  the  benoAt  of  their  private  B^ggse- 
tiona  npoo  mattora  of  faet ;  and  u  aeon  as  any  point  of 
law  arioN  they  shall  be  readily  beard  open  it." 

Botb  q(  tboiM  oaaw  wer*  eitad  in  atgomeot  before 
Lord  Obiof  Joatioa  Abbott  on  the  bial  of  ono  Perkioa 
fer  a  aaiaderaeanoar ;  be  hold  tbat  a  pnaooer  caDoot 
bav*  ooaaael  to  oxamiae  and  owm  OTamino  witneaaaa 
and  roMTva  to  bimaelf  tbe  right  to  addiea  tbo  jary : 
Am.  V.  i>ianh'M.  Ryan  A  Moody  N.  P.  C  16& 

Aa  axaaaioMioB  of  the  later  doeisiooe  above  aa 
oocaaioaal  departare^  aodor  vwy  ^Meial  Buoawataneea. 
ftoia  tbo  ntlinsa  jaat  qaoted,  bat  tbo  oodoabtod  weight 
of  aatbohty  is  ia  favoar  of  tbo  rale,  wkieh  vosroBuoent 
jadpa  have  repeatedly  oafocoed,  tbM  a  pnasoer  ia  in 
tba  baada  of  bia  ooaMal  ior  oveiT  parpoas.  it  he  aaa 
Hi  to  amptoy  eoaaaet ;  bat  ao  tsadsr  ia  the  law  aboat 
iatriegaMnte  of  aaeieat  rifbte  that  oa  a  soardoc  tnal  of 
a  tsiaigaar  wbo  bad  ebatiaetely  rasaaiawd  mate  bona 
aaaUo*  far  Mar*  thaa  a  year,  tha  ooait  tefaaed  to  allow 
wiaaswl  ta  appear  lor  tlas  piiauaei  wttkoat  bia  anpreM 
MWiaat :  JH^vta  v.  riraidii.6  Oex  a  (X  XMu 

lathafeUowiagaaaM  Aa  vale  was  OMfaaaad: — JS«.  ▼. 
<  I<aaMr  *  F.  M:  a.  o^  6  JaE.  £.  &  «K;  <*. 
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V.  Taylor,  1  Foste**  F.  586  ;"  tt^.  v.  Soi«!*«r,  8  O.  4  P" 
141  ;  Reg.  v.  Butrmla,  2  M.  (»  Rob.  134  ;  Rig.  v.  WoUcKng. 
8  G.  A  P  248 ;  Btg.  ▼.  Rula;  8  id.  539 ;  A<9.  t.  TMt,  4 
Jnr.  N.  B.  244. 

In  the  foUowiDi;  oaMS  the  rnle  wtt«  reUiz«d  :— Aqr.  v. 
8(«pAoM;  11  Cox  C.  C.  M9 ;  ilcj;.  v.  Oytf,  i  {<;.  IIS ;— Ai^. 
T.  Ifalingi,  8  0.  is  P.  242  ;  Queen  v.  fTi/fimw,  1  Cox  Oi  O; 
863. 

We  now  torn  to  tie  TTaitsd  Btstei,  and  tofUt  ffi  back 
in  point  of  thne.  Tbe  ttatieriftiB  to  foMiah  «o  aoaanM 
jadpbedi  of  tbe  praidUiM  is  th«  aritamisa  prior  to  the 
Bavolatlon  tire  few  nod  aMMiirfeotory.  The  oolonia) 
charters  aoA  pafedtti  ara-  ritent  aato  tivy  ohaoge,  real 
or  propoMd,  of  the  law  of  tbe  motfaet  ooantry,  bat 
among  the  lawa  agreed  npoa  in  EDgtand'bekweeaWUIiMDtt 
Fenn  and  "  divers  free  men  of  the  Proviooe  "  of  Pennsyl- 
Tania,  Ute  sixth  atFticle  provided  that  "in  alt  eoaitl  all 
persons  of  all  persaasloDS  may  freely  appear  in  their 
own  way  and  aoeording  to  their  own  maoner,  and  there 
personally  plead  their  b#n  oaMe  tbemselres,  or,  U 
unable,  by  tbeir  friend."  Admonished,  no  doabt,  by 
bis  own  snfterlnfp,  tb^  liberal  and  benevolent  Pio> 
prietary,  in  the  Charter  of  Privileges  granted  by  bhn  in 
1791,  with  the  approbation  bt  tbe  (General  Assembly, 
deolared,   "  that  all   orimlnala  shall  have  the  same 

SrivUeges  of  witnesees  and  ooansel  as  their  proseoaton." 
'he  records  of  the  Provinoial  Oonnoii  show  that  those 
aconsed  of  oritne  both  defended  themselves  and  were 
defended  by  eonnsel ;  but  we  can  only  oonjeotara  how 
the  praotioe  changed  in  the  other  ooloolee. 

in  1718,  at  Charleston,  in  Sontb  Carolina,  BCajor 
Btede  Bonnet' and  thirty-three  others  were  Wed  in  tbe 
Vice-Admiralty  Coart  for  piracy  :  15  State  Trials,  1S81. 
Theprfeonera  bad  aoconneel,  and  tbe  behaTtoar  of  Chief 
JoBtfee  Vrott  ik  a  sad  instance  of  judicial  barbarity. 
Tbe  statements  of  the  prisonerB  in  one  case,  to  which 
no  credit  was  given  for  tbeir  esealpatioot  wen  nasd 
as  hearsay  evidence  in  anotiter  case  to  eonvict  t^ 
prisoner. 

In  1782  John  Peter  Zengev  was  tried  la  New  Tork  for 
libel,  and  was  defended  with  great  boldness  by  Andrew 
Hamilton  of  Fhilitdelpbia,  tbe  moM  eloquent  and 
renowned  lait^er  of  bis  day.  The  case  is  no  gaide  foC 
na,  however,  as  libel  is  graded  as  a  misdemeanoor. 

lb  1770,  Josiah  Qainoy,  Jr.,  and  John  Adams  defended, 
for  the  mnrder  of  Attach*,  Qray  and  others,  the  soldiera 
who  bad  fired  npon  the  mob  in  tbe  street*  of  Boston  on 
the  evening  of  the  6tb  of  Uaroh.  These  and  the  oases 
of  tbe  Balem  witches  are  tbe  only  trials  of  note  that 
oar  meagre  oolonial  records  afFord. 

Tbe  example  set  by  Peon  and  tbe  rafferln^iot  tb« 
Eoglisb  at  home,  fall  of  iostraotlva  wanting  to  those 
who  songbt  to  gnard  against  governmental  tyranny  by 
oonstitotiooal  provisions,  are  ^afBeient  to  aoconot  for 
tbe  presence  in  tbe  earliest  State  Oonstitntiona  at  a 
oUnse  extending  to  one  aconsed  of  crime  tbe  protection 
of  a  defence  by  conns^l. 

Pennsylvacia  and  Maryland  so  provided  in  1776; 
Kew  York  in  tbe  following  year ;  Massaobosatts  in  1780, 
»nd  Delaware  in  1793.  In  September,  1787,  tbe  con- 
vention called  to  frame  tbe  Constitution  of  the  TTnlted 
States  completed  their  work,  and  sabmitted  It  to  the 
people  for  adoption.  The  original  instrament  oontained 
no  Bin  of  Bights  and  no  reference  to  oar  sabieet.  At 
the  end  of  Jnly,  1788,  eleven  States  bad  unconditionally 
adopted  the  Constitntlon,  bnt  five  of  them  proposed 
amendments  for  tbe  consideration  of  the  first  Congress 
that  would  assemble  noder  it,  and  one  of  tbe  five  called 
for  a  second  general  convention  to  act  apon  the  amend- 
ments desired.  North  Carolina  and  Bbode  Island  did 
not  adopt  the  Oonstitation  nntil  the  administration  of 
Washington  had  fairly  begun,  and  by  the  ISth  of 
December,  1791,  amendments  were  duly  proposed  by 
Congress  and  ratified  by  the  legislatnres  of  the  ssveral ' 
States.  Thtf  sixth  amendment,  to  which  alone  we  need 
refer,  has  been  partly  quoted  at  the  head  of  this  article. 
To  carry  it  into  effect  Congress  provided  "  tbat  in  all 
conrta  of  the  United  States  the  parties  may  plead  and 
manage  tbeir  oWn  oanaes  persbnuly  orby  the  assistance 
of  sQOb  ooansel  or  attorneys  at  law  aa  1^  (be  rotoa  of  - 


the  said  enarts  tt/tpMOfkily  shall  be   permitt^  ta  ' 
manage  and  cendnet  oaaaes  therein :''  and  farther,  at  a 
later  date,  "eTeryperaon    .    .    .    indicted  for  treason    ' 
or  other  o«pttal  offence  ^ail  b«r  allowed  to  make  bis  foil 
delMiee  Iff  eonnsel  leartted  Itt  the  law-. "  Rev;  Stat.  U.  a 
seetK  747;  1084  This  language  and  tbat  of  tke  aaa*nd> 
manf  to  tbe  Constitutiou  have  never  reoerved  Indiclat   ' 
ooaatructton.    Tbe  praotioe,  we  baiieva,  baa  beak  iO' 
oonfcfrmity  with  the  Bngltsb  rule^  aatil  tbe  Noant  trial  ■ 
of  Oaiteaa.    It  is  a  stngnlar  fact  tbat  Um  qoeettoa 
has  never  been  raised  in  aay  of  the  Stataa,  except  in  a 
late  case  in   Tennessee,  which   wt   Bbidl   pseaebtly 
notice. 

In  MisBiBSlppi,  South  Carolina  and  Texas,  tba  laaguaga  ' 
of  tbe  oonstitational  elauaea  is  too  explicit  to  admit  ot 
doabt ;  it  gives  the  right  "to  be  beard  by  biimaeU  or 
ooanae),  or  both,  as  be  may  elect."  In  Arkanaaa, 
Colorado,  Oonneotiont,  Delaware, '  Illinois,  Indiana, 
Kentucky,  Ikfiasoari,  New  Hampshire,  Ohio,  Oregon, 
Pennsylvania,  Tennessee,  Vwment  and  WisooMin,  tba 
language  is  **  by  himself  and  his  ooanael."  la  TtiawH',  ' 
Iiottieiana  and  Nebratka,  it  is  "  in  petaoa  or  by  ooansel.'' 
In  Alabama  and  ICafaw,  it  la  « by  himself  and  bfa 
oounael  or  either,  at  his  election."  In  If  aosatdMeetta  be 
"  abaUbe  faliy  heard  by  himself  orconnael,  at  biaeleclion." 
In  California,  Florida,  Nevada  and  Naw  York,  be  is  « to 
appear  and  defend  tn  peraon  and  with  counsel  as  in 
ci^l  actions."  In  Oeorgia  be  ■'  shall  have  the  priviiage ' 
and  benefit  of  conosel."  In  Iowa,  Michigan,  itflanesot*, 
New  Jersey,  North  Carolina,  Bbode  Island  afad  West  ' 
Yerginia,  "  he  shall  have  the  assistance  of  ooansel  in 
bis  defence."  In  Maryland  it  is  declared  that  "  be 
ongbt  to  be  allowed  CDnnMl."  In  Virginia  there  ia  no 
conMituttonal  proviaioD,  bnt  a  stattite  of  1786  and  wall-' 
settled  practice  establish  tita  right. 

Upon  most  of  these  otausaa  there  ia  room  for  inanity  ' 
of  argoment,  bnt  the  almost  total  absence  of  judiciM   ' 
decisSobs  isetroogevideaeeof  tbesensibledetermiBatitfn 
of  criminals  to  commit  their  defenoes  exclusively  to' 
profeflsional  bands:    Tbe  only  ease  revealed  fay  a  ditigsnt ' 
search  is  that  of  Wilun  v.  Th4  State,  in  Tennessee,  8 
Heisk.  233.    Counsel  hadfnlly  agreed  upon  the  evidence, 
and  then  the  prisoner  himself  clitimed  the  right  to  make 
a  statement    This  waa  denied.    Tba  Court  of  Errors 
and  Appeals  held  that  tbe  rtght  given  by  tba  Constt- 
tntion,  tbongb  in  the  words  "  to  be  heard  by  bimsaif 
and  bU  aooDsel,"  simply  meant  the  right  to  argaa  tbe 
case  npoo  tbe  facta  ia  avidenoe,  and  did  not  inblnde  a 
sworn  or  oaaworn  statement  of  facts  not  otherwise 
proved.    Judge  Nelson  dissented  on  tba  greaad  that 
this  was  a  daniU  of  right.    It  may,  therefore,  be  ioirty    - 
said  tbat  tbe  qoeetlon  is  still  open  to  debate. 

Tbe  limitations  put  upon  tbe  risbts  of  advocate*, 
and,  by  parity  of  leasoalng,  apon  tboaa  who  claim  to 
act  aa  tbeir  own  advOtatea,  are  aaoh  as  grow  ant  of  th*  ' 
powers  of  a  court  to  ao  snpariatend  tba  fvooeadiags  aa    ' 
to  prevent  a  waste  of  time  or  breach  of  deoornm.    But    ' 
while  insisting  vpoo  tbe  extatenoe  of  these  paxvatss, 
jadgea  have  univaraally  displayed  tbea«mpstralaota&c«'' 
to  exercise  them.    Tbe  right  to  **  try  aoen  by  the  hour- 
glass "  is  declared  dangarooa  in  tba  extreme :  J/aat  v. 
T'Ae  State  cf  (kbrgia,  49  Qeo.  3C5  :  People  r.  JTetnonv  13 
Cat.  681 ;  Cooley's  Const.  Lim.  336  ;  State  v.  OMiai,  TO 
N.  C.  241 ;  WoriFi  Oa$e,  8  Leigh  (Va.),  748 ;  CSMamoa-' 
vealtk  V.  Porter,  10  Met.  SS8 ;  Lj/neh  v.  State,  9  Ind.  641. 

Other  diflkealties  may  arise,  as  reeant  experlenoe  baa 
shown,  from  tbe  rnle  that  in  cases  of  felony  tbe  record 
must  show  tbat  the  prisoner  waa  personally  present 
daring  every  stafie  of  tbe  trial  e  Pnv4  t.  2*Jl<  (Mnmen- 
leealth,  6  Harris,  103.  Thia  rale  is  not  aa  forced  in  case* 
of  mlsdemeanoar :  United  Statu  v.  Datrie,  6  Blatch.  C.  C. 
B.  464. — American  Law  Jiegitter. 


DOCK  BBl£Fa 

A  oorreapondent  of  the  TVikm,  referring  to  tba 
difiSoultles  under  whioh  prisoners  labour  in  tbeir 
defence,  draws  attention  to  a  oastom  not  now  fraqnently 
followed,  but  still  in  accordance  with  profeasiond 
etiquatte.  <*  Aa  a  matter  of  fact,"  h«  saya,  "  any  priaonar 
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may  call  fot  th«  serriees  «(  aay  diaeogaged  ooaosel  iu 
ooart  (other  thao  Qaeen's  Coaosel)  on  tender!  ag  the 
fee  o{  one  goinea,  and  saoh  a  request  is  oever  refased. 
If  this  right  were  better  koowa,  it  miKht  be  more  often 
asserted,  sod  its  exercise  would  sorely  be  in  harmony 
With  tbat  spirit  of  fairness  which  generally  obaracterises 
oar  oriminal  law." 


UNDEFENDED  PRISONERS  IN  FR^NOE. 
Hh  D.  Btngbam,  writing  from  Paris,  givte  the 
ftniowlBK  aeoouub  of  the  praatiee  in  Franoa  as  to  nn- 
disfendnd  prisoners : — "  When  a  prisoner  is  aboat  to  be 
tried,  he  is  removed  from  Ifaaas  to  the  Oonciergerie, 
which  is  termed  la  moiaon  dt  juttice,  and  which  adjoiua 
the  oonrtfl  of  law.  Here  the  president  of  the  aasisep, 
•ocompanied  hy  the  nsber  of  the  ooart,  pays  bim  a  visit 
ftnd  asks  him  the  following  qaestioDB :  It  he  has  received 
a'  eopy  of  the  indictment  ?  If  he  is  aware  of  the  nature 
of  the  charges  bronghb  against  him  ?  If  he  persists  in 
his  dedaratiotiB?  If  he  has  made  choice  of  a  ooauBel  t 
In  the  event  of  replying  to  the  last  qaestlon  in  the 
negative,  the  president  appoints  a  member  of  the  bar  to 
assist  the  aeoased  daring  his  trial.  The  law  against  a 
criminad  being  abandoned  to  bis  own  resoaroes  ia  very 
explicit.  Article  294  of  the  Code  rans  thus :  '  Ii'aooos^ 
sera  interpelM  de  d^olarer  le  eboiz  qa'il  aara  fait  d'an 
0i>n8en  ponr  I'aider  dans  sa  defense ;  si  non  le  jnge  lai 
•n  dfcignera  nn  sar-leebamp,  \  peine  de  nallit^  de  toat 
oe  qai  soivra.'  A  similar  system  extends  to  oivil  caaee, 
ana  a  poor  plaintiff  can  apply  for  legal  awittaaoe,  whioh 
is  readily  granted  after  dae  inqairy.  The  ooaosel  called 
npon  by  a  jadge  to  aol  on  the  part  of  a  prisoner  oi 
piaintiS  receives  no  fee." 


coif  JflSSZONS  TO  TAKE  EVIDENCE. 

Tlie  terms  of  Order  XXXVTI.,  rule  4.  with  regard  to 
tbe  taking  of  evidenoe  by  eommiasion,  both  in  this 
ooantry  and  abroad,  are  so  wide  that  it  is  no  wonder 
there  have  t>een  several  oases  ap«a  the  restrictions 
under  whioh  each  oommissions  will  be  granted.  The 
role  in  qaestion  was  sobstitnted  by  the  Jndicatnre  Acts 
for  the  provisions  of  the  Common  Law  Procedare  Act, 
1851,  sect.  47,  whioh  bad  in  tarn  snperseded  sect.  4  of 
the  Act  1  Will.  4,  0.  22.  The  last- mentioned  Aot  nas 
tbat  whioh  originally  gave  the  oonrts  power  to  issue 
saoh  eommissioos  ia  oivil  suits,  tbe  similar  power  whioh 
previously  existed,  nnder  an  Act  of  1773,  having  been 
confined  to  criminal  proceedings,  and  to  commissions 
to  be  directed  to  the  courts  in  tbe  East  Indies.  The 
ample  powers  which  are  given  to  the  ooart  or  a 
jadge  by  the  present  rule  are  limited  by  thd  words 
"  where  it  shall  appear  necessary  for  the  purpose  of 
justice."  In  Warner  v.  Moua  (43  L.  T.  Rep.  N.  8. 401 ; 
16  Gh.  Div.  100)  the  Master  of  the  Rolls,  sitting  in  the 
Court  of  Appeal,  approved  the  explanation  of  the  rule 
contained  in  Wilson  on  the  Judicature  Acta,  that, 
within  tbe  jurisdiction,  depositions  may  be  taken  under 
ft,  where  it  is  shown  that  a  necessary  witness  is  either 
going  abroad,  or  is,  from  illness,  age,  or  other  infirmity, 
likely  to  be  unable  to  attend  at  the  trial.  Tbat  is  to 
say,  tbe  rules  laid  down  by  the  common  law  judges, 
under  tbe  Procedure  Aot  of  1854,  were  to  be  applied 
to  the  new  practice  in  both  divisions  of  the  High  Court. 

Two  cases  which  have  been  recently  reported  together 
IBerdan  v.  Orunwood,  and  JU  Boyu,  Crofton  v.  Grafton,  46 
li.  T.  Rep.  N.  S.  522;  20  Cb.  Div.  764)  have  materially 
contributed  to  settle  the  practice  with  regard  to  com- 
missions for  taking  the  evidence  abroad,  by  laying  down 
important  principles  on  tbat  subject.  In  tbe  former  of 
these  cases,  wbish  was  before  tbe  Conrt  of  Appeal  in 
Feb.,  1880,  the  plaintiff.  General  Berdan,  an  American, 
was  suing  to  recover  a  commission  on  sales  of  rifles 
which  he  alleged  to  have  been  effected  by  the  defendants 
to  the  Russian  Qovernment  throagb  bis  good  offices. 
He  sought  to  be  excused  from  attendance  at  the  trial, 
and  applied  that  his  evidence  might  be  taken  by  com- 
mission in  France,  on  the  ground  that  it  would  be 
daugeroos  to  his  health  to  cross  tbe  Chanoel,  as  he  was 


suffering  from  heart  disease.  The  Court  of  Appeal, 
consisting  of  Lords  Justices  Baggallay  and  Cotton,  dis- 
allowed the  application,  on  the  ground  that  justice  to 
tbe  defendants  required  that,  in  a  oase  so  largely  resting 
upon  the  plaintiff's  own  testimony,  they  shoaid  be  able 
to  test  it  by  cross-examining  bim  in  open  eoort.  Ia 
QrofUm  V.  Crofton,  beard  before  Hr,  Jastioe  Fry  in  May 
last,  tbe  claim  was  based  npon  a  doooment  in  the 
form  of  a  bill  of  exchange  purporting  to  have  bean 
drawn  by  the  intestate  in  tbe  action,  in  fHvoor  of  one 
Oautier,  a  French  subject,  vrith  whom  she  was  then 
living  at  Marseilles,  and  Indorsed  by  him  to  tbe  plaintiff. 
Oautier  bad  refused  to  come  over  to  England  to  be 
examined  as  to  the  Diranmstaoces  under  which  tbe 
instrumeat  bad  been  drawn,  and  tbe  plaintiff  desired 
to  have  his  evidence  taken  bv  a  commission  directed  to 
a  French  court,  who  woald  examine  the  witness  ia 
aocordacce  with  the  French  procedare.  Mr.  <raatice 
Fry  was  of  opinion  that  tbe  cironmstanoeB  of  tbe  claim 
were  so  suspicions  that,  applying  the  principle  laid 
down  in  Berdan  v.  Ortenwood,  jastics  to  the  defendant 
required  tbat  Oautier  should  be  subjected  to  a  rigorous 
cross-examination.  It  appeared  from  the  evidence  of  a 
French  expert  who  bad  made  an  affidavit  on  behalf  of 
tbe  defendant,  that  tbe  French  practice  as  to  examina- 
tions is  much  less  strict  than  the  English,  tbe  jadge 
putting  all  the  questions,  and  the  only  approach  to 
oross-examloation  being  tbat  the  judge  frequently  oon- 
sents  to  put  questions  suggested  by  the  itgents  for  either 
party.  Under  these  ciroamstanoes,  his  lordship  refased 
to  allow  the  commission  to  issue,  being  of  opioioa  that 
tbe  case  was  one  in  which  he  woald  not  be  justified  ia 
depriving  the  defendants  of  their  right  to  a  strict  oroes- 
examinatiou,  such  as  English  law  provides  for.  These 
decisions  show  that  the  courts  will  not  lightly  allow 
defendants  to  l>e  deprived  of  the  protection  afforded 
to  them  by  tbe  wholesome  provision  of  our  law. — L<uc 
Tima. 


OUBIOSITIES  OF  EVIDENCB. 

Some  of  tbe  more  ignorant  of  tbe  Roman  Catholio 
Obnrcb  have  a  curious  idea  of  the  sanctity  of  an  oatb. 
We  remember  an  old  Irish  woman  being  oaHed  as  a 
witness  at  a  recent  assize  at  Liverpool  to  prove  on  the 
part  of  the  defence  an  alibi  as  to  tbe  prisoners.  She 
was  duly  sworn,  and  gave  evidenoe  utterly  irteooooilable 
with  the  statemeuts  of  other  witnesses  of  nndonbted 
veracity.  It  was  quietly  suggested  by  a  eletgyman  in 
court  tbat  tbe  Testament  used  in  aidministering  the 
oath  bad  no  cross  npon  the  cover.  On  this  representa- 
tion another  book  was  sent  for  whioh  bore  the  saored 
symbol;  and  being  somewhat  reluctantly  resworn  oa 
the  new  volume,  she  did  not  hesitate  to  say,  on  being 
questioned,  tbat  all  her  testimony  just  given  was  false, 
quiedy  remarking,  in  answer  to  a  remonstrance  from 
tbe  counsel,  that  she  supposed  she  might  say  what  sue 
pleased  as  long  as  she  had  not  "  sworn  on  the  blessed 
orooiflx."  Tbe  custom  of  kissing  the  thumb  instead  of 
the  book  was  considered  by  many  an  evasion  of  tbe 
moral  obligation  attached  to  an  oath,  while  to  others, 
holding  the  Testament  upside  down  was  deemed  aa 
equally  efficacious  release.  These  and  other  disreputable 
artifices  are,  however,  very  little  indulged  in  at  the 
present  day. 

When  the  celebrated  Sergt  Hill  conducted  a  defenoa 
at  the  Bar  of  the  House  of  Lords,  he  propounded  a 
question  to  a  witness  which  the  counsel  on  the  other 
aide  objected  to.  After  much  had  been  said  on  either 
side,  the  law  lords  themselves  disagreed,  and  the  bar 
and  all  strangers  were  ordered  to  withdraw.  After  an 
absence  of  two  hours  they  were  readmitted  and  tbe 
Lord  Chancellor  informed  Mr.  Hill  tbat  tbe  House 
decided  tbe  question  might  be  put.  **  Please  yoa,  my 
lords,"  said  the  Sergeant,  "  it  is  so  long  sinoa  I  asked 
the  question  that  I  forget  what  it  was,  but  with  yo^c 
lordships'  permission  I  will  put  another  1 " 

A  witness  was  lately  called  on  a  trial  at  the  Old 
Bailey  to  prove  an  alibi.  He  solemnly  swore  tbat  the 
prisoner  on  tbe  night  and  at  the  hour  in  qaeatioa 
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(II 25  p.m.)  was  at  home  and  in  bed  at  a  distant  part  of 
the  pariah.  Nothing  conld  shake  hia  testimony,  for  he 
said  he  had  looked  at  the  olook  jaat  as  the  prisoner 
went  np-stairs,  and  he  had  set  the  clock  right  with  the 
choroh  oloak  himself  the  same  day,  and  it  was  certainly 
11  25  p.m.,  iio,  "  Vi^ij  what  do  yon  make  the  time 
now?"  blandly  asked  the  coanael  who  oross^xamined, 
pointing  toa  ffwat  whitedial  over  the  dock.  Ko  answer 
was  given.  **  Don't  be  coniased—xtakeyoar  time.  I  ask 
yoa  again — ^what  is  the  time  bv  that  clock  now  ?  "  The 
question  was  repeated  saveral  times,  and  the  witness 
was  eventually  bound  to  oonless  that  he  ooold  not  tell 
the  time  by  a  clook  at  all.  Sin^ialarly  enoagh,  Ihe 
clock  in  the  oonzt  was  standing  at  11  25  when  ha  made 
this  avowal. 

We  remember  a  ooontry  witness  being  called  at  the 
assises  to  prove  that  at  a  paitioalar  hoar  on  a  certain 
night  the  moon  was  shining  and  at  the  fall.  There  hap- 
pened to  be  no  almanao  in  noort,  bat  the  evidence  seemed 
to  be  satisfactory,  for  he  had  obtained  his  information 
from  "a  regalar  good  London  stationer's  almanac" 
The  qoestion  was  a«ked  in  oross-ezaminatioo,  "How 
did  yoa  obtain  this  London  stationer's  almanac  ?  Did 
yoa  boy  it?"  "Bay  itl  No;  my  father  pasted  it 
behind  my  lutohen  door  nine  years  ago — the  day  I  was 
married ! "  It  need  hardly  be  said  that  information  as 
to  the  moon's  age  daring  a  day  in  the  onrrent  year  was 
of  little  value  from  an  aSnanao  nine  years  old. 

We  0iay  remark  that  all  evidence  of  a  "  circum- 
stantial "  character  is  received  with  great  oaatioa,  and, 
no  doabt,  rightly  so,  on  a  tried.  Take,  as  an  illastratiou 
of  this,  the  evidence  offered  against  a  prisoner,  of  foot- 
marks. Nothing  is  more  oommooly  found  than  the 
impression  of  boots  or  shoes  near  to  a  murdered  body, 
or  to  premises  which  have  been  broken  into.  A  police- 
man is  called  as  a  witness  on  the  trial,  who  deposes 
that  he  took  the  boots  off  the  prisoner  upoa  hia  arrest, 
that  he  oompared  them  with  the  footmarks  near  the 
place  of  the  alleged  crime,  and  that  they  corresponded 
in  every  particular.  "  You  compared  them,  I  suppose," 
usually  asks  the  judge,  "  by  placing  the  boots  in  the 
impreesioni,  and  foood  that  they  oorresponded  ?  "  <■  yes, 
my  lord."  The  answer  is  fatal  to  that  branch  of 
evidence,  for  the  plaeiag  the  boot  in  the  impression 
found  very  possibly  oaosed  that  similarity  relied  upon ; 
the  pmdeni  officer  places  the  prisoner's  boot  beside 
the  footprint,  presses  it  into  the  earth,  and  then 
removes  it,  compares  the  impression  made  with  the  one 
diaoovered. — Latun  Stmr. 


TEXT-BOOK  AUDENDA. 

[From  thf  lA»  /oumo/.] 

SO  A  SI  Viet,  c  lis. 

A  Oounty  Oonrt  judge  has  p4wer  to  stay  an  action 

remitted   to  him  before  issue  joined,  until  the  costs  in 

another  action  by  the  same  plaintiff  are  paid  {Regina  v. 

~     ■  y,  61  Law  J.  Bep.  Q.  B.  244>. 


Corrupt  Praetiea  PrevaOioH  Act,  1S54  («8  Vitt.  e.  «9),  «.  7. 
Evidence  given  in  answer  to  questions  by  election  com- 
mismoDers  is  not  admissible  in  a  prosecutiun  for  perjury 
ifiegina  v.  Slator,  51  Law  J.  Rep.  Q.  B.  248). 

BOOKS    EECSIVBD. 

The  SettUd  Land  Att,  1882,  with  Note*  and  an  Jnlrodudtari 
Chapter,  together  luith  Precedent!  of  Settlementi,  Convey- 
ance»  and  PetUwtn,  and  Mucellaneotu  Fomu,  adapted  for 
WW  wnder  the  Act.  By  Aubbst  St.  Johh  Clkbkb,  B.A., 
of  the  Middle  TompU^  Barrister-at-Law,  London  :  W. 
Maxwell  &  Son,  8  Bell-yard,  Temple  Bar,  Law  Book- 
sellen  and  Publiahera.     1882. 

Cotiimon  Precedents  m  Cottvei/euuing,  adapted  to  the  Con- 
MjKiaCHV  "*<<*>  1S81,  ISSg,  and  the  Settled LamdAet,  188B, 
Ac;  together  with  the  Aete,  an  Introdnction  and  Natet. 
Second  Edition.  By  UcoH  M.  Hukphbt,  M.A,  of 
Lineoln's  Inn,  Barrister-at-Law.  London  :  Stevens  and 
Sons,  IIV  Ohancery-lane,  Law  Publishers  and  Book- 
seUeiB.    1882. 


KETIEWIS. 

The  iMoyer't  Oompati{»n  o»td  Diary,  and  London  and  Aw 
vincial  Lata  Dlreetory  for  188S,  leith  Tailtt  of  Coiti,  drtf. 
Edited  by  Joeh  Thompson,  Esq.,  of  the  Inner  Temple, 
Barrister-at-Law.  Thirty-seventh  Annual  Xssue.  j4oa(lv{>.j 
Stevens  and  Sons,  119  Cbanoery-lane ;  Sbaw  &  Sooa, 
Fetter-lane.  18$3. 

EvBN  an  almanao-tnakar  may  incur  the  penalties  of  the 
law,  if  remiss  in  the  performance  of  his  fonctios,  as 
happened  in  1717,  when,  daring  the  minority  of  Loais 
XV.  of  France,  the  Duke  of  Orleans,  as  Bsgent,  com. 
mitted  to  the  Bastile  "  Laarenoe  d'Henry,  for  disraspeci 
to  KingO^rge  I.,ia  not  mentioninc  him  in  his  almanaq 
as  King  of  Great  Britain."  Mr.  Jobo  IiiompsoD„  of  th^ 
Inner  Temple,  is  maob  more  than  yonr  mere  almaoao^ 
makar,  bat,  thoujih  the  "Lawyer's  CSompauioa  »n4 
Diary  "  aasomas  to  embrace  very  many  other  provinces 
of  infocmationa  in  none  is  it  deficient,  and  its  painst 
taldng  compiler  has  as  little  reason  to  fear  the  lash  ol 
ocitieism  as  a  lettre  d»  cachet.  It  shoold  be  premiseil 
that  the  term  "  lawyer  "  is  ordinarily  applied  in  Buglaad 
to  a  solioitw  also,  and  not  limited,,  ae  by  our  usage,  to 
barristers;  and  both  branohcts  of  the  l«gal  professioa 
have  been  abandantly  catered  for  by  this  eaoyelopeedio 
"  Companion."  Hare  we  have,  in  addition  to  i  CaMndat 
tor  the  proximate  year,  and  a  blank  Daily  Diary,  a  Tabla 
of  Costs  and  abstract  of  decisions  on  that  subject^  a  prac^ 
tioal  BMding  ol  this  year's  Statutes  and  an  Alphabetical 
JnAvt.  to  ihe  Praotioal  Statates  from  the  time  of  Qeorge 
ly.,  a  full  precit  of  the  Stamp  Duties  now  payable,  and 
any  number  of  Tables  and  Abatraots  in  raferenoe  to 
legal  time,  interest,  discount,  oaths  in  the  Supreme 
Court,  Probate,  Leg&oy  and  Suocesuon  Duties,  &c.,  Ao., 
to  say  nothing  of  a  complete  legal  Directory  to*  Bogland. 
This  appears  to  be  its  thirty-aflvent^  anpnal  isaoa,  fmd 
we  are  not  surprised  that  such  eudojdng  sodeaes  bM 
rewarded  a  compilation  bo  valuable,  for  whiob  the  pco- 
fesaion  should  indeed  feel  grateful  to  the  pablis£iiii( 
houses  of  Btevans  ifi  Bone,  and  Bbaw  &  Sons. 

The  Law  relating  to  the  Compulior])  Pmrehatt  and  SaU  of 
Land*  in  Jrelaad,  muter  the  Provition*  of  the  Iritk  Rail- 
wayt  and  Landt  Olaaeee  Aett:  being  ihe  PtUl  TeM  of  th» 
variotu  A*tt;  WiA  an  /ntrtduetio^  and  Otpiam  Natm 
of  the  Practiee  in  Ireland,  and  of  Decided  Ccuee;  end  am 
Appendix  of  Forme.  By  Willi/lu  Sowbes,  LL.B., 
Barristw-at-Law.  Dublin  :  £.  Pousonby,  118  Graiton- 
street.    1882. 

"Thb  great  defect  in  the  system"  treated  by  Mr. 
SuSern  is,  as  be  observes  (Introd.  XXII),  "  one  which 
must  be  looked  for  in  all  legislative  efforts  in  these 
oonntries  so  long  as  the  present  practice  of  *  tinkering' 
Acts  of  Parliament  is  perxisted  in.  Instead  of  repealing 
in  toto  a  statute  or  a  number  of  statutes  and  enacting 
others  in  lieu  thereof,  portions  only  are  repealed,  and 
the  repealed  sections  are  replaced  [in  the  sense  of 
substituted,  we  presume]  by  new  Acts ;  and,  in  this  way, 
a  oomplete  patchwork  is  produced,  which  is  as  distract- 
ing to  those  entrusted  with  the  duties  of  the  adminia- 
tration  and  interpretation  of  the  law,  as  it  certainly 
must  be  bewildering  and  unsatisfactory  to  the  public, 
whose  rights  of  property  are  intended  to  be  thus 
ao  seriously  interfered  with."  This  farrago  of  Acts 
in  part  repealed,  amended  and  yet  again  amended, 
Mr.  SuSern  has  endeavoured  most  ably  to  present  in  the 
form  of  a  qnaai-code,  in  the  first  part  of  bis  work,  which 
is  preceded  by  an  Introductory  outline  of  the  whole 
practice  dealt  with  in  bis  attempt  at  codiflostion ;  while 
in  the  seoond  part  be  details  the  result  of  all  the  most 
important  deoisions  In  the  English  and  Irish  courts 
npon  the  ooastraction  of  the  statutes  In  qaeation.  It 
was  a  most  useful  nndertakinir,  especially  as  no  previous 
treatise  had  been  devoted  to  the  exposition  of  the  Irish 
Bail  ways  Acts;   and  on    iuquiriea   before  arbitrators 
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and  on  the  tritl  of  trannes  at  AasiaeB  the  want  of 
■nolrawork  has  been  aoately  experienoed.  That  iooon- 
vanieoce  oan  be  felt  do  longer.  Mr.  SufFern  has  exeoated 
a  work  whioh  ooald  hat^ly  be  BorpaBaed  la  point  of 
aooaraey  and  eomptoteneaa— the  greater  by  reason  of  its 
Tery  fnU  table  ot  oontaDta  and  oopioas  index ;  while  the 
many  asefal  and  praotioal  Forms  appended,  together 
with  the  reprint  of  the  atatntes  themselves  would  anffioa 
aiMM  to  render  the  work  one  ot  permanent  and  aniqae 
Talae.  The  deoiaiona,  too,  which  he  has  ooUeoted 
together  and  oritically  examined,  eapeoially  as  regards 
the  English  with  a  view  to  their  bearing  and  applioatioD 
on  the.Iriah  A.cts  (thas,  as  to  Syen  v.  Mel.  Board  of 
WorJa,  p.  168),  are  not  elsewhere  ao  thoroughly  dealt 
'With ;  bat,  in  referenoe  to  the  word  "  towo,"  we  observe 
he  baa  overlooked  Deardt  v.  OoUtmith  (40  L.  T.  N.  S.  338), 
foUo«(iB{(  BUittt  T.  Sooth  Dtem  Ry.  Co.,  and  disoassiDg 
other  oaaee  to  whioh  he  has  referred.  We  have,  how- 
ever, failed  to  dateet  any  errors  or  omissions  of  oonse- 
qoenoe,  and  after  a  paioataking  examination  oan  bat 
record  our  eotire  satisfaotion  with  thii  aaefnl  work, 
whioh,  we  obasrve,  has  been  moat  appropriately  dedi- 
cated to  Mr.  Jnatioe  Andrews. 


LAW  STUDENTS'  JOURNAL. 

THK  INCORPORATED  LAW  SOCIETY 
OF  IRELAND. 

HlUBT  SimHOS,  1883. 

NOTIOB. 
The  FbeuHINABT  SsaiosatioK  of  Candidates  for 
Appwaticeahip  will  be  htJd  at  the  Sulicltora'  Hall,  Four 
Oanrta,  Dabtin,  on  Thoisday  and  Friday,  the  4th  and  £th 
daya  of  January,  1883,  ai  EUvtn  o'clock. 
'  N.B. — All  Papera  to  be  lodged  on  orbefine  Tueiday,  19th, 
of  December,  IS&i. 

The  FnTAL  Ex  axiiiattos  of  Caodldatea  aeeking  admtMion 
as  tSoIioitoni  will  be  held  at  the  aame  place,  on  Monday  and 
Tuesday,  the  8th  and  9th  daya  of  January,  1883,  at  the 
Kane  hour. 

By  order  of  the  Connoil, 

JOHN  H.  GODDARD,  Secretary. 
Soliciton'  Hall,  Four  Courts,  Dublin, 

N.B.— The  deoisioa  of  the  Court  of  Examiners  will  be 
anneoaced  en  Wednesday,  the  2dth  of  January,  1883,  at 
Three  o'clock,  p.m. 

Oandidatea  reaiding  in  the  Country  need  not  remain  in 
town  to  hear  decision,  bat  oan  learn  aame  from  the  Dublin 
Morning  Papera  of  the  day  following  the  announoement. 


TflE    INCORPORATED   LAW  SOCIBTISr 
OF    IRELAND. 

Easteb  Sittings,  1888. 

FINAL    EXAMINATION. 

NOT  1GB. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  papera,  ftc,  on  or  before  the 
fint  day  of  Hilary  SUtingt,  1883. 
By  Order, 
JOHN  fi.  GODDARD,  Seentary. 

SolidtoTs'  Hall,  Fear  Ooarts,  DuhKn, 
ISth  December,  1882. 


Many  yeara  ago,  a  testator  in  England  left  £10,000  to 
a  friend,  bat  with  the  condition  that  one-half  the  aom 
shoald  be  bnried  with  him  iu  hia  coffin.  The  legatee 
took  advice  on  the  matter.  "  Where  in  the  money  now  ?" 
asked  hia  friend.  "In  the  bank,"  was  the  reply.  "Alt 
right,"  said  the  adviser ;  "  write  a  cheque  (or  £5,000, 
Mid  pot  it  in  the  old  man's  coffin,  pajable  to  his  order." 


et>UKT   PAPBilg. 

LAND     J  UDOBB. 

Sittings  for  next  Week  so  far  u  «*«»  ar*  appoiated. 

Before  the  Rt.  Hon.  JODftt  FbAHAOAK. 

MONDAY. 
In  Codbt.— R.  Bradshaw,   as  to  ejeetmaot.— K.  Mar- 
mion,  payment  by  receiver. — H.  G.  Henderson,   lajnue- 
tion. — J.  Frewen,  aa  to  petition. 

Before  EXAIUSKB  (Mr.  Kennedy). 
3.  Trueman,  schedule. 


TUESDA  r. 
la  COCBT.— S.  Keller,  final  schedule.— R.  Frith,  ditto. 

Before  Exahihib  (Mr.  Kennedy). 
S.  H.  Kelly,  rental J.  Peterkin,  ditta 


WEDNBSDA  T. 
Before  Examihib  (Mr.  Kennedy). 
J.  Bnry,  rental— Administratrix  E.  Wyles,  do.— Truateee 
J.  Haasett,  do. — J.  Cunningham,  fur  (leeda. 


TBURSDA  T. 
Iir  CoDBT.— M.  Jordan,  objections. 


Before  the  Bt.  Hon.  Jnoos  OBUaBI. 
HONDA  Y. 
In  Coubt.— E.  H.  Keogh,  to  appoint  receiver. 

Before  Examines  (Mr.  M'Dunnell). 
J.  Rusaell,  vouch. 


TUBS  DA  r. 
sali'ih  ooubt. 
Last  Dx  Montxobehot, 


Hot. 


WBDNBSDAY. 
Befere  EXabinkb  (Mr.  M'Donnell). 
H.  J.  Foot,  rental, — Cork  Harbour  Docks,  schedule. 


TBORSDA  Y. 
Before  BXAWim  (Mr.  M'Donnell). 
M.  H.  Moorehead,  rentaL 


goi/{iV  OF  B  vNKBUf;rcy. 

ADJUDIOATIOMB  IN  BAMKBUPTCZ. 
f1k<  4atu  tf  AiiuMttUmu  wnfinX  gttm.  1A«  Sauungt  raUmt  in  luitet. 
Johnston,  John,  of  Redhills,  in  the  coaiitjr  of  Cavan,  grocer  and 
spirit  dealer,  and  of  Newtown  Butler,  in  the  county  of 
Fermanteh,    railwaj^  station    master       Deoembcr   1; 
Fridtui,  December  23,  and  Tuetdeig,  Januttrg  9,  1883. 
HamiUon  &  Craig,  eolra 
Boas,  David,  of  172  and  174  Falls-road,  Belfaat,  tn  the  county 
of  Antrim,  grocer.     December  1 ;  'Jnueda^,  Drcember  19, 
and  Fridag,  JaHway  12,  1883.     J^^  C.  WAiU  amd  H.  C. 
Neilton,  aoln 
Wftlah,  Sarah  L.,  of  Baltraey  Heme,  Klldbek,  fai  the  coamty  of 
Kildara,  apinater.    November  24;   Friity,  Iftetmier  22, 
*    and  fnday.  Janitors  12, 1888.    Ruihard  Davorta,  sglr. 


HoOoKay't  yilb.— Teachlnga  of  Experience.  —The  milted  teatimoiv 
Of  thoiiaanSi,  extending  ever  more  than  for^  jeari,  moat  ■tmagly 
recommends  these  PUU  «a  the  best  purlflori,  the  mildest  aperienta,  and 
the  ftarest  restoratives.  Ther  neTer  prove  deluslTe,  or  give  merelj 
temporarj  relief,  but  attack  siu  ailments  of  the  stomach.  Imiga,  heart, 
bead,  sod  bowels  In  the  onl;  safe  and  legitimate  vraj,  bj  d^uiating 
the  Mood,  and  so  eradicating  these  Impurities  which  are  the  saaraeand 
constituent  of  almost  evf>ry  disease.  Hielr  medicinal  efflcacj  Is  won- 
derfol  in  renorating  enfeebled  constltntlona  Their  ac'lon  embraeea 
all  that  Is  desirable  in  a  iiouaebaid  m^icine.  They  expel  every  iMudoua 
and  eSete  matter;  and  thus  the  strength  is  nurtured  and  ihe  energlea 
stimulated. 
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OnSLIS  SXOQK  AK 0  SmiKE  LIST 


DECEMBER 

DESCRIPTION  or  STOCK 

Sat.  1  Mm./ruen.i  Ws>i  iTIiur    tn. 

8    1   11  1  M  I  13  '  14         15 
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^    3  P  *  R^dttWd     .•           ••' 

_ 

-_ 
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_ 
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_ 



!06i 

Butks. 
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Ml 
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xd 
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_ 
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_ 

»■ 
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.. 
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« 
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— 

_ 

_ 
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_ 

_ 

-% 
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SI 

—   Nat  ProT.  of  EngUnd,  llm. 

_ 

«_ 

Pf 

_ 

^ 

^ 

.. 

_ 

H 

ut 

Ml 

10   irationaW UnrfHUtd. 



._ 

is 

iS    ProwineUtlBank 







— 

^ 

10    Jtoyai  Aont        „ 

>9 

.» 

__ 

... 

<9l 

_ 

as    UnUmo/AuttraUa 

66 

,. 

«- 

^ 

lUMS. 

1    KinalMSIaMCo.OtM)    . 

.^ 



_ 
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_ 

■» 
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M 
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_ 
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«, 
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.^ 
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^J 
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— 

1. 
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■w 
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*9 

8M 
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Dabentnre  Stock*. 

—    Belfast  *  Nth'n  Cos,  *  p  e 

** 

— 

_ 

_ 

_ 

to5|    • 

—    Cork,  B.  *  Passage  4  p  e 



— 

— 

— 

. 

99 

—    Cork  and  Baadoo,  4  p  *  .. 

.mm 

— 

— > 

•— 

— 

—    Do.,  41  p  c 

loS 

— 

._ 

_ 

— 

^    ' 

—    Dublin  *  Meath  41  p  e    .. 

— 

_ 

._ 

^ 

_ 

—    Dublin  A  Wleklow4pc    .. 

_ 

■cSi 

'oU 

— 

,., 

KI51    ' 

—    Ot.Horthem(Ireland)4p 

— 

— 

— 

—    Do.,  4J  p  c 

^ 

'■4 

— 

_ 

><4 

^ 

—    Qt.North'n*West'n4{pi 

.* 

_ 

— 

109I 

_ 

—    Ot.Soath'n  A  West'n,  4  p  < 

•*— 

^ 

^ 

_ 

'^ 

—    Midland  a t.West'n,4Fe 

— 

106 

«. 

— . 

«. 

-    I>o,4|p 

— 

^ 

— 

_ 

— 

114 

—    Waterford  A  Central  Spc 

— 

loSi 

loSi 

io8i 
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*  Share*  aot  fullr  paid  up  are  (iren  In  /lalUt.         t  x  d 
BAnkRata—  >r  r>iseaant-4Dercenc..  17th  Augait,  I'Si 

or  Deposit— 1  oereent..  S«rd  March.  1883 
Kame  Days— December  tsth,  ISSt.  and  JaonMry  llth,  1888. 
AcconncDays-  December  39th,  ISSi,  and  January  12th,  ISbS. 
Bnsinesioommencesac  L  80  p.m. 

BIRTHS,  MARRIAOEg.  AND  DEATHS. 

BIHTa& 

BONAS9— December  14,  at  Oanllner's  place,    the  wife   of   Henry 

Bonsie,  Esq.,  solicitor,  of  a  son. 
OALLAQHEK— December  9.  at  Callege-street,  Armagh,  the  wUe  of 

WlDUm  Gallagher,  Esq.,  loUcItar,  of  a  son. 
IIITCHELI,— December  8.  at  John's-place,  Pa' sonatDWH,  the  wUe  of 

Thomas  Mitchell,  Esq.,  soIMior,  of  a  son. 

MARRIAGES, 

METOG  and  BBBBETON— December  7,  at  Powerscourt  Cbnrch, 
Ennlikerry,  by  the  Rev.  Canon  Calbraith,  Peter  Ponsonby  Metge. 
Esq^  of  Rathkea,  County  Tlpperary.  second  son  of  the  late  John 
Cliarls*  Metge,  Esq.,  of  Ston,  County  Meath,  to  Julia  Brereton„ 
daughter  of  the  late  W.  W.  Brereton,  Esq.,  Q,  O. 

OLPBtEBT  and  WAKBDRTON— Deeember  fi.  byspeeial  liesMe.  la 
the  Parish  Chnreh,  Monkatowa  County  Dablin.  by  the  Rer.  Canon 
Peacocke,  D.D,  Robert  V.  Olphert,  Esq.,  barrliter-st-law  (North' 
West  Circuit),  to  Frances  Sophia,  daughter  of  the  late  Richard 
Warburtoo,  of  Oarryhtawh,  <tiieen'a  County,  Esq..,  D.L. 

DEATHS. 
H'M  AVAR  A -December  7,  at  her  reddens^  Eyre-street,  Oal«ay, 

Bonorla  J.,  widow  of  the  late  Michael  M'Namara,  Esq.,  soUeUor. 
RAPIER— December  9,  at  St.  Leonanfs-on-Sea,  the  Right  Bon.  Sir 

Joseph  Napier,  Bart.,  at  the  age  of  78. 

FONBRAl.    RBQtTISITBS    OK    BrERV 
DESCKIPTION. 

49.      W  A  L  L  R  II.      50, 

DENZILLE-STREET.  i»J 


LEGAL   POSTINOS: 


lo  the  HIGH  COURT  of  JUSTICE  in  IRELAND. 

OHANCBRT  MTUIOM^IiANO  JDDOKS, 
COWHTT      BOSCOVHON. 

SALE  IN  DUBLIN, 
On  TUMDAY,  tk»  6A  day  of  FEBRUARY,  188S. 


E 


In  the  MatUr  of  the  Estate  of 

APHAEL      JOHN      O'SULLIVAN, 

a  person  of  unsound  mind,  by  CATHEBlNB  O'SULLIVAN, 
bis  Guardian  ad  litem.  Owner; 

KATHLEEN    O'SULLIVAN   and  JAMES   VM.   FAIE,' 

PetitiononL 


TO  BE  SOLD  BY  PUBLIC  AUCTION, 

Before  the  Right  Hoswutable  Judge  OavsBT, 

At  the  Ootirt  of  the  Land  Judges, 

Insis-quay,  in   fte    CHy  «f    Dukiin, 

On  TUESDAY,  iiM  Mb  dar  «r  FEBBDAHT,  I88li 

At  the  hour  ot  Twain  o'eloek  ■»«•, 

In  Eaur  Lois, 

The  Fee-simple  Estate  of  CARRICKTNAOHTEN  and  GARRTNA. 

GOWNA,  situate  in  the  Barony  of  Athlone,  and  County 


LOT  N'>.  1  oonslsts  of  Part  of  the  Townlandof  Carrickynaghten,  and 
Carrlckjnaghten  and  Ganrnagowna  Bog,  containing  203a  3r  3Sp 
statute  neuaura. 

LOT  No.  2  consists  of  Part  of  the  Townland  of  Carrickynaghten  and 
Garrynagowna  Bog,  including  part  theraof  known  as  CoilogoriS,  con- 
taining 377a  2r  81p  statute  measure. 

LOT  No  8  consists  of  Part  of  the  Townland  of  Garrynagowna  and 
Canlekynaghtcn  and  Oarrynagowna  Bog,  containing  608  acres  statute 
measure.  This  Lot  will  bo  sold  subject  to  an  annuity  of  £VJO  a  year 
on  (he  Ifle  of  a  lady  ixow  \n  her  63nti  year,  and  wlU  be  txiund  to  indem- 
nify the  other  Lots  from  the  payment  thereof. 

LOT  No.  4  consist  of  Part  of  ibc  Townland  of  Oai  1  .nisgomia.  Car- 
rickyna^len,  and  Oarrynagowna  Bog,  oontalnlng  3>3a  Or  SVpaiatut* 


The  tithe  rentchaigs  of  £3  7s  4d  and  tiie  quit  rent  of  £3 14a  Ifd  will 
he  redeemed  out  of  the  purchase-money  of  the  Lots,  »fi  also  the  amqunta 
due  to  the  Commlssioneta  of  Public  Works  on  foot  c^  loan. 

Bates  tMalltUi  day  MDtonBbar,  1883L 

B.  C.  LTNCH,  for  Examiner. 

DESCRIPTIVE  PARTICULARS. 
The  Property  is  situated  lietween  Athionaand  Ballinasloe,  both  im- 
portant Statkma  on  the  Midland  Great  Western  Kailiray,  and  both 
odehrated  a*  being  Srst-clius  Fair  and  Market  1  owns.  The  oounty 
road  from  Athlone  to  Balllnaaloe  and  Galway  passes  tfcrou^  a  port^ 
of  the  property  at  the  south-west  extremity,  and  there  is  a  good  road 
commnnkiation  from  Athlone  on  another  portion  of  the  Estate  (lurm- 
ing  Lot  1).  The  river  ShaaoDn  ■djolnaa.pMtten  of  Ike  property,  and 
alzords  communioation  by  water  with  Athlone. 

The  Folate  hss  been  well  managed,  considerable  sums  of  money 
baring  been  expanded  on  drainage  aad  other  hnpravcnienlH.  and  there 
ia  an  ample  a*mty  o<  turbary.  AUnoat  all  the  Pronefty,  with  the  ex- 
ception <H  the  Demesne  Lands  on  Lot  4  (whiob  is  In  the  owner's  poa- 
session),  is  In  the  hands  of  a  peacefnl  tenantry. 

The  DwelUng-housa  is  well  situatod  en  an  extensire  demesne,  im- 
mediate possession  of  which  (wltb  the  ezci-pUon  of  iSa  6p.  set  to 
tenants)  will  be  given  to  the  porehaaer  of  Lot  4.  The  Demesne  Landa 
are  well  tinibered,  fenced,  aniCin  good  coadltlon,  and  capable  of  yield- 
ing a  large  return  for  meodowing  and  grazing  purposes,  Tlwre  is  also 
aa  artlfldal  lake  of  conalderable  extent  on  the  demesne. 

Private  proposals  will  be  received  by  the  Solicitor  having  the 
carriage  of  the  prooeedinga  up  to  the  1  Dth  day  of  January,  1888,  and 
submitted  to  the  Court  for  i^proval. 

For  rentals  and  other  particulars  apply  to  the  Registrar  of  the  Land 
Judges  Court,  Inns-quay,  In  the  Cliff  of  Dublin ;  to 

WULI  AM  JOHNSTON,  8olieltar,4  Palaoe-street,  DubUn ; 
Messrs.  REBTES  &  SON,  Balldtors,  51  Herrion-sq.,  DubUn; 
JAMES  VltUAM  VAIE,  Es%  Solkdtor,  Athlon«,  County 

Roscommon;  or  to 
PETER  LAMBERT,  Esq.,  Solicitor,  hariag  Carriage  of  the 
Sale,  4  Welllngton-quar,  Dub  in.  i66 


INSURANCES: 


LONDON    GUARANTEE    AND    ACCIDENT 
CO..  UMITED. 

SECURITY.    40. 
RECEIVERS  IN  CHANCEHY. 

The  Bonds  of  this  Company  are  now  accepted  as  Security  for 
Receivers  th  Chancery,  as  provided  by  the  Rules  under  the  new 
Judicature  Act.    For  particulars  apply  to  the  Manager— 

W,  OAMB-STKEET,  DUBLIN.  St 
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PUBUC  NOTICES: 


ESTABLISHED  Uil. 


N    K_ 


BIRKBEOK  BA 

SouUuunpton  Building!.  Cbanouy  Lane. 

OvbhA  iwiimiili  opBOti  aooonUng  to  tlw  nsnml  praoUee  of  otbor 
Bsnken,  and  IntofMt  allowed  on  th«  minimum  monthly  balanoea  wli«n 
not  drawn  bolow  £36.  No  oommlaiion  charged  for  keeping  Aocounts, 
>atoepttt^  aoJer  e»eep4ional  dronmrtanflwa 

The  Bank  also  recelTee  money  on  Depoelt  at  Three  percent  Interest, 
repayable  on  demand. 

The  Bank  aikdertakes  for  iti  Cnstoniera,  free  of  charge,  the  euatody 
of  Deedi,  Wrltlngi,  and  other  Securitiee  and  Valuablee ;  the  collection 
of  mis  of  Exchange,  DlTldenda.  and  Coupom;  and  the  purchase  and 
•ale  of  Stock!,  Bbarea,  and  Annuttlea 

Letter!  of  Credit  and  Ciroular  NotM  Isaned. 

A  Pimphlet,  with  full  particulars,  on  application, 

63  FRANCIS  ItAVENSCKOPT,  Manager. 

Tu  BiBZBBCK  BuaDiHO  Sociktt's  Amuai.  BtoBira  bzciid 

FlVI   MiLLIOXS. 

HOW  TO  PURCHASE  A  HOUSE  FOR  TWO 
ODIMBA8  PER  MONTH,  with  Immediate  poeaeulon  and  no 
rent  to  pay.    Apply  at  the  offlce  of  the  Bikkbkok  Bdildiko  Sociiti. 

HOW  TO  PURCHASE  A  PLOT  OF  LAND 
FOB  FIVE  SHILLING!)  PER  MONTH,  with  bnmedlau 
peniaulon.  either  for  Inillding  or  gardening  pnrpoie!.  Apply  at  the 
oflloe  of  the  Bikmbbok  Fbzbboi.d  Labs  Socibtt. 

A  Pamphlet,  with  full  panimlan.  on  application. 

FRANCIS  RAVBN8CBOFT,  Han*«er. 
j^enthampten  Baildlnga  Chancery  Lane. 6s 

STOKES  BROTHERS, 

PVBUC  ACCOnifTAKTS  Am   AUDITORS, 
tOHDOM  AND    LANCASHIRE    INSURANCE   GHAMBEB8, 

32,    WBSTMOKELAND-STREET, 
_, DUBLIK.      »93_ 

PUBUC  ACOOVKTANTB  AND  AVBITOBS. 

CROWLEY,  HUMPHRIES  «  CO., 
73,  DAME-STREET,  DUBLIN  (opperite  Monster  Bank) 
are  engaged  in  all  Matters  of  Accounts  In  Clumeery,  Bankruptcy 
Partnership  Accounts.  Ac.,  Ac. 160 

DW.        CARROLL, 
s     44,  LOWER  8ACKVILLE-8TREET,  DUBLIN, 
Wishes  to  call  attention  to  his  large 
STOCK     OP     NOTEPAPER8    AND     ENVELOPES, 
Direct  in  every  Instance  from  the  Makers 
They  are  Bold  to  the  Public  at  Wholeaale  Frioea, 
HU  large  Stock  of 
LEATHER       GOODS, 
Cooiprtaliig  Bags,  Purses,  Wallets,  Pocket  Books,  Metallic  Hemo- 
randum  Books,  Blotters,  Writing  Cases, 
With  every  article  connected  with  Stationery, 
Are  Sold  much  under  usual  charges. 
Prise  Medal  Account  Book  Manufacturer. 
Letterpress  and  Lithographic  Printer. 

Xttimata/nt  <if  eharte.  7a 

VERT       MAN       WHO       SMOKES 

Should  tnrest  24  stamps  for  the 


£ 


BBW  FKBBBOTBD 


A.B.C.PIPES  ; 


No  Wlt  TobaccoTo  Smoke  Through 
No  FiL T  Hv  OilTo  Enter  The  Mouth 


The  Best 

Selected  Briars 

only. 


J;BNINGS  &  CO.,  InTentora,  97  NKW0At«-8T.,  LoirooH. 
The  moat  Perteot  Pipe  inrented  rinoe  Smoking  Ik^aii. 

PtvtpKlut  a-tt.  61 

ALEX.  ROSS'S  NOSE  MACHINE, 
Applied  to  the  Nose  for  an  hour  daUy,  so  directs  the  soft  csrtilage 
of  wtalah  the  meaobar  ciiwriWi  thu  an  Ul-formed  no!a  is  qolekly  Aaped 
to  perfection. 

lOa  Sd. ;  Post  r)n»,  lOt.  M„  uenOv  packed.    PampKUt,  Too  Stampi. 

SI,  LAMB'S  CONDUIT-ST.,  HIGH  HOLBORN,  LONDON. 

HAIK  CURLING  FLUID, 

Curls  the  stiaightast  and  most  ungoreraaUe  Hair,  Sa>  CiL, 

sent  for  M  Stamps. 

ALEX.  ROSS'S  EAR  MACHINE, 

To  remedy  outstanding  Ears,  10a.  6<t,  or  Stamps.    His 

GREAT    HAIR  RESTORER, 

Ss.  M. ;  It  changes  Gray  Hair  to  Its  original  colour  Tery  quickly;  sent 

for  54  Stamps.    ETery  speciality  for  the  Toilet  s  'pplled. 

Beuare  qf  /mUaiiont  qf  Sou's  nrticia. 
As  Chemists  keep  his  articles,  see  that  you  get  his  HAIR  DTE  for 
either  light  or  dark  colours,  3a  Od. ;  his  DEPILATORY  for  removing 
Hair  andhU  CANTHABIPE8  for  the  growth  of  Whiskers.  7 


PUBLIC  NOTICES: 


I  ITERARY    and   GENERAL    SALE     ROOMS, 

MJ     Na  8  D'Olier-street,  the  only  Sale  Booouin  Ireland  wherein  the 

Pronrietor  has  a  practleal  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Auctioneer  and  Valuator  (Assistsnt  for  19  yean 

to  the  UW  Mr.  J.  F.  Jooea), 
KesnectfoUy  Invites  the  attention  of  Solicitors;  Execttton,  Traateea, 
Assignees,  or  others  Interested  In  the  disposal  bt  LlhraileS,  ArtlsUe 
EfTeets,  Household  Furniture,  Ac,  to  the  unaqnslled  faculties  that  he 
possesses  for  realising  the  full  value  of  ail  property  entrusted  to  hit 
care.  Law  LIbrariea  reoelTe  the  special  attention  that  produced  sndi 
satisfactory  results  In  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Figott,  Judge  RadoUiTe.  Sergeant  Armetrong,  and  many  others. 
Valuations  made  for  Proliiite  or  other  purpoees  on  moderate  terms. 


J?i 


BILLIARD  BALLS,  CHALKS, 
CUES,  and  TIPS,  and  aU  other  BUUard 
TaUe  requisttea,  at  Hfe^NNlG  BBOS.'  Irory 
Works,  11,  Hi(h.street,  London,  W.C.  Also 
the  cheapest  house  in  the  trade  for  Irory  Hair- 
brushes. Mirrors,  and  all  other  Ivory  Toilet 
articles  and  Ivory  Goods  in  general,  old  Balls 
adjusted  or  exchanged,  and  Tables  re-eovered.  Prtoe  Llsta  Cloth,  sad 
Cushion  Rubber  Samples  Post  Free.— EsUblished  1841.  26 

A  N  IMPORTANT  ^NVENIENCE  TO  LAW 

A  WRITERS  AND  SOLICITORS. 

STEPHENS' 
SCARLET   INK   for   STEEL   PENS. 

This  Ink  Is  nnaSacted  bysteel  pens:  it  is  a  most  brilliant  and  per- 
manent oolonr;  It  retains  Its  brilliant  colour  upon  parcfanient,  and 
oonaeqnently,  of  great  value  to  Solkiiters  and  OrsogfaisnieB. 

Sold  In  stone  boules.  by  sll  Stationers,  at  la,  3s.,  Is., and  ta.  each; 
and  in  glass  bottles  at  <d.  and  la.  each.  581 


MONEY: 


I« 


ISH      CIVIL      SERVICE 

PERMANENT 

BITILDING    SOCIETY, 

«.    LOWBR    SACKVILLK-STREET.    DUBLIN. 

President— ALEXANDER  PARKER.  Esq..  J.F. 

The  Dtrecton  Invite  attention  to  tbe  reviaed  Tables  of  the  Societj, 

under  which  unprecedented  advantages  are  offered  in  assisting  persons 

10  acquire  Freeholder  Leasehold  Property,  or  to  pay  off  incumbrances, 

Ac. 

TTks  Society  hot  alraadi/  ^vanced  <n«r  Sine  Bundred  Thoutand 
Pminds  8UrHng  on  Mortgage. 

DEPOSIT    DEPARTMENT. 
The  present  rate  of  Interest  allowed  on  Deposit  Receipts  is  31  per 
cent  per  annum. 

CurreDt  accounts  opened  and  cheque  books  supplied. 
Interest  allowed  on  the  minimum  monthly  balance 
Deposit  Bonds  and  D^wnt  Notes  are  issued  for  sunu  not  lees  than 
£100,  repayable  at  such  periods  ss  may  be  desired— not  less  than  one 
year— with  half-yearly  oonpons  for  interest  attached. 

Rates  of  Interest : — S|  per  cent,  per  annum  if  taken  for  one  year,  or 
4  per  cent  per  annum  if  taken  for  2  or  more  years. 
Depoeitors  have  the  following  guarantees,  vlx.  :— 
7%tf  entire  fundi  mutt,  under  the  Act  of  Parliament,  be  inveeted  on 
mortgage  of  freehold  or  leasehold  property. 

The  total  amount  receivable  on  deposit  it  limited  6y  Me  Act  to  twO' 
thirdt  of  the  balance  due  to  the  Society  on  itt  mortgagee. 

Prospectus  and  every  informatloD  may  be  had  free  of  axpenM,  on 
applicacion  to 

ALFRED  H.  MERCER.  SecrecafT- 
8q  M.  Lower  BaekvUbr  street.  DuMiiL 


£10 
£1,000 


IN  STOCKS  and  SHARES  often  yIeM  returns  Ave 
to  ten  times  the  amount  invested  in  as  many  daya 
Two  Unersizto  Rules  for  success.  In  Eaplsnatory 
Book,  sent  free. 

Address  GEO.  EVAN8  A  CO.,  Brokers,  Oresham 
House,  Old  Broad-street,  London.  239 


WANTS: 


TO  SOLICITORS A  Junior  Member  of  the  Pro- 
fearion  is  open  to  an  Engagement  In  a  mpKtable  Dnblln  OfBce, 
orwould  take  charge  of.  the  Tovni  OAce  of  a  Country  Finn,  to  the 
exclusion  of  any  l>uslness  of  his  own ;  a  moderate  sslary  accepted, 

"H.  k, -       -        —      -    -  ■■• 


Address 
street,  Dublin. 


laisK  Law  TnrES  Offloe,  n  Upper  Backrllle. 


A  FIRM  of  SOLICITORS  of  Good  Standing  would 
undertake  tbe  Agency  Business  of  a  respectable  Country  Holl- 
eitor.    Address— "  80L1C110B8,"  Iuish  Law  Tihis  Office,  tt  Dpper 


Backvflle-street,  Dublie. 


iSS 


^10  SOLICITORS — An  energetic  Solicitor  of  large 

X  experience,  particularly  In  the  Conveyance  and  Management  of 
Landed  Properties,  deaires  to  meet  with  a  well-establislied  Member  of 
the  Piofeseion  wishing  to  etlre  and  hand  over  his  bualDcsa  to  a 
successor  upon  teims  of  mutual  advantage.  Address — "  B.  C,  Koli- 
cltor."  Irish  Law  Timks  office,  63  Upper  SackvU'e-st,  Dublin.     163 


Prinledand  P«blisbed  by  tbe  Proprietor,  Johh  PALCoan.  every  Saturday,  at  SS.  Dpoer  Sackvilie-street.in  tbe  Parish  of  SkThomaa 

and  Clt^of  Doblln.— .Saturday, />ee<mi«r  16, 1882. 
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CONTRACTS  IMPOSSIBLE  OF  PERFORMANCE—I. 

Thb  case  of  Lynch  t.  The  Midland  RaUwai/  Co.,  !«■> 
ported  in  oar  present  issue  (16  Ir  L.  T.  Rep.  1  lo),  and 
already  oommented  on  (16  Ir.  L.  T.  275,  289,  317),  is 
an  interesting  authority  on  the  subject  of  contracts 
imposnble  of  performance,  on  which  we  have  found 
another  Irish  decision  not  hitherto  adverted  to,  besides 
some  recent  Canadian  and  American  cases  further  illus- 
trative of  the  doctrine  in  question.  An  appeal  was 
taken,  and  after  elaborate  arguments  judgment  was 
reserved,  and  has  not  even  yet  been  delivered ;  so  thati 
of  course,  we  shall  abstain  from  direct  comment  on  the 
case.  But,  for  our  present  purpose,  it  should  be  men- 
tioned that  on  the  hearing  stress  was  laid  upon  two 
cases  not  much  dwelt  upon  (and  so  far  as  we  know,  not 
cited^  in  the  court  below — namely,  the  leading  case  of 
Paradine  r.  Jane,  Aleyn,  26,  and  Hall  v.  Wright,  E.  B. 
&  £.  746,  29  L.  J.  Q.  B.  43,  to  which  in  particular 
the  learned  Master  of  the  Rolls  referred. 

Now,  we  find  the  former  case  acted  on  in  the  begin- 
ning of  the  present  year,  by  the  Sapreme  Court  of 
Missouri,  in  Harriiton  v.  Miaiouri  Paoifie  Ry.  Co.,  hold- 
ing that,  to  an  action  for  breach  of  contract  for  ship- 
ment of  cattle,  at  a  certain  time,  it  is  no  defence  that 
the  cars  were  pieveated  from  arrlvine  at  the  required 
time  by  an  unavoidable  suxiident  and  delay;  inasmuch 
W,  where  a  party  by  contract  amees  to  do  a  prescribed 
thing  in  a  prescribed  time  he  isliable  for  non-perform- 
ance of  the  contract,  althoueh  his  i)on-fuISIment  of  the 
contract  was  occasioned  by  inevitable  and  unavoidable 
accident :  citing  Paiodine  v.  Jane,  iM  supra  ;  Aikhison 
T.  Richie,  10  East,  5S0  (referred  to  by  May,  C.J.,  in 
Lynch'i  case)  ;  Spenee  v.  Chcdwick,  71  Jur.  872 ;  Place 
V.  Express  Co.,  27  Hilton,  33 ;  Denting  v.  Bu,  Co«,  43 
N.  EL  455;  Hadlyv.  Clark,  8  T.  R.  230;  Parmlee  ▼. 
Wilkes,  22  Barb.  539 ;  Harmony  v.  Hmgham,  3  Kern. 
99 ;  Hutchinson.  Cai-riera,  s.  3 1 7 ;  Angell,  Carriers,  s. 
349.  The  distinction  is  that,  when  the  law  creates  a 
duty  or  eharge,  and  the  party  is  disabled  to  pertbrm  it, 
without  any  default  in  him,  and  hath  no  remedy  over, 
then  the  law  will  excuse  him ;  but,  when  the  pavty  by 
his  own  contract  creates  a  dutyor  chai'ge  upon  himself, 
he  is  bound  to  ouike  it  good  if^he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  bis  conti'act :  Parad'ne  y. 
Jane,  uW  tupra ;  Hadley  v.  Clarke,  8  T.  R.  259 ;  l!a,rel 
T.  Dufon,  4  Campi  S33 ;  Siiubrick  v.  Salmend,  8  Burr. 
1637 ;  ParLer  t.  Hodgson,  3  M.  &  S.  265  ^  Sio.-«r  v. 
Gordon,  a.  308;  Blight  v.  Page,  3  B.  &  P.  295,  n.; 
ifarctia  of  Buie  v.  Tlwmpson,  13  M.  &  W.  487; 
Comrn's  Dig.  tit.  Condition,  L.  14;  Tomkins  y.  Dudley, 
25  N.  Y.  272;  Oaieiey  v.  Morton,  1  Kem.  25;  Bu.in  v. 
Pi-atker,  21  in.  217;  Bacon  v.  Cobb.  45  t6.  47;  St-ch 
y.  Buc:\  61  »6.  3^3;  Wdksr  y.  Tucker,  70  io,  527; 
School  District  V.  Dauchy,  25  Conn.  5S0 :  School  Trustee* 
T.  Benneil,  3  Dutch.  513;  Adams  v.  Nichoh,  19  Pick. 
375;  Davis  v.  Srmih,  15  Mo^  467;  and  other  English 
and  Amoi'ican  cases  collected  ante,  p.  289.  But,  it 
should  be  remembered  that,  where  the  continued  ex- 
istence of  a  specific  thing  is  essential  to  the  peifoi'mance 
of  the  contract,  its  destruction,  il-om  no  default  of 
either  party,  operates  as  a  discharge :  Ta-/lor  y.  Cafd' 
woeU,  3  B.  &  S.  826^  WiUianis  v.  tloy'd,  W.  Jones, 
179,  Palmer,  543 ;  Jones  v.  How,  9  C.  B.  I;  Wa!k«r 


V.  Tucker,  70  111.  527 ;  Lord  y.  WheeUr,  I  Gray,  282  j 
Dexter  y.  Norton,  47  N.  T.  62;  e/l  Earl  of  Meath  v. 
Cuthbert,  10  Ir.  L.  T.  Rep.  145;  but,  see  School 
District  y.  Dauchy  and  Bunn  v.  Prather,  ubi  supra; 
and  see  Knight  v.  Bean,  22  Me.  536.  And  so,  in  the 
Canadian  case  of  Ellis  v.  The  Midland  Ry.  Co.  (3  C. 
L.  T.  511),  decided  in  September  last,  where  ik 
appeared  that  the  pluntiff  was  employed  by  the  de- 
fendants as  master  of  s  steamer,  for  the  season  of 
1877,  but  the  vessel  was  burned  before  the  season 
was  over,  it  was  held  that,  by  the  destrucdon  of  the 
vessel,  the  contract  was  at  an  end,  and  that  the  plain- 
tiff could  not  recover  the  balance  of  the  salair  agreed 
upon  for  the  season.  Cf.  Appleby  v.  Myers,  L.  R.  2  C.  P. 
651,  36  L.  J.  C.  P.  331  ;  Anglo- Egyptian  Nav.  Co.  v. 
Rennie,  L.  R.  10  C.  P.  271,  571,  44  L.  J.  C.  P.  130} 
ScvUy  y.  Kii-kpalrick,  70  Penn.  324 ;  and  as  to  Hills 
y.  Sughrve,  15  M.  i  W.  353,  see  Pollock  Contr., 
2nd  ed.,  356,  n.,  Anson,  Contr.,  2nd  ed.,  318,  n. 
And  again,  be  who  prevents  a  thing  being  done  shall 
not  avail  himself  of  the  non-performance  he  has 
occasioned :  Flevutui  y.  Gilbert,  3  Johns.  538 ;  Hothant 
V.  E.  India  Co.,  1  T.  R.  639 ;  Riainger  v.  Cheney,  i  Gilm. 
90;  Potter  v.  Dentwon,  5  tA.  590;  Raasony.  Clark,  70 
111.  656;  Ml.  Vernon  v.  Patton,  94  ib.  65;  Borden  v, 
Borden,  5  Mass.  67;  Marshall  v.  Craig,  I  Bibb,  383; 
Majors  v.  Hickman,  2  ib.  217;  Shaw  ▼.  Hurd,  3  ib, 
372;  Jones  y.  Walker,  13  B.  Moot  165;  Mayor  y. 
Butler,  1  Barb.  837 ;  Wheatley  y.  Covington,  1 1  Bush. 
18;  Smith  v.  Cedar  Rapids,  43  Iowa,  239;  i8C<irar( 
V.  Keteltas,  S6  N.  T.  388;  RoU's  Abr.  445;  and 
other  English  and  American  cases  eoUeoted  ante, 
pp.  289,  290.  It  has  been  decided  that  injunctions 
obtained  at  the  suit  of  third  persons  have  not  the  effect 
of  suspending  or  extending  the  period  of  statutes  of 
limitations :  Wilkinson  y.  Fire  Insaranee  Co.,  72  N.  Y. 
499 ;  Barker  v.  Millard,  16  Wend.  572 ;  and  a  well- 
known  American  writer  (J.  L.  High)  has  recently 
observed  that  no  reason  is  perceived  why  the  same 
rule  should  not  apply  in  cases  where  performance  of 
a  contract  is  prevented  by  an  iuiunction  ebtawed 
by  stranger*  to  the  contract :  15  Central  L.  J.  342 ; 
and  see  cases  collected  ante,  p.  289.  In  Courtenay  y. 
Water/ord  and  Central  Ireland  Railway  Covqiany  (18 
Ir.  L.  T.  Dig.  20,  a  case  no^  cited,  by  the  way,  ia 
Mr.  Emden's  recent  work- on  Building  Contracts),  it 
appeared  that  the  plaintiff,  .fa«viiig  coBtcaoted  with  tba, 
defendants  for  the  erection  of  a  bridge,  to  be  completed 
by  a  prescribed  day,  subsequently  entered  into  aa 
agreement  with  them  for  certain  additional  work,  con- 
sisting of  alterations  in  the  structure  of  the  bridge,  and 
of  such  a  nature  that,  until  they  were  finished,  the 
bridge  itself  could  not  be  ooaapleted.  It  was  held 
that,  the  original  contract  having  become,  by  the  further 
agreement  and  the  natuve  of  the  work .  t(>  yrhiob  it 
related,  a  contract  to  complete  within  a  reasonable 
time,  there  was  evidenoe  that  it  was  imposrible  by  the 
exercise  of  all  due  and  reasonable  despatch  to  complete 
the  bridge  within  the  time  originally  stipulated ;  and 
that,  therefore,  the  plaintiff  was  entitled  to  recover  hia 
demand  notwithstanding  the  delay.  Sed  cf.  Jones  v. 
St.  John's  College,  Oxford,  L.  K  6  C^  B.  115,  40 
L.  J.  Q.  B.  80 ;  Thorn  y.  Mayor  </  Lmdan,  L.  B.  I 
App.  Ca.  120,  45  K  J.  fix.  487 ;.  and  as  to  oontracta 
to  build  in  oontrt^veutioo  of  statutes,  see  .^ilsiMM  t. 
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Gourley,  7  C.  B.  N.  S.  90,  29  L.  J.  C.  P.  1,  1 
L.  T.  K.  S.  33,  1  F.  &  F.  498;  CuUtl  y.  SmUh,  11 
L.  T.  N.  a  298.  In  1  Roll  Abr.  P.  450,  pil.  10,  by 
the  way,  a  curious  rule  is  laid  down  that,  "  if  a  man 
covenant  to  build  a  house  before  such  a  day,  and  after- 
wards the  plague  is  there  before  the  day,  and  continues 
there  till  after  the  day,  this  shiill  excuse  him  from  the 
breach  of  the  covenant  for  not  doing  thereof  before  the 
day,  for  the  law  will  no^  compel  him  to  venture  bis  life 
for  it,  bnt  he  may  do  it  after."  But  in  Hall  v.  Wright, 
ubi  supra  (to  which  we  shall  subsequently  refer),  Camp- 
bell, C.J.,  citing  this  rule,  said  that,  time  not  being  of 
the  essence  of  the  contract,  the  existence  of  the  plague 
might  be  pleaded  in  suspension  and  in  excuse  of  per- 
formance of  it  on  that  day ;  bat,  the  contract  was  not 
dissolved,  and  if  -the  house  had  not  been  built  in  a 
reasonable  time  afterwards,  the  covenantor  would  have 
been  liable  in  damages.  In  Dewey  v.  School  District 
(19  Amer.  L.  Reg.  548),  It  was  held  that,  where  schools 
were  suspended  for  a  period  on  account  of  the  pre- 
valence of  small-pox,  the  teacher  remaining  ready  to 
perform  his  contract,  he  was  not  by  reason  of  such 
suspension  precluded  from  his  right  to  compensation 
during  such  period — performance  not  having  been 
rendered  impossible,  bnt  merely  (Mcult  or  undesirable, 
and  there  having  been  no  destraction  of  the  subjectr 
matter  of  the  contract. 


THE  LATB  RIOHT  HON.  SIB  JOSEPH  NAPIEB. 
BABT. 

Ok  the  4tli  of  May,  1802,  Lord  Bedesdale,  then  the 
Irish  Chancellor,  wrote  to  Lord  Eldon  : — "  I  have  been 

frincipally  engaged  in  eating  and  drinking.  To-morrow 
sit  for  the  first  time.  Card  Eilwarden  is  A  ^nsible 
man,  but  I  think  noi  strong.  Lord  Norbury-r-as  you 
know — the  Attorney-General,  I  like,  though  he  is  not 
high  as  a  lawyer.  Mr.  O'Grady  is  a  pleasant  young 
man.  Mr.  Saurin  sensible,  but,  I  think,  discontented. 
The  rest  are  not  of  much  importance."  Some  two  years 
after  this  rather  uncomplimentary  estimate  of  the  Irish 
Bar  was  penned  by  *'  a  strong-built  Chancery  pleader 
from  Lincoln's  Inn,''  as  be  was  described  by  Mr.  Justice 
Johnson,  there  was  l)om  in  the  north  of  Ireland  one 
who  was  destined  to  add  a  brilliant  name  to  the  many 
by  which  the  Bar  of  Ireland  was  subsequently  distin- 
guished. Sir  Joseph  Napier  was  born  at  Belfast  on  the 
26th  of  December,  1804.  lie  died  al  St.  Leonard's- 
on-Sea,  on  the  9th  of  December,  1882. 

He  was  the  youngest  son  of  William  Napier,  a 
descendant  of  the  Merehiston  branch  of  the  Napier 
iiunily.  £<^c«ted  in  Belfast,  and  afterwards  in  the 
University  ^>-Dublin,  he  had  even  in  early  life  the 
ftdvantage  of  'several  able  teachers.  He  was  placed 
under  the  private  taition  of  the  afterwards  famous 
dramatist,  J.  Sheridan  Knowles,  and  subsequently  be- 
came his  pupil  in  the  Belfast  Academical  Institution. 
He  next  studied  classics  under  Dr.  O'Beirne  (subse- 
quently master  of  the  Royal  School  of  Enniaklllen'),  and 
was  prepared  for  Trinity  College  under  the  Bev.W  illiam 
Nolaon  J  while  he  enjoyed  the  advantage  of  studying 
mathematies  tmder  the  especial  care  of  the  late  Dr. 
ThomMtt  of  Belfast,  fcther  of  the  celebrated  Professor 
of  Cambridge  University.  Thus  prepared,  he  entered 
Trinity  College  in  November,  1820,  and  even  before 
the  termination  of  his  first  year  distinguished  himself 
as  a  mathematician,  publishing  a  demonstration  of 
the  Binomial  Theorem,  while  his  undergraduate  course 
was  remarkable  for  his  proficiency  in  classics.  In 
1825  ke  graduated  B.A.,  but  the  time  was  yet  to 
come  when  he  received  the  honorary  degrees  of  LL.D. 
of  Dublin  and  D.C.L.  of  Oxford.  In  Trinity  he 
f<Hnned  an  iotinMrte  acqnuntanee  with  the  late  Lord- 


Chief  Justice  Whiteside ;  and  with  him  and  the  Uta 
Dr.  William  Cooke  Taylor,  the  young  student  engaged 
BuocessfuUy  in  reviving  the  old  Historical   Society, 
founded  in  1770,  of  which,  many  years  later,  in  1858, 
he  was  chosen  President.     At  that  time  the  Society— . 
which  was  yet  to  number  on  the  roll  of  its  auditors, 
medallists,  and  prizemen  such  names  as  Isaac  Butt, 
Edward  Sullivan,  Gerald  Fitzgibbon,  Edward  Gibson, 
David  Plunket,  and  so  many  others  that  have  woo 
celebrity — was  in  a  condition  of  completely  "  suspended 
animation ; "  but,  the  efforts  of  Napier  and  his  col- 
leagues first  succeeded  in  establishing,  outside  the  walls 
of  the  College,  what  was  called  the  Oratorical  Society ; 
and  on  May  4,  1870,  the  far-famed  College  Historical 
Society  was  found  yet  in  being  and  celebrating  its 
centenary  under  the  presidency  of  the  Right  Hon.  Sir 
Joseph  Napier,  Bart.,  Ex-Lonl  Chancellor  of  Ireland. . 
His  studies  in  oratory  were  undertaken  with  a  view  to 
the  Bar,  and  in  Easter  Term,  I83I,  after  a  time  spent 
in  London  qualifying  himself  more  fully  for  that  pro- 
fession,  he  was  called,  tempore  Plunket,  and  joined 
the  North- West  Circuit.    The  Irish  Bar  at  that  time, 
at  all  events,  could  not   be  deemed  to  deserve  the 
disparaging  remarks  of  Lord  Redesdale.     Bushe,  the 
Pennefathers,  and  O'Connell  had  brought  it  cdebrity; 
and  Napier  took  his  place  among  such  lawyers  and 
advocates  as  Blackbume,  Brewster,  Crampton,  Greene, 
Hatchell,  Henn,  Holmes,  Lefroy,   Monahan,  Moore, 
O'Loghlen,  Pigot,  Sheil,   and  Whiteside.     He  soon 
rose  into  estimation  as  a  well-read  lawyer  and  eon- 
snmmate  special  pleader.    But,  ample  as  were  his  own 
acquired  qualifications,   he   had  reoogniaed   how   in- 
adequate were  the  provisions  then  existing  for  the 
purpose  of   legal  education ;    and  the    system   that 
dispensed  with   lectures,   examinations,   or    any   test 
of  qualification  whatever,  was  put  an  end  to  by  the 
estaolishment  in  1839  of  the  Dublin  Law  Institute,  in 
whichj  as  a  Professor,  he  took  an  active  part,  along  with 
Whiteside  and  others.    Sir  Joseph,  moreover,  largely 
benefited  the  profession  by  his  literary  efforts  ;  and  his 
little  treatise  on  Civil  Bill  Practice,  re-edited  in  1841 
by  Robert  Longfield,  became  a  standard  book  of  re- 
ference ;  while  ne  also  contributed  various  papers  to 
the  "  Legal  Reporter,"  a  useful  publication  of  the  day. 
In  1843  we  find  him  appearing  before  the  House  of 
Lords  in  the  celebrated  appeal  case  of  Samuel  Gray, 
involving  the  accused's  right  of  challenging  a  juror, 
when  be  sncoeeded  in  haviqg  the  conviction  of  his  client 
reversed.     And  later  on,  in  1843-4,  he  appeared  for 
the  Crown  in  the  State  Trial  of  O'Connell,  having,  it  is 
said,  returned  a  retainer  from  the  traverser's  soBcitor 
which  had  reached  him  too  late.     However,  he  had  but 
a  minor  part  to  take  in  the  trial,  as  junior,  but  he  was 
subsequently  engaged  on  the  appeal  to  the  House  of 
Lords,  and  after  his  return  he  was  appointed  one  of 
her  Majesty's  Counsel.    In   1847  Napier  became  a 
candidate  for  Parliamentary  honours,  oontestine  Trinity 
College  with  Sir  Frederick  Shaw,  the  then  Recorder, 
but  unsuccessfully,  notwithstanding  Isaac  Butt's  power- 
ful support.    He  was  returned,  however,  in  the  following 
year,  on  Sir  Frederick  Shaw's  retirement,   and  was 
again  elected  at  the  general  election  of  1857,  being 
unsucessfully  opposed  by  Mr.   (now  Jndge)  Lawson. 
In  1852  he  was  appointed  Attorney-General,  under  the 
administration  of  Lord  Derby,  and  was  sworn  of  the 
Irish  Privy  Council,  while  his  friend  Whiteside  (who  in 
1833  had  married  Miss  Napier,  sister  of  the  deceased) 
received  the  appointment  of  Solicitor-G«ieral;  but  their 
tenure  of  oflSce  enured  only  till  the  10th  of  Deoemberin 
the  same  year,  -when  the  Derby  Cabinet  resigned.    In 
the  same  year  he  was  also  made  an  honorary  Benoh«rof 
the  King's  Inns.    In  1858,  on  the  return  of  Lord  Derby 
to  power,  Mr.  Nq>ier  was  appointed  Lord  Ghanorilor, 
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holding  office  till  the  year  followii^,  whea  there 
was  another  change  in  the  Government.  But,  again 
Lord  Derby  formed  an  administration  in  1867,  and 
in  that  year  Mr.  Napier  was  created  a  baronet. 
He  was,  also,  chosen  Vice-Chancellor  of  the  Uni- 
Tersity  of  Dublin,  which  office  he  held  till  1860, 
when  he  was  succeeded  by  Dr.  Ball.  He  had  been 
elected  President  of  the  Department  of  Jurispru- 
dence of  the  Social  Science  Association  in  1858,  and  in 
1861  he  was  again  elected  to  that  position,  and  delivered 
a  very  able  address.  It  is  stated  that  he  was  oEFered, 
and  declined  the  office  of  Lord  Justice  of  Appeal  in 
1866.  And  in  1868  he  was  made  a  Privy  Councillor 
of  Great  Britain,  and  constituted  a  member  of  the 
Judicial  Committee  of  the  Privy  Council.  Sir  Joseph 
Napier  wasj  also,  a  Commissioner  for  the  Publication 
of  we  Ancient  Laws  of  Ireland,  and  became  a  member 
of  many  public  boards,  including  the  Board  of  National 
Education;  while  he  was  an  active  member  of  the 
Bitual  and  Clerical  Subscription  Commission,  an  ener> 
getic  supporter  of  the  Church  Education  Society,  and, 
on  the  disestablishment  of  the  Church  of  which  he  was 
a  peculiarly  zealoos  champion,  assisted  to  frame  its  new 
ctHkstitution,  various  important  Acts  of  Synod  and  rules 
of  debate  being  shaped  by  his  hand.  Sir  Joseph  married, 
on  the  20th  of  August,  1831,  Charity,  second  daughter 
of  John  Grace,  Esq.,  of  Dublin,  by  whom  he  had  issue 
two  sons  and  three  daughters.  But  the  premature 
death  of  his  much-loved  eldest  son,  William,  a  promis- 
ing and  universally  respected  member  of  the  Bar,  which 
took  place  a  few  years  ago^  exercised  a  sad  influence 
on  the  closing  years  of  his  busy  life.  It  was  a  shock 
from  which,  it  is  believed,  he  never  recovered,  and  he 
seemed  to  have  become  phydoally  imable  for  sustained 
mental  or  bodily  work. 

D^ing  after  a  lingering  illness  at  the  age  of  78,  Sir 
Joseph  Napier  has  lefl:  a  reputation  wortny  of  a  high 
estimate  even  among  those  of  his  foremost  public  and 
professional  contemporaries.  Without  pretension  to 
rank  as  an  orator  with  a  Whiteside  or  Butt,  he  was  an 
able,  refined,  and  perspicuous  speaker.  But,  he  was 
still  more  a  lawyer  thoroughly  erudite,  of  consummate 
soundness  and  skill,  patient,  painstaking,  and  ingenious. 
A  most  conscientious  and  careful  judge,  his  paramount 
judicial  capacity  was  marred  in  its  exercise  by  the 
physical  disqualification  of  defective  hearing.  In  Par- 
liament he  failed  to  achieve  any  very  great  success,  but 
he  took  A  prominent  part  in  discussing  the  more 
important  questions  of  we  day,  always  on  the  Conser- 
vative side.  He  opposed  the  Poor  Law  Extension  Act, 
and  the  Ministerial  measore  for  legalising  marriage 
with  a  deceased  ?vife's  sister ;  but  his  principal  legis- 
lative efforts  had  relation  to  land  law  reform,  having 
ansnccessfnily  introduced  a  Land  Improvement  Bill, 
A  Leasing  Power  Bill,  a  Tenants'  Improvements' 
Compensation  Bill,  and  a  Landlord  end  Tenant  Law 
Amendment  Bill,  which,  while  opposed  as  an  attack 
upon  prop^^y,  by  the  party  who  returned  him  to 
Parliament,  were  moderate  indeed  when  compared  with 
the  fruits  of  recent  legislation.  In  the  law,  politics, 
and  religious  poleraies  of  his  day.  Sir  Joseph  Napier, 
in  a  word,  won  a  conspicuous  renown,  and  in  each 
capacity  deserves  to  be  held  in  remembrance  among 
the  great  characters  of  Irish  public  life. 


THE  DEATH  OP  MR.  ROBEBT  DONNELL. 

It  is  with  regret  deeper  than  we  can  express  that  we 
have  to  record  the  sad  death  of  Mr.  Bobert  Donnell, 
who  was  found  drowned  in  the  Grand  Canal,  near 
Leeson-street  Bridge,  shortly  after  seven  o'clock  on 
last  Monday  evening.  The  deceased  gentleman  left 
his  residence  in  Step^'s-grew,  South,  about  1  o'clock 


that  day,  and  is  believed  to  have  been  returning,  shortly 
after  six  o'clock,  from  visiting  some  friends  in  the 
neighbourhood  of  Leeson  Park,  when,  in  walking  along 
the  edge  of  the  canal,  the  evening  being  dark,  he 
stumbled  and  fell  in.  His  watch  appeared  to  have 
stopped  at  6  30.  Besides  his  gold  watch,  money  to  the 
amount  of  £6  or  £.1  was  found  in  his  pockets,  in  which 
he  had  also  some  law  papers.  An  inquest  was  held  on 
Wednesday,  when.  Dr.  Pratt  having  testified  that 
death  was  caused  by  drowning,  and  that  theire  were  no 
marks  of  violence  on  the  body,  the  jury  returned  an 
open  verdict  accordingly. 

Mr.  Donnell,  who  was  a  native  of  Tyrone,  was  about 
40  years  of  age,  and  was  called  to  the  Bar  in  Michael* 
mas  Term,  1664.  He  joined  the  North-East  Circuit, 
for  which  he  acted  as  a  Reporter  for  the  Ibish  Law 
TiMBS.  He  enjoyed  a  considerable  practice  both  on 
circuit,  in  the  county  courts,  and  in  the  superior  courts, 
his  advocacy  being  especially  sought  in  cases  involving 
questions  on  the  land  laws,  with  which  he  possessed  an 
especial  acquaiittance.  He  was  the  author  of  an  able 
work  on  the  Land  Act  of  1 670,  and  compiled  a  valuable 
volume  of  Reports  of  the  decisions  under  that  Act, 
which  reached  a  second  edition,  and  has  frequentlv 
been  judicially  referred  to  in  terms  of  high  approval. 
Mr.  Donnell,  who  had  been  a  distinguished  graduate  of 
the  Queen's  University,  filled  the  office  of  Professor  of 
Jurisprudence  and  Political  Economy  in  the  Queen's 
College,  Galway.  He  was  also  a  Crown  Prosecutor 
for  the  County  of  Louth,  and  County  of  thef  Town  of 
Drogheda.  On  the  appointment  of  the  Commission 
under  the  Earl  of  Bessborongh  he  was  appointed 
assistant  secretary ;  and  it  is  stated  that  but  for  ill- 
health  he  would  have  been  one  of  the  first  to  be  ap- 
pointed an  Assistant  Land  Commissioner.  His  kindly 
and  courteous  disposition  had  endeared  him  to  allj 
while  his  marked  ability  aa  a  lawyer  would  certainly 
have  lent  a  yet  more  conspicuous  lustre  to  a  career  now 
so  lamentably  frustrated. 


THE  SETTLED  LAND  AOT—VIIL 
IConttmied  from  paQt  814,  an«.) 
ImprovoMnU  (Sects.  25-29), 

Sect.  26  oontaina  a  list  of  authorised  improvements 
on  which  capital  money  may  be  spent.  But,  if  the 
capital  money  is  in  the  bands  of  the  trustees,  tenant  for 
life  must  not  only  get  their  approval,  but  must  have 
either  a  certificate  of  the  Land  Commissioners  or  of 
engineer  or  surveyor  nominated  by  the  trustees  and 
approved  by  the  oommissioners  that  the  work  la 
properly  ezeoQted,  or  an  order  of  the  oonrt  (sect.  96). 
Most  settlors  will  approve  of  these  precautions,  bat  in 
any  case  where  it  is  desired  to  give  graater  faoilities  foe 
improvemauts,  the  settlement  may  dispense  with  the 
formal  certificate  of  execution,  or  even  with  the  approval 
of  the  truBtees,  and  simply  require  a  statement  in 
writing  by  tenant  for  life  that  he  desires  to  executa 
certain  improvements,  and  afterwards  a  like  statement 
that  they  have  been  ezeonted. 

A  wider  range  o{  Improvements  may  be  permitted  it 
daaired.  Tfans  erection  or  makini;  permanent  improve- 
meots  in  the  manBioo-honae  might  be  allowedi 

The  provisions  in  eeot.  26  aa  to  mainteaaooe  of 
improvements  and  iosnranoe  may  be  compared  with 
those  in  sects.  72,  74  of  the  Improvement  of  Land  Act, 
1864.  We  shall  treat  of  these  sections,  and  also  make 
reference  to  the  Limited  Owners'  Besidences  Acta,  in 
oar  note  on  sect.  30. 

Imprmement  of  Land  Act,  1864  (Sect.  80). 
Sect  30  of  the  S.  L.  Act  extends  the  list  of  improve- 
ments under  a.  9  of  the  Aot  o(  1864  (27  &  28  Vict.,  o. 
114),  BO  as  to  comprise  those  of  sect.  2o  of  the  S.  L. 
Aot.    Erection  o(  naaston-boaae  wd  appurtenansea, 
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and  penDtoent  improvementa  of  the  sftine,  are,  by 
virtiM  of  the  Limitol  Owner*'  Beaideocea  Acta  (83  tt  34 
VioL,  D.  66 ;  84  A  85  Yiot.,  e.  84),  already  iadnded  in 
tba  improTemeuta  wfaioh  may  be  effeoted  ander  tbe  Act 
td  1864.  Bat  they  Me  not  iacladed  in  those  aathoriaed 
by  the  8.  L.  Act.  Conatraotioo  of  reservoirs  for  supply 
pf  water  to  the  property,  itc,  is  alao  an  iniprovement 
within  tbe  Act  of  1864  by  virtue  of  40  <k  41  Viot,  o.  81. 
Compare  seot  35  (ziiL)  (zviii.)  of  B.  L.  Act. 

By  it.  73-74  of  the  Aot  of  1864,  improvements  are  to 
be  npbeld,  and  where  necessary  flre  iosaraoce  effected, 
luclosare  oommissionera  can  compel,  or  give  relief  from 
maintenance  of  improvemuntii,  (as.  75,  76).  Charges 
have  priority  over  existing  inoambrances  (s.  69).  Bat 
■•  to  ohaiKes  ander  the  Limited  Owners'  Residenoea 
Aots  aee  85  it  86  Yiot,,  a  56, a.  9.  Limited  Owners  can, 
within  certain  limits,  cbatge  the  estates  with  tbe 
expenses  of  building  "  mansions "  as  residences  for 
tbemselvea,  and  for  permanent  improvementa  in  the 
same :  38  <fe  84  Vict.,  o.  56 ;  84  &  85  Yiot.,  o.  84.  See 
Obitty's  Stat.  iii.  1490-1449,  and  Tndor,  L.  C.  Con.  8rd 
•d.  86 ;  Baton,  1267  ;  David,  ii  749.  It  would  aeem 
that  this  section  (80)  of  H.  L.  A.  affecta  land  held  by 
•lerer  in  right  of  their  beneficea,  and  other  like  oorpora- 
liooa  (although  their  land  is  not  "  aettlad,"  either  in  the 
<ffdi<iaiy  meaning  or  within  tbe  definition  of  sect  2  of 
S.  Ik  Act),  aince  land  ao  held  is  included  in  tbe  Aet  of 
1864  (see  aa.  8,  20).  The  effect  of  this  aeotion  is  to  add 
wrtain  impioTements  to  tbe  liat  in  tbe  Aot  of  1864,  but 
the  procedure  is  under  that  Act.  Tbe  Settled  Land  Bill 
oontaioed  (clause  29)  a  provision  enabling  tenant  for 
life  to  expend  his  own  money  in  improvementa  and 
aubjeot  to  certain  safegnarda  to  charge  the  expenditure 
on  the  land.  This  was  omitted  during  tbe  passage  of 
the  Bill.  It  might  sometimes  be  advisable  for  a  settlor 
to  insert  in  the  settlement  a  provision  somewhat 
Maembling  the  omitted  olauae,  ao  as  to  aave  the  expense 
•f  the  more  oambrooa  prooedore  under  the  eatUet 
4ota. 

Oontnet$  (Seot.  81). 

This  empowers  tenant  for  life  to  make  oontraota  for 
•ale,  exchange,  partition,  mortgage,  and  charge,  and  to 
vary  and  rescind  them.  Any  consideration  for  snob 
variation  or  rescission  is  to  be  capital  money.  He  may 
contract  to  make  a  lease,  and  accept  aorrender  of 
contract,  and  may  vary  lease.  Nothing  is  said  as  to 
whether  the  consideratic^  for  snch  surrender  or  variation 
is  to  be  capital  money.    See  above. 

Contracta  are  to  bind  snooeasors  and  tbe  land.  The 
•oart  may  give  directions  for  enforcing,  raiyina,  or 
rescinding  eontractst  Preliminary  contracta  for  lease 
shall  not  form  part  of  the  title.  Tbia  last  provision 
oorreaponda  with  the  enactment  in  C.  A.  Am.,  s.  4,  aa  to 
leaaoa  andet  powers  generally,  but  appean  to  be  rather 
wider. 

By  aeol.  45  a  tenant  for  life  Intending  to  make  any 
contract  for  aale,  Ao.,  ia  to  give  notice  to  the  trustees 
and  their  aolioitor.  Apparently  the  iona  Jlde  purchaser, 
without  "  notice,"  will  get  a  valid  contract,  although 
snob  notioe  has  not  been  given  (eecta.  45)  (8),  64, 81,  (2) ; 
and  see  0.  A.  Am.,  s.  8,  as  to  "  notioe,"  and  sect.  1  (ii.) 
of  that  Act  for  definition  of  "  purchaser."  It  would 
teem  that  the  provisions  of  sect.  46,  aa  to  notioe  to  the 
trustees,  do  not  apply  to  certain  minor  powers.  Sea 
below  on  that  section.  But,  although  a  valid  contract 
is  made,  yet  it  woald  atill  be  in  the  power  of  the  court 
to  set  it  aaide  (aect  81)  (8),  and  this  would  apparently 
be  the  oaaa  altbongb  there  baa  been  no  fraud  or  mis- 
befaavioor  on  the  part  of  the  parcbaeer.  See  Seton, 
1398.  Tbe  application  may  be  made  by  a  snacesBor  or 
by  a  peraon  intereated  in  tbe  contract.  Possibly,  in 
some  cases,  the  trustees  might  apply  (sect.  44),  but 
nsually  their  remedy  is  to  object  when  they  receive 
notice  (seot.  45)  (1).  Por  mode  of  application  see  sect 
46. 

AppUvcUion  of  ifoiMy  in  Court  tmder  any  Aet  (Seot.  83). 

Money  in  oonrt  nnder  L.  C.  0.  Acts,  tbe  S.  E.  Act^ 
1877,  or  any  other  Aot,  and  liable  to  be  laid  oat  in 


pnrchase  of  land  to  be  settled,  may  be  inveatad  ta 
allowed  by  seot.  31,  or  on  improvementa  aader  aeot.SS, 
as  wall  aa  in  the  modaa  permitted  by  the  pattioiUar 
Aet  nnder  wbldb  it  baa  been  paid  in. 

TbIa  appllee  to  money  already  in  ooort.  Tbia  aalaiigaa 
considerably  the  range  of  investment  with  regard  to 
money  paid  In  nnder  tba  L.  0.  O.  Act,  1845,  aa,  69,70i 
Aa  to  interim  investment  nnder  that  Aot  see  Alph.  Pr, 
499;  Seton,  1422;  and  as  to  permanent  inveatmants  in 
land  or  improTementa  or  discharge  of  inoambrances,  ftc., 
see  Alpb.  Pr.  501 ;  Seton,  1488.  1497. 

As  to  money  nnder  Settled  Estate*  Aet,  see  Alpb. 
Pr.  801 ;  Seton,  1608. 

Moreover  these  inveatments  will  be,  if  tbe  tenant  its 
life  chooses,  permanent  daring  hia  life  (seot.  32)  (4) ;  be 
oan  tbne  avoid  any  parohaae  of  land  (sect.  33)  (5); 
though  the  money  will  be  oonaidered  aa  land  (leot.  23) 
(5).  See,  however,  aeot.  6S  (2)  (iii.)  as  to  settlements  by 
way  of  trust  for  sale.  Tbia  will  enable  the  limited 
owner  to  aav^  himself  the  tronblea  of  landowning  and 
to  get  a  better  income.  Tbia  appliea  to  money  already 
in  court  aa  well  as  to  money  hereafter  paid  in.  The 
procedure  will  be  in  accordance  with  the  Aet  nndar 
wbiob  tbe  money  ia  paid  in. 

This  aeotion  will  not  apply  to  moaey,  whieh  is  in 
wart,  representing  glebe  land*. 

Applieation  of  Uoneji  in  tlte  Bandi  of  TnuUa  (Sect  SS). 
This  enables  tenant  for  life  to  require  investments,  Sn. 
of  monay  in  the  hands  of  trnstees,  and  liable  to  be  laid 
ont  in  purchase  of  land  to  be  settled  as  though  it  wers 
capital  money  arising  under  tbe  Act.  Benblt,  tmstaei 
cannot  safely  invest  nnder  this  section  without  eonsaot 
of  tenant  for  life.    Compare  sect.  83  (8). 

AfpUeatim  of  lfo»^  paid  far  Lm$e  or  BePtrmon  (Sect  S4). 

We  have  already  spoken  of  this  in  oor  note  on  sect. 
8.  We  may  here  add  references  to  Alph .  Pr.  60$ ;  Seton, 
1436;  Browne  <ft  Theobald,  191,  with  regard  to  seet.  74 
pf  L.  C.  0.  Aot  1845. 

Compare  also  sect  37  of  the  B.  E.  Act,  1877,  see  Alpb. 
Pr.  602.  As  to  renewable  Inasebolds,  see  Maddy  v. 
Bale  (85  L.  T.  Rep.  N.  S.  134 ;  8  Ch.  Dir.  327) ; 
£arber't  SeltUd  EttaUt  (18  Ch.  Div.  624 ;  46  L.  T.  Bep.  N. 
B.  433). 

It  would  seem  that  the  trnstees  have  oomplele  dis- 
oretion,  if  ezerolsed  bona  fid*,  to  "  lay  out,  invest, 
aconmalate,  and  pay,"  in  acoordanoe  with  this  seetioD. 
If  tenant  for  life  has  reason  to  believe  they  will  exeroiia 
their  dinoretion  unfairly  to  him,  he  shoald,  on  Uie  sals, 
Ac,,  direct  the  capital  money  to  be  paid  into  oonrt 
(sect  22)  (1).  If  ha  baa  not  done  this  he  can,  however, 
apply  to  ttie  ooort  ander  seot  44. 
(lbt*e«iKto««l) 


WESTMINSTER  HALL  AS  A  LAW  CPVM. 

The  inooavenienoe  and  heavy  azpenaa  which  tb« 
nomadic  system  entailed  apon  snitora  was  the  eanaa  of 
the  first  imprevement  upon  the  priautive  method— a 
clause  in  Magna  Cbarta  Htipnlatiog  that  •■commoo 
pleas  should  not  follow  the  ooort,  but  shall  be  held  in 
some  certain  plaoe."  Tba  **  certain  place  "  aeleotsd  was 
the  Gkeat  Hall  of  Weatmineter.  The  Royal  Palace  of 
Weatminster  had  been  tba  habitat  of  the  Coria 
previonaly  to  tbia  enactmeat,  bat  only  whan  the  king 
happened  to  be  in  reaidenoe  there  ;  vaA  on  tha  eieotioa 
in  1097  of  tbe  hall  its  meetinne  had  been  tranafaired 
thither  from  tbe  palace.  The  reign  of  Henry  III.  saw 
another  step  in  the  right  direction :  the  Curia  itself 
becoming  stationary  in  all  its  brtadiea,  a  lodging  ia 
the  ball  being  aasigned  to  each. 

Once  Battled  in  its  new  abode,  anrronnded  by  the 
effigies  of  its  former  preaidenta  from  Edward  the 
Oonfeaaor  tb  Stephen,  and  prealded  over  by  tha  king  ia 
peraon,  or  in  bia  abaeaoe  by  hia  dapa«y,  the  Totio* 
Anglie  Jaatieiariaa,  the  bnainaaa  of  tha  Omia  grew 
rapidly  in  balk  aad  impactanoa.  A  OooR  of  OhivaliT, 
ander  the  praaidaii«y  of  the  Laid  Ooii*t»Ma  aad  I«)ra 
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Kuaaobal,  ikD4  %  •ontt  lortbe  regaUtion  ot  tlie  king's 
domeslio  MCVMito,  tUa  prototype  q{  the  more  modern 
Falitoe  Coark,  were  added  to  those  already  esietiai;.  The 
BaroQB  ol  Farliameut,  .vtitb  the  Lord  Hi^h  Steward  at 
tbair  h«»(l,  formad  *,  Ooart  o{  Appeal  from  Che  lower 
tfibamU,  M  well  as  (or  the  trial  of  deliuquent  peers ; 
whU«  ttM  CoBrta  of  Ofaaooery,  Common  Fieks,  JBzohe- 
qa«r,  kud  Kiiig'«  Beaab  dUpoaad  o(  the  temaioing  legal 
bMisM*.  Ib«  iMt  named  bad  its  domioile  ia  the  soath- 
MMt  angle  of  the  ball,  deriviDg  its  name  from  the 
marble  benob,  appropriated  to  the  king  on  oorouation 
dftys,  whioh  served  aH  tba  seat  of  jnstioe.  Here  were 
beard  all  the  pleas  ot  the  Crown.  Tbe  north-west 
QoroM  WM  oeoopied  by  tbe  Conrt  ot  Common  Fleas. 
"In  the  aoatb-west  angle,"  says  Waloott, "  sat  the  Lord 
Obanoellor,  tbe  Ifaster  of  tbe  KolU,  and  eleven  men 
laarued  in  tbe  oivil  law  oallad  Ifaatera  in  Chaooery ; " 
and  «s  tiiBft  waut  on,  aud  aven  more  oumerons  Courts 
faaMUM  neoesciMy  to  cope  with  the  requirements  of 
Miiton,  a  statiea  olose  to  the  King's  Bench  was  assigiied 
to  tbe.  new  Court  of  War48  aod  Liveries,  iostitated  by 
Benry  VIII.,  adjoining  which  sat  an  earlier  sab-seotloo 
k«own  as  the  Bqai^y  Coart  of  Requents  or  Conscience, 
"  sometimes  oalled  tbe  Foor  Mao  a  Court,  because  be 
oenld  thare  have  rigbt  vit.hont  paying  money."  It  ia 
bardly  necessary  to  remark  that  no  oonrt  oondncting 
bnsinesa  on  tbese  principles  exists  under  oar  modern 
•y«tem  of  -  j  ndioatara. 

Xha  Cowrt  of  JQxobaqaer— taking  its  name  from  tbe 
pa(ti.«oloared  cover  of  tba  table  upon  whioh  tbe  king's 
aoooBots  wera  reckoned— also  bad  its  quarters  in  West- 
i|ii{iater  Hall,  and  as  late  as  12$6  was  presided  over  by 
tbe  King  (Henty  IIL)  in  person.  In  modern  times  its 
president,  when  the  court  sat  in  equity,  has  been  tbe 
Obanoellor  of  the  Exchequer  ;  and  here  the  selection  of 
fit  and  propar  pataona  to  serve  the  ofBoa  of  sheriffs  of 
the  oonntiaa  was  made,  and  tba  quaiot  ceremonials 
attendant  on  tbe  presentation  of  the  Sheriffs  of  London 
and  Middlesex  to  tbe  ouort  took  place — the  chopping 
of  fa^tgots  and  formal  counting  of  horse-shoes  and  hob- 
nails by  tbe  senior  aldermau,  by  way  of  suit  and  service 
on  the  part  of  tba  City  for  certain  long-defuDot  tene- 
ments in  tba  oonnty  of  Salop  and  tba  parish  of  St. 
Clemeot  Danes. 

As  a  OrimiDal  Court,  too,  Westminster  Hall  has  been 
the  scene  of  most  of  tbe  great  State  trials  in  Eoglisb 
bistury.  Here,  on  January  30,  1649,  Charles  I.  met  bis 
aoonsera,  and  refused  to  lecogDisa  tbe  jurisdiotion  of  his 
■alf-constitntad  judges.  Here  in  1806,  William  Wallace 
was  condemned  to  death  on  charges  of  treason,  saorilege, 
and  robbery.  Here  proud  protector  Somerset,  and  bis 
BO  laaa  overbearing  rival  the  Duke  of  Northumber- 
land, received  their  sentonces.  And  in  tbe  list  of  trials 
in  WestoiinBtef  Hall  figure  also  the  names  of  Bobert 
DaveroQZ,  Earl  ot  Essex  ;  Qny  Fawkes  and  bis  fellow- 
•onspiratora;  Waatworth,  Earl  of  Strafford ;  the  Seven 
Bishops;  tba  Jacobite  lords;  Earl  Ferrers,  for  murder; 
tbe  Dnofaess  of  Kingston,  for  bigamy  \  Warren  Hastings, 
vboaa  trial  dba^ipd  its  slow  length  aloog  for  seven 
Team ;  and  Lard  Mai viUe,  whose  impaaobmant  is  said  to 
hava  drawn  taan  from  tba  ayea  of  his  friend  and 
poUtioal  ehief,  WiUiam  f  itt. 

Iba  origioaJ  ball  having  It^aD  rainona  in  tba  taign  of 
lUahard  IL,  waa  ce-eoofad,  if  not  oompletaly  laboilt,  by 
that  aonaieb  in  tba  fom  wbioh— hot  for  necessary 
■apafra  and  ali^t  idt«ratioaa-~it  now  presents.  Two 
•nriona  engcavinga— ooaot  tba  exterior,  published  1808, 
tba  athar  of  tba  interior,  published  in  1797— are 
capMdnoad  in  "  Old  and  New  London."  Tbe  former 
plate  shows  tba  north  frost  very  mnoh  as  we  sea  it  at 
tba  praaant  day,  azoept  that  ita  lower  part  is  obscured 
by  a  raaga  of  poor-looking  boildinga  on  aaob  side  of  tba 
doorway :  whUa  tbe  site*  of  tba  praaant  Law  Coarta 
and  Honsaa  of  FarUameot  aia  ooonpiad  by  private 
boasaa  and  tawtna  abutting  npoa  the  aide- walls  ot  tba 
bail  itaalt  The  lattar  print,  oalled  "  The  First  Day  of 
Xatm,"  "abowa  tbe  oantre  of  the  hall  filled  with  a 
aiotlay  throng  ;  while  m  either  side  are  rows  ot  banners 
(giddona,  aolaon,  aad  itandatda,  aoBigna  and  trophies 
Of   viatfaqr   obtaiMd  bf  tba  oonladanttaa  ondat  tba 


command  of  bis  ttrace  tbe  Duke  of  Marlborough) ; 
beneath  which,  on  tbe  east,  are  rows  of  bookstalls,  and' 
on  tbe  west  sundry  stalls  of  milliners,  with  ladiea 
making  purchases  at  the  counter.  At  the  further  end 
of  the  hall,  upon  the  steps,  are  two  large  boxes  or  pews, 
io  which  are  seated  six  officials  in  wigs  and  gowns,  and 
looking  as  grave  as  judges." 

Such  were  the  inooogrnons  snrroondlpga  of  tba 
majesty  of  tba  law  until  the  building  of  the  present 
oonrts,  from  tbe  design  of  Sir  John  Soane,  1830-35.- 
However  great  the  improvement  thus  effected  may  have 
been,  it  cannot  be  denied  that  few  cities  could  show  a. 
less  imposing  or  less  beautiful  structure  than  that 
which  has  suffloed  for  the  legal  wants  of  our  metropolis 
for  the  last  sixty  years;  aud  no  one  can  regret  the 
announcement  by  Mr.  Shaw  Lefevrd  of  the  intended 
demolition  of  the  mean-looking  buildings  which  now 
lean  against  and  hide  the  western  side  of  "Bufoa'a 
Bail"— St.  /amtt't  QazdU 


FERFETUmSS  ABISINO  OUT  OF  CONTRACTS.; 

The  oase  of  The  London  and  SmitK'Watem  Soiluaf 
Company  v.  Qomm,  61  Law  3.  Bap.  Obanc.  680,  forms  an' 
important  decision  on  the  law  relating  to  perpetnity^ 
The  immediate  qneation  was  to  what  (if  any)  period  an 
option  to  purchase  should  be  restricted ;  but  the  ea8» 
also  involved  the  discussion  of  the  more  general  question 
of  remoteness  as  applied  to  covenants  as  to  user  of  land.- 
The  oompany,  by  deed,  in  18^5,  reciting  that  they  were 
seised  in  fee  of  certain  land  no  longer  required  for  the 
purposes  of  their  railway,  conveyed  such  surplus  land 
for  £100;  and  tbe  purchaser  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenanted  witb 
the  oompany,  their  successors  and  assigns,  that  he  and 
the  owners  for  the  time  being  of  the  laud,  and  all  othae 
persons  who  should  be  interested  therein,  would  at  any' 
time  thereafter,  upon  a  six  months'  notice  and  reoeiviug' 
£100,  reconvey  the  land  to  the  company.  In  1879 
Gomm,  with  notice  ot  the  covenante,  purchased  tba- 
premises.  Tbe  oompany,  in  1880,  gave  notice  to  Oomm 
to  reconvey  ;  and,  upon  bis  refusal  to  do  so,  brought  an 
action  for  specific  performance  of  the  covenant  Tbey 
had  by  their  special  Act  power  in  1865  to  purchase  land 
by  agreement;  and  that  power  was  extended  to  tba 
time  when  the  action  was  brought.  It  waa  urged 
(1)  that  Gilberlnon  v.  Richardt,  28  Law  J.  Bep.  Ezch. 
158 ;  4  H.  A  N.  377,  and  The  Marmingham  Canal  Com- 
pany V.  Cartwright,  48  Law  J.  Bep.  Cbanc.  653,  in  which 
Mr.  Justice  Fry  upheld  a  right  of  pre-emption  unlimited 
in  point  ot  time,  applied  ;  (2)  that  a  contract  to  bay  or 
sell  land,  or  oovenants  restricting  the  use  of  land,  though 
unlimited,  are  not  void  for  perpetuity.  Mr,  Jnstioa 
Kay  disapproved  of  the  former  argument,  but  aoceded  to 
tbe  latter.  Tbe  Court  of  Appeal,  however,  held  that  tba 
covenant  could  not  be  enforced.  The  Master  of  the 
Bolls  puts  a  dilemma  which  it  is  difficult  to  avoid.  If, 
he  says,  it  is  a  mere  personal  contract.  It  cannot  foe 
enforced  against  tbe  assignee  [viz.,  Oomm].  But  if  it 
binds  the  land,  it  creates  an  equitable  interest  in  th^ 
land.  "  A  person  exercising  the  option  has  to  do  two 
things— he  has  to  give  notice  of  his  intention  jto  purchase^ 
and  to  pay  the  purchase-money ;  bnt  as  tar  aa  tbe  man 
who  is  liable  to  convey  is  concerned,  his  estate  or  interest 
is  taken  away  from  him  without  his  consent ;  and  th« 
right  to  take  it  away  being  vested  in  another,  tba 
ooveuant  giving  the  option  must  give  that  other  au 
interest  in  tbe  land."  Whether  such  interest  is  created 
by  devise  or  voluntary  gift  or  contract  can  make  no 
difCerence.  "  Is  there,"  asks  tbe  Master  of  the  Bolts, 
"any  difference  in  substance  between  tbe  case  ot  « 
limitation  to  A.  in  fee — with  a  proviso  that,  wbeoaver 
a  notice  in  writing  is  sent  and  £100  paid  by  B.  or  hi* 
heirs  to  A.  or  bis  heirs,  the  estate  shall  vest  in  B.  an^ 
his  hairs — and  a  contract  that,  whenever  such  notice  is 
given  and  such  payment  made  by  B.  or  bis  heirs  to  ii. 
or  bis  heirs,  A.  aball  convey  to  B.  and  his  beirs  ?  " 

Tba  view  now  bald  by  the  Court  of  Appeal  baa  not 
always  prevailed.  In  Ktppel  v.  Bailey,  2  M.  &  K.  627, 
whioh  doaa  not  appear  to  have  bean  cited  in  the  daaf 
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aader  ooDBideralioti,  Lord  Broaifham  aeems  to  have 
taken  a  difFaraut  view.  He  Bays :  "  I  do  not  at  alt 
doabt  that  the  aajoymflnt  of  property  may  be  tied  up 
■nd  an  illegal  perpetuity  created  by  aanexiDg  oonditioos 
tg  grants,  or  by  exeoating  eoveoaats  whereby  whoever 
happens  to  be  in  poBMUioo  shall  be  restrained  from 
using  that  which  is  the  sabjaot  of  the  grant  or  coveaant 
in  all  but  a  certain  prSsoribed  way,  provided  always 
that  the  restraint  so  constituted  ia  not  reserved  in 
favoar  of  some  other  party,  who  may  release  it  at  bis 
pleasure ;  ,  .  .  but,  if  the  party  lor  whom  the  oon- 
ditioa  it  made  or  the  party  covenantee  has  the  entire 
pojitt  of  dealing  with  his  interest  in  the  snhieot-matber, 
it  is  an  obvioas  mistake  to  treat  this  as  an  instance  of 
perpetuity."  And  a  little  further  on,  he  adds:  <*Xo 
take  another  view  :  though  one  of  the  parties  interested, 
the  owner  of  the  property  subject  to  the  covenant  or 
Condition,  may  be  fast,  the  other  is  loose,  and  so  quoad 
both  taken  together — that  is  quoad  all  interested — thb 
property  is  free."  And  he  illustrates  his  meaning  by 
referring  to  perpetual  reuts  and  to  easements  which 
may  be  released.  This  view  would  seem  to  accord  with 
that  taken  by  Air.  Justioe  Fry  in  The  BitiUmyKam  Canal 
Company  v.  CaHwriykt,  48  Law  J.  Bep.  Ghanc.  652, 
where  he  observes  that  "  the  total  interest  in  the  land, 
BO  to  apeak,  is  divided  between  the  covenantor  and  the 
covenantee,  and  they  can  together  at  any  time  alienate 
the  land  absolutely."  In  the  oate  under  consideration, 
the  Master  of  the  Bella  observes  that  TKe  Birmingham 
Canal  Oo.  v.  Carlwrighl  must  be  treated  as  overrnled.  So 
that  the  court  seems  virtually  now  t9  adopt  as  its  rule  one 
which  is  expressed  by  "  Lewis  on  Perpetuities  "  (Supple- 
ment, page  19),  as  follows  :  "  The  test  ordinarily  allowed 
for  determining  the  presecoe  or  absence  of  the  danger 
of  perpetuities  in  respect  of  future  limitations  is  not 
their  capacity  of  being  alienattd,  bat  of  being  datropei, 
Jkctinetion  and  not  eo-operation  is  what  the  law  requires 
to  be  attainable  in  respect  of  remote  future  estates 
before  it  acknowleges  their  remoteness  to  be  harmless — 
i.e.,  it  is  presamed  the  power  of  atUnction  by  the  person 
who  takes  subject  to  the  limitation  over,  and  without 
the  co-operation  of  the  person  who  takes  a  present  right 
to  a  future  interest  under  such  limitation.  Of  that,  the 
power  of  a  tenant  in  tail,  whose  estate,  if  not  barred,  is 
snbjeot  to  a  subsequent  limitation  over,  to  bar  his  estate 
together  with  such  limitation,  is  a  familiar  instance. 

Before  passing  on  to  the  question  of  remoteness  in 
reference  to  oovenants  of  nser,  two  points  in  the  argu.i 
ment  in  The  London  and  South-  Wettem  Rcaivay  Company  v. 
QamM  may  be  noticed.  It  was  urged  that,  in  Liverpool, 
in  leases  lor  999  years,  it  is  common  to  give  au  unlimited 
option  of  pnrohase.  Now,  is  such  an  option  efiectnal 
any  more  in  a  lease  than  in  other  cases  r  In  Lewis,  619, 
it  is  observed  that :  "  With  respect  to  rights  of  entry, 
reserved  upon  leases  for  lives  or  years  "  .  .  .  "  snoh 
a  right,  in  fact,  merely  confers  a  power  to  pat  an  end 
to  the  contract,  on  non-performance  by  the  leasee  of 
the  conditions  on  faith  of  which  it  was  entered  into ; 
aud,  even  as  to  the  rights  of  re-entry,  the  commissioaersi 
in  the  third  By.  Pr.  Commissioners'  Report,  48,  while 
advocating  a  definition  of  the  law  against  perpetoities, 
so  as  to  iDclnde  inter  alia  rights  of  entry  for  breach  of 
conditions,  think  fit  to  make  an  express  exception  as  to 
oonditiona  contained  in  leases,  for  re-entry  by  the  lessor 
for  non-payment  of  rent,  or  breach  of  ady  lawfol 
covenant,  and  Suggest  that  it  must  be  declared  that, 
with  reference  to  oontraots  between  landlord  and  tenant, 
the  rale  against  perpetoities  shall  not  apply  to  any  rent, 
covenant,  or  proviso,  unless  it  shall  Appear  by  the 
instrument  that  such  rent,  covenant,  or  proviso  was 
reserved  or  inserted  for  the  purpoae  of  evading  the 
mle."  But  does  not  an  option  of  purchase  given  to  the 
lessee,  ilud  conferring  upon  him  a  power  of  acqniring, 
«rithoat  farther  assent  by  the  leasee  or  his  representa^ 
tives,  au  estate  of  a  new  chAracter,  stand  upon  a  wholly 
different  footing  from  the  ordinary  right  of  re-entry  by 
the  lessor ;  and  would  it  not  come  within  the  principle 
of  the  diotnm  of  Mr.  Justice  Aahurst,  in  Roe  v.  OalUen, 
3  T.  B.  140,  that  if  a  proviso  for  determining  the  term 
on  assignment  wittaoat  leave,  or  on  bankmptoy,  "  were 


inaerted  in  very  long  leaaes,  it  woald  be  tying  op 
property  for  a  ooosiderable  length  of  time,  and  would" 
(it  such  time  exceeded  the  permitted  limits)  "  be  open 
to  the  abjection  of  creating  a  perpetnity  t"  It  was  also 
urged  that  renewable  leaaes  were  not  within  the  objeotiaa 
of  perpetuity.  In  reply  it  waa  argued  that  covensnti  to 
renew  leasea  are  diatiognishable,  for  they  ran  with  the 
land' at  law;  and,  no  doabt,  there  was  a  diatiaction 
between  a  renewal  and  the  principal  caasi  Bir  James 
Hannen  observed  that  the  covenant  in  the  latter  did 
not  run  with  the  land-^nd  see  Sngden,  597 — but  the 
observation  of  Jesael,  M.B.,  that  renewable  leaseholds 
are  an  "  ezeeption  to  the  general  rule,"  may  be  thaogbt 
the  better  answer  to  the  ohjectioa.  Compare  Lewis, 
682,  and  the  obeervation  of  the  oommissioners  (By.  Fr. 
Commissioners'  third  report,  39,  in  reference  to  Isaaas 
for  lives)  that,  "  sneh  leasea  being  ordinarily  renewable, 
settlements  of  them  are;  in  truth,  not  settlemeots  of  a 
limited  interest."  If,  according  to  Uocre  v.  Clench,  1 
Ohano.  Div:  452,  the  covenant  for  renewal  creates  an 
equitable  estate  from  the  time  of  its  execution,  still 
renewable  leaseholds  may  be  a  species  of  property  ex> 
cepted  by  usage  from  the  restrictions  against  perpetuity. 

With  regard  to  oovenants  as  to  nsar  of  land,  tbs 
statement  in  Bavidsoo,  vol.  2,  570  note,  4th  edition, 
to  the  effect  that  "  oovenants  to  build,  repair,  or  iobere 
in  parehase  deeds  in  equity  Mod  an  alienee  wiA  notioa, 
seems  too  wide."  In  fact,  aooordiog  to  Haywood  v.  The 
Bruiuwiek  Permanent  Ben^  Building  Sociely,  61  Law 
J.  Bep.  Q.  B.  73,  covenants,  to  have  an  effect  in  eqaitv, 
mast  be  reatrictive.  In  that  case,  C.  granted  land  to  E. 
to  the  use  that  B.  ahould  pay  C;  the  annaal  chief  rent  of 
£11,  and  aabject  thereto  (it  ia  preaamed)  to  the  ate  of 
£.  in  fee,  and  E.  covenantwd  to  pay  the  rent  half-yearly, 
and  to  erect  and  keep  in  good  repair,  and,  when  neoes- 
sary,  rebnitd.  O.  oonveyed  the  rent  to  Haywood.  £. 
conveyed  the  premises  to  M.,  who  mortgaged  the  same 
to  the  society.  Haywood  sued  the  society  for  not  keep- 
ing the  premises  in  repair;  but  bis  action  failed,  it 
bniog  decided  (1)  following  lHUnes  v,  Branch,  6  M.  <fe  S. 
411,  that  the  oovenant  did  not  ruu  with  the  land ;  and 
(2)  that  the  egnitable  doctrine  as  to  covenants  relating 
to  user  of  land  was  binding  only  in  the  case  of  rei(rte(tM 
oovenants.  Lord  Justice  Cotton  observed  (p.  409) :  "  The 
covenant  to  repair  can  only  be  enforced  by  making  the 
owner  put  his  hand  into  his  pocket;  and  there  it 
nothing  which  woald  justify  as  in  going  that  length." 
In  the  case  ander  disoassion  the  Master  of  the  Bolls 
approved  of  the  limitation  placed  in  the  bailding  society 
case  of  Tulk  v.  ifoaehay: 

In  Bx  parte  Ralph,  1  De  Oex,  219,  the  form  of  a  power 
of  entry  ia  given,  providing  for  other  matters  besides 
mere  payment  of  rent.  Bat. the  power  of  re-entry  is 
there  restricted  to  lives  in  being  and  twenty-one  years 
from  the  death  of  the  survivor  ;  and  this  appears  to  be 
the  safe  course  (see  2  Davidson,  pp.  611,  620  ;  Lewis's 
Supplement,  201),  especially  it  anything  like  a  power 
of  re-entry  is  proposed,  as  in  1  Prideaax,  SS3,  llth 
edition,  as  distinct  from  a  power  of  entry  gueutqut. 
The  form  proposed  in  Prideanx  authoriees  re-entry 
within  certain  lives  or  twenty.one  years  from  the  death 
of  the  survivor  of  them,  "and  (aob  farther  time  as 
may  not  be  contrary  to  any  rule  or  law  for  preventing 
perpetuities  ; "  bnt  the  form  in  Davidson  seems  pre- 
ferable. These  questions  are  specially  Important  in 
those  looalitioB  where  it  is  the  custom  to  oonvey  free- 
holds in  fee  subject  to  perpetaal  rent-charge  and  to 
perpetnal  covenants  as  to  aaer.  The  ruling  in  Hm/votd 
V.  The  Brtinttnck  Permanent  Bm^t  Bmtding  Society  seems 
a  wholeeome  limitation  aa  to  oovenants  respecting  nser. 
On  the  other  hand,  it  may  be  thought  inoonveoienV 
that  a  condition  for  entry,  if  sach  conditioD  be  in  itself 
nnobjeotionable,  should  have  to  be  restrioted  to  lives  in 
being  and  twenty-one  years.  In  other  words,  if  such  a 
condition  may  be  neefally  adopted  daring  snoh  a  period, 
does  it  oease  to  be  naetnl  immediately  npon  the  expira- 
tion of  that  period  ?  Again,  assame  that  the  owner  of 
building  land  desires  to  impose  conditions  as  to  neer,  ia 
a  long  lease— aay,  for  999  years — to  be  adopted  (with 
the  objeot  of  secaring  the  performanee  of  tbaae  con- 
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ditioD*)  rather  than  a  grant  in  fee,  when  the  bailder 
wonld  probably  prefer  the  latter?  Are  oonditiona 
which  may  be  oonsidered  harmless  in  the  former  oaae, 
hnrtfnl  in  the  latter  t  Oonvaraely,  if  they  onght  to  be 
prohibited  beyond  certain  limits  in  dealing  with  the 
tee,  onght  they  to  be  allowed  ia  a  very  long  lease  t 

One  sQggestion  may  be  added.  If  perpetaal  rents, 
although  not  obaozious  to  the  rules  against  perpetaity, 
have  any  tendency  to  fetter  dealings  with  property, 
might  not  some  statutory  maohinery  be  devised  under 
whioh  they  might,  like  qaitirents  (Oonveyanoing  and 
Law  of  Property  Act,  .1881,  s.  45),  be  redeemed,  and 
this,  too,  without  prejudicing  any  legal  and  proper 
00 venan  ts  as  to  user  affecting  premises  out  of  which 
each  rents  are  reserved?  Might  not,  on  the  other 
hand,  facilities  be  given  in  all  oases  where  there  is  a 
right  of  perpetual  renewal  (tor  instance,  in  some  of  the 
city  leases)  for  enabling  the  tenant  to  convert,  for  a 
reasonable  compensation,  his  leasehold  intetesfe  into  a 
fee  simple  ? — Lm»  JowrAal. 


WIGS  AND  GOWNS, 


Woman,  says  Addison,  quoting  from  a  forgo.tten 
Greek  pedant,  is  a  creature  that  delights  in  deooratiag 
itself;  and  the  essayist  devotee  a  whole  paper  in  the 
Sptctator  to  establishing  that  in  all  ages  she  has  taken 
more  pains  than  man  to  adorn  the  outside  of  the  heal. 
The  oaremony  of  yesterday  tends  a  little  to  modify  this 
ezoluaive  belief.  The  Lord  (Jhief  Jastioe  in  his  SS  collar, 
the  judges  in  their  folUbottomed  wigs,  the  sergeants 
in  their  scarlet  gowns,  and  the  'Queen's  Counsel  in  their 
silk  attire,  put  io.all  of  them,  such  an  appearaooe  as 
showed  that  they  valued  decoration  generally,  and  were 
not  quite  careless  even  about  the  ontsides  of  their 
heads.    Argument  and  case  law  lay,  no  doubt,  in  tight 

Eaoked  layers  within,  but  ontaide  it  the  goat-hair  and  the 
orse-hair  in  wall-trimmed  rows,  made  the  old  n^en  look 
wise,  and  some  of  the  yoqog  men  look  handsome.  But 
in  truth  it  wonld  be  an  injastioe  tq  the  law  to  ascribe  to 
vanity  what  is  chiefly  the  legacy  of  past  centuries.  It  was 
said  that  no  man  ever  looked  so  vise  as  Lord  Thurlow 
when  he  had  bis  wig  on.  But  Lord  Tburlow  put 
his  wig  on,  not  in  order  to  look  wise,  but  because  whole 
generations  of  chancellors  had  worn  wigs  before  him. 
Law  is  the  most  conservative  of  all  the  professions; 
innovation  and  reform  have  been  busy  with  it,  and  yet 
it  is  still  padded  round  with  mysteries,  fictions  and 
forms,  whioh  the  others  have  long  ago  rejected.  There 
is  a  legend  yet  whispered  abont  and  fondly  believed  in 
at  Westminster  that  on  the  22ad  July,  1868,  so  great 
was  the  beat,  the  judge  of  the  Divorce  Oonrt  took  his 
seat  on  the  benoh  without  his  wig,  The  following  day 
several  young  barristers  followed  this  revolqtionary 
precedent,  and  unless  the  mercury  bad  fallen  the  pro- 
fession wonld  have  been  jeopardised.  The  noble  inde< 
pendence  of  tbe  law,  and  its  proud  superiority  over 
oonvenienoe  and  common  sense,  came  oqt  in  strong 
contrast  on  that  occasion  to  the  selfishness  of  another 
bench.  It  was  Bishop  BlomQeld,  the  late  Primate's 
predecessor,  who  asked  the  king  permission  for  a  bishop 
to  dispense  with  a  wig.  Tbe  leave  was  easily  given ; 
indeed,  aooording  to  one  version,  it  was  volunteered 
jocularly.  The  bishops  went  over  one  by  one,  voted 
uncovered,  preached  in  their  own  bur,  aod  have  left  us 
nothing  bnt  the  sketch  of  Dr.  Syntax  and  the  portrait 
of  Bishop  Burnett  to  remind  us  of  the  days  when  law 
and  divinity  had  goat's  hair  in  oommon.  Bnt  even  at 
the  bar  there  are  signs  of  surrender.  When  the  jndges 
were  banked  up  on  their  platform  in  tbe  Central  Hall 
yesterday  morning  their  wigs  were  not  uniform.  Some 
were  all  white,  and  in  others  tbe  white  was  relieved  by 
»  cirenlar  recess  constraoted  just  over  their  organ  of 
benevolence.  Law  is  tbe  perfection  of  oommon  sense, 
and  for  all  legal  attire  there  is  an  a'lequate  oanae.  Ibis 
black  patch  is  the  coif,  and  it  shows  that  the  judge  who 
wears  it  holds  the  degree  of  sergeant-at-law.  Once  it 
was  a  skull-cap  worn  by  a  kuight  under  a  helmet.  That 
was,  however,  many  centuries  ago.  In  more  modem 
times — a  Ubtle  before  1800  a.d. — ^renegade  clergymen 


used  to  do  barristers'  work  and  take  barristers'  fees.  A 
canon,  it  is  true,  forbade  them  to  act  as  advocates  in 
secular  courts,  but  even  than  olergymen  were  oontu- 
macions.  They  pleaded  for  their  client  in  the  teeth  of 
canonical  prohibicioo,  and  they  used  tbe  ooif  to  hide 
the  tonsure.  One  piotnreaqae  old  annalist,  writing 
abont  the  year  1100,  describes  how  a  eertain  advocate, 
who  was  a  sergeant,  haying  been  proved  guilty  of  the 
grossest  malversation,  was  sentenced  to  death.  He 
pleaded  bis  benefit  of  clergy,  and,  untying  the  threads 
of  his  ooif,  disolosed  tbe  tonsure.  The  plea,  however, 
was  no  bar  to  the  action  of  tha  a:|eoQtloner,  and  he  was 
hurried  off  from  tbe  judgment-seat  to  ^he  gallows. 
For  six  centuries  tbe  sergeants  remained  in  undisturbed 
posseBsion  of  that  litUe  black  patch.  They  bad  their 
own  rights  and  their  own  ino.  Queen's  counsel  were 
of  mushroom  growth  compared  to  them :  their  first  silk 
gown  was  almost  of  modern  date,  'Francis  Bacon 
(afterwards  Lord  Yernlam)  assumed  it  some  time  in 
the  sixteenth  oentnry,  The  sergaants  dated  with  the 
thirteenth.  And  tor  centuries  the  judges,  before  tbey 
had  tbe  honour  of  being  made  judges,  had  the  honour 
of  being  made  sergeants ;  and  so  it  was  they  called  the 
sergeants  their  brethren ;  and  so  it  was  tbey,  too,  had 
the  little  black  patch  on  the  summis  of  their  wig!). 
Bat  legislation  has  latterly  been  very  cruel  to  them. 
The  Judioatora  Aot  has  extioguished  the  order,  and 
the 'forensic  wigrmaker  has  sold  off  all  bis  ooifs.  Tha 
old  judges  created  before  tbe  year  1873  preserve  the  old 
custom,  but  all  subsequent  judges  have  their  white 
hair  unspotted  when  tbey  take  their  seats  upon  the 
bench, 

Gowns  are  of  older  date  than  wign.  Indeed,  at  one 
time  onr  Bar  is  said  to  have  worn  the  toque,  not  very 
different  from  what  Frenoh  advocates  carry  to  the 
present  day,  or  what  Miss  Terry  had  on  when  she 
appeared  as  Baltbasar  before  the  Doge.  But  lawyers 
always  Wore  robes,  and  there  was  formerly  more  variety,' 
or  at  least  more  etiquette,  in  their  adaption.  The 
custom^  exist  hut  tbey  are  not  adhered  to.  The  variety 
in  a  judge's  robes  connects  his  position  with  its  origin. 
It  was  a  clerkly  vestment,  and  the  colour  of  it  was  pre- 
scribed by  the  Calendar.  The  red  gowns  were  to  be 
worn  on  red-letter  days,  the  violet  on  such  occasions  as 
the  Ohnrch  directed,  but  during  a  criminal  trial  the 
judge  always  wore  red.  For  the  prisoner  in  the  dock. 
Black  Alonday  was  always  a  red-letter  day.  Even  the  ser- 
geants onoe  used  to  wear  soarlet  in  court.  To  the  genera- 
tion of  yoong  barristers  it  will  have  been  a  surprise  to 
have  seen  the  faw  of  the  old  order  who  yet  remain  robed 
yesterday  in  red.  Bnt  there  are  many  men  at  the  bar 
who  can  recollect  the  sergeants  in  the  old  courts  attired 
exactly  as  they. were  attired  when  the  Queen  opened  the 
new  courts,  The  sergeant,  robed  in  red,  was  a  dignified 
figure  in  old  legal  history.  And  he  had  a  singular 
privilege.  He  had  the  right  to  remain  with  his  ooif  on 
in  tbe  presence  of  royalty,  and  needed  not  to  take  it  off 
even  when  in  oonvarsation  with  his  king.  Old  oonrt 
treatises  lay  this  down,  side  by  side  with  the  singular 
but  well-iknown  rights  of  Lord  Kinsale,  and  the  more 
singular  privilege  of  the  chief  of  an  old  Italian  family, 
to  ride  into  oburcb  with  armour  and  helmet  on.  The 
gowns  worn  by  the  Bar  have  changed  little,  if  at  all,  in 
the  lapse  of  centuries.  They  still  illustrate  the  close 
connexion  between  the  churchmen  and  the  lawyers,  as 
the  white  tie  worn  in  the  equity  courts,  and  tbe  title  of 
'*  Master,"  still  preserved  by  the  benchers,  and  analogous 
to  the  Mattrt  of  the  Frenoh  tribunals,  bring  us  back  to 
the  period  when  all  learning  was  in  tbe  hands  of  the 
clerics.  Indeed,  the  antiquity  of  the  gown  may  be. 
tested  by  a  legal  fiction  that  has  been  bound  up  in  its 
trimming.  The  barrister  bad  no  right  to  his  fee.  Ha 
oonld  not  bargain  for  it  or  sue  for  it.  He  could  soaroely 
even  receive  it.  The  rule  was  very  strict,  though  a 
fiction  was  found  to  relieve  him  from  its  hardship, 
there  hung  behind  bis  gown — and  it  hangs  there  still — 
a  oraflily-oonstrnoted  pouch  with  a  wide  fuonel  and  a 
narrow  orifice.  The  funnel  was  wide  enough  to  admit 
a  aoitor's  hand,  and  tbe  orifice  was  narrow  enough  to 
retain  the  Boitor's  guineas.   Modern  usage  has  dispensed 


Digitized  by 


Google 


632 


THE  IRISH  LAW  TIMES,         [Dec.  23,  1882. 


wiib  the-  stnployment  of  'tba  pans ;  bat  tbe  ooaDBel's 
olerk  still  is  iaterposed  as  a  kind  of  bnffer  to  proteot 
ibe  nan  of  law  from  direct  oontaot  witb  bis  olient's 
money,  and  io  a  general  way  to  seoDre  the  proprittiea  of 
the  profasslOD. — Pall  MaU  Oauttt. 


TCDIOIAL  BENTS  IN  IRELAND, 

A.  retdra   has  been   issued   showing,   aooording  to 

Jirovinoes  and  conntiee,  tbe  uamber  of  oases  In  wbioh 
ndioial  rents  have  been  fixed  by  Bub-Commissioners 
between  September  18  and  October  30,  1883,  and  also 
the  former  rents  and  jadluial  rents  of  the  holdings. 
The  total  nnmber  of  cases  decided  is  1,958.  The  old 
rknts  amonnted  to  £41,909  Is.  SJd.,  and  tbe  jndicial 
rents  to  £34,161  19s.  T^d.  showing  an  average  reduction 
of  18|  per  cenf.  Of  tbe  provinoep,  Ulster  heads  the 
list  witb  709  cases,  the  former  rents  amounting  to 
£14^002 13s.  7d„  and  tbe  judicial  rents  to  £11,293  lOs.  lid. 
•bowing  an  abatement  of  iMtween  19  and  2U  per  cent. 
The  smatlsst  number  of  decisions  were  given  in 
Zieinster,  where,  also,  the  reductions  were  maoh  less 
oonsiderable  than  in  the  other  provinces.  The  onmher 
of  oases  was  823,  and  the  aggregate  reduction  was  froiQ 
£11,893  178.  8}d.  to  £9,749  10a.  7id.,  or  a  little  over  14 
percent.  In  Connaught  526  rents  were  fixed,  amoanting 
to  £4,7U  IBs.  6<].,  instead  of  £5,899  2a  9di.,  the  total  of 
the  previons  rental.  The  reduction  was  something 
over  30  per  cent.  la  Mnnster  400  applications  were 
adjudicated  npoo,  the  former  rents  being  £10,614  78. 74d., 
and  the  jadiojal  rents  £6,iM  19b.  7d.,  and  the  abatement 
was  nearly  21  per  cent.  The  largest  reductions  took 
place  in  the  counties  of  Cork  and  Clare,  in  which  the 
judicial  rents  average  26  per  cent,  lower  than  tbe  former 
rents,  and  tbe  lowest  were  io  Dublin  Oonnty,  in  which 
42  oases  were  decided,  and  in  rents  amounting  to  £1,642 
aggregate  abatements  of  only  £80  were  granted 


DEATH  OF  A  DUBLIN  SOLICITOB. 

The  Melbourne  Argue  of  Nov,  8th  says : — Mr.  Thomas 
Nolan,  of  the  firm  of  Nolan  and  Jordan,  of  Melbourne, 
Solioitor,  expired  at  his  residence,  Albert-park,  on 
Taesday  last,  after  having  being  oonfined  to  bis  bed 
for  five  montba,  The  deceased,  gentleman  was  born 
io  DobliD  on  Christmas  Day,  1806,  henoe  bis  name — 
Thomas  Christmas  Nolan.  He  was  admitted  as  a 
Solioitor  at  tbe  early  age  of  21  years,  and  followed  his 
profession  in  Dublin  antil  1868,  when  ha  eame  out  to 
this  oalony,  and  entered  upon  a  saooessfnl  praotiee,  first 
by  hioiself,  and  afterwards  as  the  senior  partner  in  tbe 
firm  of  Nolan  and  Jordan.  Although  he  was  nearly  77 
years  old,  be  was  a  healthy,  cheerful  man  aatil  within 
the  last  year  or  two.  He  bad  a  wide  circle  of  friends 
aed  acquaintances,  and  in  past  years  was  on  terms  of 
close  friendship  with  Messrs.  Ireland,  Dawson,  Aspinall, 
and  other  well-known  members  of  the  legal  profession. 
The  deceased  has  left  a  widow,  bat  no  obfldren.  Pe 
bad,  however,  a  nnmber  of  nephews  and  nieces  in  the 
oitlooy,  amongst  the  former  being  his  Honor  Jndga 
Nolan. 


ADMISSION  OF  SOLICITORS. 
Mr.  William  B.  Staart,  only  son  of  tbe  late  William 
Jam^  Stoart,  8«Ii«itor,  5  Si.  Andrew-street,  Dablin,  baa 
been  admitted  a  Solioitor  of  the  Court  of  Jadioatore. 

Mr.  Daniel  M'Callqm,  Jan.,  Omagb,  has  been  admitted 
•  Solicitor  of  the  Court  of  Jndioature. 


'  We  nnderstand  that  the  Committee  of  (English) 
podges  now  sitting  on  the  roles  of  procedare  bav* 
agTMd  to  rules  practically  abolishing  the  present  system 
of  pleadings,  hot  providing  that  such  pleadings  as  are 
allowed  shall  be  signed  by  counsel,  providing  for 
payment  of  cash  down  by  parties  requiring  discovery, 
snd  aasimilatiDg  costs  in  the  Oommon  Law  Division  to 
eostsis  ths  Ohanoery  Division.— Xow  2Vsmi. 


TEXT-BOOK  ADDENDA. 

[Ffom  the  Lax  yourna/.] 

Cordery  o»  Solidton,  SS. 
Law  stationers  transmitting  documents  to  the  Probate 
Registry  in  tbe  name  of  solicitors,  and  receiving  probates 
and  letters  of  administration,  are  not  acting  as  proctors,  or 
liable  to  penalties  (Law  Society  v.  Shaw,  51  Law  J.  Rep. 
Q.B.  249)— C.  A. 

Uerehant  Shipping  Act,  1854,  '•  S88. 
A  pilot  taken  on  board  by  the'regulations  of  the  Soes 
Canal  Company,  is  not  a  compulauiy  pilot  relieving  the  ship 
from  liability  for  damsge  (Chiy  Mamuring,  51  Law  J.  Bepu 
P.  D.*A.). 

ffodgei  on  Sailwaj/B  {Sth  Sdilion),  tSS. 
A  raQway  company  having  tits' nsml  powers  to  take  land 
in  their  special  Act,  can  purchase,  oompulsorily,  minerals 
apart  from  tbe  land,  and  can  so  porchaae  them  under  lands 
the  surface  of  which  it  has  already  acquired.  The  company 
are  the  proper  judges  of  what  is  necessary  for  tbe  purposes 
of  their  undertaking  {Errmgton  r.  Metropolitan  Dittriet 
Railway  Oompan^  51  Law  J.  Rep.  Chaoc  806) — C.  A. 


Bodge*  on  Jtailwayi  (6th  Edition),  SSL 
A  sale  by  a  railway  company  of  land  which  bad  been 
oompnlsctrily  taken  by  them  firoa>  the  pUintifi  to  attotbar 
oompany,  for  the  joint  purposes  of  tbe  two  sallw^^  without 
previously  offering  it  to  the  plainti^  was  held  ulU^  viraj 
but  the  sale  wss  not  held  proof  of  the  land  being  seper- 
flaoaa  The  plafaitlft  was  held  to  be  tbe  owner  of  the  Unds 
Cram  which  the  pnrohaaed  land  bad  been  severed,  althoogfa 
tiie  pondiased  land  was  separated  from  tlM  rsst  ot  his  bod 
bv  a  high  road  (iToU*  V.  JfMtfimd  AMlHoy  Cra^XMqr,  51  Law 
J.  BepL  Okaoe.  888). 


GOBBEPONSSHCK 

Letttn  and  «»i»m— twttoet  foMndnlAr  iMtHMMm,  imd  mUrmut 
tt  Tas  Edros,  U  Upper  Saekflll»^trut,  BrnHtn,  wait  be  mlhmMemted 
»y  M«  asm*  if  Uu  wrtler.  Ml  nmtmrilf  fer  pmUktiait,  ¥efe  a 
fnoraiiit*  9f  toBi/mUk, 

We  throw  oiwii  tksaolainas  of  this  Joonal  mort  irllIiB«l7  ror  the 
dlHOMlon  of  •abjMti  of  InterMt  to  the  Proieaston ;  bat  It  ma»  be 
oaderetood  that  we  do  not  aaoeuarUj  scree  witb  all  the  opiaions 
ezpreiied  by  oarcorreepondante. 

JUDGMENTS   WITHOUT   ADDRESS,-  Ao, 
OF   PARTIES. 

TO  ran  idrob  o*  tbb  ibisb  law  mns. 
Sir,— Would  yon  or  any  member  of  the  legal  profes- 
sion kindly  inform  me  through  yonr  Jonmal  whether  a 
jndgmant  is  void  which  marely  states  the  names  of  th« 
plaintiff  and  defendant,  bat  does  not  gjTS  the  address 
and  deseription  of  either? 

Toars,  Ao., 

Am  Ar»B»maa. 
18th  Deo.,  1883. 

[Compare  Smith  ▼.  Band  and  Montgomery,  IS  Tt.  L.  T. 
Bep,  88 ;  O.  XLI.  a  (Eng.).— ^d.] 


STAMPma  RECEIPTS  FOR  aRAlTD  JURY 
CESS. 

TO  TH>  IDIIOB  0>  IHS  ISIBB  tJk.W  TUfSB. 

Bn,— Would  jron,  or  one  ot  yonr  raaders,  kindly  in* 
form  me  whether  a  Grand  Jury  Cess  OoUaotor  is  obliged 
to  staaap  svaiy  Moeipt  given  by  him  to  ths  oasspftyan 
onpaymentoftbeireess, when£Saiidapwaidsf  Itmay 
seem  a  trivial  point  at  flnt  sight,  bnt  as  a  eoUsotor  faiiil 
to  givs  thonsands  of  receipts  each  yaai  it  becomes  m 
matter  of  importanc*. 

Toon  traly, 

D.  3.  B. 
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t)EC.  23, 1882.]        AND  SOLICITORS'  JOURNAL. 


AFPOIHTJUENIS  AND  PBOKOXIOKS. 

HitA  9u)m.—latamu\m  Intendad  for  pabllotton  andsr  the  kbort 
heading  ihoald  reuh  og  not  lutt  then  VtUMy  moralng  In  eaoh 
veek,  ei  puUlaetloa  i«  otIierwiM  delayed. 

Mr.  Thomas  Mlnerney,  of  IB^ilriiBh,  Ooaot;  Clare, 
bM  been  appointed  Commissioaer  for  taking  A£ldaTita 
for  that.diatrict. 

Mr.  William  Leslie  h^  been  appointed  a  Commia. 
■ioner  for  taking  Oaths  at  OahiroiTeen,  Oounty  Kerry, 


LAW  STUDEirXS'  JOTT&KAL. 

rtBE    mOORPORATBD   LAW   SOOfBTf 
■OF   IBELAND. 

EiSTBit  BimHoa,  1888, 

FJtNi.L   BxHilNATldN. 

NOT  J  OB. 
Candidates  viehing  to  preaent  themaelves  at  the  above 
Examination  must  lod?e  thaii  papers,  fto.,  OA  W  b^nte  th* 
Jktt  dais  of  Hiiarg  SUtimgt,  1883. 
By  Order, 
JOHN  H.  GODDAHD.  Bmitmv- 
Mioitora'  Hall,  Foor  Coorts,  DvUioi 
16th  December,  1882. 


COUBT   PAFEBS. 

COURT  OF  B.4NKR0PT0T. 

AOJITOIOAIIOHS  IK  BAKKRUPtC?. 
!»•  UUtitfAdfatitltiti  a^Jim  9<«Mi,  M*  aUHtttUbOiM  M  IMtet. 

CMiy,  t>hlllp,  at  t!  Bridge-ttrfeet,  Cavttl,  id  th«  Codnty  of 
Caran,  grocer,  baker,  and  boot  and  shoe  mabafactnrer. 
December  1 ;  Tuadaf,  December  19,  and  Fridag,  Januarf 
12, 1883.    Molloy^  MoUoy,  eoln. 

Carland,  Hugh,  of  RdymoTt,  Strabane,  in  the  eoontyofTyrene, 
farmer.  December  8 ;  Fridm,  Jatuutrg  6,  and  Tuetday, 
January  16, 1888.    JO.  ^  T.  FiUgerald,  aolra. 

Doyle,  John,  of  58  Gbarlemont-etreet,  In  the  dcjr  of  Doblin, 
wine  and  spirit  merchant  December  4;  Frtdaj/,Ja)iuarji 
6,  and  Friday,  January  19, 1883.     Jehu  Uathews,  aolr. 

O'Brien,  John,  of  No.  8,  Wiaetarem-straat,  in  the  eonnty  of 
the  city  of  Dablin,  baker.  December  8;  PHaof, 
JantKtry  6,  and  Taeidag,  Jatute&y  16,  1883.  WUHait^ 
M'CuM,  solr. 


It  was  Mike's  third  appaacaiiee  in  oonrt  within  thirty 
jlay^  and  in  reply  to  his  osaal  a^peikl  tor  oldE&enoy  th« 
magistrate  impatiently  obaarvad— "Its  d«  nse,  Mike, 
ydn're  good  for  nothing."  "It  H  not  my  style  to  be 
brag|{in',"  retorted  Mike>  "  bat  if  yer  honnenr  will  borry 
ft  paur  of  shellalehs  and  stip  oateide  wid  me  FU  m»ke  it 
ineonvaynient  tor  yon  to  howld  that  opinioo." 

A  CBUucTBBisTic  stofy  is  told  of  the  Borderers'  ez- 
plottB,  and  the  dangers  which  jadgeseDconntered.  The 
Earl  of  Traqnair,  wbeti  engaged  In  a  tawMit,  dreaded  the 
Lord  President  Dnrie's  opposition.  The  earl's  servant. 
Will  Armstrong,  as  the  jndge  was  riding  io  the  saborbs 
one  afternoon,  threw  a  trooper's  oloak  over  him,  and 
did  not  slacken  his  steed  till  Dnrie  was  safely  lodged  in 
the  tower  of  the  Graemes  in  Annandale.  Will  boasted 
he  stole  "  an  said  lardans  aff  the  Bench."  It  was  a 
bold  triok,  a  hit  of  Border  fair  play  in  a  lawsnit,  and 
the  Border-side  rang  with  laughter  against  tbe  kid- 
napped jndge.  In  f^od  time  Will  set  down  tbe  jndge 
»t  the  ooancdl  doors  in  Edinbnigh — 

Ant  th«re  fall  lendl;  Bhonted  ke ; 

"  Gle  «ne  mj  giienloB,  mj  «Bi«i<mi  IMf*, 

An'  take  t»  baek  year  atdd  Oati&" 

—Frtuer'i  Magazine. 


TiUBUtt  STOCK  AirO  SH&RB  LISt 

nEOBWBEa 

DBSCItlPTION  or  STUCK 

Sat.  1  H<>n.,lut)(t.,  W«ii  I'J'huri    irii. 

16  1 18  1  is.lno'ai  .M 

•Paia     Clovttrniuuni. 

—  3  u  c  Gonflnlt       „ 

—  J  p  c  Reduced     ,. 

—  <ipe  Steak       ..           u 

—  Nov  4  p  e  Stoek               .. 

INDIA  STOOK. 
4  p  e  Oet.  ISM  1  Trsfbla.  at      .. 
3lpaJan.lMI  (nk.of  Irel.     ,. 

Banics. 
100    Bank  of  Ireland 
It    aaemUn  Ban*Mg  On 
to    LeitdonttndOomUy  (LUd.) 
10    London  and  IVmintletfHCii 
IO          Do.            gem 
li    tomdanJUnlgtae* 

—  A).       Ntm  Berlfl 
it  Ifwuttr  BankfUmUtdi 

->    Nat  ProT.  of  England,  lim. 

10    /fatimal  Bani  (Umtled)  .. 

10    ITatfimmKi/  UttrpKLtfi. 

Ij    nvfineialBant 

la             Do.       Ke» 

10    Hopal  Sank        ..            ,. 

IS    Union  ^  AiutraUa 

8t*am. 
100   OllTof  Dublin   .. 

umos. 

I    ElllaloeSlateOo.ait'd)    .. 
nu*aUwi*oaa. 

10   AIDanea  A  Dnb.  Cona.'  Oai 

4      Amoll  *  Co..Umited 

it    Onb.  Drxtperr  Whoase.,  M 

Tnunwaya. 

10    BelllMt  Tmma     ..  ^ 

IO    L'pl  Un'td  Tram  A  bus  rtd 

Ralltrays. 
to    Cork  and  Hacroom 
100   Oroat  Northern  (frelandt . 
■OS    at.Soathernand  Weatsrn 
lOO    Midland  at.  Western 
-    50   Waterford  and  Limerick  .. 
R«liw»T  Preferenoe. 
too    Ou^hndrlnd)  Rt'd4p< 
too    Do.,  guaranteed  4|  p  e     .. 
100    Do.,  8|  p  e          ..           . 
100    Watfd.AUmerlek,4p« 
too    Do.,4ipe           ..            >. 
Leased  at  Ftxod  R«nUtU 
100    Dublin  and  Klngatown     „ 
100    Ot.Nortliernand  Waatera 
■00    Londonderrr  AEnnltkUlen 
too    Do.,  Pret.  B  6  p  c 

Debenture  Sttiokk. 

—  Belfa«tAHth-nCoi,4pc 

—  Cork,  B.  A  Pataage  4  p  e 

—  Cork  and  Bandon,  4  p  c  > 

—  Do.,4|pC 

—  Dublin  A  Heath  44  p  c     .. 

—  DabllaAWIeUo«4p«   .. 

—  Do.,4*pe 

—  Ot. Nofthem (Ireland)  4  p' 

—  Do.,  4t  p  e 

—  at.N«rth'nAWeat'n4)p« 

—  at.South'n  A  Weat'n.  4  p  r 

—  ]CldlandQt.irest'n.4pc 

—  Dc  41  p  e 

—  Do.,  4   pe 

—  Water  ord  A  Central  S  p  e 

BUsoeiuuMouA  Debent. 

Banast  Offlce  Deb.  JC93  is  Sd,  4  b  e 
CItTDeb  ar£M8sld.4pe 
Dub.Aaia&S.P.Co.a887)l(e    .. 

Do.  (1888),  6  p  c     .. 
Dublin  Drapei*;  Warehouse      ,; 

•«5 

lOOl 

<eo|i 

7 

til 

lOli 

8t 
"1 

114 
lio  ' 

lOOi 

loo^ 

10^ 

losj 
no 

looli 

10^ 

I«« 

lOl 
IIO 

«a 

99 

107 

lOO-J 

«o» 
loiH 

»i6 
}4i* 

•oT 
*4H 

99 
"? 

lOll 

94 

lool 
.4<S 

iittT 

x4 


*  Siiaraa  not  faltr  paid  up.  are  given  In  Rafiet.         t 
t  I(Ma— Of  nue(nini-4  per  tent.,  ITth  Angnat,  I  'Si 
Of  Depoalt— 1  par  eant>.  Itrd  Uarch,  ISSt 
Name  Daya— December  SSth,  18S>,  and  Jaaoarr  lltli,  Htt. 
Account  Daya-  December  29th,  1882,  and  January  Uth.  MSt. 
Bnalaeateommeneea  at  t  80  p.m. 


J7«»«*ay1  OCalaieaf  lotd  Pmt.-Cmg»,  InAitaMa.— Tke  MotUnt 
properties  of  these  medlcaatenn  rmdar  them  veil  worthy  of  trial  in  all 
dtswes  of  tile  respiratory  organe.  tne<nuasenQoldaaiidlBifluenia,th* 
Pills,  taken  internally,  and  tbe  OInlmeat  rubbed  orer  the  obnt  and 
threat,  are  exoeedingiy  efiloaeloes.  When  laffoenia  Is  epidemic.  Ihia 
trwftmeatlatheeaalest,salaat,ande«reet.  Belknne'BPUIaimtfytks 
blood,  remove  all  obataeka  to  ila  free  olrcalaiion  through  the  Imati 
relieve  the  over -gorged  air  tabea,  apd  render  rcapiraUon  free,  withoni 
reenclhg  the  stnnDith,  Irritating  the  nerrea,  er  depresstur  the  a(4rilat 
aaeh  are  the  ready  meana  o<  eaeapliig  from  anSaring  vhan  ullsm 
with  colda,  ooogha,  bi'cinBliMa,  aad  (tthcr  cbsat  non«liilnl«  hv  wkUk 
tlie  health  af  so  maay  la  acrieealy  and  pel  insiMiiitly  iatjwred  Jb  most 
coontrlea. 
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BIRTHS,  MARRIAQgjS.  AND  DEATHS 

HAIfNIOAN— Decembo'  17,  *t  Middle  brdlner-atnct,  the  vUa  of 
Danli  B.  Hannixaq,  Esi.  buriater-at  law,  of  a  daughter. 

MlTTtPHT-Dercmber  13,  at  Lower  Leeaoa  street,  the  wife  of  J. 
Hunihj,  Eaq.,  OUf^M  oi  a  too. 

MARRIAGES. 

CROBSINQ  and  KENNEDY— December  12,  at  at.  Jobn'i  Chnroh, 
Tunabridge-Wella,  b;  the  Rev.  T.  W.  Weiton.  M.  A.,  Vicar,  the  Rer. 
Henry  Montague  Crcaaing,  B.A.,  Curate  of  Holy  Trinity,  Tulae  HUl, 
Bnrrey,  only  sonot  J  anies  Croaalng,  Eaq.,  J  .P.,  of  Tamar- terrace,  8  toke, 
Devonport,  to  Marian  'Emily,  only  daughter  of  the  late  WiUiam 
Kennedy,  Esq.,  M.D.,  Dublin,  and  granddaughter  of  the  late  Uoa 
Judge  Hayes,  of  the  Court  of  ^ueen'a  Bench,  Ireland. 

EATON  and  MECREDY— December  21,  at  Dalkey  Church,  by  the 
Rev.  W.  Henry  Kerr,  Hector  of  the  Pariah  Richard  Arthur  Katon, 
Eaq.,  aolidtor,  el<lnt  son  of  Richard  Eaton,  Esq.,  Reaident  Magis- 
trate, Mitchelatown,  County  Cork,  to  Florence  Emily,  eldest dataghter 
otTlmnaa  Ti{^  Mecredy,  Esq.,  solicitor.  Weatmoreland-st.,  DuUin. 

JULIAN  and  OKAY— December  16.  at  St  Nicholas'  Church,  by  the 
Bev.  Qeorffe  Wefaater,  D.D.,  Arthur  Julian,  Esq.,  solicitor,  CorlL  to 
Mtury  LoubM,  eldest  dau^ter  of  William  Gray.  SpringfUle,  Blaok- 
reek,  Cork. 

IfORPHY  and  NEWCOMEN  — Pecember  20,  at  Christ's  Churah, 
Lesson  Park,  by  ReT.  H'urice  Neiigan,  D.D.,  Edward  Morphy, 
Eaq„  barristep^it-law,  to  Hariiat  Annie,  only  daughter  of  the  late 
oidik,  Olftafai  Mlh  Begt.,  of  Castle  Mewoomai),  County 

DEATHS. 
VOBDB — December  18,  at  Rurlin^ton-road,  Judith,  the  beloved  wife 

of  William  Forde,  Esq.,  solicitor.  Lower  Dominick-street 
O'DRISCOLL-December  18,  at  Mitre  Court  Bull  Ings,  The  Temple, 

William  Justin  O'DrlscoU,  Esq.,  harijater-at-Uw,  of  Beloooit,  Bray, 

Ireland^aged  8Ji  years. 

FONSRAL    REQUISITES   OK    EVERY 
DESCRlPTlOK. 


49,     WALLER 

DBNZILLE-STREET. 


50, 


J!7 


N, 


PUBLig  NOTICES; 

STOKKS  BROTHERS, 

rVBUC  ACCOnifTAlfTB  Am  AITD/TOKS, 
LONDON   AND    LANCASHIRE    INSURANCE    CHAMBBR8, 

22,    WESTHOKELAND-STKEEt, 
DOBLIK. m_ 

PUBLIC  AcaoanTAHTa  Atto  AUDiroaa. 

CROWLEY,  HUMPHRIES  A  CO., 
73,  DAME-STREET,  DUBLIN  (opposite  Monster  Bank) 
•re  engaged  In  aH  Matters  of  Accounts  in  Chancery,  Bwkmpioy 
Partnerahip  Ageoonta,  Jtc.,  Ac. i6o 

PETERSON    ^    SON 

PtTBUC  ACCOUSTAKTa  AND  AUDITORS. 

LtVISPOOI,  AVD  LOKDOK  ClUKDBa*, 

1,  FOSTER-PLACE,  C  U  L  LE  QE  -  GREEN, 
DUBLIN. 8||_ 

DW.        CARROLL, 
a     44,  LOVER  8ACKVILLE-STREET,  DDBI,IN, 
Wishes  to  call  attention  toMskuve 
STOCK    OF    NOTEFAPERS    \nD    ENVELOPES, 
Direct  in  every  Instance  fresh  tlw  Maker* 
They  are  Sold  to  the  Public  it  Wholeaale  Prioec 
His  large  Stock  of 
LEATHER      GOODS, 
Coapridiw  Bags,  Purser  Wallets,  Pocket  Books,  HetaQle  MeoMK 
randum  Books,  Blotten,  Writing  Cases, 
With  every  article  connected  with  Stationery, 
Are  Sold  much  under  usual  charges. 
Prixe  Medal  Account  Book  Ufanufacturer. 
Letterprsse  and  Lithographic  Printer. 
^ Eitimatafree  of  charge. ya 

ALEX.     ROSS'S     NOSE     MACHINE, 
Applied  to  the  Noae  for  an  hour  daily,  so  directs  the  soft  esrUlage 
o(  wbkh  the  melnlier  consists  that  an  ill-formed  nose  is  qui^dy  shaped 
toperfscllon. 
Uk  ML;  PMt  ntt,  10s.  SdL,  ieerettf  padud.    Pamphltt,  Tuv  Stomal. 
11,  LAMB'S  CONDDIT-ST..  HIGH  HOLBORN,  LONDON. 

.      HAIK  CURLING  FLUID, 

Carls  the  alralghlsst  and  moat  imgOTeniable  Hair,  Isl  M., 

sent  for  M  Stampm 

ALEX.  ROSS'5  EAR  MACHINE, 

To  remedy  outstanding  Eara,  Ida.  M.,  or  Stamp*.    His 

GREAT    UAIR  RESTORER, 

Sl  Sd. ;  it  changes  Gray  Hair  to  Its  original  colour  very  quklkij;  sent 

t«r  M  Stamps.    Every  speciality  for  the  Toilet  st^ppiied. 

Bewart  ef  ImilaUmtt  e/  BoWt  articUt. 
A»  Chemlsto  keep  his  article*,  see  that  yo*  set  M*  HAIR  DTE  for 
atthar  light  or  dark  colonrs,  3s.  6d.;  Ms  DEPILATORY  for  removing 
Balr  and  his  CANTHARIDES  for  the  growth  of  Whiakera.  7 


PUBLIC  NOTICES: 


7  ITEBARY    and   GENERAL    SALE     ROOMS, 

Ij    No.  8  U'Oller.Btreet,tbe«nly8»leRoomsln  Irelaadwheratstlw 

Proprietor  has  a  praotioal  knowledge  of  the  Book  Department. 

J.  W.  SULLIVAN,  Anotioneer  and  Valuator  (Aaaistant  for  IS  yean 

'  ^  to  the  late  Mr.  J.  F.  Jones), 

HeapeCtfully  invites  the  atteption  of  Solleitors,  Execnton,  Tniatgw, 
Aaslgneta,  or  others  interested  in  the  dbposal  of  Libratie*,  ArdMlo 
Effects.  Hdtaehold  Furniture,  te.,  to  the  ubequaUed  facilities  that  h* 
possesses  for  r^liiing  the  full  value  of  all  property  entrusted  to  hi* 
care.  Law  Libraries  receive  the  special  attention  that  produced  such 
satisfactory  results  In  the  sales  of  the  Libraries  of  Baron  Greene,  Baron 
Pigott,  Judge  Radoliffe.  Sergeant  Armstrong,  and  many  others. 
Valuatlona  made  for  Probate  or  other  purposes  on  moderate  terms. 

9L_ 

BILLIARD  BALLS,  CHALKS, 
CUES,  and  TIPS,  and  all  other  Billiard 
Table  roquialtea,  at  HKNNIO  BROS,-  Ivory 
Work*.  11,  Higb-street,  London,  W.C.  Ab* 
the  cheapest  house  In  the  trade  for  Ivory  Hair* 
bmabea.  Mirrors,  and  all  other  Ivory  Toilet 
arrlcles  and  Ivory  Goods  In  gen<-ral.  Old  Balls 
adjusted  or  exehanxed.  and  Tables  re-covered.  Price  Lists,  Cloth,  and 
Cushion  Rubber  Samples  Post  Kree.— Established  1882. 26_ 

*N  IMPORTANT   CONVENIENCE  TO   LAW 

A.  WRITERS  AND  SOLICITOBS. 

STEPHENS' 
SCARLET   INK    for   STEEL   PENS. 

ThlslDk  la  unaffected  bj steel  pens;  It  ia  a  most  brilliuit  and  par* 
manent  colour ;  It  retains  Its  brilliant  colour  upon  parchment,  and 
consequently*  of  rreat  vaJua  to  SoHciton  and  Dfaugbumoi. 

Sold  in  stone  bottles,  by  all  Statlonera,  at  la.,  te.,  3s.«aJDd  te.  each; 
and  in  glass  bottles  at  6d.  and  Is.  each.  581 


MONEY: 


IRISH      CIVIL      SERVICE 

1  PERMANENT 

BUILDING   SOCIETY, 

M,    LOWER    SACICVILLE-STBEBT,    DUBLIN. 

President— ALEXANDER  PARKER.  Esq.,  J.F. 

The  Directors  invite  atteption  to  the  revised  Tables  of  the  Society, 
under  which  unprecedented  advantagea  are  offered  In  assisting  peraosw 
to  acquire  Kr*«holdoiKl.*aaeliold  Property,  or  to  pay  off  incnmlacmiiea*, 
Ac. 

n*  SocUtf  kos  already  adtaauei  ntr  Nin*  Htmdnd  TAoMasff 
Powuli  Stariiiig  on  Mortgagt, 

DEPOSIT    DEPARTMENT. 

The  preeent  rate  of  Intereat  allowed  on  Depoait  Baeetpt*  la  t|  par 
oent.  per  annum. 

Current  accounts  opened  and  cbeqne  books  supplied. 

Intereat  allowod  on  the  minimum  monthly  balance. 

Deposit  Bonds  and  Deposit  Notes  are  issued  for  sum*  not  less  than 
£100,  rroayable  at  such  periods  as  may  tw  desired—not  less  than  on* 
year~with  half-yearly  ooupona  for  Interest  attached. 

Ratea  of  Intereat :— 4i  per  cent,  per  annum  If  taken  for  one  year,  or 
4  per  cent  per  annum  \i  taken  fov  3  or  more  year*. 

Depositors  have  the  following  guarantees,  via. ; — 

The  snMrs  fmtt  nuut,  ansdsr  (Ae  Act  cf  ParHummt,  ht  inmiti  Ms 
awrt^affs  0/  frthold  er  UateMd  pnptrt$. 

The  tftal  vmmftU  reentaUt  im  d^miit  it  limited  iy  tkt  Act  i»  two- 
thtrdt  of  the  balaHce  due  to  the  Society  oi»  itt  mertgaget. 

Prospectus  and  every  information  may  b*  Iwd  fn*  of  Mpanse,  on 
application  to 

ALFRED  H.  MBB<(ER.  Secreury. 

80  at.  Lower  Saekville^creat  DnU 


IN  STOCKS  and  SHARES  often  yield  reUlfns  Sv* 
to  ten  times  the  amount  invaated  In  as  ^ny  day*. 
Two  Uhbkhto  Rules  for  suoceas.  In  l^laaatdiy 
Book,  sent  free.  y 

Address  GKO.  EVANS  A  CO.,  BMken,OnAan» 
Rouse,  Old  Broad^treet,  London,  a  2^9 


WANTS: 


A  FIRM  of  SOLICITORS  of  Good  Standing  would 
undertake  the  Agency  Business  of  a  respectable  Country  Soli- 
citor. Address—"  SouciTOB,"  laua  Law  Timu  Office,  63  Upper 
Saokvllle-rtreet,  Dublin.  158 


INSURANCES: 


T  ONDON    GUARANTEE    AND 

JU  CO.,  LIMITED. 


ACCIDENT 


SEcViiTr.   *o. 
beceiveA  in  chancebt. 

Th*  Bonds  of  this  Company  are  now  accepted  as  Security  for 
Beeaivcr*  in  Chanoery,  aa  provided  by  the  Rule*  under  the  aew 
Jndlcatur*  Act.    For  paitloulars  apply  to  the  Manager- 
Si.  DAMB-8TRKBT.  DUBLIN. 


S« 


Mntadand  P>Ui*h*dby  th*  Propriator,  Jon*  Palcomkb.  every  Saturday.  atN.  Upa«r  Saekvtne-*tr**t,in  th*  Pariah  of  St  Thasna* 

and  City  of  Dublin.— A*(ia-d*y,  Deeenibtr  23,  IgSJ, 
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A   DIGEST 


OF   ALL  THK 

CASES    DECIDED    IN   IRELAND    AND    REPORTED 

DURING    THE    TEAR    1882, 

IN 

VOLUME  XVI.  OF  THE  IRISH  LAW  TIMES  REPORTS, 

AN1>  IN 

OTHER  CONTEMPORANEOUS  LEGAL  REPORTS. 


*,*  In  the  foUowing  Digest  the  letten  H.  L.  after  the  name  of  a  case  indicate  the  Hooie  of  Lords ;  App.,  the  Court 
of  Appeal ;  Ck^  the  Cfaanoeiy  Divialon ;  L.  /.,  the  Land  Jndges ;  Q.3^C.  P.,  and  Bx^  the  Queen's  Bench,  Common  Fleai^ 
and  Ezeheqaer  Divisiona,  respectively ;  /Vo,,  Probate ;  Mat.,  Matrimonial  Causes  ;  Adm.,  Admiralty ;  B^  Bankruptcy ; 
P.  C,  Fiivy  Council ;  0.  C.  S.,  down  Oases  Reserved  ;  L.  O.,  Land  Commiaaion ;  L.  S.-C,  Land  Sab-Commission ;  &t.  0., 
Assises-;  Oir.  C.  JL,  Circuit  Cases  Reserved ;   Oo.  Ot.,  County  Court. 

The  letten  Ir.  L.  T.  Rep.,  represent  the  Ibibh  Law  TiiOH  Reports  ;  L.  S.  Tr.,  the  Law  Reports  (Ireland) ;  0.  O.  O., 
Cox's  Criminal  Cases ;  Z.  T.  N.  S.,  the  Law  Times  New  Series ;  W.  R.,  the  Weekly  Reporter ;  B.  *  J).,  Rodie  and 
Dillon's  Reports ;  and  Ir.  L.T.iS.  /.,  the  Ibish  Law  Tms  aitd  Souoitobs'  Joubhal. 


EQUITY    CASES. 


—[/8m  LRHOoxAFKia  Snwsa.] 
AmmnBTRATIOlf — [.^ixi  «M  DsATB.} 

L— Th*  (ooadMioa  «( tba  JnrlKUetlon  of  the  Court  ot  Praliate  Is,  tbst  thara 
are  ismU  of  the  deeeued  to  b*  tUMribiitad  wlthtn  tu  JnrlMletlan. 
Tlwnfora,  tha  Court  refnwd  to  gnnt  admlniaitratlon  to  an  ofBoar 
whoM  domieil  wu  Iralmnd,  bat  who  died  Ip  IimUs,  and  vfaoM  only 
■Mita  were  HOM  propartjr  In  Indlaandaaamofnunwyln  tbahaodsof 
the  8«cratar;  of  8tat«  for  War.  In  Hit  Oaodi  qf  RocDt  (7  Jnr.  N.  0. 
TM]  otaarrcd  on.—/*  m  Ooodi  iffBulxm  (Pro.),  »  L.  B.  Ir.  n. 

9 — A  marriad  Iad7,  the  abaolntfl  ownar  of  property  and  the  don««  of  a 
power  to  appoint  a  tmit  fond  to  tlia  ehUdran  of  harmarriage,  appolntad 
tha  fnnd,  by  a  will  of  tlia  llth  of  Januarr,  1864,  in  faToor  of  flva  of  tha 
children,  among  them  R.  B.  B.,  and  made  her  huafaasd  redrtiiary  lega- 
tee and  axeontor.  Un  tha  Mtb  of  Decambar,  1878,  iba  made  aaotbar 
will  diaporing  of  bar  own  property,  "ot  referring  to  her  power,  and 
appointtng  B.  H.  B.  realduary  lagateeL  She  died  In  1879,  and  admlnla- 
tration  e.  L  a.  waa  granted  to  B.  R.  B.  by  a  Dlatrkst  Baglatry  withoat 
retarring  to  tha  vfil  of  1864.  Tha  hoaband  died  in  1880,  withoirt 
hSTlDg  prored  tha  will  of  I86i  but  having  ^ipolntad  B.  H.  B.  ezeeotor, 
who  obtained  probata.  Tha  Court,  on  the  applloatlon  of  B.  H.  B., 
revoked  the  admlnlitratlon  with  tha  will  of  1878,  and  granted  him  ad- 
nliditratlon  with  both  wlUi  annexed.— A  Me  Oomb  ^  BUmd  (Prot,), 
9  L.  B.  Ir.  U. 

>— The  aarignaaa  in  bankruptcy  of  an  admlnlatratris  are  not  aotltled  to  their 
coats  of  an  aetkm  to  adminlater  the  aanU  ol  the  daeeaaed  when  tha 
adminlatntriz  I*  found  Indebted  to  the  eetate.— .fomee  v.  Sidiardtim 
(Ch.),  «  L.  R.  Ir.  888. 

4— A  naeit-of-kln  may  bring  an  action  for  admlnlatratlon  of  the  Inteetate'e 
panonal  citate  within  a  year  from  the  hitaitata'f  death,— HViAsM  v. 
WaUact  (Ch.),  «  L.  B.  Ir.  All. 

•— Cosnty  Court  Jnriadkitlcni  artmlnletrstlop  antt  wttUn  year  from  iatea- 
tate's death;  County  Coorte  Act,  ISH,  a,  41.-Jf«r<ipet  v.  JtantMt 
(U  J.},  16  Ir,  L.  T.  A  B.  J.  >T. 

ADMIirzSTBATIOir  OF  ASBBTS— [At  Coirs— KzomsATlos  or 

Bkal  EaTATS.] 

ADOPTlOIt— [dM  VoLinrriaT  Dbbd.} 


ADTAIf OBBCBMT— [Sm  Cbabos  oi  Bsai,  Baian— CoansaDn  Om— 
SamtAOnos.} 

AOBIT— [da*  AotaaiissT  ro>  Lxass.] 

AOl 


INT  FOR  LBABB-Tha  daiendanfa  agent,  with  tnU  ao- 

thorlty,  thoogh  not  In  writing,  adrerUaed  a  honae  and  farm  to  be  let. 
Several  propoeala  were  aent  In— one  by  the  plalntm.  In  writing,  offar- 
Ing  £1  par  acre  Ibr  neh  term  ae  might  be  agreed  on.  lie  propoeala 
were  laid  before  the  defendanta  by  the  agent,  who  explained  to  them 
their  nature  and  effect.  The  plalntUTo  and  another  were  eeleetad,  and 
the  agent  waa  authorlaed  to  aooept  either,  If  aatlafied  with  aeoority  fOr 
the  rent.  The  egent  prepared  a  draft  laaae  from  tha  def  eadaota  to 
the  plalntW  lOr  thirty-one  years,  which  he  read  to  the  pblnttS,  and 
wrote  on  the  draft  the  names  of  the  wopocedeuretiea,  wUoh  ha  attain 
wards  inaarted  hi  tha  draft  aa  oo^eeeeea  with  the  plalntlfl.  The 
plalntIS  afterwards  attended  at  an  auction  of  the  furniture  and  taim- 
ug^etock,  and  porchaeed  atnna  of  the  furniture  and  a  large  quantity  of 
manure  tor  the  farm.  In  a  enlt  for  apecUo  performance,  the  defend- 
anta denied  the  agent'a  authority  to  ccndnda  the  agreement  tor 

'  they  pleedi 


letting,  or  to  put  the  pi«w»iw  In 


and 


'  pleaded  the 


Statute  of  Fraoda,  and  that  the  agent  waa  not  authorlaed  In  writing, 
aa  required  by  the  Landlord  and  Tenant  Act,  I860,  aea  4.  The  Coort 
being  of  opinion  that  tha  agent  had  full  authority:— BaM,  that  the 
agreement  between  the  agent  and  the  plaintiff  bong  preliminary  to 
the  executifm  of  a  formal  leaaa,  it  waa  not  neoeHary  that  the  foormer 
ahonld  be  authorlaed  in  writing  to  oonduda  It,  and  Um  Court  granted 
ipecillc  performance  on  the  terme  contained  In  the  draft  leaaa.— 
JTCawiaMi  v.  Mmt*t  (Oh.),  >  L.  B.  Ir.  8. 

AUMOinr-[&*  Oosn.] 


BMT— [And  we  LrrnooaAPHia  Sxons.] 

Order  made  In  a  winding  up  matter  to  amend  the  name  of  the  Coomny 
in  the  petition  aiMi  m^ere  thereunder,  without  prejudloe  to  the  adver- 
Ueemente  and  prnoeeillngi  In  the  matter.  —A  re  Oark  OnuMuMen 
Coeiyany  (Ch.), »  L.  R.  Ir.  188. 

AHMUITV— [Ah  CoamassT  Oin— Pbiositt.] 

AMTIOIFATIOir  -  On  the  appeal  by  the  defandaala  from  the  deoWon  o( 
the  Vloe-ChaneaUor  (7  L.  B.  Ir,  tU),  the  Court  of  Appeal  behig  of 
opinion  that.  In  tha  abaensa  of  the  trmtee  of  the  deed  ot  the  Mth  day 
of  October,  1871,  It  waa  not  eompetent  to  dedde  whether  the  elaaae  in 
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the  nld  deed  contained,  restraining  the  defendant  Isabella  8.  Fatusett 
from  anticipation,  operated  to  protect  the  property  secured  by  the  deed 
ot  the  7th  daj  of  Maj,  1872,  varied  the  order  of  the  Vice-Chancello'r, 
»  farms  the  same  declared  that "  the  sum  secured  by  the  deed  of  the 
7th  day  of  May,  1872,  Is  not  protected  from  liability  to  satisfy  the 
plaintuTB  demand  by  the  restraint  upon  antlclpaUon  by  the  said  Isa- 
bella 8.  Fsnssett,  contained  in  the  deed  of  the  30th  day  of  October, 
1871,"  by  omitting  the  said  declaration ;  and  further,  by  adding,  before 
the  direction  for  Inquiries,  "  together  with  further  Interest  [&&]  until 
paid ;"  and  subject  to  such  variation,  the  order  of  the  Vioe-Chancellor 
was  afflrmed.— /)er«(  t.  Fmuutt  (App.),  9  L.  B.  Ir.  84. 

APPEAZi — Service  of  notice  of  appeal  from  an  equity  civil  bill  decree  upon 
the  respondent  (not  bainf  a  aoUdtor)  through  the  Motloe  Ofice,  and 
without  service  upon  his  solicitor  Is  not  a  soSkcient  service.  — £«(•  t. 
JTesium  (Ch.),  8  L.  H.  Ir.  168 

AFPOiirrMEirr-[SM  powes.] 

ABBITSATION— [<5lM  Solicitob'b  Liu.] 

ABTICLBB  OF  ASSOCIATION— [%e  CoHrAHT— CoxnuirroST.} 

ABSIGNBUINT-  \St»  Lithographic  Stohis.] 

AUOnOM-  [Sm  Vkisox  iJis  Fukciaub.] 


BAKKRUPTCT—  C'^ntf  ie«  Adkisistiutioii.] 

J.  L.,  being  Indebted  to  the  C.  Bank,  on  the  SIst  of  January,  1880,  deposited 
with  the  bank  the  titlfr-deeda  of  oertalTi  lands  of  which  ho  was  owner. 
i.  L.  was  adjudicated  a  bankrupt  on  the  8th  of  December,  1880,  and  on 
the  leth  ot  Vebrnary,  1881,  the  U.  Bank  med  a  charge  on  foot  of  their 
security.  There  was  due  to  the  bank,  at  the  date  of  Sling  their  chaige, 
the  sum  of  X480  8s.  ed.  for  principal,  together  with  interest.  Subse- 
quently to  the  filing  of  the  charge,  but  before  the  same  was  heard,  the 
bank  filed  a  proof  of  debt,  and  therein  valued  their  security  at  £I{0. 
On  the  hearing  of  the  charge,  an  order  was  made  dedaiing  the  sum  of 
£leO  well  chained  upon  the  proceeds  of  the  sale  of  the  lands,  and  alao 
declaring  the  hank  entitled  to  their  ooets.  The  lands  were  sold  for 
fm.  An  application  was  sow  made  to  vary  that  order,  so  far  as  it 
declared  the  bank  entitled  to  their  eostt:—Rel4,  that  tbe  bank  were 
entitled  to  be  pa!d  their  costs  out  of  the  surplus  proceeds  ot  the  sale 
remaining  after  the  payment  of  the  amount  at  which  they  had  valued 
their  security.— /n  re  Lota  (B.),  6. 


BIUi  OF  PEACE— [Sm  Sxa-SHOKH.] 


— [<Se<  Watch  Biobts.] 

OHARGE  ON  REAI.  ESTATE— 1— A  tesUtor  bequeathed  to  each  of 
Us  executors  £100,  but  directed  that.  It  they  declined  to  act,  the  same 
diould  merge  in  the  residue.  He  bequeathed  to  hit  wife  and  A.  J. 
annuities  of  £200  and  £1  SO  respectively,  charged  on  portions  of  his  real 
estate,  and  pecuniary  legacies  of  £200  ud  £ltO  reapeetlvely  over  and 
above  the  annuitlea  He  gave  to  his  youiwer  obildren  legacies  with 
Interest  thereon  till  paid  off,  and  appointed  C.  tlleir  guardian,  whom  he 
directed  to  receive,  and  apply  for  their  maintenance,  education,  and 
advancement,  as  C.  should  think  expediant,  the  income  ot  the  legadca 
during  their  minority ;  and  he  empowered  C.  to  raise  by  chai^  or 
mortgage  of  his  real  estate  a  portion  ot  the  legides  not  exoeedtng  £M)0 
for  the  advancement  of  any  younger  child.  He  created  a  trust  term 
in  oertain  ot  his  lands,  to  secure  the  annuities,  and  direeted  that  the 
term  ahonld  cease  when  the  trusts  thereof  were  satisfied;  and  be  da- 
Tlsed  the  lands  subject  to  the  term  and  all  other  Us  rsal  and  leasehold 
estate,  and  the  resktae  (if  any)  of  his  personal  esute  to  his  eldest  son. 
The  testator's  will  alao  contained  a  clanse  that  In  ttie  event  ef  any  ot 
the  younger  sons  besoming  entitiad  to  the  tesutor's  reel  estate,  the 
l^adea,  both  original  and  accruing,  bequeathed  to  him  or  them  should 
be  divided  amongst  the  other  younger  children.  By  a  codicil  the  tes- 
tator bequeathed  to  his  eldest  son  a  pecuniary  legacy  over  and  above 
the  bequests  made  to  Um  In  the  will,  and  charged  upon  the  whole  of 
the  tesutor's  freehold  and  personal  estate,  In  priority  to  tbe  annuities 
bequeathed  hj  the  will  t—Betd,  that  the  legacies  to  the  tesutor's 
younger  eUlch«D  were  not  chai^ged  cm  Us  real  atttta—Jema  v.  Jone$ 
(Ch.),  9  L.  R.  Ir.  489. 

t— Where  a  teautor  by  his  will  dtaracted  the  rents  of  his  real  esUte  till  sale, 
and  after  sale  the  interest  of  the  proceeds,  to  be  applied  In  payment  ot 
such  or  so  much  of  the  legacies  "hereinafter  bequeathed "  as  bis  per- 
tonal  estate  would  be  insufllclent  to  pay,  and  I9  his  will  bequeathed  a 
number  of  pecuniary  legacies,  and  by  a  codicil  of  subsequent  date  gave 
some  other  legacies:— i/e/d,  that  the  word  "hereinafter  "  confined  the 
charge  to  the  legacies  given  by  the  wUL— OUIooly  v.  Pluntetl  (Ch.),  9 
L.  B.  Ir.  324. 

OHAHITABIiE  BEQUEST  —  [And  te»  Hoxastic  Oxoix  —  SxoxiT 
TacsT  ] 

1— A  testatrix  beqooathed  to  the  EepresenUtive  Church  Body  £1.000,  £600 
thereof  for  the  parish  church  of  L.,  and  £&00  for  the  R.  Chapel,  upon 
tmat  to  invest  same  as  they  should  think  bert,  and  to  pay  tbe  annoal 
Income  ot  the  last-mentioned  £600  to  the  chaplain  ot  the  R.  Chapel  at 
the  time  of  her  decease  during  his  life,  and  to  his  successors  In  ssid 
chaplaincy.  By  a  subsequent  codicil  the  tesutrix  made  the  following 
bequest: — "  I  bequeath  to  my  dear  friend  the  Rev.  B.  G.,  chaplain  of 
the  R.  Hospital,  the  siun  ot  £300  for  his  own  personal  use,  and  over 
and  above  and  independent  of  the  bequest  made  by  a  former  codicil  in 
favour  of  the  chaplain  of  the  said  Bospltal,"  At  the  dataa  ot  these 
aorthilsand  at  the  death  of  the  testatrix,  tbe  Rev.  B.  O.  was  chaplain 


to  the  R.  Chapel,  attached  to  tbe  B.  Hospital,  but  he  ahortiy  aflor- 
wards  resigned  his  chaplaincy  :  —  0(!2<f,  that  the  £S00  legacy  for  tbo 
R.  Chapel  was  intended  by  the  tesutrlz  ss  an  endowment  tor  tho 
chapel,  and  not  as  a  gift  for  the  personal  benefit  of  the  clergyman  who 
filled  the  office  ot  chaplain  at  ner  death ;  and  that,  therefore,  ths 
inoeme  of  that  legacy  was  payable  to  the  Rev.  B.  6.  so  long  only  aa  ha 
eoi^lnued  in  the  otBoe  of  chaplain,  and  ceased  to  be  payable  to  him 
upon  his  realgnatloa — M&ion  v.  Th*  RtprtiaUativt  Ckura  Body  (Ch.), 
9  L.  R.  Ir.  1. 

2— D.i  by  his  will  msde  In  1876,  devised— In  the  event,  wUch  happened,  ct 
his  dying  without  leaving  issue—  his  freehold  lands,  except  a  portion  then 
in  the  tenancy  of  his  brother  C. ,  and  as  to  the  excepted  portion,  after  the 
death  of  C.  without  leaving  Issue, "  to  the  use  of  the  Most  Rev.  William 
Oelany,  Roman  CatboUo  BUmp  of  CoA,  or  other  the  Roman  Catbolie 
Blahop  of  Cork  for  the  time  being,  in  trust  for  tbe  Sisters  of  Biercy  at 
Bantry."  The  testator  then  left  the  rcsMne  of  Us  property  to  Us 
exeeuton  and  trustees  upon  trust  (among  other  charitaUa  bequeata) 
to  pay  "  to  the  Most  Rev.  William  DeUny,  Bishop  of  Cork,  or  other  tbo 
Roman  Catholic  Bishop  of  Cork  for  the  time  being,  .  .  .  £1,000,  which 
I  direct  forthwith  to  be  applied  by  Um  for  the  benefit  ot  the  Convent  of 
Mercy  at  Bantry,  in  the  County  of  Cork,  the  good  Sisten  of  which  are 
requested  to  apply  the  ssme  in  and  to  such  charitable  purposes  as  they 
deem  most  usaul."  By  a  codicil  the  tesutor  further  bequeathed  "to 
the  priest  who  shall  ha  the  Abbot  ot  Mount  MoUeraf  Monastery,  in  the 
coimty  of  Waterford,  at  the  time  of  my  death,  the  sum  of  UO."  D. 
died  in  Ib79,  and  It  was  proved  that  at  the  time  of  Ua  death  the  Sisters 
ot  Mercy  at  Bantry  numbered  about  ten  or  twelve,  and  that  tfaa 
objects  of  theslBterhood  were  essentially  chariteble:— jTsU;  by  Ormaby, 
J.,  and  by  the  Court  of  Appeal,  that  tbe  trust  ot  the  lands  In  favour  of 
the  Sisters  was  valid,  ss  one  siinply  tor  tbe  Individual  huUes  who  at  tbo 
testator's  death  filled  the  character  of  Sisters  ot  Mercy  at  Bantry. 
Per  Law,  C. :— The  words  "  for  tbe  time  being  "  were,  tbongh  perhsps 
inaccurately,  used  by  the  testator  aa  pointing  merely  to  tbe  time  of  Us 
death ;  but  even  if  these  words  Involved  tbe  crestion  ot  a  perpetuity 
the  gift  ooidd  be  upheld  as  chariuble,  on  the  authority  fit  CSoclJ  v. 
Mamurt  (L.  R.  12  Bq.  £74),  inasmach  as,  though  DO  chariuble  pur- 
pose vras  suted  in  connexion  with  the  devise,  it  was  a  ^ft  to  a  voliu- 
tary  society  oxMing  for  charitable  purpoats.— A  r*  Oelamt'e  Etat* 
(App.),  9  L.  R.  Ir.  286. 

CODICIL— [&s  CHAsaa  ok  Rxal  Bstatx- BxTOOtnoa  or  Wiu.] 

COUXCTOR-OENERAIr— {AM  Ezxcftoh.] 

COUJSION— The  XlVth  Article  ot  Uie  "Sailing  R<«alatians f or  Pre- 
venting Collisions  at  Sea  "  (Issued  In  AuRust,  1879,  under  the  2S  A  M 
Vk^  0.  63,  and  which  came  Into  force  on  the  1st  September,  1880), 
provides  {inter  aUa) ;  (a)  A  ship  wUch  is  nmning  frae  shall  keep  out 
of  the  way  of  a  sMp  whidi  is  oloee-hauled.  (c)  When  both  are  running 
free,  with  the  wind  on  different  sidea,  the  sUp  which  has  tbe  wind  on 
the  port  side  shall  keep  out  of  the  way  of  tbe  other.  (<)  A  sh^  wiaieh 
has  the  wind  aft  shall  keep  out  of  the  way  of  the  other  ship.  A  colli- 
sion took  place  in  January,  1881,  between  two  sailing  vesaela,  tbe  P. 
and  tlie  S.,  which  were  cniaaing.  The  Court  having  come  to  the  con- 
clusion, upon  conflicting  evidence,  that  the  S.,  though  not  strictly 
"claae-hauled,"  was  not  ^running,"  and  that  she  was  "  free  "  at  meat 
two  poinu,  the  wind  being  at  farthest  on  her  beam,  vrhlle  the  wind 
was  at  most  on  tbe  quarter  of  the  P.,  almost  certainly  not  more  than 
three  poInU  from  her  course,  and  in  all  probaUUty  very  nearly 
'•  tiX," -.—Held  (affirming  the  decision  of  the  Judge  of  the  Court  of 
Admiralty),  that  the  H.  was  "close-hauled,"  and  that  the  P.  had  the 
"wind  aft," both  within  the  meaning  ot  the  Article,  and  that  ttaa  P. 
waa,  therefore,  bound  to  have  kept  out  of  the  way  of  the  B.,  and  inM 
solely  to  blame  for  the  eolllsion.  If  tbe  windbeatany  lataangMthaa 
forty-five  degreea  with  the  line  of  a  vessel's  keel,  it  Is  a  wind  "aft" 
within  the  Article.— 2te  Primteer  (App.),  9  L.  R.  Ir.  10». 

CObONIAIj  COUBT- [Sse  Fbobatx.] 

COHPAMT-[And  fee  AxxifDiisirT—  Coxtbjbotobt — HnsmcaxitTA- 
noH— Railwat  CoHrAmr.] 

A  company  was  formed  with  a  nominal  capital  of  £160,000,  divided  Into 
fifteen  tiiousand  shares  of  £10  each,  of  which  £6  per  share  waa,  accord- 
ing to  the  articles  of  sssociaUon,  to  be  paid  on  allotment,  and  tbe 
balance  at  such  time  as  the  directors  should  think  fit.  Article  21 
authorised  the  Board  to  receive  from  any  member,  willing  to  advance 
It,  all  or  part  of  the  money  due  upon  the  shares  held  fay  Um  beyond 
the  simu  called,  and  to  pay  interest  on  tbe  money  so  psdd  In  advance 
at  such  rate  as  should  be  agreed  oa  All  tbe  capital  waa  tuhscrihed  for, 
and  £6  per  share  paid  thereon.  Five  thousand  shares  were  allotted  to 
M.,  and  £6  per  share  duly  paid  by  him  on  allotment.  M.  paid  in 
advance  the  further  sum  of  £6  on  each  of  bis  five  thousand  sbarea, 
under  an  agreement  with  tfaa  board  that  the  sum  so  advanced  sboold 
carry  Interest  at  £(!  per  cent,  until  the  whole  of  the  espltal  ef  tbe  Com- 
pany should  be  called  up.  No  farther  call  bad  beien  made  on  the 
shareholders  beyond  tbe  £5  per  share  paid  on  allotment  No  profits  had 
been  made  by  tbe  Company  In  a  certain  year,  and  a  year's  Interest  was 
due  upon  the  sum  advanced,  by  M.,  to  enforce  payment  ol  which  tbe 
action  was  brought:  — 0eM,  that  M  waa  entiUed  to  reoover  from 
the  Company  the  interest  due,  as  a  debt  payable  out  of  the  general 
assets  of  the  Company,  including  ita  available  capital,  and  not  mordy 
out  of  proflta.  In  re  Jfaliotial  nmdt  Amtnatte  Company  (10  Ch.  DIv. 
118}  commented  on  and  dlaUnguisbed.— i>(a«  *.  MarUn  (Oh.),  9  U  B. 
Ir.  498. 

COMPUIiSOKT  PURCHAJSE-C&e  Costs.] 

COMDITIONAIi  CONTRACT— (See  Vxkdob  abd  PncBASBB.] 

CONSmOM B  OF  SALE— [5<«  Vxxvob  axd  Fitbchasxb.] 

OONSIOERATION— [<Sse  MnBWVBsanATioir— VounttABi  Dsio.] 
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IX 


OOZfmf  OENT  QIFT — A  testator  derlaed  and  bequeathed  certain  free- 
hold and  leanhold  property  upon  trust  inter  alia  to  paj  two  annuities 
to  J.  A^  to  whom  he  also  bequeathed  a  legacy  of  £1,000,  payable  out  of 
bis  personal  estate ;  and  by  a  sufaeequent  clause  In  his  will,  the  testator 
directed  that  the  bequests  by  annuity  and  le^aoy  tor  J.  A.  should  not 
become  payable  or  Test  In  him  until  he  should  have  attained  the  age 
of  twenty-flve  years ;  nor  then,  unless  he  should  have  conducted  him- 
self to  the  iatisCaction  of  the  trustees  of  the  will,  who  were  empowered 
In  the  meantime  to  pay  and  adrance  such  part  of  the  provision  so  made 
for  J.  A.,  either  out  of  the  annuities  or  principal  of  the  legate,  for 
his  maintenance,  education,  and  advancement,  as  they  might  think  lit ; 
and  the  testator  directed  that  J.  A.  should  be  brought  up  a  Protestant; 
and  that  In  the  event  of  misconduct  on  his  part,  or  of  hia  not  continuing 
a  Protestant,  the  annuities  and  legacy,  or  such  portion  thereof  as 
should  remain  undisposed  of  and  u^ppropriated,  and  save  such 
portion  thereof  as  should  be  neceflary  for  his  actual  support,  shgjdd 
go  over  upon  certain  charitable  trusts  therein  mentioned.  The  tesf  /[ 
also  directed  that  J.  A.  should  not  have  any  power  to  dispose  4  or 
incumber  said  bequests  or  legsdes  until  ho  should  have  attained  twenty- 
five,  and  have  become  otherwise  entitle  1  to  them  as  aforesaid.  J.  A. 
survived  the  testator,  and  attained  twenty  one,  but  died  under  twenty- 
flve  years  of  age: — ffeld^  upon  the  construction  of  the  will,  that  the 
word  *'  vest "  must  be  Interpreted  in  its  primary  meaning,  and  could  not 
be  construed  as  referring  merely  to  the  time  of  payment ;  and  that  the 
gifts  of  the  legacy  and  of  the  annuities,  even  so  far  as  they  were 
payable  out  of  persona]  estate,  were  contingent  on  J.  A.'s  attaining 
twen^-five.— drwM  v.  Wiltim  (.Ch.),  L.  E.  Ir.  218. 

COIfT&iLOT— [Sw  AOBIEIIIIIT  FOK  LBUE— LiTBOOKAPRtC  8T0XU— 
MiSRKPRESUITAnON— SPIfinO  FSIFOBIUIICB— VxRDOB  AnD  POB- 
CBASEB— VOLUKTABT  DeBD.] 

OOM  TKIB  U'rORT—  8 .,  B.,  and  O.  signed  the  memorandum  of  sasodatlon 
of  a  projected  company,  by  which  they  agreed  to  take  one  share  each. 
They  alao  signed  the  articles  of  association,  which  provided  that  they 
and  certain  others  should  be  the  first  directors  of  the  conf^umy ;  that 
the  qualification  of  a  director  should  be  the  holding  of  twenty-five 
shares;  and  that  the  efBoe  of  director  should  be  vacated,  if  at  any  time 
an  exlatlng  director  should  cease  to  hold  twenty-fixe  shares.  They  were 
described  as  directors  in  the  published  prospectus ;  Cook  rart  in  carrying 
OB  the  business  and  trading  of  the  oonoem;  acted  as  directors;  and 
attended  the  meetings  of  the  board  until  the  company  was  wound  up : — 
Held,  that  the  qnalUcatlan  clause  was  not  limited  to  future  directors, 
that  it  applied  to  8..  B.,  and  O^  and  that  they  were  liable  to  be  put 
on  the  list  of  contrlbutories  for  twenty-flve  shares  each.— /a  rs  BtUom 
HoUt  Company;  aiaclc,  Bfrns,  and  Outn't  Cat  (Ch.),  »  L.  B.  Ir.  MS. 

OONVEBSION— 1— In  a  mortgagee's  sirit,  instituted  in  the  late  Coart 
of  Equity  Exchequer,  for  foreclosure  and  sale,  against  R.  L.,  the  owner 
in  fee  of  the  mortgsged  lands,  a  decree  was  made  that,  in  default 
of  payment  within  the  usual  time,  the  mortgsgsd  lBnd^  or  a  competent 
part  thereof,  slionld  be  sold,  and  that  out  of  the  proceeds  of  the  s  de 
the  plalntUTs  mortgage,  and  certain  other  Incumbrances,  should  be  paid 
oO,  and  the  remainder  (If  any)  should  be  {nid  to  R.  L.;  and  that  If  any 
part  of  the  mortgaged  lands  should  reooain  unsold,  the  same  should  bs 
reconveysd  to  R.  L.  More  than  a  competent  part  of  the  lands  were 
sold,  and  a  surplus  remained  after  payment  of  the  plaintiff  in  that  suit 
and  the  other  Incumbrancers.  K.  L.  made  two  applications  to  the 
Court  as  to  the  Investment  of  this  surplus  fund ;  and  the  second  of 
these  applications,  which  was  to  have  the  fund  Invested  In  Government 
Stock,  ivas  gtantiMi,  and  the  fund  so  iovested.  Mo  further  proceeding 
was  ever  taken  as  to  the  fond  until  the  present  aetkm,  and  the  dlvi- 
dendson  the  Stodt  had  been  from  time  to  Hme  lodged  bgr  the  Aooonntant- 
Oeneral  to  the  credit  of  the  Equity  Bxcbaqner  suit.  B.  L.  was  long 
since  dead.  An  action  having  been  brought  by  B.  L.'s  administrator 
de  bonti  lum  for  administration,  and  dalrajng  the  fund  in  Court  as  his 
personal  estate  as  against  the  heir-at-law  of  R.  L.  :Stl<t,  that  the 
capital  of  the  fund  was  to  be  deemed  a  portion  of  the  real  estate  of 
B.  L.,  and  to  have  descended  as  such  to  his  helr«t-law.— &»((  t.  Scott 
(Oh.),  9  L.  R.  Ir.  367. 

1— By  marriage  settlement,  a  sum  of  money  waa  vested  In  trustees  upon  trust 
to  lay  out  the  same  In  tbs  purchase  of  real  estate,  to  be  held  upon 
certain  trusts,  ondsr  wUch.  In  the  events  which  hsppensd.  A.,  as 
«nly  son  at  the  marriage,  became  absolutely  entitled.  Ther«  was  one 
son  only  Issne  of  the  marriage,  who  was  found  a  lunatic  by  InquMtioB, 
and  died  intestate  and  unmarried.  The  money  had  not  been  laid  out 
In  the  purchase  of  r»al  estate,  but  was  invested  on  a  mortRage ;  and 
pursuant  to  an  order  tn  the  lunacy  matter,  expressing  that  it  was  for 
the  benefit  of  the  lunatic  that  the  mortgaged  debt  should  be  called  in, 
the  fund  was  transferred  bj  the  representatives  of  the  mortgagor  (who 
was  also  the  surviving  trustee  of  the  settlement)  into  Court  to  the 
credit  of  the  lunacy  matter,  together  with  other  moneys  admittedly 
personalty,  and  remained  to  the  asms  credit  unsegregated  until  the 
death  of  the  lunatic; — Hetd^  that  the  (Und  was  to  be  treated  as  personal 
estate  of  the  Itmatlo,  and  that  upon  Us  death  it  passed  to  his  personal 
represeiiUtive^-Jfgwioy*  v.  ilTotea  (Ch.),  8  L.  R.  Ir.  262. 

COSTS— [ind  f  ADHiiiisTBanoi— Baxxbitptot— SoucnoB's  Libm- 
Vbxdob  asd  Pdbcuasxb.] 

1— Though  the  Probata  Division  has  JorisdioUosi  to  award  tha  psyment  of 
the  costs  of  litigation  in  that  bivlsian  out  ci  the  personal  estate  of 
the  deoeased,  the  Chancery  Division  ha^  jnrlsdictlon  in  the  adminis- 
tmtkm  of  assets  to  regulate  the  order  and  priori^  in  which  snob  costs 
are  to  be  paM.  When  a  contest  for  priority  srcas  between  pecuniary 
legateee  and  parties  who  had  been  awarded  by  a  Judgment  of  the  Pro- 
bata Division  eoiu  of  contentious  praoeedlags  to  be  psid  out  of  the 
assets,  upon  the  persctul  estata  proving  Insufficient  for  the  discharge  of 
both  coats  and  isgades:  -HM,  that  the  costs  swarded  by  the  Probata 
Dlviskm  should  be  paid  In  priority  to  the  legsclsB.  «n»Ms,  the  cUlms 
of  creditors  would  not  be  pcstpoae't  to  costs  of  contentious  Utigstlon 
betwaen  le«at«es  or  next-of-fcla.— fiWso^r  v.  PlunitU  (Ch.),  >  L.  B.  Ir. 
SH{  16  Ir.  L.  T.  *  8.  J.  187. 


2/-Order  for  taxation  and  payment  by  the  respondent  ol  eeats  already 
-  incurred  In  a  pending  suit  by  a  wife  for  divorce  a  mmta  et  tlioro,  and 
that  the  future  coats  of  the  petitioner  be  referred  for  taxation  do  die  in 
diem,  and  that  the  taxing  master  do  ascertain  and  report  what  Is  a 
snfAcient  sum  to  be  paU  into  Court  by  the  respondent,  or  what  Is  a 
suffldent  security  to  cover  the  petitioner's  costs  Incidantal  to  th*  triaL^ 
M-DomU  T.  ItDomil  (MaL),  9  L.  R.  Ir.  S47. 

8— Three  distinct  parts  of  an  estate,  belonging  to  the  same  person  as 
tenant  for  life,  were  taken  by  three  several  railway  companies,  under 
their  compulsory  poweia.  The  purchase-money  payable  by  each  com- 
pany was  paid  into  Court,  and  pjtitloiu  being  presented  for  investment, 
one  of  these  became  attadied  to  the  Rollsand  the  othertwo  to  the  Vioe- 
Chancellor's  Court  Two  of  the  compsnles  were  afterwards  amalga- 
mated. Three  motions  for  payment  in  dlsdiarge  of  an  incombrance 
were  served  on  behalf  of  the  tenant  for  life  in  the  three  matters,  and 
the  matter  attached  to  the  Rolls  Court  having  been  transferr«d  to  tha 
Vice-chancellor:— ^sld,  that  only  the  costs  at  two  motions  sbould 
be  allowed.  Beli,  also,  that  the  costs  should  be  borne  by  the  sub- 
sisting companies  moielively.  —  7a  re  The  Ifidlatid  Great  Weetem 
Railway  (,/reiand)  Company ;  Bz  parte  Lord  DUUm.  In  re  the  SUgo  and 
Sallaghaderrem  Railway  Company ;  Kx  parie  Same.  In  re  The  Oreat 
Northern  Railway  Company;  Bx parte  Same  (Ch.),  9  L.  R.  Ir.  18. 

4— Tmst  estate  in  Utigatian;  Impoalng  coats  upon Re  Keely't  Tnuti  (C3i.), 

16  Ir.  L.  T.  A  S.  J.  401.  [See  com.,  snd  oasss  collected  by  the 
pn!aentwriter,<6.387,401,41S;/is(rain«ran'f  niu(t,l(6,  298;  Richard- 
ton  V.  Grubb,  ib.  688;  Dryden  v.  Dryden,  4  Austral.  L.  T.  26:  9  Ir.  L.  T 
427.— a  If.  A]  ' 

OOUMTlf  OOUBT-CdM  AniansTBATioa— ArPBAL— PABdnoK.] 


DAHAOES— [Ass  Bncrna  PsBroBiiAitCB.] 

DEATH— [.^nd  «ss  IxrAxr.] 

Presumption  of ;  afasenoe  for  over  seven  years;  advertisements;  grant  of 
letters  of  administration ;  eridenoe  of  death.— As  Keary't  Tnute  (Ch.), 
16  Ir.  L.  T.  *  8.  J.  U7.  [8m  ooia,  bgr  the  present  wrttar,  (ft.— 
B.  N,  B  ] 

DBCIJtBATION  OF  TRUST— [Ass  Voluktabt  Dbbo.} 

DECREE  -{See  Aptbai.— Coxvbbsioh— PABTtnos.] 

DEED — {And  $ee  Rxoistbt  Acts  — Volcktabt  Dbed— Watbb.] 

An  unstamped  deed  oonrejing  a  house  of  the  grantor  upon  trust  to  apply 
the  profit-rent  to  the  payment  of  two  life  annuities  remained  in  his 
possession  until  his  death.  It  was  signed  and  sealed  by  him  ;  and  the 
attestation  clause  stated  that  It  waa  signed,  sealed,  snd  delivered  by 
him  In  the  preseiwe  of  two  witnesses,  one  of  whom  said  that  be  remem^ 
bered  wltneaalng  the  deed,  that  the  grantor  after  signing  put  It  Into 
his  pocket,  not  delivering  it  to  anyone;  but  he  could  not  recollect 
whether  the  grantor  said  that  be  signed,  sealed,  and  delivered,  or  used 
any  words  on  the  occasion.  Subsequently  the  grantor  conveyed  the 
same  house  by  a  deed  duly  executed  and  stamped,  upon  triMts  Incon- 
sistent with  the  former  deed ;  and  by  his  will  made  the  next  day  he 
devised  the  house,  "subject  to  two  lif a  annuities  charged  ther«on  by 
me."  By  a  codicil  he  made  another  provision  for  one  of  the  annui- 
tants •.—Held,  that  there  waa  sufBdent  eridenoe  of  the  deUtatr  of  th« 
flnt  deed,  and  that  It  prevailed  over  the  second.— fsoiu  v.  Orin  (Ch.), 
« L.  R.  Ir.  639.  '         ' 

DEBORIPTION— [&s  Cbabob  ob  Rbal  Bstatb— Niw   Tbostbb— 

RSCtTAI.8.] 
DIRECTOR^SSS  COBTBIBOTCBT— MiSBBrBBSBBTATIOX.] 

DIVORCE— [5as  Costs.] 

DOBnCUa— [Aes  Admibutbatiox- Pboiatb.] 

E 

EASEICBMT- [Sas  Watbb.] 

ENDOWMENT -[As  Cbabitabli  BBqnm.] 

EHORAVER  -  [As  LrrBOOBAFBic  Btoicbs.] 

EQinTABI.E  IIOBTOAOE-[aM  Rboistbi  Aom] 

ESTATE  FOR  UTB-iSee  Powsx.] 

BSTOPPBZ.-C1SSS  Fabtitios.] 

EVIDENCE— [Ass  Dbatb — Pabtitiob— Pbobatb— 8ba4B0B»— Sbcbbt 
TausT.] 

EZECHTIOK  OF  POWER— [As  Powxb.] 

EXECUTION  OF  WHiIa  -A  tesutor,  hi  the  presence  of  two  subscribing 
witnesses,  alHxed  a  seal  stamped  with  Us  Initials  to  his  will,  which  waa 
entir.'ly  written  by  Umselr,  placed  his  finger  on  the  seal,  and  ssid, 
"This  is  my  hand  and  seal":— ffeM,  that  the  will  waa  suffldeatlj 
signed  by  him.— /n  lAs  Ornxb  </ Ansrson  (Pro.),  ( I4.  B.  Ir.  44t. 

EXECUTOR— [<i>Kf  MS  Adhhistbatiob.] 

1— The  appointment  of  ah  executor  veats  in  him  all  the  personal  estate  of  tha 
tssutor;  aitd  U  any  part  (after  payment  of  the  funeral  expenses  and 
debts)  remain  undiiposed  of  by  the  will,  it  vests  tn  tho  executor  bene- 
ficially, if  there  be  not  any  next-of-kin  of  the  deceased  ;  but  wherever 
it  sufficiently  sppears  on  the  faoe  of  the  will  that  the  testator  did  not 
Intend  the  executors  to  take  the  suiplu^  they  are  deemed  trustees  for 
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thoM  OD  whom  the  tew  would  CMt  the  aorpliia  in  OMe  of  a  complete 
Intastecy ;  and  this  is  ao,  whetfaer  the  executors  are  ezpreuly  oalied 
executors  in  trusty  or  anj  other  exprewioni  oocor  showing  the  ofBeo 
only  to  be  intended  for  them  and  not  the  beneficial  Interesi,  A  tee- 
tator,  after  giving  a  nomber  of  peeunlai7  legacies,  some  of  which  in- 
TolTed  the  performance  of  active  trusts  on  the  part  of  his  **  executors,** 
appointed  A.  B.  and  C  "execnton  and  tmateea  of  this  my  will.**  The 
idll  contained  a  clause  proridlng  for  abatement  of  the  legadee  in  case 
ot  a  deficiency,  and  no  residuary  gift ;  but  on  tlie  teatator's  death  there 
was  a  ooDslderible  sorplus:— ^e^  (by  SulllTan,  M.R.,  and  by  the  Court 
of  Aiqppeal«  afllrmlng  Us  decision),  HoMt  tba  executors  were  not  bene- 
fletelly  entitled  to  tibe  undiq;>osed  of  residue.  Obaerrations  of  Halins, 
y.O^  In  Room  r.  Chalk  (49  L.  J.,  N.  8.,  Ch.  63fi)  upon  Braddtm  t. 
Farrand  (1  Ross.  87),  commented  on.— ZHSon  t.  SstUy  (App.),  9  L.  B. 
Ir.TS. 
S^The  exeentrix  of  a  dooeased  person  granted  to  the  Collector-General  of 
Rates  in  Dublin  a  mortgage  of  the  i»t»perty  of  the  deceased  to  lerure 
A  sum  dne  for  municipal  rates,  which  had  partly  aocraed  In  the  lifetime 
of  the  deceased  and  partly  after  bis  death.  In  respect  of  property  held 
bj  the  executrix,  and  for  which  she  was  rated  in  her  representatlTe 
capacity  :-~ir«Itf,  that  the  mortage  was  properly  granted  by  the 
•xecotriz  for  the  purposes  of  administration,  and  was  therefore  dfeo- 
ttre  as  a  duurgo  upon  the  assets.  i7«<d,  alao,  that  the  Collector-General 
has  power  to  take  a  mortgage  for  municipal  rates,  and  that  such 
■eourlty  at  least  as  against  the  mortgager,  is  valid  and  enforcUde.— 
ZhugtoM  T.  Dougtag  (Ch.),  9  L.  B.  Ir.  M8. 

BaUnrSBATIOXr  of  REAX.  estate  — a  tei4ator  devised  and 
bequeathed  all  his  proper^  to  trastees  upon  trust  in  tiujlnt  imtewea, 
to  pay  off  a  mortgage  debt  aflfeetlng  certain  lands  iriilch  he  had  ia- 
hertted  from  the  mortgagor ;  and  also  all  other  bis — the  testator's — 
debts,  funeral,  and  testamentary  expenaea,  and  them  to  oonvey  oertaln 
premises.  Including  portion  of  the  mortgaged  lands,  to  one  J.  M.,  in 
aonsidvatLon  of  a  specified  sura  of  money  and  a  perpetual  rentchurge. 
He  gare  dlreotloas  to  Us  trustees  as  to  the  leadng  of  the  remaining 
pornons  of  the  mortgaged  lands.  The  will  contained  a  reaidnary 
gift:— ^0id;  that  the  testator  had  adopted  the  mortgage  debt  as  Us 
owfi,  and  tbat  the  will  disclosed  an  Intentioa  Ihat  the  debt  should  be 
astisfled  out  of  the  testator's  personal  estate,  In  exoneration  of  the 
mortfaged  tends.— £«yMeUi  v.  JtOkmghUn  (Ch.),  9  L.  R.  Ir.  406. 


FRAUD— [Am  UiSBKPBunrTATiov.] 
. 8TATU1 


FRAUXML  STATUTE  OF— C'Sm  AoMtumr  rom  Lbasb 
K»  Pi 


—  TnrDOB 


^IFT—iSm  Oonzvaure  Oin— YOLinrrAmT  Dbi».j 
OUABBIAJtf— C'9f*  Cbabob  ok  Bbax.  Rsx&ib.] 

H 

BUSBAHD  AND  WIFE— [A«s  AmaxFATxov- Cons.] 


mFAlfT— [ilii4  MS  CHamos  ov  Rsal  EnAn— VoLuirtAKT  Dsja>.] 

When  the  next  friend  of  an  infant  plaintiff  dies  pending  the  action,  a 
now  next  friend  may  be  appointed  oo  an  ex  parU  motioii  in  Courts — 
Balg  T.  J)al9  (Cb.),  9  L.  K.  Ir.  388. 


JOUCT  TEITAMOT— A  testator,  who  was  the  proprietor  of  throe  hotels, 
after  redting  that  he  waa  part  proprietor  witn  another  of  the  8.  Hotel, 
owned  by  them  In  eqnal  shares  and  proportions,  share  and  share  alike, 
dbeoted  that  the  entire  of  his  hiterest  therdn  "shall  be  vested,  and 
beoooM  the  property  of  my  |ffesent  wife,  M.  J.,  for  her  own  beoeflt, 
and  for  the  benefit  of  my  two  sons  by  her,  tIs.,  C.  and  E. ;  and  my 
further  wish  in  this  re^»ect  is.  that  said  M.  J.  shall,  In  the  event  of  my 
decease,  oontinue  to  carry  on  the  bnslneM  of  said  B.  Hotel  until  my 
sons  G.  and  £.  shall  attain  the  reapectlTe  ages  oi  twmty-one  yean;  at 
wUch  pertoda  respectlTely  It  Is  my  widi  and  derire  that  my 'said  wife 
If.  J.  shall  make  over  one-third  of  such  Intereet  in  said  8.  Hotel  to  my 
said  sons  C.  and  E^  for  tli^  own  sole  and  s^iarato  use  and  benefit. 
He  bequeathed  another  hotel  to  two  other  sons,  **  in  equal  shares  and 
woportiona,  share  and  share  alike.**  E.  died  a  minor.  In  an  action  by 
tE.*s  administrator,  rtalming  his  shars  In  the  S.  Hotel  :—B*ld^  that  on 
E.'s  death  nnder  twenty-one,  the  testator's  widoir  and  C.  became 
entitled  to  K's  riMre  tagr  aurfifOCThip.— Jury  t.  Juiy  (Ch.),  9  L.  R.  Ir. 
S07. 


I«AMDM>BD  AMD  TEKAKT—iSm  AoBsnom  vos  Lbask] 
laEOAOT— {SmCbaboi  ov  RbalBstati-  CoirmogiraGirT— PmiouTT— 

**  RXSXDDB.'*] 

UTBOORAPBIO  STONES— F.  commenood  an  action  against  the 
firm  of  W.  A  Ca,  to  reoorer  from  them  lithographio  stone^  which  the 
firm  claimed  to  be  thvir  property.  Before  the  issue  of  the  writ,  F.  had 
riflr™*  III*  property  in  the  stones  to  J.W.,  snd  the  salt  was  sub- 
sequently by  uave  </  the  Court,  amended  by  making  J.W.  a  oo-fdaizih 
tiff  ;— iTeU;  Inr  Sir  E.  SnlllTaa,  M.R.,  that  F.  was  properly  retained  as 
a  jdalntUV.  F.  empk^rod  W.  A  Ca,  lithographers  and  engraverB,  to 
prhit  and  publish  coloured  drawing-books.  Their  contract  (a  rerbal 
(me)  was  that  F.  should  pay  the  artist  employed  to  prmare  the 
drawi^p;  that  the  firm  should  nvrodaoe  them  in  the  omwlng- 


books  in  wfaaterer  way  and  by  wfaaterer  crooeM  the  Ann  might 
consider  best  or  most  sidtable,  according  to  the  nature  of  the  seTeral 
drawings  or  otherwise,  whether  by  means  of  copper  or  sine  plates,  or 
lithographic  stones^  or  otherwise;  and  that  F.  ihould  pay  the  txm 
their  necessary  and  proper  chargea,  aooording  to  the  woi^  done,  ao  as 
to  oorer  all  their  outlay  and  expenditure  for  billed  lalxnr  or  oUmsv 
wise,  in  reproducing  the  (hvwings  either  iq»on  mctel,  stone,  or  wood, 
as  they  might  daade;  and' their  fahr  and  reasonable  proflte  as  en* 
gravMS  <Hr  lithographers,  for  their  knowledge,  skill  and  attention  In  so 
doing.  NoUiing  waa  stated  expreedy,  either  as  to  payment  for  the 
Uthograidiic  stones  by  means  of  which  the  drawinfp  were  to  he  re|in>- 
duoed,  or  as  to  the  right  or  proper^  In  soch  materiate;  but  It  waa 
understood  that  the  arrangement  was  to  be  on  the  same  terms  as  tiiose 
existing  at  the  time  with  reference  to  writing  oopj-hoak%,  which  F. 
bad  employed  the  firm  to  puUldi,  under  which  the  platea  and  other 
originals  connected  with  the  writing  oopy-boolo  were  admittedly  F.'a 
pnq^erty.  The  firm  reproduced  the  drawing-books  from  drawings 
fumlslied  and  paid  for  by  F.,  by  the  prooesa  of  chromo-llthography.  the 
first  stop  in  which  is  to  transfer  the  drawings  to  ^'mother**  stooea, 
which  of  themselves,  apart  from  the  artistic  woric  put  upon  them,  were 
of  little  value,  and  from  which  the  drawings  were  again  transferred  to 
working  stones,  which  latter  were  used  In  the  dlreot  production  of  the 
chromo-Utlwgr^ihs  In  the  dnwlng-booka  The  ffarm,  in  their  Involoee 
and  aooonnts.  charged  aad  were  paid  by  F.  the  cost  of  Che  materiate 
used  and  skilled  work  In  preparing  the  drawing-books,  but  not  for  tbo 
cost  of  the  mother  stones,  apart  from  the  artlsUe  work.  Held  (by  Sir 
E.  Sullivan,  H.R.),  that  the  original,  or  "  mother,"  lithographie  stonea 
were  the  property  of  the  pUintlfli',  and  the  Court  ordered  the  firm  to 
deliver  tbem  up  to  the  pladntlA,  they  having  offered,  and  ooaaenting 
to  pay,  the  actual  value  ot  the  stones,  apart  fran  the  artlaOe  work 
upon  them.  HetdtOa  a^ieBl  (afflmring,  with  a  variation,  the  Judgment 
below),  that  J.  W.  was  entitled  to  the  substantial  relief  granted,  but 
that  It  should  be  awarded  to  him  alone,  and  the  oonaequenttal  direc- 
tions modified  accordingly.  Per  Law,  C. : — AsmMs,  tiie  ardtr  giving 
leave  to  ametkl  ahould  not,  under  the  dronmstanoes,  have  been  made; 
Fluter  V.  Ward  (App^),  9  L  R.  Ir.  46& 

ZX>CKE  KXXfyB  ACT— A  testator  directed  that,  after  paymeot  of  aa 
annuity  of  £fiO  a  year  to  his  nephew,  the  rents  of  his  DnfaUn  pro- 
perty (which,  iQMD  the  construoUon  of  the  will,  was  held  to  mean  the 
testator's  chattels  real  in  Dublin)  should  be  applied  In  providing  a  fund 
for  the  paymmt  of  all  diarges  affecting  his  Dublin  property  at  Us  de- 
cease, and  that  if  the  fond  so  provided  riMxild  be  insufftdent  for  the 
purpose,  his  said  Dublin  property  vhould  be  charged  with  the  payment 
of  Uie  balance  of  soch  charges.  Two  mortgages  had  been  granted  by 
the  testator,  (me  of  which  induded  fee^elmple  property  and  ehattete 
real  of  the  testator  at  Dublin,  and  personal  eatate,  part  of  whlefa  waa 
qiectflcally  bequeathed ;  the  second  affected  the  same  property,  exerpt 
premIsM  at  Wood-quj^  (being  part  of  the  DnbUn  fee^slmple  peo- 
perty):  -  Held,  that  the  Dublin  chattel  pixipeily  was  oonstltnted  by  the 
will  a  primary  fund  for  the  payment  of  the  mortgages,  to  that  eztsnt 
excluding  the  opwation  of  Locke  King's  Act;  but  that  after  Its  ex- 
haustion  the  deficiency  should  be  ^iportioned  among  the  remalidng 
sebjecu  of  the  mortgsge.- C^ftolKs  v.  OorbailU  (Ch.),  9  L.  R.  Ir.  M0l 

UINATIO^Am  Cohtkbsxov.] 


aiAINTENANOE— C^Im  Covmrourr  Qirt.) 

mSBEPRESENTATZON-JT.,  betog  the  owner  td  mlOs  to  Corfc,  aid>- 

ject  to  a  mortgage  for  £S,000,  and  Indebted  to  a  bank  In  £«,000,  with 
the  view  of  forming  a  company  to  purchase  and  carry  on  the  faodneas 
of  the  mills,  contracted  with  S>  and  anothtf ,  merchanta  of  inflnenre 
and  position,  to  allow  their  names  to  be  put  forward  aa  directors  la 
consideration  of  one  hundred  and  fifty  paid-up  X6  sharea  of  tbe  cooi- 
nany  to  8.  and  one  hundred  to  the  other.  A  deed  waa  exemted 
between  truateea  for  the  bank  (who  had  agreed  to  pnrchaae  the  mort- 
gage), J.,  and  8.  and  C,  aa  trustees  for  the  projected  company,  whereby 
the  trostoos  for  the  bank  agreed  to  sell  and  convey  the  miU  premtees 
to  the  compaqy  when  formed,  for  £S,000,  to  be  peld  by  debentnrea  of 
the  Compaqy;  and  tbat  J.,  on  Uie  formation  of  the  oompany,  shooM 
asrign  to  it  all  his  stock-bntrade,  books,  debts,  Ac,  and  all  his  tartcrest 
in  the  mill  premises,  in  coneideratifm  of  two  thousand  five  hundred 
paid'Up  sharea  of  £6  each.  The  oompany  was  formed,  and  J,  and  B. 
were  two  of  the  directors;  and  the  articlee  of  assoctetlon  dedared  the 
above  agreement  binding  on  the  oompany,  and  directed  the  allotment 
of  two  thousand  five  hundred  paid-up  shares  to  J.  for  the  purchase  of 
the  good-will  and  stock  In-trade.  The  prospectus  stated  that  the  oom- 
pany had  acquired  *'the  very  valuable  concern  **— via.,  the  mill  pre- 
mlsea,  good-will,  Ac.,  deeorlUng  them,  **on  exceptionally  favourable 
terms— via.,  for  the  small  sum  of  £8,000,  payable  in  debentures,  Acl. 
and  one  thouaand  paid-up  sharea,  in  addition  to  which  the  vendor  wll! 
purchase  fifteen  hundred  diarea  fully  paid  n^  thus  potting  a  carii 
capital  of  £7,600  into  the  concern.*'  The  conqiany  waa  wound  np,  and 
the  [dalntlff,  a  sbareluUder,  sued  J.  and  8.  for  damagea  to  him  for  a 
false  representation  in  tbe  proapectus  aa  to  the  capital  of  the  company, 
and  the  suppression  of  the  contract  between  J.  and  8.  under  which  B. 
became  a  director.  Upon  the  trial  of  iaauea  of  fact  before  a  jury,  they 
found  that  there  was  a  contract  between  J.  and  8.  that  the  one  hundred 
and  fifty  shares  wer»to  be  paid  out  of  the  sharee  of  J.,  and  that  tbe 
pUlntlff  had  no  notioe  of  the  oontmot :— AsM  (1st),  that  the  statement 
In  tbe  proqiectus  as  to  the  capital  of  the  company  waa  fake  and 
fraudulent,  and  tbat  J.  and  8.  were  answerable  to  the  pltintlff  for  tt; 
(Snd),  foUowli«  BitiHvaa  v.  MiieaJfib  C.  P.  Dlv.  4M),  that  the  cco- 
trsct  was  within  section  88  of  the  Companies  Act,  1867,  and  tbe  ao^ 
pression  of  It  fnnn  tbe  pnMpeotus  fraudulent  under  that  aectloa; 
(Srd),  that  J.  and  8.  riiould  pay  the  plaintiff  tiie  sum  paid  hj  him  for 
\i&B  aharesi  On  appeal.  Law,  C,  Deai^  and  FiUOibboa,  L.J  J.,  afflrmed 
tbe  decree  of  the  Master  of  the  Rolls,  on  the  ground  of  tbe  actual  mla- 
ropreeentatkm  and  suppresdcm  in  the  prospectus,  but  without  giving 
any  o|dnion  upon  the  ooDstmotitm  of  section  38  of  the  Companisa  Act, 
18«7.-/ufY  V.  Aefor  ^App.) ,  9  L,  R.  Ir.  Mi, 
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XI 


ttONASTIO  OftOBB  -The  praUUtlon  ol  monauls  bodtaa  in  the  Ronua 
Catholio  Ballet  Act  kppUet  to  saah  bodle*  u  nttled  in  tlie  realm 
after  the  paadng  of  the  Aot  u  well  a*  to  thoae  vho  were  than  re- 
dding in  It :  —SM,  therefore,  that  a  trust  lor  the  benefit  of  a  ofauroh 
belonging  to  the  V.  Order,  who  oanie  to  Ireland  in  I8S8,  baring  left 
it  In  1690.  and  vlio  are  boond  by  religions  or  monastie  rows,  la  void.— 
Liiton  V.  Ketgan  (Ch.),  9  L.  B.  Ir.  Ul. 

MORTOAOE— <8m  BzxoinoR— Bxohmutiox  or  Rul  Estate— Lockk 
Kna's  Act — Biqistbt  Aoia.] 

MOTIOW-taM  Cosm] 


MBW  TUU8TBU  —Order  appointing  trustees  of  a  settlement,  one  of  the 
tnatet*  named  in  It  residhig  parmanentl;  abroad,  and  the  other  baring 
been  wronglj  described  In  &  settlement.— In  re  /nc<a'<  Trml*  (Cb.), 
»L.a.Ir.l». 

MBZT  ntUSHI>—[Sss  brurr.] 

NEXT  OF  KIM— [Am  AsxmsTRATiOii.] 

NOTICE— C<Sw  Hbqisist  Aoia.] 


-[<Sw  LmoGBarHic  STons.] 

PABTl'l'lOM— In  an  equity  drU  IdU  for  partition  of  certain  lands,  the 
plaintiff  gave  In  eridance  a  dvil  Mil  decree  in  ejectment,  obtained  by 
him  against  the  same  defendant,  which  declared  the  plaintifl  entitled 
to  the  poaseaalon  of  an  undlTided  moiety  of  the  same  lands.  The 
county  court  judge  decided  that  the  ejectment  decree  was  ooncinsiTe 
evidence,  ss  against  the  defendant,  of  the  plaintiff's  dtle  to  an  nn- 
dlrided  moiety  of  the  lands,  and  refused  to  allow  the  defendant  to 
dispute  such  title,  and  made  a  decree  tor  partition :  —RtU,  upon 
upeal,  that  the  decision  of  the  county  court  judge  was  right. — Demit  r. 
Kuamn  (Cb.),  9  L.  R.  Ir.  188. 

PATBHT  FBOM  THE  OBOWM— [As  Sia-skobc.] 
POUOT  or  IN8liaAMCB-[&<  "RurnnB."] 
POWER  -  lA»d  sss  CaiBOB  ox  Rbu.  Estatb  — CorrraoBn  Otrr.] 
1'— A  testator  dnlsed  a  farm,  with  all  the  stock,  Ac,  share  snd  share  alike, 
to  hla  son  aad  his  daughter;'  and  after  some  bequests  to  them,  he 
declared  that  the  bequests  to  Us  daughter  abonld  be  for  her  own  sole 
and  separate  use,  to  be  held  by  her  lor  her  lite,  with  a  power  of  ap- 
pointing same  amongst  her  children :  —Raid,  that  the  power  to  the 
daugfater  was  coupled  with  a  trust  for  her  children,  and  that  she  took 
only  a  life  interest  In  a  moiety  of  the  property.— iStaWy  t.  Donturf  (3 
Ir.  O.  L.  R.  ai3)  oonridarad  and  distinguished.— iUeonw  r.  AJUnu 
(Oh.),«L.R.Ir.  144. 
•1—W.  and  O.  (two  brothers)  being  absolutely  entitled  in  certain  erents 
(which  happened),  ss  tenants  in  common,  to  leasehold  lioases,  by  deed, 
made  In  1840,  assigned  the  premises  to  S.  upon  trust  tor  M.  for  life ; 
andafterthedeMbof  U.  totheuseof  B.;  and  after  the  death  of  8.  in 
trust  for  the  children  of  W.  and  U.  ^^respectlTely,**  in  such  sliares  and 
proportions  ss  they,  or  either  of  them,  should  apJMlnt ;  and  in  default 
of  such  appointment,  then  to  and  amongst  the  ssid  children  equally 
and  share  alike.  W.,  by  will,  purported  to  appoint  all  the  premises  to 
his  then  only  child  W.  F.,  and  died  In  18Sa,  without  leaving  any  other 
child  sarrivlng.  O.  died,  leaving  several  ohildrvn,  and  without  making 
any  npointment ;  and  M.  and  8.  having  also  died:— flitfcl  (affirming 
the  deoidon  of  Chatterton,  V.C),  that  the  ohildran  of  both  brothers, 
living  at  the  date  of  the  deed  of  1840,  and  subsequently  bom,  were  the 
objects  of  tbe  non-ezdurfve  power,  and  also  Uie  objects  to  take  hi 
default  of  appointment;  and  that  there  having  been  only  an  exclusive 
exercise  of  the  power,  such  o><Udr«a  became  entitled,  and  that  they 
took  jisr  eapUa.—FUtclur  v.  Fletcher  (App.),  9  L.  R.  Ir.  801. 

PIIA0TIC»-[5ss  QMcfile  UoMvL] 

PBIOBITF— {.dad  see  Coan  -Rboistbt  Aot&] 

A  testatrix,  bequeattdng  legacies  and  aaffidtlaa,  by  her  will  directed  that 
the  llrst  year's  rent  of  certain  lands,  and,  It  necessary,  the  saoond  half- 
year's  rent  accruing  next  after  her  decease,  sboold  be  appllsd  in  payment 
of  so  much  of  her  debts  and  funeral  expenses  and  of  her  legacies  as  her 
penonal  estate  should  be  InsufHclent  to  pay,  Bhe  then  gave  certain 
annuities,  bat  not  to  commence  tni  all  (<.«.,  debtsand  legacies)  slioald  be 
paid  ByacadicU,givlngcenalnotberannuitleaandlegacies  anddevis- 
Ing  the  lands  sutjeet  to  the  anmiltles,  the  testatrix  directed  that  all  bar 
legacies  sboold  be  paid  out  of  the  rents  before  any  ol  the  annuities 
should  beooms  due,  except  two  annuities  to  A.  and  B.,  which  were  to 
become  payable  immedhitely  after  her  decease.  The  lands  having  been 
sold,  and  their  proceeds  proving  insulBcient  to  pay  the  debts,  legacies, 
snd  annuities  in  full:— £Md-lst  That  the  direction  in  the  codicil  as 
to  the  annuities  to  A.  and  B.  did  not  alter  the  priority  of  the  several 
annuities  inter  ss,  but  only  tbe  time  at  which  these  two  annuitiea  were 
to  commence ;  and  that,  upon  payment  of  the  legadea,  all  the  annui- 
tiea,  indnding  thoae  to  A.  and  B„  became  payable  in  equal  priority, 
and  abonld  thereltore  abate  rateably.  Indly.  That  the  annnitlea  other 
than  these  given  to  A.  and  8.,  commenced  from  the  time  at  which  the 
legacies  ought  to  have  been  pa]<l,  as  distinguished  from  the  time  of 
their  actual  payment— AifAam  v.  /My  (Ch.),  9  L.  R.  Ir.  484. 

PROBATE— {^ikI  sss  ADmnsTBATioii— ExxaonoH  or  Wil;.] 

A  iMIl  made  hi  Queenriand,  and  attested  by  witnesses  resident  there, 
was  proved  and  lodged  in  the  Supreme  Court  of  New  South  Wales, 
at  Sydney.  Tbe  executor  having  applied  for  probate  In  Ireland,  upon 
the  evidence  of  one  of  the  attesting  wltnesMS  of  Its  doe  execution  (to 
whom  a  copy  only  of  the  wUI  had  bean  exhibited),  and  upon  an 


afSdavit  of  a  solldtor  and  ofiioer  of  tbe  Court  at  Sydney  that  they 
bad  inspected  the  will  there,  snd  had  set  out  a  true  copy  of  it  in 
the  affidavit,  and  proving  the  handwriting  of  the  signatures  of  the 
testator  and  attesting  witnesses,  there  hdng  no  suroidous  drcum- 
stanoes  attached  to  the  v)l\:—Held^  by  Warren,  J.,  and  fay  the 
Court  of  Appeal,  that  probate  should  be  granted ;  it  being  assumed, 
in  the  absence  of  evidence  to  tbe  contrsry,  that  (tneenslsnd  was 
outside  the  jurisdiction  of  the  Courts  of  New  South  Wales.  Held 
also,  that  when  attesting  witnesses  are  out  of  the  Jurisdiction,  a  will 
may  be  proved  by  evldenoe  of  their  handwriting,  alMt  the  will  might 

riibly  have  been  sent  to  the  witnesses.— 1fi/>m  v.  Cottmn  <App),  9 
R.  Ir.  154. 

PROPERT7— [;5ss  LrrBOOBamto  Btohbs.] 

PROBPBCTUB— {<8es  UisBBrBBSBSTATiOB.] 

PURCHASER  WrrBODT  llOTICE-[&s  Rboistbt  Acts.] 


BAILWAT  OOMPAMT— [5w  Costs  —  BPBCinc  Pbbfobmabcb — 
Volustabt  Dbed,  I.] 

RATES— [5m  Bxbcdtob.] 

REOITAIiB  -A  testator,  after ledtlng that  he  was  possessed  of  property  in 
D.  for  the  residue  of  terra  of  yesis,  bequeathed  ■■  his  said  D.  mvperty." 
He  was  entitled  to  freeholds  ss  well  ss  leaseholds  In  D.:—0eM,  that 
the  leaseholds  only  passed  under  this  gift  The  testator,  after  redting 
that  he  was  entitled  to  a  sum  standing  in  the  Court  of  Chancery,  to  tbe 
credit  of  a  certain  cause,  subject  to  the  life  estate  therein  of  B.  T.  C, 
bequesthed  all  bis  interest  in  the  said  sum  upon  certain  trusts.  Ke 
waa  entitled  to  an  expectant  Interest  in  a  sum  of  £3,000  stock,  standing 
to  the  ciedit  (tf  the  cause,  and  retained  to  answer  an  annuity  of  £105 
to  E.  T.  C.  for  life.  The  residae  of  tbe  funds  to  the  credit  of  the  cause, 
indtiding  other  sums  to  which  the  testator  was  entitled,  were  liable  to 
make  up  any  deSc'ency  of  the  £3,000  stock  in  payment  of  the  sn- 
nulty ;  but  K.  T.  C.  was  not  otherwise  Interested  therebi:— ffsIA  that 
tbe  testator's  hiterest  In  the  £3,000  alone  passed  under  the  al-ove 
bequest,  and  that  the  gift  did  not  extend  to  the  other  moneys  to  the 
credit  of  the  cause.— Carfrstfb  v.  OorbalUt  (Cb.),  9  L.  R.  Ir  309. 

RECKBTRATIOIf  -  [Bee  Rboistbt  Acts— VOLiniTABT  Dna] 

RBOISTBT  ACrrS— 1— An  equitable  mortgsgee  by  deposit  of  titl».deeils, 
imsoaompanled  l>y  any  memorandum  in  writing,  takes  priority  over  a 
purchaser  for  rwlaa  elalmlng  under  a  subsequent  registered  deed, 
without  notioe  o<  such  depcdt  Decision  of  Klsnsgan,  J.,  reversed. 
aumpttr  T.  a>op*r  (X  B  «  Ad.  333)  and  In  re  AspAsiu'  Estate  (Ir.  H. 
10  Eq.  383)  followed,  /n  re  lt-Kin»^'i  Eetate  (Ir  R.  8  Eq.  445)  over- 
raled— /*  rs  BurUt  Ktlale;  Bx  parte  Burke,  PetltUmer  (App),  » 
L.  B.  Ir.  154,  >6  Ir.  L.  T.  *  B.  J.  185, 197, 309.  [See  eom.,  by  the 
present  writer,  <».,  and  by  others,  tl>.  195,  STL— .fi.  N.  A] 

2— Priority ;  notioe  of  prior  charge ;  letter  statfaig  prior  dtarge  "oislsss."— 
(SWlffs  V. /Virr  (L.  J.),  16  Ir.  L.  T.  *  S.  J.  105. 

RSIXASB— [Ae  SAxarACTioa.] 

RBSIDUART  ESTATE  -[As  Ezxcctob.] 

"  RESIDUE  "—The  testator,  after  reciting  that  be  was  entitled  to  a  policy 
of  insarsnoe  on  his  life  for  £2,000,  bequeathed  £400,  part  thereof,  to 
E.;  £100  and£IOO,  other  parts  thereof,  to  two  other  legatees;  and  he 
left  '*the  residue"  to  J.  H.  C.  At  the  time  of  the  testator's  death, 
considerable  sums  by  way  of  bonus  were  added  to  the  policy :  —  Beld. 
that  the  gift  of  the  "  residue  "  of  the  moneys,  payable  on  foot  of  the 
Insurance,  was  residuary  and  not  spedflc,  and  that  J.  H  C  took  the 
entire  residue  of  the  proceeds  of  the  policy.  Induding  the  bonuses,  but 
subject  to  any  liabililties  for  the  satistactkm  of  which  the  policy  was 
liable  to  be  resorted  to,  and  that  such  UabtUtles  were  to  be  borne 
primsrlly  by  the  legatee  of  such  residue,  in  exoneration  of  the  q>eeiflc 
legatees  of  the  insursnoe. —Ck>r5a<lu  v.  OtrbaUU  (Ch.),  9  L.  R.  Ir.  309. 

REVIVAIi  -{See  Rbvocatioh  or  Wili.] 

REVOCATION  OF  WILIi— The  testator  made  a  will  on  the  13tb  of 
March,  1876,  and  a  second  will  on  the  -»th  of  April,  1876,  by  which 
he  revoked  the  former  will,  and  made  some  changes  In  the  disposition 
of  his  property  ;  and  a  codicil  dated  the  9th  of  June,  1880,  commencing 
thus: — "  I  make  and  publish  this  codicil  to  mywill,  dated  18th  Starch, 
1876.  I  cancel  the  gift  of  £400  willed  to  my  son  W.  J.,  havtalgpaid  bim 
that  amount  since  I  made  said  will ;  "—Held,  that  the  codicil  revived  tbe 
flrst  will,  and  that  the  three  documents  should  be  admitted  to  pro- 
bate.—/»  Me  OootU  <^idte  (Pro.),  9  L.  R.  Ir.  516. 

8 

SAIUNO  REOUIiATIONS,  lS7»-[S«s  Collision.] 

SAIiB— [As  CoirriBSiOB— VsHDOB  ahd  Pdbchasib.] 

SATISFACTION- By  a  marriage  settlement  of  1831  real  and  personal 
estate  of  H.,  tbe  intended  wife,  was  conveyed  to  trustees  in  trust 
for  R.,  the  Intended  husband,  for  life,  and  after  the  death  of  the  survi- 
vor of  R.  and  H.,  in  trust  for  the  children  of  the  marriage,  as  R.  and 
U.  or  the  survivor  should  app<4nt,  and  in  default  of  appointment  for 
the  children  equally.  The  trustees  allowed  R.  to  obtain  possession  of 
the  trust  fund,  which  he  mixed  with  moneys  of  his  own,  and  in  1861 
one  of  tbe  trustees  oommenced  a  suit  to  compel  him  to  replsce  tbe 
fund.  By  srrangement  of  the  trustees  with  R.,  he  and  H.,  by  deed  of 
the  3ith  September,  1861,  Irrevocably  appointed  the  fund  equally 
among  the  children,  four  of  whom  were  of  age,  and  one  (the  plaintiff) 
a  minor.  On  the  following  day  the  four  adult  children,  and  two  yearn 
afterwards  the  plaintiff,  when  of  age  executed  a  deed  releasing  the 
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tnuteMfromthctruateoltlwMtaement  Tba  ehildrm  ezaeatad  the 
relaiH  Iqr  the  dlracUon  ol  thair  lkth«r,  without  an;  pnrfankinal  iMa» 
or  irtitirKw  and  In  Ignorance  of  Ita  contents  or  effect,  and  of  thefr 
right!  nnder  the  lettlenMnt.  R.  from  time  to  time  paid  mmi  ol  monej 
(or  the  plaintW.  He  punhiaed  for  the  plaintift  a  commiarion  hi  the 
armj,  paid  for  hii  ontnt,  Ac,  made  hhn  an  adequate  jearl;  allowance, 
and  paid  a  large  sum  for  his  promotion.  No  one  of  the  loms  io  ad- 
vanced was  equal  In  amount  to  the  plalntitTi  share  of  the  trust  fund, 
nor  was  there  anrerldenoe  that  It  was  suted  at  the  time  of  the  adrancea, 
or  understood  between  the  plaintlS  and  R.,  that  the;  were  made  out  of 
the  trust  fond  In  K.'s  hands:— AM,  by  BuUiTan,  U.R.,  and  by  the 
Court  of  Apg^eal:— 1st.  That  the  release  should  be  aet  aside.  3nd. 
That  R.'a  poaitfcm  waa  that  of  a  debtor  to  his  Htc  chlldien  for  their 
respecUre  shares  of  the  trust  fund.  8nL  ThU  the  sums  adranced, 
lielng  respeetlvel;  less  in  amount  than  the  plaintlirs  share,  were  not  a 
aatlAction  of  It  fro  tanto,  and  that  R.  was  not  entitled  to  credit  for 
them.— AsoAt.  Rtade  (App.)  »  L.  R.  Ir.  427. 

SEAr4HOBE— A  patent  c(  King  Jamea  I.  granted  the  site  and  prednct  of 
theandent  monaatery  or  prior;  of  H.,  and  certain  denominations  of 
land,  parti;  adjoining  the  lea-shore,  and  belonging  to  the  prior;,  In- 
dndlng  the  harbour  of  8.  with  its  anchorage  dues,  snd  four  adjacent 
islands;  " and  also  tlie  customs  of  the  tenants  and  farmers  of  all  the 
towns  and  villages  above  said,  who  are  accustomod  to  pa;  to  the  lord 
or  tenant  of  the  prior;  aforeMld  the  divers  plough  da;a  [Ac] ;  and  the 
said  tenant  or  farmer  of  the  prior;  aloreiald  waa  aoooatomed  to  take 
to  his  own  pnwer  use  the  wreck  of  the  sea,  flotsam  and  jetsam,  waifs 
and  Btrajs.  The  patent  contained  general  worda  of  grant,  including 
waatea,  waters,  flsfaeries,  fluMngs,  wreck  of  the  sea,  and  hereditaments 
whstsoever  within  the  prior;,  monastery,  manors,  Ac,  granted  or 
appertaining  or  belonging  thereto,  bat  there  waa  no  express  grant  of 
the  MUu  marit.  The  plalntlfl,  who  derived  under  the  patent,  alleged 
that  from  lis  date  he  predeceaaon  in  title  and  himaelf  had  exerdaad 
exolusive  dominion  over  the  f ore-abore  forming  the  eastern  bouiMlai7 
of  the  manor,  and  over  the  rtwka,  sand,  and  seaweed  thereon.  It  waa, 
however,  proved  that  various  persons  had  for  man;  ;eara  taken  sea- 
weed, sand  and  gravel,  and  quarried  stones,  from  tm  sesr^hore,  bat 
that  snoh  acts  were  not  referable  to  an;  alleged  ownership  of  the  soil, 
and  that  there  had  been  no  serious  interruptioa  to  the  plalntIK  a  right 
until  1868,  wlien  It  appeared  that,  in  the  name  of  his  tenant  on  one 
of  tlie  tour  lalanda  he  brought  an  action  for  trespass  on  the  foreahore 
thereof,  and  trover  for  seaweed  taken  therefrom,  and  obttined  a  ver- 
dk^  lu  187S  the  idalntiir  Sled  a  bill  agataist  the  Attanie;-tieneral 
atMi  a  number  of  local  defendanta,  pra;lng  for  an  iQjnnetion  to  reatrain 
treapsaa  and  the  taking  of  seaweed  from  the  foreshore  of  the  mainland, 
and  that  he  might  be  quieted  In  his  possession.  No  defence  wss  filed, 
but  the  Attorney-General  appeared  at  the  hearing,  and  Sullivan,  M.R., 
granted  a  perpetual  liijunction  agalnat  the  other  defendanta,  and 
drectad  the  Attame;-Oeneral  to  ablda  his  own  costs.  The  plslntiS 
lied  a  similar  UU  again  in  1877  against  the  then  Attome;-Oeners] 
(who  did  not  dispute  the  plaintUTs  title)  and  other  defendants,  the 
Utter  of  whom  appeared  upon  the  hearing,  and  had  a  like  perpetual 
injunction  pronounced  agalnat  them  b;  Chatterton,  V.C.  Two  subse- 
quent actions  at  law,  in  which  the  Juries  had  dlssgreed  upon  an  isnie 
as  to  the  plaintiff's  ownership  of  the  foreshore,  were  pending,  when,  in 
January,  1880,  the  plaintiff  Instituted  another  Chancer;  salt  against 
the  AttiniM;-Oeneral  and  a  numbor  of  local  defendanta,  prajring  the 
samereiief  as  in  the  former  suits.  In  this  action  an  appearwce  for  the 
Attom4;-GenaraI  then  in  office  waa  entered  in  February  b;  the  soli- 
citors for  the  Board  of  Trade,  who  acted  as  his  soUdton  in  suits  of  this 
nature,  pursuant  to  a  direction  given  in  1873  b;  tlie  then  Attorney- 
General,  which  remained  unchanged.  They  obtained  theadvloe  of  the 
Law  OfBoers  of  rhe  Crown,  and  in  accordance  therewith  inatrocted 
counsel  to  appear  at  the  hearii^  who  accordingly  did  so,  and  did  not 
oppose  the  plaintlirs  claim.  A  new  Attorney-General  had  been  ap- 
plied In  M»;,  before  the  bearing,  but  no  ride-bar  order  to  proceed 
against  him  had  been  entered  Iht  the  plaintiff.  The  action  waa,  with 
the  defendant's  scqulescence,  tried  without  a  Jury  before  Chatterton, 
V.C,  who  made  a  decree  declaring  the  plaintiff  entitled  to  the  fore- 
shore of  the  milnland  and  of  the  lauuidi  <to  which  latter  foreshore  the 
local  defendants  sdmitted  the  {dalntUTs  title),  and  that  he  should  be 
quieted  In  his  possession,  and  granted  a  perpetual  injunction  as  before. 
The  local  defendants  safaseqnently  moved  to  se^  aside  the  appearance 
entered  for  the  Abtomey-General  In  this  action,  on  the  ground  that 
the  new  Attomey-General  had  not  been  served  with  notice  of  tihus 
proceedingi,  nor  madeaparty,  and  this  motion  wss  refused  b;  Clutter- 
ton,  V.C.  The  same  defendanta  then  apfiealed  from  tlie  decree ;  and 
on  the  case  coming  before  the  Court  of  Appeal,  it  was  ordered  to  stand 
over  for  the  Attorney-General  to  be  served  with  notice  of  the  proceed- 
ings; and  this  having  been  done,  and  the  proper  side-bar  order  entered, 
the  appeal  came  on  for  besring,  when  the  Attorney-General  appeared, 
and  with  the  other  defendanta  disputed  the  plaintlirs  claim  to  tbe  fore- 
shore of  the  mainland;— i/0/d  (siBrmlng  the  decision  of  Chatterton, 
V.C.)— (1)  That  the  language  of  the  patent  was  espsble  of  pasring, 
and  Intended  to  pass,  the  foreshore  in  dispute;  and  that,  ooupled  ai  It 
was  with  adequate  evidence  of  oxdmlTe  ownership,  and  with  tbe  ad- 
mtttedownenUp.andwUb  tba  admitted  right  o(  tbe  plaiDtiS  In  the 
case  of  the  islands.  It  was  sufflolent  to  confer  on  the  grantee  a  title  to 
such  foreshore,  notwithstanding  the  adverse  aota  proved.  (3)  That  the 
plaintiff,  by  the  previous  litlgatlac,  had  sufficienU;  establidied  his  title 
to  ba  quieted  in  his  poesenfon.  (S)  That  the  defendanta  having,  on 
tbe  sommons  to  Hz  the  mode  of  trial,  acquieeced  in  the  action  being 
tried  b;  tbe  Judge  without  a  Jury,  ooold  not  alterwards  under  G.  O. 
XXXV.,  Rule  2,  insist  upon  a  trial  by  a  jury;  and  that,  independently 
of  such  aoqaiescance,  the  Judge  bad  full  inrlsdkitioa,  under  section  42 
of  the  Iridi  Judicature  Act,  inoorporatlng  tba  provtatoiM  ot  "The 
Chancery  Amendment  Act.  ISSS,"  and  '-  The  Chancery  Regulation 
(Ireland)  Act,  1882,"  as  to  the  determination  of  questions  of  fsot,  him- 
self to  dedde  the  issues  raised.  Hsld  also,  that  ihe  solicitors  for  the 
Board  o(  Trade  were  warranted  in  continuing  to  act  in  the  suit  as 
solicilofs  (or  tbe  Attomo;-(]«neral,  and  In  carrying  out  the  Instruc- 
Uonsalready  given.— Asffl<(fm  v.  Tin  Atlomtf-Oeneral  (App),  9  L. 
H.  Ir.  271. 


SBOBBT  TBOST-A  testator  left  tbe  residns  of  Us  properly  to  A  aad 
B, "  upon  and  («  certain  trusts  and  purpoaea  which  be  had  full; 
explained  to  them,"  and  he  named  A  and  C  ezeootots.  Endoeed  in 
an  envelope  with  the  will  was  found  a  latter  In  the  testator's  hand- 
writing, of  ths  same  date,  addressed  to  A  and  B,  directing  them  to 
apply  tbe  money  left  to  them  from  time  to  time  "  for  sneh  mWonary 
purposes  In  Ireland  as  thn  riioald,  in  their  discretion,  think  St."  The 
wHl  was  admitted  to  proliate,  but  the  letter  was  rejected.  Tbe  t<«- 
tator  never  spoke  to  A  of  sqy  trust  After  tbe  will  was  made,  he 
stated  to  B  that  he  had  left  the  property  to  hhn  and  A,  and  aAed  B  If 
ba  tbcogfat  ha  ooold  work  with  A ;  and  B  replied,  "  Tea,  I  could  work 
with  A  if  we  bed  pra;er  together."  The  oonversatlan  waa  never 
communicated  to  A:—HM,  I.  That  a  trust  (or  "misrionaiy  p«^ 
poses"  wss  void,  aa  too  vague  and  uncertain.  2.  Tliat  the  letter  was 
inadmladble  to  prove  tbe  trust,  i.  That  there  waa  no  acceptance  of 
tbe  trust  by  A.— Jtiontoa  T.  Btmon  (Ir.  B.  10  Eq.  4W)  and  As  /lesf- 
wood  (16  ok.  I>iv.  CM)  otMrved  au-Seott  v.  BrammHtf  (Ch.),  9  L  R. 
Ir.24i 

SEPARATE  ESTATE- [5m  AKTiciPanoii.] 

8EBVICSE— [5se  ArrxAL— 8»-sho>i.] 

-[3m  Caannioi— HawTsiwnn.] 

—[Stt  COXrATr— COHTUBSTOST.] 

■HIP— {As  Coixinoi.] 

BIDKAAR  OBDBR— [&■  Bxa-shoki.} 

BOIjIOITOEV  UEM— a  reference  to  arbUrttian  havtnKbaeii  made  in 
action,  the  arbitrator  awarded  that  a  certain  sum  shookT  be  paid  by  tbe 
plalndff  to  tbe  defendant,  and  tba  award  was  confirmed  1^  tbe  C^mrt. 
An  order  was  made  on  the  iqipllcatlon  of  the  defendant's  solldtor, 
under  the  Srd  lectioo  of  the  Act  89  A  40  Viet,  c  44,  declaring  him 
entitled  to  a  lien  for  the  eoets  of  tbe  defendant  In  the  action  upon  the 
amount  awarded,  as  profwrty  recovered  or  preserved  for  tba  defendant 
ttarangbthalnstrumentall^oftbeaoUdtor;  and  diracting  tbe  plaintiff 
to  pay  thereout  to  the  solicitor  the  amount  of  such  costs  when  tued. — 
if-Alesssy  V.  iTAUamy  (Ch.),  9  L.  R.  Ir.  18t. 

■PEOmO   PEBFOBBCARaB-(.diMi  sss  Aonninn  roB  LBsm— 

VlHDOB  AKD  POaCHASCB.] 

A  raOwa;  oompan;,  as  compensation  for  iqjur;  to  the  plaintUfs  mill 
by  tbe  construction  of  their  railwa;,  agreed  to  la;  down  a  aiding  from 
their  Una  to  the  mllL  The  siding  was  made,  bat  the  plaintlirs  not 
having  used  it,  the  railwa;  company  removed  the  points,  aodertafcing 
b;  a  letter  of  the  2nd  March,  1871,  to  rcfdaoe  them  oo  receiving 
suflldent  notice  of  an  Intention  to  use  the  riding.  In  November,  1879, 
the  siding  nothaving  been  used,  the  rsilwayeompan;  removed  Uiarall^ 
and  the  plaintiffs  having  required  them  to  be  replaced,  its  secretary  on 
the  27lh  November,  1879,  vrrote  to  Ihe  plaintiffs  that  the  raila  had  been 
removed  mder  a  misapprehenrion  and  would  be  replaced  at  onoe,  or 
that  tiM  director*  would  nndertake  to  do  so  at  any  tbae  wlian  called  on. 
By  regulations  of  ths  Board  of  Trade  issued  in  July,  1879,  ruUwa; 
companies  were  required  to  provide  sigiiala,  Ac,  on  the  opening  of  ai^ 
siding  or  bmnch-Une  which  had  not  been  In  use  before  that  time.  On 
the  17th  September,  1880,  the  plaintiffs  required  the  railway  company 
to  replaoe  the  skUng.  On  the  19th  of  October,  the  secretary  rqjied, 
requiring  the  pUintifls  to  indemnily  the  diraetora  afloat  the  egpmses 
oooarionad  by  the  regulations  of  tba  Board,  In  conseqnenoa  of  the  non- 
nsar  of  the  riding,  if  tliey  required  it  to  be  reiilaoed.  Tbe  plalntiSa* 
solldtor  refused,  and  ba^og  again  required  tbe  riding  to  be  replaced,  on 
the  6th  January,  1881,  wrote  to  the  sscretary  that  unless  in  tfast  month 
the  plalntifls  should  be  full;  compenssted  for  the  l]^ar;and  esiwiiae 
sustained  b;  them  from  the  construction  of  the  railwa;,  prooeedings 
would  be  taken  to  recover  full  compensation.  The  secretary  replied  on 
tbe  19th of  January,  denying  the  liability  of  tba  company  in  respect  erf 
a  right  never  ueed,  and  on  which  tbe  pUintiffs  apparently  placed  no 
value.  In  an  action  for  specific  performance  of  the  sgreement  to  replaoe 
the  riding  :—fls<il,  1st.  That  the  non-user  of  the  ridbig  and  the  expenses 
caused  thereb;  under  tbe  regulations  of  the  Board  of  Trade  wss  nut  a 
defeuce  to  the  action,  and  that  the  oompan;  waa  not  entitled  to  any 
Indemntt;  against  those  expenses.  2nd.  That  the  plaintiflh  were  en- 
titled  to  a  decree  to  replace  the  riding  and  to  keep  it  In  working  order, 
tbe  (3ourt  cooaidering  damages  an  InsniBdent  ramad;.  Wilmm  v. 
NorlhamfUm  taut  Bamimy  JmtelUm  BaUwaf  Company  (U  R.  9  Ch. 
279) ;  PvwtU  imffhf  Sleam  Coal  Oompang  v.  Ji^  Vale  BaOmaf  Com- 
pmty  (L.  R.  9  Ch.  Ul)  conridered  snd  distlngulshsd,— IWd  v.  Tke 
Midtand  Ortat  Waltm  Railway  Company  (Ch.),  9  L.  R.  Ir.  86. 

STATUTE  OF  FRAUDS— [5m  Fraitds,  Statuti  or.] 

SUBTERRAHEAM  OHAinTEZ.-[3ss  Watxe.] 

SURVIVOR— [-^ad  >«  Joist  Texakci.] 

A  testatrix  beqaaatlied  two  soms  of  mono;  upon  trust  for  her  nieces 
M.  and  E.  resfwctively.  The  legac;  given  to  E.  wss  bequeathed  npon 
trust  for  her  for  life,  for  her  separate  use,  and  after  her  decease  for 
her  children,  if  an;,  living  at  bar  death,  aa  she  sboold  appoint,  and 
in  default  of  appointmant  equall;  among  them,  and  If  bat  one^hUd,  the 
whole  to  be  in  trust  for  audi  onl;  diiid.  The  legac;  to  Bf .  waa  be- 
queathed apoo  similar  trosta ;  and  the  taalatriz  directed  that  in  osaeber 
said  nieces,  or  either  of  them,  should  die  without  leaving  Issue,  the 
iegac;  of  the  niece  so  d;ing  should  he  equall;  divided  b^een  "  tbe 
oUldren  of  whiohavar  of  m;  said  nisces  Aall  happen  to  survive,"  and 
the  children  of  C.  In  equal  staarea,  on  attaining  Iwen^-onajrears  or  day 
of  marriage ;  and  if  bat  one  child,  issue  of  such  her  survWliig  niece  or 
of  C,  then  living,  the  share  of  tlie  niece  so  dying  without  issue  to  go  to 
aachonlychlldofbar  survivingnieceor  of  C.  There  wss  no  cxprasa  gift 
over  of  tile  whole  fund  In  the  event  of  there  bdng  no  child  to  take  it. 
H.  died  in  1877.  B.  died  in  1881,  without  Issue,  and  at  the  time  of  her 
death  there  were  living  children  of  M.  and  children  of  C.i-HeldQaj 
Law,  C,  and  Ocas;,  L.  J.,  diu.  Kits  Gibbon,  L.  J.),  affirmins  tba 
decision  of  Chatterton,  V.  C,  that  the  children  of  C.  were  entitled  ta 
the  whole  of   the  legacy  so  bequeathed  to  E.,  to  the  exclurioa  o( 
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H.'s  children;  for  that  the  words  '^whlcherer  of  my  nld  nieoee 
•hall  happen  to  aurrlTe"  must  bear  their  literal  meaning,  and 
eoald  not  be  construed  as  equiralent  to  **tlie  other."  //s/rf,  b;  Fits 
Gibbon,  I^  J.,  that  the  Intention  of  the  testatrix  was  to  proTide,  in  the 
•ItematlTe,  for  the  case  (which  happened)  of  only  one  niece  dying 
without  issue,  and  that  the  words  "  whicbever  of  my  said  nieces  shall 
happen  to  survive"  had  reference  to  tlie  other  nieoe  not  so  dying;  adue 
to  the  interpretation  of  the  bequest  being  furnished  by  its  containing 
in  effect  a  gift  over  In  the  event  (which  did  not  happen)  of  both  nieces 
dying  without  leaving  issue. -.M  n  Dualevg'i  TnuU  (App.),  9  L.  B.  It. 
»4». 


TBNAHOV  IN  C03IMON-[5ss  Jonn  Tuaitct.] 

TtTliE— [SSS  PABTmOH— BlA-SHOKl.] 

TBESPA88— ['Sss  Su-aBOBi.] 

TRIAIa— [Sm  Sia-ssou.] 

TRUST— iSte  CONYBBUOit  —  BxscoTOC  —  HoHAnra  Okoib  —  New 
Trustie  —  Powut  —  BATisrAOnoM  —  SicxET  Trot — Voldstaxt 
Sbes.] 

IT 
infOERTAZI(T7-[5M  Sscut  Tsdst.} 


VEHDOR  AHD  Pnil0HA£ER-[.^ndissHE0i8TBT  Acts.] 
At  a  sale  by  auction  on  the  10th  August,  1880  (an  announcement  of  which, 
endorsed  on  the  particulars  and  conditlona,  had  the  auctioneer's  name 
printed  at  foot),  D.  signed  a  memorandum  appended  to  the  parti- 
culars and  conditions,  aoknowledgiiig  that  he  hjui  **  this  day  purchased 
from  Mr.  itaflord,  the  vendor,  by  public  auction,  subject  to  his 
approval,  the  premlass  mentioned  in  the  annexed  partkmlaim,  for  the 
sum  of  X3&0,  subject  to  the  conditions  of  sale  also  annexed  thereto ; " 
but  there  was  no  signature  by  tiM  vendor,  nor  any  subsequent  adoption 
ci  the  contract  under  his  hand.  At  the  time  of  sale  U.  paid  portion  of 
the  purchase-money  in  cash,  and  for  the  halanow  of  the  stipulated 
deposit  be  gave  his  1  U  U.  Three  days  afterwards  D.  paid  a  further 
sum  on  account  of  the  deposit,  and  was  handed  a  receipt,  dated  the 
ISIh  August,  1880,  signed  hf  the  auctioneer's  clerk,  on  behalf  of 
*' Michael  Crooke  "  (the  auctioneer),  and  acknowledging  that  he  had 
"  received  from  Mr.  Dyas  (the  purchaser)  £30  sterling,  which,  with 
X20  paid  loth  August,  makes  £Al>  deposit  on  his  pu^chass,  Lot  4,  Mr. 
John  Stafford's  property."  The  vendor's  solicitor  subsequently  wrote 
to  D.  recognising  the  sale,  furnished  him  with  ooptes  of  the  title- 
deeds^  and  approved  of  the  draft  conveyance  to  him,  which,  however, 
the  vendor  refused  to  execute;  whereupon  D.,  having  brought  an 
action  for  specific  performance:— /fsjd  (reversing  the  judgment  of 
C'batterton,  V.C.),  that  there  was  no  agreemrnt  euro:  ceabie  against 
the  defendant,  as  the  oontraot  of  the  10th  August  having  been  made 
expressly  *'  subject  to  his  approval, "  the  memorandum  of  that  date 
only  amounted  to  a  proposal,  and  did  not  constitute  a  notd  In  writing, 
within  the  Statute  of  Frauds ;  there  not  being  then  In  fact  any  con- 
tract in  existence ;  that  subnquent  parol  approval  hy  the  defendant  or 
bis  agents  could  not  have  the  effect  of  altering  the  character  In  which 
his  name  appeared  in  the  memorandum,  so  as  to  convert  it  Into  an 
anihenticatlon  of  a  contract ;  and  that  the  auctioneer's  nsme  at  foot 
of  the  endorsement  on  the  pai  tlcnlars  and  conditions  merely  snthen- 
tleated  the  announcement  of  the  sala.  Htid  also  (In  aooordanoe  with 
the  opinion  of  the  Vice-chancellor  on  that  point),  that  the  receipt  of 
the  Uth  August  dM  not  satisfy  the  statute.  Ptr  FiUgibban,  LJ.:— 
A  defendant  who  succeeds  upon  a  plea  of  the  Statute  of  Fnuids  Is  not 
to  be  regarded  as  an  unmeiitorlous  litigant,  to  be  reluctantly  allowed 
hU  costs.— />yaf  v.  Sl^ord  CApp.).  *  L.  B.  It.  tSO. 

VESmi O  -  IS—  CoirrisaBKT  Oitt.] 

VOID  BBQUBST— [ass  MosAsno  Okdsb— Siceit  Trust.] 

VOIiUMTABT  DEED-I— The  failure  by  matter  txpntfaeta  of  what 
waa,  at  the  date  of  a  conveyance  of  land,  sufficient  to  constitute  a 
consideration  for  it  of  value,  will  not  operate  retrospectively,  so  as  to 
render  the  conveyance  liable  to  be  defeated  under  the  statute  10  Car. 
1,  sess.  2,  o.  3,  by  a  subsequent  conveyance  for  value  of  the  same  land 
hj  tlie  same  grantor  to  other  uses.  J.,  who  wss  tenant  in  tail  In 
TMOalnder  of  the  lands  of  A.  In  1840,  johied  Us  father  T.,  who  was 
tenant  fw  life  In  possession,  bi  barring  the  entail;  and  In  a  re-settle- 
ment, which  included  Ibnitatloiis  to  J.  and  his  issus,  T.  by  the  deed  of 
re-eettlement  conveyed  the  lands  of  B.,  to  which  he  waa  absolutely 
entitled,  to  the  same  uses.  All  the  lands  were  charged  by  the  re- 
settlement with  a  jointure  for  T.'s  wife  and  portions  for  his  younger 
children  and  a  present  rentcharge  for  J.  It  was  afterwards  discovered 
that  J  ,  who  was  supposed  to  have  attained  his  majority  at  the  nate  of 
the  re-eettlement,  was  in  fact  an  Infant  at  the  time,  but  there  was  no 
Imputation  of  fraud  upon  tbe  transaction.  J.,  upon  this  discovery  and 
within  a  reasonable  lime,  repudiated  the  r»4ettlenient ;  and  T.  pur- 
ported, in  ISil,  to  execute  a  new  setttement,  admittedly  for  valuable 
consideration.  Including  smongst  other*  the  lends  of  B.-.-HMd.  that 
as  the  re-settlement  of  1840  was  voidable  only  by  J.,  and  not  void  as 
against  him  until  his  election  to  repudiate  it,  there  was  a  sufficient 
eonslderatioB  fur  that  deed  In  its  htception  to  render  the  settlement  of 
B.  a  conTeyano*  for  value  on  the  part  of  T. ;  and  that,  as  this  con- 
sideration for  value  originally  existed  the  surute  10  Car.  1,  less.  3,  c 
*,  was  Inapplicable,  and  the  deed  was  not  avoided  by  the  subsequent 
settlement  of  182i,  mitwlthstanding  the  failure  of  the  consideraticn  ij 
J.s  repudUiion  of  the  deed  of  184a - Pafitt  v.  Pagtt  (Ch.),  9 L.  B.  Ir. 
I:f8.  [Beversed  on  app.] 
S— F  ,  a  child  of  tender  age,  was  adopted  with  the  ootMent  of  his  parents 
by  L.,  a  stranger  to  him  In  blood,  who  promised  the  parents  to  adopt 
and  provide  for  the  child.  L.  by  deed,  expcesssd  to  be  made  between 
himself  of  tbe  one  part  and  T.  and  J.  of  the  other  part,  biu  executed 


by  himself  alone,  purported,  in  conrideration  of  natural  love  and  affec- 
tion towards  F.,  to  ssalgn  to  T.  and  J.  £fi,000,  invested  In  railway 
debenture  stock,  to  hold  from  L.'s  death,  upon  trust  to  apply  tbe 
income  of  the  said  siun  for  the  education,  maintenance,  and  benefit  of 
F.  till  he  P.  should  attain  twenty-one,  and  then  upon  trust  to  assign  to 
F.  the  said  sum,  with  sjl  accumulations  thereon.  The  deed  was  not 
registered  as  a  transfer  of  the  stock,  and  the  stock  remained  standing 
in  L.'s  ruune  till  his  death.  In  a  suit  by  the  personal  representatives 
of  L.  for  the  administration  of  his  estate,  and  seeking  a  declarstion 
that  the  stock  wfaidi  was  clahned  by  T.  and  J.  formed  part  of  It,  the 
court  being  of  opinion,  on  tbe  evidence,  that  there  had  been  no  change 
In  tbe  status  of  K.  which  would  have  rendered  It  Inequitable  on  the 
part  of  L.,  or  those  claiming  under  him,  to  rafnas  to  carry  out  the 
provisions  of  the  deed:— .fieM,  that  the  deed,  as  a  voluntary  Instn^ 
ment,  could  not  be  deemed  operative  aa  a  declaration  of  trust ;  and 
that,  as  a  gift.  It  must  fall  aa  Imperfect  and  Incomplete,  unless  T.  and 
J.  could  oompiel  the  railway  company  to  register  the  deed  as  a  V^nrfer 
°ot  the  debenture  stock,  pursuant  to  Uie  8  Viet,  e.  16;  andtheeempany 
not  being  parties  to  the  salt,  tbe  court  allowed  T.  and  J.  reasoiuible 
time  to  institute  proceedings  for  that  purpose.  If  io  advised.— ITsit  v. 
WM  (Ch.),  9  L.  B.  Ir.  lai. 

VOIiVNTABY  BOCIETT— [AssOaAstTT— HOKAJTic  Osdul] 

w 

WATER  -T.,  who  was  lenee  for  Utm  reoewmbla  for  erer  of  a  p«roel  of 
ground,  exprened  in  tbe  original  leue  to  be  demiMd, "  together  with 
tbe  free  use  of  all  spring!  and  atroanu  of  water  aridng  in  or  running 
through  tbe  demiaed  premiaea,  or  anjr  part  thereof  for  aoy  Ueach- 
green  or  other  worka  which  then  were,  or  at  any  time  thereafter 
■bould  be,  erected  on  tbe  premiaea,"  made  two  aub-leaaea  to  different 
persona,  for  Urea  renewable  for  ever,  of  portions  of  the  premiaea.  the 
first  snb-Ieaae  being  made  Id  ISA  I,  and  describing  the  premises  therein 
comprised  as  "  that  parcel  of  gromid  formtsrly  Dsed  as  a  bleach-green, 
togMher  with  the  free  use  of  all  waters  running  in  or  running  through 
the  demiaed  premises,  or  any  part  thereof,  theretofore  uaed  for  the 
purposes  of  linen  manufaetnre  on  the  said  lands,  as  fully  aa  T.  waa 
entitled  thereto ;"  and  the  aeoond  being  made  tn  1^63.  of  the  remaining 
portion  of  the  lands,  "together  with  the  free  use  of  all  water.  If  any. 
arising  la  or  running  through  the  iSemlaed  premisea,  or  any  part 
thareof,  aa  fully  aa  T.  waa  entitled  theretow"    The  Interest  In  bc^  aub- 
leaaea,  as  well  as  the  equity  of  redemption  In  the  superior  lease  (which 
had  been  mortgaged),  afterwards  became  vested  tn  W.,  who  was  sub- 
sequently a^JudtoUed  a  bankrupt,  and  the  landa  were  aold  by  the 
Court  of  3ankrupt(7.    Tbe  plaintiff  parehased  tbe  portion  of  tbe 
landa  comprlaed  in  tbe  snb-leaae  of  1851 ;  and  one  C,  under  whom  the 
defeiidanta  claimed,  became  the  purchaser  of  the  portion  included  In 
tbe  sub-lcaae  of  1863.    Both  portions  of  the  lands  were  set  up  lae  sale 
by  auction  on  tbe  same  day — one  of  the  conditions  of  sale  prifviding 
that  each  would  be  sold  '^subject  to  «**^*t<"g  eaaementa"— but  the 
court  having  refnaed  the   plaintiff's   flmt    tender,    ho   subsequently 
increased  it,  and  waa  not  actually  declared  the  purchaser  until  a  few 
days  after  the  confirmation  of  the  mIc  to  C.    By  deed  of  ttie  l-/th 
March,  1876,  made  between  the  assignee  of  W.  and  certain  other 
persons  and  the  plaintiff,  which  recited  (<nf«r  aXia)  the  superior  lease, 
the  anb-leaae  of    1861,   with  the  water  rIghU  thereby   respectively 
granted,  and  the  auh-leaae  of  1SA3,  the  gtmnton  conveyed  to  the 
plaintiff  the  puoal  of  land  formerly  mod  as  a  bloecb-green,  together 
with  the  full  naa  of  all  water  rising  in  or  running  through  the  demised 
premiaea,  or  any  part  thereof,  theretofore  used  for  the  pnrpos  b  of 
nnen  manufeeture,  aa  fully  aa  T.   waa  entitled  thereto  under  tbe 
recited  auparior  lease  or  otherwise;  and  all  other  (if  any)  tbe  premlaerf 
oompriaed  In  the  lease  of  1860,  "excepting  thereout  and  out  of  thta 
maf  the  premissa  taiitfiliaand  by  G.    Rj  deed  of  the  Uth  of  April, 
1876,  made  between  tlie  same  grantora  and  C,  and  containing  similar 
redtab  ■  o  thooe  in  the  oonvoyance  to  the  plaintiff,  the  gramors  oon- 
vcQred  to  C.  the  landa  oompriaed  In  the  sub-lease  cf  1858.     The  tsKofum 
of  this  deed  made  no  mention  of  water  rlgfatsi    Tbe  pUintUTa  landa 
were  at  a  lower  level  than  the  lands  of  C. ;  ai>d  In  the  plaintiff  a  lands, 
a  few  feet  from  the  fenoe  dividing  ihem  fk-om  C.'b  lands,  a  ooploiu 
stream  of   pure  water  issued  from   tbe  ground.    This   water   waa 
peculiarly  aultable  for  Meachlng  purpoees;  and  the  plafaktiff,  who  waa 
a  bleacher,  depoaed  that  he  intaDd<.d  to  use  it  for  blea^dng;  and  at 
tbe  time  of  action  brought,  it  waa  uaed  for  domeatio  purposes  in  tbe 
dwelling-house  on  the  plaintiff's  ground,  and  for  the  supply  of  a  large 
mill  thervon.    The  defend  mta,  who  were  the  local  sanitary  authority, 
entered  Into  an  agreement  with  C.  w  permit  them  to  bore  for  watur 
on  his  lands,  and  they  made  a  cutting  on  tbem  a  few  feet  from  tbe 
fence,  and  obtained  a  large  supply  of  water,  whereupon  the  stream  on 
the  plaintifTs  land  oeaaed  to  6ow.    The  plaintiff  liaving  S|»plled  for  an 
injunction  to  restrain  the  defendanta  from  divartlng  and  obatracUng 
tbe  water  from  his  stream,  Chatterton,  V.a,  decided  that  the  con- 
veyance to  the  plaintiff  ezpresaly  granted  him  this  water ;  and  that,  aa 
the  grantors  could  not  derogate  from  their  own  grant,  neither  C.,  who 
derived  his  title  from  thoae  grantora,  nor  the  defendanta  claiming 
thrmigh  him,  could  lawfully  deprive  tba  plaintiff  of  tbe  use  cf  the 
wat«r  in  question :  — A«/(/,  on  iqipeal  (revening  tbe  dedslMi  below), 
(a)  that  the  conveyance  to  the  plaintiff  did  not  grant  him  the  rigtit 
claimed,  and  that  he  would  not  have  been  entitled  to  It  even  if  the 
conveyance  to  C.  bad  contained  an  ezomtion  of  all  »»irtlny  eaaa- 
menta ;  and  (6)  that,  although  the  water  ^wed  aubtcrranaously  in  a 
channel  which  waa,  and  b^  ejuMiTation  could  have  bean,  ascertained  to 
be  denned,  the  principle  of  CAoasmora  T.  Rkhar4$  (7  H.  L.  G.  S4S> 
applied,  as  tbe  channel  waa  not  known.— JFisarf  t.  l%a  jBs^oK  /^oer 
Lam  GuanHant  (App.j,  9  L.  R.  Ir.  171. 

WIUi— C^M  CH4B0I  ow  Real  Estatb  — C babitablb  BiguBar— Con- 

TiNuaMT  Girr  — GoBTS  — ISxxoDTioy  or  Wiix  — £xBCtm>ii  —  Jo»t 

TkM  AMCT  -  LOCKX  Kixo's  ACT  -  MOKAaTtC  OKJ>aK~F0WXK—  PRiuaiTr 

— PaoBATs  -  Rkcital*— *'  Rbudvx  "— R«tuoatxu>  or  Wilx.— Scoiucr 
Trust  -Survivok.] 

WINDINO-UP— C'S'm  AmmtMUT— Comtbibutort.] 
WITlfEBS— [3sf  pRoaaTK.] 
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AOnOH  TO  BECOVER  FOBSE8BIOM  OF  LAMS -[A«  Com 

— EHBAKIAaSllta    FLIADIXOS  —  IkTIUIOOATOBIU  —  LlNOLOBD    AMD 

Texutt— NoTici  or  Salx— Stitiko  rKociisiiias— TKAHins  of 
Acnoii.] 

ADDINO  PAHTIES— [/8m  AKxitDimTj 

ADDRESS  FOR  SERTIOE-[5m  Sebvicb.] 

AWmtlJUITHATOR— [Sm  Iirrusooi.Toux«.] 

ADVOCATE— [dw  PuvcHTioR  or  CBima  Act.] 

AFFIDATIT— [Sm  SconBiTT  rot  Cotn-SCBsntt  to  b>  or  OOOD- 

BlHAVIOOl  J 

AMEKDKENT— [ilHd  te  Plkadiho  ] 

I— Where,  in  proceeding*  agalnat  s  hoaband  and  wife  for  breach  of  contract 
by  the  wife  before  marrlige,  It  is  sooght  to  charge  the  uparate  eitate 
Of  the  wife,  the  eonrt  will  allow  the  pleadlngt  to  be  ameoded  by 
liuertiBft  a  claim  agalnat  It.  A  new  and  Independent  claim  cannot  be 
introdnead  Into  a  itatement  of  claim  withont  amending  the  writ  of 
anmmona  Moon  v.  Alt—U,  U  Ir.  L.  T.  Rep.  51,  followed.— Jforr<i  t. 
(VuniMtt  mi  uf/k  (Ex.),  1«  Ir.  L.  T.  Kep.  12. 

S— Vrltotnunmoni;  SammarjrProcedoraonBUliof  Exchange  Act;  action 
not  broD(ht  within  six  months;  pronUamrj  note,  what  constitatea.  — 
QtaltD  T.  Acirar  (Ex.),  1$  Ir.  L.  T.  *  S.  J.  IIML 

S— Where,  in  an  action  against  a  railway  company  for  breach  of  contract  In 
not  carrying  the  plaintltTs  pigs  safely  from  a  station  In  Ireland  to 
Liverpool,  and  for  wrongf  al  conversion,  the  defendants,  by  answers  to 
Interragatorles,  showed  that  the  alleged  conversion  took  place  wholly 
In  England,  and  was  committed  by  another  railway  company  wlihont 
tbeir  sanction,  leave  was  granted  to  the  plaintiff  to  add  the  latter 
company  as  co-defendants.— Cr«a<m  t.  M.  O.  W.  Bm.  Co.  (Ex.),  16  Ir. 
L.  T.  Rep.  84, 10  U  a  Ir.  74. 

4— On  an  application  by  a  defendant,  nnder  the  Jnd.  Act,  Seb.  r.  It,  to 
compel  the  plaintiff  to  amend  by  Joining  other  parties  ss  co.defendants 
In  tlie  action  on  the  groond  of  their  Joint  liability  with  him,  he  most 
esUbllsh  that  Joint  liability  by  clear  and  distinct  erldence.-H'Afte  v. 
Workman  and  aiutlur  (Ex.),  16  Ir.  L.  T.  Rep.  t7. 

AlPPBAIr-C'SM  (^OSTS- LaxDLOXD  UD  TmAVT.] 

APPBARAM0E-[5s<  Dbtadlt  or  ArrxAXABOS— SxcDmrrr  roB  Costs— 
Sbbticx.] 

APFORTIOmiEMT— Where  a  tenant  in  oceapMloD  of  lands.  In  lien 
of  bis  right  to  amblemants,  electa,  nnder  section  M  of  the  Landlord 
and  Tenant  Law  Amendment  Aet,  1660,  to  continue  to  hold  and  occupy 
inch  lands  nntil  tlio  last  gale  day  of  the  enrrent  year  in  which  hi* 
tenancy  ha*  determined,  the  rent  which  nnder  the  same  seetlon  the 
landlord,  or  •neceeding  landlord  or  owner,  becomea  entitled  to  recover 
from  tlw  tenant,  as  if  the  tenant's  Interest  liad  only  detarmiaed  on 
•nch  gsle  day.  Is  an  apportlonsble  rent  within  the  meaning  of  the 
Apportionment  Act,  1870,  bnt  the  person  entitled  to  the  apportioned 
part  thereof  Is  not  entitled  to  soe  the  tenant  fbr  sneh  apjiortianed 
part;  the  entire  gale  mnst  be  recovered  in  the  flttt  instance  by  the 
person  who.  If  tlie  rent  had  not  been  apportlonabla,  would  liaTe  been 
entitled  theieta  -7r»<ii  v.  fmtr  (App.),  10  L.  &  Ir.  28a 

ARKKABH  OF  REHT  ACT,  1883— {&s  Labolobo  abd  TBbabt.] 

ASSAOIiT  :  constable  wl messing;  assaulted  party  refusing  to  ptoeecote; 
snmmon*  by  constable  in  his  own  name ;  24  A  :tS  Vict.,  c.  100 ;  2A  A  26 
Viet.,  e.  CO.— Atnu  v.  Juiiieu  of  BmUttrn  (Co.  Ct.),  16  Ir.  L,  T.  A 
S.J.1**. 


LT— [Sm  UBLAWrci  Ambhblt.} 

'  OF  DAICAGEB-[A«  Dxtadu  or  ArrBAXAXOx.] 

ASSiamCENT— [Am  Cbose  ix  Acnox.] 

ATTAOBKEMT  OF  DEBTS— Money  doe  on  a  bank  deposit  receipt, 
payable  m/utero.  Is  attacbabie  under  a  garnishee  order ;  and  on  the 
ex  ports  application  of  the  plaintiff,  who  has  obtained  Judgment 
agxinit  the  defendant,  the  court  will  maka  a  conditional  order  to 
attach,  but  not  to  fty.—Betdf  v.  Casey  (C.  P.),  16  Ir.  L.  T.  Rep.  W). 

ATTBIIPT— [&s  Cbibibal  Lair.] 

AUOnOIf — [/See  Ixjuxcnox.] 


BAIIi— C/Sm  Sdbxtixs  to  bx  or  ooos  Bxbatiodx.] 

B  A  If  iingiT— [ass  Dxraiini.] 

BAMKRUFTCT— [Sm  Labdlobd  abd  Txbabt.] 

BIUi  OF  BZOHAMOB-C^te  Aiibbdiibbi-11iootiabi.x  Ixstbuhbxt.] 

BUiOK  UST— (Ose  DAHAOXa.] 

BREAOB  OF  HABRIAQE  PBOmSE:  evidence;  eonoboration.— 

V.  Ma,  16  Ir.  L.  T.  «  S.  J.  Iti. 


OABBIBR— [.^aif  xs  (}oxtkact— Rxasoxakii  Cobditiobs.] 

A  railway  company,  carrying  live  animals,  are  not  Instirers  thereof,  and. 
In  the  absence  of  any  evidence  of  negligence  or  proof  of  the  cause  of 
injury  to  the  animals,  will  not  be  liable  to  damages  for  such  Injury. — 
Jl'Indoe  V.  if.  O.  W.  Ry.  Co.  (Cir.  C),  16  Ir.  L.  T.  Rep.  M.  [And  see 
com.,  and  other  cases  collated  by  the  present  writer,  16  Ir.  U  T.  A  S.  J. 
228,  237.-*.  *  A] 

CERTIORARI— [See  Jusncx  or  thb  Pxacx  -  Suxxnxs  to  bb  or  oooi> 
Bxhayiohb— Taxatiob  or  Ck>STs.] 

CBUUfOUfO  SOIiIOITOB-[;8m  SoucnoB.] 

CBOSE  tS  ACTION— The  payee  of  a  promissory  note,  not  negotlsbie 
and  not  then  payable,  tndmed  It  as  follows:— "I  indorse  the  wilbm 
promissory  note  for  £100  to  my  sister  L.,"  and  deUverad  over  the  note 
to  L.  There  was  no  consideration  for  the  indorsement  and  delivery, 
but  It  was  found  as  a  matter  of  fact  that  such  Indorsement  and 
delivery  were  made  by  the  payee  with  the  latention  of  vesting  In  L. 
the  beneficial  Interest  In  the  money  represented  by  the  note.  The 
payee  died  before  the  note  fell  due,  and  bequeathed  to  one  of  tlie 
makeia  of  the  note  all  the  moneys  she  should  die  possessed  of  or 
entitled  to,  and  appointed  him  executor.  After  the  death  of  tlie 
payee,  and  before  action,  express  noLice  In  writing  of  the  indorsement 
wss  given  to  the  makers  :—Held  (reversing  the  Judgment  of  the  Com- 
mon Pleas  Division),  1st,  that  as  the  appointment  of  one  of  the  makers 
of  the  note  executor  of  the  payee  extlngnlBhed  the  debt  prior  to  the 
service  of  the  notice  of  assignment,  there  bad  been  no  legal  transfer  of 
the  debt  to  L.  within  sect.  24,  sub-eect.  6,  of  the  Judicature  Act,  so  as 
to  etuble  her  to  maintain  an  action  on  the  noto;  2iidly,  that  tike 
payee  had  not  constituted  herself  a  trustee  of  the  note  or  debt  for  U— 
let  V.  Jfofralh  (App.),  10  L.  R.  Ir.  318. 

OOHMITTAIi— [/8m  Liwatic.] 

OOIfCEAUHEMT— [/8m  Sdbxtt.} 

OOMDITION  PREOEDEMT-[/8w  Foob  Law.] 

COMTAOIODB  DISEASES  (ANI1CAI.S)  ACT,  I878-[ae>  CoB> 
tbact.] 

OOMTEUPT  OF  COURT :  publication  in  newspaper  of  letter  reflecUng 
on  Jurors;  higbsherlff.— Oniy'<ease,l6Ir.L.T.*S.  J.  488:  lloeionaU 
T.  TuUy,  it.  681.    [And  tee  BxpoKT  or  H.  C.  BxLxcT  Com.  ob  Pbit., 

M.  676.] 

COITTRACT  —  [ilnd  $a  Caxbibb— DAKAaia-FBAinM,  Siatuib  or— 
Laxdloxd  axo  Txraht    Pxbaltt.] 

1— By  the  2gth  section  of  the  ■■  Blsekrock  Township  Act,  1868,"  It  la  provided 
that  the  Corporation  of  Dublin  "  shall  supply,  and  thenceforth  cootlnus 
to  supply  a  quantity  of  water  equivalent  to  20  gailoiu  per  head  per  day 
for  the  population  from  time  to  time  of  the  township."  By  a  Provisional 
Order  of  the  Local  Oovemment  Board,  in  1874  (confirmed  by  67  A  S8 
Vic  e.  186),  it  was  ordered  "  that  It  shsll  be  lawful  tor  tbe  (Hirpontion, 
should  they  deem  it  expedient,  and  in  the  event  of  their  having  a 
quantity  of  water  In  excees  of  the  quantity  required  for  the  use  of  the 
city  of  Dublin,  and  for  the  supplies  provided  fur  the  said  several  town- 
ships by  the  said  statutes  and  contract,  to  give  to  the  CommlMtoneiB 
respectively  of  the  said  several  townships  permission  to  draw  qnantlties 
of  water  respectively  in  excess  of  the  quantlUee  provided  by  the  said 
statutes  and  contract  respectively,  lh)m  tbe  pipes  or  mains  of  the  Cor- 
poration, on  receiving  notice  fk'om  the  Comnilssloners  of  the  seversl 
townships  respectively  of  their  deiln  to  take  such  supply  In  excess  of 
the  statutable  or  contract  allowance,  at  a  rate  or  rates  to  be  agreed  upon 
between  tbe  Corporation  and  such  Commisalonen  reepeetively,  not  ex- 
ceeding In  any  case  the  rate  of  f  onr  pence  per  1,000  gallons,  and  It  ahall 
be  lawful  for  the  Commissioners  of  the  said  several  townships  r»- 
spectively  to  pay  out  of  the  rates  levied  In  their  respective  townships 
the  rents,  rates,  or  charges  rospectiveiy  made  by  tbe  Corporation  for 
such  supply  In  excess  ss  hereinbefore  defined."  Accordingly,  Sir  John 
Oray,  acting  for  the  Corporation  of  Dublin,  and  Mr.  Vance,  acting  for 
the  Blackro>ck  Township  Commissionera,  entered  into  a  written  ami^B- 
ment,  nut  under  seal  nor  signed  by  two  (}onimlsslonen  (under  the 
Towns  Commissioners  Clanies  Act,  s.  66),  by  which  It  was  agreed  that 
the  statutable  allowance  of  water  which  the  (Corporation  were  to  supply 
should  be  calculated  upon  a  population  of  lo,000,  until  the  publication 
of  the  then  next  Government  census;  and  that  all  water  supplied  In 
excess  of  the  statutory  allowance  of  twenty  gallons  per  head  per  diem  to 
such  a  population  should  be  paid  for  by  the  defendants,  at  a  price  to  be 
subsequently  fixed ;  and  by  a  snbaeqaent  written  arrangement  It  wu 
agreed  that  the  price  should  be  fixed  at  S^d.  per  1,000  gallans.  The 
Ciorporation  supplied  tbe  water  accordingly.  In  an  action  brought  by 
them  to  recover  on  foot  of  tbe  stipulated  price:  -BeU,  on  demurrer  to 
the  statement  of  defence  (1),  that,  the  Corporation  were  entitled  to  sas 
as  plaintiffs,  althottgh  the  contract  wss  not  under  seal,  same  haviDg 
been  wholly  performed  on  their  part  (applying  the  Ths  FUkmoni/ert'  Co. 
V.  Robtrtion,  6  H.  A  Or.  192) ;  (2)  that,  upon  the  true  coiutruction  nf  the 
contract,  It  was  In  effect  revocable  at  the  pleasure  of  the  partlea  at  any 
moment,  and,  therefore,  did  not  come  within  the  Statute  of  Pnnda, 
requiring  agreements  not  to  be  perfbrmed  within  one  year  to  be  In 


*  See  EzpUoBtion  of  AbbnTiation6,  ante  p.  tU. 
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writing  (applying  Knoulman  y.  Bttutt,  L.  R.  9  Ex.  1,  307;  jCfcy  t. 
Potitite  Auuranee  Co.,  1  Ex.  DlT.  i*),  ud  ao,  nnder  the  S6th  Mcdon 
of  the  Town*  Commiairionen'  Cl*aieaAct,wunat  required  tobeilgned 
bx  two  CommtulODen;  (8)  that,  the  contract  waa  not  rendered  Illegal 
or  ultra  vim  by  reaaon  of  the  reference  In  It  to  the  fixing  of  the  popo- 
latlon  of  Blackroek,  for  the  purpoaea  In  qaestion,  aa  10,000  unUl  the 
next  eenans.  Per  Firiglbboii,  Ljj. ;  The  meterage  rate  under  the  Pro- 
Tlalonal  Order  of  1874  la  a  rate  within  the  61it  lectlon  of  the  Dnblln 
Waterworks  Act  of  1881,  and  the  proviaionB  of  that  section  are  Incor- 
porated in  the  Provisional  Order  aa  effectoallr  aa  if  they  were  In  terma 
repeated  therein.  Corftralicn  (^  Dublin  t.  CommiaioMrt  <)f  Blaetroet 
(App),  16  Ir.  L.  T.  Bop.  111. 
3— In  an  action  against  a  railway  company  by  a  consignor  of  cattle,  delirered 
In  Ireland  to  be  forwarded  to  March  and  Lynn  in  England,  the  state- 
ment of  claim  alleged  (par  4)  that  the  defendants  did  not  dellTcr  30  of 
said  cattle  at  Lynn  within  a  reasonable  time,  bat  delayed  and  detained 
them  In  trucks  and  waggona  after  their  arriral  at  Lynn  for  a  long  and 
nnreaaonabls  time,  whereby  the  cattle  were  Injured;  and  (par.  6)  that 
the  defendants  did  not  dellTer  20  of  said  cattle  at  March  within  a 
reasonable  time,  but,  on  the  contrary,  delayed  them  for  a  long  time  In 
trucks  and  waggons  on  the  journey  between  Liverpool  and  Mardi, 
whereby  they  were  injured.  The  defendants,  by  their  statement  of 
d^ence,  pleaded  (par.  14)  to  the  4th  paragraph  of  the  statement  of 
claim,  that  the  defendants  were  always  ready  and  willing  to  dellrer 
the  30  head  of  cattle  within  a  reasonable  time,  bat  were  prevented 
from  so  doing  by  the  causes  thereinafter  mentioned.  They  then 
referred  to  the  Contagious  Diaeasas  (Animals)  Act,  1878,  and  stated 
that  by  an  order  of  the  Privy  Council,  made  in  pursuance  of  that  Act, 
the  county  of  Norfolk,  in  which  Lynn  is  situate,  wss  declared  to  be  an 
area  Infected  with  foot  and  mouth  disease;  and  that  nnder  the  4th 
achednle  of  the  said  Act  and  the  orders  of  the  Privy  Council  of  Jan. 
S,  M,  1881,  it  became  unsafe  to  move  the  cattle  from  the  trucks  in 
which  the  same  had  arrived  at  Lynn  except  by  a  licence  of  the  local 
authority,  granted  on  conditions  prescribed  by  the  ordera  in  CoimcU ; 
and  they  averred  that  no  such  licence  waa  forthcoming  when  the 
cattle  arrived  at  Lynn.  The  local  authority  of  and  for  the  county  of 
Norfolk  refused  to  allow  the  cattle  to  be,  and  prevented  the  same  from 
being,  moved  ont  of  the  said  tracks  nnleas  and  until  such  licence  waa 
obtained  and  produced  to  their  proper  olHcer;  and  the  defendants 
averred  that  auch  licence  waa  afterwards  obtained  and  produced  to  the 
oflicer,  whereupon  the  local  authority  permitted  the  cattle  to  be 
removed  from  the  trucks,  and  the  defendants  thereupon  forthwith 
removed  the  same  and  delivered  them  to  the  plaintiff.  They  further 
pleaded  (par.  15)  to  the  Sth  paragraph  of  the  statement  of  claim,  refer- 
ring to  the  same  Sanitary  Act  and  orden  in  (k>ancll,  and  stating  that 
the  defendants  carried  tiie  cattle  with  due  and  reasonable  speed  as  far 
the  town  of  Peterborongh,  on  the  borders  of  the  county  of  Norf<^ 
and  tiiat  it  was  unlawful  to  move  or  carry  the  cattle  from  Peter- 
borongh to  March  without  a  licence  of  the  local  authority  of  Uie  county 
of  Kwfolk,  and  that  previous  to  the  arrival  of  the  cattle  at  Peter- 
borough the  plaintiff  had  not  obtained  such  licence,  nor  was  any  such 
licence  given,  and  by  reason  of  the  premises  It  becsme  unlawfiil  to 
carry  the  cattle  further  on  the  Journey,  and  the  cattle  were  prevented 
from  being  so  carried  for  a  time,  and  did  remain  at  Peterb<»roDgh  for 
a  time.  To  the  14th  paragraph  of  the  defence  the  plaintiff  replied  that 
one  of  the  conditions  prescribed  by  the  Privy  Council  upon  which  the 
said  licence  would  be  granted  was,  that  the  owner  of  the  cattle  would 
make  and  sign  a  deelairatton,  aa  in  the  setaednle  to  the  order  set  forth, 
and  the  plainUff,  aa  the  owner  of  the  cattle,  made  and  signed  the  said 
declaration,  and  at  the  request  of  the  defendants,  and  before  the  cattle 
were  dispatched  lyom  Liverpool  on  the  way  to  Lynn,  delivered  the 
declaration  to  the  defendants,  hnt  the  detendaots  did  not  forward  the 
declaration  to  Lynn  with  the  cattle,  ao  as  to  have  the  same  forthcoming 
when  the  cattle  arrived  at  Lyim  or  March,  but,  on  the  contrary,  negli- 
Rently  made  default  in  ao  doing ;  that  the  local  authority  at  Lynn  was 
always  ready  and  willing  to  grant  the  licence  npon  the  production  by 
the  defendants  of  tlie  declaration,  and  the  tefnaal  of  the  local  authori^ 
to  allow  the  cattle  to  be  removed  from  the  waggons  was  occasioned  by 
the  neglect  and  defanlt  of  the  defendants  in  not  producing  the  declara- 
tion to  the  said  local  anthorfty.  To  the  Itth  paragraph  of  the  defence 
the  plaintiff  replied  to  the  effect  that  the  licence  there  referred  to  wa* 
obtainable  from  the  proper  local  authority  on  the  aurrival  of  the  cattle 
at  Peterbonnigh  by  tt>e  prodnction  to  the  local  authority  of  •  declara- 
tion In  writing  made  by  the  plaintiff  and  delivered  by  him  to  the 
defendants  before  the  departure  of  the  cattle  from  Uverpool,  and 
which  declaration  the  defendants  negligently  and  Improperlv  omitted 
to  produce  to  the  said  local  authority,  by  reason  whereof  a  liccnee  for 
the  removal  of  the  cattle  from  Peterborongh  could  not  for  a  long  ttane 
be  obtained,  and  the  delay  in  the  15th  paragr^  mentioned  was 
occasioned  thereby.  The  defendants  having  demurred  to  those  repli- 
cations, on  the  ground  that  tbey  did  not  disclose  any  contract  or  obli- 
gation upon  the  part  of  the  defendants  to  forward  the  declaration  to 
we  local  anthori^ : — Held,  allowing  the  demurrer,  that  the  defendants 
were  under  no  obligation,  by  any  expreas  or  implied  contract,  or  by 
reaaon  of  any  duty  otherwise  imposed  on  them,  to  procure  the  licenoes, 
nor  was  any  duty  imposed  on  them  to  forward  the  dedamUon ;  but 
that,  the  contract  being  to  carry  and  deliver  within  a  reasonable  time, 
and  not  at  any  specified  time  the  case  did  not  fall  vrithln  the  docirine 
that,  if  a  person  contracts  absolutely  to  do  a  certain  act,  he  la  not  dia- 
eharsed  from  his  obllgaUoa  by  the  snperventlon  of  circumstances 
rendering  performance  dlfllcnlt  or  impossible;  while  for  delay  in 
carriage  within  such  reasonable  time,  oocasioned  by  the  regulations  of 
the  Act  and  Order  in  Coimcil,  they  wotild  not  be  reaponalbie  under  the 
clreumstanoesappearing.— X||i>eA  y.ne Midland Baibfoj/Co. (Q. B.),  IS 
Ir.  L.  T.  Kep.  115,  [See  com.,  and  cases  collated  by  the  present  writer, 
18  Ir.  L.  T.  A  S.  J.  375,  389,  317,  835,  6Ul-£.  IT.  &] 

COBONER— C&s  PcisaHTimT.] 

OOBTS-C^nd  sM  Couiitt  Coctit— Lardloso  axd  TntAira— Skocbitt 

roB   Costs  — BouoiTos—BTATua  PnocEKDiiros  —  Taxatioh  or 

Costs.] 
I— Ad  action  was  brooght  tn  a  Division  of  the  High  Court  of  Jostiee  to 

recover  poateasion  of  lands  on  the  ezplratioa  w  a  lease  tn  thirty-one 


years  at  a  yearly  rent  of  £40,  nnder  which  the  lands  had  been  held, 
the  writ  of  summons  being  issued  before  the  passing  of  the  Land  Lav 
(Ireland)  Act,  188L  By  Us  statement  of  claim,  delivered  In  October, 
1881,  the  plaintiff  claimed  to  recover  possession  and  mesne  rates.  A 
consent  for  Judgment  for  posiession  and  a  sum  for  mesne  rates  was 
given  by  the  defendants: — ffatdy  that  the  action  for  posaesdon  and 
mesne  rates  might  have  been  brought  in  the  County  Court;  and  that 
the  plaintiff  was  therefore,  by  sect.  51  of  the  Land  Law  (Ireland)  Act, 
1881,  disentitled  to  costs.— OrenUs  v  Xirk  (C.  P.),  10  L.  H.  Ir.  41. 
3— Where  at  the  trial  the  Judge  refusee  costs  to  a  snoeessfnl  party,  the  Divi- 
sional Court  will  not  in  general  interfere  with  his  discretion.  Where 
a  defendant  in  an  action  for  slander,  having  paid  money  into  Court, 
obtained  a  verdict  upon  that  plea,  but  failed  npoa  issues  Joined  on 
[4ess  In  bar,  the  Court  refused  to  vary  the  order  of  the  Judge  of  Kisi 
Fries,  refusing  the  defendant  coeta.  -  f  somsy  v.  SarrttOH  (C.  P.),  1* 
Ir.  L.  T.  Kep.  55,  ID  L.  B.  Ir.  17. 

3— When  a  holding  at  a  rent  nnder  £100  per  annum  has  been  evicted  for 
non-pa}'ment  of  rent,  the  tenant  or  other  party  having  a  spedflc  interest 
In  the  holding  is  entitled  to  a  writ  of  restitution,  under  33  A  34  Vic.,  c 
1S4,  without  paying  the  costs  of  the  action.— <8cH/f|f  v.  MandatUU 
(q.  &),  L.  B.  Ir.  837.: 

4— Action  to  recover  land  on  title ;  Land  Law  Act,  1881,  s.  51;  Jad.Act,aS> 
County  Courts  Act,  1877,  ss  53,  44.-Xord  Cloncarty  v.  Dnani  and 
ollun  (C.  P.),  16  Ir.  L.  T.  A  S.  J.  97. 

5— C.  having  bequeathed  a  chattel  interest  in  land  to  his  widow  so  long  as 
she  oontinned  unmarried,  the  widow  married  D.,  and  died  intestate. 
E.  C,  the  eldest  son  of  C.  took  out  administration  to  C.'»  will,  and 
brought  an  action  to  recover  posiession  of  the  land  against  D.  and  his 
two  brothers,  to  wUch  D.  alone  took  defence.  The  trial  was  listed  for 
hearing  on  Dec  15,  1881,  when  the  plaintiff's  solicitor  was  informed 
that  the  acUon  had  been  settled  by  an  agreement;  and  the  case  was 
struck  out  accordingly.  By  this  sgreement,  signed  by  the  plaintiff  and 
defendants,  the  plaintiff  was  to  abandon  his  cUhn,  receiving  from  the 
defendants  £130  and  a  promissory  note  (or  £30,  es«h  parVr  paying  bis 
own  costs.  A  f^  days  before  this  compromise  one  at  D.'s  broOiers 
had,  as  a  legatee,  instituted  a  civil  bill  suit  to  administer  the  assets  of  C. 
The  solicitor  for  the  plaintiff  applied  to  him,  without  success,  fbr  pay- 
ment of  the  costs ;  and  the  plaintiff  afterwards  went  to  America.,  aqd 
on  Mtu>ch  3, 1883.  the  solicitor  applied  for  payment  to  D.,  but  slike 
nnsnccessf  ally.  On  June  29, 1883,  the  solicitor  having  moved  for  an  order 
that  he  be  deckuvd  entitled  to  a  charge  on  the  lands,  aa  being  property 
recovered  or  preserved  through  his  Instrumentality,  nnder  89  A  40 
Vie.,  c.  44,  s.  3,  or  for  an  order  that  D.  should  pay  the  ooets,  the  £ltO 
having  been  psid  In  his  own  wrong :  The  Conn,  being  divided  in 
opinion,  pronounced  "  no  rule.** — Cols  v.  Dawton  (Ex.),  18  Ir.  L.  T.  Rep. 
88.  [See  a  a  on  app.,  id.  97,  n.  And  see  com.,  and  cases  coUated  by 
the  present  writer,  16  Ir,  L.  T.  A  S.  J.  3ai,846,-.S.  IT.  A.] 

6— SoUdlon'  fees;  Rules  and  Orders  of  Supreme  Court  of  Jadlcature.  - 1( 
Ir.  U  T.  A  S.  J.  331. 

OOUMTERCXiAIM  -[<Sm  Difadu  n  PLEADwa— EuBSiatesm*  Plbad- 

uroa.] 

COX7NTT  CX>DKT— [Aiids«CosTS-LA»>u»s  AXnToiAm— Rshittai. 
TO  lanaioR  Cocbt— Taxatiov  or  Cosn.] 

1— Where  sn  action  has  been  brought  in  the  County  Court  under  the 
Employers'  Liability  Act,  1880  (48  A  M  Vic,  c.  43),  and  Is  required  to 
be  removed  into  the  High  Court  of  Justice  under  section  8  (1),  aa 
ap^caUon  may  be  made  tx  parte  fur  a  conditional  order  for  the  par- 
pose  under  the  County  OtBoers  and  Courts  Act,  1877  (40  *  41  Vie.,  e. 
56) ,  section  57.  While  the  clreumstanee  that  more  than  £60  is  claimed 
will  not  be  per  ee  a  ground  for  refusing  to  remove  the  action,  the 
Exchequer  Division,  In  accordance  with  Ita  analogous  practice  In 
ref  ennee  to  remitting  actions  to  the  County  Court  imder  the  C.  U  P. 
A.  Act,  1870  (88  «  84  Vic.,  c.  109),  wlU  consider  the  caae  ■*  fit  to  be 
tried  in  the  High  Court"  under  40  A  41  Vic,  c.  68,  section  57,  if 
reasonably  satisfied  that  the  plaintiff  ought,  ahould  he  succeed  at  all, 
to  recover  a  large  sum,  more  than  that  amount.— Jfo^  v.  Martin 
(Ex.),  16  Ir.  L.  T.  Rep.  6. 

3— Where  the  amount  sued  for  by  an  ordinarr  dvll  bill  Is  tendered  before 
the  entering  of  the  clril  bill,  the  plaintiff's  solicitor  is  entitled  to  pay- 
ment of  the  prescribed  fee  for  instructions.— ilsU  v.  M'SaUt  (Co.  Ct), 
16  Ir.  L.  T.  Rep.  14. 

CWVEN  AMT— (As  LansLOiD  am>  Tixaiit.] 

CBXBHIfAIa  IiAtr— [AmI  <e«  AssamT— Bail— Etissmoc— Fo«erai,B' 
EanT— JoBT  -  JuiTioB  or  trb  Pbaob— Simniia  lo  as  or  Good  Bsha- 
Tioint— WnrrxBOT  AoT— Wmnss.] 
QiKsrs,  whether  a  person  ean  be  convicted  of  Inciting  another  to  commit 
a  felony,  when  the  latter  is  Ignorant  that  the  act  to  which  he  waa 
incited  was  a  felony  ?  -  7Vk<  Quitn  v.  Brian  (CIr.  C),  16  Ir.  L.  T.  Beu. 
106.  [See  papers  by  the  present  writer,  on  "Criminal  Attempt^**  1< 
Ir.  U  T.  *  S.  J.  578, 587, 601,  611.— .ff.  S.  A] 


DAHAOES— {And  ie«  Diraai.T  or  ArrssBAHCs— PraALTT.] 

An  action  was  brou^t  by  the  plaintiff,  a  trader,  for  entering  Judgment 
a^dnst  him  on  a  bond,  in  breach  of  an  agreement  by  the  defendant 
not  to  do  so  except  In  certain  eventa,  which  had  not  happened ;  and 
upon  the  question  of  damagea,  he  gave  in  evidenc^  subject  to  the 
defendant's  objection,  a  copy  of  the  Blaek  Utt  conulnlng  an  entry  of 
the  Judgment:— fsU,  that  such  evidence  was  properly  admitted,  as  the 
publication  In  the  Black  Uet  was  an  ordinary  and  natural  conseqaenee 
of  the  breach  of  contract.— A{a<r  v.  Kinck  ((:.P.),  10  L.  B.  Ir.  M4. 


DAMaEBOOS  IiUNATIO-K^w  Lvxaxic.] 


Digitized  by 


Google 


XVI 


COMMON  LAW  DIGEST. 


DEATH— [iliul  tt  EvnoTtmi'  Lmuutt  Act,  1890— Lxhslosd  ahd 

TtKAXT— NsooniBu  IsnaomaT.] 
1— Erldann  of;  burial :  Ufa  aliovn  to  b*  attU  In  exUtenoa. — SoUm  j.  XMf, 

16  Ir.  L.  T.  A  S.  J.  10«. 
S— Eridanea  oC;  preaampUon  from   cIreniDataneaa. — M  r*  livrrar,  1(  Ir. 

L.T.AaJ.SM.  [Seaoom., andeaiaaoolUtadby ttaapreMDtwiltar, M 

U»,»7i,Ku—£.ir.B.l 

DEFAHATtOM—CSM  Snuriu  to  u  or  Good  Bsiatiou*.] 

DEFAULT  IN  FLEADINO— C^'xl'M  Jitookext  bt  Ditxdlt.] 

Wnara  th<i  plaintiff  makaa  dateutt  In  dellvary  ot  reply  to  tha  dafandiint'a 
Btatamant  of  dafenoa  and  coantereUim,  the  Court  will  order  final 
judgment  to  be  entered  for  the  defendant  in  respect  of  both  the  original 
elalm  and  the  cdunterclaim,  under  Onler  XXXIX^  r.  8. — Thomson  t. 
CUttek  (Ex.),  10  L.  R.  Ir.  3;8. 

DEFAULT  OF  APPEAKANOE-{il"<i  Ma  M otioh.] 

In  default  of  an  appearance  in  an  action  for  nnliqnidated  damagaa.  after 

todginent  marked  by  the  plaintiff,  the  notice  of  tha  inquiry  before  the 
laatar  of  the  Court  to  aaseaa  dAinaffea  may  be  served  by  flUng  it  with 
the  proper  ofBcer.— O'C^imor  t.  flagon  (Q.  B.),  10  L.  B.  Ir.  iti. 

DEMURRKR— [And  •««  CoKTStcr— PLKasras.] 

O.  XXVII.,  r.  »,  allowing  eiihar  party  to  enter  a  demnrrer  "imme- 
diately," mnst  be  taken  as  repealing  O.  O.  18S«,  r.  50,  requiring 
damn  rer  booka  to  be  made  up;  and,  accordingly,  a  party  wboae 
pleaJiDg  is  demurred  to  la  bound,  wlthoot  waltlni;  for  polnta  of  de- 
murrer or  demurrer  booka,  to  enter  the  demnrrer  within  ten  daya; 
otlierwiae  tha  demarrer  It  admitted.  -  Botma  t.  Ootmothi  (Ex.),  1(  Ir. 
U  T.  Rep.  «L 

DEPOSIT— [Sae  ATTAOHam  or  Dura— SAvnoa  Bask.] 

DETINUE— An  action  of  datlnne  doea  not  lie  against  a  bailee  of  gnoda 
until  demand  made  by  the  bailor,  after  tha  determination  of  the  bail- 
ment and  before  action  bronght,— CWtot  v.  Barclay  (App.),  10  L.  B.  Ir. 
iti. 

OI800NTINUAMCE— In  an  action  against  sereral  defendants,  a  notice 
wholly  discontinuing  the  acrlon  as  against  aorae  of  the  defendanta  la 
irregalar,  and  will  be  set  aside.  The  proper  coarse  for  tha  plaintiff  to 
adopt  la  to  obtain  leave  to  withdraw  his  cause  of  complaint  as  agiunat 
such  defendants.  A  plaintiff  is  entitled,  under  G.  0.  XXII.,  r.  1,  by 
leave  of  the  Court  or  a  Judge,  so  to  discontinue  his  action  wholly,  so 
far  as  soma  of  the  defendanta  are  concerned,  and  to  strike  out  such 
defendanta  from  the  stitement  of  claim,  where  the  eausea  of  action 
anainat  such  defendanta  are  in  the  alternative,  and  distinct  from  the 
cansea  of  action  alle((ed  against  the  remaining  co-detendanta — 
CorJWs  T.  TKe  Beffml  Board  qf  QwirUanu,  AtuUnon,  ami  oUwn  (Ex ), 
10  L.  R.  ir.  86. 

DUCOVEBT  AND  INSPECTION— [.iiuf  ssa  IsmuooATOiim.] 

1— On  an  application  imder  0.  XXXI..  r.  17,  the  court  will  not  grant  an  order 
for  inspection  of  docnmenta,  tbongli  some  of  tbem  are  referred  to  in 
tha  pleadings  of  the  oppoalte  party,  if  the  doenmenta  are  not  in  the 
poaaeaaiun  or  power  of  that  party.— Ormte  T.  Paul  and  aMari  (Ex.),  16 
ir.  L.  T.  Kep.  M 

S— A  defisndant  may  obtain  dlaeoreiy  of  daeomenti,  under  Order  XXXU  r. 
11,  before  a  statement  ot  defence  baa  been  dellTered,  when  such  dla- 
eovery  Is  neeeasary  for  the  pnrpoae  of  aacertaioing  what  daniage  the 
plaintiff  haa  actnally  anSered,  with  a  view  to  paying  money  into  Court 
with  the  defence.— if«a«  t.  U'Diarmtd  ((}.  B.),  10  L,  &  Ir.  tit. 

DISMISSAL  FOR  WlL3m  OF  PROSECUTION  —  An  abortive 
notice  of  trial  doea  not  preclude  the  dismlsaal  of  tha  aettoa  nndar  O.  O. 
XXXV.,  rr.  2,  4.  Where  the  time  meaUoned  In  O.  O  XXXV.,  r.  3, 
had  elapsed,  the  Court  diamlaaad  tba  aetloa  for  want  of  proaeeation, 
though  notice  of  trial  had  been  aerred,  the  trial  having  been  poaiponed 
on  the  application  of  the  plaiLtiffs,  and  no  further  prozeedinga  having 
been  taken  by  them  to  bring  the  case  to  trial.— TAa  UiliaiiiaH  &ut  v. 
Hufha  (C.  P.),  10  L.  a  Ir.  U. 

DISFENBABT— [«M  Poos  Law.] 

DISTRESS— [Sm  Laxolobo  akd  Txhaxt.] 

DRAINAOE  BOARD -C-SMTaiaFAaa.] 


T—A  right  of  way  on  foot  throngh  the  paasaga  of  •  honae  does 
not  Include  a  right  to  cariy  heavy  goods  or  bardena  on  tmeka  through 
IiL—JiuIIh  v.  ScottM  \fUout'  Fund UuU  Life  Auuranee SoeUlt  (App.), 
16  Ir.  L.  T.  Eep.  8. 

EKBARBASSINO  PLEADINOS— 1  In  an  ejectment  for  non-pay- 
ment of  rent,  brought  by  the  oavisee  of  a  deceased  leaaor  against  a 
person  claiming  the  Intereat  In  the  lease,  the  defendant  made  a  connter- 
clalm.  In  aubatanae  alleging  that  through  a  mutual  mistake  of  tha 
lasaor  and  lessee  a  balk  Instead  of  an  aereable  rent  waa  reserved ;  that 
aneh  aereable  vent  at  the  etipniated  rant  per  acre  wonld  hava  been 
leaa  by  £4t  yearly  than  the  rant  reserved  b  the  leaae;  and  that  by 
taking  credit  for  tha  exceaa  paid  in  reapeet  of  tha  rent  actually  re- 
aarved,  all  leat  properly  dne  and  claimable  under  the  leaae  had  been 
paid,  npto  the  time  of  action  brought;  and  tha  d^endant  oountar- 
claimed  to  have  the  lease  rectified  by  reducing  the  rent  therein  fhnn 
tha  bulk  rent  of  £119  Its.  Sd.  to  the  sum  of  £74  yearly,  being  the 
alleged  aereable  rent  •.—Htid  (afflrming  the  decialon  of  tha  Common 
Pleaa  Oivisiun).  that  thecunnterclaim  ahould  bo  set  aside.- CW-sh  t. 
OrMo/Aar  (App.),  10  L.  K.  Ir.  83. 


S— In  an  action  to  recover  poaseaalon  of  land  for  non-payment  of  rent,  tha 
defendant  denied  first,  that  he  became,  or  was,  or  Is,  tenant  to  tha 
plaintiffa  or  any  of  them:  and,  secondly,  that  he  paid  rent  to  tha 
plaintiffs,  or  any  of  them : — He/d^  embarrassing  and  defective,  in  not 
answering  the  substance  of  the  dalm  by  a  denial  that  there  waa  a 
sabslating  tenancy  in  any  person  under  the  plaintiffs.  In  snch  an 
action,  when  the  pleader  wishes  to  traverse  the  alleged  tenancy.  It  la 
necessary  for  him  to  negalive  any  tenancy,  whether  subaiating  In  tha 
defendant  specially  named,  or  any  other  person  under  the  plaintiffL 
Semble^  an  allegation  in  the  statement  of  claim  that  the  defendant 
paid  rent  la  onuecessary  and  embarrasaing,  as  either  wholly  immaterial 
or  aa  pleading  evidence  merely;  but  If  payment  of  rent  be  alleged,  the 
all«gatlan  may  be  traveraed  by  the  defendant  bi  hia  atatamant  of 
dafenea— itoKfey  t.  Lufau  (C.  P.),  10  I,.  K.  Ir.  9. 

8— In  an  action  for  trespaas  to  the  plaintilTa  dwelling-honsa,  and  convarrioa 
of  his  goods,  the  statement  of  claim  containing  allegatlona  that  tha 
defendanta  put  bailiffs  In  the  house,  stayed  therein  a  long  time,  and 
on  two  dilTerent  daya  bron^t  in  a  eonconne  of  people ;  the  defendanta 
Jostifled  the  acta  complained  at  as  done  In  execution  of  a  Jlerf  facial, 
and  the  plaintiff  replied,  that  In  eontinning  In  the  hoose  for  a  long 
time,  posting  auction  bills,  and  Introducing  a  eoneoorse  of  people  as  In 
the  statement  of  dalm  mentioned,  the  defendanta  stayed  man  than  a 
reasonable  time  and  brought  in  more  people  and  made  a  greater  nolaa 
and  distnrbance  upon  the  plaintiff's  premises  than  was  reasonable  in 
order  to  levy  under  the/,  fa.  :—Beld,  that  the  reply  waa  either  a  new 
assignment,  and  therefore  inadmissible  under  a.  O.  X  VIII.,  r.  T,  or  waa 
embarraasing,  and  that  In  either  view  It  ahould  be  set  aaida,  with  ieara 
to  amend  the  statement  of  claim  —Btnu  r.  DueitU  (Ex.),  U  U.  B.  Ir. 
11. 

EMBI^IIENTS— {<Sm  Aproanonmrr.] 

EMPLOTERS'  LIABILITr  ACT,  I880— {Xad  ass  Comrrr  Conn  ] 

I— Notice  of  injur}  from  negligence;  delivery. — Adamt  v.  KightiuffdtA,  16 
Ir.  L.  T.  A  S.  J.  M7.    [See  com.,  by  the  present  writer,  id.—E.  N.  B.] 

2— Contract  in  ouster  of;  public  policy ;  power  to  contract  snrvlvinKrelatlrea 
out  of  benefit  of  Lord  Campbell  s  AcL— On/HtAi  v.  iiarf  ^  Dudteg  \t 
Ir.  L  T.  *  S.  J.  80S,    [See  com.,  by  the  present  writer,  td.  -S.  S.  A] 

EVIDENOB— [iliui  ua  Bbbach  or  Makbiaoi  Pboxisb— Dxath-Jits- 
TicB  or  tbb  Pbacb- Laidlobo  An>  Tbbaht -MaarxB  am  8rB- 
TAirr— NOTiOB  or  SALB-SmjiTm  lO  bc  or  oood  Bbratiodb— 
WiTMcaa.] 
The  prisoner,  who  had  been  Stamp  DUtribntor  of  the  (Jneen's  Bench 
Division,  waa  indicted  for  uttering  three  law  forms  with  forged  atamps 
Impreased  thereon.  The  forms  which  were  the  subject  of  the  ladlct- 
mant  ware  tliosa  ordhiarlly  used  by  the  Stamp  Distributor  of  tha 
Kxebequer  Dlvlaian,  and  bore  hia  particular  mark.  It  someifanes 
happens  that,  In  the  procaaa  of  atamping,  a  aeoond  sheet  of  paper  Is 
Inadvertently  placed  under  the  sheet  which  is  brought  into  eontact 
with  the  die ;  this  second  sheet  receives  an  Impteaaion,  but  of  a 
fainter  character,  and  one  which  can  be  diatlnguiahed  from  the  Im- 
preaslon  made  on  the  outer  aheet.  These  second  sheets  are  termed 
>'  blinds^"  and  are  never  suppoeed  to  be  issued  by  the  SUmping  Depart- 
ment, or  regarded  as  genuine  stampa.  The  principal  defence  waa  that 
when  the  prisoner  sent  to  purcbaae  genuine  stamps  at  the  Custom 
House,  his  messenger,  either  deceived  by  the  guilty  party  or  In  col- 
lusion with  blm,  brought  back  these  "bllnda,"  which  wera  then 
Innocently  sold  by  the  prisoner.  To  meet  this  defence,  counsel  for 
the  Crown  proposed  to  give  in  evidence  several  docaments  from  the 
flies  of  the  Queen's  Bench  Division,  which  were  on  forms  headed  with 
the  primed  device  used  on  the  prisoner's  forma,  and  date-stampa  on 
which  were  proved  by  the  evidence  of  an  expert  to  have  been  made 
wilh  the  same  instrument  as  the  forged  stampa  on  the  documenta  tha 
subject  of  the  indictment;  and  in  the  prisoner'a  office  implementa 
were  found  suitable  for  the  forging  of  such  stampa.  These  doca- 
ments were  submitted  by  the  loamed  Judge  to  the  Jury,  not- 
withstanding that  the  prisoner's  counsel  objected  to  their  ro- 
oeption  on  the  ground  that  there  was  not  sufficient  evidence  to 
connect  the  prisoner  with  them ; — 3tld^  in  ihe  Court  for  Crown  Caaea 
Reserved  (disi.  Fitzoxxald,  B.,  and  Baxzt,  J.),  that  there  waa  anlB- 
clent  evidence  to  connect  the  prisoner  with  these  documanta,  and  of 
their  having  been  ottered  by  him;  and  that  they  wete  rightly  anb- 
mlttad  to  toe  Jury  aa  evidence  of  guilty  knowledge  in  nttarlag  the 
atamped  Inatrumenta  which  were  the  anbject-matter  of  the  Indict- 
ment.—&».  T.  Colelmigk  (C.  C.  R.J  10  L.  R.  Ir.  241.  U  C.  &  a  M. 

EZEOOnON— [Ss*  Nonex  or  Sai.*— Saltaob  Cbioiiob.] 

EXEOUTOB— [5m  CHoaa  in  Actiok.] 


riEBI  FAOIAS— [A*  BaBABBAasiso  Plbaohkm— Moticb  or  SAi,a— 

SALTAflB  CBBDITOB.] 

FINAL  JUDOaiENT— [Aas  jrui)«iiBrr.] 

FOBdBLE  ENTBT— An  action  cannot  be  maintained  by  a  paraen  who 

has  been  In  possession  of  lands,  without  title,  agalnat  the  true  owner 
of  the  lands ,  for,  with  force  and  strong  hand,  entering  the  lands, 
expelling  the  plaintiff  from  the  poaaession,  and  taking  gooda  tha  pro- 
perty of  the  defendant  then  being  on  the  landa.  Mmlsa  ▼.  Hmrlmmit 
(1  Sc.  N.  R.  474)  observed  upon.- Bsa<(<a  v.  JMi-  (Ex.)  L.  K.  Ir.  SjS. 
[See  paper  by  the  present  writer,  U  Ir.  L.  T.  *  S.  J.  «U.— IT.  Jf.  A] 

FORFEITURE  -[And  u»  LAaoLOBi>  aid  Tcbabt.] 

Where  the  right  of  renewal  of  a  lease  for  Uvea  renewable  Ibr  ever  hal 
been  forfeite,!,  by  non-payment  of  renewal  fines  within  the  time  pro- 
scribed by  the  leaae,  though  demanded  In  writing  by  the  rereralonera, 
the  Court  refused  to  grant  relief  agalnat  the  forfeiture,  under  secUoa 
14,  subsecUon  2,  of  the  Conveyancing  Act,  VKL—ButUtdga  r.  Wktimt 
(Ex.),  10  L.  B.  Ir.  26*. 
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FOSaERT-  [»<  Bvnincc] 

FRADDS,  STATUTE  OF— The  defeixlaiit,  u>  Irish  tradfsimui,  gun 
s  Tcrbal  order  for  goids  to  the  plulntiff,  vh  i  carried  on  buaineu 
In  England,  and  the  good*  wer«  sent  by  the  lonte  atn*eed  upon  by  the 
parties.  The  Inrolce  wae  forwarded  at  the  sarne  time,  bat  waa  Imme- 
diately returned  by  the  defendant,  with  a  letter  autlng  that  It  dtd  not 
eonretpond  with  the  agreement,  and  notifying  his  refnaal  to  take  the 
goods;— fMd,  that  ihere  was  noeTidence  of  any  receipt  and  acceptance 
of  the  goods  by  the  defendant,  and  that  an  action  against  him  for  the 
price  could  not  be  maintained.  Iformm  r.  PklHtpt  (14  M.  A  W.  277) 
ttUamti.-lhptM  t.  MVarUy  (Q.  B.),  10  L.  Jt.  Ir.  M4. 


OAMKIBBEM—lAnd  me  AmcHitnT  of  Onn.] 

A  mortgage  of  lands  haTing  been  assigned,  the  assignee  aerred  notice  on 
the  tenants  to  pay  him  their  rents.  A  Judgment  creditor  of  the 
mortgagor  obtained  an  order  attaching  rents  aocmod  prior  to  the 
aaalgnn  ent  and  a  conditional  order  on  the  tenants  to  pay.  The  rents 
dne  at  the  date  of  the  assignment  of  the  mortgage  were  not  thereby 
assigned  to  the  transferee,  but  were  assigned  to  him  by  the  mortgagee 
after  the  garnishee  order.  On  a  motion  by  the  Judgment  creditor  to 
make  absolute  the  conditional  order  to  pay,  notwitlistandlng  canse 
shown  on  behalf  of  the  tenants  and  the  transferee  of  the  mortgage  :— 
tMiy  Ist,  that  the  transferee,  whose  right  to  the  anteoedent  arrears 
was  dertred  by  tbeir  assignment  after  the  garnishee  order,  liad  no 
Jeeiu  lamH  to  show  canse.  Indly,  that,  nnder  section  18,  sub-section 
t,  of  the  Judleatate  Act,  the  rents  attached  were,  notwithstanding  the 
mortgage,  debts  due  to  the  mortgagor,  and  liable  to  be  made  the  inb- 

} set  of  a  garnishee  order,  and  that,  therefore,  the  conditional  order 
or  payment  ahnnid  be  made  absolute.  CblHiit  t.  l-kampmt  (U  Ir.  C. 
L,  R  App  Oil  held  dlsttngnisbabla,  harlng  regard  to  the  Jndicatnie 
Act,  see  .  as,  anb-eecL  S.— fodsrsois  ▼.  O'Xtillg,  10  L.  a  Ir.  804. 

OVT    [Sm  Chose  ur  Aonoa.] 

OOOD  BERAVIOUB-CAs  Jumcs  or  the  Patci  -  Sdutiu  to  bx 

OF  OOOD  BBHATlOm.] 

ORAKD  JURT— [&<  FannmiSTj 
OUABANTEE-C'Sm  SDSnr.] 

H 
HUHBAMS  AHD  WIFB— [Am  Amiidmbr-IIotiob.] 


ZLZJBOAUT7— [Sas  Cobtbaot— FouCT  OF  Ibbdbabcb— Satibos  Baas 
— Ubuwful  Assbult— Whitbbox  Act.] 

nOOHBTBirilTT—  [ass  CoBTBacr.] 

UIUITKKENT  TO  OOKMIT  QBtMli    [ffiw  CaumtAL  Law.] 

DTDOBSEISENT  OF  BESVIUB— The  eonrt  will  not  extend  the  time 
wtthtn  whieb  the  Indonement  of  the  date  of  serrice  of  •  wilt  of 
sommons  may  b«  made  by  the  prooeasHwrrer.— Aw*  t.  ihiiMM  (Ex.), 
IOL.air.Wl 

niFOBKATION— [/8m  Schbtiis  to  bb  of  oood  Bxkatiodb.] 

mjUMirriOM— Fending  the  proceedings  In  sn  action  for  rent,  and  before 
lodgment,  the  defendant  called  an  aoetlon  of  all  the  stock  and  effects 
on  Uie  Ihnn  tenanted,  on  which  the  plHlnUtf  had  been  prevented  from 
distraining  in  consequence  of  the  disturbed  slate  of  the  district:— 
BM  (aiBrmlng  the  dccUlon  of  the  C.  F.  D.,  Id  Ir  L.  T.  Kep.  4),  that 
an  injunction  ahonid  not  be  granted  to  restrain  the  anctloneer  ftvm 
parting  wilh  the  proceeds  of  the  sale  pending  the  recovery  of  Jndg- 
ment.  Wellm  t.  ITtfjon,  11  Ir.  L.  T.  Rep.  148,  and  Sum  y.  Earl  tf 
Jir$ey,  4  C.  F.  DIt.  ISO,  IN,  distlngnished.— ifoc  T.  Ai<tiey  (App.),  18 
Ir.  L.  T.  Rep  1. 

nrQUIBT-  [5m  Dbfaslt  of  AmABjusoB;] 

INBPEOTION— [/Sm  DncoTXBT  abd  iHsncnov.] 

IM8IIRAMOB— [5m  Fouct  of  Ibscbaxcb.] 

mTEBROOATOBIES— {^iHf  ue  Discotbbt  aks  IssrxonoB.] 

In  an  action  by  an  administratrix  for  recoreiy  of  lands,  which  formerly 
were  In  ths  possession  of  the  deceased,  the  defendant  was  not  com- 
pelled to  snswer  interrogatories  as  to  the  circumstances  imder  which 
he  went  Into  poesession,  the  Instrimient  (if  any)  under  which  he  helii, 
and  the  charaeter  of  his  possession.  If  in  an  action  forreooTsry  of 
land,  it  ia  alleged  that  there  an  peculiar  dramistanoes  entitling  the 
plaintiff  to  administer  interrogatories  of  sndi  a  ehanuter  as  the  abore, 
there  should  be  an  afUdavIt  setting  oat  tbe  iMIs  leUed  on.— Aawte  t. 
jBtHutir  (Ex.),  10  L,  a  Ir.  60. 


JDSOMEMT— [Xad  ss<  Daxaois-Dbfadlt  of  ArPBABA>e>— Dxtaiiu 

.  IB  PLBaniBO— LaxsiOBO  xhd  TsaaxT— SansFaonoB  or  Jusoicxbt.] 

1— Where  the  writ  of  summons  was  specially  indorssd,  claiming  two  half- 
years'  galas  of  rsnt  due  to  the  plaintill  for  the  nss  and  ooonpatlon  of 
the  lands,  and  t5e  plaintiff,  in  hfs  sffldsTit  in  support  of  a  motion  fof 
leare  to  sign  Anal  Judgmsnt  nnder  0.  XIII.,  r.  1,  alleged  the  existence 
of  a  lease  of  the  s^  lands  made  by  him  to  the  defendant  and  executed 
by  Ihe  defnidaot,  in  which  the  defendant  oorenanted  to  pay  the  said 
lent,  and  the  pMntUf  eUtmed  the  rent  as  due  nnder  said  lease:— 
/r«U^  that  the  motion  sbooM  b«  rafased.— ifart/brtl  t.  MaHtr  (C.  F.}, 
18  Ir.  L.  T.  Rapk  U. 


t— A  defbndant  haTing  entered  an  appearance  raiinlrlng  a  statemsBt  of  eUm, 
the  plaintiff  mond  In  racatlon  fur  flnal  Judgment  imdar  O.  0.  XIII  ; 
and  the  Judge  made  "  no  mie"  on  the  motion,  no  apedal  time  betnc 
limited  for  the  delirery  of  the  defence : — Htld,  that  after  the  lapse  of 
tight  days  from  the  termination  of  the  racation,  the  plaintiff  might 
^hga  Judgment  by  default  without  delivering  a  statement  of  dalm,  or 
notice  in  lien  theraof.-AM  r.  Lcaifftiri  (Ex.),  10  L.  a  Ir.  108.  (S.  c., 
Ulr.  L.T.  Hep.  10«.J 

8— Where,  on  a  motion  for  leare  to  sign  flnal  Judgment  on  a  speciallj 
indorsed  writ,  nnder  0.  XIII.,  r.  1,  no  rule  is  pronounced,  leare  to 
defend  is  tliereby  Impliedly  given,  and  the  defendant  Is  not  entitled  to 
a  statement  of  claim,  thongh  demanded,  but  most  deltrer  a  statement 
of  defence  within  eight  days  from  ths  date  of  the  order.  Ra4  T. 
Lantford,  It  Ir.  L.  T  Rep.  105,  foUowed  —Ogilk^  r.  ffDomull  (C.  F.), 
It  Ir.  L.  T.  Kep.  88.    [AlBrmed  on  app.] 

JDRT— [iliui  see.  Cobtbbpt  or  Cohbt.] 

Juror  sworn  nnder  wrong  name,  in  mistake  for  another  person ;  Indiet- 
'    maat—K.  T.  eowtr,  16  Ir.  L.  T.  A  &  J.  1<8. 

JUBTIOE  OF  THE  VBAOB-lAmt  <m  Luaano— Sdbxtibs  TO  be  of 

OOOD  BXHaTlOUB — UHl.aWriTL  AaSBXXLT.] 

F.  (a  Catholic  clergyman),  in  addressing  a  meeting  of  the  tenantry  of 
C ,  who  were  his  parishioners,  advised  them.  If  any  one  of  their  number 
should  be  evicted  for  non-payment  of  rent,  to  pay  no  rent  till  sneh 
evicted  tenant  shonld  be  restored  to  bis  holding.  F.  was  summoned  to 
appear  at  petty  sessions,  to  show  esuse  why  he  should  not  give  seenrlty 
for  future  good  behaviour,  the  sommons  reciting,  and  the  deposlUons 
npon  whleh  It  was  founded  alleging,  that  F.,  tn  the  ocoasion  of  ths 
meeting,  had  endeavoured  to  excite  diaeontaot  in  ths  minds  of  Her 
Majesty's  snbjecta,  to  Incite  them  not  to  fulfll  their  lawful  duties,  and 
to  combine  to  Impoverish  persons  who  would  not  obey  an  unlawful . 
sodety  known  as  the  "  Land  League."  At  the  hearing  of  the  sum- 
mans,  portion  of  s  newspaper  report  of  F.'s  speech  at  the  meeting  wsa 
read  by  counsel  on  his  behalf,  and  the  solicitor  for  the  proseentlon 
tendered  the  whole  of  the  report  In  evidence,  which  was  admitted  by 
the  Juiticea,  notwithstanding  the  objection  of  F.'s  counsel.  F.  wss 
tendered  ss  a  witness  on  his  own  behalf,  but  the  Jnstlces  refused  to 
allow  him  to  be  examined.  An  order  having  been  made  for  F.  to  give 
sureties  for  good  behaviour,  F.  obtained  a  conditlonsl  order  for  a 
ctrtlorari.  On  canae  ahown  agahist  making  the  conditional  order 
Bhaolnte:— He'd;  1.  That  the  nature  of  F.'s  speech  at  ths  meeiing  of 
tenantry,  the  sabstance  of  which  was  not  disputed,  afforded  sutMsnt 
ground  for  the  order  made  by  the  magistrates.  Rf.  (BtfntUt)  v. 
JutUea  qftlu  Ck)im>  </ Osr*  (18 Ir.  UT.  Rap.  88, 10  L  a  1. 1)  adhered 
to,  S.  That  In  an  application  under  the  statute  84  Edwd.  8,  c.  1,  to 
Und  a  party  over  to  be  of  good  behaviour,  several  distinct  Instances  of 
misconduct  may  be  alleged  and  relied  upon.  8.  That  there  was  oo 
improper  admission  of  evidence.  4.  That  F.  waa  not  a  competent 
witness,  and  that  the  magistrates  were  right  ia  refusing  to.allow  him 
to  be  examined.— Ks;.  (AsAoa)  v,  Xl*  JtMca  of  Uu  Qhmu's  Comtim 

iq,  a),  10  L.  a  Ir.  184. 


UUniliOBD  AHD  TENANT— Ciliuf  see  ArroBnoBVBBT  -  Co«s— 

EKBABBASSIXe     PLXADIlia      FOSFSITDKI  — OaBBISUEB— INUXCTIOH^ 
JUDOMBBT  — NOTICB    OF    SaLX -FSESSKT    TXXABT -FCBLIC     HXALTa 

Act,  1878— Balvagi  CxxonoB- Btatibo  Fxocxxdixos  -  Sus-lbt- 
Tua] 
1  —A  Isndlord  served  a  notice  to  quit  on  his  tenant,  and  afterwarda  com- 
menced an  action  for  recovery  of  the  land  for  non-payment  of  rent,  on 
which  Judgment  was  entervd.  A  mortgagee  of  the  tenant's  interest 
redeemed  the  tenancy.  The  landlord  then  commen-ed  an  action  of 
ejectment  for  overholdlng,  on  which  Judgment  was  entered  up,  and  no 
notice  of  which  proceedings  were  served  on  the  m-<rtKtgee:— Htld, 
that  the  mortgagee  wss  entitled  to  notice  of  the  prooeedlngi,  and  that 
the  Judgment  diould  be  sat  tMar-tarl  qf  tUMM  r.  KMf  (C.  P.), 
18  Ir.  L.  T.  Rqi.  4. 

1— Where,  pending  the  prooeedtngs  in  an  action  for  rent,  and  before  Jndg- 
ment,  the  defendant  had  called  an  auction  of  all  the  atock  and  dfects 
on  the  fhrm  tenanted,  on  which  the  plaln'Iff  had  been  prevented  from 
distraining  la  oonseqnence  of  the  disturbed  state  of  the  dlstilct,  the 
court  refused  to  grant  an  Injunction,  on  theappUoation  of  the  plalntiS, 
to  restrain  the  auctioneer  from  parting  with  the  pnceeds  of  the  sale. — 
Max  V.  Ai«Mqr  (C.  F.),  16  Ir.  L.  T.  Rep.  4.    [Afflrmed  on  app ,  id:  1.] 

8-LandLawAet,1881,an;  setUng  slide  Issse;  Jarisdlctlon.-Zsr<ii«<r. 
Dmnt  (L.  C),  a  &  D.  87. 

4— Where,  in  determining  any  qneatlon  relating  to  a  holding,  the  Land 
Commission  has  directed  an  Independent  valuer  to  report  to  the  court 
his  opinion  on  any  matter  tefsrrad  to  him,  imder  the  Land  Law  Act, 
1881,  section  48  (4),  such  report  will  be  oommtmlcated  to  the  lltlguts, 
so  as  to  be  snbjeet  to  comment  on  either  side  before  the  court  pro- 
nounces Judgment:  Mr.Vemoa  disssnting.— Atiomf  r.  Omamtk  (UC), 
16  Ir.  L  T.  Kep.  6. 

S— A  tanant  who  has  sub-let  portion  of  his  holding,  snd  delivered  over  the 
oeenpatlon  thereof,  under  dhcumstsnces  which  did  not  smount  to  a 
dtfaait  up  to  the  passing  of  the  Land  Law  Act,  1881,  but  In  the 
exercise  of  the  right  Incident  to  his  tenure  at  the  time  of  the  passing 
of  that  Act,  is  not  precluded  fitna  applying  to  the  conit  to  have  a 
Judicial  rent  determmed,  notwithstsnding  the  definition  of  "tensnt" 

gven  In  section' 87,  with  the  clause  thereto  added.  In  reference  to  snb- 
tting.  which  provUlon  is  not  to  be  oonstrued  as  retroactive.  Where 
no  evidence  of  value  Is  given  save  by  the  tenant's  valuators,  then 
being  no  conflict  of  testimony,  the  Asslstsnt  C^mimisslonrts  sre  not 
obil^d  and  ousht  not  to  go  beyond  the  evidence  so  adducsd,  and 
should  not  make  an  Independent  valuation  of  the  land  npon  their  own 
Judgment  for  the  poipoea  of  determining  a  Judicial  rest.— iSmfM  ▼. 
Wa*t  (U  8-C.),  18  Ir.  L  T.  Bap.  a. 
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•—Where  tonuti  interfere  with  landlorJ'i  nliutor,  and  prercnt  Tsloatlon,  . 
the  hearing  of  their  eUlm  to  have  a  fair  rent  fixed  will  be  «d}oamed. 
CoiU  gtren  againit  the  tenanta.— ;>anj)Ay  t.  Lord  Mounlgarrttt  (L.  C), 
R  A  D.  83. 

7— In  order  to  cenatltot*  s  town  park,  wi  hln  the  meaning  of  the  Land 
Law  Act,  1881  (M  A  40  Vie.,  e.  49),  section  S8,  snb-aeetlon  2,  it  i>  not 
neeeuary  that  It  ihould  be  ahown  by  afflnnatlve  evidence  that  the 
holding  wji  originally  let  and  taken  qud  accommodation  land,  pro- 
Tlded  that  the  actnal  nier  of  the  holding  waa  aa  accommodation  land. 
Zm-d  DuHollf  T.  Bodftnt,  7  Ir.  L.  T.  Hep.  181,  and  CMtm  r.  Beatly.  10 
it.  93,  dlacuBsed.  Wilton  t.  Earl  qf  Antrim,  8  Ir.  L.  T.  Hop.  801. 
VpUed.— JVOomm  t.  OUmenU  (U  S-C),  16  Ir.  L.  T.  Rop  IL 
•—A  tenant,  a  retired  grocer,  wlio  farmed  over  200  acres,  held  land  adjoln- 
.  IngthetownofDonegal,  but  InadiBerenttownlsnd.  He  lived  In  the 
town  and  nsed  the  land  ior  grazing  cattle,  brought  fhim  hli  other 
farma.  The  words  "park"  and  "town  park"  had  appeared,  under 
protest  from  him.  In  the  rent  receipts  since  1871.  The  lands  were 
described  as  "town  parks"  by  meana  of  a  pencil  entry  In  the  rental 
dated  1st  Koremher,  IWI-.—Held,  that,  there  being  no  snfflclent 
evidence  that  the  landa  bora  any  increased  value  as  accommodation 
lands  over  and  above  the  letting  value  of  an  ordinary  farm  near  the 
town,  the  holding  waa  not  a  town  park  within  the  meaning  of  the 
section  M  (3)  of  the  Und  Law  Act,  188L— />>><<  T.  Earl  of  ArruK 
(L  8-C.),  18  Ir.  L.  T.  Rep.  19.  ^ 

•—A  tenant  In  1864  purchased  a  holding,  within  the  town  boundary  of 
Ballyahannon,  not  generally  known  or  ordinarily  called  in  the  locality 
s  town  park,  but  described  In  a  lease  of  1)148  as  a  "park  or  lle!d.'' 
The  land  was  used  as  accommodation  land  by  the  tenant,  a  butter 
merchant,  living  In  the  town  -.—Beld,  a  town  park  within  the  meaning 
of  the  Und  Law  Act,  1881,  a.  Ii8  (S).  .£ifgtr  r  Shea  (U  S-C),  18  Ir. 
L.T.  Rep.  18. 

19— Where  land  waa  held  onder  a  lease  for  years  containing  a  covenant  on  the 
part  of  the  leasee  for  the  execution  of  works  of  reclamation  and  drainage, 
and  works  of  this  description  were  carried  out  during  the  continuance 
of  the  lease  and  snbseijuent  to  its  expiration:— 0eM;  that  such  worki 
were,  to  the  extent  covenanted  for,  to  be  treated  as  having  been 
executed  under  the  covenant,  and  therefore  to  be  excluded  from  con- 
sideration on  the  question  aa  to  determining  a  Judicial  rent  under  the 
Land  Law  Act,  188L-Jru«n  v.  Latini  (L.  S-C),  18  Ir.  L.  T.  Rep.  18. 

11— Setting  aside  originating  notice  to  llx  fair  rent,  several  distinct  hokUngs 
included  In  one  notice.— />»'Aain  t.  HamUlon  (L  C),  R.  A  D.  loi 

la— Judicial  rent,  determination  of;  improvements;  predecessor  in  title- 
lessee  continuing  in  occupation  as  tenant  from  year  to  year:  improve^ 
ments  nit  oompenaated  for  by  landlord;  fah:  rent,  how  calculated- 
decision  of  Sub-Commission,  when  subject  to  review;  costs.— ildanu 
y.  Dunuath  (L.  0.),  18  Ir.  L  T  Rep.  IS. 

18— If  the  terms  of  a  lease,  taken  lu  their  entirety,  are  unreasonable  or  nnfair 
to  the  tenant,  having  regard  to  the  provisions  of  the  Act  of  1870,  and 
the  rights  of  the  tenant  under  that  Act,  such  a  lease  may  come  within 
the  class  which  the  Court  Is  empowered  to  set  aside.  By  empowering 
the  Court  to  annul  the  lease  and  to  enable  tlie  tenant  to  have  a  fair 
rent  ilxed.  the  legislature  has  ahown  that  the  leaae  In  its  entb-ety,  rent 
as  well  as  everythfaig  else.  Is  to  be  considered.  Even  though  a  clause 
be  not  specitcally  referred  to  in  the  originating  notice  to  set  aside  a 
lease,  the  fact  that  there  are  no  formal  pleading*  and  that  the  Court 
has  ample  power  of  amendment,  will  enable  the  Court  to  take  such 
clause  into  consideration.  Per  L'tton,  Q.C. :  The  reservation  of  an 
exorbitant  rent  Is  In  ItseU  a  tenn  of  tho  lease  which  the  Court  is  bound 
to  regard,  and  which  msy  be  unfair  and  unreasonable  having  remrd  to 
tte  provisions  of  the  Act  of  1870.  -Eicart  t.  Oraf  (L.  C),U  b.  L.  T. 

14— Amitcation  on  the  part  of  the  landlord  to  have  an  originating  notice  to 
have  a  fair  rent  fixed  set  aside,  on  the  ground  that  the  tenant  held 
tmder  an  agreement  for  a  lease  for  an  unexpired  term  of  iwentv-ona 
years  —Bingham  v.  Macrory  (L.  C),  R.  &  D.  104.  "•/»«»> 

IT— A  tenant  from  year  to  year  compeUed,  by  threat  of  evictlm,  fo  accept  a 
leaw  at  an  excessive  rent  and  to  pay  a  line,  Is  entitled  to  have  the 
lease  set  aside  as  containing  terms  unfair  or  unreasonah'e,  havlni 
regard  to  the  provisions  of  the  Act  of  1870.  Qiuere,  whether  the  low- 
neas  of  the  rent  would  be  taken  into  account  as  counterbalancing  terms 
In  other  respects  unfair  to  the  tenant-«.(r.,  loss  of  his  right  to  com- 
pensation for  Improvements,  and  the  fact  of  the  tenant's  having  paid 
a  line  might  be  eonnterbnlanced  by  the  lowness  of  the  rent?  San&le  • 
An  excessive  rent  will  be  regarded  as  determining  the  fairness  of  the 
otlier  terms  In  the  \eaM.-KtU)  v.  Griffllh  (-L.  C ),  16  Ir.  L.  T.  Eep.  59. 

le-WJere  a  pOTtlon  of  land  covered  with  tnrf  was  adjacent  to  the  original 
holding  of  the  tenant,  though  not  comprised  In  the  ambit  of  the  hold- 
ing, Mid  the  tenant  poesessed  a  right  of  turbary  over  such  land  -.—Held. 
that  the  tenant  possessed  no  right  to  the  soil  after  the  turf  was  cut 
away,  but  that  the  soU  remained  vested  In  the  landlord,  subject  to  the 
easement  on  the  part  of  the  tenant  of  cutting  turf.  The  Rentals  of 
tstates  are  admissible  In  evidence  In  eases  before  the  Court.— Oa<c<  v 
«on()|f  (U  S-Cj,  16  Ir.  L.  T.  Rep.  80.  «».«». 

17— He/jJ,  that  a  lessee  nnder  the  ordinary  form  of  lease  granted  by  the  Court 
or  Chancery  for  a  term  of  seven  years,  or  pending  a  cause  or  matter 
IS  not,  on  Its  determination,  enUUed  to  claim  the  benellt  of  being  a 
prraent  tenant,  and  to  so  ae<iuire  against  tho  Inheritor  a  right  to  a 
---„!!  J^'°  5'  "-"i!°  J"*"  •"""«  <:"«'«d.  HiU  also,  that  lettlngs 
under  the  Court  of  Chancery  pending  minority  must  be  regarded  u 
2?S5?-  .1'  temporary  convenience  of  the  parttes  and  are,  therefore, 
within  the  excepUpns  contained  In  the  Act  of  18n.-Cb«on  v.  DoudM 
(Ia  %j.).  It.  A  D.  eSo. 

K-amM»  that  a  covenant  by  which  the  tenant  agreed  to  make  at  his  own 
expense  any  Improvemonta  that  might  be  niceasary  and  deslrab  e,  a" 
Sm,^- ~?'S'*?"'''?  '?'""»»•  •"»  fongTth/ tenan?,  val^t'oS 
STr^...h."?  !J  "^B^i  ■'«*'  •  """"t.  would  he  unreasonabfe^ 
SXtiV^  S,  f  A^JL^".""^  ""  J  ""-'"d'cMon  to  raise  a  personal  repie- 
■  fi^S»^  i?..*  dec«jiod  lessee,  for  the  purpose  of  having  a  lease 
declared  void  under  tho  Utnd  Uw  Aet,  1881,  Vll.    The  loLrtlon  in 


leases  of  declarations,  contrary  to  the  fact,  that  aD  ImproTementa  had 
been  made  by  the  lessor,  animadverted  on,  and  their  effect  diacusaed. — 
Magner  t.  aorref  (L.  C),  16  Ir.  L  T.  Rep.  33. 

It— Where  cases,  entered  for  hearing  at  a  p reviona  sitting  in  Amagii  of  a 
Sub -Commission,  were  adjounied  on  tAe  terms  of  the  payment  by  the 
tenants  of  the  costs  of  the  Akj:~HM,  that  payment  of  the  eoaU  aa 
ordeied  waa  a  condition  precedent  to  eases  being  called  on  for  hearing 
now;  following  the  practice  In  the  Civil  Bill  Court  imder.Rule  2  (Land 
Act,  1881)  and  Rule  22  of  29th  October,  1870— O'.ffarw  t.  ifOsouaJk 
(L  SC).  18Ir.  UT.Rep  3A. 

10— Application  on  behalf  of  the  tenant  to  have  lease  dedared  void,  on  the 
ground  that  It  cotitalned  terms  unreasonable  and  imfair  to  the  tenant, 
having  regard  to  the  provisions  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  and  waa  procured  by  the  landlord  1^  threat  of  eviction  and 
imdne  Indueuce.  Motion  on  behalf  of  the  landlord,  tlaat  the  tenant 
•h  uld  inform  him  by  whom,  and  at  what  times,  and  in  what  manner, 
the  threats  of  eviction  mentioned  In  the  originating  notice  in  thia 
matter  wen  made  nse  ot:—Held,  that  the  tenant  was  obliged  to  give 
the  names  only  of  the  witnesses  upon  whom  he  relied  aa  to  the  proof 
of  threats  of  eviction — OiUtman  v.  Stapla  (U  C),  R.  A  D.  94L 

21— A  landlord  having,  upwards  of  thirty  yean  ago,  resumed  poaseashm  of 
about  77  acres  of  land  near  his  residence,  and  kept  them  in  his  own 
hands  as  his  own  farm  for  many  years,  had  let  parte  of  them.  In  1858, 
to  yeirly  tenants,  who  held  them  tlU  18i9,  when  the  landlord  again 
resumed  possession,  and  laid  down  the  entire  in  grasa.  In  1866  the 
hoitse,  demesne,  and  thexe  particular  lands  were  all  let  to  another 
tenant  who  gave  all  up  in  November,  1868 ;  and  about  a  month  af  ter^ 
wards  the  present  tenant  took  a  lease  for  seven  years  of  17i  acrea  of 
these  77  St  a  rent  of  £3S.  On  the  termination  of  the  lease  he  eontlnned 
to  hold  on  as  a  yearly  tenant :  -  Beld,  that  the  holding  formed  part  of 
the  home  farm  attached  to  the  landlord's  residence,  and  that  notwith- 
standing the  dealings  since  18i6  with  these  landa,  Uiey  atlil  retained 
the  character  of  a  home  farm,  and  were  therefore  excluded  f n»m  the 

operation  of  the  Land  Law  Act,  1831,  by  virtue  of  section  S8  (» 

aiothere  v.  IfichoUm  (L.  S-C.),  18  Ir.  L.  T.  Repi  8S. 

23— On  an  application  to  8x  a  fair  rant  of  a  holding  in  Ardress  Eaat,  amntr 
Armagh,  containing  8a.  Ir.  20p.  statute  measure,  let  at  a  rental  of  £28 
per  annum,  and  consisting  of  a  farm  and  cottage  thereon,  the  tenant,  a 
book-keeper  in  a  mill  cuncem  two  milea  distant,  having  admitted  thftt 
he  took  the  place  as  a  residence  merely ;— /fefd,  that  the  holding  waa 
withhi  the  meaning  of  section  (8  (1)  of  the  Land  Law  Act,  1881.  and 
accordingly  that  the  notice  should  be  dismissed,  with  coets. — IFilm  v. 
Etuor  (U  S-C),  16  Ir.  L.  T.  Rep.  36L 

23— Where  the  reference  to  arbitration  has  not  been  lodged  wltll  the  Court 
in  compliance  with  Rule  132  U  L.  (Ir.)  Act,  1881,  the  Court  cannot, 
after  award  made  interfere  to  compel  either  party  to  produce  tbe 
reference,  and  tlie  award  cannot  be  recorded. — Lm  v.  Dyurl  IL.  C). 
R.AD.24*. 

24— When  land  waa  held  nnder  an  agreement  in  writing  for  a  yeatly  tenancy, 
and  the  premises  were  set  out  as  "  all  that  and  those  the  mill,  kiln, 
and  mill  fium,"  the  acreage  not  tielng  more  than  30acreai  a&d  the 
rent  £Si:—Seld,  that  the  holding  was  not  an  agricultural  one  within 
the  meaning  of  the  Laud  Law  Act,  1881,— if 'Oir^T.  BeygaU  (U  S<X>. 
16  Ir.  L.  TTllep.  86.  -»         »v      i  /, 

IS— In  order  to  conatltnte  a  town  park,  within  the  meaning  of  tbe  Land  Law 
Act,  1881,  a  tS  (2),  It  is  not  necessary  that  the  holding  should  he  tued 
as  pasture,  if  It  la  held  aa  an  accommodation  to,  and  acceaaoiy  of  the 
tenant's  town  residence.  A  tenant,  who  resided  Ih  a  house  in  Onn- 
garvan,  occupied  an  adjoining  plot  of  land  onder  another  landlotd, 
which  he  used  for  the  cultivation  of  potatoes  and  cabbage  for  consump- 
tion  by  his  family.  The  lind  had  been  held  to  constltate  an  "  agricnl- 
tural  holding"  within  the  meaning  of  tbe  L.  AT.  Act,  1870,  by  Dowse,  B. 
On  an  application  by  the  tenant  to  have  a  judicial  rent  fixed,  under 
the  Land  Law  Act,  1881 :-  Held,  that,  even  though  the  holding  were  to 
be  treated  as  an  agrlenltural  one,  It  was  a  town  park,  within  the  mean- 
ing of  the  Land  Law  Act,  18n,  a  68  (3),  as  It  was  held  solely  aa  aecom- 
modatory  and  accessory  to  the  tenant's  town  residence,  for  the  purpoae 
of  supplying  his  family  with  cabbage  and  potatoea.  TaaUir  v.  Dmalan 
(8  Ir.  L  T:  Rep.  83,  Don.  L.  R.  617)  discussed.— nteasraU  y.Ouaaltan 
(Co.  Ct),  16  Ir.  L.  T.  Rep.  87. 
26— A.  held  under  lease  for  ten  yeara  from  B.  The  lease  recited  that  it  waa 
made  as  B.  was  desirous  of  leaving  Ireland  for  America,  and  it  gave  R. 
a  power  of  resumption  at  any  time  during  the  ten  years,  on  fulOIIing 
certain  conditions.  B.  went  u  America,  and  returned  at  the  end  of  two 
and  a-half  yeara;  but  did  not  during  the  residue  of  the  ten  years, 
although  residing  near  the  demised  holding,  claim  to  exercise  his  power 
of  resumption.  The  lease  expired  In  March,  188;,  and  A.  claimed  to  ba 
a  present  ordinary  tenant  under  sect  21  L.  L.  (Ir.)  Act,  1881,  and  as 
Such  entitled  to  have  a  fair  rent  fixed:— ?<]<<,  thu  the  letting  waa  one 
to  meet  th^temporary  convenience  of  the  landlord,  sect.  S8,  sub-eect 
L.  L.  (Ir.)  Act,  ISSI,  and  that  the  originating  notice  to  have  a  fair  rent 
fixed  should  be  set  aside  with  coite.  -  Earl  v.  SeiU  (L  C),  R.  A  D.  241. 
37— Where  it  appeared  that  the  holding  of  a  tenant  who  sought  to  have  a 
judicial  rent  fixed,  had  been  originally  let  to  the  tenant's  hnabaad  for 
grazing  purposes,  and  had  not  been  tilled  or  meadowed  by  her  hsaband 
without  the  original  landlord's  consent;  but  afterwards,  since  IS7S, 
wheu  the  present  landlord  entered  on  the  InheritanAs,  hia  consent  waa 
not  asked,  and  a  portion  of  the  lands  were  of  late  years  kept  in  XH- 
\*K»:—Held,  that,  in  the  a1»ence  of  evidence  of  any  new  arraagenwat 
or  alteration  of  tho  ori,(inal  letting  having  been  made  by  the  present 
landlord,  the  holding  came  within  the  Land  Law  Act,  1881,  a.  68  (4),  aa 
being  let  to  be  used  wholly  or  mainly  for  the  purpoeea  of  pasture;  and 
that  the  application  to  fix  a  Jndlcial  rent  should  be  reftued.— JTobin 
T.  Delmdrt  iCa  Ct),  1 ;  Ir.  L.  T.  Rep.  38. 
28— Within  a  couple  of  months  after  the  expiration  of  the  last  of  a  aeries  of 
leases,  and  while  thu  tenant  continued  to  overbold,  tbe  landlord  stated 
that  he  required  the  land  for  buildtne  purpoaos,  but,  the  tenant  having 
urged  that  If  pouesolun  were  resumed  he  would  be  a  heavy  loaer,  aa  he 
had  highly  manured  the  land,  the  landlord  replied  that  he  might  keep 
the  laud  until  he  had  exhausted  the  manure.    The  amount  of  the  rent 
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to  be  payable  WM  not  flxed,  the  landlord  requiring  more  and  the 
tenant  leu  than  the  amonnt  payable  under  the  lean.  The  tenant, 
with  the  landlord'!  consent,  continued  in  posaeeston  tboa  for  three 
years,  and  from  time  to  time,  alter  tvo  yean,  paid  varlons  iama  aa 
and  towards  rent,  but  still  without  any  settlement  of  what  should  be 
the  amounL  On  appeal  from  an  order  of  the  Land  Commission, 
refusing  to  set  aside  an  oriitnatlng  notice  to  Ox  a  fair  rent  for  the 
holding:— Ae/d,  that,  whether  a  yearly  tenancy  had  been  created  or 
BOt,  the  letting  was  for  "the  temporary  eonrenienee  '  of  the  landlord 
or  tenant  wiihln  the  meaning  of  section  M  (7)  of  the  Land  Law  Act, 
1881  (41  &  M  Vic  c  49).  P»r  FItzglbbon,  L.J  :  The  temporary  eon- 
renienee or  temporary  necessity  which  excludes  a  tenant's  claim  may 
be  existing  "for  a  time"  compatible  not  only  with  a  tenancy  at  will, 
or  a  tenancy  leas  than  a  tenancy  from  year  to  year,  under  section  69 
of  the  Landlord  and  Tenant  Act,  1870,  but  alao  under  both  that  Act 
and  tlie  Land  Law  Act,  1881,  subject  to  the  restriction  as  to  written 
eTldenc«,  with  a  tenancy  from  ^ear  to  year  or  for  llfo  or  lives.  Though 
drcumatances  were  here  shown  which.  If  unexplained  or  nnqualifled 
by  tbe  other  facta,  might  afford  presumptlTe  evidence  of  a  tenancy 
from  year  to  year,  thmr  had  been  so  explained  and  qualified,  and  there 
waa  no  aofBcient  evldenoe  to  sustain  the  finding  of  the  court  below 
that  a  tenaney  from  year  to  year  exlelad  In  the  holding;  nor  waa  the 
conrt  debarred,  under  the  clrcnmstaneea,  fhim  reversing  the  dedston, 
as  being  unon  a  qoaatlon  of  fact,  tbe  question  largely  depending  on 
legal  considerations.  JfonivoiiMry  t,  itoXgonMry,  14  Ir.  ll  T.  Rep.  9, 
appUed.-£<^a  v.  U^Kama  (AppOt  1*  Ir-  L.  T.  B^  »!>. 

M^l-SerTice  of  a  notice  on  a  landlord's  land-agent  to  whom  the  tenants'  rent 
has  been  usually  paid,  under  Rnle  S8,  need  not  be  effected  by  serving 
him  In  person,  but  may  be  effected  by  leaving  a  opy  for  him  with  any 
of  such  persons,  Including  his  clerk,  aa  are  'peclAed  In  Rule  17.  The 
court  will  not.  In  the  exercise  of  Its  discretion,  set  aside  proceedlngaoa 
the  ground  that  a  party  has  not  been  personally  served  with  an 
originating  notice  unlesa  It  Is  distinctly  shown  that  it  has  not  reached 
bis  hands.  The  question  as  to  what  constitutes  dne  service  pursuant 
to  the  rules  of  the  court  is  one  of  practice  and  procedure,  not  of  law 
such  as  Is  contemplated  by  the  48th  seciion  of  the  Land  l«w  Act,  1881, 
■s  being  the  subject-matterof  appeal  to  the  Court  of  Appeal  — /Wonar 
v.  (Vosuie  (I..  C),  1«  Ir.  L.  T.  Rep.  47. 

to— Where  there  la  a  dispute  between  the  landlord  and  tenant  as  to  the 
terma  of  a  parol  acreement  for  a  lease,  alleged  to  be  followed  by  part 
performance,  the  conrt  will  not  dismiss  the  originating  notice  to  fix  a 
indldal  rent,  but  will  adjonm  the  application,  In  order  to  enable  tbe 
landlord  to  enforce  specUle  performance  of  the  agreement,  with  liberty 
to  either  party  to  apply  SttbseQueutly.-A«(f«/7<  v.  FamU  (L.  C),  1( 
Ir.  L.  T.  Rep  48. 

SI— Where  the  aAdavlts  of  the  landlord  and  tenant,  as  to  the  existence  of  a 
parol  agreement  for  a  lease  and  part  performance  of  the  agreement, 
vn  of  a  anbstantially  conflicting  character,  the  conrt  will  not  assume 
the  lurisdtetioa  of  deciding  that  there  was  such  parol  agreement, 
followed  by  part  performance,  aa  would  oust  the  tenant  fram  his 
frimafatU  right  to  be  considered  a  tenant  from  year  to  year,  but  will 
•djoom  the  case  forsneh  time  aa  will  enable  the  party  to  take  steps  to 
enforce  spedflc  perfbnnaoea  of  the  agreement.— Ave  v.  JfaimsrM 
(U  C),  18  Ir.  L.  T.  Rep.  48. 

S3— The  landlord  of  a  tenant  from  year  to  year,  holding  at  a  rent  of  £40  per 
annum,  having  Informed  him  that  he  (bould  take  a  leaae  at  an  ln> 
creased  rent  of  £80  per  annum,  the  tenant,  after  refnalng  at  llist  so  to 
do  asaented,  as  he  was  Informed  by  the  landlord  that  others  wero 
offering  aa  much  rant,  or  mora,  and  that  he  would  take  advantage 
thereof.  The  leaae,  executed  accordingly,  contained  covenanta  again^t 
keeplttg  dogs  on  the  fkrm,  and  requiring  the  tenant  to  preaenre  tha 
game  fmm  being  poached  upon,  with  aproriao  for  forfeitnn  on  breach, 
or  that  tha  landloni  might  exact  an  Increased  rent  of  £1  per  acre:— 
Slid,  (wlthnat  deciding  whether  a  great  Increase  of  rent  would  bring 
the  case  within  the  Land  Law  Act,  1881,  s.  II),  that  the  lease  shouM  not 
be  declared  void,  as  It  contained,  within  the  meaning  of  the  enactment, 
notmfair  or  lureasonable  covenanta,  nor  was  It  pro,;nriid  by  threats  of 
eviction  or  undue  influence. -.BEffrA  t.  Kin:c»  (L.  C),  It  Ir.  L.  T. 
Rep.  49. 

SS— Where  a  tenant  haa  been  evicted  for  non-payment  of  rent,  the  Conrt  has 
no  jnrladiction,  imder  the  Itth  section  of  the  Land  Law  Act.  1881,  to 
enlarge  bis  time  for  redemption  save  as  ancilhtry  to  a  proceeding  by 
him  for  a  sale  of  his  tenancy.  Where  a  tenant  hai  been  evicted  for 
non-payment  of  rent,  prior  to  the  passing  of  the  Land  Law  Act.  1881, 
an  application  made  by  him  to  the  Conrt  to  extend  his  time  for  re- 
demption, after  the  six  months  allowed  by  the  Landlord  and  Tenant 
Act,  1^60,  have  expired,  Is  made  in  sufficient  time  through  thee  >mbin»i 
operation  of  sections  18  and  80  of  the  former  Act  If  made  between  the 
TOih  [,r  October  and  the  l'AhofNoTember,lK81— the  periods  fixed  for  the 
Urat  session  of  the  Court,  under  the  Orilem  of  October  19.  V,  1881 ;  and 
In  defining  the  "first  occasion'*  of  the  sitting  of  the  Court,  so  as  to 
extend  beyond  merely  the  flnit  day  of  Its  sitting,  those  Orders  are  not 
Mn  tirts.  -  Barrttt  v.  lord  Fenliy  (L.  C),  16  Ir.  L.  T.  Kep  SOi 

S4 — Leave  to  sign  final  Judgment;  writ  of  simimons  claiming  for  use  and 
occupation ;  plaintiff's  affidavit  relying  on  defendant's  covenant  In 
lease.— Air(A>rtf  r.  JfoAer  (C.  P.),  IS  Ir.  L  T.  Rep.  98. 

SS — Wherea  tenant  appllea  to  stay  ejectment  proceedings  pending  an  appli- 
caMon  to  the  Land  Commission  to  fix  a  Judicial  reut,  i  he  Court  will  not, 
on  such  an  InierlocntoiT  application,  determine  whether  the  tenancy  Is 
one  to  which  the  Act  appllea.  Bo^d  r.  Hodion,  U  Ir.  L.  T.  Rep  IM, 
followed.  5«nM«,  per  Pallea,  C.B.:— A  tenancv  nn<'er  a  written  agree- 
ment for  a  year  certain,  existing  at  the  date  >if  the  pasaing  of  the  Act 
Is  one  to  which  section  SI  applies,— /fd^eroM  t,  ^reainan  (Ex.),  16  Ir. 
I.  T.  Rep.  M. 

April,  1841,  a  lease  waa  made  for  11  years,  and  dnringthelireof  Bryan 
OiU,  (hen  aged  11,  or  >L  In  1866  Bryan  Gill  went  to  Steevena's  Hos- 
pital. Dublin,  snffertng  fram  an  affection  in  his  eyes;  and  a  short  time 
afterwards  some  memben  of  his  family  called,  but  could  heir  nothing 
of  Mm.  It  waa  depoaed  that  be  had  left  this  country  in  that  year ;  and 
it  waa  stated  that,  when  laarlng  home,  before  going  to  the  hospital,  be 


had  got  £6  from  his  relatives.  It  did  not  appear  that  he  had  at  any 
time  anbsequently  asked  for  any  assistance  from  them;  and  William 
OUl,  his  brother,  had  not  heard  nora  htm  since,  and  stated  his  belief 
that  his  other  brotbera  and  alsten  bad  not  heard  from  blm.  But  tha 
other  brothers  and  sistere  made  no  affldavit;  nor  did  it  appear  what 
inquiries  were  instituted  to  discover  hiswhereabonts;  and  It  was  sworn 
by  or  on  behalf  of  the  lessor  ttast  a  bailiff  bad  been  informed  that  Bryan 
Gill  was  a  mate  on  board  an  American  veaael  in  Mareh.  1875.  During 
Bryan  OlU's  absence  rmt  had  bean  paid  by  William  Gill,  and  received 
by  tbe  lessor,  but  not,  so  fkr  as  appeared,  with  knowledge  that,  as 
aliened,  Bryan  GUI  was  dead,  William  Gill  (whoae  elder  brother  wonM 
have  been  entitled  to  the  land,  If  Bryan  Gill  waa  atlU  alive)  eUlmr>d  to 
be  a  "  present  tenant,"  under  a  tenancy  from  year  to  yrar,  and  aenred 
an  originating  notice  to  fix  a  Judicial  rent,  under  the  Land  Law  Act, 
1881,  at  a  time  when  Bryan  Gill,  if  still  alive,  would  be  abont  sixty 
years  of  age :  —BeU,  that  the  evidence  was  bisafBclent  to  warrant  the 
presnn-.ption  that  Bryan  0111  was  dead;  and  that,  even  If  he  were  to  be 
so  presumed,  no  drenmstancca  were  shown  snch  as  would  create  a 
tenancy  from  year  to  year  between  the  lessor  and  William  OIU;  and 
thare'ora,  tl  at  the  originating  notice  should  be  set  aside.—  Oitt  v  Mania 
(L.  C),  16  Ir.  L.  T.  Rep.  67.  [See  cola,  by  the  present  writer,  16  Ir.  U 
T.  4  S.  J.  101,  111.  IM.  187.-^.  jr.  A] 

S7  —A  tenant,  who  alleged  that  he  held  from  year  to  year,  applied  to  have 
a  Judldal  rent  fixed.  An  agreement,  signed  by  both  parties,  to  ray  an 
increased  rent,  and  that  there  should  not  be  a  revaluation  for  11  years, 
wasDroineed:— f/eftf,  that  the  tenancy  continued  to  be  a  yearly  one. — 
CiMierl  v.  Yuunf  (L.  C),  16  Ir.  L.  T.  Rep.  18. 

88 — The  term  "  Improvements"  in  the  9th  sub-section  of  section  8  of  tha 
Land  Law  Act,  1881  (44  A  46  Vic.,  c  49),  has  the  same  meaning  as  in 
section  70  of  the  Landlord  and  Tenant  Act,  1870  (38  A  84  Vic ,  c.  46) 
'Die  terms  " tensnt  or  his  predecessors  in  title"  In  section  8,  sub-see- 
tlon  9,  of  the  Act  of  1851,  have  the  same  meaning  aa  in  the  7tli  section : 
dUt.  Hay,  C.J.,  Morria,  (XJ.,  and  Deasy,  LJ.  The  previsions  of  tha 
final  paragraph  of  the  4th  section  of  tha  Act  of  ISro,  aa  to  imprava- 
ments  m^e  before  the  pasahig  of  that  Act,  are  applicable  to  such 
Improveoents  In  determining  fair  rent  nnder  the  8th  section  of  tha 
Act  of  1881 :  <Mm.  Law,  (X  'The  enjoyment,  during  the  currency  of  a 
lesae,  of  Improvements  made  by  a  tenant  diuing  its  sub-existence  does 
not  constitute  a  compensation  by  the  landlord,  within  the  meaning  of 
aectlon  8,  sub-section  9.  of  the  Act  of  1881.  A  lease  made  before  the 
passing  of  the  Act  of  1870,  demising  lands,  together  with  all  hotisea, 
edifice*,  and  buildings,  and  appurtenances  thereunto  belonging,  and 
containing  tbe  usual  covenants,  precludes  the  tenant  from  being  re- 
garded aa  having  any  interest  In  respect  of  improvements  made  (s.jr., 
a  hotise  built)  before  Its  execution.  In  determining  what  Is  the  fair 
rent  of  the  holding,  under  the  8th  section  of  the  Act  of  1881:  dfa. 
Law,  C,  Sir  K.  SoUivan,  M.R.,  and  Pal'es,  C.a  Per  Law,  C  :  "Im- 
provements "  simply  mean  suitable  an-l  ameliorative  works  executed 
or  done  upon  the  holding;  and  no  rent  Is  to  be  imposed  or  made  pay- 
able In  respect  of  the  yearly  value  of  tnch  actual  Improrqpient-workt 
themselves;  but,  the  Increaaei  letting  value  of  the  land  beyond  that, 
snbeequently  accruing  to  the  land  In  consequence  of  the  execution  of 
such  works,  may  be  taken  Into  account  as  entitling  the  landlord  to 
benefit  In  the  determination  of  the  rent  " Predecessora  in  title" 
denote  a  series  of  tenants  who  have  trcnsmitted  frem  one  to  the  other 
their  respective  tenancies  or  titles  to  the  possession  of  a  holding, 
whatever  those  tenancies  or  titles  may  be,  or  whatever  changes  they 
have  undergone.  In  estimating  the  "interest  or  the  tansnt,"  when 
determining  fa'r  rent  under  the  8tb  aectlon  of  the  Act  of  1881,  not 
merely  his  right  to  claim  compensation  under  the  4th  section  of  the 
Act  of  187U  should  be  taken  Into  account,  but  bis  right  to  sell  his 
tenancy  as  it  stands,  improvements  and  all,  whether  executed  before 
or  after  the  Act  of  1870,  for  the  best  price  that  can  be  got  for  the 
same,  under  section  1  of  the  Act  of  1^81 ;  while.  If  the  landlord  seeks 
to  exercise  his  right  of  pre-emption,  he  must  pay,  as  the  "true 
value"  of  the  holding,  what  it  would  6oiw/iie  bring  In  the'  open 
market.  If  sold  to  an  unnbjectionalila  pnrehaser.  Per  Uay,  C.I. : 
"Predecessor  in  tl'le,"  within  tha  meaning  of  the  Act  of  1881.  does 
not  mean  an  antecedent  occupier,  but  a  provlous  tenant  ftom  whom 
the  exiatlng  tenarit  derlvea  his  title  to  the  tenancy.  Upon  an  appeal 
fiom  the  decision  of  a  sub-commission  to  the  Land  CommlBsionetB 
they  should  form  their  own  indc[>endent  Judgment  upon  the  evidence, 
which  may  not  ba  confined  to  that  which  was  adduced  In  the  conrt 
below,  aa  the  appeal  shouM  be  regarded  as  a  re-bearlng.  Per  Sir  E. 
Sullivan,  If.R.:  "Improvements, '  within  the  meaning  of  the  Act  of 
1881,  section  9  (8),  does  nr  t  refer  to  the  Incressed  letting  value  of  the 
b  'Iding  caused  by  the  making  of  the  Improvements,  but  simply  the 
works  which  have  caused  that  Increaae,  or  talber  tbe  Interest  of  tha 
tarant  who  made  them,  measured  by  the  money  expended  on  them, 
as  declared  and  limited  by  the  AcU  of  1870  and  1831.  The  right  of 
sale  given  by  the  Act  of  1881  does  not  give  an  absolute  right  to  sell  all 
tha  Improvements  as  itaey  stand,  and  the  "  true  value  "  which  the 
landlord  mnat  pa.v,  when  exarcdslng  his  right  of  pre-«mptlon.  Is  not  the 
market  value,  but  what,  having  regard  to  the  Interest  of  landlord  and 
tenant  respectively  under  tha  code,  would  be  tha  true  eatimata  of 
price  as  between  "  iliem,"  Per  Uorrls,  C.J. :  While  tbe  tenant  la 
antltlad  to  tbe  benefit  of  Improvements  which  add  to  the  letting  value 
of  the  bonding,  the  inherent  qualities  and  capsxity  of  the  land  for  auch 
works  ahould  ba  taken  into  consideration  In  favour  of  the  landlord, 
when  deteimining  a  teir  rent.  The  Intereat  of  the  landlord  is  the 
plenary  interest  in  the  holding,  save  so  far  aa  the  tenant  eslabUshea, 
In  diminution,  claims  under  the  Acta  of  1870  and  188U  which  oonaU- 
tnte  hia  interest.  The  mere  abatention  by  the  landlord  from  availing 
himself  of  bis  legal  rights,  and  allowing  tha  tenant  to  enjoy  what.  If 
the  landlord  chose,  he  himself  might  mjoy,  amonntatoa  "compen- 
aaUoo"  by  tbe  landlord,  wUhln  the  meaning  of  the  Act  of  1881,  aectlon 
8  (9),  ImapecUra  of  threat  or  autement  to  that  effect.  Per  Pallea, 
CB. ;  "  Improvamenta,"  within  the  oontemplaUon  of  the  Act  of  1881, 
aectlon  8  (9),  mean  worka  which,  being  anltaUe  to  tha  holding,  add  to 
ita  letting  value,  aa  dtstlngnisbcd  from  the  increased  letting  value 
itself;  and  the  enjoyment  by  the  tenant  of  Imprevamanta  executed 
before  tha  pasaing  of  tha  Act  of  1870  cannot  ba  excluded  firom  con- 
sideration In  determining  fair  rent.    Per  Deasy,  L  J.:  With  respect  to 
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the  flxlng  of  •  Mr  nnt  tnd  the  ucerUlnment  of  compenntlon  for 
Improvements  to  the  tenant,  the  L&nd  Gommlaslon  hu  en  unlimited 
discretion,  and  no  general  rule  or  principle  should  be  laid  down  by  the 
Conrt  of  Appeal  that  could  or  ought  to  bind  the  exercise  of  that  dis- 
cretion. Per  Fitigibbon,  L.J. :  The  words  "paid  or  otherwise  com- 
fenaated  bj  tlie  landlord  or  his  predccesaon  In  title,"  In  the  Act  of 
h81,  section  8  (9^,  Include  every  form  of  recoupment  which  the  tenant 
receirea,  at  the  hands  of  the  landlord,  whether  by  way  of  cash  payment 
or  out  of  the  landlord's  estate,  as  an  equlralent  for  the  tenant's  im- 
proTements;  so.  If  a  landlord  glres  over  to  an  improving  tenant, 
because  he  Is  such,  the  soil  with  all  its  natural  powers,  at  a  price  so 
far  below  the  letting  value  of  the  landlord's  Interest  as  to  recoup  the 
tenant  for  his  Improvements.  The  determination  of  fair  rent  Is  not 
such  a  mere  question  of  fact  aa  should  not  form  the  subject  of  appeal : 
Monlfoaury  t.  Monlgomery,  14  Ir.  L.  T.  Rrpi  9,  applied,  and  contnsted 
with  Ong  T.  Tumbull,  L.  R.  1  H  L.  S3.  UoU  v.  Sarbm-lon,  8  Ir.  L.  T. 
Sep.  1,  discussed.— .liianu  r.  Duntmlh  (App.),  18  Ir.  L.  T.  Bep.  81. 

M-Order  of  conrt  (L.  C),  Jan.  a,  1882;  notice  of  sale  of  farm;  service  In 
prescribed  districts.— 18  Ir.  L.  T.  A  S.  J.  10. 

4(^Actlon  to  recover  land  on  title :  oosis;  Land  Law  Ae^  1881,  s.  81 ;  Jud. 
Act,  s.  88;  County  Courts  Act,  1877,  ss.  88,  M.— £«f<J  CloHatrrt  r. 
Dnatu  (C  P.),  18  Ir.  L.  T.  A  S.  J.  97. 

41— Edemey,  Co.  Fermanagh,  Is  not  sufaclently  populous  to  constitute  a 
town,  within  the  meaning  of  the  Land  Law  Act.  1831,  s.  88  (2i. 
Designating  a  holdins  as  "  town-paik,"  In  the  agreement  under  which 
It  is  let.  Is  of  no  avail  to  constitute  the  holding  a  town-park.  If  In  other 
respects  it  appears  not  to  possess  the  characteristics  contemplated  by 
the  statute.— VJforrou  r.  /rrfne  (L.  S-C),  18  Ir.  L.  T.  Rep.  110. 

42  —Sale  of  bankrupt's  interest  In  tenancy ;  application  to  Court  of  Bank- 
ruptcy for  leave  to  aiply  to  Land  Commission;  prsctice;  Land  Law 
Act,  1831,  s.  1  d) ;  Bole  87.— /n  rt  Marttu  (Ba.),  18  Ir.  L.  T.  A  8.  J. 
108. 

41-Judletal  rent,  determination  of;  improvements;  predecessor  In  title; 
lessee  continuing  in  occupation  from  year  to  year;  compensation  by 
landlord;  low  rent;  Laod  Law  Act,  1881,  as.  7,  8  (»).- Colliery.  Lord 
rtttaOUam  (L.  S-C.),  16  Ir.  L.  T.  Rep.  88 

44— Land  Law  Act.,  1881,  t.  8;  fees  pajrable:  notice  of  iw**li  copies  of 
orders  and  doenment«.-l8  Ir.  L.  T.  A  S.  J.  188. 

48— Land  Law  Act,  1881;  effect  of,  as  to  party  responsible  for  condition  of 

Sremises.  nnder  ttie  Sanitary  Acta.— ilMy  Board  vf  Ouardlaiu  t. 
:segm,  18  Ir.  L.  T.  A  S.  J.  178. 

46— Judicial  rent,  determination  of;  tenant,  who  entitled  to  proceed  for; 
award  of  compensation  on  quitting  holding;  flxlng  fair  rent,  whether 
ancillary  to  sale.— Antv  v,  WOrni  (L.  C),  16  Ir.  L.  T.  *  S.  J.  183. 

47-Land  Law  Act,  1881;  vainer  employed  nnder  County  Court;  expense* 
Ol.-Biprnt  T.  Byrne  (Co.  Ct.),  16  Ir.  L,  T.  A  S.  J.  198. 

48— Town-park,  what  constitutes;  town;  holding  partly  used  for  agrlcnl- 
tuial  purposes;  Land  Law  Act,  1881,  a.  88  (.i).-Doi/l4  t.  Moland 
(Co.  Cl),  16  Ir.  L.  T.  A  S.  J.  188. 

49 — Land  Law  Act,  1881 ;  extenaion  of  time  for  serving  notice*,  Ac  ;  ex- 
pen8^s  of  inquiries  on  applications  for  advances;  agreements  to  refer 
amonnta  of  fiiir  rente  to  valuer  named  by  Land  Commission.- 18  It. 
L  T.  A  S.  J.  308. 

80- Land  Law  Act,  1881 ;  agreements  a*  to  amoiut  of  fair  rent;  Form  No, 
88 ;  withdrawal  of  originating  notice.— 18  Ir.  L.  T.  A  S.  J.  892. 

81— The  plaintiff  having  sued  to  recover  one  and  a  half  year's  rent,  payable 
In  respect  of  a  holding  of  land  np  to  Kay,  I88S,  the  defendant,  who 
had  paid  a  year's  rent  in  Jime,  1881,  offered  to  pay  the  November  rent 
of  1881,  and  applied,  after  final  Judgment  and  execution  issued,  to 
postpone  or  suspend  the  proceedings,  nnder  section  18  of  the  Arre<irs 
of  Rent  Or.)  Act,  1888  (46  *  48  Vic,  c.  47),  on  the  ground  that  the 
payment  In  June,  1881,  was  applicable.  In  part,  to  the  May  rent  of  that 
year,  that  arrears  prior  to  1881  thereby  became  and  still  wore  due,  and 
that  the  ease  came  within  the  purview  of  the  Act :  -  Held  that,  as  the 
May  rant  was  usually  paid  In  December  following  the  payment  In 
Jnne  was  not  applicable  thereto,  that  the  May  rent  was  still  due  and  no 
antecedent  arrears  had  become  due ;  and  that  the  application  should 
be  refused  accordingly.-  (luiun  v.  iTArdle  iq,  B.),  16  Ir.  L.  T.  Rep.  98. 

62  -  Section  18  of  the  Arrears  of  Rent  ar.)  Act,  1888  (4*  Ji  46  Vic,  c  47), 
enabling  the  Court  to  suspend  proceedings  for  the  recovery  of  rent,  or 
for  the  recovery  of  a  holding  for  nonpayment  on  account  of  the  reiM 
in  respect  of  the  year  1881  and  antecedent  arreara,  does  not  apply 
unless.  In  addition  to  lynt  due  In  respect  of  1881,  arrears  antecedent  to 
1881  be  due,  and  be  sued  for  In  such  proceedings.— ./KUxioii  v.  J^en 
(Co.  Ct),  18  Ir.  L.  T.  Kep.  99. 

83  -SecUon  I  (t)  of  the  Arrears  of  Rent  ar.)  Act,  1882  (48  A  48  Vie.,  e.  47), 
enacts  that  all  payments  on  account  of  rent  made  by  the  tenant  to  the 
hmdiord  In  or  subsequent  to  1881.  but  before  Nov.  80, 1682,  shsU  be 
deemed  to  have  been  made  on  aeconnt  of  the  rent  payable  In  respect 
of  1881,  to  the  extent  to  which  the  rent  for  that  year  had  at  the  time 
of  such  payment  aecmed  due,  provided  that  vheie  It  appears  that, 
according  to  the  ordinary  course  of  dealing  between  the  landlord  and 
tenant  of  a  holding,  the  rent  of  such  holdhig  has  Bsnally  been  paid  on 
some  day  after  the  day  on  which  it  became  legally  due,  the  usual  day 
of  payment  shall  be  deemed  to  be  the  time  at  which  the  rent  accrued 
due.  In  construing  this  enactment,  and  applying  the  latter  proviso, 
the  usual  day  of  payinent  by  each  particular  tenant  must  be  ascer- 
tained, regardless  of  what  may  be  usual  on  the  estate;  and  where  the 
tenant,  not  paying  regularly,  has  no  such  usual  day,  all  that  can  be 
done  Is  to  assume  in  favour  of  the  tenant,  as  Is  ImpUad  in  the  previous 
part  of  the  enactment,  that  the  qnestion  as  to  the  nsnal  day  of  pay- 
ment Is  nnt  to  be  Influenced  by  the  nonpayment  of  recent  years.  If 
payment*  were  previously  made  regnlirly,  the  tenant  should  be  entitled 
to  the  beneflt  of  the  prior  part  of  the  enactment  The  last  clause,— 
that  the  nsnal  day  of  payment  shall  be  deemed  to  be  the  time  at  which 
the  rent  accrued  due,— taken  in  connexion  with  the  preceding  words, 
most  be  considered,  sot  as  a  defloiUon  of  what  should  be  deemed  the 
n*a*l  day  of  payment,  but,  as  deflnlns  what  shonld  be  deemed  the 


time  at  which  the  rent  accrued  due,  and  thos  to  dcdaie  that  it  ts 
deemed  to  be,  not  the  legal,  but  the  usual  day  of  payment  in  onler  Is 

5ut  a  limit  on  the  prior  part  of  the  clause  Where  a  prtxtm  •■ 
rought  to  recover  £14  14s.,  being  £2  18s.  balance  of  rent  to  Kovent- 
ber  1880,  and  £11  lie.  tat  one  year's  rent  to  November,  1881,  It  ip- 
peared  that  the  t>nant  had  made  payments  of  £6  on  Hsy  Silth,  ud  a 
on  December  24th.  ISSL  Prior  to  the  accruing  of  the  present  arreir, 
the  usual  time  of  payment,  a  few  years  since,  for  both  the  May  sad 
November  gales  was  between  Nov,  1st  and  Chtistmaa  esch  year.  TIk 
tenant  having  applied  for  a  suspension  of  the  proceedings,  under  Kcttot 
IS  of  the  Arresrs  of  Rent  Act,  1882:  — ffe/tf,  that  the  Msr  sad  HoresH 
ber  gales  should  be  deemed  to  haveacemed  due  only  after  Novemliti  IS; 
that  the  payment  made  on  May  28th,  1881,  eonld  not  be  applied  la  dis- 
charge of  the  gale  which  fell  legally  dne  on  May  1st,  I88I,  bntthitthe 
payment  made  on  December  24th,  1881,  should  ba  applied  In  diaduijg 
of  so  much  of  the  year's  rent  which  legally  accrued  due  on  Novenbec 
Ist.  1881,  leaving  a  balance  of  £8  18s.  owing:  and  that  the  pmceediiip 
should  be  stayed,  on  the  terms  of  lodgment  in  onrt  of  said  balaaeeud 
costs— ilUfiunn  V.  Kerr  (Co.  Ct.),  18  Ir.  L.  T.  Rep.  100. 

84  The  acceptance,  by  a  tenant  from  year  to  year,  before  1870,  of  a  lease  of 
the  holding  for  twenty-one  yesrs,  containing  the  ususl  eovensou  to  . 
keep  and  give  np  the  premises  In  repair,  precludes  the  tenant  Inn 
bring  entitled  to  compensation,  nnder  the  Land  Act  of  1870,  tor  to. 
provements  previonsly  made,and  excludes  such  improvements  from  tbs 
prohibition  to  have  rent  charged  In  respect  of  them  contained  is  tbs 
Land  Law  Act,  1881,  section  S  (9);  but,  in  determining  what  woild  bo 
a  fair  rent,  the  court  is  at  liberty  to  consider,  having  regard  to  in  Its 
circumstances  of  the  case,  whether  it  is  Just  and  fafa-  Uiat  aiy  sad,  if 
so,  what  deduction  should  be  made  from  the  full  letttaig  valae  of  Oo 
lands,  In  respect  of  the  money  expended  on  such  Improvemests,  so 
cnmlallve  obligation  being  Imposed  to  charge  the  highest  rent  upon  sD 
thst  the  conrt  la  not  prohibited  from  putting  any  rent  upon,  bot  fit 
amount  of  the  rent  being  to  be  flxed  having  regard  to  the  hiterest  of 
the  landlord  and  tenant  respectively,  and  considering  all  the  dmm- 
stances  of  the  case.  Adanu  v,  fHmsealA,  16  Ir.  K  T.  Rep.  59,  dltcaned 
and  applied  —Brennan  v.  Latouche  (L,  S-C),  16  Jr.  U  T.  Bep.  1I& 

t8-8ectlon  18  of  the  Arrears  of  Rent  Act,  188S,  enabling  the  Court  Isnupoil 
proceedings  for  the  recovery  of  a  holding  for  nonpayment  of  rent  m 
respect  of  the  year  1881  and  aateredent  arreara,  does  not  apply,  islea, 
In  addition  to  the  rent  due  In  respect  of  1881,  arrears  antteedant  to 
18S1  be  dne  and  sued  for  in  such  proceedings.  Where,  on  s  motloe  to 
stay  proceedings  in  an  action  to  recover  land  for  nonpayment  of  rest 
dne  in  18S1,  snd  188^,  it  appeared  that  a  receipt  had  been  given  for  t 
half-year's  rent,  np  to  Norember,  1880,  and  it  was  contended  thu,  by 
virtue  of  section  1  (8),  this  payment  should  be  appropriated  to  the  rest 
accrued  due  In  1881  :—Btld  that  the  application  could  not  be  iDaUlsod, 

within  the  provisions  of  section  18 HamiiUm  v.  Jlcfairt  (O.  &),  1( 

Ir.  L.T.  Rep.  108. 

86  -Action  to  recover  Isnd  for  nonpayment  of  rent;  statement  of  dsinls- 
trodndng  new  causes  of  action;  amendment.— Orwttiwrffo  v.  Sallk 
(().  B),  16  Ir.  L.  T.  Rep.  108. 

87— The  County  Conrt  possesses  no  Jurisdiction  to  stay  proceedings,  nndcrthe 
Arrears  of  Rent  Act,  1882,  on  a  decree  for  rent  or  for  possession  (nsied 
Ma  former  sessions,  the  proceedhigs  belnv  no  longer  "peadtaf"- 
M'aioufh  V.  Jl'Ooeent  (Ca  Ct.),  16  Ir.  L.  T.  Rsp.  110. 

68— 'Where,  ■ab*eqnent  to  the  Landlord  and  Tenant  Act,  1870^  the  teoaat  of 
a  holding,  subject  to  the  Ulster  tenant-right  custom,  who  had  bees 
llsble  to  pay  the  entire  grand  Jnry  cesa,  sold  his  Intenst,  ud  the 
purchase  money  wss  paid  into  the  estate  office  and  the  pnrcbsierptf 
Into  possession  by  the  agent:— ifsU,  that  a  new  tenancy  In  tbe  In^ 
chaser  wss  created,  but  Uiat  it  was  an  Implied  term  thereof  that  be 
should  continue  liable  to  pay  the  whole  grand  Jnry  ceaa,  lectian  U  of 
the  statute  not  preventing  such  an  agreement  from  being  eateied  hitoi- 
Murtagh  v.  Jfar^ufl  i^  Bath  (Cir.  C),  18  Ir.  L,  T.  Rep.  Ua 

88— In  order  to  deprive  a  tenant  of  the  beneflt  primdftKit  arising  from  tbi 
Initiatory  provisions  of  section  1  (3)  of  the  Airean  of  Rent  Act,  VSH 
(45  A  48  Vic.,  e.  47),  It  lies  on  the  landlord,  relying  on  the  teniioil 
proviso  thereof,  to  establish  sIBrmatively  that,  according  to  the  "ordi- 
nary course  of  dealing  "  between  him  snd  the  particular  tenant  the  rest 
has  "  Qsnally  been  paid  on  some  day  after  the  day  on  which  it  beeane 
legally  dne."  Such  deferred  day  of  payment  must  be  a  defloits  dsy 
upon  which  the  rent  has  been  usually  paid,  or  a  day  capable  of  betsg 
flxed  and  deflned  with  as  much  oertidnty  as  that  upon  which,  Ut  lev 
and  (act,  the  rent  accrued  due.— Jfima^Aaii  v.  Sir  John  LuKe  (UC), 
16Ir.  L.T.  Rep.  107,119. 

60— In  18(9  the  Rev  Mr,  Kearney,  parish  priest  of  Bohenneen,  became  teoast 
from  year  to  year,  imder  Mr.  Coddlngton,  of  twelre  Irish  acres  of  Iscd, 
end  a  dwalling-house  and  offices  thereon,  whleh  at  Uiat  time  were  lithe 
landlord's  possession,  at  a  rent  of  £48  per  aiminn,  afterwan)  mloecd  o 
£441,  the  Poor  Uiw  valnatlon  being  £38  lOa  'Hie  dwelllng-hoino  od 
offices,  which  could  not  now  be  bnllt  for  less  than  £400  or  tsff),  ven 
valued  at  £18  (Included  In  the  £28  10s,),  and  would  be  unsnitsble  for  i 
pei«on  living  by  agriculture  and  occupying  a  fltrm  of  that  extent,  wbllo 
the  house  was  even  nther  larger  than  the  avenge  residence  s(  Cstholie 
elergymea  Built  about  seventy  yean  ago.  It  hsd  ever  rinee  bees 
occupied  by  the  successive  priests  of  the  pariah,  except  during  a  ihort 
Interval,  when  It  was  occupied  by  a  medical  doctor.  The  hold  ng  hod 
been  originally  demised  in  1798  as  an  agrlcaltural  holding,  siDCSTbea 
the  honse  had  been  built  by  one  of  the  clergymen  In  oecnpatlOB:— 
Held  (Mr.  Foley,  ().C,,  diu.),  that  the  holding  was  not  agricnitatal  or 
pastoral,  within  the  Land  Law  Act,  1881,  section  88,-A*ni9V.<M- 
dlKftm  (L,  S-C),  18  Ir.  L.  T.  Rep.  128. 

<1— Where  a  tenant  serves  on  hia  landlord  a  notice  of  his  inteotioa  Is  sell  Mi 
tenancy,  and  the  landlord  serve*  on  tho  tenant  a  notice  electiogtopu'- 
chase  the  tensncy,  and  applying  to  the  Land  Ctemmisslott  to  fix  the  tme 
value  of  the  tenancy,  a  sale  made  by  the  tenant  sabssqaent  to  meh 
notice  by  the  landlord  wlU  be  set  aside.  In  flxlng  the  tree  vslie  cf  tbs 
tenancy,  the  (Tourt  will  not  consider  the  market  value  of  the  tenssg, 
but  what,  having  regard  to  the  interest  of  lanillord  and  tanaat  rsspefr 
tirely  nnder  the  code,  would  be  the  true  e*Hmat«i  of  price  betwem 
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them.  Adamt  r.  Dimuatk,  1«  Ir.  L.  T.  Rap.  M,  kpslled.— £<ntd  t. 
Ititin  (L.  S.-C.),  16  Ir.  L.  T.  Bep.  138. 

Si — In  order  to  come  vlthln  anb-Mction  (4),  aectlon  8,  of  the  Land  Law  Act, 
1881,  proTidlng  that  en  eppllcetlon  to  detennlne  a  fair  rent  may  be  dis- 
allowed where  the  ImproTementa  have  been  made  by  the  landlord,  It 
must  appear  that  aucn  improTemonta  were  en  eorapletely,  and  not 
merely  partially,  made  by  the  landlord,  tliat  there  woald  be  nothing  in 
xeepcct  of  which  the  tenant  wonld  be  entitled  to  eompennatton.  And 
It  U  open  to  the  tonant  to  ahow  that  improrementa  mude  by  him  coat 
an  amonnt  in  excaaa  of  the  aum  allowed  to  him  therefor  by  the  land- 
lord, and  to  claim  the  benefit  thereof  to  that  extent,  notwithstanding 
hU  having  given  a  receipt  admitting  that  the  anm  ao  allowed  by  the 
landlord  **waB  paid  pannant  to  agreement**  (contrary  to  the  fact), 
"and  waa  received  by  bim  In  foil  macharge  of  all  claima"  on  foot  of 
aald  Improvemenia.— lysM  r.  Lord  OnuMvctU  (L.  S.-C.),  16  Ir.  L.  T. 
Rep.l«8L 

63— A  landlord  peralatently  lefoslng  to  perform  hie  part  of  a  parol  agreement 
(or  a  leaae  for  eight  yeara,  will  not  be  pennltted  to  aet  np  aaid  agree- 
ment, ao  practically  walv«l,  aa  a  bar  to  the  tenant*  coming  In  to  claim, 
as  yearly  tonants,  the  beneflta  of  the  Land  Law  (Ireland)  Act,  I8SL— 
Ortjkt  T.  Htdtton  (L.  S.-C.),  16  Ir.  L.  T.  Rep.  138. 

64— By  an  agreement  of  letting,  the  tenant  waa  to  hold  66  acrea  (or  three 
years,  for  graiing  and  depaatorage ;  he  waa  to  reside  on  them,  and 
might  till  4  acraa ;  and  the  landlord  was  to  pay  all  taxe^  and  the  tonant 
to  give  np  possession  at  the  end  of  the  term.  On  an  application  to 
determine  ajndielal  rent,  under  the  Land  Law  Act,  1881 :— Ma/^  that 
the  tenancy  came  within  the  Act,  not  being  excluded  aa  for  a  "  tem- 
Iwrai7  depaatnnge,"  under  aectlon  S8  (i),  nor  being  (or  "  temporarr 
convenience "  under  section  IS,  aub-a  4,  of  the  L.  A  T.  Act,  1810.— 
CoMMtt  T.  ateha»  (Co.  Ct.),  16  Ir.  L.  T.  Ra,>.  119. 

65 -Action  for  rent:  counter-claim  to  aet  aside  leaw;  transfer  to  Qianeeiy 
DIvlalon.- IfttMii  T.  OannoUf  (Ex.),  16  Ir.  L.  T.  A  S.  J.  104. 

<• — Action  to  raeover  land  on  title;  coanter-clalm  for  apeciflc  performance; 
transfer  to  Chancery  Division.— JTorl  </  Btmfurlf  t.  Didum  iO,  B ), 
16  Ir.  L  T.  *  S.  J.  lOi. 

67 -Land  Law  Act,  1881;  fixing  value  of  tenancy;  tme  value  what,  and 
when  to  bo  determined.— /7yim  v.  Pratt  (L..  S.-C-),  16  Ir.  L.  T.  Uep.  1-J4. 

68— Land  Law  Act,  1881,  a  87;  Independent  valuer,  appointment  of;  costs; 
Jurladic  Ion  of  Coluty  Cktnrt.— Am  v.  B*atta  (Co.  Ct),  16  Ir.  L,  T.  * 
i).  J.  its,  360. 

8V— Land  Law  Act,  1881,  s.  68  (8) ;  pastoral  holding,  what  constitutes.— 
Harpmr  i.  IhvUt  (App.),  16  Ir.  L  T.  A  S.  J.  tit. 

70— I.and  Law  Act,  1881;  agreements  fixing  fair  rents;  wltneaa;  commis- 
sioners to  administer  aaths.-16  Ir.  L.  J.  ik  S.  J.  413. 

71— Arrears  of  Rent  Act,  1883;  Rules  of  Court  and  Instructions  to  InvaaU- 
gators.- 16  Ir.  U  T.  A  S.  J.  418,  461,  »48,  MS,  60>. 

73— Arrears  o(  Rent  Act,  1883;  Joint  applications  by  laodloid  and  tenant; 
affidavit— 16  Ir.  L.  T.  A  8.  J.  483. 

t3-taa&  Law  Act,  18SI ;  Rules  of  Court  (L.  C),  and  Instmotlons  to  Assist- 
ant Commissioners.— 16  Ir.  L.  A  S.  1. 461,  473. 

Pausn 


[Sm  FoKTstTTrn— Laxolobd  aits  Tncun— Poob  Law  - 

TbMAKT— SUB-LBTTDro.] 

UL&VE  TO  DEFEMD-C&s  Jddoiibbt.] 

UBEIa— C^tS  SOBBTIIS  TO  BS  OF  0090  BSBAVIODB.] 

'— [Sm  Cosn.] 

— [5ss  Dbatb.] 

UQOTDATED  DAKAGES-CSw  Pbhiitt.] 

LOCAI>  aOVEBMMEirr  BOAKI>-[«!<  Poob  Lav.] 

LUMATIO— Where  the  blanks  In  a  printed  form  of  a  warrant  to  commit  a 
vangeraus  lunatic  to  the  district  asylum,  uuder  DO  A  81  Vic,  c.  1  le, 
were  not  filled  in  with  stotement*  that  the  magistrates  called  in  the 
aaalstonce  of  a  proper  medical  officer,  and  that  he  gave  a  proper  medical 
eertifleate,  the  warrant  was  held  vitfd.  A  medical  certificate,  described 
In  the  warrant  as  **  annexed,'  but  not  identified  in  any  way  by  the 
reference  as  one  which  was  before  the  magistrate*  previous  to  the 
rigning  of  the  warrant  cannot  be  taken  as  incorporated  therewith  for 
tiM  purpose  of  snpplyinc  defects  therein  not  of  form  but  of  eabttaaee. 
The  medical  custodian  n  the  lunatic,  acting  and  Justifying  nnder  sneh 
wansot  is  equally  liable  with  the  maglatrstea  to  an  action  for  false 
impilaonmenl.— UvAJon  v.  Wooit  (Ex.),  16  Ir.  L.  T.  Kep.  10»,  10  U  K 
Ir.  39. 

H 
■AOISTOATB— CSsa  jDsncB  or  thx  Pbaob- Lmuno— Sramn  to  bb 

OF  UOOO  tSBHAVIOCB— UhLAWTOL  ASSXBBLT.] 

■AUCIOUB  QTJIIBT  --{As*  Fbbsbbimbbt.] 

HAiniAMUll- [As  Bavibos  Babx.] 

BBamwit  nrSDHAMCE— C&< PoucT or Ixsdbabcb.] 


— B.  held  nnder  a  lease  for  seventy-five  years,  from  the  Cor- 
poiBtiOD  of  Dublin,  a  oertain  piece  of  land  in  Oreen-etreet,  In  the  city 
of  Dublin,  which  fonnerly  had  been  the  site  of  Newgate  prison,  the 
leaa*  ImTing  been  granted  in  187t.  He  erected  sheds  or  stalls  thereon, 
■ad  earned  on  ttier*  tba  busluess  of  a  fruit  auctioneer.  In  the  same 
manner  as  similar  buslne**  was  carried  on  in  other  fmil  maifcets,  and 
llie  premise*  were  advertised  aa  the  "City  Fruit-market  Orean- 
•trret"  The  sheds  or  stalls  were  closed  at  night,  and  B.  kept  the  keya 
of  the  place,  and  except  with  bla  aanctlou  no  peraon  had  any  right  to 
(0  then :  —UM^  ibat  the  place  was  not  a  pnUlc  bnUdlsg,  or  a  build- 


ing used  for  public  purpose^  and  therefore  was  not  subject  to  a  mea- 
surement rate  under  the  13  ft  1*  Vict,  e  07,  a  117,  but  ought  to  be 
nted  under  the  Qeneral  Vslnailon  Act  of  18-S3  (IS  A  16  Vict,  c.  63).— 
Bymt  V.  Colleetor-aentral  (tfRatit  (Q.  B.),  10  L.  R.  Ir.  63. 

BB«i»i»rgT»  wOBSAIV-[&e  XniisiiBST-ManoB.] 


BIA8TER  AMD  SE&TANT— Mnd  f  EnrLOTBBi'  LiABiLtrr  Act, 
1880.] 

1— The  deceased  was  employed,  with  others,  to  shift  a  cargo  on  the  de- 
fendants' vesaeL  Upon  going  on  board  tbe  names  of  the  men  employed 
were  taken  down  by  one  of  the  otteeis,  who  told  them  to  go  down 
between  decks  to  have  supper.  In  going  twlow  it  was  necessary  to 
pass  round  an  open  hatehway,  which  was  insufficiently  lighted,  and 
the  passage  round  which  was  obstructed  by  some  obstacles.  The 
deceased,  when  returning  from  supper,  fell  through  the  open  batoh- 
way,  and  was  killed :  -  Htli,  upon  these  facts,  that  even  assnming 
negligence,  it  was  the  negligence  of  a  fellow-servant  of  the  deceased 
end  that  as  there  was  no  evidence  of  the  negligent  employment  by 
the  defendants  of  the  incompetent  fellow-eervant  the  plaintiff  suing 
for  damages  for  the  death  of  the  deceased  was  rightly  non-snited.  It 
is  not  trne  as  a  general  proposition  of  law,  tiut  a  negligent  act  or 
deftult  on  the  part  of  a  servant  Is  in  iuelf  evidence  of  the  incom- 
petence of  such  servant— Jf'OarMy  v.  British  SAipomerM^  Company 
(Hx.).  10  L.  R.  Ir.  881.     [S.  c  17  Ir.  L.  T.  Hep.  31.] 

3— Upon  a  plea  traversing  negligence  by  the  defendant  the  defence  that  the 
injury  compUined  of  was  caused  by  the  negligence  of  a  fellow-servant 
is  ofen.~M'Carthy  v.  BrUith  Shipomuri'  Company,  Bum*  v.  AwmS 
(Ex.),  10  L.  K.  Ir.  397. 


BATE  -IStt  Mabcbt  ] 
BIBDICAI.  OFFICER-[5m  Ldbatic] 
HBBNE  RATES— [&«  Costs  -Plbadixo.] 
HUnSTERIAIi  ACiT- 1 JM  Taxatios  or  Cost*.] 
ISORTOAGE-[5ss  Qabbubbb— La>i>u>bo  abo  Tsbabt— Motiob.] 

MOTION -[AnJ  tea  DirsuLT  iB  Putomo— Jcdobbbt -Labdlobo  abs 
TiXABT— Pliadibo— RasrrTAL  to  Ibfbbiob  Coobt  ] 

1— When  a  notice  of  motion  did  not  specify  the  date  on  which  it  waa  to  b« 
moved,  but  stated  that  it  would  be  moved  on  the  "  first  opportunity,** 
and  two  clear  days  had  elapaed  alnce  the  serviee:  Said,  that  the 
notice  of  motion  was  snfflclent  within  O.  LU.,  r.  8.—  CampboU  v.  Amt- 
$lnmg  (C.  P.),  16  Ir.  U  T.  Rep^  3. 

3— Ejectment  on  title;  redemption  by  mortgagee  of  tenant*s  Interest;  new 
ejectment  for  overhoiding;  motion  to  set  aside  Judgment;  notice  to 
mortgagee.- £aWe/£M<nMi  V.  Kdty  (0.  P.),  16  Ir.  L.  T.  Rep.  4, 

8- In  an  action  against  husband  and  wife,  the  plalntllT,  claiming  that  the 
wlfe*s  separato  estate  should  be  declared  charged  with  the  amonnt  of 
his  claim,  and  no  appearance  having  been  entered,  delivered  a  state- 
ment of  claim,  and  lodged  a  notice  of  motion  with  the  officer  of  the 
Division  to  have  said  amount  neharged,  but  did  not  serve  the  notice:  — 
ifefd,  thst,  notwithstanding  the  absence  of  an  appearance,  the  notloa 
of  mo'ion  should  be  •erred.— Ztae<M  r.  f^atmt  ■mi  «^  (C.  P.),  I<  Ir. 
L.  T.  Rep.  S4. 

MUTUAL  MI8TAXE— [SMEHBABKASsnaPLBASiBO*.] 

JX 

NAME— [5ae  JUBT — Savihos  Babe.] 

MEOUOENCE  —  [3m  Cabbixb  —  Ebpi.otbb('  Liabiutt  Act,  1880- 
Kastbb  ahu  SaavABT.] 

MBOOTIABLE  INSTRUMENT— ('^"^  —  Aubboiobt  -  Caoea  la 

Aciiob.] 
Delivery  with  blanks  not  filled;  Implied  anthorltr.- -ifiwte  v.  N,  W.  /ace. 
Co,  16  Ir.  L.  T.  &  S.  J.  361.    [And  ••  to  the  effiset  of  the  death  of  ao 
acceptor  of  a  bill  of  exchange,  blank  as  to  drawer  *  name,  see  case* 
oollated  by  the  present  writer,  id^—X.  IT.  A] 

NONSUIT- [iSm  STATnro  Pbooxbsibos.] 

NOTICE- [5as  Caosa  ib  Actiob— DBFAnit  ta  Affiababcb— DisooK- 

TIKUABCB— DUHiaaAL  FOB  WABT   OF  PBOSBCHTIOB— MOTIOB— MOTICB 

OF  Salb.] 

HOTIOB  OF  BAIaB— la  an  ejectment  by  the  pnrchaaer  of  a  tenant'* 
ohattal  Interest  other  than  the  landlord,  to  reeuver  posaessiott  nnder  a 
sheriff's  sasignment,  tbe  court  will  presume,  in  the  absence  of  evidence 
to  the  contrary,  tliat  all  notices  requisite  to  the  regularity  of  the  sale 
have  been  given,  and  the  onus  of  proving  the  non  service  of  the  notice 
of  sale  required  by  the  82nd  Rule  of  the  Land  Commission  lies  on  the 
defendant  Q-trp,  whether  the  validity  of  the  assignment  Is  sSected 
by  omission  to  serve  tbe  notice?- OMAiard  v.  i!|raB  (C.  P.),  10  L.  B. 
Ir.  609. 

M OnOE  OF  TRIAL— [&« DisnaaAi, fob wabt of PBOaBccnoB] 


-[SssAkbbdiibbt.] 

PENALTY— A  foreman  tailor,  la  consideration  of  hi*  employment  at  a 
certain  aalary,  entered  into  a  written  agreement  n  Ith  his  employer  to 
the  following  effect;— **ln  consideration,  Aa,  I  agree  and  hereby  bind 
myself,  under  a  penalty  of  £bOO,  not  to  vlofaite  any  of  the  following 
undertakings;  not  to  go  into  business  in  the  tailortng  trade,  nor  ent«r 
Into  the  employment  of  another  in  said  trade  within  twenty  miles  of 
Dublin,  for  one  year  after  leaving  or  being  discharged  from  your 
employment;  and  at  no  time  to  nse  the  name  of  'Macdona  A  Browne' 
In  any  form  in  connexion  witli  the  talloriug  trade,  out  of  your  actual 
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•mploTinent"  He  wu  afterward*  dlsmiMed,  and,  within  a  month  of 
the  dismlM-il,  opened  a  tailoring  eatabliihment  In  Dublin,  and  described 
htoueU  aa  "ftom  Macdona'a,"  and  aa  harlng  been  "  foreman  cutter  In 
Macdona's."  In  an  action  for  breach  of  the  contract,  no  apecial 
damage  waa  proved,  and  a  rerdlct  vu  found  for  the  plaintiff,  with 
nominal  damages.  On  motion  by  the  plain'Kf  to  inci-eaae  the  damagea 
to  £900,  pursuant  to  leare  reaerred  at  the  trial:— Hairf,  that  the  mm 
of  «»0i>,  mentioned  In  the  agreement,  was  a  penalty  and  not  liquidated 
damagea.  In  aoch  cases,  ss.  lit,  146  of  the  Common  Law  Prooedara 
Act,  1808,  apply,  and  the  plaintiff  cannot  recover  more  than  the  actual 
damage  shown  to  hare  been  snstalned.  The  principle  of  Mff  t. 
Lawl  (U  R.  >  C.  P.  107)  applied.  BoniaU  T.  Bfnu  (1.  B.  1  C.  L.  «71) 
observed  npoa-Brama  r.  FMIUpi  (Ex  ),  10  L.  B.  Ir.  3M. 
WEKDTSO  -[Ani  ie«  AKiitDmirr— Cohtraot  -Drfadlt ih PLiiDiso— 

EKBJLKKASSIXS  PLaiMSOS— JUDOKBIII -MaSTIK  AMD  Sbktaht     Foob 

Law  — Saavioi  — Spbcial  luDoasaiiiiiT  — Siatmq  Pbccudikob  — 

SCUTT-UllLAWFOL  ASSBHBI.T.] 

1  —When  a  piiantlfl  applies  for  liberty  to  reply  and  demur  to  a  statement  of 
defence,  the  application  should  be  made  on  summons.— £aiw  t.  Stmtf- 
fiiri  Biter  Drainage  Co.  (C.  P.),  18  Ir.  L.  T.  Rep.  93. 

>— The  plaintiff.  In  an  action  to  recover  land  for  non-payment  of  rent,  having 
delivered  a  statement  of  claim  for  a  larger  sum  than  was  claimed  by 
the  writ  of  summons,  and  for  mesne  rates  whlcti  had  not  been  Included 
therein :  —Betd,  that  the  statement  of  claim  waa  Irregnlar,  and  should 
be  amended.— OMMwaite  v.  amith  (Q.  B.),  10  It,  L.  T.  Rep.  luS. 

POIalCT  OF  INSTTRANCE— A  mailne  policy  containing  •  provision 
that  the  premises  insured  are  warranted  free  from  all  average  and 
without  benefit  of  salvage,  and  that  no  further  proof  of  Intereat  than 
the  policy  shall  be  required  in  case  of  loss,  Is  a  wagering  policy.  Such 
a  policy  la  not  void  at  common  law.  Dalby  v.  /ndta  <md  londtn  lAft 
Auuranct  Company  (16  C.  B.  88S)  followed.  The  statute. 18  Geo.  1,  c. 
87,  avoiding  such  policies  In  Oreat  Britain,  does  not  purport  to  bind 
Ireland,  and  Is  not  a  statute  "  concerning  cummerce,"  and  "  Importing 
to  Impoae  equal  restraints  on  the  subjects  of  Great  Britain  and  Ire- 
land and  to  entitle  them  to  equal  benetts,"  within  the  purview  of  31 
A  33  Qea  8,  e.  48  (Ir.),  and  la  consequently  not  eatended  to  Ireland  by 
that  Act  Such  a  policy  Is  not  Illegal  In  Ireland. -feUA  v.  The  Pro- 
tKtim  Marine  Intarance  Company  o/Parit  (Ex.),  10  L.  R.  Ir,  H, 

POUCE  OOanTJLBlX-lSu  AS8AOI.T.3 

FOOB  UlW— 1— No  action  lies  agalnit  Poor  Law  Onardlana  In  their  cor- 
porate capacity  for  damage  by  reason  of  the  inferior  quality  of  seed 
■applied  by  them  under  the  provisions  of  the  Se^  Supply  (Ireland) 
Act,  1880,  and  merely  In  carrying  out  same,  there  being  no  evidence  of 
f^aadornegligence.— ArvuMHT.  Quaritme<:fthePoor<^BalH»a  VvitM 
(Ex.),  16  Ir.  L.  T.  Rep,  ii. 

3— In  an  aoticn  by  the  guardians  of  the  poor  fortherecovery  of  rates,  brought 
In  one  of  the  superior  courts  against  the  immediate  leaaor  of  landa,  the 
plaintiffs  must  aver  in  their  statement  of  claim  that  the  Local  Govern- 
ment Board  have  given  their  consent  to  the  institution  of  the  action. 
The  Ouardlmu  itftht  Poor  qf  the  Ballinrobe  Union  v.  Bromu  (11  Ir.  L. 
R  &46)  approved  of. — The  OuardianM  qf  the  Poor  qf  the  CUuremorrit 
Union  v.  Uartin  (f),  B.),  10  L.  R.  Ir.  843. 

8— Dispensary  ;  liability  of  members  of  committee.— t/iZorjIs  v.  Monahan 
(Co.  CL),  16  Ir.  L.  T.  A  &  J.  130. 

4— Where,  under  the  obligation  of  his  bond,  a  poor  rate  collector  has  paid  the 
fall  amount  of  the  rates  struck  to  the  Poor  Law  Guardians  he  is  not 
debarred  from  suing,  in  his  own  name,  to  recover  arrears  still  due  by  a 
ratepayer.  Boyle,  app.,  v.  Lennon^  reap  ,  19  Ir.  L.  T.  161,  dlatlngulshed. 
Wilme  V.  Oahan  (Clr.  C),  16  Ir.  U  T.  Rep.  98. 

POSTPOHEMENT   OF    TBIAIa-[ase  Disxissal    rox    waxt    ot 

PXOaXCUTION.] 

PRACTICE-CSmAiordjiiiit- ATTACBiinn  or  Debts— Costs  -  Codstt 
CouKT— DxMDL*    or    ArnAKAKca— Dbtavlt    m    Flxadiho-Ds- 

KDBXIR— DlSOOXTIKUAHOa — DiSOOVXBT    AHD    lllSPBCTIOH-DUIUaSai. 

JOB  WAKT  or  PBOSBOtrnOH-OaxmsHKB— iKDOBSBMBiiT  or SaXTlOB— 

IHJCSCTIOH  —  iBTBBBOOATOXIBa  —  JUDOMBIIT  —  PlBADINO— REMITTAL 

TO  IirraBiox  Ck>usT— Salvaoe  Cbbditob— SATisrACTiox  or  Jnso- 
hebt-Satinos  Bakx— SacnaiTT  rux  Costs— Sbbvicb-  Soucitob — 
STATOia  Pboobbdiiios -Taxation  or  Costs— TXAKsrEB  or  Action.] 


-1- Coroner;  salary;  expenses:  44  A  48  Vic  e.  38; 
»  A  10  Vie.,  e.  87.— /n  re  Uottyn'e  Preeentment  (Olr.  C),  18  Ir.  L.  T.  A 
8.  J.  183.    [And  see  id.  131.] 
3-Mallclons  injury;  flahinff  net :  8  Ji  7  Will  IV.,  e.  118,  s.  1*8.— /»  rt  Lord 
Clonewrry'i  Preeentment  (Clr.  C),  18  Ir.  L.  T.  Jl  S.  J.  183. 

PRE8EITT  TENANT— [AiKf  tea  Laxdlobd  and  TutAHT— Statiso 
Pboobxdinos.] 
A  lease  for  Urea  determined  on  the  10th  of  August,  188L  Fart  of  the 
demised  premises  were  In  the  occupation  of  a  sub-tenant  as  tenant 
from  year  to  year  to  the  lessee  at  a  rack-'ent,  and  ^e  sub-tenant  faa 
admittedly  entitled)  continued  in  occupation  till  the  39th  September, 
being  the  last  gale  day  of  his  tenancy,  pnrsoant  to  the  38  &  34  Vict, 
e.  194,  a.  84.  After  the  passing  of  the  Land  Law  (Ireland)  Act,  1881, 
which  came  Into  operation  on  the  33nd  of  Augost,  he  applied  to  the 
Land  Commission  to  fix  a  fair  rent  of  the  lands  In  hi*  occupation,  and 
a  Judicial  rent  waa  fixed  by  a  Sub-Commlaslon  under  the  Act.  In  an 
ejectment  on  the  title,  subsequently  bronght  by  the  superior  landlord 
without  service  of  any  notice  to  quit:— AM,  that  the  former  sub- 
tenant was  not  a  "  present  tenant"  to  the  plaintiff  within  tlie  meaning 
of  the  Land  Law  (Ireland)  Act,  1881 ;  that  the  order  of  the  Sub-Com- 
mission, even  if  It  waa  to  be  treated  aa  a  dedalon  that  the  relation  of 
landlord  and  tenant  existed,  waa  not  binding  npon  the  Court;  and  that 
therefore  the  superior  landlord  was  entitlol  to  recover  possession.— 
BemphiU  V.  Praier  (C.  P.),  10  L.  R.  Ir.  87. 

PRESU MPTIOM  OF  DEA.TB— C^mDxatb-Laxdlobd  AimTEXAirr.] 

PREVENTION  OF  CBIMES  ACT— Audience  of  sollcitoti  under.— 
J»  re  Murphy,  16  Ir.  U  T.  A  S.  J.  833.    [And  see  id.  837.] 


FRINCIFAIi  AND  BUBETT-[Sh  Sdbbtt.] 

PBIORrrV— [A«  Saltaox  Cbssitob.] 

PROKISSORT  NOTE-[&a  Akxxdiisst -Chose  nt  Aenoi-Ku«- 

TIABLB  iNSTBUHBMT.] 

PDBUC  BDIU>INaS-[SM  Mabkbt.] 

PUBUC  HEALTH  ACT,  1878— J.  held  certain  premises  la  the  eHy 
of  Doblin  from  B.  aa  tenant  from  year  to  year,  at  the  yearly  rsnt  of 
£6\  The  premises  were  valued  under  the  Acts  relating  to  the  ralu. 
tlon  of  rateable  property  In  Ireland  at  £73  10a.  J.  let  the  pronim  to 
weekly  tenants  at  rents  from  which  he  had  a  profit  out  of  the  premiaei 
The  unitary  authority  of  the  city  of  Dublin  served  on  J.  a  notice  under 
the  PubUc  Health  Act  (Ireland),  1878,  addreascd  to  the  owner  ol  tin 
premises,  or  to  J.,  requlrlua  certain  specific  sanitary  woiici  to  be  dooe; 
and  on  the  3rd  of  September,  1879,  the  police  magistrate  made  an  oider 
that  the  works  should  be  done  within  seven  days.  J.  alleiEed  tlist  B, 
was  the  owner  under  the  Public  Health  (Ireland)  Act,  1B78,  on  tbe 
ground  that  the  rent  payable  by  him  (J.)  to  B.  was  more  thtg  t>i>. 
thirda  of  the  valuation  of  the  premises:- £rcf<f,  that  B.  was  cot  On 
owner  of  the  premises  within  tbe  meaning  of  the  Public  Health  Act 
(Ireland),  1878.— Aiiwn  v.  Jamee  ((J.  B),  10  U  &  Ir.  38. 


RAIIfWAT— {8m  Cabbibxs— Cobtbact-Rbabosablb  CoxDmoiis.] 

RATES -[AeCOBTBACT—LAltDLOBD  AXD  TX»AirT-MABK«»-P00BLiW.] 

REASONABLE  CONDITIONS— In  an  action  against  a  RaUny  Com- 
pany, as  carrleia,  for  negligence,  whereby  a  horse  delivered  to  them  by 
the  plaintiff  was  injured  at  one  of  their  stations,  (Jormanaton,  tlia 
defendants  in  the  lltb  defence  pleaded  that  they  received  the  lions 
under  a  apecial  contract,  containing  a  condition  Uiat,  In  csm  of  aaloali 
for  which  a  contract  note  with  two  rates  of  carriage  shoold  be  offered 
to  the  customer,  the  defendants  would  give  him  the  alteraaUve  e( 
carrying  at  either  rate ;  that  at  the  full  rate,  which  would  be  dui^ 
when  the  contrary  was  not  expressed,  the  defendants  would  DoderUks 
the  ordinary  duties  of  carriere,  subject  to  the  conditlone  in  the  latd 
conti'act  note  and  their  statutory  rights;  but  that  at  the  reduced  nit 
the  defendanta  would  carry  at  the  owner's  risk,  exempt  from  all  lli- 
bllity  not  occasioned  by  the  will  ol  misconduct  of  their  serraati  actlnii 
within  the  scope  of  authority ;  and  that  the  plaintiff  elected  to  hire 
his  horse  carried  at  the  lower  rate;  and  that  tbe  lAjuiiei  were  not 
caused  by  the  wilful  misconduct  of  the  defendants'  servants  actbi(U 
aforaaaid.  They  also,  as  a  12th  defence,  pleaded  that  another  eonili- 
tion  in  the  said  contract  waa  that  the  defendants  should  not  be  liable 
tor  injurlea  occasioned  by  the  fear  or  restlvenesa  of  animals;  and  that 
the  injuries  complained  of  were  aolely  occasioned  by  the  restiveneieof 
Uie  said  horse.  The  plaintiff  signed  a  contract  note  contaigiig  lbs 
above  conditions :  -  Held,  that  the  condition  exempting  the  detadiils 
"in  all  cases  from  liability  for  Injuria*  caused  br  ftar  or  restinnesi  of 
animals"  did  not  embrace  cases  in  which  tbe  injury  innncdlKtlr 
flowed  from  the  fear  or  restiveness  of  the  animals,  directly  occastODCd 
by  some  act  of  negligence  or  want  of  care  on  the  part  of  tbe  de- 
fendants, but  applied  only  to  injury  from  fear  or  resttvenesi,  caiwd 
by  the  transit,  with  it*  ordinary  incidents,  and  without  any  negUgeiKe 
or  default  on  the  part  ot  the  Company ;  and  that,  taken  in  this  limited 
sense,  the  condition  waa  not  unreasonable :  —Held,  also,  that  It  wis  as- 
necessary  that  the  two  alternative  ratea  ahonid  appear  on  the  lice  of 
the  contract  note,  bat  that  It  waa  sufficient  that  the  cootrset  wtx  rt- 
tarred  to  the  defendants'  tariff  containing  aU  the  ratea  The  omtnd 
note  also  contained,  amongst  others,  tlie  two  following  oondltloiu:— 
No.  8,  that  no  claims  in  respect  of  goods  wonid  be  allowed  uuleis  nude 
within  three  days  after  delivery ;  and  No.  9,  that  all  goods  were  n- 
eeived  subject  to  the  Company's  general  lien  both  for  cuiiaiie  UMteof 
and  all  other  cbargea  against  the  customer: — HM,  that  "(Oodi"ia 
theae  conditions  meant  Inanimate  goods,  not  htnnes  or  cattle,  and  tktt 
the  condltiona  were  reasonable ;  but  Semble.  that  they  did  not  propsiy 
come  before  the  Court  for  decision  under  the  17  A  18  Viet,  c  «L  a  Ij 
which  only  deals  with  the  receiving,  forwarding,  or  deUTeriac  ot 
animals,  goods,  and  things,  and  these  conditions  related  to  aooethisg 
occurring  after  delivery. -J'oore  v.  The  Oreat  Sorthtm  Bettaey  0»- 
poM  (Q.  B.),  10  U  R.  Ir.  95.  rSee  com.,  by  the  present  wiiler,  1<  Ir. 
L.  'T.  A  S.  J.  233,  387.- £  S.  A\ 

REDEMPTION -[Aae  Costs— Salvage  Cbkdztor.] 
REFORMATION  OF  X£ASB-CSs«  EWBAMtAsano  FLBAsnee.] 
REMITTAIj  TO  INFERIOR  OOORT-1-On  a  moUon  to  remit  la 
action  for  damages  for  assault  and  battery  under  the  C.  L.  F.  A  Act 
1870  (83  A  84  Vict.,  c  109),  s  6.  the  defendant,  in  his  aflidaviL  dapM^ 
that  the  plaintiff  wu  a  "  small  fanner,"  and  "  that  neither  tbe  P*'^^ 
nor  I  have  any  mean*  to  carry  on  expenaive  litigation  In  tbe  npem 
oonrta;"  and  the  plaintiff  dqioaed  to  his  having  two  large  farms  « 
land  :-A/d,  that  the  defendant'a  affidavit  did  not  sofflciently  comt^ 
with  the  requirements  of  the  sUtute,  as  to  negativing  the  plaliitirj 
having  visible  means  of  paying  the  costs  should  a  verdict  not  be  fooot 
for  the  plalntiff.-ifj/aniu  v.  Mafuin  (&  P.),  18  Ir.  L  T.  Re^  SJ- 
[As  to  visible  meana  see  paper  by  the  preaent  writer,  18  Ir.  l>  T.AS.J. 
94.— Jf.  If.B.] 
3— Defendants  resident  in  different  civil  bill  Jurisdictions:  action  ot  lot; 
C.  L.  P.  A.  Act,  1870,  a  9.~ar(ffi»  v.  OrlgUh  and  Parcett  (Ex.),  1<  h.  U 
T.  4  a  J.  98. 

8— Where  tbe  notice  of  motion  sought  to  have  the  action  renitted  "to  tin 
County  Court  Judge,  at  the  next  ensuing  Civil  Bill  Sessions  to  be  ben 
at  Belfkst,  for  the  Division  of  Belfaat,  In  said  county,"  but  did  not 
specify  what  county:- ffsid,  that  the  motion  ahoold  be  ratowl- 
Fergueon  v.  Burrom  ((}.  B.),  16  Ir.  L.  T.  Rep,  98. 

4-In  computing  the  time  within  which  an  application  to  remit  tbmM  K 
made,  the  holidays  are  to  be  ascertained  by  reference  to  the  Coimn 
Law  Procadnra  Acta,  and  not  by  the  Judicature  Act,  Where  tiiLe  it 
limited  by  the  Judicature  Act  and  the  Rule*  thereunder,  Sundays  •»>« 
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be  inelnded  or  exelnded,  and  holldsjs  an  to  be  ucenained,  b;  thoaa 
Btilee ;  bnt  where  time  Is  limited  by  the  Common  Law  Procedure  Aet, 
or  by  Acta,  imfarl  tnaUrU  wttb  It,  then  Sandaya  mnat  be  excluded,  and 
the  holldaya  mnat  be  aacenalned  by  the  Sttnd  aection  of  the  Common 
Law  Pmoeduie  Act,  1863.— OraiK,  CoAum  *  Co.  T.  OaMria  (Ex.),  10  L. 
R  Ir.  ao. 

HBMSWAIa  FINES— [AwFoRniTuss] 

REPLT— [5m  DtTADLT  m  Puadimo.] 

RESIDENCE— [5m  Reuttu.  to  Ixnuo  Codbt-Sbbtici.] 

BESTmnnON-[Ae  Con*.] 

8 

"**-*  -  [Sm  FsAnna,  Statuti  or— Notiob  or  Sals  -Saltaoi  CaisiToa.] 

SAIaVAOE  CREDITOa-A.  and  B.  were  tenante  of  a  farm  which  waa 
nnoer  eviction  for  non-payment  of  rent,  the  lust  day  for  redemption 
being  the  SOth  of  July.  The  plaintiff  and  another  had  execntlona 
againat  A.  and  B ,  but  the  landloni  refnacd  to  a>low  their  Interest  In 
the  farm  to  be  sold  unless  the  rent  in  arrear  were  paid.  The  plaintiff 
p«ld  the  amonnt  of  the  arrears  on  the  xO  h  of  July,  which  the  landlord 
accepted  from  him,  and  the  Interest  of  A.  and  B.  in  the  farm  waa 
tbennpon  sold  by  the  sheriff.  The  sheriff,  after  payingthe  execntlona, 
brought  the  balance  Into  Court  under  an  Interpleader  order;  -Hald^ 
that  the  plaintiff  as  a  salvage  creditor  waa  entitled,  under  the  elrcum. 
atancea,  to  be  recouped  out  of  the  money  brought  into  Court  the 
amount  paid  In  discharge  of  arrears  of  rent  SemUe.  however,  ttiat 
the  plaintiff,  as  a  mere  Judgment  creditor  had  not  such  an  interest  in 
the  landa  as  would  have  entitled  him  to  redeem,  auainst  the  will  of  the 
landlord.— Wmmotk  v.  LuUt  (C.  P.),  10  L.  K.  Ir.  68.  [ AtBrmed  on  app.] 

SAMITABT  WORXS-C5M  Punuc  Hcaltb  Act.  1878.] 

S&TISFAOTtOK  OF  J  O  DOMENT  -  Where  both  connspr  and  connsee 
of  a  Judgment,  entered  on  a  bond  In  18M,  were  deceased  wveral  years, 
and  there  was  no  personal  representative  of  the  connsee,  and  the 
devisee  of  lands,  against  which  the  Judgment  hsd  been  registered  ai  a 
statutable  mortgage,  deposed  of  her  own  personal  knowledge  to  pay- 
ment of  the  debt  by  the  coniuor  in  the  year  1868,  and  that  no  claim 
had  since  been  made  on  foot  of  the  Judgment,  and  held  In  her  possea- 
Blon  the  bond  which  she  swore  had  been  delivered  to  the  connaor  on 
payment,  a  conditional  order  was  msde  for  the  entry  of  satisfaction 
niuess  cause  should  be  shown  by  the  eldest  son  and  only  surviving 
male  member  of  the  family  of  the  conusee.— iSwM  v.  IrixKl  {.Ex.), 
10  L.  R.  Ir.  ;Ui. 

SAiriMOB  BANK  By  the  S6  A  27  VIek,  e.  87,  a.  18,  It  la  provided  that 
It  shall  not  be  lawful  for  a  depositor  In  a  savings  bank  to  make  any 
deposit  in  any  other  aeconnt  at  the  same  or  any  other  savings  bank; 
and  that  every  depositor  at  the  time  of  the  Urst  depoalt,  and  at  kuch  other 
timea  ai  sneh  depositor  shall  be  required  so  to  do  by  the  trustees  and 
managers  of  the  bonk,  ahall  make  a  declaration  that  he  Is  not  entitled  to 
any  deposit  In  or  any  beneSt  from  the  funds  of  any  savings  bank  other 
than  that  into  which  such  deposit  shall  be  nade,  or  auy  other  funds  in 
th)  said  aarlngs  bank;  and  if  anch  declaration  sliall  not  be  trae,  or  if 
any  person  shall,  at  any  time,  have  any  deposit  or  funds  In  more  than 
one  savings  bank  within  the  United  Kingdom,  except  as  provided  by 
the  Act,  every  snch  person  should,  If  snch  deposit  were,  in  the  opinion 
0/  the bairtater-at-lawappobitednnder  the  Act,  mad«  with  a  fraudulent 
Intention,  forfeit  all  right  to  any  deposit  In  or  funds  of  any  and  every 
anch  savings  bank.  By  section  48  it  wss  provided  that  If  any  dispute 
should  arise  between  the  trustees  and  managers  of  any  savings  bank 
mod  any  Individual  depositor  therein,  or  bis  personal  representatives, 
claiming  to  be  entitled  to  any  money  deposited  In  anch  savings  bank, 
the  matter  In  dispute  should  be  referred  to  the  barrister  appointed 
under  the  Act,  whoae  award  should  Unding  and  eonsluslve.  By  the 
n  A  40  Vict.,  a.  H,t.3,  the  duty  of  determining  any  such  disputes 
was  transferred  to  the  AssUtant-Reglatrar  of  Friendly  Societies  In 
Ireland.  C,  after  the  passing  of  the  Act  M  A  17  Vict ,  c  87,  pUced 
▼arlooa  soma  of  money  on  deposit  In  a  ssvtaigs  bank  in  fictitious  namea, 
with  however  the  knowledge  of  the  ofBoers  of  the  bank.  He  had  alio 
deposits  remaining  In  his  own  name  previonaly  made.  The  deposits  in 
the  segregate  exceeded  ronslderably  £200,  notwithstanding  that  the 
Commissianers  for  the  Bednction  of  the  National  Debt  had  directed 
that  the  trustees  of  any  savings  bank  should  not  add  interest  to  any 
■nnnal  aoeoont  so  long  ss  It  continued  at  or  above  £100.  C.  died  In 
1880,  leaving  tbeee  moneys  on  deposit.  Rls  personal  repre>entstlves 
claimed  them,  but  the  trustees  refused  to  pay  the  sums  deposited  In 
fictitious  names.  On  an  application  by  C.  s  personal  representative  for 
•  mandamns  to  the  Asslstant-Registnu'  of  Friendly  Societies  to  hear 
and  determine  hia  claim  as  a  dinmte  between  him  and  the  trustees:— 
Held,  1st,  that  there  waa  no  forfeiture  of  the  deposita  under  the  38tb 
section ;  and,  Sndly,  that  the  claim  made  by  the  personal  representative, 
and  resisted  by  the  trustees,  constltuied  a  dispute  within  the  meaning 
of  section  48,  which  the  Assistant- Registrar  had  Jurisdiction  to  enter- 
tain; but,  Srdly,  that  the  deposits  In  the  fictitious  names  having  been 
Biade  Illegally,  and  In  wilful  contrsventlon  of  the  38th  section,  snd  eon- 
trsry  to  the  policy  of  its  provlsloiu,  the  writ  of  mandamus,  which  Is  one 
in  mbtidium  juMlitia,  ought  not  to  be  granted.— Ae^,  {flochrafu)  v. 
Uttledalt  (Q.  B.),  10  L.  R.  Ir.  78.    [Adlrmed  on  spp.J 

SBO0BXTT  FOR  OOSTS-In  an  action  to  recover  the  balance  alleiied 
to  be  due  on  a  bill  of  exchanae  between  the  orieinsl  parties  to  the  Mil, 
and  In  which  the  indorsement  of  the  writ  credited  the  defendants  with 
certain  alleged  paymeuta,  the  defendants  sntered  an  appearance  r». 
quiring  a  statement  of  claim,  and  afterwards  applied  for  secnri'y  for 
costs,  on  the  ground  that  the  plaintiff  resided  out  of  the  Jurisdiction. 
The  ailldavlt  of  merits  atated  that  the  bill  waa  an  accommodation  bill, 
for  which  no  value  was  received,  and  that  the  defendants  had  a  good 
defence  on  the  merit*.—  tfsU,  1st,  following  r<U<«  v.  ImIvt  (g  L.  R.  Ir. 
t),  that  the  defendanu  had  not  waived  their  right  to  security  for  costs 
bjr  appearing;  tndly,  that  the  affidavit  of  mertu  was  sufBdent,— 
OtortoKvrfA  v.  t'/ayfOK  (Ex.),  10  U  K.  Ir.  W. 


81IPPI.7  ACT,  1880-[&s  Poob  Law.] 

SERVICE— Uaii  ut  DarADLT  or  ArraABSBCB-IaDOBaBiiBKT  or  8aB> 
vicc-LAHOLOan  akd  Tisavt.] 
After  service  of  a  writ  of  snmnooa,  the  defendant  entered  an  appaaKae«h 
giving  an  addreia  at  which,  on  subsequently  proceeding  to  serve  a 
statement  of  claim,  it  was  found  he  did  not  reside,  the  bouse  being 
nnoccnpled.  It  was  stated  that  be  bad  gone  to  America,  but  that  his 
wife,  residing  In  Dublin,  wss  in  communication  with  him.  On  motion 
to  set  aside  the  appearance,  or  for  leave  to  substitute  service  of  the 
statement  of  claim :  Leave  to  substitute  serrice  wss  given,  by  posting 
a  cnpy  of  the  stAtementof  claim  on  the  unoccupied  house,  snd  serving 
the  wife  in  person.— tTf^y  and  CtmnlM  Building  Utoeittf  v.  Haya.  (Ex.), 
18  Ir.  L.  T.  Rep.  lOi. 

iSte  NOTici  or  Salb.J 


[Sa  PoLicT  or  Issubaucb.] 

SOIalOITOR  {And  ut  Bill  or  Sau— Cons-PaxTiHTioir  or  Cbmii 
Act — Taxation  or  Costs  ] 
Where  the  solicitor  for  a  plaintiff.  In  consequence  of  abusive  conduct  on 
the  part  of  his  client,  refused  to  proceed  with  the  setlon,  and  the 
plaintiff  thereupon  entered  the  ordinary  rule  to  change,  and  afterwards 
applied  to  amend  the  order  by  omitting  the  usual  condition  as  to  pay- 
ments of  costs,  the  Conrt  made  no  rule  upon  the  motion,  the  solicitor 
nndertaking  forthwith  to  hand  over  all  papers  and  doemnents,  save 
original  dt-eda ;  and  alao  to  attend  and  prndace  at  the  trial  any  dee<*s 
connected  with  the  eaae  In  his  possession,  the  plaintiff  imdertaklrg  to 
return  all  sticb  documents  within  ten  days  after  the  trial ;  with  liberty 
for  the  solicitor  to  Issue  execution  fur  the  amount  of  his  taxed  costs,  if 
not  paid  within  fourteen  days  after  taxation,— JMonfoo  r.  Coctlej 
(Q.  B.),  10  L.  R.  Ir.  n. 

SFECIAIi  QTDOBSEBIEHT-The  ehtim  endoned  on  a  writ  of  sum 
mona  waa  for  £154  14s.,  balance  due  on  foot  of  wage*  fbr  three  and 
half  years;  and  the  partlcnlars  stated  the  dates,  the  credit*  allowed, 
and  how  they  were  calculated : — Beid,  a  good  special  endonement,  and 
snflicient  ss  a  statement  of  claim.—  Gilttnan  v.  Wniih  (Ex.),  l(Ir.  U  T. 
Rep.  118.         _  I 

SPECIFIC  FERFOBMANCE— [Am  IjAkdlobd  axd  Txkabt— Tbaks- 
rsa  or  Action.] 

STATEMENT  OF  CLAIM- (5asA]tBKDiiBST—PLEADna -Sbbtici— 

Sfxcial  Ihdobsbiunt  ] 

STATUTE  OF  FRADDS— [5s<  Frauds,  Statoti  or.] 

STAVIMO  PROCEEDINOB — {And  tet  Labdlobd  axd  TiSAirT.] 

1— Under  the  iDth  section  of  the  Arresrs  of  Rent  (Ireland)  Act,  1881.  the 
Coort  can  only  poetpone  or  suspend  proceedings  In  sn  action  in  whieh 
the  plaintiff  sues  for  some  arrears  of  rent  antecedent  to  the  year  1881, 
orsllegea  such  arrears  to  be  diie.-(7rse<f<e  v.  Reillf  (Bx.),  10  L.  S. 
Ir.  S3S. 

3 — ^The  Court  will  not  stay  proceedings  nnder  the  18th  section  of  the  Arraai* 
of  Rent  (IreUndl  Act.  1683,  for  the  purpose  of  enabling  the  tenant  to 
make  an  application  under  that  Act,  where  the  only  rent  soed  for  la 
rent  due  up  to  November,  1880.— IVsiK*  v.  Ihuau  ((^  B.),  10  L.  B.  Ir. 
MU. 

I — Action  to  recover  land  on  title;  staying  proeeedlngs,  pending  appUeation 
to  Land  Commiaalon  to  fix  Judicial  rent ;  Land  Law  Act,  1881,  ss,  8,  U 
(8),  31,  U  {7).—Filiftrald  v.  Brmtnan  (Ex.),  16  Ir.  L.  T.  Rap.  68. 

4— In  an  action  to  recover  possession  of  land,  the  Court  will  not,  at  the 
Instance  of  the  defendant  upon  an  interlocutory  application,  stay  pro- 
ceedings pending  an  applioatloo  by  him  to  the  Land  Commission  to 
llz  a  judicial  rent,  unless  the  statos  of  the  defendant  aa  tenant  be 
rtther  admitted  or  be  clearly  eatalillshed  1  y  h'  m.  Where  an  ejectment 
was  brought  upon  notioe  to  qoit,  expiring  in  September,  1881,  the 
Court  refused  an  Interlocutory  motion  to  sta^  proceedings,  the  statna 
of  the  defendant  aa  tenant  being  dispoted.— A>|rd  v  Phtlau  (C.  P.),  10 
L.  «.  Ir.  8t0. 

(-Plaintiff  bad  brought  an  action  for  slander  and  libel.  The  libel  was  eon* 
talned  in  a  letter  written  by  the  defendant,  the  worda  of  whicli,  aa  aet 
forth  in  the  statement  of  dslm,  the  plaintiff  failed  to  prove,  and  he  was 
non-soited  The  costs  of  this  action  were  not  paid  by  the  plaintiff. 
He  then  brought  a  second  action  for  slander  and  libel  against  Ihasam* 
defendant.  The  statement  of  claim  In  the  seoond  sotlon  relied  upon 
the  same  oauaee  of  action  In  slsnder,  and  three  of  the  same  csiises  of 
action  in  libel,  as  were  contained  In  the  statement  of  claim  in  the  first 
action,  bnt  the  plaintiff  further  relied  upon  other  statementa  contained 
In  the  letter  which  had  not  lieen  sued  upon  in  the  former  action.  The 
plaintiff  having  entered  a  nvUt  srosrfMf  on  the  caosca  of  setlon,  as  far 
aa  they  were  identical  with  tnoae  in  the  former  action,  the  Coort 
refused  to  stay  proceedings  upon  the  additional  cauae*  of  action  relied 
on  Id  the  seoond  aotioiL  Where  the  plaintiff  haa  been  non-suited  In  a 
former  action,  relying  upon  the  wme  causes  of  action  as  he  snes  upon 
In  a  sccvMi  sotion,  the  defendant  should  (except  where  the  aoUon  la 
one  of  ejectment)  plead  the  non-auit  In  bar  of  the  aeoond action,  a  non- 
suit nnder  Order  XL.,  r.  6,  being  of  the  same  effect  as  a  JudgnMnt  on 
-  the  n  erits  for  defendant— Jlrwafsr  V.  Amne  (Ex.),  L.  B.  Ir.  tsa 
[8.  c  17  Ir.  L.  T.  Rep.  !«.] 

BUB>IjETTINO— By  an  Instrument  In  writing  not  nnder  ssal,  J.  agreed  to 
take  from  F.  certain  lands  ss  tenant  from  year  to  year,  determinable 
either  by  ^  months^  notice  to  quit  or  at  J.'a  death, whichever  should  first 
happen ;  to  pay  a  certain  y t-arly  rent ;  and  not  to  sub-let  the  premises, 
or  any  part  tliereol.  Thia  Instrument  was  signed  by  J.  only.  J.  pur- 
ported to  let  a  part  of  the  premises  to  B.  as  tenant  from  year  to  year. 
Mo  oonaent  waa  given  by  F,  to  the  sul>-letttng.  J.,  having  brought  an 
ejectment  on  the  title  against  EL  to  recover  possession  of  tliepartof  Ihi 
lands  so  sub-let,  without  servloe  uf  not  loe  to  qnit- — Held,  that  the  instru- 
ment under  which  J.  was  tenant  created  a  yearly  tenancy ;  that  it  waa 
a  "lease  "  within  the  inteipretallon  clause  of  the  Landlord  snd  Tenant 
Act,  iseo  (S3  A  24  Vic.,  0. 164) ;  that,  therefore,  the  sub-letting  was 
void,  under  the  I8tb  section  of  that  Act ;  and  that  J,  was  consequently 
enUtled  to  reeover.-ya^  v.  Narrintlm  (0.  P.),  1«  L.  B.  Ir.  886. 
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COMMON  LAW  DIGEST. 


SUBSTITUTION  OF  SERVIGE— (Sm Sbbvick] 

8UBUI01V8— ['9e0  Abs^dlt— Jcsticb  op  tbb  Pkacb— Motion— Plsad- 

IHO'— SUftBTIBS  TO  BB  OV  GOOD  BBBAVIOUR] 

BWKBTtBB  TO  BB  OF  GOOD  BEHA.VIOU&-[And  tee  Jdbtxcb 

OF  TUB  PBACB.] 

I — ^Wblle  the  society  staled  the  Irish  National  Land  League  were  alleged  to 
be  acting  In  unlawful  combination,  for  the  purpose  of  inducing  tenants 
not  to  pay  their  rents,  the  following  words  were  addressed  by  H.  R.  in 
the  presence  of  a  crowd,  including  a  tenant  against  whom  a  writ  of 
habere  for  non-payment  of  rent  was  then  being  executed  :  — "  Pay  no 
rent  to  the  landlord.  We  will  make  you  all  right  about  the  land.  We 
will  buQd  you  a  bouse  at  any  expense,  and  make  you  comfortable 
during  the  winter  "  The  district  had  been  prescribed  und^r  the  Act 
for  the  better  Protection  of  Person  and  Property  in  Ireland  (44  A  4$ 
Vic ,  o.  4) ;  and  on  the  occaidon  in  question  tlie  sheriff  and  his  oflBcers 
were  accompanied  by  an  armed  force  of  police  for  their  prottictlon, 
nnder  the  command  of  a  magistrate.  H.  U.  appeared  to  have  been 
entirely  aoconnected  with  the  tenant,  and  to  have  come  there,  accom- 
panied by  >a  attendant  crowd,  for  the  seeming  pu'-poae  of  Interrupting 
the  legal  proceedings,  and  apparently  as  the  fmlnary  or  agent  of  a 
plaraUty  w  persms  in  po-'sessiun  of  funds  applicable  to  the  tultilment 
of  the  prmnises  held  out  to  the  tenant.  On  Informations  sworn 
accordingly,  a  summons  was  issued  calling  on  U.  R.  to  show  cause  why 
^eohoufd  not  be  bound  over  to  be  of  good  behaviour,  on  the  bearing 
of  which  she  wai  ordered  by  the  justices  at  petty  sessions  to  find  bail 
for  thaA  purpose,  or  in  default  to  be  imprisoned  for  six  montli&  8he 
refused  to  give  ball ;  and  on  applicjtion  for  a  writ  of  certiorari,  to 
quash  the  order:  —Held,  that  suincient  r^'asona  existed  to  warrant  the 
justices  in  inferring  timt,  when  bo  exhorting  or  enoouragiTig  the  tenant 
to  pay  no  rent,  H  R.  was  acting  in  unlawful  concert  and  combLiiation 
with  an  association,  and  In  concluding  that  the  repetition  of  such  con- 
duct should  be  prevented;  and  that,  while  the  Court  would  interfere 
w1^  the  exerdae  of  such  juriaiictlon  only  in  a  strong  and  clear  case  of 
misused  anthority,  the  order  made  was  justified,  nn  the  ground  of  pro- 
bable susplcitHi  that  a  crime  was  intended  or  likely  to  happen  which 
should  be  BO  prevented,  and  having  regard  to  H  Edw.  3.  c.  I,  empower^ 
Ing  jiuticee  of  the  peace  to  bind  over  tu  be  of  good  behaviour  all  that 
be  **  not  of  good  fame.  *'  On  showing  cause  against  a  conditional  order 
for  a  writ  of  certiorari,  it  would  be  contrary  to  the  practioe,  confining 
IHUtles  to  the  evidence  given  before  the  juices,  to  allow  it  to  be  sup> 
plemented  by  affidavit.— TVid  Queen  {lU$no1d»)  v.  79k«  JtutUxt  of  the 
CouiUv  Cork  ((t  B.),  16  Ir.  L.T.  Rep.  89,  10  L.  R.  Ir.  1, 15  C.  C.  C.  78. 

t — On  Bn  Information  having  been  made  by  a  police  officer,  that  he  had 
reason  to  believe,  and  did  believe  that  M^C.  was  &  member  of  the 
"  Ladles  Land  League,"  a  stranger  to  the  locality,  and  had  been  visit- 
ing various  persons  therein  who  had  been  served  with  writs  for  rent, 
and  had  advised  them  rather  to  submit  to  eviction  than  pay  rent, 
while  outrages  followed  immediately  aflier  her  visits  to  a  disturbed 
lUstrlct,  a  warrant  was  issued  against  her,  and  she  was  arrested  at  a 
Land  Leagn^meetlng,  and  brought  to  the  police  barrack  and  thence 
to  the  petty  seasons  courc  The  presiding  magistrate  then  read  over 
to  her  Uie  information  made  by  the  police  officer,  whom  she  declined 
to  cross-examine,  but  admitted  the  truth  of  said  allegations,  and 
avowed  that  she  wa^  a  member  of  thd  "  Ladies  Land  League  "  and  was 
earrying  out  Its  objects,  dec  inlng  to  give  any  other  explanation,  or 
■atisiftctory  account  of  herself.  Aooord.ngiy.  the  magistrate  made 
an  order  binding  her  over  to  be  of  good  behaviour,  or  in  default 
directing  her  to  be  Imprisoned  for  three  months.  She  refused  to  give 
ball ;  and  on  applio  itlon  for  a  writ  of  certiorari,  to  quash  the  order :  -* 
Jield,  that  the  magistrate  bad  juriidlotlon,  and  was  bound  to  aot  in  the 
matter;  and,  on  tha  information  made  and  what  took  plaoe  sub- 
aaquently  in  rourt,  was  joatiAed  tn  making  the  order,  h«vln<  just 
ground  for  suspjcting  that  she  had  entered,  or  was  likely  to  enter 
upon  a  oourae  likely  to  lead  to  crime,  and  having  regard  to  34  Kdw.  8, 
0.  1,  empowerbig  justices  of  the  peaoe  to  bii^  over  to  be  of  good 
behaviour  all  that  be  **not  of  good  fame."— TAe  Queen  (WConaiek) 
v.  The  JuMtiees  of  the  Ctmnty  Clare  (Q.  B.),  16  Ir.  L.  T.  Rep.  91. 

•— Joatice  of  the  peace  :  sureties  to  be  of  good  behaviour ;  summons ;  ol^eo* 
tlon  th^it  several  distinct  offences  charged  ;  party  aocosed,  as  witness; 
criminal  proceeding.  -R.  v.  Jvutiue  t^f  County  Cork  ((^  R),  16  C.  C.  C. 
149. 

4— Threatened  breach  of  the  peace:  snretlea  to  keep  the  peace,  or  for  good 
behaviour:  34  Edw. S.  a  1:  In'ormations ;  deiamatory  libel.— C/Aontf 
V.  Sellheim,  16  Ir.  L.  T.  A  8.  J  603. 

BUBETT—  In  oonslderation  of  the  plaintiff  accepting  one  H.  as  his  tenant 
of  certain  lands,  the  defendant  guaranteed  the  payment  of  the  rent  to 
bcoome  pay.ftble  by  H.  as  su^  tenant.  In  an  SM^on  upon  the  guaran- 
tee, the  defendant  pleaded  that,  prior  to  the  making  of  the  guar  mtee, 
H.  had  been  tenant  to  the  plaintiff  of  tlie  lands  at  a  rent  and  had  been 
guilty  of  gross  Irn^ularfty  and  deliy  in  payment  of  such  rent,  and  at 
the  date  of  the  guarantee  was  indebted  to  the  plaintiff  in  a  large  sum 
for  arrean  of  soeh  rent,  of  wlilch  the  defendant  was  ignorant ;  that 
the  plaintiff  did  not,  prior  to  the  guarantee,  communicate  to  the 
d^andant  these  facta,  but  concealed  from  him  the  said  material  facts, 
whiohf  if  oommunksated  to  the  defendant,  would  have  prevented  him 
from  executing  the  Mid  guarantee:— /f^M,  upon  demurrer,  a  bad 
plea.— ^ZofMT  V.  Ckc  (C.  P.),  10  L.  B.  Ir.  20u. 

T 

TAXATION  OF  COSTS — P .  a  Undlord  lerred  flevermi  of  hfa  tenants, 
In  tiM  ,\esi'  1*7-1,  with  DotiC'!  to  quit^  for  the  purpose  of  raising  tlie 
rents.  In  1674  the  estate  was  re-valued,  and  new  rents  fixed.  There- 
upon the  tenants  fUed  land  claims,  with  the  view,  as  was  stated  on 
their  behalf,  of  having  the  rents  "reoorded  at  Quarter  8eisions  under 
tba  LMuUord  and  Tenant  Anieodment  Act  (Irelai.d),  U7U,"  in  order 


to  prevent  a  futher  Incrcftse  of  rent  at  an  eirlf  psrkid.  Notices  of 
dispute  were  Sled  by  M.  as  solidtor  for  P.  The  Cbainsan  dedineil  to 
entertain  the  cases,  on  the  ground  that  behadno  juriadlctioDtodon. 
M.  tnmiahed  his  costs  to  P.,  and  la  October,  1880,  served  Dolioe  to  tsi  the 
costs  in  each  of  the  cases  before  tiu  County  pourt  Jndgs,  under  Bsls 
36  of  the  2»Ui  of  October,  1870;  and  the  costs  of  ML,  ss  betnts 
aolioitor  and  client,  were  taxed  and  certtSed  bv  the  Countj  Coatt 
Judge  acoordingW.  On  application  by  P.  for  a  certiorari  to  Wag  a, 
for  tlie  purpoie  oiliein  r  quashed  the  orders  and  certificates  ol  taxstjaa, 
on  the  grouitd  that  the  County  Court  Judge  had  no  jurisdietioa  ta  tu 
suck  ecsU  -.—Held,  that  the  writ  of  certiorari  abouid  not  be  granted,  a 
the  County  Court  Judge  in  taxing  tbe  easts  under  the  Kale  wai  taSj^ 
solely  in  a  ministerial  not  In  a  judicial  capacity,  and  the  certiSesia  di  i 
not  determine  any  liability  on  the  part  of  P.  to  p^  the  eoMi  to 
certifled. — Htg.  (Foutrtcourl)  v.  Cbimfy  Cimrt  Judgt  <tf  Tfroiu  (4.  B  i, 
10  L.  E.  Ir.  !I17. 

TENANT  FBOII  TEAS  TO  TBAB-CXss  Tiaxlt  TnuT.] 

THBEATENINO  NOTX0E-[Sm  Whitsbot  Act.] 

TIME  — [Ata  IKDOBSEHSNT  Or  SCBVICK  —  J  DDSXIirr  —  LUMOID  UD 
TutAXT — RlUITTAI.  TO  ImXUOa  COUBT.] 

TRANSFER  OF  ACTION — [And  tee  Comrar  CoDtT  -Buuttal  to 
Infe&iok  Court.] 

1 — Action  to  recover  land  on  title ;  oounter-olsim  for  ^teciHe  pcrforetuwi 
of  lease;  transfer  to  Chancery  Oiv.;  Jud.  Act.  as.  3i.  K,  Si.  3i; 
U.  U,  r.  i^Earl  <tf  Bai\fitrlf  v.  Dictim  (Q.  a),  IS  Ir  L.  T.  *  S.  J.  lOS. 

2— Where  a  plaintUf  claimed  for  rent  due  under  a  lease,  and  the  defendant. 
admitHng  the  lease  and  the  rent  as  due.  counter-clsimed  dunsga  for 
non-performance  of  an  agreem(.nt  and  that  the  lease  ahoald  be  1 1 
sside,  the  action,  on  the  plalntllT  '8  appliaHon.  was  ttaniferred  to  Uw 
Chancery  Division.— ffVfjon  v.  CmnoUf  (Ilz.),  IS  Ir.  L.  T.  Sep.  VA. 

TBESPASS—[And  lee  EKBiaussms  Puuims— Fobcibii  Eitii.] 
Works  were  executed  by  the  Contractor  of  a  Drainage  Beard,  pDmusi 
to  contract  with  them  and  by  their  authority,  under  the  auperiiiteo- 
denoe  of  tiieir  engineer  and  his  aadstanta,  and  aooordin;  to  plus  and 
spedflcations  prepared  by  the  engineer,  who  directed  and  ioaraaeJ 
the  contractor,  was  frequently  present  on  the  ground  sad  mw  tbe 
works  In  progress,  but  did  not  further  interfere.  Some  of  the  wort! 
were  admittedly  acta  of  trespsas  to  lands  of  tbe  plaintifl,  as  U»  Board 
had  not  obtained  an  assessment  of  compensation,  or  paid  nch  oora- 
pemaHon  befor»entry.  Held,  that  the  etwineer  waa  nut  lialile  to  the 
plaintiff  for  the  trespass  so  committed  Stone  v.  OartitrifU  (I  T.  B. 
411)  lollswed.  MiU  v.  Hatetir  (L.  R.  10  Ex.  93)  disUnguiabed^Jfeati 
T.  Dillon  (Q.  B.),  10  L.  R.  Ir.   [Reversed  on  app.] 

TBIAIf  -[See  Costs— DiswssAL  roB  wamt  of  Pkosbcdtios.] 

TRUST— [.See  Cbose  ix  actiok.] 


UNLAWFm.  A8SEHBI.T— A  magistrate  ts  not  instilled  In  fordlilr 
dispersing  a  meeting  upon  the  ground  merely  that  he  believes,  tod  baa 
reasonable  and  prolmbie  grounds  for  believing;  that  ihe  meeting  nl 
held  with  an  unlawful  intent,  unless  the  meeting  bo  In  llaelf  iralawful; 
and  a  plea  justifying  an  assault,  upon  the  ground  that  it  wascommitted 
by  a  magistrate  tn  the  disperaiun  of  a  meeting,  must  either  sDege  u  a 
fsct  that  the  meeting  was  unlavrful,  or  must  state  fads  tt«n  wbicb  iti 
nidawfulnea^  can  be  interred. -O'Xs/fy  T.  Bartet  (Ex.),  li  L.R.  Ir. 
iM.    [AfHimed  on  app] 


VACATION— [&s  Rbhittu  to  Ibibbiok  Cocbt.] 

w 

WAOERINO  POUOT- [5es  Polict  or  rxstrsAHCt.] 

WARRANT— [<Sm  Ldhatio— Subbtiks  to  bb  or  Oooo  Bshaviocb.] 

WARRANTY- [As«  Cabbibb— Poor  Law.] 

WAT— [S«  Easehbkt.] 

WHTFEBOT  AOT— The  prisoner  was  Indicted  oiMler  the  WWlebojArt 
for  posting  a  notice  to  the  following  effect:—"  Q.  T.  ia  hereby  dectand 
bojcotted  by  tbe  competent  tribunal,  for  taking  Into  bis  emflcyiaeat 
Stanley  tbe  asssssln.  All  Irishmen  mtat  shun  him  as  their  dadQ 
enemy."  The  indictment  alleged  that  the  notice  tended  (1)  to  eiaie 
an  unlawful  confederacy;  (2)  to  excite  a  riot:  (8)  that  It  waa  aj^iiiX 
the  form  of  the  sUlute.  The  judge  at  tl»e  trial,  upon  the  requkitioo 
of  the  counsel  for  the  Crown,  ruled  that  tlie  notice  on  the  fa"  "''' 
was  an  unlawful  notice  wltliin  the  meaning  of  the  statute,  butrwertod 
for  the  court  the  point  whetlier  he  should  have  so  ruled  «  shouw  ba« 
left  the  question  to  the  jury.  The  jury,  in  answer  to  the  onlj  qaetou" 
submitted  to  them,  found  tiiat  the  prisoner  liad  in  fact  posted  the  noute, 
and  the  prisoner  was  accordingly  convicted :  -  //eW,  tli»t  the  notice  «» 
capable  of  bearing  tin  meaning  alleged  in  tlie  indictment;  but  ibat  tbe 
question  wliether  it  did,  in  tact,  bear  such  meaning  ataouid  not  ba<c 
lieen  witlidrawn  tnan  tlie  jury.— yisjr.  v.  Ooady  (C.  C.  B.),  10  L.  K.  ir. 
»DS,  IS  C.  C.  C.  f)8. 

WITNESS— [iind  see  BriL  OP  Salb— Lasidlobs  auk  Tbha»t-8cbith» 
to  bk  or  Good  Behaviour  ] 
Privilege  as  to  criminating  questions;  discretion  of  court.  -Tmpir'.  )V 
CommmmaUh,  IS  Ir  L.  T.  *  >.  J. 497.  [See  papers,  end  esses  o  Bene* 
by  tbe  present  writer,  id.  429,  443, 4t7,  4«7,  471, 4K7,  617;  and  « i* 
617.— .ff.  If.  A] 

WRIT  OF  BDimONS— { jta  iMsoBSEicBaT  of  Ssbvicb.] 
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Ap.] 


Max  v.  Bucklet. 


[Ap. 


had  been  signed,  on  Jan.  9th,  but  the  solicitor  to  whom 
it  was  sent  down  for  execution  stated  that  owing  to  the 
disturbed  condition  of  the  country  it  would  be  imprsc- 
ticabltf'to  levy  the  distress. 

Eiffe,  in  support  of  the  application We  presume 

the  sale  has  been  held,  and  the  only  course  now  open  to 
us  is  to  apply  for  an  injunction,  under  the  Jud.  Act, 
8.  28  (8),  to  restrain  the  disposal  of  the  proceeds, 
pending  the  recovery  of  judgment,  or  until  further 
order. 

[L4W,  C. — What  right  haveprou  to  such  an  injunc- 
tion ?  If  you  are  entitled  to  it,  the  plaintiff  in  any 
ordinary  action  for  debt  would  be  equally  entitled  to 
restrain  the  defendant  from  proceeding  with  a  sale  of 
his  property  pending  the  action.  FrrzoiBBON,  L.J. — 
For  aught  we  know  the  sale  may  be  for  the  very  purpose 
of  providing  funds  to  meet  the  rent.] 
Such  an  assumption  is  negatived  by  the  letters  of  the 
defendant ;  in  one  she  merely  offers  to  give  up  the  farm 
if  a  half-year's  rent  deposited  by  her  husband,  in  1870, 
was  returned.  Our  position  is  different  from  that  of  a 
plaintiff  in  an  ordinary  action  for  debt.  This  is  an 
action  to  recover  the  rent  of  the  lands,  the  stock  and 
plant  on  which  has  been  sold  by  the  defendant;  and 
the  plaintiff  had  a  right  to  levy  a  distress  for  the 
rent,  either  at  common  law.  or  under  the  lease,* 
and  to  attach  the  chattels,  which  he  would  have  done 
but  for  the  disturbed  condition  of  the  country,  which 
precludes  the  enforcement  of  bis  ordinary  legal 
rights.  The  only  remedy  remaining  is  by  injunction 
under  the  enlarged  jurisdiction  con^rred  by  the  Jud. 
Act ;  and  the  Court,  in  order  to  protect  the  suitor's 
right,  should  grant  that  remedy,  where,  owing  to  the 
state  of  the  country,  and  the  proceedings  of  the  defen- 
dant, the  plaintiff  cannot  exercise  his  ordinary  rights : 
Sm&h  v.  Peters,  L.  R.  20  En.  513.  We  were  unable  to 
communicate  in  time  with  tne  police  authorities  of  the 
district  in  order  to  procure  assistance.  And  neither 
could  we  in  time  obtain  a  remedy  by  resorting  to  the 
Coui*t  of  Bankruptcy. 

[Law,  C Here  the  plaintiff,  because  he  has  brought 

bis  action  to  recover  a  debt,  his  right  to  which  may  be 
disputed,  seeks  an  injunction  to  prevent  the  defendant 
from  disposing  of  her  property.  How  can  we  grant 
this.  The  state  of  the  country  has  really  nothing  to  do 
with  the  matter ;  such  an  application,  if  at  all  defen- 
sible in  point  of  legal  principle,  would  be  equally 
tenable  if  the  country  were  undisturbed.     Fitzgibbon, 

L.J There  are  cases  in  which  injunctions  have  been 

granted  to  restrain  parties  from  disposing  of  property 
when  the  right  to  that  property  in  specie  was  the  subject 
of  pending  litigation  ;t  but  I  know  of  none  against  a 
third  party  requiring  him  to  hold  money  till  another 
person  recovered  judgment.] 

Of  course,  we  can  cite  no  direct  authority  in  support 
of  the  application,  which  has  been  rendered  necessary 
by  an  abnormal  state  of  things  ;  but  even  in  the  absence 
of  precedent  the  Court  can  exercise  its  authority  in  a 
fit  case,  as  where  a  landlord  was  restrained  from  exer- 
cising his  right  of  distress :  Shaio  v.  Earl  of  Jersey,  4 
C.  P.  Div.  laO,  339.  In  an  action  by  a  principal 
against  an  agent,  to  recover  the  amount  of  certain 
goods  supplied  to  the  agent  for  sale,  and  admitted  to  be 
sold  by  him,  the  defendant  was  restrained,  pending  the 
result  of  the  action,  from  drawing  out  of  the  bank,  and 
the  bank  from  paying  out  certain  moneys  lying  to  the 
agent's  credit  in  the  bank,  which  appeared  to  be  the 


•  See  Ooriii  v.  Phelm,  16  Ir.  L.  T.  Rep.  70.— [Aep.] 
t  See  PutotU  V.  Wright,  7  Beav.  114,  462.-[«ep.] 


proceeds  of  his  sale  of  the  goods :   Wetlon  r.  IFiibon,  12 
Ir.  L.  T.  Rep.  Ua 

[Law,  C. — In  Shaw  v.  Earl  of  Jersey  the  right  to  the 
rent  was  disputed,  and  what  the  landlord  wanted  to  do 
was  to  get  his  rent  by  seizing  his  tenant's  goods  before 
the  dispute  was  decided — the  right  to  the  rent  was  the 
question  in  dispute ;  so  that  it  differs  enurely  from  the 
present  case;  and  neither  has  Wetton  t.  WiUon  any 
application  to  this  case,  where  it  is  not  touching  pro- 
perty in  dispute  that  the  injunction  is  sought.*] 
No  doubt,  our  application  is  of  a  novel  kind,  bnt  then 
it  has  been  rendered  necessary  by  the  unprecedented 
state  of  the  country  ;  and  the  Court  has  at  all  events 
complete  jurisdiction  to  grant  a  remedy:  Bediowf. 
Beddow,*  9  Ch.  Div.  69 ;  Anglo- ItaHtrn,  Bunk  v.  Daxitt, 
9  ib.  286,  293 ;  Bryant  ▼.  Ball,  10  tft.  158.  An  injunc- 
tion, or  receiver  has  been  granted,  upon  the  appliottion 
of  the  grantee  of  a  bill  of  sale — who  has  m  reality 
merely  a  security  for  his  debt  which  may  be  defeated  if 
not  registered — to  prevent  the  grantor  from  selling: 
Taylor  v.  Eckersley,  2  Ch.  Div.  302 ;  Ex  p.  Evaas,  m 
re  WaUnta,  II  Ch.  Div.  6»l.t 

[Fitzgibbon,  LJ. — If  you  had  gone  befiire  • 
magistrate  and  sworn  an  information  that  yon  appre. 
bended  a  breach  of  the  peace  on  the  ooeasion  of  levying 
the  distress,  it  would  have  been  his  duty  t«  protect  yon 
in  exercising  your  rights.  If  yon  did  not  do  that,  why 
should  we  be  called  un  to  do  what  the  state  of  the 
country  has  nothing  to  say  to?  Dbast,  L.J — ^Tou 
presume  there  has  been  a  sale ;  and  you  presume  the 
auctioneer  has  been  paid — which  does  not  necessarily 

follow.    Law,  C Suppose  the  auctioneer  has  paid 

over  the  money  to  the  defendant,  you  do  not  seek  so 

injunction  against  her?] 

Yes,  we  should  seek  it  to  prevent  her  parting  with  the 

money. 

[Law,  C Bnt,  yon  will  be  content  Tfith  an  injunc- 
tion against  the  auctioneer  on  the  chance  of  his  having 
the  money.  Surely,  it  is  hard  to  seek  for  an  injunction 
under  these  circumstances.] 

We  could  have  notice  at  once  served  on  him.  What 
injury  can  accrue?  We  do  not  ask  to  have  the  sale 
prevented,  or  the  money  handed  over  to  the  plaintiff. 
We  ask  merely  for  a  conditional  order  to  direct  the 
auctioneer  to  retain  the  money  pending  the  result  of 
the  action ;  and  if  there  be  any  substantial  grounds 
against  it,  or  if  any  injustice  might  arise,  cause  could 
be  shown. 

Law,  C— We  are  of  opinion  that  this  applicatioa 
must  be  refused.  We  do  not  consider  that  the  antbo. 
rities  referred  to  establish  the  principle  for  which 
oonnsel  for  the  applicant  here  has  oonteuded.  It  is  not 
a  matter  depending  on  the  slate  of  the  oonotry ;  it  is 
an  application  that  mi^^ht  be  made  by  any  man  who 
brings  an  action  and  thinks  that  he  will  not  be  paid 

tbs  defendant  disposes  of  certain  gooda.  Bad  ia  oac 
opinion,  the  oonrt  has  no  tight  to  make  an  order  le- 
Bttainiug  a  defendant,  in  an  aotion  merely  oommanoed, 
from  disposiug  of  or  realising  his  or  her  property,  on  the 
mere  assumption  that  the  plaintiff  would  obtain  a 
judgment,  and  that  the  amount  would  not  be  paid.  I 
never  heard  of  such  an  applioation  before,  and  hope  I 
will  never  hear  one  again — ^there  i»  no  foandation  for 
it,  and  it  must  be  refused. 

Dbast  and  Fitzoibbon,  L.  JJ.,  oonoarred. 

Appecd  ditaUowed. 
Solicitor  for  appellant:  R.  Vane*. 

•  Cf.  PoiceU  V.  Beffemnn,  16  Ir.  L.  T.  Rep.  78.-lBef2 
t  (y:  Dtmarve  v.  Hogant,  2  J.  &  H.  426,  n.— [Aepl 
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Austin  v,  Scottish  Widows'  Society. — Campbell  v.  Armstboxo. 


[C.  P. 


Reported  by  Hams  Atlmer,  Esq.,  Barrister-at-Law. 
(Before  Pallbs,  C.B.,  Deast  and  FmoiBBOM,  L.  JJ.) 
Avany  v.  Scottish  Widows'  Fond  Mutual  Lifb 

ASSDBANCB   SOCIBTT. 

Jane  27,  28,  29,  1881 Ewtement—RiflU  of  way  on 

/oof— £ls(enl  of  uter — Carrying  heavy  burdetu  and  goods 
rolled  on  trwx* — Obttnic^n. 

A  right  of  way  on/oot  through  the  panage  of  a  house 
does  not  include  a  right  to  carry  heavy  good*  or  burden*  on 
trucks  through  it. 

Appeal,  by  plaintiff,  from  order  of  C.  P.  Div.,  re- 
ported in  M  Ir.  L.  T.  Rep.  5i,  where  the  facts  and 
aathorities  cited  are  stated. 

Monroe,  Q.C.,  and  Hodder,  for  the  appellant. 

P.  While,  Q.C.,  The  Maodermot,  Q.C.,  and  Be^cley, 
contra. 

Judgment  reserved. 

FiLUis,  C.B. — This  is  an  appeal  from  an  order  made 
by  the  Common  Pleas  Division.  The  action  is  for 
obstmotion  of  a  right  of  way.  The  8rd  para|;raph  of 
the  statement  of  claim  is  a  typical  example  of  embar- 
rasaing  pleadio|{.  What  it  allef;es  oonld  not  extend  the 
riKhkof  way,  and  it  was  only  evidenoe  aa  to  the  user. 
However,  the  defendants  did  not  move  to  strike  it  ont, 
but  delivered  a  statement  of  defenoe.  At  the  trial, 
before  Jndge  Barry,  at  Niii  Priui,  there  seems  to  have 
been  no  ooutioveray  except  as  to  the  qaestioo — had  the 
right  of  way,  as  in  the  2Dd  paragraph  of  the  statement 
of  claim  set  forth,  been  obstrcoted?  [His  lordship 
stated  the  facts  as  to  raising  of  the  floor  and  erecting 
steps.]  From  the  report  of  the  Jadge,  it  appears  that 
the  plaintiff  relied  on  there  being  evidence  of  obstmc- 
tion  of  saoh  right,  and  on  the  belief  that  the  Jndge 
eonld  not  mle  that  carrying  heavy  goods  throngh  the 
passage  was  nnreaaooable.  Towards  the  carriage  of 
heavy  goods  most  of  the  evidenoe  was  directed ;  it  was 
all  given  withont  objection  being  raised  by  the  defen- 
dants, and  mnoh  of  it  was  given  by  the  defendants 
themselves.  It  was  impossible  for  the  Jadge  to  accede 
to  the  defendants'  reqnisition  aa  to  obstrnction.  The 
first  qaestion  pnt  by  the  Jadge  to  the  jary  was  a  highly 
proper  one.  Qoestions  2  to  4  inolnsive,  relate  to  hardens 
ordloarfly  carried  by  persons  on  foot.  As  I  nnderstand, 
these  qvestiona  are  not  in  this  appeal  objected  to  by 
defendants'  ooonsel.  I  offer  no  opinion  in  regard  to 
them,  and  pass  them  by.  Then  we  come  to  qnestions 
6-8,  which  relate  to  sach  hardens  as  might,  previoasly 
to  the  alterations,  have  been  carried  tbroagh  the  passage 
(or,  as  I  nnderstand  it,  sach  hardens  as  the  physical 
conditions  of  tbe  passage  wonid  permit  to  pass),  and 
also  to  burdens  on  tmoks.  I  think  defendants'  view  of 
these  questions  is  correct,  and  that  the  Jndge  shoold 
have  complied  with  them.  Had  the  answer  to  the 
Judge's  first  qaestion  been  in  the  negative,  the  defen- 
dants wonld  have  been  entitled  to  a  verdict,  bat  it  was 
in  tbe  affirmative;  and  we  are  nowasied  by  defendants 
to  set  aside  that  finding,  becanae  other  additional 
qoestioDS  were  also  left  to  them.  There  is  here  involved 
a  qaestion  of  mneh  importance.  Where  a  qaestion  of 
law  was  (as  in  this  oase)  involved,  the  only  coarse  for- 
merly was  for  the  jary  to  retam  a  special  verdict. 
Afterwards  the  modern  practice  arose  of  reserving  the 
qnestion  at  tbe  trial,  which  the  Court  in  banc  were 
enabled  to  decide  on  afterwards ;  and  thus  grew  Dp  tbe 
practice  of  leaving  all  tbe  qnestions  <o  the  jary,  wbich 
were  material  on  either  alternative.  By  the  Act  of 
1866,  an  appeal  waa  given  on  the  point  reserved  at  tbe 
trial  to  the  Honse  of  Lords.  This  has  in  praotice  led 
to  tbe  abolition  of  special  verdicts,  and  is  well  de- 
scribed by  Lord  Blackbam  in  Dublin,  Wictlow,  and  Wee- 
ford  Bailmty  Co.  v.  Slattery,  L.  B.  S  App.  Ca.  1205. 
Bat  it  can  only  be  done  by  laaviag  the  facta  in  either 
alternative  befbre  tbe  jury.    This  ia  what  was  here 


done.  Defendants'  counsel  says  that  the  first  qnestion 
was  not  in  fact  tried  at  all.  But  is  this  the  faotr  The 
jury  waa  a  view  jury  and  a  special  jury,  and  I  think 
their  verdict  on  the  first  question  not  unreasonable.  I 
cannot  agree  that  it  was  not  fairly  tried.  It  is  said 
these  other  questiooB  will  prejadine  tbe  defendants  if  an 
iojonction  is  soogbt.  I  think  these  answers  will  have 
no  sach  effect  except  as  to  the  qoestion  of  obstruotion, 
and  that  has  been  decided  by  tbe  answer  to  tbe  first 
qaestion.  Under  the  Jad.  Act,  sched.  r.  32,  we  sre 
enabled  to  set  aside  the  findings  on  some  of  the  ques- 
tions, leaving  others  to  stand.  We  think,  therefore, 
tbe  order  for  a  new  trial  made  by  the  Common  Pleas 
Division  shonld  be  discharged,  tbe  findings  on  ques- 
tions 2  to  8  to  be  struck  ont,  as  being  in  onr  opinion 
immaterial,  and  that  on  qaestion  1  to  stand,  and  the 
judgment  for  the  plaintiff  thereon,  with  6d.  damages 
and  costs,  to  stand  ;  each  party  to  bear  his  own  costs 
of  the  proceedings  in  tbe  Common  Pleas  Division  and 
this  Court. 

Deast,  J. — A  user  of  trucks  tbroagh  a  gentleman's 
hall-door,  when  a  right  of  footway  only  was  claimed,  I 
think  most  nnreasonable,  and  tbe  finding  of  the  jnry  on 
the  qnestion  was  equally  so.  Mr.  Austin  never  carried 
tracks  through  the  passage ;  Mr.  Toole,  hia  predeoessor, 
did,  but  he  waa  tbe  owner  of  the  premises.  Qoestion 
2  was  very  objectionable.  What  are  the  burdens  ordi- 
n'arily  carried  by  foot  passengers  t  Are  there  indnded 
what  a  porter  ordinarily  carries  on  his  shoulders  or  a 
bag  of  coal  ?  Bat  tbe  alterations  andoubtedly  materially 
impeded  tbe  right  of  way,  and  on  tbe  first  qaestion  the 
finding  of  tbe  jury  waa  very  proper.  By  patting  in  an 
exaggerated  claim,  the  plaintiff  has  lost  the  costs  he 
might  otherwise  perhaps  have  obtained. 

FiTZOiBBOH,  J.— I  oononr  with  the  previous  judg- 
ments. There  was  evidenoe  in  support  of  the  first  ques- 
tion, and  a  aecond  trial  wonld  most  probably  have  on 
this  point  a  like  resnlt.  But  we  wholly  get  rid  of  tbe 
other  findings  by  striking  them  ont  as  immaterial.  It 
certainly  appears  to  me  that  a  reasonable  user  of  a  right 
of  footway,  each  as  this,  must  be  one  consisteat  with 
tbe  ordinary  nse  by  a  gentleman  of  bis  own  hall-door. 

Order  accordingly. 

Solicitors  for  plaintiflF:  Caxty  Sr  Clay. 
Solicitor  for  defendants :  B.  Whitney. 


HIGH  COURT  OF  JUSTICE. 

COMMON  PLEAS  DIVISION. 

Reported  by  J.  P.  Brbtt,  Esq.,  Barrister-at-Law. 

(Before  Morris,  C.J.,  and  Harrison,  J.) 

Campbeu.  V,  Abmstrono. 

Jan.    II,    1882 Practice — Dismissal  for  want   of 

prosecution — Notice  of  motion — Dale  not  given  in  notice— 
0.  LIL,  r.  8. 

Where  a  notice  of  motion  tUd  not  specify  the  date  on 
which  it  mas  to  be  moved,  but  slated  that  it  would  be  moved 
on  the  "JJr«f  opportunity,"  and  two  dear  days  had  trapsed 
since  the  service: 

Held,  that  the  noftoe  of  motion  was  sufficient,  wUhin 
0.  LIL,  r.  8. 

Motion  to  dismiss  action  for  want  of  prosecution. 
Xhe  writ  of  summons  was  served  on  the  10th  September, 
1881 ;  appearance  filed  on  the  Uth  Septeniber;  and  on 
the  7th  November  a  motion  to  mark  final  judgment  was 
refused,  defendant's  costs  to  be  costs  m  the  cause. 
Since  then  no  step  had  been  taken  by  the  plaintiff.  The 
notice  of  motion  was  as  follows: — "Take  notice  that 
counsel  on  behalf  of  the  defendant  will  on  the  first 
opportunity  apply  to  the  Divisional  Court,"  &c. 

Gordon,  for  defendant,  in  support  of  the  motion. 
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The  Earl  of  Listowbl  v.  Kelly Max  v.  Bucelet. 


[C.P. 


M^Conchy,  for  the  plaintiff,  objecting  m  limine. — 
There  is  no  date  in  the  notice  of  motion ;  O.  UI.,  r.  3. 

[MoRBis,  C.J Are  the  two  clear  days  expired  7] 

They  are  expired,  but  it  must  be  two  clear  days  between 
the  day  of  service  and  the  date  given  in  the  notice  of 
motion.  The  *' first  opportunity  meana  the  first  legal 
opportnnity  after  the  day  namol. 

Gordon,  contra. — ^The  date  usually  given  in  a  notice 
of  motion  is  the  first  opportunity  on  which  the  motion 
could  be  moved.  There  is  no  direction  given  in  the 
rule  to  name  a  day,  and  no  change  from  the  common 
law  rule.  This  day  is  the  first  opporlonity  on  which 
the  motion  could  be  moved. 

Af'ConcAy,.  in    reply ^The    common  law  rule  is 

changed:  O.  LII.,  r.  3,  reversing  131  6.  O.  1854; 
Eiffe,  J.  A.,  p.  519. 

HoBBis,  C.J. — We  think  this  notice  of  motion  comes 
within  the  rule.  Ibis  day  is  the  fimt  oppor^anity  on 
which  the  motion  coald  be  moved.  There  was  nothing 
to  be  gained  by  naming  this  day. 

Motion  granted. 

Solicitor  for  defendant:  /.  Harbiton. 
Solicitor  lor  plaintiff :  Z>.  M'^LavghUn, 


The  Eabl  of  Listowbl  v.  Kbllt. 

Jan.  13,  \9lS%~— Actum  fur  rteoverg  of  land  for  non- 
payment of  rent — Notice  to  ^uii— Judgment  far  posiet- 
ikm — Bedemption  by  morigagee-.Jttdgmtnl  in  ocd'on  of 
ejectment' and  for  mortgage  debt  by  mortgagee — Judgment 
m  action  of  eftctment  by  the  landlord  for  ooerholding — 
Notice  not  gioen  to  mortgagee — Judgment  set  aside. 

A  landlord  served  a  notice  to  quit  on  hie  tenant,  and 
afterwards  commenced  an  action  for  recovery  of  the  land 
for  noa-paymeKt  of  rent,  on  which  judgment  was  entered. 
A  mortgagee  of  the  tenant's  interest  redeemed  the  tenancy. 
The  landlord  then  commenced  an  action  of  ejectment  fur 
overholding,  on  which  judgment  was  entered  up,  and  no 
twtire  of  which  proceedings  were  served  on  the  mortgagee : 

Held,  that  the  mortgagee  was  entitled  to  notice  of  the 
proceedings,  ctnd  that  the  judgment  should  be  tet  aside. 

Motion,  on  behalf  of  Patrick  Harnett,  a  mortgagee 
of  the  defendant's  interest,  to  set  aside  the  judgment 
in  this  Case  against  the  defendant. 

The  writ  of  summons,  issued  the  2l8t  April,  1881, 
daiued  the  reoovery  of  the  poeeescion  of  the  laads  of 
Islandanny,  in  the  Barony  of  Irraghticonnor  aad 
County  Kerry,  for  non-payment  of  £22  28.  6d.,  one 
year's  rent  thereof.  Judgment  for  possession  waa 
entered  up  on  the  lith  May,  1881,  and  a  writ  of 
habere  issued.  By  an  indenture  of  mortgage  dated 
the  '24th  February,  1879,  the  defendant  assigned  to  the 
Mid  P.  Harnett  all  bis  estate  and  interest  in  the 
tenant^,  for  the  consideration  therein  mentioned ;  and 
the  indenture  was  registered  on  the  4th  March,  1879. 
On  the  9th  February,  1881,  the  said  P.  Harnett  issued 
a  writ  against  the  defendant  for  recovery  of  possearion 
of  the  lands  and  for  the  amount  of  the  mortgage 
debt.  On  the  2nd  of  July,'  1881,  on  the  trial  of  P. 
Harnett's  action  against  the  defendant,  a  verdict  was 
found  for  the  plaintiff  therein,  by  direction  of  the 
Lord  Chief  Justice.  On  the  2nd  Aueust,  1881, 
P.  Harnett  obtained  an  order  for  a  writ  of  restitution 
of  the  possession  to  said  lands  to  the  defendants,  he 
having  paid  the  sum  of  £29  28.  6d.,  the  amount  of  the 
judgment  debt,  and  costs,  into  Court.  On  the  28th 
September,  1881,  P.  Harnett  lodged  with  the  Sheriff  of 
Kerry  the  writ  of  restitution,  and  also  a  writ  of  habere 
in  hu  action  against  the  defendant.      On   the   I4th 


October,  1881,  a  writ  ibr  the  recovery  of  the  said  Unds 
on  the  title  was  issued  out  of  this  DivisioB  agaiaat  the 
defendant  by  the  plaintiff  herein  ;  and  judgment  by 
default  was  entered  up  thereon  on  the  SSth  October, 
1881.  These  last.mentioned  proceedings  were  carried 
out  without  the  knowledge  of  P4  Harnett  or  anyone 
representing  him.  On  the  Slst  October,  1881,  the 
Sheriff  of  Kerry  executed  the  writ)  of  NBtiention  by  re- 
storing the  defendant  to  possession ;  and  then  executed 
the  writ  of  posseSBtott  at  the  suit  of  P.  Harnett  i^  dispos- 
sessing the  defendant.  The  defendant  was  admitted  m 
caretaker  under  a  written  agreement.  On  the  5th  Kov., 
1881,  the  Sheriff  executed  a  writ  of  possession  on  foot  of 
the  judgment  dated  25th  October  at  the  suit  of  the 
plaint)£  The  entire  of  the  mortgage  debt  remained 
due  to  P.  Harnett.  The  plaintiff  herein  alleged  that 
on  the  S6th  March,  1881,  he  oansed  a  notice  to  quit  to 
be  served  on  the  defendant. 

Murray,  for  P.  Harnett,  in  sapipcnrt  of  the  motion 

The  ejectment  for  non-payment  of  rent  determined 
the  tenancy  of  Kelly  subject  to  redemption  as  and  from 
the  25th  March,  and  thereby  rendered  invalid  and 
uncertain  the  notice  to  quit,  which  was  served  on  the 
day  following,  ue.,  the  86th-  March :  Hall  v.  Flanagan,* 
I.  R.  1 1  G,  L.  470,  1 1  Ir.  L.  T.  Dig.  33.  Thekadlard 
having  elected  to  proceed  for  iion-pa}'iaeiitof  rent,  and 
having  determined  the  tenancy  thereby,  could  nut 
proceed  on  the  notice  to  quit  served  pvevious  to  the 
proceeding  in  ejectment  tor  non-paymient  of  rent: 
Jones  V.  Carter,  15  M.  &  W.  718. 

O'Rierdan,  Q.C.  (with  him  M.  J.  Bourtaf,  for  the 
plaintiff,  contra. — There  is  a  custom  on  the  plaintilTi 
estate  against  mortgaging,  or  sub-letting;  and  the 
mortgage  was  executed  without  the  knowledge  or 
consent  of  the  plaintiff*. 

[MoBRis,  C.J Yon  got  judgment  for  non-payment 

of  rent,  and  the  m,ortgagee  paid  the  money  and  got  a 
writ  of  restitution.    Is  there  any  case  in  wbiclL,  when  the 
landlord  accepts  the  money  of  a  mortgagee  riadeeming, 
he  can  then  evict  the  tenant  mortgagor?] 
The  mortgagee  never  went  into  possession. 

MoBBu,  C.J.— We  think  .the  plaintiff  ahoald  havs 
served  notice  on  the  mortgagee  of  (he  ejeetmeot 
proceedings. 

Motion  granted,  with  costs. 
Solicitor  for  plaintiff :  F.  Creagh, 
Solicitor  for  mortgagee :  R.  C.  Harnett. 


Max  0.  BotCKLBT. 

Jan.  12,  1682.— Practice— Injunction — /urudicfMn— 
Action  for  rent — Auction  by  defendofU  q/' slock— Jud.  Act, 
«.  28,  subs.  8. 

Where,  pending  the  proceedings  in  an  action  for  rent, 
and  before  judgmejit,  the  defendant  had  called  an  auction 
of  all  the  slock  and  effeds  on  the  farm  tenanted,  on  toitci 
Oie  plaintiff  had  been  prevented  from  distraining  m  OORM- 
quence  of  the  disturbed  state  of  the  district,  the  Court 
re/used  to  grant  an  injunction,  on  the  application  of  lie 
plaintiff,  to  restrain  the  audumeer  from  parting  wMike 
proceeds  of  the  sale. 

Motion,  ex  parte,  for  an  injunction  to  restrain  an 
auctioneer  who  was  selling  the  defendant's  stock  and 
effects  from  parting  with  the  proceeds  of  the  sale.  A 
writ  of  summons  had  been  issued  claiming  £479  18s.  5d., 
one  year's  rent  of  the  defendant's  holding,  the  defen- 
dant holding  the  lands  under  a  lease,  ten  years  of 

*  See  a<M  V.  Singletoi,  11  Ir.  L.  T.  Bep.,  84.— [E.  N.  B., 
Ed.} 
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Magee  v.  Mabtht. 


[Ex. 


which  were  unexpired.  The  district  in  which  the  lands 
were  situate  had  been  prescribed  under  the  Act  for  the 
Better  Protection  of  Life  and  Property  ki  IreUnd, 
1681 ;  and  one  copy  of  the  writ  of  goiniqonswa*  posted 
to  tite  defendant,  another  copy  on  the  neareat  polioe 
barrack,  and  an  affidavit  setting  forth  same  was  'duly 
filed  in  the  office  of  this  Division,  but  jadgoient  had 
not  been  yet  entered.  On  the  0th  January,  1682,  an 
advertisenient  appeared  in  the  Clonmd  Ckroniele  of  an 
auction  of  the  defendant's  stock  and  effects  to  be  held 
on  the  11th  January.  On  the  9th  January  plaintiff 
signed  a  distress  warrant  to  be  levied  on  the  defiioi&tnt, 
but  owing  to  the  disturbed  state  of  the  country  was 
unable  to  have  same  executed.  A  letter  was  received 
from  the  defendant  saying  she  was  willing  to  eive  up 
the  farm  on  condition  of  n^ving  a  ronissHm  of  rent. 

Eiffe,  for  the  plaintiff,  in  snpport  of  the  motion 

The  court  can  grant  an  injunction  to  restrain  proceed- 
ings pending  an  action:  Jud.  Act,  a  38,  sub-s.  8; 
Shaw  V.  Earl  of  Jersey,  4  C.  P.  D.  ISO,  SfiO;  Beidow 
T.  JSmMmc,  9  Gh.  D.  89 ;  Anglo-Italian  Bank  v.  Davie*, 
»  Ch.  D.  286,  293 ;  Bryant  v.  Bail,  10  Ch.  D.  153. 
This  is  a  dearanoe  sale,  and  we  ask,  pending  proceed- 
ings, to  restrain  the  payment  away  of  the  proceeds.  It 
is  impossible  to  execute  the  distress  warrant,  and  if 
this  order  be  not  made  the  plaintiff  cannot  recover  his 
debt. 

MoBBis,  G.J. — This  Is  an  entirely  novel  appllcatioit 
and  quite  miwammted.  It  may  be  taken  to  the  Ooart 
of  Appeal,  however ;  but,  as  thai  ooort  will  not  enter* 
tain  the  question  unless  some  order  has  been  made,  the 
ofBcer  will  make  oat  a  statement  that  an  order  waa 
Applied  for  here  and  letnaed. 

No  rule.* 

Solicitor  for  the  plaintiff :  R.  Vance. 


EXCHSQUBR  DtYIStOlf. 

Exported  by  Hans  Atlmbr,  Esq.,  Barrister-at-Law. 

(Before  Fitzobbaij>,  B.) 

Maokb  v.  M&RTni. 

Not.  29,  1881;  Jan.  11,  I9»i.  —  Prttetiee—Em. 
fioyert'  LiabUily  Act,  1880,  n.  8,  6. — Removal  of  action 
from  county  court  into  superior  court — 40  j-  41  Vict.,  c. 
M, «.  fi7. 

Wkere  an  action  ha*  been  brouyht  in  the  County  Court 
under  the  Employer*'  Liability  Ad,  1880  (4S  $■  44  Vic., 
e.  43),  and  i*  required  to  be  remmed  into  the  High  Court 
of  Juitiee  Wider  lectim  6  (1),  an  application  nuty  be 
made  ex  parte  for  a  conditional  order  for  the  purpoee 
under  the  County  Officer*  and  Court*  Act,  1877  (40  ^  41 
Vic.,  e.  56),  lection  57. 

While  the  dreumttance  that  more  than  £50  i*  claimed 
unit  not  be  per  le  a  ground  for  refusing  to  remove  the 
action,  the  Exchequer  Division,  in  accordance  with  it* 
onalogou*  practice  in  reference  to  remitting  actions  to  the 
County  Court  unner  the  C,  L.  P.  A.  Act,  1870  (33  j-  34 
Fife.,  c.  109),  wiU  consider  the  case  **Jit  to  be  tried  m  the 
High  Court"  under  40  j-  41  Vic.,  c.  56,  section  57, 
if  reasonably  satisfied  that  the  plaintiff  ought,  ehonld  he 
euoeeed  at  all,  to  recover  a  large  turn,  more  than  that 
amount. 

Motion,  ex  parte,  for  an  order  to  bring  up  for  trial 
in  the  snperior  court  an  action  instituted  in  the  Belfast 
Recorders  Court  by  the  widow  of  a  workman  against 
his  employer.  She  claimed,  on  behalf  of  hersen  and 
her  three  children,  £245  14s.  damages  nnder  the  £m- 

*Se6anit,f.  U 


ployers*  Liability  Act,  1880,  for  the  death  of  her 
nusband,  caused  on  September  17th,  1881,  by  the  fall' 
on  him  of  a  crane  whilst  in  the  employment  of  the 
defendant  This  sura  represented  three  yean  wages  of 
the  deceased  (who  had  been  a  skilled  stone-cutter, 
engaged  at  £1  lOs.  6d.  a  week),  being  the  maximum 
amount  she  was  entitled  to  claim  under  s.  3  of  the  Act. 
An  affidavit,  filed  in  support  of  the  application,  stated 
that  the  said  crane  was  registered  to  lift  and  .carry  a 
weight  of  a  ton,  but  that  it  was  constantly  and  on  the 
occasion  in  question,  used  to  carry  a  ton  and  a  half, 
with  the  knowledge  and  by  the  direction  of  defendant's 
foreman  ;  and  it  was  further  stated  that  the  Recorder 
of  Belfast  had  in  a  sinular  recent  case  (Shelcode  v. 
Oreat  Northern  Railway  Co.),  expressed  his  opinion  that 
he  could  not  give  a  decree  for  a  greater  sum  than  £50. 
The  deceased  was  the  sole  support  of  his  family. 

Cuming,  in  support  of  motion. 

[FiTz<3BRAu>,  B Should  not  notice  be  given  to  the 

other  side?] 

G.  O.,  1854,  r.  149,  provided  that  writs  of  certiorari 
to  remove  actions  from  inferior  courts  of  record  before 
judgment  should  issue  on  the  mere  production  to  the 
officer  of  an  affidavit  that  the  applieal^on  was  not  for 
the  purposes  of  oppression,  vexation,  or  delay.  Appli- 
cation under  Sir  Colman  O'Loghlen's  Act  (37  &  38 
Vict.,  c.  66,  s.  2),  for  removing  actions  from  the 
county  court  into  the  snperior  courts  are  made  ex 
parte.  Two  such  orders  nnder  tlmt  section*  have  been 
so  made  by  Fitagerald,  B.,  in  Boyd  v.  Chwth  Tempo- 
ralHie*  Commumoners,  December,  1879,  and  the  cause 
sttbseqnently  shown  by  the  plaintiff  disallowed.  In 
Symond*  v.  Dimidale,  2  Ex.  R.  583,  it  was  laid  down 
that  an  order  made  to  bring  up  an  action  frcnn  an 
English  County  Court  nnder  9  A  10  Tie,  c.  95,  s.  90 
(a  very  similar  one  to  this),  was  rightiy  made  ex  parte. 

FrnsoKBijJD,  B. — You  had  better  take  a  conditional 
order. 

Order  aceordmgh). 


(Before  PA{.i,m,  C.B.,  and  FiTxoraAUk,  B.) 

Maobb  i>.  Martin. 

Jan.  11,  1882. — ^Motion  to  make  conditional  order 
absolute. 

CuMth^,  in  snpport  of  the  motion.— We  contend  that 
we  could  recover  greater  damages  if  the  jury  were  em- 
powered to  grant  more.  That  large  sum  is  sufficient  to 
make  the  case  a  proper  one  for  the  superior  court 

[PAU.B8,  C.B. — Did  the  Recorder  decide,  in  the 
case  alluded  to  in  plalntifTs  affidavit,  that  he  could  only 
give  £50  damages,  and  is  that  the  law  ?  f] 
He  stated  that  to  be  his  opinion,  bat  the  case  waa 
settled.  That  expression  of  opinion  would  certainly 
influence  his  mind  if  the  present  case  were  tried  before 
him. 

rPAi,i.K8,  C.B. — Are  there  any  English  cases  on  this 
t«mt?t} 
We  cannot  find  any,  for  they  are  there  argued  in 


*  And  M),  under  40  tt  41  Tic,  e.  SA,  t.  85,  tea  TkePnmneial 
Bank  v.  Ft^Um,  13  Ir.  L.  T.  378.— tB.  N.  B.,  Ed.^ 

t  As  far  as  coald  be  xathered  from  the  subeoquent  hiter- 
loeutory  discuadon,  the  inelinalion  of  opinion  seemed  to  be,  on 
the  whole,  that  more  than  £50  (the  limit  under  40  Ik  41  Vic, 
c  A6)  might  be  awarded:  bat  the  dicta  were  incoucliuive,  ana 
the  point  was  not  decided. 

X  See  the  English  ease  of  Dattdton  v.  J/on,  16  Ir.  lU  T. 
S.  J.  318,  as  to  what  questions  are  (It  for  adjudication  in  the 
CooDty  Conrt  nnder  the  Act.— (^E.  N.  B.,  Ed.^ 
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Ciuunber  and  sr«  not  reported.  Bjr  d7  ft  88  Vict., 
e.  66,  8.  3,  wbitk  is  an  Act  in  pari  matSria,  an  action 
m»y  be  broagfat  up  by  oertionuri  on  certain  specified 
gcoaoda,  "  or  any  other  ground  which  may  make  it  more 
Moper  to  have  the  ease  tried  "  in  the  Sa[>enor  Courts. 
Beaaonable  and  proper  grounds  are  here  shown.  By 
40  &  41  Vict.,  e.  Sft,  s.  67,  an  action  may  be  removed 
brte  the  Superior  Court  by  order  of  a  Judge  of  the 
High  Court  "ia  any  case  which  shall  appear  to  the 
Judge  fit  to  be  tried  "  in  that  Court.  Ilie  defence  in 
this  case  is  one  of  contributory  negligence,  and  this  haa 
idways  been  a  furmidable  ground  of  oppnsing  a  remit- 
tittg  motion  under  the  C.  L.  P.  A.  Act,  1B70.  * 

Skaio,  c(mtra„~-W<t  may  leave  the  amount  of  com* 
pensatioo  oat  of  the  question,  for  the  Empioyers' 
ijability  Act  places  a  limit  on  it  by  section  3,  and  says 
the  action  sImU  be  brought  in  the  County  Conrt: 
dearly  then  that  Court  has  jurisdiction  to  give  the  full 
amoant.  The  amount  of  compensation  will  be  tfae 
wme  whether  in  the  Coanty  Court  or  in  the  Superior 
Court.      Goatiibutory   negligence   is   aeariy   always 

Seaded  in  these  cases ;  and  if  that  were  a  good  gronnd 
r  removal,  the  jurisdiction  of  the  County  Courts 
would  be  practically  onsted.  If  tho  meritB  are  aU  with 
the  defendant  oa  aeconnt  of  contributory  negligenee, 
he  will  have  been  put  to  much  needlees  expense.  The 
intention  of  the  legislature  in  enacting  that  actions 
under  tliis  Act  should  be  brought  in  the  Coanty 
Courte  was  to  protect  employers  in  the  matter  of  costs. 

'  PuLUiS,  O.B. — On  the  beat  consideration  we  ean  tP^o 
to  this  ease  we  think  this  aetloti  ought  to  be  mmovedi 
It' is  not  very  easy  to  gather  the  tnlentioa  ot  the  lsgia> 
Utoie  aa  to  this  Act,  or  to  And  oat  whether  any  of  tiks 
Agta  referred  to  by  oonnssl  ware  in  its  ooatempiatioa 
when  this  Act  was  passed.  A  pew  cause  of  aotioa  If 
given  to  workman  agaiout  employers  whioU  did  not 
exist  before.  The  Btatuta  deeils  with  aud  embraces  a 
pumber  of  olasses  of  iojuries,  iuclnding  slight  iojaries, 
and  varying  in  degree  ap  to  the  class  of  iujuries  resalt- 
iog  in  death.  I  think  the  tefjislatore  contemplated  that 
the  majority  of  eases  noder  the  Act  would  deal  with 
«ems  of  small  amoant.  Death  is  on  the  whole  an 
nnaaiiai  reaalt.  Fur  this  reason  the  aotion  is  to  be 
brought  in  the  County  Court,  bat  a  power  of  rsmoval 
into  the  Saperior  Court  i»  given.  The  qusstioD  now 
before  as  is,  in  what  olass  of  oases  is  this  power  of 
removal  given.  [His  lordship  read  43  A  44  Vict,,  o.  43| 
B.  6.]  It  is  admitted  that  40  ifk  41  Ylot.,  o.  56,  s.  67,  is 
the  only  existing  Act  relating  to  this  power  of  removal. 
We  most  deside  the  qnestion  by  eoostrning  s.  S7  of  the 
one  Aot  witli  s.  6  ot  the  other.  [His  lordship  read  s. 
67.]  We  are  driven  here  to  determine  is  tfaia  a  case 
fit  to  be  tried  before  the  superior  oonrt.  Jadgiai;  as 
we  are  in  the  habit  of  jadging  nnder  the  Aot  of  1870, 
aad  regarding  the  fact  that  the  amonnt  soaght  to  be 
recovered  exaeeds  £60  by  a  oonstderable  amonnt,  we 
thtak  i«  is  a  fit  case  fnr  the  High  Court  of  Jostioe,  as, 
witbont  sayiug  she  will  sacoeed  at  all,  we  think  the 
plaintiff,  if  she  does  sacoeed,  will  probably  get  a  large 
•am  by  way  of  cnmpensation.  As  to  term",  nnder 
seetion  67,  if  the  elaim  dues  not  exosed  £6  we  have  no 
power  to  make  an  order  without  reqniring  seonrity  for 
oostH,  bat  if  the  elaim  exceeds  £6  we  may  make  an 
order  in  a  fit  case.    But,  where  we  think  the  ease  is 

•  See  Doj//e  v.  Biciardion,  6  fr.  L.  T.  Rep.  56 ;  t^d  vidt 
Rodgcri  V.  Joktulun,  11  Ir.  L.  T.  Dig.  ti.  And  aa  to  the  quas- 
tioiu  with  rrference  to  the  amount  of  damage!  recoverable,  see 
TooU  V.  Skaa,  12  Ir.  L.  T.  *  8.  J.  47,  and  paper  by  the 
preMiit  writer  (E.  K.  B.)  in  14  A.  611.     How  should  a  like 

SueMion  be  determined,  arfaint;  in  refereaee  to  the  existing 
mils  of  eompeasation   provided  bv  the  Met.   Inner  Virele 
Completion  Act,  1874,  s.  74  (a(  e^  the  Uerchant  Sbiupiiu 


more  fit  t«  be  tried  io  the  High  Court  thsa  in  the 
Coanty  Coart  I  do  not  see  why  tbs  plaintiff  shoald  be 
oalled  apon  here  to  give  seonrity  for  eostL  The  order 
will  have  the  effect  of  a  certiorari. 

FtTzoEBixj),  B. — I  oooonr,  bat  it  is  not  to  be  taken  at 
decided  that  an  order  for  removal  would  be  granted 
where  the  earn  claimed  exeeeded  £6A. 

Pacus,  O.Bl— I  assent. 

Order  made  absolate,  coats  of  both  partiet  coMls  ia  tkt 
cause. 

SoKdtor  for  plaintiff  :  A  APErUan. 
Solicitors  for  defendant:  Mestn.SMdi. 


LAND  GOMHISSION. 

(Before  O'Haoaw,  J.,  Lrrrox,  Q.C.,  and  J.  E.  V»»3»ox, 
Es«.) 

ApAKS  AMD  OTaCU  V.   DOKSBATH.  (I.) 

Shbppabd  and  Othbrs  v.  TBimAirr. 

Jan.  II,   12,   16,   1883 Praclioe— Report  of  imfr- 

pendent  vainer- — Commimieation  of,  to  litigants — Ex- 
amination of  valuer — Land  Law  Ad,  1881,  ».  48  (4.) 

Where,  in  determining  any  questiun  relating  to  a  holding, 
the  Land  Commission  hns  Creeled  an  independeiU  valuer 
to  report  to  the  Court  his  opinion  on  any  matter  referred 
to  him,  under  the  Land  Law  Act,  1881,  aecfioa  48(4), 
sach  report  will  be  commanicated  to  the  litigants,  to  as  ia 
be  subject  to  comment  on  either  aide  before  the  Court  pro- 
nounces judgment.     Mr.  Vernon  dttsentiHg. 

Appeals  from  decisions  of  Assistant  Commiasionen, 
deterinitiing  jutlitaal  rents. 

En  the  case  firstly  almve  entitled. 

Holmes,  Q.C.,  for  the  Isndbdy,  apipeUvib,  kppfied 
that  the  report  made  by  the  independaat  vsloatar 
appointed  by  the  court  untler  the  Land  Law  Act,  1881, 
s.  48,  should  be  communicated  bo  the  parties,  and  that 
their  advocates  shoald  have  ait  opfiDrtMmty  of  eonHdering 
and  ctMnmentiiig  on  it  before  the  Coart  pronounced 
judgment.  In  any  oootestad  litigatioa  before  any 
coort  of  justice  it  is  the  duty  of  counsel  to  ascertain  all 
oircttrastanoes  and  doonmsnts  which  might  form  the 
basis  of  decision;  and  this  docnment  is  not  different, 
■•vein  one  or  two  particulars,  from  any  otiMrdoeniaeat 
that  may  be  used  in  evidence.  Under  onfinary  circom'- 
stances  evidenee  is  •  statement  aude  under  the 
sanction  of  an  oath,  and  by  a  peiwm  snbjeet  to 
examination  and  oross-ftxamination ;  but  the  Lcgis* 
latute  can,  if  it  aeea  fit,  wider  certaia  ctreunstsnees, 
dispense  with  the  oath  or  aaifUBg  by  eresa-ejcaminatioo. 
For  many  reasons  the  litigants  on  both  sides  should 
have  an  opportunity  of  seeing  the  report.  No  matter 
how  skilled  a  vAiaator  it  he  may  he  liable  to  make  a 
mistake,  and  he  is  the  more  open  to  make  s  mistake  if 
be  is  making  a  valaatioa  of  land  in  a  district  with 
which  he  was  not  previously  acquainted.  Persons  who 
jrere  acquainted  with  the  district,  upon  reading  the 
report.  Blight  be  able  to  detect  an  error  which  no 
amoant  of  skill  on  the  part  of  the  valaatar,  coming 
firom  another  part  of  the  coantry,  snold  be  able  to 
avnid,  and  there  might  also  be  errors  which  coaM 
escape  the  notice  of  the  commimioners,  and  be  detected 
by  the  ooansul  engageil  in  the  case.  Then,  the  oonrt  in 
giving  its  decision  could  not  altogether  ignore  the 
report,  and  could  not  entirely  avoid  references  to  it 
And  if  they  intimated  that  there  was  something  behiiid 
the  evidence  given  in  court  which  influenced  them  ia 
coming  to  the  tionclusion  they  did,  that  it  need  hardly 
be  said  would  be  a  judgment  which  woald  go  forth 
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Adakb  ».  Dchbeash.~-Sh«ppa»p  aki>  Othkbs  V,  Tkhhant. 


[L.  C. 


witltoat  Mtliority  and  \»ould  return  w'rtboat  respect. 
The  jndgt;  wonld  hare  to  state  to  seme  extent  wiiettier 
or  not  the  evidence  of  the  report  bad  teen  acted  apon, 
(ind  If  the.  court  allowed  the  contents  of  the  report 
to  be  l;nown  to  some  extent,  it  would  be  illogical  not 
to  let  the  whole  •of  it  be  kttpwn.  There  is. another 
ground  to  which  attention  should  b«  (sailed  as  affording 
a  strong  argument  and  reason  of  letting  the  report  be 
at  the  disposal  o?  the  litigants.  It  had  been  stated  b;- 
the  Judicial  Commissioner  on  the  previous  day  that 
he  had  considered  the  matter  with  reference  to  eaite*  in 
which  an  indepeodent  valuator  bad  bean  appointed  by 
the  court  below  under  s.  37,  and  that  it  was  the  right 
of  the  litigant  in  that  case  to  see  it. 

[O'Haoan,  J,^[  Av)  ttat  tay  it  wu  his  right  What 
I  said,  waathat  it  would  be  a  right  thing;  and  my 
reason  was  that  it  mi^ht  influence  him  one  way  or  other 
with  regard  to  appealing]. 

At  all  events;  it  is  an  ar|;ament  in  support  of  our 
proposiUw. 

[Q'^AOAN,  J. — At.  what  stage  of  the  proceedings 
would  you  say  the  report  should  be  placed  at  the 
disposal  of  the  litigants  ?j 

As  soon  as  the  report  is  in  the  possession  of  the 
court. '  it  it  is  in  their  possession  at  the  commence- 
ment of  the  case  we  should  get  at  it,  or  as  soon  as 
the  report  is  made  to  the  court  it  should  be  given  to 
ns. ,  We  look  upon  it  to  a  certain  extent  4s  a  public 
document. 

[O'Haoan,  'J!— "the  Legislature  seemed  to  have 
contemplated  that  the  report  would  be  asked  for  after 
tiie  oase.  What  wonld  be  done  then?] 
In  that  case  it  ought  to  b«  furaished  so  that  there 
would  be  21  hours,  or  some  mfficient  time  to  enable 
oonnsel  on  ntibenr  side  after  readingrthe  report  to  appear 
before  the  court,  or  to  submit  to  the  eonrt  in  writing 
whatever  appeared  of  importance. 

[LiTToit,  Q.C If  the  report  was  given  during  the 

prepress  of  the- case,  the  whole  'Casa-  would  be  fought 
oat  oTor  it.  O'Hagan,' J.. — It  wonld  be  impossible  for 
any  tribunal  not  to  be  fully  impressed  by  the  arguments 
Mr.  Holmes  has  urged,  but  there  might  be  great 
inconveniences  as  the  result  of  the  pnustioe  being 
varied,  and  there  tnigbt  be  great  oomphiints  of  hfo^ship 
in  some  casea,  In  one  oaaa,  for  iastaace,  the  report 
might  be  made  before  the  case,  and  the  litigants  might 
get  it,  and  be  Me  to  exanine  witnesses  about  it  with* 
out  any  oppaitanity  being  given  ta  the  gentlemen  who 
made  it  to  explain.  In  another  ease  th«  litigant  might 
not  have  *n  opportuiuty  of  exaoDBiag  or  eco8S>ex- 
amining  witnesser;  so  that  the  variety  of  practice  woald 
necessarily  lead  to  great  oomplaints.  Suppose  we 
jaelded  to  your-  application  and  gave  the  report  to 
eoonsel  on  both  sides  after  their  evideooe  wis  closed?} 
That  is  tery  nsaaonahle. 

Dodd,  on  behalf  of  the  tenant,  joined  in  the  applica- 
tion. The  reports  are -public  doconients,  and  eoidd  be 
got  in  the  manner  :that  odier  public  dooumants  aie 
got — by  moving  for  their  prodootiea  in  Parliament. 
If  snch  happened  it  would  not  be  salutary  to  find  tbat 
there  were  eotain  things  in  the  reptnrt  by  which  the 
eont  had  been  inftaenoed,  and  whioh  oonnsel,  if  be  had 
known  they  existed,  conld  have  dealt  with  in  a  satis- 
factory manner.  It  is  for  the  interests  of  the  public,  as 
well  as  of  the  profession,  that  the  report  snould  be 
given  to  the  litigauts,  and  it  would  also  be  fbr  the 
interests  of  the  tenants. 

In  the  cases  secondly  above  entitled, 

Ocerend,  on  behalf  of  the  landlord,  supported  the 
fame  contention. 


iff.  M^Mordie,  solicitor.  Cor  the  tenanta,  oantnx_. 
In  what.  positioB  would  the '  GoremmeBt  be  placed 
supposing  a  priaiA  facie  ease  was  made  out  asaailiac 
sixh  a  report  if  it  was  made  pttbKo  P  The  court  woora 
be  obliged  to  repudiate  those  whom  they  bad  appointed 
for  their  own  guidance  and  assistance.  We  all  know 
that  many  witnesses  might  be  damaged  in  the  box,  so 
far  aa  public  opinion  was  concerned,  while  the  value  of 
their  testimony  might  not  in  the  smallest  degree  be 
effected.  It.  it,  therefore,  doubly  desirable  that  nothing 
should  occur  in  relation  to  these  assessors  and  their 
reports  that  would  tend-  to  weaken  the  value  of  tfaelf 
testimony  in  the  eyes  of  the  nublio,  or.  shake  confidence 
in  tkis  tnbnnaL  To  assail  theieplort  of  the  assessors, 
who  are  not  examined  aa  witnesses,  is  to  aasail  the 
court  itself. 

SLirrom,  Q.C.-M.Mr.  Holmes's  suggestion  was  not 
these  reports  should  be  handed  to  the  parties  to 
enable  them  to  bring  forward  discrediting  witnesses, 
and  to  impeach  their  reports^  but  that  at  the  conelnsion 
of  all  the  evidence  conasel  should  be  allowed  an  oppor- 
tonity  of  seeing  them,  so  as  to  make  any  observations 
they  might  think  desirable.] 

There  would  then  fao' discussion  on  the  reports,  and  the 
conrt  ong^ht  to  conttdar  that  there  mnst  be  some  finality 
to  Etigation.  Lt^^ically,  if  this  proposal  be  acceded  to, 
there  is  no  reason  why  it  should  not  be  asked  that 
every  member  of  the  court  should  be  obliged  at  some 
stage  of  the  case  to  submit  himself  to  examination  and 
cross.-examinatian.  There  must  be  some  person  finally 
in.whAu.  we  ane  to  have  confidenoe,  and  if  we  are  to 
have  confidenoe  in  this  tribuaal  the  boat  way  to  secure 
that  confidence  is  not  to  aaake  an  inroad  into  its  private 
trsdMaetions  or  to  attempt  to  get  from  it  saeb  infbrms* 
tiati  as  it  might'  think  desirable  to  get  to  asnst  it  itt 
coming  to  a  just  conclusion.  The  shorter  litigation  is 
(lie  better,  and  the  less  time  occupied  in  courts  the 
better  fbr  the  administration  of  the  taw  and  the  public 
intei-est,  and  it  would  be  deplorable,  if  there  was  nothing 
eke  in  this  matter,  that  an  hour  should  be  occupied  in 
discussing  the  accuracy  or  otherwise  of  these  reports. 
Supposing  the  aiaesson  were  shown  before  the  pnblie 
to  nave  generously  eixed  in  some  case,  would  not  the 
eowrt  be  obliged  at  once  to  dispense  with  the  services 
of  the  gentlemen,  and  yet  these  errors  might  be  as 
easily  detected  by  the  court  as  by  any  of  the  persons 
here  engaged. 

Dedtioa  dtftrred. 

O'HAouf,  X — ^In  the  oases  in  whioh  Mrs.  Danseath  ia 
landlady,  and  D*vid  Adams  and  othsra  are  tenaota,  Mr. 
Holmes  btts  made  an  application  ttiat  the  reports  of  tbe 
independent  valuers,  whom  we  appointed,  pursuant  to 
the  iStb  sactioo  of  the  Act,  shonld  be  oommnnioated  to 
tbe  partiee,  and  tbat  the  advocates  00  either  side  ahonld 
have  an  opporbanity  of  oonaidariag  and  commenting 
upon  them  before  tbe  court  pronounued  jadgmeob.  Mr. 
Xtodd,  who  appeared'  for  the  tenants  in  the  same  cases, 
supported  the  application.  On  the  other  band.  Mr. 
M'Mordie,  the  solicitor  for  the  tenants  ia  the  saooaediog 
oases,  in  whioh  Mr.  Tennant  waa  landlord,  orged  apon 
US  very  stroogly  that  we  onght  not  to  yield  to  the  appli- 
cation of  Mr.  Holmes.  He  ooatended  that  these  reports 
should  be  treated  as  coDfidenbialdooumeots  intended  for 
the  eye  of  the  court  alone — tbat  tbe  valaers  were  to  be 
deemed  in  the  nature  of  assesors  forming  part  and 
paroel  of  the  court,  whose  reports  shoald  not  be  disclosed 
to  the  parties  any  more  than  the  communications  whioh 
a  skilled  member  of  the  court  might  make  to  bis  less 
expert  brethreo.  He  urged,  moreover,  that  the  inde- 
peadeoce  whioh  is  to  be  the  obaracteristic  of  these 
valaers,  and  which  forms  the  reason  for  their  exiateooe. 
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wonid  be  mrioOBly  afieoted  if  while  proseonting  their 
inqairras  they  knew  that  their  reports  would  be  snbjeoted 
to  searohiog  and  hoetile  critioism.  He  said  that  if  their 
reports  were  to  be  pnt  into  the  hands  of  oouesel  the 
matter  oonld  not  rest  there — that  the  valaera  must  be  pnt 
into  the  box  to  explain  their  reports ;  that  they  shnald 
be  examined  and  cross-examined ;  oonfronted  with  the 
evldesee  given  by  the  experts  employed  by  the  parties ; 
and  that  thns  they  might  become  discredited  and  cheap- 
ened and  thMr  whole  worth  as  independent  witnesses 
serionsly  affected.  Some  of  these  oonseqasnces  need 
not,  I  think,  ensne,  m  I  shall  state  presently.  But,  Mr. 
IiI'Mordie's  generaJ  view  is  ondonbtedly  based  npoB 
reasons  of  weight,  and  I  ownl  should  be  glad  if  it  were 
possible  to  be  enabled  to  avail  onrselves  of  the  assistance 
of  men  as  skilfnl  and  trastworthy  as  we  believe  onr 
valaers  to  be,  given  to  ns  in  absolute  oonfldenoe.  Never- 
theless, I  feel,  as  I  felt  daring  the  delivery  of  Mr. 
Holmes's  argameot,  that  to  any  lawyer  trained  in  oor 
ideas  of  jarisprndeDce  his  reasons  are  abeolntely 
irresistible.  In  troth,  oar  whole  forensio  system  is  one 
of  pnblicity  and  openness.  Litigants  never  wonld  endare 
that  their  rights  shonld  be  decided  npon,  and  their 
property  affected  for  secret  and  nndisclosed  reasons. 
Mr.  Holmes  pnt  it  even  in  a  stronger  point  of  view. 
However  honest  and  oarefnl  the  valaers  may  be,  their 
reports  may  contain  fallacies  which  might  pass  nn- 
deteoted  by  a  jadge,  bat  which  might  not  escape  the 
more  sharpened  eye  of  an  advocate.  Is  the  jndge  then 
to  decide,  at  the  risk  of  being  misled,  witboat  having 
obtained  that  aasistaoce  which,  if  afforded  in  the  nsnu 
way  by  the  professional  men  of  either  side,  might  have 
preserved  him  from  error?  No  jndge  coald,  I  think, 
feel  qnite  at  his  ease  in  so  deciding.  This  observation 
is  made  all  the  stronger  by  the  words  of  the  section, 
enabling  the  jadge  to  direct  the  vainer  to  report  facts 
and  oiroamstances  to  enable  the  Commission  to  form  a 
judgment  as  to  the  sabjeot  matter  of  the  report, 
Farlbar,  we  mast  look  to  the  matter  and  grounds  of  our 
jadgment  as  proooanced  from  the  Bench.  If  we  profess 
to  go  npon  the  sworn  evidence,  omitting  all  reference  to 
the  reports  of  oar  valaers,  whereas  in  fact  and  troth 
those  reporte  are  to  some  extent  what  we  go  by,  oor 
judgments  are  noreal  and  illusory.  If  we  refer  to 
them  at  all,  we,  as  it  were,  embody  them,  and 
cenld  not  on  any  principle  refuse  to  give  the  paortiee 
the  opportaoity  of  judging  whether  our  statement 
ol  ibeir  oontents  ware  right  or  wroog.  But  lastly, 
tbera  is  the  ail  powerfol  aakhority  of  precedents 
The  piovision  io  question  oontaiss  nothing  new. 
It  has  been  a  yety  oommon  experience  in  oar  ooarts 
that  a  jadge,  hesitating  between  the  ooniiiotiDg  evi- 
denos  of  experts,  has  referred  the  matter  to  some  in- 
dependent skilled  person.  The  rales  promnlgated 
nnder  the  Irish  Chancery  Act,  1B67,  contain  an  express 
provision  for  that  purpose.  Every  lawyer  who  has 
practised  in  Cbsnoery  must  have  in  his  memory  cases 
in  which  this  coarse  has  been  adopted.  Now,  it  never 
was  tbonght  of  that  the  reports  or  certificates  shonld  be 
kept  seoret,  and  be  seen  by  the  jadge  alone.  They  are 
part  of  the  prooeedings  kept  for  record  in  the  office, 
copies  given  to  the  solicitors,  and  briefed  to  connsel. 
And  here  I  revert  to  Mr.  M'Mordie's  argument  as  to  the 
cross-examination  of  the  valaers  on  oath,  which  he  said 
would  be  the  necessary  consequenoe  of  diaolosiog  their 
reports.  In  my  opinion  it  need  not  be  so.  It  certainly 
is  not  so  in  the  oases  I  have  referred  to  of  similar  refer- 
ences made  by  the  snpreme  court.  I  put  to  Mr,  Holmes 
a  question,  namely,  supposing  that  we  had  acceded  to 
his  application,  at  what  period  of  the  proceedings  he 
tbongnt  it  would  be  most  convenient  to  fornish  the 
reports.  He  said  he  thoogbt  it  wonld  be  qoite  satis- 
factory if  the  reports  were  given  to  the  parties  at  the 
close  of  the  e^dence,  so  that  the  advocates  might  have 
•n  of>portanity  of  commenting  on  them  in  their  address 
to  the  oonrt.  In  this  view  I  concur.  We  shall,  there- 
fore, permit  copies  to  be  taken  of  the  reports  by  the 


respective  solicitors,  and  we  will  bear  oeonsel  address 
ns  in  all  these  oases  of  Mrs.  Danseath  to-morrow 
morning.  Our  valuers,  I  may  mention,  are  Mr.  Gray, 
an  English  gentleman  long  connected  with  land  in  this 
country,  both  as  an  agent  and  as  a  farmer,  and  Mr. 
Mnrrongh  O'Brien,  who  is  at  the  head  of  the  pnrohaae 
and  sale  department  of  the  Land  Commission,  and  who, 
daring  a  long  period  of  service  nnder  the  Chnroh  Com- 
mission, has  had  large  experience  in  the  vnlninf{  <rf  land. 
Mr.  O'Brien's  services  as  valuer  can,  of  oonrse,  be  only 
temporary,  as  his  own  department  has  pacamoant  claims 
npon  him, 

LiTTOH,  Q.C.— It  is  right  it  shonld  be  understood  that 
Mr.  Mnrrough  O'Brien  has  not  undertaken  the  duty  of 
making  these  valaations  except  at  the  instance  of  the 
Court.  He  has  not  for  that  purpose  given  np  the  ofiSoe 
which  be  at  present  holds  in  Dublin.  With  r^ard  to 
the  reports,  I  entirely  concur  In  the  propriety — and  I 
might  almost  say  the  neceesity — of  banding  these  re- 
ports to  the  parties  before  finally  adjudicating  on  the 
oases.  I  am  equally  clear  that  it  would  be  utterly  im- 
possible to  call  these  gentlemen  who  gave  their  reports  to 
be  placed  in  the  witness  box  or  submit  to  cross-ezsmina- 
tion.  Xbat  is  a  course  that  has  never  been  adopted  in 
the  practice  of  Equity  Courts,  and  it  is  a  coarse  that  we 
are  not  prepared  under  any  circumstances  to  approve  of. 

Mr.  Vebkon.— I  am  bound  to  dissent  from  that  view 
on  these  grounds — that  I  do  not  see  how  ft  is  possible 
that  counsel  ought  to  have  before  them  a  docament 
with  which  they  are  to  deal  without  the  party  who  has 
famished  that  docament  having  the  opportanity  of 
explaining,  and  of  giving  othws  the  opportunity  of 
cross-examiniDg  him.  I  telieve  that  the  oroes-esami- 
nation  of  a  witness  is  the  essence  of  hi*  testimony; 
and  believing  that.  I  think  they  should  be  cross- 
examined,  or  that  their  reports  should  be  oonsidered  as 
the  private  report  of  the  Assessor  of  the  Court.  I 
entirely  take  Mr.  M'Mordie's  view  of  this  sabject.  andl 
believe  that  cross-examination  will  be  foand  aventnally 
to  follow. 


LAND  SUB-COMMISSION. 

(Before  Romnbt  Folet,    Q.C.,  Laubbncb  Dotle, 
Barrister-at-Law,  and  Jahbs  Howun,  Esqrs.) 

Smith  v.  Coixbt. 

Jan.  I,  2,  8,  1882 Determination  of  judicial  rent — 

Definition  of  tenant — Sub-letting  wilhovt  landlord*  con- 
tent— Land  Lam  Act,  1881,  *.  57,  not  retroactive — 
Evi<lenee  of  vabte — Tenant's  valuators  uneontrtuiicted — 
Independent  valuations  bj/  Assidanl  Commissioners  vUra 
vires. 

A  tenant  who  has  sub-let  portion  of  his  holding.,  tend 
delivered  over  the  occupation  thereof,  under  cbrcunatances 
which  did  not  amount  to  a  default  up  io  the  passing  of  lie 
Land  Law  Act,  1881,  but  in  the  exerdse  of  the  rwU 
incident  Io  his  tenure  at  the  time  of  the  passing  of  Uat 
Act,  is  not  precluded  from  applying  to  the  court  to  hate  a 
judicial  rent  determined,  notwithianding  the  definition  oj 
"* tenant"  given  in  section  57,  with  the  clause  thereto 
added,  in  reference  to  sub-letting,  which  provision  is  not 
to  be  construed  as  retroactive. 

Where  no  evidence  of  value  is  given  sane  hf  the  tenaid't 
valuators,  there  being  no  conflict  oftestmony,  the  Assistant 
Commissioners  are  not  obliged  and  ought  not  to  go  beyond 
the  evidence  so  adduced,  and  should  not  mate  an  indqieu- 
dent  valuation  of  the  land  upon  their  own  judgment  for  the 
purpose  of  determining  a  judicial  rent. 

Application,  by  tenant,  to  fix  jodtdal  rent  of  hold- 
ing, consijBting  of  265a.  Or.  22p.  statute ;  present  rent, 
£247  49.  6d. ;  poor  law  valuation,  £162.  The  ^eral 
circumstances  appearing  are  sufficiently  explamed  in 
the  j  udgment ;  and  in  i«ferenoe  to  the  point  as  to  sab-< 
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letting,  the  tenant  deposed  as  follows : — I  have  a  ear-, 
pcnter  occupying  a  house  on  the  farm.  He  holds  a 
rood  of  land.  He  pays  me  £4  a  year,  and  I  have  to 
keep  the  house  in  repair  for  him.  I  give  him  the 
grazing  of  a  she^,  two  goats,  and  an  ass,  in  addition 
to  the  house,  for  £4  a  year.  He  works  for  me  and 
other  people.  When  I  got  possession  in  1 648,  the  place 
was  set  to  this  carpenter,  and  continued  so  up  to  the 
present  Ume.  Mr.  £nos  Morris,  the  mb-agent,  was 
aware  of  the  sub-letting  all  the  time,  and  he  never 
made  any  objection  on  the  part  of  the  landlord.  By 
the  agreement  for  the  sub-letting,  produced  on  the  part 
of  the  tenant,  it  appeared  that  the  premises  occupied 
by  the  carpenter  were  vacant  in  1879. 

JUiles  Kehoe,  for  the  tenant. 

T.  P.  Law,  Q.C.,  for  the  landlord. — This  application 
should  be  dismissed,  inasmuch  as  the  tenant,  having 
sub-let  portion  of  his  holding,  without  the  consent  of 
his  landlord,  has  no  claim  under  the  Land  Law  Act, 
1881.  No  doul}t  the  amount  sub-let  was  very  small, 
but  still  the  principle  is  the  same  as  if  there  had  been  a 
large  sub-letting.  One  of  the  most  startling  changes 
effected  by  the  new  law  is  the  15th  section  of  the  Act. 
Under  the  Act  of  1870,  when  a  tenant's  lease  termi- 
nated, or  he  was  evicted,  all  the  sub-tenancies  fell  with 
it,  but  under  the  13th  section  of  the  Act  of  1881, 
when  the  tenant's  interest  terminates,  the  sub-tenants 
become  immediate  tenants  to  the  landlord  :  the  result 
being  that  were  it  necessary  to  evict  Mr.  Smith  in  this 
case  for  non-payment  cf  rent,  the  carpenter  would 
remain  a  direct  tenant  to  the  landlord.  The  Legisla- 
ture may  not  have  contemplated  this  in  passing  the 
15th  section,  but  it  is  one  of  the  results,  and,  therefore, 
it  becomes  v!t«l  to  the  landlord  to  urge  on  the  Court 
the  position  in  which  he  was  placed.  By  s.  £7  the 
person  who  comes  into  Court  to  claim  the  benefit  of  the 
Act  must,  at  the  time  of  his  coming  into  Coiu^,  be  a 
"tenant,"  who  is  defined  as  a  persou  "occupying" 
land,  &c. ;  and  this  construction  derives  greater  force 
from  the  clanse  added  to  that  definition,  that  a  tenant 
sub-letting  with  consent  shall  still  be  deemed  in  occu- 
pation. But  here  no  consent  to  the  sub-letting  is 
shown,  and  the  tenant  is  not  in  occupation.  It  wiU  be 
argued  that  the  section  operated  prospectively,  but  we 
rely  on  section  2  to  dispose  of  that  contention,  expressly 
contemplating  the  future  when  enacting  that  a  tenant 
"shall  not"  sub-divide  his  holding  without  the  consent 
the  landlord,  in  writing,  when  the  tenancy  is  from  year 
to  year.  Aeain,  it  may  be  sought  to  make  out  that  the 
consent  of  the  landlord  had  virtually  been  given  to  the 
su\)-letting,  because  he  had  not  brought  an  ejectment 
against  the  tenant.  If  he  had,  it  would  be  deemed  a  case 
of  most  capricious  eviction  under  the  Act  of  1870.  Mr. 
Smith  had  a  very  easy  remedy.  He  could  get  rid  of  the 
carpenter,  and  then  come  before  the  Cotul  in  proper 
form  at  the  next  or  a  future  sitting ;  but  as  he  stands 
at  present,  we  submit  that  the  Court  has  no  jurisdic- 
tion, and  that  this  application  to  fix  a  judicial  rent 
should  be  dismissed.  We  shall  rest  our  case  on  this 
point,  and  will  not  go  into  any  evidence,  lest  in  case  of 
•n  adverse  decision,  it  might  prejudice  our  rights  of 
appeal. 

MUet  Kehoe,  in  reply As  regards  the  alleged  start- 
ling changes  effected  by  the  15tn  section  of  the  Act  of 
1881,  it  would  be  a  much  more  startling  thing  if  a 
little  holding  of  half  a  rood  of  garden  comd  affect  the 
rights  of  a  man  in  respect  of  a  holding  of  265  acres,  and 
drive  him  out  of  Court.  This  57th  section  can  have  no 
application  to  the  present  case.  At  common  law  the 
tenant  had  a  right  to  sub-let  his  holding ;  for  a  while 


that  right  was  abrogated  by  the  sub-letting  Acts ;  those 
Acts  were  repealed  ;  and  at  the  date  of  the  passing  of 
the  Land  Law  Act,  1881,  it  was  the  right  of  every 
tenant  to  sub-let  bis  holding  in  the  absence  of  agree- 
ment to  the  contrary.  Therefore,  this  clause  in  the 
57 tb  section,  if  construed  as  the  landlord  contends, 
takes  away  8  right,  or  rather  imposes  a  penalty  oa  the 
tenant,  who  exercises  the  right  whiofa  he  previously 
had.  It  is  an  elementary  rule  of  construction  that 
penal  statutes  or  clauses  in'  a  statute  must  be  strictly 
construed ;  but  here  it  is  contended  that  a  tremendous 

Eenalty  is  inflicted,  not  by  express  direct  enactment 
ut  by  an  implication  that  the  tenant  is  forbidden  to 
sub-let,  alleged  to  arise  from  the  obscure  terms  of  a 
definition  clause  in  the  Act.  Further,  this  being  a 
se<%ion  not  affecting  procedure  but  the  vested  rights  of 
parties,  it  is  not  retroepeotive  but  prospective  only. 
The  case  of  Chute  v.  Buiteed  (16  Ir.  C.  L.  R.  222), 
which  went  to  the  Exchequer  Chamber,  and  was 
decided  on  the  3rd  section  of  the  Act  of  I860,  is 
important  to  show  that  the  clause  now  in  question  can- 
not have  a  retrospective  effect.  Even  assuming  it  was 
retrospective,  the  landlord's  agent  was  aware  of  the 
sub-letting;  the  rent  was  received  with  knowledge  of 
it;  and  there  is  nothing  in  the  section  re<}uiring  the 
consent  to  be  in  writing.  The  Commissioners  are 
entitled  and  bound  to  look  to  the  general  purpose  of 
the  Act,  and  to  decide  if  possible  in  accordance  with 
it,  and  it  would  be  an  astounding  thing  if  the  first 
result  of  this  Act  were  to  be  that  probably  ten 
thousand  farmers,  in  onler  to  qualify  themselves  to 
come  in  here,  should  begin  by  making  clearance  of  all 
their  tenants,  and  turning  at  least  ten  thousand  poor 
families  forth  upon  the  world. 

Dteuian  deferred. 

Mr.  FoLBT,  Q.C.— In  this  oase,  in  which  Mr.  H.  F. 
CoUey  is  laudlord,  and  Mr.  Arthnr  Smith,  CoUlnstown, 
tenant,  the  holding  coutaias  265;^.  Or.  22p.  statate  mea- 
sure, the  annual  rent  being  £247  4b.  6d.,  and  the  poor 
law  valaatioa,  £162.  It  appeared  in  evidenoe  that  Mr. 
Smith  saooeeded  bis  uncle  in  the  occupation  of  the 
lands  in  1843,  Mr.  Oolley  having  become  the  pnrobaMr 
of  the  property  in  1846.  In  1861,  on  the  falling  in  of  a 
lease,  the  rent  was  raised  from  £204  128.  4d,  to  £247 
4s.  6d.— say  an  increase  of  abont  £40.  These  facts,  as 
I  have  already  said,  were  stated  by  the  tenant  in  hi* 
evidenoe.  On  being  cross-examined  by  Mr.  Law,  the 
tenant  frankly  admitted  that  a  carpenter  named  John 
Langan  oooopied  a  house  and  one  rood  of  land  on  the 
premises  by  virtue  of  an  agreement  or  contract  in 
writing,  dated  29th  April,  1879,  at  an  annual  rent  of 
£4.  Mr.  Law  thereupon  submitted  that  the  claim  of 
the  tenant  should  be  dlsmtssed.  Inasmuch  as  he  had 
sab-let  a  portion  of  his  holding  without  the  consent  ot 
the  landlord,  and  that  therefore  he  had  no  claim  ae  % 
tenant  nnder  the  Act  of  1881.  Mr.  Smith's  remedy, 
counsel  contended,  was  first  to  get  rid  of  the  carpenter, 
and  then  ootne  before  the  Ooart  in  proper  form  at  a 
fature  sitting.  We  Invited  Mr.  Law  (subject  to  the 
legal  question)  to  give  evidence  as  to  what  would  be  a 
fair  rent  for  this  holding,  bat  he  preferred  to  rest  his 
case  upon  the  legal  point  raised,  lest,  in  the  event 
ci  an  adverse  decision  by  ns,  he  might  be  preju- 
diced in  his  right  in  oase  of  an  appeal.  Mr.  Kehoe, 
for  the  tenant,  submitted  that  the  67th  section  of 
the  statute  was  inapplicable  to  the  facts  of  the 
oase,  and  dionld  be  ooDStmed  with  reference  to  aeta 
of  future  and  prospective  sab-lettings ;  tbat  the  eon- 
sent  of  the  landlord  was  not  required,  and  that  his 
client  was  entitled  to  the  tall  benefits  of  the  Act.  The 
qaestion  is  plainly  one  of  the  greatest  moment.  It  is 
raised,  I  believe,  for  the  first  time   by  Mr.  Law,  on 
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behalf  of  the  landlord.*  It  will,  or  may  affeot  the 
right*  of  »  Ui^e  portion  of  other  taoantB  in  the  oom- 
mnnlty ;  ooDBeqaantly  it  has  received,  ag  it  was  entitled 
to  receive,  troa  me  a  moat  carefnl,  anxious,  and  te- 
spectfnl  consideration.  The  oontentiou  for  the  land- 
lord is  presented  in  this  way :  By  the  57th  section  of 
the  Land  A.ct,  1881,  a  tenant  is  defined  to  be  a  persqn 
ooonpyiog  land  ;  and  for  the  purpose  (as  I  oonceive)  of 
enlargement,  not  of  restriction,  this  provision  is  sab- 
joined — "  Where  he  sab-lets  part  of  his  holding  with 
the  consent  of  his  landlord  he  shall  be  deemed  to  he 
still  in  oooopatioD."  Are  these  words  necessarily  re- 
toospeotlTe,  as  they  mast  be  in  order  to  cEeate  an  in- 
eapsuiity  or  diaalHlity  in  the  tenant  who  sab-let  a  portion 
«(  bis  holdi&g  at  a  time  wbea,  soeording  to  the  than 
■tAte  of  the  law,  this  tenant  had  as  good  a  right  to  sub- 
let •  part  of  his  holding  as  the  landlord  (if  owner  in 
Ise)  had  t«  sell  the  eatats  1  At  the  best  the  words  are 
•mbigvoas,  and  sasoeptible,  if  yon  ofaoase,  of  either  io- 
terpretatioa.  The  tnle  of  constraotioB  to  be  applied  is 
stated  in  tbe  case  of  Ghult  v.  Butlead,  decided  in  the 
Bxcheqner  Chamber,  in  which  Mr.  Jastice  Christian 
aaid^"I  oonfess  I  do  not  see  anything  to  entitle  this 
•tatnte  (Deasy's  Act)  to  exemption  from  the  ordinary 
rale  of  eonstmction;  none  ot  its  sections  are  retro- 
■paetive,  unless  ezpressty  made  so  by  the  Aet." 
In  teaaoa  and  good  sense  wily  shonld  it  be  bald 
otherwise?  Under  tbe  then  existing  state  of  the  law, 
which  was  aiwaya  reoognised  aotil  interrapted  by  the 
anb-Ietting  Aots,  the  light  of  a  tenant  to  sub-let,  nnlass 
he  was  restrained  by  a  ooodition  or  oovenaat  in  a  lease 
or  agreement  against  snb-latting,  was  as  clear  as  the 
proprietary  right  ot  the  landlord  himself.  Lord  Eldon 
was  so  averse  to  restriotiona  ot  sab-letting  as  to  hold 
them  to  the  vary  letter  of  the  contract.  The  tenant  in 
this  case  was  in  no  defaolt  when  the  Land  Act  of  1881 
was  passed,  and  therefore  I  am  of  opinion  that  the  aot 
of  sob-letting  with  consent  conld  only  apply  to  some 
sot  ot  snb-letting  to  the  validity  and  effioacy  of  whioh 
the  landlord's  consent  was  material,  and  oannot  have 
xefereDos  to  an  aet  of  sab-letting  wfaioh  was  an  incident 
to  the  independent  right  and  teaare  of  the  tenant  at 
the  time  when  this  Act  was  passed.  Let  ns  pansa  for  a 
moment  to  consider  the  vast  oonseqaences  of  Mr.  Law's 
oontentioD,  and  the  extent  to  which  its  saocess  wonld 
invade  tbe  remedial  polioy  of  the  Land  Act  ot  1881. 
Under  circamstanees  similar  to  the  present,  the  tenant's 
right  to  sell  nnder  seotion  1  wonld  be  forfeited. 
According  to  section  6,  sab-seotion  3,  soh-Ietting  withodt 
written  consent  on  the  part  of  the  landlord  is  forbidden 
as  a  condition  of  a  statntory  lease  and  the  fixing  of  a 
jodioial  rent;  bat,  nnder  the  ISth  seotion  of  the  ^t  the 
breaoh  of  this  condition  may  be  atoned  and  condoned 
tar  if  the  Liuid  Commisaion  consider  that  the  tenant 
may  b«  jnatly  and  safely  relieved  from  it.  Is  it  to  be 
argued  that  a  tenant,  who  was  in  no  defaalt  when  be 
exercised  his  nndonfated  right  of  property  by  snb-letting, 
is  to  be  held  to  be  incapacitated  and  disabled  from 
obtaining  a  statntory  lease  at  a  jodioial  rent  t  In  the 
Honse  of  Lords  Lord  Cairns  has  declared  that  the 
words  of  a  will,  oontraet,  or  even  ot  a  statate,  may  be 
xejeoted  if  a  literal  oanstmation  of  them  wonld  lend  to 
a  manifest  repagnanoy  and  inoongrnity.i'  At  all  events, 
I  have  oarefoily  looked  to  see  if  the  words  would  admit 
of  a  oonstiaction  consistent  with  the  polioy  of  the  Land 
Aot.  For  these  reasons,  I  may  state  that  I  am  not  of 
Mr.  Law's  opinion  as  to  the  oonstraotion  of  the  mea- 


*  It  >«  statsd  that  the  question  was  previously  raised  before 
Assistant  Com.  Fitzgerald,  and  was  decided  by  him  in  the 
same  way ;  but,  tbat  the  contrary  wis  decided  by  Assistant 
Com.  Reeves,  Q.C.,  in  O'Callnghan  v.  O'Callaghan,  Jan.  16, 
1882.— [Rep.] 

■    t  See  notes  to  Vemon  r.  Brre,  9  Ir.  L.  T.  Rep.  126 ;  ^earmnn 
V.  Kelli/,  10  ib.  122;  and  see  per  Com.  Litton,  Q.C.,  Rulledge 

r.  Builedge,  16  ii.  110;  Ex  p.   WaUon,  45  L.  T.  N.  S.  1 

[E.  N.  B.,  Ed.: 


snre,  and  I  therefore  hold  that  the  tenant  is  well  en- 
titled to  a  statatoiy  lease,  and  to  have  a  fair  rent  fixed ; 
and  tbe  question  may  arise,  what  was  oar  mode  of 
fixing  it.  In  this  case  (among  others)  Mr.  Law,  on  tbe 
part  of  the  landlord,  declined  to  gp  into  evidence, 
and  we  are  consequently  left  withont  any  evidenoe 
of  the  value  of  the  land,  except  that  which  was  given 
on  behalf  of  the  tenants.  Under  these  oironmstancei, 
inasmuch  as  there  is  no  conflict  of  testimony  in 
these  cases,  Mr.  Doyle  and  I  are  of  opinion  that 
the  Sab-commissioners  are  not  obliged,  and  oaght 
not  to  go  beyond  the  evidence  addnoed  before  them, 
and  shoald  not  make  an  independent  valaation  of  the 
land  npon  their  own  jadgment  for  the  purpose  ot 
determining  a  fair  rent;  The  judicial  rent  which  ws 
have  fixed  (£187  IBs.)  is,  accordingly,  based  on  the 
aocontradioted  evidenoe  ot  the  tenant's  valuators,  on 
whioh,  in  oar  view  of  the  matter,  we  are  bound  to 
act,  and  is  not  to  be  considered  as  fixed  npon  oar 
own  opinion  of  the  absolnte  valae  of  the  holdinitB. 
Each  party  to  pay  costs.  Game  to  be  reserved  to  the 
landlord.  Our  general  observations  are,  that  the  rents 
on  this  estate  were  increased  in  many  instances  in  or 
about  1861,  a  time  at  whioh  the  country  enjoyed  a  great 
amonnt  of  agrioaUaral  prosperity.  la  eonseqaence  of 
remarks  whioh  were  made  daring  tbe  hearing  of  these 
oases,  we  feel  called  upon  to  notice  the  fact  tbat 
althoagh  the  landlord  of  this  estate  is  non-residsDt, 
yet  be  seems  to  have  always  taken  a  great  interest  in 
the  well-being  of  his  tenantry.  Sums  varying  from  £75 
downwards  were  given  at  five  per  cent,  to  several  of  the 
tenants  for  building  and  other  purposes ;  to  others, 
slates,  timber,  Ao.,  were  given.  On  the  bog-lands, 
main  drains  were  opened  at  tbe  landlord's  expense; 
and  a  echool-hoase  was  also  built  on  the  property.  It 
has  appeamd  in  evidenoe  tbat  an  income  of  from  £40 
to  £80  a  year  had  been  received  by  the  landlord  from 
the  sale  of  tnrf,  yet  he  volantarily  gave  this  right  ap 
for  fear  the  bogs  should  be  cat  oat,  and  the  tenants— 
who  are  permitted  to  have  turf  free  of  oharge^be  left 
at  any  future  time  withont  that  advantage.  Having 
made  inquiries  as  the  dwelliagg  ot  labourers  on  tbe 
property,  we  have  been  informed  that  the  landlord  baa 
set  apart  several  bouses,  with  small  allotments,  for 
that  purpose,  which  are  let  at  low  rents,  and  are  kept 
in  repair  tree  of  oharge.  We  eooslder  tbat  tfaeie 
observations  are  due  to  Mr.  CoUey,  beoanse  it  has  been 
stated  that  he  is  a  non-resident  landlord. 
Mr.  DotLB  concurred. 

Mr.  HowLiN. — My  colleagues  are  of  the  opinion 
expressed  in  the  judgmeot  just  delivered,  that  they 
have  no  alternative  but  to  fix  a  rent  in  acoordanoe  with 
the  evidence  placed  before  them  by  valnators  on  bebalt 
of  the  tenants.  Being  both  gentlemen  poBseesed  of  high 
legal  attainntents,  it  wonld  ill  become  me  to  venture  to 
express  an  opinion  contrary  to  their  views,  but  as  to 
what  is  my  own  duty  in  the  matter  I  feel  no  donbt.  In 
my  opinion,  my  duty  is  to  aid  in  fixing,  in  each  case, 
as  the  judicial  rent  that  which  I  believe  to  the  best  ot 
my  own  judgment  to  be  a  fair  one  to  both  landlord  and 
tenant  on  "  live  and  let  live "  principles,  and  which 
may  remain  unchanged  for  fifteen  years.  I  have 
inspected  both  these  farms,  and  I  mnst  say  I  cannot 
agree  in  the  view  taken  by  the  Valnators  on  the  tenants' 
part  as  to  what  would  constitute  a  fair  rent  for  them. 
The  majority  ot  the  Court  having  decided  otherwise,  I 
abstain  from  expressing  my  opinion  as  to  what  would 
be  a  fair  rent,  particularly  as  the  esses  will  probably 
come  before  a  higher  tribunal.  I  merely  wish  to 
mention  tbat  in  determining  the  rents  in  these  three 
cases  I  have  taken  no  part. 

Order  aceordtngls. 

Solicitor  for  tenant :  T.  CfK.  While. 
Solicitors  for  landlord :  Aftssrt.  Fry. 
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M'GowaS  e.  Clements.— Ai^EO  v.  Clements. 
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(Before  Cbcil  Rochb,  Bamster-at-Law,   M.    G. 
LzMCH,  aod  H.  B.  Moclrison,  Esqn.) 

M^GowAN  V.  Clements. 
Alobo  v.  Clembhts. 

Dec  20,  1881;  Jan.  2,  1882. — Toionpark,  what  con- 
ititaUM—AcconunodcUian  land — Holding  not  kt  for  that 
purjxue — 0»er  aa  nch—Jiond  Lata  Act,  J88I,  «.  £8  (2), 

In  order  to  eoMtkute  a  loum  park,  taitkin  the  meaning 
of  the  Land  Law  Act,  1881  (44  ^  45  Vie.,  e.  49),  section 
AS,  suib-uctkm  %  it  is  not  necessary  Mat  t^  should  be  shown 
bg  affirmative  evidence  that  the  holding  was  originallg  let 
and  taken  qui  accommodation  land,  provided  that  the 
actual  aser  of  the  holding  was  a$  accommodation  land. 
Lord  DuaaUg  v.  Hodgins,  7  Jr.  L.  T.  Rep.  181,  and. 
Chism  V.  Beattg,  10  ib.  93,  diacussed.  Wilton  v.  .Earl  of 
Antrim,  8  Ir.  L.  T.  Sol,  applied. 

Applicatlone,  by  teoaats,  to  fix  judicial  renta — la  the 
case  fintly  above  entitled,  the  tenant,  a  carter,  said  he 
held  the&im  in  question  (89a.  29p.;  rent£lfi;  valuation 
£7)  inthin  half  a  nile  of  Manwhamilton,  trith  another 
holding  ;  it  had  been  originally  held  by  his  father,  and 
•iDCe  his  death  by  the  tenant  and  his  brother,  who  used 
to  get  receipts  for  the  two  holdings,  at  £1^  npon  the 
one  receipt.  In  1857  the  tenant  got  separate  receipts, 
but  his  rent  was  raised  to  £  1 3.  Lord  Ldtriin,  the  former 
landlord,  used  himself  to  receive  the  rents,  and  with  each 
receipt  a  tenant  got  a  notice  to  quit.  In  1870,  after  the 
Land  Act  passed,  his  receipt  -was  made  out  for  Rq«s,  a 
town  parK.  In  1876  he  got  notice  that  his  rent 
would  be  raised  £2  per  year.  Aocerdinglv,  next 
November  when  he  went  to  pay  his  rent  de  was 
asked  to  pay  £)5.  He  demnrred,  as  the  land  was 
not  worth  it,  and  Lord  Leitrim  told  htm  if  he 
would  not  pay  the  increased  rent  to  give  up  pos- 
session. After  argument  the  tenant  finally  paid  the 
increased  rent.  Lord  Leitrim  then  told  his  clerk  to 
draw  up  an  agreement  by  which  the  tenant  was  bound 
to  take  the  holding  at  the  increased  rent  and  as  a  town 
park,  but  the  tenant  refused  to  sign  it>  About  ten  days 
after,  the  tenant  received  an  order  from  the  bailiff  to 
attend  at  his  office.  He  attended,  and  was  pieseated 
with  an  agreement  which  he  was  asked  to  sign.  He 
agun  refused,  and  .was  again  threatened  with  eviction, 
•o  he  signed  it.  The  agreement  was  produced.  It  con- 
sisted of  three  pa^es  of  closely  printed  small  type,  and 
the  tenant  on  signing  it  deprived  himself  of  the  benefits 
of  the  Ulster  custom  or  any  other  benefits  which  he 
might  have  under  the  Land  Act  of  1870,  compensation 
or  oUierwise.  He  also  had  to  bind  himself  to  take  the 
lands  as  town  parks.  lie  was  not  allowed  to  erect 
buildings  or  keep  sporting  dogs,  and  would  be  fined  £3 
if  he  kept  a  goat. 

Michael  M'Gk>wan  valued  the  yearly  letting  at 
<8  2s.  6d.,  and  Patrick  Gilgan  at  £8. 

Mr.  Stewart,  agent  of  the  property,  said  he  would 
KJve  the  lands  at  the  old  letting,  £18.  When  Colonel 
Clements  succeeded  to  the  estate  he  (witness)  was  told 
to  make  a  re-valuation  of  the  estate,  and  reduce  the 
rents  where  necessary.  This  re-valuation  was  nearly 
completed.  He  would  not  depend  on  the  agreement  to 
make  the  lands  town  parks,  but  would  let  it  rest  on  the 
evidence. 

Mr.  Gore  Dacre  Cochrane,  agent  and  farmer,  valued 
the  lands  at  £13  yearly. 

In  the  case  secondly  above  entitled  the  circumstances 
were  similar,  save  that  the  tenant,  while  living  in  the 
town,  carried  on  a  trade  therein  in  leiather  and  groceries. 


The  acreage  of  her  holding  (about  400  yards  from  the 
town)  was  30a.  39p. ;  rent,  £56 ;  valuation,  £25  Ss. 

Mr.  C.  SedUy,  solicitor,  for  the  applicants. 

Dane,  for  the  landlord,  contra. 

The  following  cases  were  cited: — Adams  v,  Jonee, 
a  Ir.  L.  T.  Rep.  74 ;  Lord  Dunallg  y.  Hodgins,  lib.  18  J ; 
Chitm  V.  Beatty,  10  ib,  93;  WUson  v.  Earl  of  Antrim, 
8  Ir.  L.  T.  501. 

Decision  d^erred. 

Mr.  BeoKX..~In  these  ease%  I  have  teeervad  jad|{< 
meut  foi  the  pnrpoae  of  oonaideriiif;  whether  the  land* 
ore  town  parks  within  the  meaning  of  aeotion  6B  of  the 
Land  I>aw  Aot,  1681,  and  as  sueb  ezclnded  from  i(a 
benefits  so  fax.  as  regards  flEing  a  incUelal  rent.  In  the 
first  ease,  it  appearM  that  Ilwdy  M'Gk>waD,  the  present 
tenant,  and  Denis,  his  beotber,  were  in  oeonpation  at 
two  farms,  one  of  them  the  farm  at  present  in  dispnlie, 
and  the  other  the  adjoining  farm,  as  tenants  from  year 
to  yeaar  of  the  then  Lord  Leitrim,  in  the  year  1861.  In 
that  year  aod  np  to  1657,  joint  reoei^  were  given  tor 
the  two  holdings ;  bat  in  that  year,  the  late  Losd 
Leitrim  having  come  into  his  estate  in  185&,  a  separate 
reoeipt  was  given  ior  the  boldiacs,  and  (he  rentraiaed — 
Ibady  H'Ckiwan  being  treated  as  tenant  of  the  farm 
now  in  dispute,  Deais  M'Gowaa  retaining  the  adjoining 
farm.  There  has  been  no  obange  in  ThMy  M'Oowao'k 
tenancy  since,  save  snoaesBivs  additions  being  made  tv 
his  rent  by  the  late  Lord  Leitrim.  In  May,  1877,  an 
agieemeat  was  forced  upon  the  tenant  by  the  then. 
Barl  of  Leitrim,  by  which  the  tenaot  acknowledges  tlw 
holding  to  be  a  town  parte.  That  agreement,  I  ^oald^ 
for  my  part,  have  be«i  ioolinsd  to  treat  as  a  nnllity  on 
tiie  gionnd  of  its  having  been  obtained  by  dnress,  but  ife 
wss  not  aacessaty  for  the  Ooort  to  decide  the  point,  as 
Colonel  Olemants,  the  present  landlord,  -aeting  with 
that  high  sense  of  honoor  and  faimaas  which  has 
marked  his  dealings  with  his  teoantry  in  all  cases  which 
have  come  before  me,  has  waived  any  rights  he  might 
have  Boquiied  by  that  doonment,  and  rests  his  case  here 
CO  the  aimple  fact  as  to  wbethar  these  oaass  are  or  are 
not  town  parks,  independent  of  any  eetopfiel  on  the 
tenant's  part.  The  tenant  admittedly  livaa  in  the  town 
of  Manorhamilton,  and  is  by  trada  a  carter.  The  landa 
are  situate  about  70O  yards  from  the  town.  Bneb  being 
the  facts,  1st  ns  see  do  they  fall  withia  the  deflaiition 
of  town  parks.  Baion  Fitzgerald,  in  Lord  Dunallg  v. 
Bedgmt,  7  Ir.  L.  T.  Bep.  181,  lays  down  that  there  ara 
three  reqoiaitea  foratown  park— the  first,  that  the  land 
shonld  adjoin  acity  or  town.whiob  requisite  this  holding 
certainly  does  oomidywittt;  second,  that  it  shonld  beat  an 
inoreaaed  value,  aa  aceomtnodatioa  land,  over  and  above 
the  oedinaty  letting  value  of  lands  ooonpiad  an  a  farm  in 
the  neighfaoorhood.  Now  it  is  on  this  point,  and  this 
point  only,  that  I  enterttdaed  any  doubt  in  this  rsse  i 
can  it  be  said  this  is  accommodatian  land  I— and  this 
donbt  rose  faom  the  further  definition  given  by  Baron 
Fitsgerald  in  Lmrd  Dunallf  v.  Bodgins.  He  defines 
ooeommodation  land  to  mean  "  land  taken  by  persona 
living  in  a  oity  or  town  for  tbe  aooommodatioa  of  tlieit 
residence."  Now,  doee  this  mean  that  we  shonld  boM 
no  ease  to  be  a  town  park  in  whiiA  there  is  not  sriBcma* 
tive  evideoee  <rf  the  lands  haviag  been  taken  tor  die  par- 
pose  of  aeoommodation  lands  r*  Ithiokaok  TnOkimf. 
Beattg,  10  Ir.  L.  T.  Bep.  98,  Don.  <06,  Ghiel  Bsron  PaUso, 
after  referring  to  and  iqipBoviiie  of  the  definition  given  iu 
Lord  Dunallg  v.  ffodgins,  says :— "  I  am  not  satisfied  that 
tbe  farm  in  qneation  was  taken  or  used  for  this  purpose, 
and  I  am  of  opinion  that  the  value  the  lands  bear  is  to  be 
attributed  not  to  any  partionlar  purpose  for  which  they 
have  been  taken  or  uied  but  to  the  locality  in  which 
they  are  situate,  and  that  such  value  is  their  ordinary 
value  as  a  farm."     In  this  judgment  the  learned  Ohief 

•  Set  GaUaghtr  v.  Earl  </  Antrim,  Uon.  636 ;  Davit  v.  Sari 
of  Arran,  infra;  and  other  cues  collected  by  liie  prasent 
writer  (E.  N.  B.)  in  16  Ir.  L.  T.  «83.— {£».] 
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Bwon  «ndently  8applem«Dto  tb«  definition  in  Lord 
IhinaUy  v.  Mtdgtnt  by  the  aae  o(  the  wonU  "  or  ased." 
Indeed,  the  inoonveDienceB  which  wonid  otberwiae  arise 
are  maDifeet.  How  ie  proot  to  be  given  of  what  the  In- 
tention of  the  pMtiea  was  who  flr«t  made  the  oontiaot  1 
It  may  have  been  made  forty  or  fifty  years  ago.  Who 
shall  say  that  the  original  cootraoting  parties  intended 
the  lands,  at  the  period  of  letting,  to  be  ased  as  acoom- 
modation  or  not?  In  fact  if  this  be  the  law,  it  is 
virtnally  impossible  to  prove  that  saoh  a  thing  as  a 
town  park  exists  in  Ireland ;  and  this  portion  of  the 
Land  Act  is  a  dead  letter.  Besides,  are  we  not  coerced 
by  the  strong  and  plain  language  of  lir.  Jastioe  Keogh  in 
Wilton  ▼.  Tke  Earl  cif  Antrim,  8  Ir.  L.  T.  601 :  "  No 
donbt,  years  ago,  when  tbere  was  nothing  there  bnt 
Olenarm  Castle,  there  oonld  be  no  snob  thing  as  a 
town  park  in  existence  there,  bnt  the  world  is  every  Any 
progressing,  and  lands  that  were  not  town  parks  200 
years  ago  might  become  town  parks  by  the  fact  of  a 
town  growing  np  about  them."  For  these  reasons  the 
qnestion  I  pnt  is  in  the  langaage  of  the  Chief  Baron  in 
Ckitm  T.  Beatly — Was  this  farm  taken  or  uted  for  the 
purpose  of  the  aooommodation  of  a  residence  in  a  town 
or  dty  t  I  answer  that  it  was  so  nsed  ;  as  to  whether 
it  was  BO  taken  I  have  no  reliable  evidence.  The  third 
reqnisite  is  that  the  lands  should  be  in  the  ooenpation 
of  some  peraoD  living  in  the  city  or  town.  This  the 
tenant  admittedly  is.  Id  his  oaae,  therefore,  I  find  all  the 
teqoiaites  of  a  town  park.  That  the  lands  should  be 
"  ordinary  termed  town  parks  "  is  not  a  requisite  bnt 
merely  an  explanatory  expression  :  per  Fiti^gerald,  B., 
in  Lord  DvmaUy  v.  Bodgim.  I,  therefore,  declare  the 
lands  to  he  a  town  park,  and,  as  sncb,  we  have  no  power 
to  fix  a  judicial  rent,  and  the  originating  notice  mnst 
be  dismissed. 

In  Mary  Algeo's  case  the  facts  are  simpler.  The 
tenant,  or  her  predecessor,  seem  always  to  have  re- 
sided in  the  town,  where  she  carries  on  a  trade  in 
leather  and  groceries.  There  is  no  doubt  the  lands  were 
used  for  accommodation  of  the  residence  in  the  town, 
and  bear  an  increased  value  in  consequence.  The 
distance  is  about  400  yards  from  Manorbamilton.  This 
case  must  be  dismissed  on  the  same  grounds  as  tbe  other. 


(Before    Ujlick    Bourke,    Esq.,     Barrister-at-Law, 

£d.  W.  O'Bbibn,  and  Wm.  Davidson,  Bsqrs.) 

Datis  v.  Eabl  or  Arran. 

Dec.  7,  1881 Town  park — Accommodation   land — 

Increased  value — Rent  receipts — Offiae  books — Land  Law 
Act,  1881,*.  58(2}. 

A  tenant,  a  retired  grocer,  who  /armed  over  230  acres, 
held  land  adjoining  the  town  of  Donegal,  but  in  a  different 
townlaad.  He  Imtd  in  the  town  and  used  the  land  for 
graang  cattle,  brought  from  his  other  farms.  The  words 
^park"  and  "touju  park"  had  appeared,  under  protest 
from  him,  in  the  rent  receipts  since  1871.  The  lands  were 
described  as  "  town  parks  "  by  means  of  a  pencil  entry  in 
the  rental  dated  Ut  November,  1857  : 

Held,  that,  there  being  no  sufficient  evidence  that  ihe 
lands  bore  any  increased  value  as  accommodation  lands 
over  and  above  the  letting  value  of  an  ordinary  farm 
near  the  toion,  the  holding  was  not  a  town  park  within  the 
meaning  of  the  section  S6  (2)  of  the  LandLaw  Act,  1881. 

Application  to  have  judicial  rent  fixed  for  the  lands 
of  Mullina,  containing  4a.  3r.  S6p.,  statute  measure ; 
present  rent  £6  18s.  fid. ;  valuation,  £4. 

The  facts,  as  they  appeared  in  evidence,  are  suffi- 
ciently explained  in  the  judgment. 

Mr.  Mecrady,  solicitor,  for  the  tenant,  cited  Gallagher 
V.  Earl  of  Arran,  Don.  Bep.  586 ;  Boyd  v.  Grakam,  5 
Ir.  L.  T.  Rep.  104,  Don.  Rep.  4U6. 

Kisbey,  for  the  landlord. 

Decision  deferred. 


Mr.  BouBXB.— Tames  Davis,  the  applioant  in  this 
ease,  resides  in  the  town  of  Donegal,  has  been  a  farmer 
all  his  life,  and  is  now  farming  over  20O  statute  acres. 
fle  also  had  for  about  20  years  a  grooer's  shop  in 
Donegal,  but  he  retired  from  bnsiness  about  five  years 
ago.  In  the  year  1851  he  took  4a.  3r.  SSp.  known  as 
MoUins,  sitaate  about  half  a  mile  from  Donegal,  out- 
side the  boundary  of  tbe  town,  and  in  a  different  town- 
land  from  tbe  Town  of  Donegal.  The  yearly  rent  iu 
1851  was  £3  lOs.,  which  rent  has  since  been  raised  to 
£6  18s.  6d.  According  to  the  evidence  before  ns,  whan 
James  Davis  took  this  land  it  was  waste  land,  partly 
nsed  as  a  brick-field,  and  James  Davis  drew  soil  to  it, 
filled  np  the  holes,  levelled  and  drained  it,  and  baa 
since  nsed  it  tor  feeding  bnllocka  and  young  stock  in 
summer,  and  as  a  winterage  ;  the  stock  going  to  or 
coming  from  his  other  farms. 

By  the  agency  books  prodaoed  it  appears  that  the 
lands  were  desoribed  in  Lord  Anran's  Beutal  as 
"  Mullina"  np  to  1854  ;  the  Rental  of  1856  is  mislaid, 
but  in  the  Rental  of  1866  the  heading  for  these  lands, 
together  with  other  lands,  on  some  of  which  tenants 
reside,  is  changed  from  "  MuUins,"  and  is  given  as 
•'  Town  Parks ; "  and  this  is  eontinued  up  to  the  present 
time.  In  the  receipts  given  to  James  Davis  the  words 
"  bis  holding  "  were  always  nsed  notil  1870,  bnt  in  1870 
they  were  changed  to  "  Mullins,"  and  ia  1871  to 
"  Mullioe'  f  ark,"  and  in  1872  to  "  MnlUna'  Town  Park," 
against  which  Mr.  Davis  is  admitted  to  have  protested 
several  times. 

The  lands  are  nndoubtedly  in  the  ooenpation  of 
James  Davis,  who  lives  in  Donegid,  they  adjoin  or  are 
near  to  Donegal,  and  the  only  qnestions  we  have  to 
decide  are:  whether  tbeselands  are  snoh  as  are  ordinarily 
termed  town  parks,  and  do  they  bear  an  inoreased  value 
as  aooommodation  landa  over  and  above  the  oidinaty 
letting  value  of  lands  ooonpied  as  a  farm  1 

We  have  no  avideuoe  on  either  side  that  these  lands 
were  known  as  "  Town  Parks,"  exoept  this  alteration 
in  the  heading  on  the  Rental,  from  1856  to  the  present 
time,  and  tbe  alteration  in  the  form  of  receipts  already 
alluded  to,  and  objected  to  by  James  Davis.  No  farther 
evidence  is  given  that  these  lands  were  ordinarily 
known  as  "  Town  Parks,"  and,  therefore,  we  do  not 
consider  this  conolnaive  evidence.  We  have,  therefore, 
to  make  out  from  the  rest  of  the  evidsnoe  is  or  is  not 
this  a  town  park  f 

Are  these  aooommodation  lands  let  at  an  amount 
over  and  above  the  ordinary  letting  value  of  lands 
occupied  as  a  farm  ?  It  is  not  sufficient  that  they 
should  bear  an  increased  value  because  they  are  in  tbe 
neighbourhood  of  a  town  ;  they  must  bear  inoreasad 
value  as  aooommodation  land ;  that  is,  land  taken  bya 

Eerson  residing  in  the  town  fur  tbe  accommodation  of 
is  residence  :  Lord  Dunally  v.  Hodgins,  7  Ir.  L.  T.  Bep. 
181,  Don.  Rep.  465.  On  tbe  evidence,  it  appears  that 
when  these  lands  were  taken,  they  were  nsed  as  a  brick- 
field, portion  of  them  were  levelled  and  drained  by 
James  Davis,  were  kept  by  Um  in  grass,  were  not  nasd 
for  graising  oows  for  milking  pnrpoees,  bnt  were  kept 
for  accommodation  land  for  feeding  stock  bronghtfrom 
other  farms,  and  that  it  was  not  until  1870  that  James 
Davis,  after  he  had  filled  up  the  brick-holea  and  drained 
the  field,  was  told  that  Lord  Arran  oonaidered  it  to  be 
a  "  town  park." 

The  original  letting  value  of  this  field  of  4a.  3r.  35p. 
statute  was  70b.,  and  no  increase  waa  put  on  it  until 
1859,  being  the  time  when  Lord  Arran  commenced  a 
general  increase  of  rent  on  his  estate.  Was  this  rentot 
70s.  an  increased  rent  as  aooommodation  taken  by  a 
person  residing  in  the  town  for  the  benefit  of  bis  resi- 
dence T  We  think  tbe  lands  do  bear  an  increased  valns^ 
bat  we  are  of  opinion  that  this  is  to  ha  attributed,  not 
to  any  partiealar  purpose  for  whioh  they  may  have 
been  taken  or  nsed,  but  solely  to  tbe  locality  in  which 
they  are  situate,  and  that  snoh  value  is  their  ordinary 
value  as  a  farm  ;  and,  tbeiefore,  we  decide  that  these 
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lands  are  not  town  parka,  and  fix  £S  as  the  jadkial 
rent  and  give  tbe  tenant  bia  oosts. 

Solicitor  for  tenant :  R.  Macredy,  junr. 
Solictor  for  landlord  :  Paul  Dant. 


BiQOBB  V.  Sheu.. 

Nov.  29,  Dec.  2, 1881 Town  park — Aecommodation 

land — Sale  by  previous  tenanl — Holding  described  ia  lease 
aa  "■park  orfidd^—Land  Law  Act,  «.  58  (2). 

A  tenant  in  1864  purakased  a  holding,  wUhin  the 
toum  boundary  oj  Ballyshannon,  not  generally  known  or 
ordmarily  caUed  m  the  loaUily  a  town  park,  hit  described 
in  a  lease  of  1838  at  a  "pm'k  or  field."  The  land  was 
used  a*  accommodation  Umd  by  the  tenant,  a  biitter 
merchant,  lioing  in  the  town: 

Held,  a  town  park  withtn  the  meaning  of  the  Land  Law 
Act,  1881,  ».  58  (2). 

Application  to  have  ajudicial  rent  fixed  of  a  holding 
in  lands  of  Coolcolly,  containing  8  acres  3  roods,  statute 
measure;  present  rent,  £18  2s.  lOd. ;  valoation,  £9 
15e.  Od. 

The  material  facts  were  as  follows: — The  holding, 
distant  half  a  mile  from  Ballyahannon,  was  stated  to  be 
within  the  town  boundary,  and  rates  had  been  col- 
lected  npon  it  as  town  rates  since  1860.  Tbe  tenant 
had  been  in  occupation  for  17  years,  and  gave  £15  for 
his  interest  without  the  knowledge  of  the  landlord. 
The  tenant  was  a  butter  merchant,  and  lived  in  the 
town  of  Ballyshannon.  He  used  the  lands  in  connexion 
with  his  business  as  accommodation  lands,  mainly  for 
grasing  cattle,  but  had  broken  up  and  tilled  about  3 
roods.  None  of  the  land  was  broken  up  when  he  got 
it,  but  there  was  evidence  that  within  the  last  65  years 
it  bad  been  used  for  tillage,  meadow,  and  grazing.  The 
lands  were  not  generally  known  as,  nor  ordinarilr  called 
town  parks,  but  appeared  as  such  in  the  rate  collector's 
books.  In  a  lease  (the  lessor's  interest  in  which  had 
been  purchased  in  the  Court  of  Bankruptcy  by  the 
landlord),  dated  1st  November,  1838,  and  produced  in 
Court,  the  lands  of  which  the  holding  formed  a  part 
were  described  as  a  park  or  field,  and  in  the  advertise- 
ments of  the  sale  in  bankruptcy  thev  were  called  "  town 
parks."  Two  witnesses,  produced  by  the  tenant,  fixed 
£10  to  £11  as  their  estimate  of  the  fair  rent,  bnt  it  was 
admitted  that  some  land  close  by  produced  as  mnch  as 
£4  or  £5  per  acre  yeaily. 

Mr.  Mecredy,  solicitor,  for  the  tenant,  cited  Dah/  v. 
Scoft,  Don.  Rep.  388;  Boyd  v.  Graham,  5  Ir.  L.  T. 
Bep.  104,  Don.  Bep.  406 ;  Gallagher  v.  Earl  of  Arran, 
Don.  Rep.  536 ;  Aidam  v.  Jones,  5  Ir.  L.  T.  Bep.  74, 
Don.  Rep.  414. 

and  Boyd  v.  Gralum  did  not  apply,  as  the  tenant  re- 
sided on  the  holding ;  he  relied  on  the  lease  of  1838, 

Kitbey,  for  the  landlord,  cited  Christy  t.  Gordon, 
13  Ir.  1*  T.  Eep.  79. 

Decision  deferred. 

Mr.  BomKB. — This  holding  oonsista  of  8  aores  3  roods, 
and  the  rent  to  £18.  Alexander  Bigger,  the  tenant, 
baa  applied  to  have  bis  rent  fizad,  and  Dr.  fibeil 
has  awed  as  to  dismiss  tbe  applioation  on  the  ground 
that  this  holding  is  exoladed  from  the  Act  by  reason 
of  its  being  a  town  park. 

We  have  seen  the  lands,  and  we  have  looked  into  the 
ctMes  oited,  and  have  oarefnUy  considered  tbe  defini- 
tions of  town  parks  given  in  the  Land  Act  of  1870,  the 
Land  Law  Act  of  1881,  tbe  judgment  of  Obief  Baron 
Falles  in  Chiun  v.  Btatty,  10  Ir.  L.  T.  Bep.  98,  I>on.  Bep. 
607,  and  in  De  Moleyns's  Land  Owners'  and  Agents 
.Practical  Quide,  229.    On  the  evidence  before  as,  we  | 


have  coma  to  the  eonelnsion  that  this  holding  fulSto  tbe 
leqntrements  necessary  to  oonstitnte  town  parks.  We, 
therefore,  decide  that  this  holding  is  a  town  park,  and 
dismiss  the  applioation  with  costs. 

It  is  right,  however,  to  say  that  one  of  the  Asmtant 
OommlsaioDers  has  a  dnabt  in  the  matter,  and  would  be 
glad  U  a  farther  decision  was  taken  oa  this  case. 

Application  dismissed  with  costs. 


Reported  by  Gbobqk  H.  Smith,  Esq.,  Barrister-at-Law. 

(Before  O.  FrrzaERAU>,  Esq.,  Barrister-at-Law;  A. 

COMYN,  and  P.  Mahony,  Esqrs.) 

Muu4N  V.  Lavbhs. 

Jan.  11,  17,  1882 — Originating  notice  to  fix  judicial 
rent — Holding  formerly  held  under  lease  for  2 1  years, 

expiring  November  1,  1880 — Reclamation Building  and 

drainage  works  executed  by  tenant  during  continuance  of 
the  lease  and  subsequently — Land  Law  Act,  1881,  ss.  7, 
8,  (9). 

Where  land  was  held  under  a  lease  for  years  containing 
a  covenant  on  the  part  of  the  lessee  for  the  execution  of 
works  of  reclamation  aind  drainage,  and  works  of  this 
description  were  carried  out  during  the  continuance  of  the 
lease  and  subsequent  to  its  expiration : 

Held,  that  such  works  were,  to  the  extent  covenanted  for, 
to  be  treated  as  having  been  executed  under  the  cocenant, 
and  therefore  to  be  excluded  from  consideration  on  tlie 
question  as  to  determining  a  judicial  rent  under  the  Land 
Law  Act,  1881. 

Application  to  have  a  judicial  rent  fixed  in  respect  ot 
a  farm  of  land  in  Clare,  Co.  Tyrone,  containing  about 
39  acres,  held  by  Mullin  as  a  yearly  tenant,  subject  to 
a  rent  of  £47  per  annum. 

From  the  evidence  given  it  appeared  that  the  late 
Alice  Mullin  had  for  some  years,  prior  to  1860,  held 
these  lands  as  yearly  tenant,  at  a  rent  of  £44  per 
annum.  At  that  time  the  bulk  of  the  buildings  now 
on  the  holding  were  erected.  In  the  year  1860  an 
arrangement  was  entered  into,  by  which  a  lease  of  the 
holding  for  21  years,  from  Ist  November,  1859.  at  a 
rent  of  £47,  was  agreed  to  be  accepted.  Accordingly, 
a  lease  dated  the  9th  March,  1860,  from  John  Lavens 
to  Alice  Mullin,  widow,  and  Peter  Mullin,  was  executed, 
demising  all  that  farm  of  land,  messuage,  and  premises 
in  the  townland  of  Clare,  Co.  Tyrone,  contaming  40 
acres,  statute  measure,  or  thereabouts,  for  a  term  of 
21  years,  from  the  Ist  of  November,  1859,  at  a  yearly 
rent  of  £47.  It  reserved  all  timber,  trees,  minerals, 
quarries,  freestone,  lime,  sand,  gravel,  &c.,  and  game, 
to  the  landlord,  and  contained  the  following  covenants 
on  the  part  of  the  lessees  : — "  And  also,  that  they,  tbe 
said  Alice  Mullin  and  Peter  Mullin,  their  executors, 
administrators,  and  assigns,  shall  and  will,  within  the 
space  and  time  of  six  years,  from  the  said  1st  Novem- 
ber, I860,  fence,  hedge,  drain,  improve,  and  reclaim  a 
portion  of  the  premises  hereby  demised,  containing 
about  six  acres  of  cut-out  bog,  being  part  of  the  pre- 
mises hereby  demised,  and  make  good  pasture  land  or 
arable  land  of  the  same,  and  otherwise  improve 
and  manage  the  said  piece  or  parcel  of  cut-out  bog  and 
premises  during  the  residue  ot  the  term  hereby  granted, 
in  a  good  and  nusbandlike  manner,  and  shall  and  will 
suffiaently  maintain  and  repair,  amend,  and  keep  in 
good  and  substantial  order  ail  buildings,  windows, 
doors,  fixtures,  hedges,  gates,  ditches,  drams,  or  fences, 
when  and  so  often  as  need  shall  be;"  and  also  a 
covenant,  at  the  end  of  the  term  thereby  granted,  "  to 
leave  and  yield  up  the  premises  and  every  part  thereof. 
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and  all  improvements  made,  and  to  be  made  thereon, 
in  good  and  sufficient  order,  repair,  and  condition."  The 
tenant  and  lus  witnesses  deposed  to  additional  buildings 
having  been  erected  on  the  land,  and  to  drainage  and 
fencing  works  having  been  executed  during  the  past 
twenty  years ;  and  on  the  part  of  the  landlord  objection 
was  taken  to  the  reception  of  such  evidence  in  so  far  as 
it  dealt  with  works  ot  any  kind  done  on  the  farm  up  to 
the  1st  November,  1880,  when  the  lease  expired. 

The  Commissioners  having  determined  on  hearing 
the  evidence,  subject  to  a  discussion  afterwards  on  the 
legal  point  raised,  the  evidence  was  received  and  in 
effect  proved  that  about  Of  acres  of  the  farm  had  been 
reclaimrd  by  the  tenant  at  an  alleged  cost  of  from 
£10  to  £I2  per  acre,  and  that  a  fence  costing  about  £5 
had  been  erected  within  the  last  twenty  years,  and  some 
4  acres  drained  many  years  ago. 

[Mr.  FiTzoERAU) I  must  now  aak  counsel  for  the 

landlord  to  look  at  sub-section  9  of  section  8  of  the 
Land  Law  Act,  1881,  which  provides  that  "no  rent 
shall  be  allowed  or  made  payable  in  any  proceedings 
under  the  Act  in  respect  of  improvements  made  by  the 
tenant  or  his  predecessors  in  title,  and  fur  which,  in  the 
opinion  of  the  court,  the  tenant  or  his  predecessors  in 
title  shall  not  have  been  paid  or  otherwise  compensated 
by  the  landlord  or  his  predecessor  in  title,"  and  then  at 
section  7,  paragraph  1 ;  and  to  consider  whether  he  can 
contend  that  the  landlord  hel%  had  a  right  to  fakve 
these  improvements  included  in  this  valuation  of  the 
farm  for  the  purpose  of  fixing  a  fair  rent.] 

SmUh,  for  the  landlord -The  two  sections  referred 

to  have  no  application.  They  might  be  held  to  apply 
to  cases  where,  there  being  no  special  duty  cast  by  the 
instrument  upon  a  lessee,  he  had  voluntarily  made 
improvements  upon  his  holding  during  the  continuance 
of  the  lease,  and  such  improvements  were  suitable  to 
the  farm  and  calculated  to  increase  its  letting  value. 
But  here  the  lessees,  by  their  acceptance  of  the  lease  on 
the  9th  of  March,  i860,  must  be  held  as  in  law  admitting 
that  at  that  moment  all  that  was  then  on  the  farm  wiis 
the  absolute  property  of  the  landlord.  The  quesiion 
then  resolves  itself  into  this :  Having  taken  that  lease 
on  that  day,  what  was  the  position  of  the  lessees  on 
the  expiration  of  the  term  on  the  1st  of  Nov.,  1880, 
with  respect  to  the  premises  ?  Here  comes  in  the  con- 
sideration which  shows  not  only  that  the  sections  of 
the  Act  already  referred  to  have  no  bearing  upon  the 
facts  of  this  case,  but  that  every  particle  of  reclamation, 
beyond  three-quarters  of  an  acre,  and  all  the  build- 
ings, drainage,  and  fences  proved  to  have  been  done, 
the  tenant  had  no  right  whatever  to  have  e.xcluded 
from  the  value  of  the  holding  on  his  present  application. 
To  make  this  clear  it  is  requisite  to  point  attention  to 
the  terms  of  that  lease.  [Counsel  then  quoted  them.] 
I  submit  that  under  that  lease  the  tenant  was  bound  at 
its  expiration  to  hand  back  to  the  landlord  all  the 
buildings  then  on  it,  and  also  to  treat  6  acres  of  the  re- 
claimed land  as  having  been  reclaimed,  and  all  the 
drainage  and  fences  proved  as  having  b^n  made,  done 
under  the  special  covenant  in  the  lease  as  one  of  the 
considerations  for  the  granting  of  the  lease  originally. 
It  has  been  suggested,  on  uie  part  of  the  tenant, 
that  inasmuch  as  about  4  acres  of  the  6}  had  actually 
been  reclaimed  nnce  November,  1880,  therefore  no 
part  of  those  4  acres  could  be  held  to  be  included 
m  the  covenant.  But  this  Act  is  to  be  administered 
according  to  the  principles  of  equity,  and  one  of 
the  first  principles  of  equity  is,  that  he  who  seeks 
justice  must  do  justice.  The  lessee  was  bound  to  do 
certain  works  during  the  term  of  a  lease,  and  by  now 


giving  him  the  benefit  of  any  portion  of  those  works, 
on  the  ground  that  he  had  done,  after  the  lease  expired, 
what  he  was -bound  by  covenant  to  do  while  the  lease 
subsisted,  the  Court  would  be  aiding  him  in  taking 
advantage  of  his  own  wrongdoing,  and  thereby  confis- 
cate the  property  of  his  landlord.  Even  on  a  claim 
for  compensation  this  case  could  not  be  brought  under 
the  terms  of  sect.  7. 

Mr.  Venahla,  solicitor,  for  the  tenant,  contended  that 
the  sections  quoted  (7  and  8,  snb-sect.  9)  applied  to  this 
case,  and  that  when  it  was  clear  that  the  greater  part 
of  this  reclamation,  drainage,  Sco.,  had  been  carried 
out  after  the  lease  expired  the  tenant  was  entitled  to 
have  its  value  treated  as  an  improvement  under  these 
sections  in  which  the  landlord  was  not  entitled  to  have 
any  rent  fixed ;  that  the  work  was  outside  the  coveoant 
altogether,  and  the  third  paragraph  of  sect.  7  wis 
strongly  in  favour  of  the  tenant's  view. 

Decision  d^hrtd. 

Mr,  FnzoBBiLD.— On  the  9tb  of  Mareh,  1860,  a  leass 
of  the  farm  was  made  to  Fetat  IfnHia  and  his  raothar 
for  a  period  of  twenty-one  years,  from  1st  November, 
1859,  at  the  yearly  rent  of  £47.  By  this  lease  ths 
lessees  covenanted  to  retain  6  aores  of  land,  sad  to  viald 
up  xrassession  ot  the  farm  at  the  detormination  of  the 
term  with  all  improvements  thereon.  Peter  MaUin 
appears  to  have  reclaimed  about  7  acres,  and  to  hivs 
executed  some  other  improvements  to  which  he  deposed, 
and  all  the  buildings  on  the  farm  are  admitted  to  hivs 
been  ereoted  by  him  or  his  predeoessors.  With  referenos 
to  the  baildings  the  landlord  has  offered  do  evidenoe  to 
show  what  increase  (If  any)  they  have  made  in  the 
letting  value  of  the  farm,  and  the  evidenoe  ot  valoation 
which  he  has  produced  deals  with  the  farm  sxclosiva  of 
the  buildin(;B.  Therefore,  I  do  not  think  we  are  o»lla4 
upon  to  estimate  any  rent  on  the  tenant  in  respect  of 
those  buildinKs,  nor  have  we  taken  them  into  con- 
sideratioD.  With  reference  to  six  acres  ot  the  raolsmi- 
tion,  which  was  referred  to  in  the  covenant  in  the 
lease,  I  hold  that  in  point  of  law  that  improvement 
forms  part  of  the  consideration  of  the  lease,  and  that 
at  the  determination  of  the  same  it  became  the  property 
of  the  landlord.  We  shall  declare  the  judieial  nnt  (o 
be  £86. 

Solicitor  for  landlord :  /.  Oloeer. 

Solicitor  for  tenant :   W.  J.  VenabUi. 


COUNTY  COURT. 

(Before  R.  W^  Gambl*,  Esq.,  Q.C.) 

Bbu.  v.  M'Naxxt. 

Dec.  29,  1881 /Vacrfce— Cosft— J%s /or  mCnietimi 

to  pUmHff^i  tofieUor  friar  to  entry  of  cMl  bill 

Where  the  ataount  tuedjbr  by  an  ordinary  obS  KU  it 
tender^  be/ore  the  entering  of  the  civil  Ufi,  the  jMntif* 
toUalor  it  entitled  to  payment  of  ike  preieribed  fit  fir 
initruetitmt. 

This  was  a  civil  Inll  to  recover  £15  19s.  lid.  for  the 
nse  and  occupation  of  defendant's  holding  under  the 
plaintiff.  The  resit  was  admitted  to  be  doe,  and  wis 
tendered  with  certain  costs  to  plaintiff's  solicitor  two 
days' before  the  entry  of  the  civil  bilL  The  payment 
was  refused  on  the  ground  that  the  costs  did  not 
include  the  fee  for  instructions,  which  is  set  oat  in  the 
schedule  prior  to  the  fee  for  entry.  On  the  qnesUon, 
whether  this  fee  is  properly  chargeable,  the  case  cams 
before  the  Court. 

Mr.  R.  A.  MuUtm,  solicitor,  for  the  plaintiff. 

Mr.  A.  Qartkm,  solicitor,  for  the  derendant 

The  Jnnoc  held  that  the  plaintiff's  aolieitar  «si 
entitled  to  charge  as  against  the  defendant  the  tse  for 
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iDstrnotioDS  before  the  entry  of  the  civil  bill,  on  the 
iiroand  that  it  was  reasonable,  as  it  was  necessary  that 
a  Bolicitor  ahoald  have  instraotioDB  to  asoertaio  whether 
or  not  the  case  was  one  in  which  a  civil  bill  shoald  be 
isaaed,  and  the  fees  were  gradaatad  in  proportion  to  the 
earn  claimed,  and  withont  the  fee  for  instrnotiona  the 
temoneration  to  the  solicitor  would  be  insoffioient. 


LAND  COMMISSION. 
(Before  O'Hag^,  J.,  Litton,  Q.C,  and  J.  E,  Vbknok, 

Esq.) 

Adams  v.  Dumsbath  (2). 
Jan.  9,   11,   18,   1882 — Judicial  rent,  determination 
of— Improvements— Predecessor  in  title — Les.iee  continuing 

in  occupation  as  tenarUfrom  year  to  year Improvements 

not  compensated  for  by  landlord— Fair  rent,  how  caku' 
lated— Decision  of  Sub-Commission,  when  subject  -to 
review— Costs— L.  S"  T.  Act,  1870,  s.  4—L.  L.  Act,  1881, 
».7,8(9),  67, 

In  deternuning  a  fair  reatt,  under  the  Land  Law  Act, 
1881 ,  section  8,  the  rent  i*  not  to  be  eaUadated  on  improw- 
menUt  effected  by  the  tenant  whUe  in  occupation  of  the 
holding  wider  a  lease,  though  after  its  determination  the 
nature  of  his  tenancy  has  been  changed  by  his  continuing 
in  possession  as  tenant  from  year  to  year.  Murphy  v. 
Mahony,  14  Ir.  L.  T.  Rep.  87,  approved  and  applied. 

Where  a  Uisee  has  made  improvements  during  the  cur- 
rency of  the  lease,  and  on  his  death  devises  his  interest  to 
a  devisee  who,  instead  of  surrendering  the  possession  and 
daMng  compensation  for  the  improvements,  continues  in 
possession,  after  the  determination  of  the  lease,  as  tenant 
under  the  implied  tenancy  from  year  to  year,  arising  from 
payment  of  the  rent  subsequently,  and  afterwards  submits 
to  an  increase  of  rent  while  he  is  tenant  from  year  to  year, 
semble,  his  right  to  compensation  for  the  improvements 
effected  by  the  deceased  lessee  is  not  extinguished  under  the 
Landlord  and  Tenant  Act,  1870.  In  such  case,  in  deter- 
mining a  fair  rent,  under  the  Land  Law  Act,  I881,*«c/wn 
8  (9),  the  rent  is  not  to  be  calculated  on  such  improve- 
ments, having  regard  to  the  provisions  of  section  7  (amend- 
ing the  Act  of  1870),  the  effect  of  which  is  that,  in  con- 
struing the  Act  of  1870,  a  prior  tenant  may  be  deemed  the 
predecessor  in  title  of  a  subsequent  one,  if  in  reality  and 
substance  the  tenancy  is  derived  by  the  latter  from  the 
former,  notwithstanding  that,  by  recuion  of  determination 
or  merger  or  surrender,  the  tenancy  of  the  latter  may  not 
be  strictly  the  same  tenancy  that  was  held  by  the  former. 
Holt  v.  Lord  Harberton  (6  Ir.  L.  T.  Rep.  1),  Darragh  v. 
Murdoch  (5  U>.  38,  67),  and  MUUken  v.  Hardy  (9  ib.  79, 
Von.  Rep.  473),  distinguished. 

In  order  to  entitle  a  landlord  to  claim  rera  in  respect 
of  the  improvements  made  by  a  tenant  or  his  predecessors 
in  title,  on  the  ground  that  they  have  been  paid  for  or 
otherwise  compenmted  for  by  the  landlord  or  his  prede- 
cessors in  ttile,  within  the  meaning  of  the  Land  Law  Act, 
1881,  section  8  (9),  it  must  appear  that  something  was 
given  or  done  or  foregone  by  the  landlord  as  an  equivalent 
for  the  improvements,  the  mere  fact  of  a  tenant's  holding 
under  a  lease  not  amounting  in  itself  to  compensation  for 
improvements  made  during  the  currency  of  the  lease, 
without  any  special  circumstances:  per  O'IIaoam,  J., 
and  LiTTOK,  Q.C.  (Mr.  Vernon,  dis.). 

In  calculating  what  would  constitute  a  fair  rent,  wider 
the  Land  Law  Act,  1881,  Me  inquiry  should  be  directed  to 
ascertaining  what  annual  sum  could  a  tenant  of  ordinary 
capital,  skill,  and  intelligence  be  reasonably  asked  to  pay 
one  year  with  another  for  the  holding  as  it  stands,  with  all 
its  surrouncUngs,  regarding  the  circumstances  of  the  holding 
and  district,  and  assuming  that  the  landlord  had  the  farm 


in  his  own  possession  to  let  it  to  a  solvent  tenant ;  but  the 
competition  value  must  be  excluded  from  the  estimate,  and 
neither  should  the  personal  qualifications,  disqual^ications, 
or  condition  of  the  occupying  tenant  be  taken  into  con- 
sideration. 

The  decision  of  a  Sub-Commitsion  in  reference  to  the 
amount  of  rent  fixed,  on  a  valuation  of  the  holding,  will 
not  be  subjected  to  variation  on  appeal,  unless  it  be  shown 
that  the  Assistant- Commissioners  have  erred  in  point  of 
principle,  or  were  clearly  wrong  in  point  of  fact,  and  wiR 
not  be  disturbed  for  trifling  differences  as  to  the  amount 
of  rent  proper  to  be  determined. 

The  principle  that  costs  should  be  awarded  to  the  success- 
ful ligilant  as  a  general  rule,  is  inapplicable  to  proceedings 
under  the  Land  Law  Act,  1881 ;  but,  where  the  decision 
of  the  Land  Commission  is  appealed  from,  the  appellant, 
{f  unsuccessful,  shouUt,  as  a  general  rule,  be  vkited  with 
the  costs  of  the  appeal. 

In  this  case  both  tenant  and  landlord  appealed  from 
a  de<asion,  on  an  application  by  the  tenant  to  have  a 
jndioial  rent  fixed,  pronounced  by  Anistant-Commit- 
sioners  Greer,  Baldwin,  and  Ross,  who  reduoed  the 
rent  to  £30  ISs.  from  £36  78.  6d. 

The  circumstances,  so  far  as  material  for  the  purpose 
of  the  present  report,  are  sufficiently  explained  in  the 
judgments. 

Holmes,  Q.C.  (with  him  Orr  and  Overpul),  for  Um 
landlord.* 

Dodd,  for  the  tenant. 

Judgment  reserved. 

O'HiOAH,  J. — ^This  ease,  the  first  appeal  which  has 
been  heard  before  as,  js  one  of  the  greatest  import- 
anoe.  The  boldiuK  is  not  an  extensive  one,  nor  does 
the  qaeetioa  of  valae  of  itself  praaent  mnoh  difficulty. 
Bat,  it  Bo  bappena  that  several  cJ  the  most  aerioae 
and  most  debated  qaestioas  of  law  which  have  been 
mooted  on  the  oonsbTuotion  of  the  Land  Act  of  1881, 
require  deoiaion  in  this  case,  I  regard  this  as  a 
fortunate  ciroumstanoe,  iaasmnoh  as  an  opportunity 
will  be  given  not  by  our  decision  alone,  but,  as  we 
trust,  by  that  of  the  Ooart  of  Appeal,  of  setting  soma 
of  theae  questions  at  rest,  ana  of  determining  the 
prinoiplea  in  regard  to  them  upon  which  our  ooorts 
maet  in  future  act.  The  facts  of  the  oaae  lie  within  a 
abort  oompaes.  The  holding  oonsiBts  of  42a.  Ir.  5p. 
statute  measure,  which  may  he  divided  into  two  parts, 
one  containing  20a.  2r.  21p.  Irish,  or  a  little  more  than 
33a.  statute,  formerly  held  under  a  lease,  which  expired 
in  1875,  and  of  about  9  statute  acres  of  bog,  taken  from 
time  to  time  by  the  tenant  since  the  expiration  of  the 
lease.  In  the  year  1842  the  20  acres  Irish  were  in  the 
possession  of  a  man  named  James  M'Kee.  The  land- 
lord was  the  then  Earl  of  Monntcashel.  In  that  year 
liord  IVIountoaehel  thought  it  right  to  have  the  holdiuKa 
of  the  tanaots  valued,  with  the  view  of  granting  leases 
to  them.  It  has  cbanoed  that  one  of  the  gentlemen 
engaged  in  the  valuation,  Mr.  Raphael,  survives,  and 
has  been  a  witneas  in  the  present  case.  Mr.  Raphael 
has  given  us  the  details  of  the  then  valuation,  field  by 
field,  amonnting  in  the  aggregate  to  £26  lis.  6d.  No 
lease  was  executed  for  more  than  three  years  afterwards, 
and,  in  the  meantime,  M'Eee  built  a  good  bouse  on  the 

*  At  the  opening  of  the  cage,  O'Hagan,  J.,  said— We  have 
conaidered  as  to  what  would  be  the  best  method,  both  as  regards 
expedition  and  a  satisfactory  result,  of  hearing  those  appeals, 
and  we  have  come  to  the  conclusion  that  the  best  way  will  be 
to  treat  them  aa  a  rehearing — that  is  to  say,  the  tenant  malcea 
his  case,  and  then  the  landlord  makes  hts  case ;  but  we  think 
it  will  be  better,  upon  the  whole,  to  dispense  with  any  opening 
statement.  The  cases  speak  for  themselves  in  nine  case*  oat  of 
ten.  We  shall  therefore  bear  the  evidence,  and  at  the  condnsion 
of  the  case  we  will  hear  whatever  obdervalioos  cooowl  have  to 
make. 
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holding,  partly,  u  it  appears,  with  the  materials  of  an 
older  and  inferior  hoase,  which  he  took  down. 
Although  the  new  house  was  bailt  two  years  before  the 
date  of  the  lease,  yet  it  is  adnutted  that  the  lease  was 
spoken  of  and  oontemplated.  The  lease  itself  bears 
date  the  2ad  of  Maroh,  1846.  It  is  from  the  Earl  of 
Monntoashel  to  James  M'Eee,  for  the  terpi  of  30  years 
from  the  lat  of  November,  1815,  at  the  rent  of  ^26  lis. 
6d.  It  oontains  the  nsnal  covenants  to  keep  the 
premises  in  repair,  and  to  render  them  np  at  the  end 
of  the  term.  It  contains  a  covenant  against  alienation, 
but  no  other  special  clause.  In  the  October  of  the  same 
year  M'Kee  sold  and  conveyed  the  holding  comprised  in 
the  lease  to  John  Adams,  father  of  David  Adams,  the 

S resent  tenant,  for  a  sum  of  £240.  Adams,  the  father, 
led  thirteen  yean  ago,  and  the  land  came  through 
him  to  his  son.  Improvements  were  n^ade  both  in  the 
lifetime  of  the  father,  and  after  his  death  by  the  present 
tenant.  These  improvements  consisted  of  additions  to 
the  buildings,  and  of  recUmation  of  waste  lands,  and 
lh«  making  of  a  farm  road.  The  lease  expired  in 
November,  1876.  Other  leases  on  the  estate  expired 
at  the  same  time,  and  a  revaluation  took  place.  Hr. 
Baphael,  who  bad  taken  part  in  the  valuation  of 
1842,  was  once  more  the  valuer.  He  valued  the  lands 
whicdi  had  been  in  lease  at  £31  17s.  6d.,  a  valuation 
which,  as  he  stated,  excluded  all  improvements  what- 
soever, 80  as  to  render  it  a  rent  which  the  tenant  ought 
to  pay  irrespective  of  the  improvements  executed  npon 
the  holding.  Adams  had,  from  time  to  time,  taken 
portions  of  bog  at  rents  amounting  in  the  aggregate  to 
£4  IDs.,  so  that  hisrent  altogether  became  £86  7e.  6d.,  at 
which  amount  it  stood  until  the  decision  of  the  Bub- 
Commission,  from  which  this  is  an  appeal.  The  Sab- 
Oommission  fixed  the  iudicial  rent  at  £30  16s.,  and  we 
have  now  to  decide  whether  this  jadioial  rent  ought  to 
any,  and  if  so,  to  what  extent,  to  be  varied.  But,  before 
approaching  the  question  of  the  fair  rent,  there  arises 
the  discussion  of  the  principles  upon  which  the  rent  is 
to  be  estimated,  and  first  amopgst  these  the  contro- 
versy how  far  improvements  effected  by  the  tenant  are 
to  be  excluded  in  estimating  such  rent. 

Mr.  Holmes  submitted  to  us  certain  legal  propositions 
on  the  part  of  the  landlord  ia  tbis  and  other  oases  of 
Mrs.  Dunseath,  which,  as  applied  to  the  present  case, 
are  as  follows:— (1)  That  the  landlord  is  entitled  to 
rent  in  respect  of  all  improvements  made  previous  to 
the  expiration  of  the  lease  in  1875,  Inasmuch  as  such 
improvements  were  not  made  by  the  teaant  or  his  pre- 
decessors in  title.  ^2)  If  the  court  declined  to  accede 
to  his  first  requisition,  that  the  landlord  is  entitled 
to  rent  in  respect  of  all  Improvements  made  dnriug 
the  ourrency  of  the  lease,  except  those  made  by  the 
present  tenant  himself,  inasmuch  as  his  predecessors 
In  occupancy  were  not  bis  predecessors  in  title.  (3) 
If  the  court  declined  to  accede  to  requisitions  1  and  2, 
then  (a)  that  the  landlord  was  entitled  to  rent  in 
respect  of  all  improvements  made  prior  to  the  making 
of  the  lease  of  1846 ;  and  (A)  that  the  landlord  is 
entitled  to  some  rent  in  respect  of  improvements 
made  during  the  currency  of  the  lease,  on  the  ground 
that,  under  the  Ist  clause  of  seclioa  4  of  the  Act  of 
1870,  some  deduction  muist  be  made,  in  ascertaining 
the  tenant's  interest  in  such  improvements,  from  the 
value  thereof,  and  npon  the  further  ground  that,  by 
holding  under  lease,  he  has  been,  if  not  altogether,  to 
some  extent  compensated  for  his  improvements.  I 
now  proceed  to  consider  those  propositions  of  law. 

Mr.  Holmes's  first  requisition  amounts  to  a  demand 
on  the  part  of  the  landlord  of  rent  in  respect  of  all 
improvements  made  prior  to  the  expiration  of  the  lease 
of  1845,  and  the  legal  ground  is  that  these  improve- 
ments were  not  made  by  the  tenant  or  his  predecessors 
in  title.  But  it  was  proved  in  the  case,  and  oonld  not 
be  contested,  that  some  of  the  improvements  were  made 
by  David  Adams  himself,  the  presen  t  tenant.  The  words 
of  the  9th  Bab-seotion  of  aeotiou  8,  of  the  Act  of  1881, 


are  that  "  no  rent  shall  be  allowed  or  made  payable  in 
any  proceedings  under  this  Act  in  respect  of  improve- 
ments made  by  the  tenant  or  his  predecessors  in  titl«." 
Is  it  to  be  seriously  argued  that  David  Adams  is  to  be 
chai^ged  with  rent  in  respect  of  improvements  made  by 
himself  while  in  occupation  of  the  land  as  tanaot, 
beoause  his  tenancy  under  the  lease  has  expired,  and 
he  is  now  in  possession  under  a  tenancy  from  year  to 
y^ar,  arising  on  the  termination  of  the  lease?  In  the 
course  of  the  argument  I  called  Mr.  Holmes's  attention 
to  the  case  of  Murphy  v.  Uakony,  decided  by  Mr.  Jastioa 
LawBOU ,  and  reported  in  14  Irith  Laa  Timet  ReporU,  87. 
That  eminent  judge  held  that,  under  the  Act  of  1870, 
changes  in  the  nature  of  the  tenancy  did  not  affect  the 
right  of  the  tenant  who  had  made  them  to  claim  for 
improvements.  That  decision  is  an  express  authority 
on  the  construction  of  similar  words  in  the  Act  of  138L 
I  pass  now  to  the  second  of  Mr.  Holmes's  proposi- 
tions, which  is  of  a  more  serious  complexion.  He  calli 
on' us  to  hold  that  the  landlord  is  entitled  to  rent  in 
respect  of  all  improvements  made  during  the  eurrenoj 
of  the  lease,  except  those  made  by  the  present  tenant 
himself,  upon  the  ground  that  his  predecessors  in  oeea- 
panoy  were  not  his  predecessors  in  title.  To  sattsin 
this  proposition  he  chiefly  relied  on  the  well-known 
case  otffolt  v.  Lord  BarberUm,  6  Ir.  L.  T.  Rep.  1.  That 
was  a  case  arising  under  the  6th  section  of  the  Act  of 
1870,  which  provides  that  where  either  a  landlord  or  a 
tenant  is  desirous  of  preserving  evidence  of  improTe- 
ments  made  by  himself  or  his  predecessors  in  title,  he 
may  register  those  improvements  in  the  prescribed 
manner.  John  Holt  had  been  tenant  from  year  to  year 
to  Lord  Harberton  of  364  acres  of  land,  and  in  the  year 
1842  he  built  a  subitautial  honse  upon  the  lands,  at  a 
considerable  outlay,  lu  the  year  1844  Lord  Harberton 
granted  him  a  lease  not  only  of  those  lands,  but  of  91 
acres  in  addition,  of  which  Holt  had  not  previonsly 
been  in  possession,  and  gave  bim  a  lease  of  the  entire 
at  a  less  rent  than .  had  been  previously  paid  for  ths 
portion,  he  had  held;  and  it  was  admitted  that  tbis 
lease  was  so  given  in  consideration  of  the  tenant's 
outlay  in  building  the  house.  Holt  the  lessee,  having 
died,  his  son,  who  became  entitled  to  the  lease,  claimed 
to  register  the  house  as  an  improvement  against  ths 
landlord.  It  was  held  by  the  Court  of  Land  Appeal,  con- 
sisting of  eleven  judges,  that  he  could  not  do  so.  It  is  a 
case  of  the  very  highest  authority,  to  which  every  court 
in  this  country  must  explicitly  bow,  but  I  am  bonnd  to 
say,  it  seems  to  me  not  to  have  decided  the  abstract  prin- 
ciple contended  for.  Lord  O'Bagan,  the  then  Lord 
Chancellor,  said  that  all  former  title  to  the  lands  and 
the  improvements  npon  them  had  been  surrendered 
and  done  away  with  by  the  acceptance  of  the  lease, 
and  there  was  no  other  title  to  which  the  son  oonld  be 
deemed  a  successor,  but  the  title  under  it.  Unqnes- 
tionably,  under  the  circumstances  of  that  case,  all 
former  title  had  been  surrendered  and  done  away 
with,  it  being  taken  as  assumed  that  the  new  lease  was 
granted  in  consideration  of  the  circumstance  of  the 
dwelling-house  having  been  erected.  Chief  Biroo 
Pigot,  of  whose  high  legal  attainmente  it  is  hardly 
necessary  for  me  to  speak,  distiuctly  stated  that  ha 
based  his  judgment  upon  the  transactions  which  occur- 
red when  the  new  lease  was  granted,  and  be  expressly 
guarded  himself  against  being  supposed  to  take  any 
general  view  which  would  limit  the  oonstmction  of  the 
Act  His  words  are  these—"  I  do  not  consider  myself 
at  liberty  to  speonlate  on  the  intentions  of  the  Legisla- 
ture. I  am  to  take  what  the  Legislature  baa  said,  when 
the  Act  describes  the  persons  by  whom  the  improve- 
mente  must  be  made.  The  statute  treato  the  person 
claiming  as  a  person  who  is  to  have  compensation  for 
all  improvements  npon  his  holding,  made  by  him  or  his 
predecessors  in  title.  Are  we  at  liberty  to  add  to  theie 
words  the  words  following,  that  is  to  say,  '  at  a  time 
when  he  or  they  held  the  premises  on  which  the  tm- 
provementa  were  made,  and  under  the  same  title  under 
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which  ha  holds  them  when  the  claim  is  made '  ?  I  do 
Dot  think  it  aeoessary  to  ooaeider  and  decide  that  qaesi 
tion.  I  do  not  oousider  myself  in  the  preeeat  case 
bonnd  to  determine  that  the  statate  is  to  be  read  as  if 
thoM  or  equivalent  words  had  been  inserted  by  the 
Legislatare,  which  has  omitted  them  in  both  these 
sections." 

There  are  two  other  oases  to  be  considered— rone 
prior,  and  the  other  sabaeqaent  to  that  case.  The 
former  is  the  case  of  Marragh  v.  Murdock,  5 1,  L.  T.  B.  38, 
67.  It  was  a  olaim  for  compensation  for  improvements 
ander  the  Act  of  1870.  The  father  and  grandfather  of 
Darragh,  the  claimant,  had  been  in  oooapation  of  the 
farm  for  nearly  one  handred'  years.  Darragb's  father 
bold  them  by  a  lease  for  his  own  life,  which  expired  in 
Jane,  1866.  The  claimant  Darragh,  the  son,  on  his 
father's  death,  entered  into  possession  of  the  farm,  and 
remained  in  anoh  possession  nntil  Kovember,  1867.  In 
that  month  an  agreement  was  entered  into  between 
Hr.  Hordock,  on  the  one  band,  and  Darragh,  and  two 
Boreties  for  him  named  Eirk  and  Sloaue  on  the  other, 
by  which  Mnrdock  agreed  to  let  to  the  three  conjointly 
the  farm  for  a  year  certain,  from  the  1st  November, 
1867,  at  the  rent  of  £32  16a.  9d„  an  increase  npon  the 
former  rent,  tbey  agreeing  to  give  ap  possession  at  the 
end  of  the  year,  and  to  pay  for  any  depreciation  of  the 
lands.  It  was,  also,  provided  that  Mnrdock  might  at 
any  time  enter  npon  the  farm  and  lay  down  materials 
for  building.  In  the  mouth  of  November,  1868,  a 
similar  agreement  was  made  for  another  year.  In 
Kovember,  1869,  a  like  agreement  was  also  made.  In 
May,  1870,  a  notice  to  quit  was  served,  which  expired 
in  the  November  of  that  year,  when  an  ejeotment  was 
brooght.  Darragh  tberenpon  claimed  under  the  Act  of 
1870^  in  respect  of  improvements  made  by  his  father 
upon  the  holding.  The  learned  Chairman  of  the  Connty 
of  Antrim  held  that  he  was  not  entitled  to  compensa- 
tion in  respect  of  these  improvements  on  the  ground 
that  his  father  was  not  his  predecessor  in  title.  This 
decision  was  apbeld  by  Mr,  Justice  Fitzgerald  on  ap- 
peal. The  latter  e.'xpresaed  himself  as  follows : — "  Upon 
the  question  of  law  in  this  case  I  entertain  no  doubt. 
The  claimant  is  not  snch  a  successor  as  is  recognised 
by  the  Act.  I  should  be  slow  to  hold  that  continuity 
of  possession  and  title  would  be  broken  by  a  mere  in- 
crease of  rent,  but  this  case  is  wholly  different.  The 
claimant's  predecessor  held  under  a  lease  which  ex-, 
pired  with  himself.  The  claimant  then  having  acquired 
a  tenancy  from  year  to  year,  entered  into  a  totally  new 
arrangement  with  the  landlord,  under  which  the  term 
and  the  rent  were  altered.  It  is  dear  that  the  landlord 
wanted  the  farm  for  building  ground,  and  took  it  np  for 
this  pnrpose.  It  was  expressly  provided  by  the  agree- 
ment made  in  1867  that  the  claimant  was  only  to  be 
tenant  for  a  year,  and  that  at  the  end  of  the  year  pos- 
session was  to  be  absolutely  given  np,  and  the  land- 
lord to  resume  possesaioo,  as  he  bad  a  tight  to  do. 
To  talk  of  continuity  of  possession  is  quite  oat  of  the 
question,  as  in  1867  a  new  title  in  every  partionlar  was 
created."  I  do  not,  of  course,  venture  to  question  the 
authority  of  a  case  so  decided.  But  what  is  the  case  ? 
The  lease  daring  which  the  improvements  had  been 
execated  expired  with  the  life  of  the  lessee  who  made 
them,  and  at  no  moment  of  time  did  the  claimant  re- 

S resent  or  succeed  to  the  title  of  his  father.  As  the 
kw  then  stood  the  lands,  with  all  the  improvements 
npon  them,  became  absolutely  vested  in  the  landlord, 
and  the  claimant  made  three  snocessive  agreements  for 
taking  the  lands  for  a  time  oertain. 

I  DOW  turn  to  the  case  which  followed  Bolt  v,  Barber- 
Urn.  It  is  the  case  of  Milliken  v.  Bardy,  also  heard  be- 
fore the  Chairman  of  the  County  Antrim  :  9  Ir.  L.  T. 
B.  79.  The  case  was  this:— On  the  21st  April,  1832, 
Joseph  Wallace  had  executed  to  William  Terlford  a 
lease  of  the  holding  for  one  life  or  thirty-one  years,  at 
the  rent  of  £27  68.  There  was  a  covenant  to  expend 
£100  in  boilding  a  dwelling-hoase.    The  estate  of  Wal- 


lace, the  lessee,  devolved  first  upon  agentleman  named 
Hill  Hamilton,  and  then  upon  Mr.  Hardy,  the  respon- 
dent. The  lessee's  interest  became  vested  by  assign- 
ment in  William  Walker,  and  the  then  landlord,  Mr. 
Hill  Hamilton,  having  obtained  judgment  against 
Walker,  and  issued  an  execution  on  foot  of  this  judi;- 
ment,  the  lessee's  interest  in  the  premises  was  in  1864 
sold  by  the  sberifF  to  George  Milliken,  the  claimant's 
testator.  In  the  month  of  May,  18d4,  George  Milliken 
took  from  Mr.  Hamilton  a  new  lease  for  the  term  of  12 
years  from  lat  November,  1862,  at  an  increased  rent 
of  £30  12s.  Id.,  that  increased  rent  to  commence  im- 
mediately— that  is  to  say,  from  the  Ist  May,  1854. 
George  Milliken  afterwards  died,  having  bequeathed 
his  farm  to  Milliken,  the  claimant.  On  the  termination 
of  the  lease  in  November,  1874,  an  ejectment  was 
brought,  and  thereupon  a  laud  claim  was  filed  by  the 
tenant  claiming  in  respect  of  improvements  executed 
by  Terlford  and  his  asaiguees  prior  to  the  lease  of  1854, 
The  learned  chairman,  Iiolding  that  the  lease  of  1854 
operated  as  a  snrrender  by  operation  of  law  of  any 
existing  lease,  tbonght  the  case  was  governed  by  the 
oases  of  Holt  v.  Barberton  and  Darragh  v.  ifurdodc.  His 
decision  was  upheld  on  appeal  by  tbe  Chief  Justice  of 
the  Common  Pleas  :  Don.  Rep.  478.  "  Morris,  C.J., 
held,  on  the  authority  of  Bolt  v.  Barberton,  that  the 
claimant  was  not  entitled  to  compensation  for  improve- 
ments executed  prior  to  tbe  new  lease  in  1854.  Th« 
lessee  of  the  1832  lease  was  not  the  predecessor  in  title 
of  the  present  claimant.  Predecessor  in  title  does  not 
mean  predecessor  under  another  title,  but  predecessor 
in  the  same  title," 

Now,  in  this  case  also  the  claimant  had  never  for  a 
moment  of  time  been  possessed  of  the  estate  which 
existed  in  the  lands  at  the  time  the  improvements 
claimed  for  were  made.  It  was  assumed  throughout 
the  case  that  the  lease  of  1832  was  surrendered  and 
gone  by  the  acceptance  of  the  lease  of  1854,  and  the 
claimant  never  had  any  title  save  to  tbe  latter  lease 
alone.  Bat,  does  it  flow  from  any  of  these  decisions 
that  if  a  father,  the  lessee  uqder  a  lease,  makes  valu- 
able improvements  and  then  dies,  bequeathing  the 
lease  to  his  son,  and,  if  the  son,  on  the  termination  of 
the  lease,  instead  of  at  once  surrendering  the  possession 
and  claiming  compensation  for  the  improvements,  con- 
tinues on  as  tenant  under  the  implied  tenancy  from 
year  to  year,  arising  froo)  payment  of  rent  after  the 
expiration  of  a  lease,  that  by  his  doing  so  his  right  to 
compensation,  which  undonbtedly  existed  at  the  end 
of  the  lease,  is  absolntoly  gone  and  forieitod.  I  confess 
I  do  not  think  such  a  consequence  flows  either  from  the 
decisions  or  from  any  words  in  the  statute  of  1870,  and 
I  conceive  it  to  be  opposed  to  the  spirit  and  intention 
of  that  statate.  Then  suppose  the  same  person  to  sub- 
mit to  an  increase  of  rent  whilst  he  is  tenant  from  year 
to  year,  would  that  circnmstance  make  such  a  difference 
as  to  debar  him  from  compensation  for  the  improve- 
ments in  qaestion  ?  In  my  opinion,  it  would  not.  The 
tenancy  itself  is  not  changed  by  an  increase  of  rent,  I 
should,  therefore,  be  of  opinion  that  in  the  present  oase 
David  Adams  might,  on  quitting  his  holding,  olaim 
compensation  in  respect  of  improvements  on  his  holding 
made  by  his  father  as  being  his  predecessor  in  title. 
Such  is  my  opinion  on  the  construction  of  the  Act  of 
1870.    And  it  follows,  in  my  opinion  (apart  from  the 

Question  of  compensation  by  the  landlord,  with  which 
shall  deal  hereafter),  that  under  sec.  8,  sub-seo.  9,  of 
the  Land  Act  of  1881,  no  rant  should  be  allowed  or 
made  payable  in  respect  of  those  improvements.  Bat 
there  is  a  further  question,  namely — whether  the  7th 
section  of  the  Act  of  1881  can  be  oonsidered  as  in  any 
way  affecting  the  construction  of  seo.  8,  sub-sec.  9,  of  tbs 
same  Act.  The  7tb  section,  so  far  as  is  material,  is  as 
follows  :— 

"  A  tenant  on  quitting  a  holding  of  which  he  is  ten- 
ant shall  not  be  deprivM  of  his  right  to  receive  oom- 
pensation  tor  improvements  ander  tbe  Landlord  and 
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Tenant  (Iteland)  Act  of  1870,  by  reason  only  at  the 
determination,  by  iorrender  or  otherwise,  of  the  tenancy 
Rnbaiating  at  the  time  when  anoh  improvementa  were 
made  by  anoh  tenant  or  hie  predeoeasors  in  title,  and 
the  acoeptanoe  by  him  of  a  new  tenancy. 
'  "  Where  in  tracing  a  title  for  the  parpose  of  obtaining 
oompenaatlon  tor  improvements  it  appeara  that  an  out- 
going tenant  has  anrrendered  hia  tenancy  in  order  that 
some  other  peraon  may  be  accepted  by  the  landlord  aa 
tenant  in  hia  place,  and  sneh  other  peraon  ia  so  accepted 
aa  tenant,  the  oatgoing  tenant  shall  not  be  precluded 
from  being  deemed  the  predecessor  in  title  of  the  in- 
coming tenant  by  reason  only  of  snch  sarrender  of 
tenancy  by  him.  The  oonrt  in  adjadicating  on  a  claim 
for  compensation  for  improvements  made  before  any 
inch  change  of  tenancy  or  of  tenants  shall  take  into 
consideration  all  the  drcnmatancea  under  which  anoh 
change  took  place,  and  ahall  admit,  reduce,  or  disallow 
altogether  anoh  claim  as  to  the  court  may  seem  jast." 

This  aeotion  was  plainly  intended  to  meet  what  was 
■apposed  to  have  been  decided  in  Holt  v.  Sarberton.  It 
parporta  to  provide  for  the  twofold  case^first,  the  caae 
of  the  determination,  by  surrender  or  otberwise,  of  the 
tenancy  subsisting  at  the  time  when  the  improvements 
were  made  by  the  tenant  or  hia  predecessor  in  title, 
and  the  acceptance  by  him  or  them  of  a  new  tenancy ; 
and  secondly,  for  the  case,  common  especially  in  Ulster, 
of  a  tenancy  being  tranaferred,  not  by  assignment,  bat 
by  sarrender  of  the  old  tenancy  and  the  creation 
of  a  new  one  in  the  person  of  the  new  tenant  Bat 
eertainly,  if  we  assume  that  before  the  passing  of 
the  Act  the  term  "  predecessor  in  title"  had  acquired 
a  definite  oonstractlon,  and  that,  according  to  this 
construction,  no  person  could  be  deemed  a  pre- 
decessor in  title  whoae  tenancy  had  determined  or 
been  sarrendered,  and  a  new  tenancy  accepted  by 
him  before  the  tenant  who  claims  compenaation  had 
become  tenant,  and  if  the  same  constrnotion  is  to  be 
applied  in  interpreting  section  7,  it  appears  to  me  that 
the  first  paragraph  of  that  section  is  deprived,  not  only 
of  all  efficiency,  bat  of  all  meaning.  Take  a  case  such 
as  Millikin  v.  Hardy.  It  the  same  case  arose  now,  and 
if  the  claimant  relied  on  the  change  of  the  law  effected 
by  section  7,  he  might  be  answered  in  this  way — "  Under 
section  7,  in  order  to  entitle  you  to  claim  for  improve- 
roents,  the  person  by  wbom  the  improvements  were  made 
must  have  been  yt.ur  predecessor  in  title,  which  the  per> 
■on  who  made  the  improvements  for  which  yoa  claim  was 
not."  Therefore,  to  give  an  intelligible  oonstroction  to 
the  first  paragraph  of  the  section,  it  is  necessary  to  read 
the  words  "  predecessors  in  title"  as  if  they  meant  "  those 
who,  bat  for  such  surrender  or  merger,  would  have  been 
his  predecessors  in  title,"  or  some  words  to  that  effect. 
The  second  paragraph  is  more  clearly  worded,  and  under 
it  when  a  tenant  surrenders  bin  tenancy,  in  order  tbat 
another  may  become  tenant  in  his  plaee,  the  former  may 
be  deemed  the  predecessor  in  title  of  the  latter,  notwith- 
standing the  sarrender.  It  is  to  be  observed  that  in  both 
paragraphs  the  words  "  by  reason  only"  are  used,  show- 
ing that  there  may  be  attendant  circumstances  which 
might  operate  to  bar  the  claim  for  compensation,  and  the 
concluding  paragraph  of  the  section  expressly  enacts 
that  all  the  circamstances  under  which  the  change  took 
place  shall  be  taken  into  consideration  towards  the  ad- 
mission, redaction,  or  disallowance  of  the  claim.  I  am 
of  opioioii  tbat  the  effect  of  the  7th  section  taken  in  its 
entirety  is,  tbat  in  construing  the  Act  of  1870  a  prior 
tenant  may  be  deemed  the  predecessor  in  title  of  a  sub- 
sequent one,  if  in  reality  and  substance  the  tenancy  is 
derived  by  the  latter,  from  the  former,  notwithstanding 
tbat  by  reason  of  determination  or  merger  or  surrender 
the  tenancy  of  the  latter  may  not  be  strictly  the  same 
tenancy  tbat  was  lield  by  the  former. 

We  have  now  to  consider  what  bearing,  if  any,  the  7  h 
'  sectioD  baa  on  the  8tb.  Sub-section  1  of  the  8th  section 
directs  tbat  in  fixing  a  fair  rent  regard  shall  be  bad  to 
the  interests  of  the  landlord  and  tenant  respectively,  and 


to  the  circumstances  of  the  case,  holding,  and  district. 
Under  tbat  sub-section  it  Is  clear  tbat  regard  must  be 
had  to  the  interest  of  the  tenant  in  snch  improvemeots 
as  he  would  be  entitled  to  compensation  for  under  the 
Act  of  1870,  as  amended  by  section  7  of  the  Act  of  1881. 
Therefore,  if  improvements  had  been  made  by  a  person 
who  would  not  have  been  deemed  a  predeoessor  in  tiila 
according  to  the  deohtona  on  the  Act  of  1870  to  which  I 
have  referred,  but'  who  would  be  deemed  such  prede- 
cessor in  title  noder  section  7  of  the  Act  of  1881,  the 
interest  of  the  tenant  In  those  improvement*  mast  be  liad 
regard  to.  Then  after  the  iatervening  sub-sections  comes 
sub-section  9,  enacting  that  no  rent  should  be  made  pay- 
able in  respect  of  improvements  made  by  the  tenant  or 
bis  predecessors  in  title  noless  compensated  for  by  the 
landlord.  Are  we  to  read  the  words  "  predecessors  in 
title"  here  in  their  strict  technical  signification  aa  if 
section  7  had  not  been  passed  T  If  so,  this  eonseqaence 
would  follow :  Suppose  a  tenant  to  have  made  improve- 
ments, and  desiring  to  sell  bis  tenancy  to  another,  effected 
such  sale  by  way  of  assignment,  bis  assignee  could  not, 
in  fixing  a  fair  rent,  be  charged  with  any  rent  in  respect 
of  those  improvemeots ;  but  if,  on  the  other  band,  he 
carried  out  the  sale  by  the  metbiDd  so  common  espceiaUy 
in  the  North  of  Ireland  of  having  the  vendee  entered  aa 
tenant  in  the  books  of  the  estate,  thereby  effecting  a 
surrender  of  bis  tenancy  by  act  and  operation  of  law, 
in  tbat  case,  although  the  object  arrived  at  was  identical, 
the  iocoming  tenant  could  be  fixed  witb  rent  in  respect 
of  the  improvements  of  his  predecessor,  because  in  strict- 
ness of  law  he  was  not  bis  predecessor  in  title.  Such  it 
is  contended  is  the  construction  to  be  put  apon  the  worda 
"  predecessor  in  title"  under  sub-section  9  of  section  8  of 
the  Act  of  1881,  althongb  it  is  conceded  that  section  7  of 
the  same  Act  makes  It  otherwise  if  compensation  were 
sought  for  under  the  Act  of  1870.  This  seems  to  me  to 
lead  to  great  difScalty.  By  the  last  paragraph  of  a.  57 
of  the  Act  of  1881  it  is  provided  that— 

"  Any  words  or  expressions  in  this  Act  which  are  not 
hereby  defined,  and  are  defined  in  the  Landlord  and 
Tenant  (Ireland/  Act,  1870,  shall,  nnless  there  is  seme- 
thing  in  the  context  of  this  Act  repngnant  thereto,  have 
the  same  meaning  as  in  the  last-mentioned  Act ;  and  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  except  in  so 
far  as  the  same  is  expressly  altered  or  varied  by  this  Act 
or  is  inconsistent  therewith,  and  this  Act  shall  be  con- 
strued together  as  one  Act." 

No  defiaition  of  the  term  ■<  predecessors  in  title, "  ia 
given  by  either  Act,  but  construing  the  Acts  as  one  Act, 
and  fiodiug  that  by  section  7  of  the  Act  of  1881,  the 
words  "  predecessors  in  title,"  obtain  sa  regards  the  Act 
of  1870,  a  constrnction  which  looks  to  the  aubataooe  and 
reality  of  the  succession,  and  not  its  merely  technical 
form,  why  should  we  not  give  the  same  conatrnotion 
when  dealing  with  the  very  next  section  of  the  Act  of 
1881.  In  my  opinion,  on  the  soundest  principles  of  the 
construction  of  statutes  we  are  at  liberty  to  do  so.*  Let 
as  suppose  that  the  Act  of  1870  had  been  differently  con- 
strued, and  had  been  held  to  embrace  (as  was  sn^ested 
by  Chief  Bsron  Figot),  not'  only  those  who  bad  been  io 
possession  of  precisely  the  same  estate,  but  those  who  had 
substantially  been  the  predecessors  of  the  daimant  in 
the  holding,  though  the  actual  tenancy  which  they  held 
bad  been  determined  by  surrender  and  acceptance  of  a 
Dew  tenancy,  in  tbat  case  mast  not  a  similar  ioterpieta- 
tion  have  been  put  apoo  the  words  io  section  8,  sab- 
section  9  of  the  Act  of  1881  ?  Bat  if  instead  of  judicial 
decision  we  hive,  in  section  7  of  the  Act  of  1881,  what  is 
tantamount  to  a  statutory  interpretatioo  of  the  Act  of 
1870,  shonid  not  the  same  principle  be  applied  T 

I  know  It  baa  been  stated,  and  has  in  the  present  case 
been- urged  as  an  argument  against  this  view,  tbat  snch 
a  construction  would  sweep  away  from  the  landlord's 
rent  all  improvements  tbat  from  time  immemorial  had 
been  executed  on  the  soil,  and  leave  nothing  subject 

•  See  16  Ir.  L.  T.  621.— (E.  K.  B.,  BJ.J 
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to  reat,  bat  th«  mate  and  UDimproTed  Talue  of  the  tend 
Uaelf.  Sach  ta  apprehension  appears  to  me  cbimerioal. 
lo  the  first  place,  the  fact  of  the  improTemeots  them- 
■elrea  reqnirea  to  be  proved.  In  the  next  place,  as  re- 
gards all  improTementa  made  before  the  let  Aagust, 
1870,  tbere  are  distinct  limits  placed  to  the  presumption 
that  snob  improrements  were  made  by  the  tecaat  or  bis 
predecessor  in  title,  and  every  thing  outside  the  statutory 
presumption  mast  be  proved,  and  although  a  formal  sur- 
render and  acceptance  of  a  new  tenancy  «roald  no  longer 
form  a  break  in  the  title,  yet  the  title,  nnst  in  reality 
and  substance,  be  traced  from  the  tenant  who  ezeoated 
tbe  improvements,  to  the  tenant  who  claims  in  respect 
of  them.  I  have  so  far  dealt  with  the  improvements 
made  by  John  Adams,  daring  the  currency  of  the  lease, 
but  there  are,  moreover,  the  batldings  which  were 
erected  by  M'Kee,  before  the  execution  of  the  lease. 
If  I  be  right  in  thinking  that  the  extension  of  the 
meaning  of  the  term  "  predeoesaors  in  title "  effeoted 
by  section  7,  ehonld  be  held  also  to  govern  sea  8,  sab- 
■eo.  9,  these  bniidinga  also  should  (apart  from  the 
qoeation  of  eompenaatioo)  be  ezoluded  from  oonsidera- 
tion  in  fixing  a  fair  rent.  Bat,  in  truth,  having  regard 
to  what  was  admitted  as  to  the  ofFsr  and  expectation 
of  a  lease,  and  to  the  fact  that  the  valaabion  of  1842 
was  plainly  made  with  a  view  to  the  granting  of  leasee 
by  Lord.  Moantcashel,  I  think  it  diffioolt  to  exclude 
those  buildings  from  coming  under  the  principles  which 
govern  the  question  of  the  improvements  made  daring 
the  currenoy  of  the  lease.     . 

I  now  come  to  the  aeoond  part  of  Mr.  Holmes's 
third  reqniaition,  which  raises  a  question  possibly  sur- 
passing in  importanoe  any  other  in  this  case. 

He  oontended  that  the  landlord  was  entitled  to  some 
rent  in  respect  of  improvements  made  daring  the 
ourrency  of  the  lease.  He  put  this  in  a  twotold  way. 
His  first  ground  wsa  that  under  the  first  olause  of 
Motion  4  of  the  Act  of  1870,  some  deduction  must  be 
made  in  asoertaiuiDg  the  tenant's  interest  in  each  im- 
provements, from  the  value  thereof.  That  would  be  so 
as  regards  improvements  made  prior  to  the  Act  of  1870, 
if  we  had  only  to  consider  the  first  snb-seotion  of  section 
8l  But  sub-seolion  0  is  peremptory  in  its  terms,  and 
absolutely  forbids  the  allowing  at  any  rent  in  respect  of 
improvements  made  by  the  tenant  or  his  predecessors 
in  title,  "for  which,  in  the  opinion  of  the  Oourt,  he 
•hall  not  have  been  paid  or  otherwise  oompeosated  by 
the  landlord  or  his  ^edeoessors  in  title."  Mr.  Holmes's 
■•eood  ground  is  that  the  tenant,  by  holding  under  a 
lease,  has  been,  if  not  altogether,  to  some  extent 
oompensated  for  bis  improvemsnta  The  words  of  the 
Bub«eotioB  are,  "compensated  by  the  landlord."  It  is 
not  as  under  the  last  clause  of  the  Act  of  1870,  with 
reepeot  to  improvements  prior  to  that  Act  (for  with 
snoh  improvements  alone  does  the  olause  deal),  that 
mare  enjoyment  of  the  advantages  of  the  improvements 
reduces  the  tenant's  claim.  Under  the  Act  of  1881  the 
compensation  must  emanate  from  the  landlord.  In 
order  to  enable  him  to  claim  rent  in  respect  of  the 
tenant's  improvements,  he  must,  so  to  speali,  have 
bought  them  from  the  tenant,  paid  him  for  them, 
or  otherwise  oompensated  him.  What  amounts  to 
soch  a  compensation  t  It  may  take  a  hundred  forms, 
which  it  would  be  impossible  to  enamerate,  but  it 
must,  I  oonoeive,  be  something  given  or  done,  or 
foregone,  by  the  landlord  as  an  equivalent  for  tbe 
improvements.  We  are  not  called  on  to  deoide  whether 
a  lease  given  at  a  low  rent,  in  order  to  enable  the 
tenant  to  improve,  might  not  in  some  oases  be  held 
to  be  compensation,  or  whether  in  tbe  case  of  tenancies 
from  year  to  year  the  landlord's  abstention  for  a  ooosi- 
derable  period  from  the  exercise  of  his  legal  right  to 
evict  the  tenant  or  enforce  a  larger  rent  from  him  by 
menace  of  eviction  might  not,  in  some  oases,  be  deemed 
compensation  by  him.  Every  oase  of  that  kind  would, 
I  conceive,  be  governed  by  its  own  special  oircnm- 
stances.    Bat  when  improvements  are  simply  made 


daring  the  currency  of  a  lease,  witbont  any  special  oir- 
cnmstanoes,  what  equivalent  is  there?  It  has  been 
said  that  tbe  giving  over,  to  the  tenant,  of  the  soil  with 
its  natural  powers  is  in  itself  a  compensation.  But 
conld  that  have  been  meant  by  the  legislature  t  If  so, 
the  tenant  is  worse  off  in  this  respect,  under  the  Act  of 
1881,  than  he  was  under  the  Act  of  1870 ;  for,  under  the 
Act  of  1870,  enjoyment  of  the  advantages  of  improve- 
ments forms  no  ground  for  redaction  of  the  teuaot's 
claim  to  compensation ,  as  ragacda  improvements  effected 
since  that  A.ot.  But  it  the  contention  now  pat  for- 
ward as  to  the  oonstraotion  of  the  Act  of  1881  be  well 
founded,  then,  in  every  case  future  as  well  as  past, 
the  mere  enjoyment  of  bis  own  improvements  would 
compensate  the  tenant.  Liut  us  take  the  case  of 
two  neighbouring  tenants  holding  nnder  lease  foe 
the  same  term  and  at  the  same  rent,  say  £30  a  year 
each.  One  tenant  by  indnstry  and  outlay  effects 
improvements  which  make  the  holding  worth  £60 
a  year.  The  other  does  not  improve  at  all,  and  bis 
holding  remains  worth  £30.  At  the  end  of  the  lease  is 
the  landlord  under  tJiis  Act  to  be  entitled  to  assess  the 
improving  man  at  the  fnll  letting  valne  of  his  holding 
on  the  plea  that  he  had  oompensated  him  t  It  seems 
to  me  that  this  would  simply  be  a  judicial  repeal  of  the 
olause.  In  this  view  Mr.  Litton  concurs ;  but  I  regret 
to  say  that  our  colleague,  Mr.  Vemon^rfor  whose 
opinion  on  all  snbjects  connected  with  land,  indeed  I 
may  say  all  subjects  whatsoever,  I  have  learned  to 
enl»rtaiu  tbe  greatest  esteem — does  not  take  tbe  same 
view,  and  thinks  that  our  oonstruotion  would  work  great 
injustice  and  hardship  upon  landlords.  It  is  satisfac- 
tory to  reflect  that  the  Coart  of  Appeal  will  soon  put 
the  qnestion  at  rest. 

Having  thus  said  what  ooourred  to  me  on  those  very 
difficult  and  important  questions  of  law,  I  now  come 
to  the  question  of  value,  on  which  it  is  not  my  inteotioa 
to  dwell  long  or  to  recapitulate  the  evidence  which  has 
been  given.  We  found  that  tbe  nsnad  mode  of  valu- 
ing land  in  Ulster  for  the  purpose  of  regulating  rent 
was  to  put  an  estimate  on  the  tenant's  interest  and 
on  the  landlord's  interest  respectively,  and  to  fix  a  fair 
rent  on  the  principle  of  not  including  the  tenant's  im- 
provements, so  as  not  seriously  to  affect  his  tenant-right. 
We  found  this  mode  of  valuing  common  to  valners  pro- 
duced both  on  the  side  of  the  landlord  and  that  of  the 
tenant.  Another  mode  of  valuing  is,  of  coarse,  to  take 
the  land  as  it  stands,  value  it  aa  it  would  be  set  to  a 
solvent  tenant  by  an  equitable  landlord,  and  from  tbe 
rant  so  fixed,  to  deduct  what  should  properly  be 
allowed  to  the  tenant  in  respect  of  improvements.  So 
habituated  are  the  people  here  to  the  former  mode  of 
valuing,  that  some  of  the  witnesses,  when  asked  what 
the  land  would  fairly  set  for  in  the  hands  of  the  land- 
lord, said  they  had  never  oonsidered  it  from  that  point 
of  view.  Mr.  Baphael,  who  had  fixed  the  rent  in 
1876,  gave  a  valuation  field  by  field,  stating  the  acre- 
age of  each  field  and  the  rent  it  ought  to  bear  per 
acre.  The  valuation,  he  said,  was  made  on  the  basis 
of  fixing  in  every  case  the  aoreable  rent  at  such  a 
figure  as  would  not  interfere  with  the  tenant's  improve- 
ments. He  adhered  to  his  valuation  of  1876,  and 
declared  that  the  rent  of  £81 178.  6d.  with  the  addition 
of  £4  lOs.  for  the  bog,  making  together  £36  7s.  6d.  wsa 
now  the  fair  rent.  Mr.  Edward  Murphy,  a  gentleman 
of  high  reputation  aa  a  vainer,  said  he  valued  the 
land  in  the  same  way,  field  by  field,  making  in  eaoh 
case  an  exclusion  in  his  own  mind  of  the  tenant's 
improvements  as  he  valued.  His  estimate  of  the  fait 
rent  is  £30  3a.  lid.  for  the  land  formerly  in  lease,  which, 
adding  £4  10a  for  the  bog,  would  make  his  estimate  of 
a  fair  rent  for  the  entire  £34  Us.  lid.  On  the  other 
hand,  the  valuers  for  the  tenant  went  far  indeed  in 
their  reduction.  Mr.  Bobinson  says  that  he  conceives 
the  lands,  if  ia  the  hands  of  the  landlord,  might  be 
worth  £44 ;  yet,  excluding  the  tenant's  improvements, 
he  brings  the  rent  aa  low  aa  £22  23.  3d.    Qui  official 
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Tklnera,  Mr.  O'Brien  and  ilr.  Grey,  gentlemen  of  high 
ability  and  animpeaofaable  integrity,  fix  the  Betting  value 
of  the  land  at  £37  10s.  II  thia  were  to  be  deemed  their 
mtimate  of  a  fair  rent,  there  wonid  be  an  inorease  of 
the  aotnal  rent  fixed  by  Hr.  BaphaeL  Bat  this  is  by  no 
means  eo.  They  merely  excladed  the  baildings  from 
their  valoatloD,  in  other  respeota  valuing  the  land  aa  it 
stood  ;  and  from  their  valaatioo,  therefore,  if  I  be  right 
in  the  oonstrnotion  of  the  statute,  rednotion  must  be 
made  in  respeot  of  tenant's  improvementa  other  than 
baildings.  Mr.  M'Mordie  oonoeived  it  to  be  his  daty, 
on  behalf  of  his  olieots,  to  assail  with  no  little  asperity 
the  reports  of  these  gentlemen.  Aa  we  had  deter- 
mined that  their  reports  were  to  be  given  to  the  parties 
for  oomment,*  we  cannot,  of  ooarse,  blame  an  advocate 
for  any  oritioism  upon  them  which  he  may  deem  jaat; 
bat  I  did  distinotly  call  Mr.  M'Mordie's  attention  to 
the  faot  that  in  attacking  these  reports  he  qaite  misap- 
prehended their  basis.  In  my  opinion,  the  rent  of  £37 
10s.  fixed  by  the  valaers  wonld,  if  an  allowance  be  made 
for  improvements  other  than  houses,  rednoe  the  rent  at 
the  least  to  the  jndioial  rent  There  remains,  then, 
the  jadioial  rent  itself. 

Mr.  Holmes,  in  his  first  proposition,  submits  to  as 
that  this  conrt  is  not  entitled  in  hearing  these  oases 
to  have  any  regard  to  the  "so-oalled  valuation"  made 
by  the  AsBistaut-Oommiasioners.  Now,  with  all  respect 
to  Mr.  Holmes,  this  also  is  a  misapprehension.  The 
Assistant-Commiasioners  are  not  valaers  by  profession, 
bat  judges  appointed  either  as  being  members  of  the 
profession  of  the  law  or  from  their  acqnaintance  with 
the  value  of  land  in  Ireland.  They  decide,  like  other 
tribunals,  on  sworn  evidence.  It  is  true  that,  by  one 
of  our  rales,  they  ought  personally  to  visit  the  lands  in 
every  ease  in  which  they  deem  such  visit  will  oondoce 
to  a  jast  deoision,  and  that  duty  they  have,  I  believe,  in 
every  case  discharged.  By  the  "  so-oalled  valaatioua." 
I  can  understand  nothing  but  their  judicial  decisions, 
based  not  alone  npoo  their  own  inspection,  which  might 
of  itself  be  an  insufficient  guide,-!-  but  assisted  greatly  by 
each  inspection  in  deciding  the  whole  case  npon  the  evi- 
deooe.  Their  decision  comes  before  ua  on  appeal.  If  the 
Bnb-Commission  have  erred  in  principle,  or  can  be  shown 
to  have  erred  seriously  in  amount,  our  plain  daty  is  to 
vary  their  order.  But  is  it  oar  duty  simply  to  decide 
ae  H  we  were  judges  of  a  ooart  of  first  insbtuoe ;  and  if, 
in  onr  own  opinion,  the  jndioial  rent  should  to  some 
extent  be  either  greater  or  less  than  that  fixed,  are  we 
to  vary  the  decision  ?  If  so,  two  oonsequenoes  ensne  : 
First,  in  hardly  a  single  case  oonld  the  decision  of  the 
Bob-Oommission  stand,  for  it  is  almost  a  moral  impos- 
aibility  that  in  a  matter  of  opinion  such  as  valae  two 
independent  minds  oonld  arrive  at  precisely  the  same 
conclnslon ;  secondly,  that  the  Bub-Commission  might  as 
well  not  exist,  we,  the  Commissioners,  having  to  decide 
de  novo  the  valae  of  every  farm  which  has  come  into 
court.  Bnt  such,  I  apprehend,  is  not,  and  was  never 
considered  to  be,  the  duty  of  an  appellate  tribonal.  I 
■hall  cite  a  passage  from  Lord  Chelmsford's  judgmeut  in 
the  case  of  Orai/  v.  TumbuU,  reported  in  the  LawSeportt, 
8  Sootoh  Appeals,  page  63.  He  there  says : — "  Upon  a 
question  of  fact,  an  appellate  tribunal  ought  not  to  be 
oalled  upon  to  decide  which  side  preponderates  in  a 
mere  balance  of  evidenoe.  Different  minds  will,  of 
ooarao,  draw  different  conclusions  from  the  same  taots, 
and  there  is  no  rule  or  standard  which  can  be  referred 
to  by  which  the  correctness  of  tbe  deoision  either  way 
can  be  tested.  If  we  were  upon  the  present  occasion  to 
oome  to  the  oonclnsion  that  the  five  judges  who  have 
decided  in  favour  of  the  defendant  miscarried,  we 
should  just  as  likely  be  wrong  in  our  cooclaBion  from 
the  fact  as  they  were  in  deciding  tbe  other;  and, 
therefore,  if  there  is  to  be  an  appeal  on  questions  of 
fact — and  I  regret  that  there  should  be  snch — I  think 

•  See  ante,  p.  6.— tE.  N.  B.,  £/f.] 

t  Cf.  SmUh  V.  CoUey,  ante,  p.  8 — [E.  N.  B.,  Ed.} 


that  this  principle  should  be  firmly  adhered  to — namely, 
that  we  must  oall  npon  the  party  appealing  to  show  w 
irresistibly  that  the  opinion  of  the  judges  on  the  qaestion 
of  fact  is  not  only  wrong,  but  entirely  erroneona"  The 
same  prinoiple  has  been  over  and  over  again  dnnncisted 
by  judges  of  appeal.*  It  has  been  said  that  this  is  Dot 
strictly  an  appeal  bat  a  rehearing.  But  now,  under  the 
Judicature  Act,  every  appeal  is  by  way  of  rehesring. 
In  fact,  this  and  the  other  oases  have  been  very  fully 
and  very  oaref  ally  reheard  by  ns.  Now,  without  saying 
that  these  strong  expressions  of  Lord  Ohelmsford  are  ts 
be  adopted  fnlly  in  oases  like  the  present,  I  say  thia— 
Show  us  that  the  Assistant-Commissionen^ers  in  any 
way  wrong  in  principle,  or  even  clearly  wrong  in  fact, 
and  we  will  not  hesitate  to  reverse  them.  Bnt  it  wonld 
be  absurd  to  do  so  tor  trifling  differences.  We,  then- 
fore,  confirm  the  jadioial  rent. 

There  remains  the  question  of  costs.  The  Bnb-Coai- 
missioners  have  given  the  tenant  bis  oosts  against  the 
landlord.  This  we  oonoeive  to  have  been  an  error. 
They  thought  it  right,  we  conceive,  to  follow  the  gensml 
rale  of  onr  ooarts,  by  which  oosts  follow  sncoesa  Hot 
this  prinoiple  is,  in  our  opinion,  inapplieable  to  oourts 
snch  as  ours.  I  do  not  term  them  ooarts  of  arbitration. 
They  would  only  in  strictness  be  so  if  landlord  and 
tenant  oame  in  together.  But  they  are  ooarts  estab- 
lished by  the  Legislature  to  determine  impartially  ft 
matter  upon  which  variona  minds  may  reasonably  diffsr 
in  opinion,  and  (exceptional  oases  apart)  it  would,  in 
our  judgment,  be  unfair  to  visit  either  party  with  cotts 
in  such  a  case.  Of  course,  if  tbe  condact  of  either  party 
is  such  as  to  deserve  reprobation,  we  may  treat  such 
oases  as  exceptions.  The  oosts  of  the  appeal  are  a  dif- 
ferent matter.  An  appellant  comes  into  coart  at  fail 
peril  to  set  aside  a  distinct  judicial  deoision.  No  donbt, 
as  a  general  rule,  an  appellant  who  fails  shoold  pay  tbe 
oosts  of  the  appeal,  and  hereafter,  when  the  principles 
apon  which  the  oonrt  proceeds  betoome  more  fixed  and 
definite,  it  will  be,  we  think,  onr  duty  to  act  upon  this 
rule ;  but  as  yet  they  are  to  a  great  extent  floating  and 
indeterminate,  and  we  cannot  say  that  an  appellant, 
espeoially  in  a  oase  like  the  present,  where  qnestioni 
of  law  of  such  moment  are  involved,  was  wrong  in  seek- 
ing to  teat  the  deoiaion  given  below.  We,  therefore, 
vary  the  order  of  the  court  below  by  declaring  Uiat  tbs 
parties  respectively  shoald  bear  their  own  casts,  and 
we  give  no  costs  of  this  appeal.  We  shall  snapend, 
however,  the  formal  making  ap  of  an  order  aotil  the 
deoision  of  the  Coort  of  Appeal  be  stated,  as,  if  that 
court  should  dissent  from  tbe  prinoiples  I  have  laid 
down  as  to  tbe  tenant's  improvements,  it  will  follow 
that  onr  decision  as  to  value,  based  on  thoee  principles, 
may  require  reoonaideration. 

Litton,  Q.C. — In  expressing  my  eononnenee  with 
the  judgment  which  has  been  prononnoed  by  tbe 
learned  judge,  and  while  I  do  not  intend  to  travd  over 
the  ground  so  ably  occupied  by  him,  by  entering,  in 
detail  into  the  considerations  which  have  indooed  the 
court  to  arrive  at  the  oonclnsion  annonneed  in  this 
case,  I  think  it  to  be  my  duty  to  make  some  ofassrva- 
tions  of  a  general  character  upon  the  principles  whioh 
abould  regalate  the  action  of  the  court  is  arriving  at  a 
"  fair  rent,"  and  in  applying  tbe  prorisions  of  the  9th  sub- 
section of  section  8  with  regard  to  improvemeoti  mide 
by  the  tenant  or  his  predecessors  in  title.  I  oonoor 
with  Mr.  Holmes,  and,  indeed,  I  may  say  with  the 
opinion  expressed  by  all  the  oonnsel  and  solieitors  who 
have  been  engaged  in  the  oases  before  as,  that  it  is 
desirable  that  this  course  should  be  taken  at  the  earliest 
possible  moment.  The  public  mind  is  mnoh  exeroited 
on  ihe  subject,  and  both  landlorda  and  tenants  have  a 
right  to  expeot  the  oonrt  to  lay  down  some  rales  whioh, 
if  not  applicable  to  all  oasea,  may  at  least  afford  some 

•  See  note  to  /»  re  Murphg,  11  Ir.  L.  T.  Rep.  44 ;  Mmt- 
j/mnerg  v.  Sfontgomny  (H.  L.).  14  i6.  9 ;  cf.  In  re  Ptmbaioit'i 
Eetttte,  13  ib.  161 [E.  N.  B.,  Ed.^ 
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gaidaooe  in  their  relations  with  each  other,  aod  which 
may  as  far  as  possible  facilitate  aDd  indace  reasonable 
settlements  oat  of  ooort — a  coarse  which,  in  my  mind, 
no  effort  on  oar  part  should  be  spared  to  secure. 

Now,  confining  myself  to  the  inquiry  which  prin- 
cipally oonoeras  this  court,  and  in  which  the  various 
Sab-Commissions  have  been  engaged,  the  object  and 
aim.  is  to  ascertain  the  fair  rent  that,  having  regard 
to  the  language  of  the  statate,  the  tenant  in  occnpa- 
tion  should  pay  to  his  landlord  for  his  holding — an 
inquiry  extremely  simple  to  state,  but  difficult  beyond 
expression  to  define  oi  answer— the  fair  rent,  considering 
tiX  the  oiroumstances  of  the  case,  holdiag  and  district, 
oonsidering  the  interest  of  the  landlord  and  tenant 
lespeotively,  and  considering  that  no  rent  is  to  be 
allowed  or  made  payable  in  respect  of  improvements 
made  by  the  tenant  or  his  predeoeasors  in  title,  and  for 
whioh  be  has  not  been  paid  or  otberwise  compensated. 
Now,  I  do  not  affect  to  define  a  fair  rent.  To  do  so  is 
almost,  if  not  altogether  impossible,  and  for  this  reason, 
if  for  no  other,  that  a  different  estimate  of  what  is  fair, 
as  regards  almost  every  action  in  life,  will  be  arrived  at 
by  different  men  as  the  character  of  each  may  have 
been  formed  under  those  influences  which  oondaoe  to 
make  some  men  intuitively  reasonable  and  just,  and 
others  exacting  and  angenerons.  The  question  of  rent 
forms  no  exception  to  the  general  rule,  and  the  estimate 
of  a  fair  rent  is,  within  certain  limits,  as  uncertain  as 
the  character  of  the  man  to  whose  jadgmeat  the  ques- 
tion is  submitted.  The  great  object,  however, 'should 
be  to  arrive  at  a  result  in  the  particular  case  which  will 
oommend  itself  as  just,  not  to  one  class  or  to  the  other 
class,  but  to  reasonable  men  in  both  classes,  and  it 
would  be  anwiae  to  even  attempt  a  definition  which, 
however  applicable  to  some  particular  case,  would 
mislead  in  the  effort  to  make  it  of  general  application. 
Still  it  is  right  to  point  oat  considerations  which  should 
be  entertained,  and  considerations  which  should  be 
rejected.  The  rule  suggested  by  the  Bessborough  Com- 
mission, if  we  guard  it  by  one  or  two  limitations,  appears 
to  me  to  oommend  itself  to  the  judgment  as  indicating 
the  direction  of  the  inquiry.  The  members  of  that  Com- 
mission state: — "The  computation  should  in  general 
■tart  with  an  estintate — first,  of  the  gross  annual  pro- 
duce ;  and,  secondly,  of  the  full  oommeroial  rent,  accord- 
ing to  the  rules  observed  by  the  best  professional 
Talnators.  From  this  last  should  be  deducted,  as  a 
rale,  any  portion  of  the  annual  value  which  is  fonnd  to 
be  doe  to  improvements  not  made  or  acquired  by  the 
landlord."  We  should,  in  my  mind,  ask  ourselves  in 
each  case,  and  as  far  as  possible  discover  from  the 
•videnoe,  what  annual  sum  oould  a  tenant  of  ordinary 
capital,  skill,  and  intelligence  afford  to  pay,  one  year 
with  another,  for  the  holding  as  it  stands  with  all  its 
snrronndingB,  regarding  the  circumstances  of  the  hold- 
ing and  district,  and  assaming  that  the  landlord  had 
the  farm  in  his  own  possession  to  let  it  to  a  solvent 
tenant.  The  qnestion  is  not  what  a  tenant  conld  be 
got  to  offer,  bat  what  he  could  be  reasonably  asked 
to  pay;  and  consequently,  in  answering  these  ques- 
tions we  shonld  exclude  from  consideration,  in  my 
opinion,  any  increase  of  rent  which  persons  might  be 
indnoed  to  offer  from  a  mere  desire  to  acquire  posses- 
•ioD,  or  which  might  be  procured  by  reason  of  circam- 
•tanoes  affecting  the  person  making  the  offer,  and  not 
affecting  the  holding  itself.  While,  then,  we  should 
endeavour  to  ascertain  the  commercial  or  market  value 
of  the  holding  as  it  stands,  we  should  exclude  the 
competition  vidae.  The  owner  of  land  about  to  let  a 
holding  in  his  own  occupation  may  demand  whatever 
rent  be  pleases,  and  take  whatever  rent  he  can  procure. 
It  may  well  be  that  the  desire  to  procure  possession,  or 
the  hanger  for  land,  will  indace  some  persons  to  offer  a 
rent  far  beyond  the  value.  Nevertheless,  the  owner  has 
a  peridot  right  in  snch  a  case  to  refuse  to  accept  less. 
He  has  a  perfect  right  to  the  competition  rent.  Bat 
in  estimating  the  rent  between  the  landlord  and  the 


present  tenant — that  is  the  tenant  in  oocnpation — 
whatever  might  be  prooared  from  the  motives  I  have 
referred  to,  beyond  the  oommeroial  rent,  belongs  to 
the  tenant  who  holds  the  possession,  just  as  it  wonid 
belong  to  the  landlord  if  about  to  let  his  land  for 
the  first  time.  It  forms  the  element  of  good-will,  and 
is  part  of  the  tenant-right  or  property  of  the  tenant 
in  possession.  It  may  be  said  there  is  no  difference  in 
principle  between  a  commercial  or  eooaomie  and  * 
competition  rent.  This  may  be  true,  and  In  the  case 
of  the  owner  is  true ;  bnt,  in  the  case  of  the  tenant  in 
possession  the  landlord  has  not  the  possession  to  give, 
and  therefore  cannot  claim  the  competition  value. 
That  which  he  can  claim,  and  has  a  right  to,  is  the 
competition  value,  less  by  whatever  should  be  deducted 
as  representing  mere  possession,  which  is  a  property  in 
itselfi  The  competition  value,  less  by  the  good-will 
arising  from  actual  ocoapation,  I  call  the  commercial 
valne  of  the  holding.  The  term  may  be  somewhat  in- 
accurate, bnt  I  know  no  better  to  express  my  meaning. 
From  the  result  thus  ascertained  most  be  dedooted  the 
amount  which  the  improvements  of  the  tenant  or  hia 
predecessors  in  title  have  nontribatsd  to  the  present 
letting  value.  The  amount  to  be  deducted  is  not  <A 
necessity  to  be  estimated  by  the  annual  eqnivalent  in 
the  way  of  interest  for  the  sum  expended.  It  may  so 
happen  that  large  sums  have  been  expended  in  tba 
eSort  or  with  the  intention  to  improve,  and  yet  the 
holding  in  its  letting  value  may  not  have  been  improved 
by  the  expenditure.  The  question,  therefore,  is — ^To 
what  extent  has  the  letting  valos  been  inctoaood  by 
the  improvementi  if  at  all  f  Deducting  the  latter, 
when  ascertained,  from  the  former,  we  get  a  result 
which  ought  to  represent  a  fair  rent.  The  amount 
deducted  ought  to  represent  that  portion  of  the  valao 
which  is  independent  of  the  property  in  mmple  coca- 
pation,  aod  apart  from  what  may  faie  refenwd  to  tbo 
character  of  the  landlord,  which  in  some  places  has 
raised  the  tenant-right  to  an  excessive  figure,  and 
which  latter  is  an  element,  in  my  opinion,  to  be  wholly 
disregarded; 

It  should  be  understood — and  on  this  point  there 
should  be  no  mistake— the  Act  of  Parliament  never 
intended,  and  it  vronld  be  manifestly  unjust,  to  fix 
a  rent  below  the  commercial  valne  of  the  holdings 
as  I  have  defined  oommeroial  valne,  reduced  by  the 
value  of  the  tenant's  interest  in  hte  improvements. 
The  course  or  mle  suggested  leaves  the  tenant-right, 
so  far  as  it  is  derived  from  occupation,  untoaobiBd, 
and,  so  far  as  it  is  derived  from  improvenaents,  gives 
fall  effect  to  it  in  reducing  the  commercial  rent  by  the 
value  of  the  tenant's  improvements.  In  no  other  vray 
can  you  fulfil  the  requirements  of  the  Act  in  having 
regard  to  the  interests  of  the  landlord  and  tenant 
respectively.  To  act  otherwise  wonld  be  to  transfer 
the  property  or  a  portion  of  the  property  of  one  daau 
to  the  other  classy  and  to  no  extent  ought  this  to  be 
done.  If  it  is  out  duty  to  recognise  the  tenant's 
interest,  it  is  equally  our  duty  to  reoognise  that  of  the 
landlord,  and  we  are  bound  by  the  highest  oonsidsr^- 
tiona  of  duty  to  administer  an  Act  which  was  intended 
to  secure  right  in  such  a  manner  as  that  it  may  not 
become  in  onr  hands  the  instrument  of  wrong. 

Again,  it  appears  to  me  impossible  to  allow  the  per- 
BoniU  qnaliflcationB  or  disquaUflcations  of  the  occupying 
tenant  to  enter  into  our  estimate,  or  to  discuss  whether 
a  man  can  or  cannot  live  in  comfort  on  the  partionlac 
holding.  The  inquiry  concerns  the  land — ^ite  prodoe- 
tive  qualities,  its  commercial  value,  and  not  the  con- 
dition of  the  tenant,  his  manner  of  lite,  or  the  number 
of  his  children.  If  the  latter  considerations  were  to  bs 
admitted  the  result  would  be  that  some  holdings, 
where  very  small,  should  be  subjected  to  no  rent  in 
order  that  the  tenant  might  live  and  support  his 
family  in  comfort.  In  numerous  cases  the  remission 
of  all  rent  would  not  secure  that  result,  and  the  rent 
ascertained  on  suoh  a  principle  to  be  fair  to-day  would 
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be  to-morrow  nnfair,  if  the  holding  passed  into  the 
bands  of  a  man  with  a  larger  family,  or  of  a  less  thrifty 
obaraoter.  I  only  notioe  this  doctrine  to  repradiate  it. 
I  now  proceed  to  make  some  remarks  with  respeet  to 
the  oonstraotion  of  the  Act,  as  it,  in  my  mind,  affects 
the  qaestion  of  improvements  in  oonnezioa  with  the 
imposition  of  rente — a  most  important  and  vital  qaes- 
tioo.  By  the  4th  section  of  the  Act  of  1870  the  tenant, 
on  quitting  hie  holding,  was  entitled  to  claim  compen- 
sation for  improvements  made  by  him  or  his  predeces- 
sors in  title.  The  same  form  of  ezpression  is  ased  in 
sec.  6,  BQb-section  9  of  the  new  Act,  with  regard  to  the 
imposition  of  rent — "  No  rent  shall  be  allowed  or  made 
payable  in  any  proceedings  ander  this  Act  in  respect  of 
improvements  made  by  the  tenant  or  his  predecessors 
in  title."  If  the  case  rested  here,  I,  for  my  part,  woold 
feel  bonnd,  in  placing  a  oonstmotioo  npon  the  ezpressioii 
"  predecessors  in  title,"  to  follow  the  cases  which  have 
been  decided  on  the  4th  section  of  the  Act  of  1870. 
The  oase  of  Bolt  v.  ffarberton,  and  other  cases  of  the 
same  olass  with  whioh  we  are  familiar,  whatever  may 
be  said  of  them  when  closely  examined,  aodoabtedly 
narrowed  the  effect  of  the  4th  section  of  the  Act  of  1870. 
Dealing  with  the  two  Acts  as  part  of  one  code,  I 
woald  have  felt  bound  to  follow  the  general  result  of 
those  decisions  when  dealing  with  the  like  expression 
in  relation  to  the  fixing  of  •  fair  rent.  The  7th  seetioa 
of  the  Aot  of  1881,  however,  parperts  to  affect  and 
remedy  the  result  of  the  oases  to  whioh  I  have  re- 
ferred in  relation  to  the  4th  section  of  the  Act  of 
1870,  for  it  declares  that  the  tenant  shall  not  be  de- 
prived of  bis  right  to  compensation  for  improvements 
made  by  himself  or  his  predecessors  in  title,  by  reason 
of  the  determination  of  the  tenancy  subsisting  at  tfae 
time  the  improvements  were  made,  by  surrender 
or  otherwise,  and  aoceptanoe  of  a  new  tenancy,  and 
that  the  outgoing  tenant  who  surrenders  in  order  that 
some  other  person  may  be  aooepted  as  tenant  in  hia 
place  is  to  be  deemed  the  predeoessor  in  title  of  the 
Inooming  tenant.  The  technical  and  restriotive  con- 
etruotion  put  npon  the  expression  "predecessor  in  title" 
by  the  cases  decided  upon  the  4th  section  of  the  Aot  of 
1870  has  been  thus  got  rid  of  by  the  enactment  in  the  7th 
section  of  the  Aot  of  1881 ;  and  when  the  new  tenancy 
is  accepted  in  plaoe  of  the  old,  or  when  an  outgoing 
tenant  surrenders  his  interest  in  order  that  an  incoming 
tenant  may  take  his  plaoe  the  continuity  of  title  is  to 
be  taken  as  not  iotermpted.  If  the  law  be  thus  altered 
in  the  case  of  claims  for  compensation,  for  improve- 
ments, it  leaves  the  oonrt  tree  to  construe  the  expression 
"  predeoessor  in  title,"  in  the  8th  section  of  sub-section 
9,  in  accordance  with  the  legislative  declaration  of  its 
meaning  when  it  occurs  in  the  4th  section  of  the  Aot 
of  1870.  If  we  now  refer  to  the  9th  snb-sectiun  of  sec- 
tion 8,  the  language,  in  my  opinion,  plainly  has  reference 
to  past  as  well  as  future  improvements.  The  declara- 
tion is  most  distinct — "No  rent  shall  be  allowed  or 
made  payable  in  any  proceedings  under  this  Aot  in 
raapeot  of  improvements  made  by  the  tenant  or  his 
predeoessor  in  title,  and  for  whioh,  in  the  opinion  of 
the  oourt,  the  tenant  or  his  predecessors  in  title  shall 
not  have  been  paid  or  otherwise  oompeneated  by  the 
landlord  or  his  predecessors  in  title."  I  wish,  in 
passing,  to  lay  stress  upon  the  latter  words  of  the 
clause,  for  they  are  of  great  importance,  and  I  shall 
have  to  refer  to  them  presently.  It  is  plain,  then, 
that  no  rent  can  be  placed  npon  a  holding  in  re- 
spect of  any  improvements  prtymd  to  have  been  made 
by  the  tenant  or  his  predecessors  in  title,  within  the 
meaning  given  to  the  expression  by  the  7th  section,  no 
matter  when  made,  and  no  matter  whether  the  land- 
lord's estate  has  been  the  snhjeot  of  sale  subsequent  to 
the  improvements  or  not.  This  rule,  in  its  applioation, 
is,  however,  subject  to  the  limitation  that  the  tenant 
has  not  been  paid  or  otherwise  compensated  ;  and  it  is 
also  subject  to  the  direotioa  in  the  first  claase  of  the 
same  seotion  that,  in  asoertaiuiug  the  fair  rent,  the 


interest  of  the  landlord  and  tenant  Easpeotively 
shall  be  regarded.  When,  then,  actual  proof  is  giMu  aa 
to  the  makiug  of  the  improvements,  no  length  of  time 
precludes  the  tenant  from  insisting  that  no  rent  sbaU 
be  charged  in  respect  of  them ;  but  where  no  proof  is 
adduced  or  capable  of  being  addnoed  as  to  by  whom  the 
improvements  were  made,  the  question  is^  what  ooaras 
shoald  be  taken?  In  such  case  it  appears  to  me  the 
6  th  section  of  the  Aot  of  1870  affords  tbe  priaoiple 
which  should  be  applied.  It  provides  that  all  impEOTe- 
meats  made  within  twenty  years  prior  to  1870  shall, 
until  the  contrary  be  proved,  be  presumed  to  have  been 
made  by  the  tenant  or  his  predecessors  in  title,  snbjeat 
to  certain  important  exceptions.  This  presumption  in 
favour  of  the  tenant  cannot  in  my  opinion,  in  eitlMC 
reason  or  law,  be  further  extended.  Lapse  of  time 
weakens  the  presumption.  Mr.  G-resley  in  his  work 
on  evidence— a  work  of  the  highest  authority — qnotas 
the  following  observation  of  Sir  W.  D.  Evans  :— 
"The  effect  and  weight  of  presumption  caaoot  ha 
influenced  by  any  consideration  more  extensively  than 
by  the  opportunity  which  the  natnre  of  the  oaaa 
affords  to  support  or  contradict  it  by  direct  testioaony." 
In  other  words,  the  presamption  which  exists  in  favoor 
of  the  tenant  must  cease  to  exist  when  onoe  we  reach  a 
time  when  it  woald  be  unreasonable  to  expect  that 
evidence  would  be  forthcoming  to  oontradiot  iL 

Bearing  the  foregoing  observations  in  mind,  audi 
in  the  first  place  regarding  tenancies  from  year  t* 
year,  the  enactment  in  sub-section  9  must  apply  to 
all  such  tenancies,  notwithstanding  that  a  cban^ 
or  changes  may  have  taken  place  in  the  oocapatica 
by  reason  of  sale,  devise,  or  intestacy,  or  by  reaaea 
of  a  surrender  taking  place  in  order  to  admit  a 
new  tenant  or  by  reason  of  an  alteration  IB  the 
rent.  In  all  such  cases  the  former  ooonpier,  whether 
the  same  or  a  different  person  is  the  predecessor  ia 
title  of  the  latter,  and  only  ceases  to  be  •«  where  a 
new  tenancy  is  created  with  a  tenant  who  haa  not 
been  in  some  privity  with  the  former  tenant  in  parsoa 
or  estate,  or  where  the  old  tenant  enten  into  a 
contract  so  entirely  new  aa  to  justify  tfae  oontdasion 
that  it  has  been  entered  into  by  the  landlord  in  oon- 
sideration  of  the  tenant  releasing  bis  rights.  WiiJi 
regard  to  holdings  under  lease  or  oUierwiae,  ia 
oases  where  the  interest  of  the  former  loaooe  haa 
been  surrendered  for  the  purpose  of  oreating  tfaa 
new  interest,  or  where,  the  lease  having  expired,  the 
late  lessee  in  oconpation  converts  the  tenancy  which 
arose  on  the  termination  of  tbe  expired  lease  into  a  new 
leasehold  interest,  the  mere  fact  that  there  haa  bean  a 
change  of  rent,  or  that  the  oooditiqns  of  the  tenancy 
were  reduced  to  writing,  or  were  embodied  in  an  inatm- 
ment  under  seal,  will  not  deprive  tbe  lessee  nnder  the 
new  lease  of  the  right  to  claim,  when  his  lease  expiraa,  to 
be  sacoessor  in  title  to  the  former  tenant,  and  to  hava 
the  benefit  of  the  improvemente  made  by  such  former 
tenant,  unless,  I  must  repeat  again,  the  leaaa  was 
granted  or  accepted  as  compensation  for  the  former 
improvements — a  fact  which,  I  am  of  opinion,  the  court 
may  or  may  not  infer  from  the  acts  of  the  parties  and 
the  oircnmstanoes  of  the  particular  case.  And  here  the 
importance  of  the  closing  words  of  the  9th  sub-section 
cannot  be  overlooked.  On  each  occasion  of  a  new  lease 
granted  by  the  landlord  and  accepted  by  the  tenant  in 
substitution  for  the  former  tenancy,  although  there  may 
have  been  no  break  in  the  ooatinnity  of  title  (and  in 
most  cases  there  will  be  none  nuder  the  law  as  regn- 
lated  by  the  present  statute),  the  Court  is  bound  to  oon- 
sider,  from  the  circumstances  of  the  case,  how  far  the 
consideration  for  such  lease  may  have  included  the 
snrrpnder  to  the  landlord  by  the  tenant  of  the  prior 
improvements,  or  how  tar  by  execnting  the  lease  the 
landlord,  in  the  words  of  the  seotion,  oompensated  the 
tenant  for  his  pnst  improvements.  . 

Enjoyment  by  the  tenant  during  the  aontiouanoe 
of  a  lease,   no  matter   for   how  long,  oannot  ha  le- 
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guded  as  oompensAtion  for  improvements  made 
doriof!  the  lease,  and  not  oontraoted  by  the  lease 
to  be  made.  lo  this  respect  I  oonsider  the  oooclodiog 
paragraph  of  the  4th  sectioa  of  the  Act  of  1870,  if  it  be 
not,  as  pointed  oat  by  the  learned  jndge,  confined  to 
improvements  made  before  that  Act,  is  repealed  by  the 
9th  sab-seotion  of  section  8  of  oar  Aot.  The  words 
"  paid  or  otherwise  compensated"  by  the  landlord  mast 
mean  either  aotaal  payment  or  some  positive  and  direct 
ooDsideiation  moving  from  the  landlord  to  the  tenant, 
and  not  an  enjoyment  of  ooonpation,  'which  has  no 
reference  to  the  improvements  one  way  or  the  other. 
Nor,  in  my  mind,  can  ocoapation  as  tenant  from  year  to 
year,  after  the  expiration  of  a  lease,  be  deemed  com- 
pensation, nnlees  it  be  expressly  shown  that  snch 
occopation  was  permitted  with  direct  regard  to  the 
antecedent  improvements  and  for  the  purpose  of  com- 
pensation. The  daty  imposed  on  the  coart  in  fixing 
the  r»nt,  "  to  have  regard  to  the  interest  of  the  land- 
lord and  tenant  respectively,"  and  the  farther  dnty  to 
'  aonsider  whether  the  tenant  has  or  has  not  been  com- 
pensated by  the  landlord  for  bis  improvements,  taken 
in  connexion  with  the  declaration  tnat  no  rent  shall 
be  allowed  or  made  payable  in  respect  of  improvements 
made  by  the  tenant  or  his  predecessor  in  title,  appear 
to  ma  to  afford  ample  power  to  the  Coart  to  do  what  is 
jast  between  the  parties  by  recognising  the  property 
and  tbe  rights  of  each.  I  do  not  propose  to  occapy 
time  toy  applying  the  principles  I  have  endeavoured 
to  lay  down  to  the  particaUr  facts  of  the  present 
ease.  It  is  enough  to  say  they  are  the  principles  by 
whjob  in  the  present  case  I  have  tested  the  evidence, 
and  by  which  I  am  prepared  to  test  the  evidence 
In  all  similar  oases.  Aotmg  accordingly,  I  have  ex- 
pressed my  oononrrenee  in  the  resnlt  arrived  at  in 
the  eaea  of  David  Adams  v.  Dnnseath ;  and  I  only  wish 
to  say.  in  oonulasion,  that  I  entirely  endorse  the  obser- 
vatioo  of  the  learned  jndge  as  to  the  rale  which  sbonld 
legnlats  tbe  action  of  this  Conrt  as  to  costs,  both  in  the 
Ooort  of  first  instance  and  in  this  Court  of  Appeal. 

Mr.  Vbbhor. — Bitting  in  this  Court  as  a  jndge  of  fact, 
not  of  law,  it  wonld  be  presumption  on  my  part  to 
attempt  to  follow  my  learned  colleagues  throagh  tbe 
elaborate  judgments  which  they  have  delivered.  I  can 
only  say,  that  in  some  important  points  their  judgments 
do  not  carry  conviction  to  ray  mind,  and  I  learn  with 
•atisfaotion  that  tbey  are  to  be  submitted  to  the  High 
Ooort  of  Appeal  without  any  delay.  Their  judgments 
appear  to  me  to  lay  down  principles  and  to  lead  to 
iBsnltB  which  were  never  contemplated  by  the  Leglsla- 
tnra.  I  am,  therefore,  obliged,  with  much  difiBdeuce  in 
my  own  opinion,  bat  without  any  hesitation  as  to  my 
duty,  to  dissent  from  their  }ndgment&  It  follows  that, 
dissenting  from  the  judgments,  I  dissent  from  the 
valaatioos  arrived  at,  so  far  as  those  valnations  are 
governed  by  tbe  prinoiples  laid  down  in  reference  to  the 
meaning  and  force  of  the  words,  "otherwise  oom- 
pansatad." 

Order  accordingly. 

Solicitors  for  landlady :  R  ^  H.  Orr. 
Solicitor  for  tenant:  CarHth. 


Reported  by  Gso.  M'Dehmot,  Esq.,  Barrister-at-Law. 
EwART  V.  Gray. 

Dec.  5,  20,  1881 Lease  made  since  1870 — Unfair 

and  unreasonable  terms  —  Threat  of  eviction  —  Terms 
taken  in  their  entirety — Rent — Claune  in  lease  twt  nted- 
fically  referred  to  in  originating  notice — Practice — Potoer 
of  amendment  and  absence  of  formal  pleading  entitled 
Court  to  regard  such  clause — Land  Law  Ad,  1881,  sec. 
21. 

If  the  terms  of  a  lease,  taken  m  their  entirety,  are  un- 
reasonable or  unfair  to  the  tenant,  having  regard  to  the 


provisions  of  the  Act  of  1870,  and  the  rights  of  the 
tenant  under  that  Act,  such  a  lease  may  come  withiH  the 
class  which  the  Court  is  empowered  to  set  aside. 

By  empowering  the  Court  to  anmd  the  lease  and  to 
enable  the  tenant  to  have  a  foxr  rent  fixed,  the  legislature 
has  shown  that  the  leaie  in  its  entirety,  rent  as  well  as 
everything  else,  is  to  be  considered. 

Even  though  a  clause  be  not  specifically  referred  to  in 
the  originating  notice  to  set  aside  a  lease,  the  fact  that 
there  are  no  formal  pleadings  and  that  the  Court  has 
ample  power  of  amendment,  tnll  enable  the  Court  to  lake 
such  clause  into  consideration. 

Per  Litton,  Q.C The  reservation  of  an  exorhiia)it 

rent  u  in  itself  a  term  of  the  bote  wTtich  the  Court  is  bound 
to  regard,  and  whidi-  may  be  unfair  and  unreasonable 
having  regetrd  to  the  provisions  ofOte  Act  of  1870. 

Application,  on  behalf  of  a  tenant,  to  have  a  lease 
declared  void.  The  circumstances  are  sufficiently  ex- 
plained in  the  judgment. 

Dodd,  in  support  of  the  application. — ^There  were 
two  things  contemplated  by  tbe  Act  of  1870  (let), 
where  the  Ulster  Custom  prevailed  the  tenant  was  to 
be  protected  in  his  interest  under  it ;  (2nd)  he  was  to 
be  protected  where  it  did  not  prevail  in  bis  property  in 
improvements  by  compensation.  Here  the  tenant  was 
served  with  a  notice  to  quit  on  the  12th  of  April,  1875, 
and  served  with  a  further  notice  on  the  20th  of  May, 
informing  him  that  the  object  with  which  the  first 
notice  had  been  served  was  to  increase  his  rent.  Tbe 
tenant  and  his  predecessors  were  for  nine  generations 
on  the  farm.  He  had  a  large  family.  There  was  no 
olatise  in  the  lease  excluding  him  from  compensation 
nor  from  his  right  to  the  value  of  his  improvements ; 
but  the  lease  was  for  a  tana  of  31  years,  which  by 
virtue  of  the  4th  see.  of  the  Act  of  1870  disentitled 
him  to  such  compensation.  The  lease  contained  a 
covenant  against  buildings  unsuitable  to  the  holding, 
against  assignment,  sub-letting,  bankruptcy,  and  one 
requiring  the  tenant  to  pay  the  whole  of  the  Grand 
Jury  Cess.  Tbe  lease  was  carefully  drafted  with 
regard  to  the  Act  of  1870.  Tbe  Silst  sec.  does  not 
mean  by  terms  unfair  and  unreasonable,  covenant*  that 
would  be  void  by  the  Act  of  1870,  because  they  had 
been  already  rendered  void  without  the  2lBt  section. 
The  tenant  would  be  entitled  to  his  tenant-right,  or 
otherwise  to  claim  compensation  for  disturbance  and  all 
improvements.  He  covenants  in  this  lease  to  deprive 
himself  of  the  benefit  of  sees.  3  and  4  of  the  Act  of 
1870.  Not  only  that,  but  as  this  might  be  r^arded 
as  a  letting  since  1670,  the  tenant  would  be  entitled 
under  the  65th  sec  of  <he  Act  of  1870  to  deduct  half 
of  the  Grand  Jury  Cess,  he  has  covenanted  in  this 
lease  to  pay  the  entire  of  it.  As  under  the  Aot  of 
1670  he  would  be  entitled  to  compensation  for  dis- 
turbance and  improvements,  it  is  an  unfair  term  having 
regard  to  those  rights  to  deprive  him  of  such  com- 
pensation by  coercing  him  to  take  a  lease  in  which 
the  rent  confiscated  his  improvements  on  the  one  handj 
while  the  term  deprived  him  of  compensation  for 
disturbance  on  the  other.  He  was  deprived  of  the 
benefits  of  the  Ulster  Custom.  It  was  held  by  Deasy,  B., 
Keogh,  J.,  and  Whiteside,  G.J.,  that  the  Custom  did 
not  attach  at  the  end  of  the  lease,  Monahan,  C.J., 
alone  holding  the  opposite  view,  5  I.  L.  T.  R.  173,  in 
Au^n  V.  Scott,  on  appeal  from  the  Chairman  of  the  Co. 
Londonderry.  In  M^Noiim  v.  Beauclerc,  7  Ii.  L.  T.  R. 
185,  Barry  J.,  merely  refuses  to  decide  that  the  judg- 
ment of  Chief  Justice  Monahan  was  erroneous.  The 
effect  is,  that  in  the  opinion  of  the  majority  of  the 
judges  the  Ulster  Custom  was  not  proved  to  exist  at 
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the  end  of  a  lease.  The  tenant,  therefore,  was  deprired 
of  compensation  under  the  3rd  and  4th  sees,  of  the  Act 
of  1870;  and  by  the  authority  cited  b^  was  also  de- 
prived <it  any  benefit  he  might  derive  under  the  Ulster 
Custom.  He  was  deprived  of  all  this  by  threat  of 
eviction.  "  I  will  put  yon  out  if  you  do  not  accept  my 
termsj"  was  in  effect  the  language  of  the  landlord.  The 
lease  was  not  executed  aiitil  three  years  after,  and  the 
tenant  really  did  not  know  what  terms  or  conditions  it 
contained. 

Orr,  for  the  landlord,  contra iThe  lease  (Jan  bo 

declared  void,  ilo  doubt — other  circumstances  concur- 
ring—^when  it  has  been  obtained  by  threat  of  eviction 
or  undue  influence.  Undue  influence  is  clearly  out  of 
the  case.  Has  there  been  a  threat  of  eviction  froni 
which  the  lease  sprang  as  a  necessary  consecjnence  ? 
Is  the  acceptance  of  the  lease  referable  to  a  threat 
of  eviction  within  the  meaning  of  the  2 let  section? 
The  payment  of  an  increased  rent  created  a  new 
tenancy,  So  that  all  improvements  anterior  to  the 
change  of  tenancy  became  the  property  of  the  laAdloi^d. 
The  lease  given  subsequent  to  such  a  change  of 
tenancy,  in  so  far  as  it  deprived  the  tenant  of  compen- 
sation for  improvements,  cannot  be  regarded  as  contain- 
ing an  unfair  term  having  regard  to  the  provisions  of 
the  Act  of  1870,  for  the  tenant  had  alreildy  lost  his 
title  to  the  improvements.  Looking  at  the  lease,  are 
there  any  tlnreasonable  covenants  having  regard  to 
that  Act  and  to  the  state  of  the  law  at  the  time  of  its 
execution?  The  object  of  the  Legislature  in  making, 
under  the  Act  of  1B70,  a  lease  for  31  years  an  equiva- 
lent for  the  ^ghts  Conferred  upon  yearly  tenants  by 
the  3rd  and  4th  secs.^  was  evidently  to  encourage 
leases.  Leases,  therefore,  not  only  are  not  to  be 
regarded  as  opposed  to  the  principles  of  that  Act,  but 
to  have  been  contemplated  by  its  policy ;  they  are  to 
be  regarded  as  part  of  the  results  intended  to  be  brought 
about  by  it.  Therefore  it  is  only  leases  containing  terms 
expressly  in  contravenUon  of  the  Act  of  1870,  and  forced 
upon  the  tenant  by  threat  of  eviction,  that  are  within 
the  purview  of  the  Slst  sec.  Can  the  lease  here  be 
regarded  as  answering  that  description  ?  The  valua- 
tion of  the  holding  is  under  £50  a  year,  so  that  the 
tenant  could  not  contract  himself  out  of  the  benefits  of 
the  Act  of  1870.  The  terms  in  the  lease  were  in  accord- 
ance with  the  Act  o^  1870.  The  conditions  against 
assignment,  sub-letting,  and  bankruptcy,  are  not  more 
stringent  than  those  contained  in  the  9th  and  13th  sees, 
of  that  Act.  The  covenant  not  to  build  any  dwelling 
or  other  house  unsuitable  to  the  holding  is,  by  implica- 
tion of  the  strongest  ch&racteir,  a  licence  to  build  a 
dwelling  or  Other  house  suitable  to  the  holding;  it 
amounts  to  an  express  covenant  enabling  him  to  erect 
such  buildings.  We  say  (1)  that  the  lease  does  not 
contain  terms  unfair  and  unreasonable  to  the  tenant 
having  regard  to  the  provisions  of  the  Act  of  1870; 
and  (2)  we  say  that  the  lease  was  not  procured  by 
threat  of  eviction, 

[O'Haoan,  J. — There  were  improvements  made  by 
the  tenant  that  the  increased  rent  might  have  been 
calculated  upon.  Would  not  that  depnve  him  of  the 
benefit  of  the  improvements  ?] 

The  acceptance  of  the  increased  rent  created  a  new 
tenancy ;  so  that  he  had  no  clum  to  the  improvements 
when  the  lease  was  executed. 

[O'Haoak,  J — The  tenant  had  a  right  to  enforce  a 
lease  when  be  paid  an  increased  rent  under  that  agree- 
ment for  a  lease.     Would  not  its  operation  be  retro- 
speclive?] 
Dodd,  in  reply. — It  is  contended  there  was  a  new 


and  immediate  tenancy  created  by  the  change  of  rent, 
and  that  the  lease  was  in  no  way  (ionnected  with  the 
increased  rent  or  the  new  tenancy.  The  evidence 
shows  that  the  tevCrse  was  the  case.  Hie  increase  of 
rent  was  part  and  parcel  of  the  agreement  for  the  lease 
even  though  the  lease  was  not  executed  for  some  years 
after.  The  first  time  the  tenant  sees  the  lease  is  when 
it  was  ready  for  execution.  It  is  urged  that  as  the 
valuation  is  under  £50  it  is  outside^  but  it  is  admitted 
if  it  were  above  £50  it  would  be  within,  the  purview  of 
the  section.  That  is  not  a  correct  view  of  the  law, 
because  the  Act  allowed  it  to  be  done.  The  Act  of 
1870  allowed  a  tenant  to  Contract  himself  absolutely 
out  of  it  where  his  valuation  exceeded  £50 ;  it  allowed 
him  to  take  a  lease  for  31  years,  no  matter  what  his 
valuation  was,  by  which  he  was  held  to  have  forfeited 
all  title  to  improvements  except  for  permanent  building 
and  reclamation  of  waste  land.  The  taking  of  the  lease 
forfeited  all  improvements  made  previous  to  it,  and 
there  only  remained  the  consideration  of  the  increased 
rent  as  a  term  of  an  unfair  character.  Any  daim  that 
might  have  escaped  by  the  acceptance  of  the  lease  was 
Captured  by  the  increased  rent. 

O'Haoam,  J. — In  this  ease,  in  whieh  Thomas  Ewazt 
is  tenant  of  the  lands  of  ToUygawley,  in  the  Ooonty  of 
Antrim,  and  James  Qtmj;  repteseatative  of  the  late 
Major  Qray,  is  landlord  i  an  origiDating  notice  has  beea 
served,  seeking)  undev  the  Slst  seotioa  of  the  Aot^  to 
have  a  lease,  accepted  by  the  tenant  after  (be  pasaing 
of  the  Landlord  and  Tenant  (Ireland)  Aat,  1870, 
declared  void  on  the  ground  that  it  contained  terms 
which  were  unreasonable  or  unfair  to  the  tenant,  h»v- 
ing  regard  to  the  provisions  of  that  Act,  and  that  ite 
acceptance  was  obtained  by  Major  Gray  by  threat  of 
eviotioni  and  undue  inflneoce.  The  originating  notioe 
states,  as  the  terolB  oomplained  of,  that  the  teo»nt  had 
to  sign  away  the  benefits  secured  by  the  Land  Bill  ot 
1870;  and  states  farther  the  exorbitant  rent  The 
holding  is  stated  to  contain  86  aores,  statute  measorA 
The  rent  is  £83-,  and  the  gnoas  poor  law  valoatioD  is  £iiQ. 
The  lease  oomplained  of  is  a  lease  of  the  i60i  ot  B^^ 
tember,  1875,  from  Qeorge  Gray  to  Thomas  Ewart,  ot 
part  of  the  lands  of  ToUygawley,  in  the  ooonty  <rf 
Antrim,  as  delineated  by  a  map  endorsed  on  the  letuae; 
to  hold  for  a  term  of  thirty-one  years  from  the  1st  of 
November^  1874,  at  the  yearly  rent  of  £83,  payable 
every  let  of  May  and  1st  of  Novembw,  free  of  all 
dedootions,  except  the  landlord's  proportion  of  poor 
rate.  There  is  a  covenant  against  assigning,  •ab4ettiiig, 
or  setting  in  conacre,  or  bequeathing  the  holding  to 
more  than  one  person,  without  the  consent  of  the  land* 
lord ;  a  covenant  not  to  boild  any  dwelling  or  other 
house  onsnitable  to  the  holding,  or  to  use  the  premises 
as  an  inn-,  tavern,  or  pnblio-hQOse,  witboot  the  assent 
of  the  landlord ;  and  to  keep  all  buildings  in  good  and 
proper  repair,  and  so  to  yield  tbem  op  at  the  end  of 
the  term.  There  is  also  a  covenant  enabling  the  land- 
loird  to  enter  and  give  notice  to  repair;  and  if  the 
iepailrs  were  not  executed  by  the  tenant,  the  landloid 
should  have  the  power  to  re-enter,  to  exeoute  the  re- 
pairs, and  recover  the  amount  from  the  tenant  as 
rent.  There  is  a  further  covenant  to  spend  npoo 
the  ground  all  mock,  dung,  (&o.,  and  to  leave  the 
same  upon  the  ground  at  the  end  of  the  term.  There 
is  a  proviso  for  the  absolute  cesser  ot  the  lease 
upon  breach  of  any  covenant,  and  there  is  also  an  ex- 
press covenant  by  the  lessee  to  pay  the  whole  of  the 
grand  jury  cess.  Prior  to  the  granting  of  this  lease, 
Thomas  Ewart  was  indisputably  tenant  from  year  to 
year  of  his  holding.  His  ancestors  had  held  it,  he 
says,  for  nine  generations,  which  brings  ns  baok  to 
the  plantation  of  Ulster.  At  the  time  of  the  earliest 
memories  of  the  tenant  the  rent  was  £16 ;  it  was  after- 
wards, some  time  about  1860,  raised  to  £19.    The  rent 
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of  £19  was  made  Dp  o{  £1  for  a  partioalar  field,  and 
£18  tor  the  rest  of  the  farm.  The  rent  of  £1  tor  the 
field  wan  ia  a  few  years  afterwards  raised  to  £4  lOs., 
making  the  entire  rent  £22  10s.,  at  whioh  fi^are  it 
remained  nntil  the  granting  of  the  lease.  It  woald 
appear  from  the  evidence  of  Air.  Boyd,  the  agent,  that 
the  land  had,  after  the  death  of  the  tenant's  father, 
been  divided ;  that  the  present  tenant's  brother  held 
the  greater  part  of  the  farm,  and  he  himself  only  about 
7  acres,  and  that  he  purohased  from  his  brother  in  1866 
or  1866.  Now,  the  aecdnnt  whioh  the  tenant  gives  as 
to  what  had  been  done  6n  the  farm  is  as  follows: — 
He  says  part  of  it  was  oalled  a  barren  bill,  which  no 
man  thought  wonid  be  laboured.  He  says  it  wss  he 
himself  who  leolaimed  the  worst  of  it ;  that  his  father 
reclaimed  the  easiest  parts,  and  left  things  that  he 
thooght  never  woald  be  done — things  whioh  he  himself 
afterwards  did.  He  described  the  baildings  which  he 
Mid  his  father  erected  on  the  Farm,  namely,  a  farm- 
boose,  a  slated  byre  aod  a  stable,  to  which,  he  says,  the 
landlord  did  not  contribute  one  farthing.  The  land,  he 
says,  was,  when  he  remembered  it  first,  bad  grazing 
ground,  stony  and  heathy,  and  high  gronnd.  There 
were  what  he  termed  "  the  four  old  original  acres." 
He  did  not  explain  exactly  what  he  meant  by  this,  but 
I  woald  infer  that  he  referred  to  the  7  statute  acres 
whioh  he  held  before  he  parohasad  from  his  brother. 
Now  the  tenement  valuation,  whioh  was  made  in  1863, 
was  £30  for  the  'entire  holding—that  is  to  say,  for  the 
land  £18  6s.,  and  for  the  buildings  £1  ISs,  I  may  say 
that  on  this  qnestion  of  the  improvements,  whioh  be 
alleged  were  effected  by  himsef  and  bis  father,  the 
tenant  was  not  oroas-examined.  A  neighbour  of  his, 
named  Powell,  deposed  that  he  knew  Bwart's  land  for 
thirty-five  years,  that  he  knew  it  in  his  father's  time  ; 
that  it  was  very  rongh  ground ;  that  the  tenant 
was  a  very  improving  tenant  t  that  he  knew  of 
his  own  knowledge  of  bis  having  reolaimed  portions 
of  it — large  portions ;  that  he  oonld  not  fix  the  time, 
because  he  was  doing  it  from  one  time  to  another) 
that  he  believed  be  did  the  most  himself;  that  his 
father  did  some  of  it.  Hn  Boyd,  the  landlord's  agent, 
was  not,  on  hit  direot  examination,  asked  any  qnestion 
as  to  whether  the  tenant  had  been  an  improving  tenant 
On  bis  oross-examioation  he  is  asked  whether  he  knows 
the  holding,  and  whether  improvements  have  beaa 
made  upon  it,  and  be  says,  "  Tee;"  and  whether  the 
tenant  is  a  good  tenant,  and  he  answers,  "  A  most  ex- 
eellent  man."  It  is,  therefore,  a  clear  conclusion^  in  oar 
minds,  that  the  tenant  and  his  predecessors  in  title 
had  effeoted  considerable  improvenlents  upon  the  hold- 
ing, not  only  by  the  baildings— which  we  do  not  take 
muoh  into  consideration,  beoaaae  on  Mr.  Boyd's  evidenoe 
their  value  does  not  form  a  oonstitnent  part  of  the  rent — 
but  also  by  gradual  reclamation  of  the  waste  land  and 
amelioration  of  the  farm.  Upon  this  point  there  is  no 
discrepancy  whatever  in  the  evidence  I  now  oonle  to 
the  oironmatanoes  under  which  the  lease  Was  (granted 
aod  accepted,  concerning  which  there  is  oonsidecable 
disorepanoy.  The  tenant's  version  is  this : — Hn  says 
that  two  years  before  the  lease,  that  is  to  say  in  1873, 
he  was  paying  bis  rent  to  Mr.  Boyd,  the  agent ;  the  rent 
was  paid  aDnually  in  December.  "  Mr.  Boyd  said  to 
me  'The  Major  has  raised  your  rent.'  I  said  I  was 
paying  all  that  I  could  pay,  and  more  than  I  could  pay, 
because  I  was  bringing  every  farthing  of  money  that  I 
had,  and  I  bad  often  to  borrow  some  once  in  a  while  to 
make  things  up.  He  said,  '  Yon  should  go  up  to  the 
Major  and  have  an  interview.'  I  did  not  go.  I  said  I 
had  jast  paid  all  the  rent  I  oonld  pay.  He  said  the 
Major  was  intending  to  give  me  a  lease.  I  said  we  never 
had  one  and  did  not  need  any."  The  tenant  had  an 
'  evident  dread  of  the  result  of  an  interview  with  the 
Major,  and  did  not  go  near  bim,  and  a  year  went  by. 
The  lapse  of  this  year  withont  any  step  being  taken  by 
the  landlord  is,  I  think,  to  be  acoonnted  for  by  a  oir- 
oumstanos  mentioned  by  Mr.  Boyd,  to  whioh  I  shall 


hereafter  adverb  In  thd  following  December  of  1874^ 
as  he  was  paying  his  rent,  Mr.  Boyd  reproved  him 
somewhat  sharply  for  not  having  gone  to  see  Major 
Gray ;  and  again  the  tenant  said  that  he  did  not  know 
what  to  do ;  that  he  had  always  paid  his  rent,  and 
as  mach  as  he  could  pay  ;  that  it  was  too  dear 
withont  adding  more  to  it.  After  those  two  admoni- 
tions from  Mr.  Boyd,  Ewart  in  the  following  spring 
received  a  third,  which  oonld  not  well  be  neglected. 
He  was  aerved  with  a  notice  to  quit,  bearing  date  the 
12th  April,  1875,  requiring  him  to  deliver  up  posssssioa 
of  his  farm  on  the  lat  November  following.  More  than  a 
month  afterwards  he  received  another  document,  dated 
the  20th  May,  1675,  informing  him  that  the  notice  to  quit 
was  served  for  the  purpose  of  raising  his  rent,  and  that 
his  rent  in  future  was  to  be  £33.  It  does  cot  appear 
from  the  tenant's  evidence  that  he  had  ever  before  this 
been  informed  verbally  of  the  amount  of  rent  to  be  put 
upon  him;  However  this  may  be,  the  two  documents 
taken  together  were  of  a  very  serious  complexion,  and 
under  their  presenre  Ewart  sought  that  interview  with 
his  landlord,  which  he  had  previously  rather  shunned 
than  oourted.  He  went  to  him  in  the  mouth  of  August, 
1875,  and  saw  him  in  his  own  house,  Mr.  Boyd  being 
present.  The  landlord,  Mr.  G-ray,  said,  *'  Who  are 
yoa  f"  Mr;  Boyd  said,  "  This  i^  Thomas  Ewart,  one  of 
yonr  tenants  from  TuUygawley."  He  said  ''  he  remem- 
bered  me."  Ewart  then  meotiooe4the  fact  of  Major 
Qray  having  gone  over  the  farm  eighteen  years  before 
with  Mr>  Winder,  the  former  agent)  aod  observed  upon 
its  stony  condition.  He  then  proceeds  with  his  narra- 
tive of  the  interview.  "  He  (the  Major)  said, '  We  found 
your  rent  a  little  too  low,  and  we  have  raised  it,  and  I 
am  going  to  give  yon  a  lease  to  secure  yoa  against  fur- 
ther rises.'  I  said  a  lease  would  not  iiiake  me  abler  to 
pay  rent,  that  a  lease  was  no  good,  and  I  would  take 
none.  I  asked  to  be  allowed  to  make  statements  to 
him  of  what  I  had  done.  I  began  to  tell  hini  that  my 
land  was  about  the  worst  that  ever  had  to  be  broken 
up  in  our  country,  and  I  had  done  what  the  neighbours 
said  was  the  greatest  thing  ever  done,  and  after  I  had 
it  done  it  was  bad  land  still,  thongh  I  made  it  better 
looking.  I  said  it  lies  high,  and  the  wind  blows  down 
the  oropsi  He  said  he  did  not  need  me  to  instruct  him, 
I  was  to  aocept  his  terms, '  Do  you  know  that  you  are 
my  tenant  r  I  will  pot  you  out  if  yoa  do  not.'  I  was  hurt 
about  it,  that  I  had  done  so  much,  and  a  man  to  put  me 
out  aiter  all ;  and  I  stood  a  minutei  and  I  said  '  that  is 
the  hardest  thing  I  ever  heard  or  read  of.  I  am  the 
ninth  generation  born  there,  and  now  yon  put  me  out 
and  I  have  a  family  of  ten  children,  and  a  wife,  and  no 
place  to  go  to,  and  no  nkoney';  He  jast  ttlmed  round 
and  said — <  Boyd,  give  him  antil  Saturday  to  make  up 
his  mind,  and  U  he  accepts  oitr  terms,  and  takes  a  lease 
he  will  get  the  stay' ;  that  he  did  not  need  me  any 
fdrlher."  This  is  Ewart's  evidence.  He  yielded  to  the 
landlord's  demand^  and  paid  the  rent  of  £33  as  from 
the  preceding  gale  day — November,  1874 ;  but  the  lease 
was  not,  in  fact,  executed  by  him  until  three  years 
after — November,  1878.  The  tenant's  account  of  the 
delay  is  that  be  never  asked  more  after  the  lease  for 
about  three  years  until  Mr.  Christy,  the  landlord's 
solicitor,  met  him  one  day  in  High-street,  and  told  him 
there  was  the  lease  to  be  signed,  and  that  he  should  go 
and  get  it  signed  and  pay  for  it ;  that  he  said  that  he 
did  not  care  \t  he  never  saw  it ;  that  Mr.  Christy  told 
him  if  he  did  not  sign  it  he  would  have  to  bear  the 
expenses  of  the  court,  and  that  he  wonld  charge  him 
twice  as  much  as  if  he  took  it  directly ;  that  after  con- 
sulting another  solioitor  he  signed  it  in  Mr.  Christy's 
office.  He  is  asked  in  cross-examination  if  he  did  not 
ask  Mr.  Christy  to  get  the  lease  for  him.  He  says  he 
did  not,  but  that  Mr.  Christy  told  him  to  come  and  pay 
for  it.  He  admits  that  he  did  ask  Boyd  to  get  him  the 
lease  about  three  years  after  the  lease  was  first  named ; 
that  Mr.  Christy  having  told  him  that  he  wonld  have 
to  pay  double  if  he  did  not  take  it  then,  he  told  Mr, 
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Boyd  to  get  the  lease  if  he  had  to  pay  for  it.     Re  is 
also  asked  whether  he  did  doc  say  that  he  wanted  the 
lease  to  borrow  money  on,  bnt  this  he  entirely  denies. 
Now,  we  cannot  oonceal  from  onrselves  ibat  this  nar- 
rative of  the  tenant  is  oonsistent  with  what  is  stated  by 
Mr.  Boyd  and  Mr.  Christy.    It  is  entirely  a  qaestion  of 
reoollectioD,  tor  to  none  of   them  can  any  want  of 
veracity   be   impated.      Ewart    obtained   the   highest 
character  from  Mr.  Boyd  himself,  and  certainly  in  tbe 
witness-box  he  showed  all  the  marlt^  and  characteristics 
of  a  serious  and  trnthful  mao.     Mr.  Boyd  says  that  in 
the  year  1875  a  survey  was  made  of  the  estate  by  a  Mr. 
ThompaoD,  who  is  now  dead ;  that  be  surveyed  Bwan's 
farm  amongst  otberx,  and  valoed  it  first  at  £36,  which 
iocreased  rent  Ewart  was  asked  to  pay  and  refased  ; 
that  before  the  service  of  the  notice  to  qoit  no  mention 
of  a   lease  was  made.     Ue  then  states  that  he  was 
present  at  an  interview  between  Ewart  and  Major  Gray 
which  he  fixes  as  having  taken  place  in  the  late  sam- 
mer-time  of  1875 ;  and  in  this  be  and  Ewart  agree. 
He  is  then  asked  if  he  recollected   what  took  place 
at  that  interview,  and  he  answers  "  I  do  not,  indeed."  He 
is  then  asked  if  he  recollects  anything  at  all.     He  says, 
"  I  recollect  they  had  a  conversation  abont  tbe  rent 
and  Major  Gray  told  him  his  farm  was  cheap,  and  b« 
wonld  increase  the  rent,  bat  he  did  not  tell  bim<he 
woald  pat  him  oat."    Of  that  Mr.  Boyd  was  perfectly 
■are ;  be  says  he  does  not  remember  any  mention  of  a 
lease  at  that  interview.     His  reoolleetion  is  that  tbe 
first  mention  of  a  lease  was  made  in  1875,  when  Ewart 
vas  paying  the  flmt  year  of  the  increased  rent,  which 
rao  from  November,  1874.     He  adds  that  decidedly  the 
first  proposal  for  a  lease  emanated  from  Ewart;  that 
he  said  he  would  take  a  lease,  bat  Major  Gray  wanted 
jB35  for  the  holding,  and  refased  to  sign  the  lease 
for  three  years    nnless   the    rent  should    be    £86   a 
year.    He  then  states  that  Thompson  made  two  valua- 
-  tionn — one  in   187S,   at  £35,   and  the   other   in    1875, 
at  £33 ;  that  Major  Gray  had  a  regular  tariff  for  grant- 
ing leases— viz.,  an  iuorease  of  2s.  6d.  tbe  statute  aore 
for  thirty-one  years,  and  Ss.  the  statute  aore  tor  sixty- 
one   years.     He  says  that  when  Ewart  proposed  in 
December,  1876,  to  take  a  lease  he,  Mr.  Boyd,  pro- 
mised to  speak  to  Major  Gray ;  that  be  told  Ewart 
what  Major  Gray  said — namely,  that  he  wanted  £85 
tor  the  farm,  and  that  it  was  agreed,  probably  in  1876, 
that  be  should  have  a  lease  ;  that  it  was  then  agreed 
that  he  sbonld  have  the  lease  at  £33,  but  that  Major 
Gray  refused  to  sign  for  three   years.      Now    if   Mr. 
Boyd's  narrative  of  the  sequence  of  events  be  correct, 
the  tenant's  case  woald  enooanter  a  most  formida- 
ble  obstacle ;    for  if  the   tenant,   succumbing  to   the 
pres.snre  of  the  notice  to  qait,  agreed  to  the  increased 
rent  witbont  any  reference  to  a  lease,  and  if  tbe  propo- 
sal for  a  leetse  afterwards  emanated  from  himself  as  an 
independent  transaotiou,  it  woald  be  difficult  indeed  to 
bold  that  tbe  acceptance  of  the  lease  was  procured  by 
threat  of  eviction  or  nndne  influence.    We  have  dis- 
missed a  case  on  that  very  gronnd.     Bat  can  we  rely  on 
Mr.  Boyd's  memory  ?    In  the  first  place,  who  is  more 
likely  to  preserve  a  recollection  of  the  facts,  and,  above 
all,  of  the  important  interview  in  August — Mr.  Boyd, 
to  whom  this  case  was  but  one  among  a  mnltitude  of 
dealings  with  tenants  over' an  estate  of  nearly  £6,000 
a  year,  each  of  whom  was  to  him  of  comparatively  small 
importance;  or  the  tenant,  to  whom  it  was  possibly  the 
most  momentous  event  of  bis  life,  when  the  choice  was 
given   him   of  paying  an  addition  of  almost  fifty  per 
cent,  or  qaitting  the  farm  which  he  and  his  had  held 
for  close  on  300  years?    Again,  Mr.  Boyd's  own  admis- 
sions show  plainly  that  he  has  nothing  in  the  nature  of 
a  distinct  recollection  of  tbe  transaction.    He  stated  ao 
in   the  beginning  of  his  direct  examination ;    and  in 
oross-ezamination,  in  answer  to  Mr.  Dodd,  who  asked 
him   whether  he  conld  recollect  positively  that  in  the 
interview  of  August  there  was  not  a  word  said  abont  a 
lease,  he  answered,  "  I  cannot  say  that."    He  is  farther  I 


asked  by  Mr.  Dodd  when  inetraotion  was  given  him  to 
prepare  the  lease,  and  he  answered,  '*  In  the  year  1876 ; 
I  think  early  in  1876."      **  Are  yoa  trasting  to  you 
recollection,  or  have  yoa  any  date  to  go  upon  7— Nona 
whatever.     Are  you  perfectly  certain  it  was  in  1876  ?— 
No.    Will  you  swear  it  was  not  in  1873  ?— No.    Will 
yoa  swear  it  was  not  in  1874 1 — ^No,  I  will  not.    Yoa 
won't  swear  there  was  not  a  referenoe  made  to  a  lease 
before  tbe  first  interview  between  Major  Gray  and  tbe 
tenant?— Yes.    Yoar  evidence  now  is  that  yoa  won't 
swear   there  was   not  something  said   about   a  lease 
before  that  interview  in  1876  ? — Yes.     And  it  may  have 
been  in  1873  ?— It  might."    It  is  plain  that  Mr.  Boyd's 
recollection  on  the  whole  subject  ntterly  fails   bim; 
nor  is  it,  as   I   have   said,  wonderful  that  it  should. 
Bat   the  documents  themselves  famish  the  strongest 
evidence.    The  lease   has  a  stamp,  with   tbe  data  of 
issue,  36Gh  April,  1875.     Mr.  Christy,  tbe  solicitor,  says 
that  the  lease  was  engrossed  on  a  purchased  stamp, 
and  that,  so  far  as  he  can  reooUect",   he  got  instrao- 
tions  to  prepare  the  lease  abont  April,  1875.    But  as 
to  the  lease  itself ;  it  is  a  lease  dnly  engrossed,  tenant's 
part  and  landlord's  conaterpart.   The  acreage  is  stated, 
and  the  habendum,  is  "to  hold  for  tbe  term  of  thirty- 
one  years  from  the  1st  November,  1874^  yielding  and 
paying   the  yearly  rent  of  £83"  (the  rent  being  no 
sobseqaent  insertion,  bat  portion  of  the  original  eo- 
grossment),  '*  payable  half-yearly  on  the  let  day  of 
May  and  1st  day  of  November  in  every  year,  the  first 
of  such  half-yearly  payments  to  be  made  on  tbe  lit 
day  of  May,  1876."    The  time  of  the  begioning  of  tbe 
lease  is  oast  back  to  November,  1874,   and  the  first 
payment  is  to  be  made  in  May,  1876,  thas  oaptnring  the 
coming  May  gale.   It  seems  to  ns  little  short  of  demon- 
stration that  that  lease  was  an  engrossed  thongh  not 
executed  instmment  prior  to  tbe  1st  May,  1876.  Whit, 
then,  becomes  of  Mr.  Boyd's  theory  that  the  first  mso- 
tion  of  a  lease  emanated  from  Ewart  binatM  in  Deo., 
1876,  or  of  the  view  that  at  the  time  of  tbe  notice  to 
quit,  or  of  the  notice  of  May,  1876,  there  had  beea  no 
tboaght  of  a  lease,  or  of  the  idea  that  the  rent  oontem- 
plated  by  Major  Gray  throughoot  the  year  1676  down 
to  1876  was  £86  and  not  £83  ?    I  think  it  not  nnlikely 
that  the  idea  of  £85  was  in  Major  Oray's  mind  during 
the  year  1874,  and  that  soma  hesitation  on  that  point 
was  the  cause  of  his  inaction  daring  that  year.    Bat 
tbe  evidence  of  tbe  engrossments,  in  my  opinion,  com- 
pletely confirms  the  statements  of  the  tenant  that  when, 
in  December,  187.H,  the  rise  of  rent  was  mentioned,  the 
intention  to  give  a  lease  was  also  mentioned,  and  that 
in  the  interview  of  Angast,  1875  (the engroasments  with 
root  and  all  fixed  being  then  in  Mr.  Boyd's  possession). 
Major  Gray  did  say,  *'  We  intend  to  give  yoa  a  lease, 
to  seonre  yon  agaiust  any  farther  rises  of  rent."    Tbe 
rise  of  rent  and  the  lease  were  not  two  distinct  and  inde- 
pendent things,  as  Mr.  Boyd's  memory  now  tells  him. 
They  were  one  thing  and  one  idea  from  the  beginning. 
In  saying  so  I  do  not  leave  out  of  aoooant  what  Mr. 
Christy  tells  as.    Mr.  Christy's  evidence,  I  am  boaad  to 
say,  is  wholly  irreoooeilable  with  Mr.  Boyd's  evidence 
as  to  the  first  mention  of  a  lease  being  in  December, 
1876.     Mr.  Christy  says  that  about  the    time  of   the 
preparation    of   the   lease,    and   after   he    had   been 
instraeted  by  Mr.  Boyd,  Ewart  called  upon  him,  and 
gave  him  to  understand   that  his  reason  for  getting  a 
lease  was  that  he  might  reqaire  to  borrow  a  little 
money.    Now  the  time  of  the  preparation  of  tbe  lease 
mast  have  been  before  May,  1876.    Tbe  notice  to  quit 
was  in  April ;  the  notice  to  pay  the  increased  rent  was 
in  May ;  the  first  time  Ewart  oame  faoe  to  face  with 
his  landlord  was  in  Aagast,  Ewart  still  bitterly  oon- 
tending  against  an    increase  of  rent ;    and    yet  Mr. 
Christy,  who,  I  may  observe,   as  well  as  Mr.  Boyd, 
professes  to  speak  wholly  from  memory,  wonld  tell  oa 
that  in  the  spring  of  1876  Ewart  oame  in  to  him,  and 
spoke  abont  bia  getting  a  lease.    That  at  some  time 
before  the  actual  execation  of  the  lease,  in  1878,  Ewart 
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miiy  have  asked  for  the  Isaae,  and  stated  that  he  might 
obtain  money  on  it,  may  be  true  euongh;  bat  Mr. 
Christy,  who,  like  Mr.  Boyd,  does  not  refer  to  a  single 
book  or  doonment,  bat  depends  altogether  on  bis 
reoolleotion,  is,  in  my  opinion,  entirely  astray  as  to  the 
date.  And  when  Ewart  was  boand,  as  he  was  bound  by 
his  agreement,  to  yield  to  his  landlord's  demands :  when 
he  had  paid  the  cent  reserved  by  the  lease,  and  from 
the  time  mentioned  in  the  lease,  there  is  nothing,  I 
oonoeive,  in  the  faot  of  his  asking  that  at  least  be 
shodld  get  the  doonment  embodying  the  contract  which 
proves  that  the  contraot  itself  was  not  on  his  part  a 
most  relaotant  one.  Mr.  Orr  said  to  Ewart  in  oross. 
examination  :  "  Ton  wanted  the  lease  then  t "  and  his 
answer  to  me  is  vary  intelligible — "Was  I  not  paying 
£38,  and  I  had  either  to  take  it  or  pay  dear  for  it."  He 
■ays  Mr.  Christy  nrged  him  to  take  oat  the  lease,  stating 
that  he  would  charge  him  at  a  less  rate  then  than  be 
woald  afterwards  do ;  and  this,  in  my  opinion,  derives 
confirmation  from  what  Mr.  Christy  himself  says, 
namely,  that  the  sum  of  £6  which  he  charged  for 
the  lease  was  lees  than  the  nsnal  legal  fee.  On  the 
whole,  we  have  oome  to  the  oonolnsion,  with  very 
little  hesitation,  that  the  aooeptance  of  the  lease 
hy  Ewart  was  prooared  by  the  threat  of  eviction. 
Bat  the  question  remains  whether  the  lease  ooataias 
terms  which  at  the  time  of  its  acceptance  by  the  tenant 
were  unreasonable  or  unfair  to  him,  having  ret^ard  to 
the  provisions  of  the  Act  of  1870.  And  this  qnestion  is 
no  doubt  a  very  serious  one,  and  one  requiring  very 
oarefal  consideration  of  the  real  meaning  of  the  enact- 
ment we  have  to  construe.  It  has  been  nrged  that  the 
leases  which  theliegislatnre  had  in  view  were  those  con- 
taining covenants  or  conditions  purporting  expressly  to 
debar  the  tenant  from  claiming  compensation  under 
section  3  or  section  4  of  the  Aot  of  1870.  Leases  of  that 
character,  it  was  said,  were  those  whioh  the  court 
obtained  power  to  anaal.  To  this  it  was  answered  that 
BO  limited  a  ooastruotion  would  render  the  effect  naga- 
tory :  for  if  the  lease  were  made  to  a  tenant  the  aggre- 
gate of  whose  holding  is  valaed  under  £60,  any  stipala- 
tioo  purporting  to  prevent  the  tenant  claiming  for 
disturbance  under  section  3  or  for  certain  improvemsnts 
under  section  4  is  made  absolutely  null  and  void.  It  is 
difficult  to  conceive  that  the  Legislature  meant  either 
to  strike  at  claims  which  were  already  annulled  by  the 
statute  of  1870  itself,  or  that  it  only  regarded  leases  to 
tenants  valaed  at  £60  or  over.  The  following  dilemma 
was  put  to  us.  How  can  yon  call  sach  a  stipulation 
unfair  to  a  tenant  valaed  below  £60  when  it  is  a  nullity  7 
How  can  yon  o»U  it  unfair  to  a  tenant  valaed  above 
£50  when  it  is  aathorised  by  the  statatef  We  are  of 
opinion  that  a  wider  construction  must  be  given  to  the 
21st  section  of  the  Aot  of  1881 ;  and  that  S  the  terms 
of  the  lease,  taken  in  their  entirety,  are  unreason- 
able or  unfair  to  the  tenant,  having  regard  to  the  pro- 
visions of  the  Aot  of  1870,  and  the  rights  of  the  tenant 
under  that  Act,  such  a  lease  may  come  witbin  the  class 
we  are  empowered  co  set  aside.  It  has  been  nrged  that 
the  oourt  cannot  take  into  account  the  amount  of  the 
rent  in  judging  whether  terms  were  unfair,  because  the 
section  enacts  that  when  the  lease  is  set  aside,  the  ten- 
ant shall  be  deemed  tenant  of  a  present  ordinary  ten- 
ancy from  year  to  year,  at  the  rent  mentioned  in  the 
lease.  It  is  argued  that  by  leaving  the  rent  unaltered, 
the  Xiegislature  showed  that  what  it  had  in  contempla- 
tion were  certain  oppressive  clauses  tending  to  frustrate 
the  benefits  of  the  Aot  of  1870.  But  a  oonsideration  of 
the  policy  of  the  Act,  as  shown  by  the  previous  sections, 
will  displace  that  argument.  To  every  tenant  of  a 
present  tenancy  from  year  to  year  is  given  t)ie  right  to 
have  a  fair  rent  fixed  for  his  holding.  Bat  no  such 
right  is  given  to  leaseholders  daring  the  carrenoy  of 
their  leases ;  they  are  bound  by  their  contracts.  If, 
however,  a  lease  obtained  since  1870  was  both  unfairly 
obtained  and  nnfair  in  itself,  with  regard  to  the  provi- 
sions of  the  Aot  of  1870,  then  the  L^slatore  tfaoaght 


that  the  tenant  should  be  freed  from  the  fetter  of  tbe 
lease  altogether,  and  be  placed  in  the  same  situation  as 
a  present  ordinary  tenant,  with  the  same  rights  of 
having  a  fair  rent  fixed  for  his  holding,  and  of  acqairing 
a  statutory  term.  If  the  Legislature  had  only  in  view 
obnoxious  clauses  in  the  lease,  apart  from  the  rent,  then 
its  object  woald  have  been  fully  attained  by  giving  tbe 
oonrt  power  to  strike  out  those  clauses.  But  by  em- 
powering the  court  to  annnl  the  lease  altogether,  and  to 
enable  the  tenant  to  have  a  fair  rent  fixed,  the  Legisla- 
ture has,  we  conceive,  shown  that  the  lease  in  its 
entirety,  rent  as  well  as  everything  else,  was  to  be  con- 
sidered. Now,  in  the  first  place  what  was  the  position 
of  the  tenant  just  before  tbe  agreement  for  tbe  lease? 
He  held  as  tenant  from  year  to  year  a  holding  valaed  at 
£20,  at  a  rent  of  £23  10s.  He  was  therefore  entitled, 
if  disturbed  by  the  act  of  his  landlord,  to  claim  five 
years'  rent  as  compensation  for  disturbance.  His  father 
had  made  improvements  on  tbe  farm,  bo  h  by  buildings 
and  by  reclamation  of  land.  He  himself  had  made 
further  improvements.  For  the  value  of  all  these  he  was 
entitled  to  be  paid.  It  is  somewhat  singalar  that  on 
neither  side  was  the  question  asked  whether  the  hold- 
ing was  sabjeot  to  the  Ulster  Custom,  and  accordingly 
we  take  the  rights  of  the  tenant  to  be  those  existicg 
aader  the  3rd  and  4th  sections  of  the  Aot  of  1870.  Kow, 
what  are  tbe  terms  of  tbe  lease  t  The  increase  of  rent 
ia  primdfaeie  immense,  close  on  50  per  cent,  above  what 
the  tenant  had  been  paying,  and  more  than  100  per  cent, 
above  the  rent  which  had  l^n  paid  in  the  tenant's  early 
days ;  and  this  increase  was  made  on  a  tenant  admitted 
to  be  an  excellent  and  improving  tenant  of  a  holding  on 
which,  so  far  as  appears,  the  landlord  never  spent  a  shil- 
ling. This  increase  of  rent  was  based  on  Mr.  Thompson's 
valuation.  Mr.  Thompson  is,  unfortanately,  dead.  Mr. 
Boyd,  the  agent,  says  the  valuation  was  made  ezolusiva 
of  the  improvements.  He  says  so  without  hesitation 
as  to  the  baildtngs.  He  is  then  asked  whether  the  re- 
clamations were  ezoladed.  To  this  he  gives  no  direct 
answer,  bat  said,  "Oh,  as  to  the  reclamations !"  and 
then  proceeded  to  state  what  the  tenant  bad  made  by 
tbe  stje  of  turbary ;  and  as  it  so  happened  neither 
counsel  brought  him  back  to  tbe  point.  I  asked  him 
whether  he  meant  the  land  was  valued  as  it  then  was, 
with  the  exception  of  the  buildings.  I  thought  his 
snswer  to  me  was  in  the  a£Brmativa,  "  I  do,  my  lord." 
But  the  shorthand  writer  has  taken  it  down  in  the 
negative,  "  I  do  not."  He  probably  did  not  quite  under- 
stand my  question,  for  be  goes  on  to  say,  "  There  is  a 
large  slice  of  the  holding  wants  to  be  reclaimed  still. 
Thomas  Ewart  got  from  Mr.  Winder,  he  has  informed 
me  himself,  ten  acres  of  bog  or  turbary,  oat  of  whioh 
he  has  been  living  for  the  last  twenty  years,  and  daring 
the  coal  famine  tbat  man  made  a  little  fortune  out  of 
tbe  bog."  Mr.  Dodd  asked  him  whether  he  was  charg- 
ing him  rent  for  that  bog,  and  he  answered  "  Barely  it 
is  part  of  his  holding."  And  therefore  he  has  had  it 
in  your  opinion  far  too  low  ?  *'  No,"  Boyd  answers,  "  It 
is  a  fair  rent  now."  And  Mr.  Commissioner  Vernon 
said  to  him,  "Yon  say  tbat  he  made  a  good  deal  of 
money  of  turf;"  and  he  answered,  "  He  did  and  does  so 
still."  He  is  asked  whether  that  is  not  contrary  to  the 
terms  of  the  lease  r  He  answered  "  I  really  oaanot  tell 
yon ;  it  is  deep  bog  for  tarbary."  I  asked  him  whether 
it  was  with  his  permission  Ewart  did  tbat ;  and  he 
answered,  "  Oh,  yes."  Now,  if  tbe  rent  which  Mr.  Boyd 
considers  a  fair  rent  were  based,  as  would  appear  to 
some  degree,  upon  the  gains  made  by  the  tenant  by  the 
sale  of  turf,  the  tenant  has  not  one  boar's  security  for 
that  right.  Major  Gray  may  be  too  honourable  a  man 
to  deprive  him  of  it,  but  who  can  answer  for  his  sao- 
cessors?  Tbe  29th  section  of  the  Landlord  and  Tenant 
Aot  of  1860  expressly  debars  a  tenant  from  catting  or 
using  turf  bog  for  profit  or  sale,  unless  the  rigbt  so  to 
use  and  enjoy  it  was  expressly  granted  in  writing  by  the 
landlord.  The  lease  is  absolutely  silent  on  the  sahject, 
and  the  tenant  might  be  prevented  at  onoe  by  iujunc- 
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tion  from  mlliqg  a  p^rtiole  ot  tarf,  and  might  possibly 
have  to  parohase  the  right  by  a  farther  iDorease  of  reot. 
If  the  rent  was  measared  on  that  basis,  it  would  have 
been  only  fair  to  embody  it  in  the  lease,  ilat  we  add 
that  we  thiolfit  almost  iucoaoeivable  that  Mr.  Thompr 
■on  oonld  haye  valued  the  farm  irrespective  ot  the 
tenant's  improvements  on  the  land.  How  was  he  to 
know  them  ?  How  was  he  to  know  the  previous  oon- 
ditioD  of  the  land  ?  The  tenant  trho  iqade  tbent  ap- 
pear* never  to  have  known  of  the  valuation  nntil  it 
appeared  in  the  forniidable  result.  Mr.  Qoyd  does  not 
■ay  that  he  spoke  a  word  to  Vlt.  Thon^pson  on  the  sub^ 
jeot,  and  Mr.  Boyd  himself  ^aa  there  but  for  a  com- 
paratively short  time.  It  has  been  said  that  the  amount 
of  the  rent  is  outside  the  soope  ot  the  seotiou  with 
whiob  we  are  dealing.  It  is  true  that  we  are  not  en-; 
gaged  in  fixing  a  fair  rent,'  but  inquiring  whether  the 
lease  contains  terms  unfair  to  the  tenant,  having  regard 
to  the  Act  of  1870.  And  it  seems  to  us  that  it  the 
tenant  had  acqaired  under  the  Aot  a  property  in  the 
holding,  as  he  undoubtedly  did,  and  if  a  rent  were  im- 
posed by  lease,  of  an  amount  saf^oieut,  or  o^ore  than 
■nffioient^  to  oonntervail  the  property  so  acquired,  we 
eannot  leave  this  out  of  aooount  in  judging  of  the  fair- 
ness of  the  terms,  having  regard  to  the  Act  of  1870. 
Ag^n,  this  lease  purports  to  be  a  lease  for  thirty-one 
years.  If  it  be  so  in  faot,  the  tenant  would  on  its  ter- 
mination be  deprived  of  all  compensation  for  disturb- 
ance, and,  to  a  partial  extent,  of  compensation  toi 
improvements.  And  it  may  be  argned,  that  inasmneh 
as  the  reserved  rent  of  £32  was  duly  paid  from  the  let 
November,  1874,  the  lease  should  be  treated  as  one 
having  its  beginning  at  that  date.  Although  I  do  not 
oonoar  in  this  view,  and  am  of  opioiou  that  the  lease 
must  be  deemed  to  have  its  commencement  at  the 
earliest  as  ot  the  date  when  there  was  a  biuding  con- 
tract for  a  lease,  yet  the  tenant  would  be  likely  to 
find  the  point  litigated  at  the  end  of  the  lease.  Bat 
further,  some  of  these  intprovements  were  made  by 
the  tenant's  father  while  he  was  tenant  from  year  to 
year  of  the  holding.  Now  under  the  authority  of  the 
case  ot  Hole  v.  Lord  Barbarian,  6  Ir.  L.  T.  B.  1,,  the 
effect  of  taking  the  lease,  whatever  the  term  may  have 
been,  was  to  preclude  the  tenant  from  claiming  in 
respect  of  the  improvemaDts  n^ade  by  his  father.  This 
would  be  no  longer  so  under  sect.  7  of  the  Aot  of  1881 ; 
bat  we  must  judge  of  the  lease  as  it  stood  at  the  time 
it  was  made.  The  lease  itself  is  in  the  most  stringent 
terms,  evidently  taken  froo)  precedents  in  use  in 
England,  and  not  at  all  adapted  to  the  customary 
relations  between  landlord  and  tenant  in  Ireland.  I 
will  refer  to  one  olaase  in  particular.  There  is  a 
proviso  that  if  there  should  be  a  breach  of  any  covenant 
oontained  in  the  lease,  the  landlord  might  reronter,  and 
thereupon  the  term  thereby  created  should  absolutely 
oease  and  determine.  Bo  that  if  the  tenant  should  let 
the  smallest  particle  ot  the  lands  in  conoore,  or  tail  to 
spread  and  use  on  the  premises  all  the  manure,  mack, 
or  dung  raised  upon  it,  or  tail  to  keep  in  due  and  proper 
repair  all  buildings,  and  also  all  bridges,  gates,  palings, 
rails  and  feneea,  watercourses,  dykes,  dams,  ditches, 
&e.,  the  landlord  might  at  once  put  an  end  to  the  lease, 
and  evict  the  tenant.  A  clause  of  this  kind  may 
possibly  be  fairly  enough  inserted  in  a  lease  where  there 
is  a  mere  arrangement  tor  the  hire  of  the  land  as  a 
temporary  commodity.  But  where,  as  in  the  present 
case,  the  farm  was  the  tenant's  patrimony,  it  was,  in 
my  judgment;  an  unfair  and  unreasonable  clause,  and 
not  only  unfair  and  unreasonable  in  itself,  but  un- 
reasonable and  unfair  to  the  tenant,  having  regard  to 
the  provisions  of  the  Aot  of  1870.  For  if,  as  I  have 
shown,  tiiere  were  rights  acquired  under  that  Act, 
namely,  the  right  to  the  value  of  the  improvements 
made  by  his  predecessors  in  title,  which  were  forfeited 
by  the  mere  fact  of  taking  the  lease,  snrely  it  was 
nntair  that  the  lease,  which  if  a  fair  lease  should  be 
k  sabstitate   for  the  rights  thus  lost,  should  be  wo 


framed  as  to  be  praotioally  a  lease  at  the  will  of  the 
landlord.  It  is  quite  tnie  that  these  extravagsot 
clanses  of  forfeiture  were  very  seldom  sought  to  be 
entoroed.  I  only  remen^ber  one  instance  in  which  the 
attempt  was  made,  and  I  am  glad  to  say  it  failed.  Bat 
we  have  to  deal  with  the  terms  of  the  lease,  and  aot 
with  the  probabilities  ot  their  being  enforced — probabili- 
ties which  might  on  any  day  undergo  a  oomplete  obaDge. 
The  clause  of  forfeiture  is  not  Bpeoifioally  referred  to  in 
the  originating  notice,  But  as  we  have  no  formil 
pleadings,  and  have  ample  power  of  amendment,  this 
omission  does  not,  I  conceive,  prevent  as  from  taking  it 
into  consideration.  There  is  another  olaase  to  whioh  I 
advert  only  because  it  was  adverted  to  in  aigament— 
nantely,  the  clause  whioh  throws  the  barthen  of  the 
entire  grand  jury  oess  on  the  tenant.  I  frankly  say  I 
do  not  lay  any  weight  on  this  dause,  both  baoause  it  was 
only  a  continuance  ot  a  liability  whioh  had  previonsly 
existed,  and  because,  according  to  the  case  of  Pouerteowri 
V,  MUcitdl,  4  L.  B.  L  82,  13  Ir.  L.  T.  Dig.  19,  the  rasalt 
would  have  been  the  same  if  that  olaase  had  been 
omitted,  the  tenant  having  been  in  oooupation  previoos 
to  the  lease.  But,  taking  all  the  tecma  of  the  lease— 
the  great  increase  of  rent,  sufilcient,  in  onr  opinion,  to 
countervail,  or  Q)ore  than  oonntervail,  whatever  interest 
in  the  land  the  tenant  had  under  the  Aot  of  1870,  the 
loss  by  reason  of  taking  the  lease  of  the  value  of  all  im- 
provements not  actually  executed  by  himself,  and  the 
stringent  and  severe  clauses  of  the  lease,  rendering  tb* 
tenure  under  it  n^ost  precarious,  so  tar  as  legal  rights 
are  concerned — we  have  unanimously  oome  to  the  ooa- 
olnsion  that  this  is  a  lease  containing  terms  unreason- 
able and  unfair  to  the  tenant,  having  regard  to  the  Aot 
of  1870 ;  and,  being  ot  opinion  that  its  aocaptanee  wis 
procured  by  the  landlord  by  threat  of  eviction,  we  will 
declare  it  to  be  void  as  from  the  date  of  this  order. 

Litton,  Q.O. — Ifo  one  who  has  paid  attention  to  the 
evidence  in  this  case  can  entertain  a  reasonable  doubt 
that  the  lease  of  26th  September,  1876,  waa  "  procared 
by  the  landlord  by  threat  of  eviotion,"  To  believe  that 
Thomas  £Jwart  signed  a  lease  containing  the  oovenants 
which  have  been  referred  to,  and  reserving  arent  raised 
from  £22  10s.  to  £33,  except  under  the  ardent  necessity 
of  having  to  choose  between  aubmitting  to  the  terms 
iniposed  by  his  landlord  and  quitting  his  holding  for 
ever,  is,  I  think,  simply  impossible,  if  we  are  to  regard 
the  principles  of  prudence  and  commoa  sense  which 
regulate  men's  aotions,  It  is  not  necessary  to  dwell 
upon  this  part  of  the  case,  but  I  wish  to  make  one  or 
two  observations  on  the  terms  of  the  lease  itself,  as 
applicable  to  this  and  similar  oases.  To  bring  any 
particular  case  within  the  ^Ist  section  the  lease  mast 
contain  terms  whioh  were  at  the  time  "  anreasonable" 
or  "  unfair"  to  the  tenant,  "  having  regard  to  the  pro- 
visions of  the  Act  of  1870."  I  am  of  opinion  that  the 
reservation  of  an  exorbitant  rent  is  t»  itteff  a  term  of 
the  lease  whioh  the  oourt  is  bound  to  mgard,  and  whioh 
may  be  snob  as  to  be  unfair  and  unreasonable  to  the 
tenant,  having  regard  to  the  Act  of  1870.  It  is  manifest 
that  rent,  if  forced  up  to  a  sufficient  amount,  mast  ot 
itself  destroy  whatever  property  the  tenant  has  in  his 
holding,  or  whatever  right  the  tenant  has  under  the 
Ulster  Custom  when  such  custom  prevails.  The  Aot  of 
1870  aimed  at  securing  the  tenant  by  providing  oom- 
pensation  for  improvements  and  compensation  for  dis- 
turbance ;  and  in  considering  the  question  whether  any 
and  what  pressure  has  been  brought  to  bear  by  the 
landlord  on  the  tenant  to  compel  him  to  accept  a  lease, 
when  we  find  the  tenant  yieldiog  to  a  large  increase  ot 
rent,  and  if  the  facts  of  the  case  disclose  anything  equi- 
valent to  a  threat  of  eviotion,  we  ought,  I  think,  speaking 
tor  myself,  to  draw  the  inference  that  the  aoceptaDoe 
of  the  lease  was  due  to  the  tenant's  inability  to  resist  a 
demand  the  refusal  to  accept  which  involved  the  loss 
of  his  holding,  and  that  the  increase  of  rent  was  nntair 
and  unreasonable  within  the  Slat  section  of  the  Aot  of 
1881.    The  Srd  seotiou  of  the  Aot  of  1870  provided  oom- 
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pensatioD  to  be  paid  to  a  tenant  cUstnrbed  by  his  land- 
lord, "  for  the  loss  wbioh  the  coart  sboald  find  to  be 
Bastaioed  by  the  tenant  by  reason  of  quitting  his 
holding,"  and  the  oompensation  was  to  be  awarded 
aeoordingly.  This  pKmaioo  has  been  repealed  by  the 
6th  leetion  of  the  Act  of  1861.  Bat  between  1870  and 
1881  the  eSeot  of  forcing  ap  the  rent  of  a  holding  was 
to  dapriTe  the  tenant  of  compenaation  in  direct  pro- 
portion to  the  inorease  of  rent.  The  higher  the  rent 
the  less  mast  be  the  loss  sostainsd,  and  the  less  the 
lose  sastained  the  less  the  eompensatioB  to  whioh  the 
tenant  wonld  be  entitled.  Having  regard  to  the  Act 
of  1870  and  the  deeision  in  ffoU  v.  Harbtxton,  nothing 
more  was  reqoired  in  order  to  destroy  the  beneflts 
intended  to  be  oonferred  by  the  Aot  of  1870  than  to 
procare  the  aoosptanoe  by  yoar  tonant  of  a  lease  for  81 
years  at  a  rack  rent ;  and  wherever  any  part  of  the  rent 
■o  reserved  represented  the  valne  of  the  holding  as 
improved  by  the  tenant,  nothing  oonld  be  more  nnrea- 
•onable  or  nnfair,  having  regard  to  the  provisions  of  the 
Aot.  As  to  dbvenant  in  relation  to  oonnty  oess,  I  do 
not  think  that  saoh  a  covenant  can  be  considered  as 
nnfair  or  unreasonable,  standing  alone.  The  Aot  of 
1870  contemplated  that  the  parties  might  oontraot 
regarding  its  payment,  and  it  appears  to  me  to  be 
merely  a  question  of  more  or  less  rent ;  but  the  presence 
or  absence  of  the  covenant  in  a  lease  may  have,  and 
indeed  I  think  most  have,  some  bearing  on  the  fairness  or 
reasonableness  of  the  rent  reserved,  having  regard  to  the 
rights  of  the  tenant  under  the  Act  of  1870,  immediately 
prior  to  the  exeontion  of  the  lease.  I  only  desire  to 
make  one  other  observation,  and  that  is  on  the  forfeiture 
clause.  I  do  not  think  a  forfeiture  ollinse  is  unreason- 
able or  unfair  if  limited  to  breaches  of  covenant  of  the 
ohM«oter  of  the  statutory  conditions  set  out  in  the  6th 
section  of  the  Aot  of  1881 ;  but  when  most  minnte  and 
almost  harasBiog  provisions  are  inserted  in  a  lease,  in 
relation  to  the  manner  in  which  the  holding  mast  be 
nsed  and  enjoyed,  and  when  the  forfeitnre  clause  is 
made  applicable  to  the  most  trifling  and  insignifloaDt 
breach,  in  such  case  I  would  be  prepared  to  hold  the 
clause  unfiur  and  unreasonable.  I  think  it  was  so  in 
this  case,  and  I  entirely  conoor  in  the  oonoluslon  that 
this  lease  should  be  set  aside. 

Mr.  Ybbhor  concurred. 

Solicitor  for  the  tenant;  Cwnia. 

Solictors  for  the  landlord :  A.  O'Rorki  jr  Sm, 


Dec  7,  24,  1881. — Lease  made  since  1870 — Terms 
unfair  or  unreasonable — Fine — Excessive  rent — Improve- 
menu — Disturbance — Forfeiture  of  right  to  compensation— r 
Tenant  having  equitable  estate  under  deed  of  trust — Right 
to  apply — Landlord — Burthen  of  proof  as  to  whether 
temmcy  is  one  from  year  to  year, 

A  tenant  from  year  to  year  compdied,  by  threat  of 
eviction,  to  accept  a  lease  at  an  txeesswe  rent  and  to  pay  a 
fine,  is  entitled  to  have  the  lease  set  aside  as  contemning  terms 
unfair  or  unreasonable,  having  regard  to  the  provisions  of 
the  Act  of  1870. 

Quffire,  u-hether  the  lowness  of  the  rent  would  be  taken 
into  account  as  counterbalancing  terms  m  other  respects  un- 
fair to  the  tenant — e.g.,  loss  of  his  right  to  con^iensation 
for  improvements,  and  the  fact  of  the  tenant's  having  paid 
a  fine,  might  be  counterbalanced  by  the  lowness  of  the  rent  1 

Semble. — An  excessive  rent  wtU  be  regarded  as  deter- 
mining the  fairness  of  the  other  terms  in  the  lease. 

Application,  on  behalf  of  a  tenant,  to  have  a  lease 
dedaned  void.  The  circumstances  so  far  as  they  are 
materia]  are  sufficiently  explained  in  the  judgment. 

Kelly,  in  support  of  the  application. 

Bird,  for  the  landlord,  contra. 


O'Hag&it,  J. — In  this  ea«e  an  originating  notice,  bearing 
date  the  25th  October,  1881,  was  served,  seeking  to  have  a 
leue  of  the  29th  September,  1872,  declared  void,  upon  the 
groandg  that  it  contained  terma  which  ware,  at  the  time  of 
such  acceptance,  unreasonable  and  unfair  to  the  tenant- 
namely,  that  the  teuut  was  compelled  to  accept  said  lease 
at  the  yearly  rent  of  £Q7  lis.,  whioh  was  and  is  excessive, 
and  not  a  fair  rent-;  and  the  said  tenant  was  compelled  to 
pay  £160  as  a  fine,  whioh  was  not  stated  in  the  said  lease, 
knd  should  have  been  taken  into  consideration  in  reducing 
said  rent ;  and  that  the  acoeptanoe  thereof  was  obtained  by 
threat  of  eviction.  Portioh  of  the  above  statement  is 
an  erf«r.  The  fine  of  £160  is  stated  on  the  face  of  the 
lease.  The  lease  is  one  not  made  to  Honor  Kelly  herself, 
but  to  her  son  Edward  Kelly,  for  the  life  of  the  Duke  of 
Cambridge,  at  £1  128.  Qd.  per  Irish  acre  ;  but  by  a  declara- 
tion of  trust  rigned  by  him,  and  bearing  date  the  28rd  of 
March,  1877,  he  declared  that  he  obtained  the  land  as  a 
trastee  for  his  mother,  Honor  Kelly.  A  good  deal  of 
evidence  was  gone  into  to  show  that  she  was  regarded  as 
the  tenant  from  the  time  of  the  lease ;  and  one  cmricas 
feature  in  the  case  was,  that  for  some  years  after  the  lease 
the  receipts  wwe  given  neither  to  the  son,  who  was  the 
lessee  in  trust,  nor  to  the  mother,  who  was  the  cestui  que 
trust,  but  to  the  representative  of  the  deceased  husband  of 
Honor  Kelly.  There  is  no  doubt  that  Honor  Kelly  re- 
mained in  occupation  of  the  house  and  farm  tbroughont, 
and  that  it  was  she  who  cnltivated  and  managed  the  latter. 
iler  son,  the  actual  lessee,  was  a  shopkeeper  in  Collooney. 
He  is  now  in  America.  The  declaration  of  trust  is  before 
US,  an  uiiimpeached  instrument  upon  which  we  must  aot. 
Although  the  legal  estate  is  in  him,  the  legal  and  beneficisl 
owner  of  the  lease  is  Mrs.  Kelly,  who  is  in  the  acttuU  occu- 
pation of  the  lands.  Therefore^  though  not  having  the 
legal  estate,  she  is,  in  our  opinion,  a  tensnt  entitled  to 
;ipply  under  the  ijlst  section  of  the  Act.  The  husband  of 
Honor  Kelly  died  on  the  4th  April,  1861.  The  old  rent 
was  £32  16a.  6d.  a  year,  about  16b.  the  Irish  acre.  The 
valcation  of  the  premises  was  £46.  It  is  alleged  that  her 
husband  held  under  a  lease.  So  far  as  we  can  colleet,  this 
was  so ;  but  no  evidence  sufSoient  tor  ns  to  aot  upon  as 
regards  the  terms,  or  deration,  or  determination  of  this 
lease  appeared  before  ns.  The  payment  of  rent  being 
proved  before  tiie  execution  of  the  present  lease,  the 
presumption  is  that  there  was  a  tenancy  from  year 
to  year,  unti)  the  contrary  is  proved.  The  burthen  of 
proof  is  on  the  landlord,  and  all  that  he  says  is  that 
his  father's  documents  were  somehow  lost  or  stolen  at 
the  time  of  his  death,  but  he  cannot  speak  ss  to  the  terms 
of  the  former  lease,  After  her  busbaiid's  death,  in  1861, 
Mrs,  Kelly  continued  in  occupation  of  the  premises  aod 
paid  the  rent,  although  the  receipts  weie  given  in  the  name 
of  the  representetives  of  Michael  Kelly.  Id  September, 
1871,  there  was  a  demand  of  possession  by  a  bailiff  of  tiie 
estate,  named  Edward  Kelly.  She  refused  to  give  up 
possession.  Afterwards,  she  says,  Captain  Griffith  himself 
and  his  agent  csme  to  her  house,  in  the  year  1872.  Captain 
Griffith  asked  her  what  she  was  going  to  do  about  her  land, 
and  she  told  him  she  intended  to  keep  it  if  she  possibly 
could.  He  told  her  she  could  not  expect  to  have  it  at  the  old 
rent.  "  I  said  I  thought  it  was  plenty  for  it,  when  I  myself 
made  the  improvements.  He  said  I  would  not  have  it  at 
that.  He  told  me  to  say  what  rent  I  would  give.  I  told 
him  I  thought  the  old  rent  was  sufficient.  He  said  *  That 
won't  do.  I  can  get  double  the  rent,  and  £250  of  a  fine.' 
I  told  him  I  would  not  give  that,  because  I  oonld  get  no 
money.  Then  he  said,  '  You  will  not  get  it.'  Wlasn  he 
was  leaving  I  told  him  I  would  give  Griffitib's  valuation, 
and  I  could  not  give  more  than  £1  an  acre.  He  left  my 
house,  and  he  and  my  son  had  whatever  more  talk  there 
was  about  it."  The  next  matter  she  deposes  to  is  as  to 
what  occurred  in  the  office  of  Mr.  Moloney,  the  solicitor,  in 
Sligo,  who  is  now  dead.  Mr.  Griffith,  according  to  her 
account,  said  to  her:  "Now,  Mrs.  Kellv,  I  am  going  to 
sacrifice  £100  on  your  account,  and  I  will  teke  £150  and 
double  the  rent."  She  says  tiiey  had  then  the  lease  in 
their  hands,  but  she  herself  was  not  present  at  the  actual 
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execution  of  the  lease,  which,  Btrange  to  say,  never  appear* 
to  have  been  exeonted  by  the  leasee  at  all.  Captain  Griffith 
and  Mr.  Palmer,  his  agent,  were  examined.  Mr.  Griffith 
says  he  never  dealt  with  the  old  woman,  but  with  her  son, 
and  that  her  son,  who  was  a  shoplieeperin  Collooney,  came 
to  him  in  1872,  after  the  lease  fell  in,  and  asked  him  for  a 
new  lease.  Captain  Griffith  said  he  would  be  very  glad  to 
give  it  to  him,  but  oonld  not  give  it  to  him  at  the  same 
rent  bis  father  had  it  at,  that  be  had  it  very  cheap.  He 
told  him  to  send  in  a  proposal ;  that  there  was  another 
man,  who  is  a  large  tenant  of  bis  on  an  adjoining  farm, 
most  anxious  to  get  it.  Captiun  Griffith  fiurther  said  be 
wonld  double  the  rent,  and  that  Kelly  must  give  him  a  fine 
for  the  buildings.  I  will  revert  to  the  question  of  the  build- 
ings. At  present  I  am  dealing  with  the  circumstancee 
under  which  the  lease  was  accepted.  Mr.  Falmer  says  he 
valued  the  (arm,  and  put  on  it  32s.  6d,  an  acre.  He  was 
asked  whether  any  objection  was  made  by  the  tenant,  and 
he  answers  significantly,  "  There  was  the  usual  conversa- 
tion, and  I  think  the  end  of  it  was.  he  wanted  me  to  leave 
the  rent  at  30s."  "  Was  anything  said  about  a  fine  1 — 
Yes,  Captain  Griffith  wanted  £250  ;  and  I  think  I  was 
partly  the  means  of  inducing  him  to  take  £150."  We  are 
of  opinion,  that  although  there  was  no  notice  to  quit  or 
other  lfg»i  proceedings,  there  was  a  very  distinct  intimation 
that  if  the  tenants  did  not  yield  to  Captain  Griffith's  terms, 
the  land  would  be  taken  from  them  and  given  to  another. 
There  was  in  substance  a  threat  of  eviction. 

Kow,  to  tnm  to  the  lease  itself.  Does  it  contain  terms 
unreasonable  or  unfair  to  the  tenant,  having  regard  to  the 
Land  Act  of  1870  <  We  have  already  decided  in  the  case  of 
Evarl  V.  Qray,  16  Ir.  L.  T.  Bep.  23,  that  the  section  is  not  con- 
fined to  leases  containing  clauses  or  covenants  debarring  the 
tenant  from  the  benefits  of  the  Act,  but  comprises  every 
lease  which,  taken  altogether,  in  our  opinion  contains  terms 
onreaHonable  or  unfair  to  the  tenant,  having  regard  to  the 
Act  of  1870.  In  this  case  valuable  buildings  had  been  un- 
questionably erected  on  the  farm.  Mrs.  Kelly  swears  posi- 
tively that  these  buildings  were  erected  by  her  husband,  who 
died  in  debt  in  eonsequenoe  of  the  expense  incurred  in  erect- 
ing them ;  upon  that  point,  on  which  she  spoke  moHt  posi- 
tively, she  was  not  Qross-examined.  Captain  Griffith  says 
the  buildings  were  erected  by  bis  father ;  hut  of  that 
he  gives  no  evidence  whatever,  except  that  he  says  his 
father  told  him,  which  of  course  must  be  simply  wiped 
out  from  oar  minds  as  forming  no  evidence  whatever. 
Mro.  Kelly  is  asked  as  to  her  own  knowledge  as  to  what  her 
husband  did,  and  she  answered,  "  all  the  improvements 
that  are  on  it  he  made  them  all,  and  that  he  expended 
£500  upon  them."  Mr.  Mitchell,  a  practical  farmer  re- 
siding in  the  neighbourhood,  who  knows  the  lands  for  about 
thirty  years,  says  he  remembers  the  improvements  made  by 
Michael  Kelly,  the  husband  of  Mrs.  Kelly  ;  very  extensive 
and  very  good  improvements.  That  he  saw  Kelly's  men 
working  at  the  house ;  that  he  did  not  know  who  paid  for 
the  house,  but  he  saw  Mr.  Kelly  getting  it  built.  .He  says, 
besides,  that  he  saw  him  improving  the  land  itself ;  that  he 
was  a  very  improving  man ;  that  he  removed  walls  and 
took  out  stones,  and  made  drains— everything  a  good  tenant 
could  do  to  the  land.  He  estimates  the  value  of  the  build- 
ings at  the  present  time,  taking  into  account  that  the  tenant 
haa  the  use  of  them,  at  £350 — £800  for  the  dwelling-house 
and  £50  for  the  offioa.  If,  in  fact,  these  Improvements, 
which  appear  to  have  been  made  twenty  years  ago,  were  in 
reality  made  by  the  landlord,  it  is  impossible  there  should 
not  be  some  evidence  of  the  fact  forthcoming  ;  we  conclude 
that  they  .were  made  by  the  tenant.  For  the  value  of  these 
improvements  the  tenant  was  entitled  to  be  paid,  in  addition 
to  compensation  for  disturbance,  what  might  amount  to 
three  years'  rent  of  the  holding.  The  entire  of  the  oompen- 
sation  for  disturbance  was,  as  the  law  then  stood,  lost  and 
forfeited  by  the  acceptance  of  the  new  lease,  according  to  the 
law  as  laid  down  in  Holt  v.  Harberton,  6  Ir.  L.  T.  Rep.  1,  and 
other  cases.  In  addition  the  tenant  bad  to  pay  a  fine  of  £150 
on  a  lease  for  a  single  life,  a  rent  of  £1 12a  fid.  an  Irish  acre, 
double  the  former  rent.  .  In  estimating  this  rent  Mr.  Palmar 
took  into  account  not  only  the  buildings,  but  also  the  fact 


that  the  tenant  had  the  lands  before  at  a  cheap  rate.  Mr. 
Commissioner  Vernon  then  said  to  hhn,  "Ton  state  that 
you  valued  the  land,  and  one  item  yon  took  into  considera- 
tion was  that  the  tenant  had  it  for  twenty-one  yean  at  a 
cheap  r«te.  Would  you  consider  that  an  element  in  valuing 
land  as  it  stood,  that  the  tenant  had  bad  it  cheap  for 
twenty  one  years !"  He  answers,  "  I  wonld  not ;  but  I 
would  consider  it  as  an  element  that  yon  should  not  be 
very  lenient  in  fixing  the  rent."  As  to  the  amount  of  rent, 
we  have  the  evidence  of  Mr.  Mitchell,  to  whom  I  have 
referred  above.  He  says  distinctly  that  at  any  tims 
£1  12s.  6d.  an  acre  was  an  exorbitant  rent  for  tbeluid.  It 
is  true  that  for  some  time  Mrs.  Kelly  did  make  something 
out  of  the  land  by  letting  in  oonacrtt.  Bnt  on  that  subjert 
Mr.  Mitchell  says,  from  his  own  experience,  that  anyone 
who  lets  in  conacre  cannot  make  by  it,  beoaoss  the  land  is 
so  much  reduced  He  says  he  knows  that  Mrs.  Kelly  has 
not  run  out  the  land  by  a  system  of  conacre  for  any  length 
of  time ;  that  she  treated  the  land  well  after  the  conacre 
penple,  laying  it  down  with  clover.  The  present  value  of 
the  land  he  eotimatea  as  follown  : — For  86a.  3^.  3p.  of  arable, 
ISs.  an  acre ;  for  8a.  2r.  4p.  of  marsh  and  swamp,  4s.  6d. 
per  acre.  We  enter  into  this  qnertion  of  tjie  rent,  not  that 
we  are  directly  estimating  the  fair  rent  of  the  holding,  bat 
because  it  is  impossible  for  us,  in  this  inquiry,  to  leave  the 
rent  ont  of  our  view.  It  might  be  possible  that  the  terms 
might  be  in  other  respects  unfiur  to  the  tenant — that  the 
right  to  his  improvements  might  be  lost,  that  a  fine  might 
be  paid,  and  that  these  losses  might  be  counterbalanced  by 
the  lowness  of  the  rent.  But  in  this  case  we  are  of  opinion 
that  the  rent  itself  is  excessive,  even  if  there  were  no  im- 
provements and  no  fine.  We  are  unanimously  of  opinion 
that  the  lease  is  unfair  to  the  tenant,  having  regard  to  the 
Act  of  1870.  We  accordingly  declare  it  void  m  &om  lbs 
date  of  our  order, 
Mr.  Ybbhoh  oononrred. 

Solicitor  for  the  tenant :  Horhan. 
Solicitor  for  the  landlord :  /.  C.  Dauy*. 


LAND  SUB-COMMISSIOU. 

Reported  by  R.  M.  Dane,  Esq.,  Barrister-at-Law. 

(Before  Cecil  Roche,  Esq.,  Barrister-at-Law;  M.  P. 
Ltncb,  and  fl.  R.  Mobsison,  Esqrs.) 

Oates  v.  Stonby, 

Jan.  10,  \S&2.— Turbary — Redaimed  lands  not  tn- 
eluded  in  ambit  of  holding — Right  of  landlord  to  aoi  after 
turf  cut  away — Admistion  of  Estate  Rentals  in  emdtnee. 

Where  a  portion  of  Umd  covered  mlk  turf  wot 
adjacent  to  the  original  holding  of  the  tenant,  though  not 
comprised  in  the  ambit  of  the  holding,  and  the  tenant 
possessed  a  right  of  turbary  over  such  land: 

Held,  that  the  tenant  possessed  no  right  to  the  soil  afltr 
the  turf  was  cut  away,  but  that  the  soil  remained  vested  in 
the  landlord,  subject  to  the  easement  on  the  part  of  the 
tenant  of  cutting  turf. 

The  Rentals  of  Estates  are  admissibU  in  evidence  m 
cases  before  the  Coxtrt, 

Application,  on  behalf  of  a  tenant,  to  have  a  judicial 
rent  fixed  for  bis  holding. 

The  originating  notice  set  ont  that  the  holding  con- 
sisted of  12a.  Ir.  20p.,  statute  measure,  and  the  present 
rent  was  £4.  From  the  evidence  it  appeared  that  the 
tenant  held  2a.  2r.  Op.  of  the  holding  in  the  year  1836, 
at  a  rent  of  £2.  In  1857  the  landlord  caused  a  survey 
of  the  holding  to  be  made,  when  it  was  foand  that  by 
reason  of  the  cutting  away  of  the  adjoining  bog  the 
tenant  was  in  possession  of  da.  2r.  Op.,  and  the  rent  was 
accordingly  raised  to  ;eS,  By  a  recent  survey  it  was 
found  the  holding  had  in  a  similar  manner  been  increased 
and  contained  7a.  Ir.  Op.,  statute  measure,  and  the 
rent  was  raised  to  £4,    It  also  appeared  that  the  tenant 
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bad  the  privilege  of  torbaiy  on  5  acres  of  the  bog 
remaining,  and  was  allowed  to  spread  the  turf  when  cut 
on  the  surface  of  the  bog. 

Dane,  for  the  landlora,  asked  that  the  originating 
notice  should  be  amended  by  inserting  in  it  the  area  of 
the  holding  as  7a.  Ir.  9p.,  and  not  12a.  Ir.  20p.  He 
contended  that  it  was  clear  from  the  evidence  that  the 
holding  had  been  vearly  added  to  by  the  catting  away 
of  the  Dog ;  and  the  landlord  had  no  objection  to  the 
tenant  having  included  in  his  holding  the  land  so 
reclaimed,  and  a  fair  rent  then  fixed;  but  he  strongly 
objected  to  his  being  given  5  acres  of  bog  which  clearly 
had  never  formed  portion  of  his  holding. 

Mr.  APDonnell,  solicitor,  for  the  tenant,  contended 
that  the  holding  had  always  consisted  of  12a.  Ir.  20p., 
vhich  included  the  bog,  and  he  relied  on  a  Poor  Law 
Valuation  certificate  which  set  ont,  that  in  1858 
Griffith's  Valuation  stated  there  was  that  area  in  the 
holding.  The  tenant  also  had  sworn  that  he  had 
been  in  possession  of  that  area. 

Dane. — That  certificate  is  only  primd/acie  evidence, 
and  has  been  fully  rebutted  by  that  given. 

Mr.  BooHB. — In  this  case  the  jndgmeut  I  am  about 
to  deliver  ia  that  of  my  brother  Lynoh  and  myself,  Mr. 
Commissioner  Morrison  dissenting  from  the  view  we 
take.  The  evidenoe  is  principally  docnmentary,  and,  in 
my  mind,  the  documentary  evidence  produced  by  the 
landlord  is  clear  and  oonolasive  on  the  point  that  this 
holding  does  not  contain  12a.  Ir.  20p.  as  stated  in  the 
ori^nating  notice,  but  7a.  Ir.  9p.,  and  that  the  origi- 
nating notice  shonld  be  accordingly  amended.  The 
first  entry  we  find  is  in  the  estate  rental  of  1836,  where 
we  find  John  Oates  holding  la.  Ir.  ISp.  Irish,  and  the 
map  attached  to  the  rental  and  oolonied  blue  defines 
this  portion  very  clearly  as  in  Oates'  possession,  a  large 
Moa  containing  4a.  3r.  9p.  lying  to  the  South  of  Oates' 
holding  being  colo  nred  yellow.  The  lands  were  surveyed 
ia  1857,  and  in  that  survey  we  find  Oates  holding  8a. 
Ir.  35p.  Irish.  The  course  which  was  adopted  by  the 
tenant  is  dear ;  he  had  a  right  of  cutting  turf  on  the 
lands  adjoining  his  holding,  and  as  he  exercised  this 
right  be  reclaimed  the  portion  cut  away  and  made  it 
c^tivated  land,  and  this  land  is  now  in  his  possession, 
and  Mr.  Stoney  does  not  dispute  his  right  to  this 
portion.  This  portion  added  to  the  original  amount  of 
the  holding  will  amount  to  7r.  Ir.  9p.  statute.  The 
question  arises  whether  the  tenant  has  a  right  to  the 
remaining  6  acres  of  bog  adjoining  his  holding  which  is 
not  yet  cnt  away,  but  on  which  he  appears  to  possess  a 
tight  of  turbary.  In  my  opinion,  he  has  no  right  to  the 
ownership  of  this  land  when  so  cnt  away.  The  land- 
kid,  as  appeals  by  the  rental,  never  included  these  6 
aorea  in  the  ambit  of  the  holding,  and  the  tenant  never 
held  the  lands  in  any  manner  hostile  to  the  landlord's 
ownership  thereof.  It  would,  in  mv  mind,  be  a  prin- 
ciple highly  dangerous  to  property,  if  it  were  held  that, 
by  a  ooorse  of  proceedings  such  as  has  taken  place  here, 
a  landlord's  rights  could  .be  lost.  I  will  be  no  party  to 
any  sooh  principle,  and  am  prepared  to  hold  that,  when 
a  tenant  has  exercised  his  right  of  turbary,  ha  has  no 
further  right  or  intareat  in  the  soiL  An  objection  has 
been  raised  in  this  ease  to  the  admission  of  the  rentals 
and  maps  of  the  estate  in  evidence.  I  have  already  in 
similar  oases  ruled  in  favour  of  their  admission,  and, 
unless  my  decision  is  reversed  on  appeal,  I  shall  con- 
tinue to  do  so.  In  my  opinion,  it  would  work  a  mon- 
strous injustice  to  landlords,  and  indeed  to  tenants 
also,  if  a  tribunal  possessing  the  extraordinary  juris- 
diction we  have  entrusted  to  us,  were  to  reject  the 
only  means  available  to  prove  the  history  of  the  estate, 
and  were  to  reject  the  truthful  evidenoe  of  these  ancient 
doonments  connected  with  the  estate,  containing  entries 
in  favour  of  landlord  and  tenant  alilie. 

Solicitors:  Farrdl  APDonneU;  A.  W.  TitddO. 


HIGH   COURT  OP   JUSTICE. 

OOHMON  PIBA.S  DIVISION. 

Reported  by  J.  P.  Bebtt,  Esq.,  Barrister-at-Law. 

(Before  Morsis,  C. J.,  Lawsoh,  and  Hauusom,  JJ.) 

M'Manus  v.  Maodibb. 

Jan.  25,  1882. — Remittal  to  County  Court-Action 

for  auauk  and   battery— Visibh   meant— mDe/eadant'$ 

affidavit—C.  L.  P.  A.  Act,  1870,  ».  6. 

On  a  motioa  to  remit  an  action/or  damages  for  assatHl 
and  battery  under  the  C.  L.  P.  A.  Act,  1870  (33  ^  84 
Via.,  c.  109),  a.  6,  Me  defendant,  in  his  affidavit,  deposed 
that  the  plaintiff  was  a  "  vnall  farmer,"  imd  "  that  neither 
the  plaintiff  nor  I  have  any  means  to  carry  on  expensioe 
litigation  m  the  superior  courts  ;"  and  the  plaintiff  deposed 
to  his  having  tieo  large  famu  of  land : 

Held,  that  the  defendant's  affidavit  did  not  sufficiently 
comply  toUh  the  requirements  of  the  statute,  as  to  negativ- 
ing the  plaintiff's  havmg  visible  means  of  paying  the  costs 
should  a  verdict  nc^  be  found  for  the  plaintiff. 

Motion,  on  behalf  of  the  defendant,  under  the  C.  L. 
P.  A.  Act,  1870  (33  &  34  Vict.,  c.  109,  s.  6),  to  remit 
the  action  to  the  EnniskiUen  Civil  Bill  Division  of  the 
Fermanagh  County  Court. 

The  wnt  of  summons,  issued  the  10th  January,  1883, 
claimed  the  recovery  of  damages  for  assault  and  battery. 
The  defendant,  in  his  affidavit,  after  detailing  the 
circumstances  under  which  the  assault  was  alle^d  to 
have  been  committed,  deposed  that  the  plaintiff  is  a 
"  small  farmer,"  and,  "  that  neither  the  plaintiff  nor  I 
have  any  means  to  carry  on  ex{>ensive  litigation  in 
the  supmor  courts."  The  plaintiff,  in  his  affidavit, 
deposed  to  bis  having  two  large  fanns  of  land,  and 
denied  that  the  action  was  spectwitive. 

TVacey,  in  support  of  the  motion. 

Trench,  contra ^The  defendant's  affidavit  does  not 

state  that  the  plaintiff  has  no  visible  means  of  paying 
the  costs  of  the  defendant,  should  a  verdict  not  be 
found  for  the  plaintiff:  33  &  34  Vict.,  a  109,  s.  6; 
Kav.  &  QuiU,  Remit,  of  Actions.  The  defendant  does 
not  state  his  means  of  knowledge. 

Traeey,  in  reply. — We  have  so  set  ont  substantially 
in  the  defendant's  affidavit  that  the  plaintiff  has  no 
means. 

MoRBiB,  CJ.— That  is  very  vague ;  the  statute  most  be 
complied  with. 

Motion  refused,  lotiA  costs.* 

Solidtor  for  plaintiff :  /.  Akxander, 
Solicitor  for  defendant :  J.  W.  Dane, 


SXOffSQUSS  DIVISION. 

Reported  by  Haks  Atuibr,  Esq.,  Barrister-at-Law. 

(Before  Fai,i.ss,  C.B.) 

HoIiBIBs  v.  CoiraouiT. 

Dec.   10,    \B&\.—.Praedee—'Demwrer— Demurrer 

books— 0.  XXVII.,  r.  6 O.  O.,  1864,  50. 

O.  XX  VI I.,  r.  6,  aUoaing  either  party  to  enter  a 
demurrer  ^^immediately,"  must  be  tcdcen  at  repealing 
O.  0.  1854,  r.  50,  requiring  demurrer  books  to  be  made 
up ;  and,  accordingly,  a  party  whose  pleading  it  demurred 
to  is  bound,  without  wailing  for  points  of  demurrer  or 

•  See  Hyan  v.  BroughaU,  14  Ir.  L.  T.  Rep.  119.— (E.  N.  B.,  Ed.\ 
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demurrer  hoak*^  to  tnter  tha  demurrer  %nlMa  ten  day»; 
vUktrwMt  A*  demurrtr  it  adndUed. 

Motion  for  jndgiiieBt  in  an  action  for  recovery  of 
land  for  non-payment  of  rent  The  statement  of 
daim  aTerred  that  the  plaintiff  had  let  the  lands  of 
Ballymacshanboy,  in  the  County  of  Limerick,  by  lease 
to  Daniel  Connolly ;  that  the  defendant  was  in  pos- 
session of  the  said  lands  and  paid  rent  under  the  said 
lease,  and  that  one  year's  rent  was  now  dae.  The 
defendant  pleaded  that  the  lessee,  Daniel  Connolly, 
never  executed  the  lease  and  did  not  enter  into  posses- 
sion under  it.  To  this  defence  the  plaintiff  demurred, 
on  the  ffround  that  by  such  defence  the  defendant 
admitted  the  making  of  the  lease  by  the  lessor,  the 
possession  by  the  defendant  of  the  lands  demised,  the 
payment  of  rent  under  the  lease,  and  that  more  than 
«ne  year's  rent  was  du&  The  demurrer  was  not  set 
down  for  argument  within  tea  days,  as  required  by 
D,  XXVII.,  r.  6;  but,  on  the  ninth  day,  the  solicitors 
for  defendant  wrote  to  the  solicitors  for  plaintiff 
requiring  to  be  furnished  with  the  points  of  demurrer. 
The  points  of  demurrer  not  having  been  furnished  until 
after  the  tenth  day,  and  the  demurrer  not  having  been 
|nt  down,  the  plaintiff  accordingly  moved  for  judgment. 

Carton,  for  plaintiff. — The  demurrer  not  having  been 
■et  down  for  argument  within  ten  days  after  delivery, 
the  pkintiff's  claim  must  be  taken  to  be  admitted, 
under  O.  XXVIL,  r.  0,  and  he  is  entitled  to  judgment. 

Shannon,  contra. — It  is  conceded  that  under  O. 
XXVII.,  r.  6,  the  onus  is  now  cast  on  the  party  whose 
pleading  is  demurred  to  of  entering  the  demurrer  for 
U-gument,  but  the  party  demurring  must  still  furnish 
the  points  of  demurrer.  These  cannot  be  supposed  to 
be  within  the  knowledge  of  the  party  demurred  to. 
It  is  true  that  O.  XXVIL,  r.  6,  is  silent  as  to  this, 
but  6.  O.  1&54,  r.  50,  requirii^  demurrer  books  to  be 
nude  up  is  slill  in  force.  These  books  must  be  made 
up  b^  the  party  demurring — t.e.,  in  this  case  the 
'plaintiff,  and  he  nas  failed  to  do  so.  Till  they  are  so 
made  up  the  defendant  cannot  set  down  the  demurrer 
fox  argument.  If  there  were  no  demurrer  books  the 
inconvenience  to  the  court  aa  well  as  to  the  parties 
Wonld  be  considerable,  the  points  for  argument  not 
'being  known  till  stated  in  court.  In  the  only  reported 
case  on  the  subject  since  the  Jud.  Act,  it  is  assumed 
that  demurrer  books  are  still  necessary:  Craxoford  v. 
Beaticote,  12  Ir.  L.  T.  Bep.  135. 

Pammw,  Ca-^U  thU  o«M  X  nnat  kold  that  O. 
XXVIL,  r.  6,  praotiosily  repeals  G.  O.  1854,  i.  60, 
requiring  demotrM  books  to  be  lodged.  I  am  aware  that 
this  ohange  must  be  attended  with  the  createst  possible 
inconvenience,  bat  the  words  of  the  new  rale  ara  too 
■trope  to  leave  .any  other  concdaaioa  op«a  to  ma.  O. 
XXVil.,  r.  6,  provides  that  either  party  may  eater  the 
deraarrer  for  argument  "  fmmediately ; "  and  this  is 
Inoonsiatent  wMt  G.  O.  18M,  r.  60,  vAiteh  would  give 
■ix  daira  foe  making  ap  damuEBi  baoka  wad  two  auiia  ior 
•xamination.  The  defendant  should  have  set  down  the 
demurrer  for  atgament  within  ten  days.  However,  as 
we  do  not  wish  uat  parties  sboold  be  misled  or  taken 
by  surprise  through  snob  a  ohange  in  the  old  practioe, 
I  aut  prepared  in  this  case  to  show  both  parties  some 
iodniganoe.  The  4elbno«  waa  olaaily  well  pleaded,  and 
thasdtiBre,  I  sball  alkiw  the  plaintiff,  if  be  thi«ks  fit, 
to  withdraw  the  demanar,  and  put  the  defendant 
•pon  terms  which  will  inanre  a  trial  being  had  before 
CUiriatmaai  Baob  party  BMWk  abide  his  own  oosta of  this 


Order  according^. 
Solicitora  for  plaintiff :  Web\  Seott^  fc  S^mour. 
Soiiciton  for  defendant :  ti,G«ugk  if  Fvwkr. 


MoBSis  V.  Cbahwbll  akd  Wtn. 

Dec.  21,  1881 Praetioe—AmeHdment  of  writ  aail 

ttatemaU  of  clain — Married  woman— Separate  eefatt— 
Married  WomaCe  Property  Acts  (S3  ^  M  Vi&,  e.  93,  t. 
12;  37  ^  38  Vic.,  C.  50,  et.  1,  2,  A). 

Where  in  proceedings  against  a,  luubandand  voiftfoT 
Ireaeh  of  contract  bj/  tite  w\/i  before  marriage  it  it  lought 
to  dtarge  the  teparaCe  ettate  of  the  trife,  tte  Coirt  tail 
aUow  the  pleaUngt  to  be  atnmded  by  hiertin^  a  daim 
againtt  it 

A  new  and  independent  daim  cannot  he  introdueed  into 
a  ttalement  of  claim  without  amending  the  writ  ofttatmont. 
Moore  t.  AboeU,  15  /r.  L.  T.  Bep.  b^foUawed. 

Summons,  on  behalf  of  plaintiff,  for  libertv  to  amend 
the  writ  of  summons  and  statement  of  claim.  The 
action  was  for  breach  of  promise  of  marriage  by  the 
female  defendant  before  her  marriage  with  the  co- 
defendant.  The  original  writ  of  summons  claimed 
£1,500  damages  against  both  defendants  for  the  breach. 
Tbe  statement  of  defence  contained,  inter  «Aa,  a  plea  on 
behalf  of  the  husband  that  the  defendsnta  wck  married 
after  the  passing  of  the  Married  Women's  Property 
Act  (1870),  Amendment  Act,  1874,  and  that  he  did 
not  receive  any  assets  on  the  occasion  of  the  said 
marriage,  and  was  not,  therefore,  liable  for  bis  wife's 
prior  engagements.  The  amendment  to  the  writ  of 
snmmons  sought  was  an  addition  to  tbe  elum  in  the 
indorsement,  "  that  it  may  be  declared  that  tbe  sqiarate 
estate  of  the  said  Matilda  Cranwdl  is  wdl  charged  with 
and  babie  to  the  payment  o£  tiie  said  damages,"  and 
u  an  inquiry  as  to  said  separaie  estate,  whereof  it  eon- 
■ists,  and  in  whom  it  is  vested,"  directed,  smd  for  farther 
rdief.  An  affidavit  of  plaintiff's  solicitor,  filed  in  sup- 
port of  the  motion,  stated  that  the  female  defendant  was 
possessed  of  considerable  property  before  ber  marrii^ 
and  that  the  same  now  formed  separate  estate  belonging 
to  ber,  save  in  so  far  as  the  defendant,  Tbomaa 
Cranwell,  might  have  recaved  assets  with  ber  upon  his 
Btarriage. 

Hitchcock,  in  support  of  the  motion ^Tbe  statement 

of  chiiin  could  be  amended  before  reply  without  leave: 
O.  XXYL,  r.  i  ;  but  this  amendment  could  not  be  made 
unless  the  indorsement  in  the  writ  were  also  amended : 
Moore  v.  AlweU,  15  Ir.  L.  T,  Rep.  54,  8  L.  R.  Ir.  245. 
The  proposed  amendment  corresponds  to  the  order 
made  in  Picard  v.  Hine,  5  Ch.  D.  278.  Tbe  proper 
course  is  to  direct  an  inquiry  into  tbe  sepamto  estate  in 
the  first  instance :  Dames  ▼.  Jenkins,  0  On.  D.  728.  The 
plaintiff  has  the  same  right  to  charge  the  separate  estate 
as  be  had  before  the  Married  Women's  Property  Act, 
1670 :  Chubhs  v.  Stretch,  L.  R.  9  Eq.  555 ;  and  the  claim 
against  the  separate  estate  moat  appear  on  tbe  pleadings 
whether  made  onder  the  old  law  or  under  tha  Act  of 
1670,  s.  12.  It  is  uncertain  whether  the  word  " debts" 
in  s.  12  of  the  Act  of  1870  iitdudes  breach  of  oontraet. 
See.  4  of  the  Amendment  Act,  1874,  doea  not  V>ply, 
becanse,  if  tbe  issoe  on  tbe  special  defSsaee  were  foand 
in  faronr  of  tbe  defendant,  no  damages  oonU  be 
recovered,  and  there  coaM  be  no  "residue"  within  the 
meaning  of  that  section.  The  judgment  to  be  of  any 
use  should  specifically  charge  the  separate  estate. 

Lynch,  contra. — The  amendment  sought  is  unneces- 
sary, for  it  is  already  given  to  the  plaintiff  by  section  4 
of  the  Amendment  Act.  Heisnotinany  way  advanced 
by  having  this  claim  oo  the  wnt. 

He  cited:— Pollock  on  Cont.  65,  69;  Pike  v.  FUz- 
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^ibon,  17  Ch.  D.  454;  Johatm  v.  Ghllagher,  S  D.  F. 
J. 494;  Dixon  v.  Dougan,  8  L.  B.  Ir.  211. 

PaUiXS,  C.B. — ^I  think  the  ameudment  sboald  be 
kllowed.  In  order  to  raise  the  qaeskion  the  plaiDt>£F 
onKbt  to  pnt  in  this  oloim.  We  so  decided  in  Hoort  r. 
AiatU  (tM,  lupraj,  a  case  whiob  ran  oonnter  to  two 
Easlish  deciaiooa,  Larffe  v.  Large,  W.  N.,  1877,  198,  and 
Johjuon  V.  Palmer,  4  C.  P.  D.  258,  bat  which  was  lately 
followed  in  the  English  Oonrt  of  Appeal.  Large  t.  Large 
yna  thetefote  wron^;,  and  it  nay  now  be  taken  aa  wttled 
that  Uoore  t.  Alwell  is  riKht,  Mr,  Lynob  does  not 
contest  this  point,  bat  he  argues  that  the  proposed 
amendment  is  unnecessary  as  the  law  gives  the  plaintiff 
the  remedy  he  seeks.  Kow  I  will  not  deoida  tW  the 
plaintiff  could  not  get  relief  without  the  aoaendmant, 
[His  Lordship  read  aeo.  12  of  the  Act  of  1870,  and  sec 
4  of  the  Amendment  Act,  1874.]  If  be  gets  judgment 
against  the  female  defendant  be  wonld  be  entitled  to 
Ml  inquiry  into  bar  separate  estate,  which  would  then 
become  liable.  But,  I  do  not  thick  this  is  a  suffioient 
MiBwer.  A  party  has  a  right  to  an  inquiry  of  that 
deaorlptlon  if  there  is  an  allegation  in  the  statement  of 
claim  that  the  married  woman  has  separate  estate: 
OaUagher  v.  Zody  Nvgent,  8  Ii.  B.  Ir.  8S3.  The  plaintiff 
is  here  entitled  to  prooeed  in  either  of  two  ways-r-the 
way  he  first  adopted  in  the  action,  and  the  way  he  now 
proposes  by  the  amendment.  If  the  first  course  wer« 
parsaed  the  defendant  could  deny  the  receipt  of  assets 
nndar  s.  2  of  the  Act  of  1874,  and  that  could  be  decided 
at  the  bearing.  There  are  several  instauoes  where 
bills  have  been  dismiased  on  proof  of  no  separate  estate. 
Prior  to  the  Act  of  1870  separate  estate  was  only  liable 
in  a  Court  of  Equity,  the  legal  estate  being  in  the 
husband,  subject  to  a  trust  for  the  separate  use  of  his 
wife.  If  yon  proceeded  tn  rem  a^nst  her  estate  you 
had  to  piooeed  in  a  Court  of  Ejqoity.  By  the  Act  of 
1870,  B.  19,  tlte  remedy  is  against  her  separate  eetate, 
which  ia  made  liable.  On  wis  section  SUlina,  Y.O.,  in 
Chvbbt  T.  Stretch  decided  that  property  settled  by  a 
woman  to  her  separate  estate  continues  liable  for 
engagements  entered  into  by  her  before  marriage,  thoagh 
■he  be  personally  discharged  by  the  bankrnntoy  of  her 
busband.  I  am  unable  to  prevent  Mr.  Hitchcock  from 
nJsing  this  point.  I  will  not,  as  a  single  judge,  go 
against  the  decision  in  that  case  and  prevent  the  plain- 
tiff from  raising  the  question ;  and,  therefore,  I  shaU 
Mtend  the  time  lor  amending  the  statement  of  claim. 
If  Mr.  Iiynch  objeots  to  this,  ha  can  raise  the  pciot 
afterwards  by  demonar.  I  think  Pifa  v,  Pitggibbvn  does 
liot  tovoh  this  case.  Costs  of  both  parties  costs  in  the 
oaase-— Mr.  Lynch  to  plead,  if  he  likes,  to  the  amended 
■tatement  of  claim  without  further  order. 

Order  aeeorrdmgly, 

SoUdtcH'  for  pluntiff :  J.  K,  Toomey. 
Solicitor  for  defendant :  M.Htiggard, 


LAND  COMMISSION. 

Stporttd  iy  Gko.  M'Dbbxot,  Esq.,  Banrister-at-Law. 

(Before  O'Haoan,  J.,  Littow,  Q.C,,  and  J.  E. 
Vbbhon,  Esq.) 

Maobbb  v.  Nobbbts  abd  abothbb. 

Dea  9,  1881. — Undue  mjluence— Threat  of  eviction— 
Lease — Unfair  or  unreatonaUe  terrm—lmproeementa — 
ComyyefiMtion  —  Asagnee  —  Personal  representatiee  — 
JiirMidion — Land  Law  Act,  1881,  s.  21. 

Semble,  that  a  covenant  by  which  the  tenant  agreed  to 
make  at  his  axon  expense  any  improvements  that  might  be 
necessary  and  desirable,  ami  not  daim  compensfttion  for 
them,  even  though  the  tenant's  vahiation  empotoered  him  to 
enter  into  such  a  covenant,  woM  be  vnreaunMe. 


Quare,  tshether  the  Oourt  has  jwisdietton  to  raise  a 
personal  representative  to  a  deoeased  lessee,  far  the  parpost 
of  having  a  lease  declared  void  under  the  Land  Lob  Actp 
1881,  ».  21? 

The  insertion  in  leases  of  declaration*,  contrary  to  tht 
foot,  that  all  improvements  had  been  made  by  Ae  lessort 
animadverted  on,  and  their  effect  diectissed. 

Applicatiou  that  lease  be  declared  void,  under  Land 

Law  Act,  1881,  s.  21 ^The  farm,  the  subject-matter 

of  the  application,  was  situated  at  Eilconway,  near 
Mallow,  and  contained  89  statute  acres  at  a  rent  of 
£105  5s.  5d;  the  valuation  being  £66  59.  The  father 
of  the  tenant  had  in  1853  been  put  in  possession 
of  part  of  the  land  containing  S7  Irish  acres  fov 
three  years  at  £1  38.  the  Irish  acre,  and  the  land 
was  at  the  time  in  a  verv  impoverished  condition. 
The  tenant  rebuilt  the  dweiring-honse  and  built 
substantial  farm  bmldin^s.  In  1856  the  rent  wat 
increased  to  369.  per  Irish  plantation  acre.  It  also 
appeared  that  the  Mind  had  to  oe  limed  and  manured  ita 
order  to  put  it  in  a  proper  state  for  cultivation.  In 
1868  or  1869  a  notice  to  quit  was  served,  but  rent 
was  subsequently  received.  In  1869  an  adjoining  farm 
became  vacant,  and  the  applicant's  father  became 
tenant  of  it  on  paying  a  separate  rent. 

The  rent  of  the  new  take,  which  comprised  18  acres, 
was  £2  an  acre.  Two  proposals  had  been  sent  to  the 
landlord  for  the  two  farms,  offering  to  take  them  at 
the  increased  rent  for  31  years.  They  were  not,  how- 
ever, accepted,  and  the  matter  continued  in  treaty 
firom  1869  to  1871,  when  eventually  two  leases  were 
given — one  comprinng  the  tenant's  old  take  and  th^ 
18  acres  already  referred  to  which  had  belonged  to  B 
man  named  Farrell,  and  which  the  tenant  wanted  for 
the  purpose  of  rounding  his  farm,  and  the  other  lease 
comprising  the  rest  of  Fairell's  land.  Ilie  lease  con- 
tained a  clause  declaring  that  all  the  improvements 
necessary  and  proper  for  the  working,  cultivation,  ot 
management  of  tbe  lands  had  been  tneretofore  mad6 
and  executed  by  the  lessor.  It  was,  also,  covenanted 
that,  in  consideration  that  the  necessary  improvements 
had  been  made  by  the  lessor  and  of  the  term  granted, 
the  lessee  should  make  and  execute  at  his  own  expense 
for  the  future  any  improvements  that  he  might  con- 
ndcr  necessary  or  desirable,  and  that  he  would  ndt 
claim  any  compensation  in  respect  thereof.  The  lessee, 
also,  covenanted  not  to  cAtam  any  compensation  for  dis- 
turbance or  upon  any  other  account  what^>oever  under 
the  Land  Act  of  1870,  or  under  any  other  law,  custom, 
or  usage  whatsoever.  The  lease  contained  a  covenant 
aeainst  assignmMtt ;  and  notwithstandins  it  the  father 
of  the  ^plicant  assigned  his  intez«et  without  consent. 
Moreover,  the  tenant  to  whom  the  lease  was  mads  was 
dead  intestate,  and  no  letters  of  administration  to  him 
had  been  taken  out.  Both  parties  having  gons  into 
evidence, 

J.  Roche,  for  the  tenant.— .The  recital  that  all  the 
improvements  had  been  made  by  the  landlord  is  in 
fact  false.  It  corroborates  the  evidence  g^van  that  tlie 
leases  had  been  forced  upon  the  tenant.  The  tenant 
further  binds  himself  not  to  clum  compensation  for 
any  improvements  that  he  might  afterwards  make,  and 
which  he  covenanted  to  make  and  execute  at  his  own 
expense.    He  had  no  stdicitor. 

[O'Haoah,  J There  is  no  consent  to  the  assien- 

ment  endorsed  on  the  instrument.  The  Court  has 
power  to  raise  any  point  between  asognor  and  asHgnee. 
The  objection  can  be  waived  by  assent  at  any  Ubm.^ 
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[£(M«,  tat  the  landlord. — The  estate  is  vested  in 
trustees,  and  they  have  d»  power  to  eodorae  theassigu- 
ment.] 

If  they  refuse  to  give  assent  to  the  assignment  we 
shall  raise  a  legal  personal  representative.  The  per- 
Bonal  r^resentative  would  be  in  the  same  position  as 
the  lessee.  The  Court  has  power  to  raise  a  personal 
representative. 

.  [O'Haoan,  J.— rWe  have  all  the  powers  of  the  Aet 
of  1870  with  respect  to  raising  a  personal  represenr 
tative,  but  I  do  not  think  we  have  power  to  ruse  a 
personal  represeatative  for  the  purposes  of  the  2 1st 
section.] 

Lane,  contra—Mi  the  raquisites  of  the  21st  section 
must  coindde.  No  threat  of  eviction  has  been  proved, 
•nd  the  undue  influence  should  be  of  the  same  character 
as  would  be  relied  on  in  a  case  before  the  Court  of 
Probate.    You  may  lead  a  party  into  a  contract,  but 

C  cannot  drive  him.  There  is  nothing  to  show  it 
exoept  that  some  one  s^d  the  landlonl  had  stated 
that  he  had  been  offered  £2  an  acre.  That  u  not 
undue  influence.  The  increase  of  rent  is  only  on  the 
old  take,  but  there  is  no  increase  where  the  two  hold- 
ings are  taken  together.  There  is  an  important  legal 
question  as  to  thie  ri^ht  of  an  assignee  to  claim  the 
benefit  of  the  21st  section.  He  is  not  entitled  to  apply. 
The  setting  aside  of  a  lease  has  been  always  n^arded 
as  a  personal  equity  in  the  lessee  which  he  would  not 
be  entitled  to  assign.  It  would  require  express  enact- 
ment to  chiinge  the  rule.  The  LegislatQre  did  not 
contemplate  the  conferring  of  any  such  right,  as  it  did 
jotot  provide  the  reqnisite  machinery.  How  are  you  to 
work  out  the  personal  equities  ?  The  sum  of  £350  has 
been  paid.  If  it  be  equitable  that  the  lease  should  be 
set  aside,  the  rights  of  the  parties  should  be  adjusted. 
You  would  not  be  dealing  with  the  person  injured,  but 
you  would  be  conferring  a  benefit  on  a  party  who 
never  bargained  for  it.  If  the  benefit  of  t:he  21st 
section  be  intended  for  one  assignee,  it  must  be  intended 
for  any  other.  The  tenant  is  the  person  who  accepted 
the  lease,  and  the  same  language  is  used  throughout 
the  section.  A  person  could  not  derive  a  title  to  set 
•nde  a  lease  by  assignment.  The  Court  will  not  depart 
irom  that  piindple  unless  coerced.  Our  objections  are 
(1)  that  to  hold  an  assignee  entitled  would  be  equivalent 
to  champerty  and  maintenance ;  (2)  the  Legislature  did 
not  contemplate  it,  as  they  provided  no  iiiachinei7 
for  adjusting  the  equities  between  the  assignor  and 
iissignee. 

J.  Roche,  in  reply. — The  receipt  of  rent  between 
March  and  September  is  evidence  of  a  yearly  tenancy; 
nndue  influence  or  coercion  in  obtaining  the  lease  is 
proved  by  the  lease  itself.  The  assignee  is  entitled 
because  the  definition  of  tenant  includes  successors  in 
title. 

D'HitOAN,  J.— In  order  to  bring  bimseU  within  the  2l8t 
section,  the  applicant  must  have  been  a  yearly  tenant 
whose  aooeptanoe  of  a  leaae  was  procured  by  undue  infln- 
enoe  or  threat  of  eviction,  and  it  must  be  shown  that  the 
lease  so  acoepted  contained  terms  that  were  unreason- 
able or  nnfair,  bavins  regard  to  the  provisions  of  the 
Act  of  1670.  Mr.  Boche  has  put  before  us  very  strongly 
that  one  of  the  oonditions  of  the  section  existed  very 
clearly  in  the  case — namely,  that  the  lease  contained 
terms  that  were  unreasonable  or  unfair,  and  he  relied 
npon  the  clause  in  which  it  was  said  to  be  hereby 
'declared,  admitted,  and  agreed  by  and  between  the  said 
parties  that  all  improvements,  necessary,  proper,  or 
■desirable  for  the  working,  oaltivalion,  or  management 
of  the  land  had  been  heretofore  made  and  essouted  by 


the  lessor,  and  io  oonsidenktion  thereof,  and  the  term 
thereby  granted,  the  leasee  covenanted  to  mike  and 
exeonte,  at  his  own  expenne,  any  ia^trovaments  whioh 
might  be  necessary  or  desirable ;  and  for  any  improve- 
ments that  he  should  make  at  any  time  hereafter  he 
should  not  claim  oompensation,  nor  was  he  to  olaim 
compensation  for  disturbance,  or  npon  any  other  aooooot 
whatsoever,  nnder  the  Landlord  and  Tenant  Act,  1870, 
or  nnder  any  other  Act,  law,  oqstom,  or  usage  what- 
soever. 

Now,  as  to  the  declaration  that  all  improvementa 
necessary  or  proper  for  the  due  onltivation  of  the  farm 
had  been  made  and  executed  by  the  lessor— if  that  wars 
the  fact,  and  it  was  agreed  npon  between  the  landkml 
and  tenant — it  wottld  be  n  right  and  proper  thing  to 
insert  the  declaration,  in  wder  to  perpetuate  ths 
testimony  of  it.  But,  I  observe  that  this  lease  is  a 
printed  form,  elaborately  framed,  merely  leaving  sp&oes 
for  the  names,  dates,  and  the  amount  of  rent  The 
elanse  I  have  just  road  is  a  printed  one,  therafors 
plainly  intended  to  be  adopted  and  executed  by  every 
tenant,  and  it  would  therefore  happen  that  it  might  be 
adopted  and  executed  by  the  tenants,  wholly  irrespeo- 
tive  of  whether  it  might  be  applicable  to  their  oases  or 
not.  That  being  bo,  I  am  bound  to  say  for  myself,  and 
I  am  sure  I  may  say  the  same  for  my  colleagnes,  that  I 
should  speak  in  strong  reprobation  of  any  snob  cl&nae 
being  introduced  as  any  or«iinary  printed  olanse  in  ths 
leases  of  any  estate.  With  respect  to  the  elanse  by 
whioh  the  tenant  oovenanta  to  make  at  his  own  expenas 
any  improvements  which  he  might  oonsider  neeessan 
or  desirable,  and  should  not  olaim  oompensation,  all  I 
can  say  is  that  it  amonnts  in  substance  to  a  motosl 
covenant  that  the  land  should  be  unimproved  daring 
the  whole  term  of  the  leaae,  beoanse  it  oonld  not  be 
expected  that  a  tenant  bound  by  that  covenant  wonld 
improve  bis  farm.  The  covenant  is  perfectly  legal,  as 
the  tenant's  valuation  enabled  him  to  contract  himseU 
out  of  the  Act,  but  it  was  a  covenant  practicdiy 
debarring  him  from  making  improvements ;  and  thonch 
snob  a  oovenant  might  be  perfeoUy  legal  within  the 
Aot  of  1870,  it  might  at  the  same  time  be  moat 
nnreaeonable.  If  il  oonld  be  shown  in  any  way  that 
■uoh  a  oovenant  had  been  propnred  by  threat  of  eviotion 
most  certainly  I  would  go  a  considerable  way  to  think 
it  an  unreasonable  covenant.  However,  the  seolion 
requires  that  a  lease  oOntaining  nnreaeonable  olanaes 
and  oovenante  should  be  obtain^  by  threat  of  eviction 
or  nndue  inflnence.  On  that  point  it  is  onr  mianimoai 
opinion  that  the  ease  of  the  tenant  fails. 

Two  propoeals,  in  teohnioal  form,  drawn  with  ears, 
and  complete  in  all  the  essential  reqnisiteB,  had  been 
sent  to  the  landlord.  One  waa  signed  by  James  Magner, 
and  it  began,  "I  propose  and  promise  to  pay  £  ss 
annnal  rent  for  the  holding  containing  41  acres  for  and 
during  the  time  or  term  of  31  years."  There  wis 
another  proposal  by  Byrne :  "  I  promise  to  pay,  fte." 
[His  lordship  having  read  both  propoeals,  whioh  ood- 
tained  the  term  for  whioh  the  leasee  were  to  be  granted, 
the  time  from  whioh  they  were  to  begin,  the  rent 
proposed  to  be  paid,  and  the  extent  of  the  holding 
comprised  in  eaoh  proposal,  eontinnedj  These  were 
two  technically-drawn  proposals,  and  if  the  landlord 
had  acoepted  them  they  would  have  become  lessee^ 
plainly  npon  their  own  proposal,  without  any  snggestion 
of  the  landlord.  That  proposal  had  not  been  accepted; 
negotiations  went  on,  and  eventuated,  in  September, 
1871,  in  two  leaaes,  both  of  them  given  to  Magner— one 
of  them  oomprising  his  own  old  take,  together  with  17 
acres  of  Farrell's,  and  the  second  lease  oomprising  the 
rest  of  Farrell's  two  holdings.  The  second  lease  he 
settled  npon  his  daughter,  the  other  he  plainly  intended 
for  his  son.  Aooepting  these  leases  it  would  reqnirs 
most  cogent  evidence  that,  notwithstanding  the  two 

Eroposals  referred  to,  and  which  have  been  just  read, 
e  had  in  the  interval  changed  his  mind,  and  became 
determined  to  remain  a  tenant  from  year  to  year,  and 
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WM  forced  oat  of  that  podtion  by  threat  of  eviction. 
The  evidenee  as  to  this  was  of  the  weakest  possible 
kind — such  as  no  one  wonld  act  npon. 

Application  refuted  aith  coita. 


ZAND  aUB-COMUISSION. 

Reporltd  by  Gbobob  H.  Svith,  Esq.,  6arrister-at-Law. 

(Before  Q.  Fxtzoxrald,  Esq.,  fiairister-at-Law ; 
A.  Coimir  and  P.  Mahont,  £sqrg.) 

O'Haba  Aim  Otkbbs  v.  SfG-EouoR. 

Jan.,  1882^ — Praetioe — Adjournment — Costs  incurred 
at  prwiem  »ttmg$—Itule$,  1870,  iO— Rules,  1881,  a. 

Where  cases,  entered  for  hearing  at  a  previous  sitting  in 
Armagh  of  a  Sub-Commission,  were  adjourned  on  the 
terms  of  the  payment  by  the  tenants  of  the  eotttofthadag; 

Hdd,  that  payment  of  the  costs  as  ordered  mat  a  con- 
dition precedent  to  cases  being  called  on  for  hearing  noio ; 
following  the  practice  in  the  Civil  Bill  Court  under  Rule  2 
(Land  Act,  lS8i)  and  Rule  33  of  29th  October,  1870. 

On  those  cases,  which  appeared  in  the  list  for  hearing 
before  the  Sub-Commission  at  Armagh,  having  been 
called  on  by  the  Registrar, 

Mr.  Simpton,  solicitor,  for  the  landlord,  applied  that 
the  eosts  of  the  adjournment,  ordered  by  tne  former 
Sub-Commission  in  November,  1881,  to  be  paid  to  the 
landlord,  should  be  first  paid.  Rule  20  of  the  code 
Under  the  Act  of  1870  provided  for  the  adoption, 
Under  the  Act  of  1870,  of  the  practice  in  force  for  the 
Civil  Bill  Courts  in  ejectment  proceedlnes,  and  Rule  2 
of  those  issued  under  the  Land  Law  (Ireland)  Act, 
1^1,  necessarily  implies  the  same  course  of  procedure. 
In  the  County  Courts  the  invariable  practice  has  always 
been  that  such  eosts  should  be  paid  before  the  party 
directed  to  pay  them  conld  proceed. 
-  Mr.  Girvin,  solicitor,  fbr  tenants,  argaed  that  the 
practice  referred  to  did  not  apply  to  proceedings  under 
the  Act  of  1881. 

iSt.  Vmanuu)— In  my  opinion,  Mr.  Simpson's  view  is 
the  ooitect  one^  and  we  aootmiingly  diiect  that  nnleai  the 
amount  of  those  eoats  be  first  paid  we  most,  before  the  ck>se 
of  these  rittingi,  strike  out  the  coms  altogether. 

The  Msts  were  thereupon  paid,  and  the  hearing  of 
the  cases  was  by  consent  postponed  until  a  subsequent 
day. 


IZoto 


Stothbrs  v.  Nicholson. 

Feb.,  1882. — Home  farm,  what 
{Ireland)  Act,  1881,  s.  £8  (2). 

A  landlord  having,  upwards  of  thirty  years  ago,  resumed 
possession  qf  about  77  acres  of  land  near  his  residence,  and 
kept  them  in  his  own  handi  as  Aw  own  farm  Jbr  many 
years,  had  let  parts  of  them,  m  18M,  U>  yearly  tenants, 
who  held  them  tUl  18J9,  when  the  Umdtord  again  resumed 
possession,  and  laid  down  the  entire  in  grass.  In  1866 
the  house,  demesne,  and  these  particular  lands  toere  aU  let 
to  another  tenant  who  gave  all  up  m  November,  1868; 
and  about  a  month  aflerwards  the  present  tenant  took  a 
lease  for  seven  years  of  17^  acres  of  these  17  at  a  rent  of 
£30.  Ontheterminationof  the  lease  he  eonttnued  to  hold 
on  as  a  yearly  tenant: 

Held,  that  the  holding  formed  part  of  the  home  farm 
attadted  to  He  landlord*  rtsidenoi,  and  that  notwOk- 


standing  the  deaUngt  since  1656  wUh  these  lands,  they  still 
tetained  the  <Aaracter  of  a  homeftrm,  and  were  therefore 
excluded  from  the  operation  qf  the  Land  Law  Act,  1881, 
by  virtue  of  section  58  (2). 

Applicatioa  to  fix  a  fair  rent  in  respect  of  holding 
oontaming  17a.  Sr.  35p.  statute  of  lands  of  Cranagil^ 
county  Armagh,  held  under  a  yearly  tenancy  at  a  rent 
of  £85  per  annum.  The  tenant  had  taiken  lands  in 
November,  1868,  on  a  lease  for  seven  years  at  the  same 
rent,  and  on  the  termination  of  the  lease  remained  on  in 
possession  as  yearly  tenant  at  the  same  rent  nominallr, 
thoueh  he  annually  got  an  abatement  of  between  £3 
and  £4.  Evidence  was  gives  to  show  that  in  the  year 
18i8  abont  77  acres  of  the  lands  (of  which  the  preesnt 
holding  fermed  a  part)  were  in  the  oceupatiDn  of 
several  small  tenants  whose  interest  tite  landlord  had 
purchased  up,  and  whose  holdings  he  had  cleared  of 
fenoes,  houses,  &C.,  and  thrown  imto  Urge  square  fields, 
and  ornamentally  fenced  in.  The  entire  lay  imme- 
diately adjacent  to  the  demesne  and  house  of  Cranagill. 
He  had  kept  it  in  his  own  hands  for  a  home  farm  until 
1856,  when  _perts  of  it  were  let  to  yearly  tenants  who 
kept  them  till  1859,  when  the  landlord  again  resumed 
possession,  and  put  all  down  in  grass,  and  used  them 
for  his  own  fknn  till  1866,  when  he  let  the  house, 
demesne,  and  lands  (including  these  17^  acres)  to  a 
Mr.  Shillington,  who  occupied  the  plaee  as  a  residence 
for  two  years.  Then  this  particular  part  was  Let  to  the 
{««sent  tenant  on  lease  as  above  mentioned.  Other 
portions  of  the  77  acres  had  been  also  let  since  then  to 
other  parties,  one  of  whom  had  given  up  his  holding 
last  December  volnntaiily.  None  of  the  tenants  of 
any  part  of  the  77  acres  had  ever  paid  any  input  in 
respect  of  their  holdings. 

Smith,  for  the  landlord. — The  lands  were  clearly  part 
of  the  owner's  "  home  farm,"  and  as  such  were  excluded 
from  the  operations  of  the  Land  Law  (Ireland)  Act, 
1881,  under  the  terms  of  sec.  58  (2).  That  snb'-seetion 
has  for  the  fint  time  iatrodnoed  the  term  "  home  ftrm  " 
as  a  term  perfectly  distinct  from  that  known  since  1870 
as  "  demesne"  lands ;  and  the  very  language  of  the 
sub-section  shows  that,  in  order  to  treat  a  holding  as 
part  of  a  *'home  farm,"  it  is  not  necessary  that  it 
should  have  been  originally  demised  as  such.  The 
only  question  is,  "  Did  these  lands  form  part  of  a  home 
farm?  If  so,  no  matter  by  what  deagnation  they 
were  described  in  the  lease,  ttkey  are  now,  as  part  of-  a 
home  farm,  in  fact,  outside  of  the  Act  altogether. 
Admittedly  they  were  made  part  of  the  landlord's  home 
farm  in  1648,  and  so  used  by  him  until  1856.  He 
resumed  ownership  over  them  in  1859,  and  down  to 
1866  used  them  again  as  part  of  his  home  farm,  in 
connexion  with  his  residence  and  demesne  adjoining ; 
and  then  set  the  entire  place  to  one  gentleman,  who  for 
two  years  used  tbem  as  the  landlord  himself  had  done 
before.  In  1868,  no  doubt,  the  owner  let  this  particular 
holding  to  the  present  tenant  on  a  lease  in  which  the 
lands  were  simply  called  "  part  of  the  lands  of  Crana- 
gill ; "  but  the  lease  contains  covenants  on  the  tenant's 
part  to  prevent  trespass  over  the  lands,  to  prevent 
footpaths  being  made  across  them,  and  to  keep  the 
farm  path,  abutting  on  part  of  the  holding,  in  good 
order ;  and  these  covenants  clearly  indicate  that,  even 
in  so  temporarily  letting  the  lands,  the  landlord  had 
still  in  view  the  subsequent  retention  of  the  holding  as 
part  of  the  "■  home  farm,"  from  whieh,  for  the  time,  it  was 
to  be  so  excluded.  It  is  submitted  that  the  decisions 
in  respect  of  "demesne"  lands  have  no  application  to 
cases  such  as  thi& 
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Mr.  Gallagher,  solicitor,  for  the  tenant ETen  sssnni' 

ing  these  lands  ever  had  the  character  of  part  of  a  home 
fans,  the  fact  that  they  had  been  let  in  1656  simply  as 
&nda  for  ordinary  agricultural  purposes,  and  again  in 
1666,  divested  them  of  any  such  character.  In  the 
Tory  kaae  executed  to  the  present  tenant  in  1868 
the  kads  were  not  oalled  part  of  a  home  farm  or  of 
demene  lands,  bnt  eimply  lands.  They  wve  let  as  an 
agriealtnral  hoidine;  they  were  used  as  such  by  tfae 
tenant,  ancontaralled  by  any  speoial  okases  in  the  lease, 
mod  the  decision  of  Mr.  Jnstiee  fitzgerald  in  Hill  y. 
Antrim,  5  It.  L.  T.  Bep.  70,  is  a  clear  anthority  in 
favour  of  the  tenant's  contention  in  this  case.  Hie 
language  of  that  dedsien  might  be  applied  to  the  cose 
thus: — "Is  it  to  be  supposed  that,  because  there  is  a 
wall  or  fence  round  these  gronpds,  all  within  the 
endomre  is,  therefore,  a  demesne  or  home  farm  within 
the  Act.  Even  if  it  was  once  a  demesne  or  home  £srm 
the  parties  have  acted  in  such  a  way  as  entirely  to 
deiiBde  it  of  thftt  character." 

The  Commiiwiooers  having  stated  they  would  reserro 
judgment  until  they  had  injected  the  premises, 

Mr.  FrrzaEBAij>.—The  holding  in  this  ease  oonaists  of 
two  large  fields,  amounting  In  the  whole  to  17a,  2r.  S6p. 
statute  measure.  It  was  let  to  the  tenant  in  1868, 
nnder  a  lease  for  seven  years,  at  the  rent  of  £85  Ss.  4d. 
Binee  the  expinttien  ot  the  lease  in  1876  the  tenant  has 
eoolinned  in  posaession  b«  a  yearly  tenant.  The 
holding  ia  situated  at  the  rear  of  Oranagill  House,  the 
tesldenoe  of  the  landlord,  who  alleges  that  it  forms  part 
of  the  demesne  or  home  farm  attached  to  snoh 
leaidsnoe,  and  that  as  suoh  it  is  ezolnded  from  the 
provisions  of  the  Land  Law  (Ireland)  Act,  1881.  It 
appears  that  the  landlord's  father  purchased  this 
residence  many  years  ago ;  that  at  toe  time  of  his 
purohase  there  were  a  number  of  tenants  ooonpying  the 
present  holding;  that  he  bought  up  their  interests, 
threw  down  the  fences,  and  made  the  holding  into  what 
it  is  at  present— namely,  two  large  squared  fields. 
There  appean  to  be  ahout  77  acres,  inelnsive  of  the 
holding  in  thia  eaae,  lying  oompletely  roand  the 
teaidenosi  The  residanpe,  with  the  entire  77  sAres,  was 
let  to  a  Mr.  Shillington  some  time  previous  to  the 
present  tenant  goine  into  ooonpation  of  the  holding, 
while  ttom  185ff  to  1869  about  44  acres,  including  the 
present  holding,  was  let  to  a  man  named  Hvde.  With 
the  exception  of  the  foregoing  lettipgs,  the  present 
holding  appears  to  have  been  in  the  landlord's  hands 
ainoe  1848  and  worked  or  gtaeed  by  him.  Lettings 
appear  t»  ham  been  «wtde  of  aome  other  portions  of 
the  77  acres ;  in  one  instanee  a  letting  so  made  of  a 
portion  aimilarly  oironmatanoed  to  the  present  holding 
was  voluntarily  sotrendered  by  the  tenant  to  the  land- 
lord last  Dooember,  The  present  landlord  lives  away 
from  the  residence  the  greater  portion  of  the  year.  The 
tenant  does  not  appear  to  have  created  any  improve- 
ments. From  our  inspection  of  the  premises,  and 
oonsideration  of  the  evidence,  we  have  oome  to  the 
oonolpsion  that  the  holding  formed  part  of  a  home  farm 
attached  to  the  landlord's  residence;  that  there  has 
been  nothing  in  the  dei^ings  by  the  parties  in  eonnezion 
with  it  to  denude  it  of  that  oharaotsr ;  and  that  it  was 
never  intended  to  separate  the  holding  in  a  permanent 
manner  from  the  residenoe  of  Oranagill,  to  which  it  had 
been  attached  as  a  home  farm.  We  consequently 
dismiss  this  oase,  but,  taking  all  the  facts  into  ooU' 
sideration,  we  consider  that  it  was  a  fair  oase  on  the 
tenant's  part  to  bring  into  court,  and  we  do  not  allow 
any  costs, 

AppUccUion  dismitted  leilhoiU  costt. 

Solicitor  for  landlord :  H.  J,  Harm, 
Solicitor  for  traant :  W.  Gallagher. 


Wilson  v.  Ensob.  ' 

Feb.,  1882 AgricuUural  or  paitoral  holding — Farm 

<aA:«ii  aa  a  reddence  mere/g-r^-Land  Law  Act,  1881,  s.  58 

(!)■ 

On  an  af^Ucation  to  Jit  a  fmr  rent  of  a  holding  in 
Ardress  Ea^,  county  Armagh,  containing  8a.  Ir.  20p. 
itatiUe  meature,  let  vl  a  rental  of  £28  per  annum,  and 
coniitting  of  a  farm  and  ctMoge  tiureon,  the  tenant,  a 
hock-heepet  «»  a  mill  Mnemt  tm»  mMm  dSttant,  haaing 
admitted  Aat  he  took  the  place  as  a  retideiiee  merd;/ : 

Held,  that  the  holding  wae  within  the  meaning  oftection 
58  (i;  qf  the  Land  Law  Act,  1881,  eptd  aceordingfy  tluit 
the  notice  thomld  he  disnuMud  with  coitt, 

ApplicatioB  to  iz  a  judicial  nsni — The  &cts  •■ 
appearing  in  evidence  were  as  follow*  {—The  holdiDs 
bad  been  occupied  by  successive  clergymen  in  the  parisS 
as  a  residence  from  1652  to  about  1875.  In  the  latter 
end  of  that  year  the  present  tenant  applied  for  it  and 
took  it  under  a  written  agreement  for  a  yearly  tenancy 
at  a  rent  of  £28  per  annum,  and  in  that  document  the 

{jicmises  wen  desctrtbed  aa  "  tbe  octbage  and  &mi  of 
and."  On  the  part  of  the  landltwd  a  nptioe  of  dispnts 
(Form  No.  29)  had  been  seiryed  on  the  teoant.  The 
tenant  on  crofls-examination  admitted  that  he  hxdc  the 
place  particularly  as  a  resident  and  had  occupied  it 
as  such.  He  had  fanned  tbe  land  in  botib  tillage  and 
pmntt. 

Smith,  for  the  landlord. — This  application  diould  be 
dismissed  with  costs,  op  the  ground  that  the  holding 
is  clearly  witbin  the  meaning  of  sub^section  1  of  section 
58  of  the  Land  Law  (Xroland)  Aot,  1881 :  WCvieheon 
V,  Lanedoume,  0  Ir.  L.  T.  B«p.  90;  Can  v.  Nva»,  7  Is. 
U  T.  Bep.  26. 

Mr.  M>Mordit,  solicitor,  for  tenant,  argued  that  the 
terms  of  the  agreemeut  w<ere  quite  eonsisteat  with  the 
holding  being  treated  aa  a  jGsnn  for  agricoltoral  pur- 
poses. 

Mr.  FixzauiAU) — ^We  have,  however,  the  adrntssionaf 
the  teaMlt  that  he  tdok  the  tdaee  for  a  rssUme,  and  Oat 
he  is  sngagsd  •■  •  bodb-k«sp«sr  in  «  nonoam  bohs!  snilas 
distant  fnwa  early  memiiig  till  late  in  tfae  ataniaj^  nts 
agreement  rsCars  no  doubt  to  the  land,  but  it  dti&  'P*'*' 
fically  wiAmatten  of  repairs  of  the  house ;  and  we  wiiik 
under  such  oiitaunstanees  the  holding  is  claariy  a  reaidmtisl 
one,  and  therofme  we  most  dismiss  the  notiae  with  < 


Solicitors  for  tenant:  H,  §•  P.  M^Mordie. 
Solicitors  for  landlord :  CarUton,  AMnaon,  If  Sloan. 


(Before  TTuck  Bourke,  Esq.,  Barrister-at-tAW, 
£d.  W.  O'Bbuk,  and  Wk.  DAvmsoir,  £sqi«.) 

M'CuBDT  r.  Hbtqatb. 

Jan.  13, 18,  l6tiX~0rigiaatittg  wtict  tojix  jmUaal 
rent—AgriouUural  holding — MiU  and  30  acre  of  kmd — 
Land  Law  Act,  1881,  sec.  58. 

Where  land  was  held  under  an  agreement  in  writing  for 
a  yearly  tenaneg,  and  tie  premiiti  to«ra  ssf  ai|(  a*  **  oii 
that  and  those  the  miU,  ittfri,  and  mUl  fitrm^  <md  vhert 
the  acreage  was  not  more  thfn  30  aeree,and  Out  rent  £$3 ; 

Held,  that  (he  holding  was  not  an  agrieulttmi  Mdmg 
w&hia  the  meaning  of  the  Land  Law  AM,  18B1, 9nd  that 
the  application  must  he  dismissed. 

AppBeatioa-by  teaant  to  fix  JBdioial  font  of  •  hold- 
ing  near  IiffoMl,.c(msialing  of  SSa.  Or.  X9p. ; 
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l«iit  263,  and  the  GoTernment  valnation  £44.  The 
landlord  produced  an  agreement  of  tenancy,  dated  21st 
KoT.,  1871,  in  which  toe  premises  vere  described  as 
the  "mill,  kiln,  and  mill  farm."  The  material  facta, 
as  thejr  appeared  in  evidence,  are  sufficiently  stated  ia 
the  judgment. 

Co/ouAotoi,  Q.C.,  for  the  landlord — ^Tbis  is  not  an 
agriciutnral  or  pastoral  holding  within  the  meaning  of 
the  Act.  The  rent  of  miU  and  land  is  not  severed,  but 
all  held  under  one  contract  of  tananer.  The  landlord 
could  not  resume  possession  of  tiie  mill  without  taking 
np  the  land.  The  agreement  contains  a  covenant  to 
insure  and  also  not  to  sell.  If  a  judicial  rent  was  fixed 
the  tenant  would  have  power  to  sell,  and  the  landlord 
could  not  enforce  these  covenants.  The  last  clause  of 
sec.  7  of  Land  Law  Act,  1881,  allows  a  flax  scutching 
mill  to  be  deemed  suitable  to  the  holding  on  which  it 
18  erected,  but  does  not  provide  for  the  case  of  a  mill 
like  the  present  one. 

He  died  Doftie  v.  CavtpbeO,  » tr.  L.  T.  Rep.  101 ; 
M^Cutcheony.  Lansdewne,  9  L^  L.  T.  Rep.  20;  Carr  v. 
Ntttm,  7  Ii.  L.  T.  Rep.  26 ;  Kane  &  ^cAaa.  L.  &  T., 
p.  296. 

Mr.  P.  CfaUagier,  solicitor,  for  the  tenant,  contended 
that  the  boldii^  was  agricnltural. 

He  ehed  Loubay  r.  Kemudy,  II  Ir.  L.  T.  Rep.  58. 

Decision  deferred. 

Mr.  BoiTBKB. — John  M'Cardv  liaa  applied  to  us  to  fix 
a  fair  rent  of  bis  holding.  The  holding  was  originally 
beld  under  lease  dated  the  14th  of  Haieb,  1833,  for  lives 
and  yeara,  and  the  premises  ar»  therein  called  the  Mill 
Farm,  with  the  mill  and  oora  kiln  lately  erected  thereon. 
This  lease  expired  on  the  death  of  James  M'Cardy,  and 
the  premisea  were  evieted,  and  the  landlord  kept  them 
la  his  owD  bMda  <br  Cwe  yeMti  lopaitad  the  EalU,  and 
re-let  the  premises  to  the  applicant  in  Nov.,  1871.  It  is 
rif(ht  to  say  this  eviotion  took  plaoe  in  oonaeqnenoe  of 
disagreements  amongat  the  M'Onrdy's,  and  Mr.  Qage, 
the  landlord's  agent,  eventually  settled  the  dispute, 
ftkve  tbia  holding  to  John  M'Onrdy,  and  M'Onrdy  paid 
iSaOO  to  the  minors.  An  agreement  was  then  entered 
into  between  the  prasent  landlord  and  tenant  dated  the 
Sis*  day  of  Hev.,  1871,  whereby  Sir  F.  W.  Heygato 
agreed  to  let  and  John  M'Oordy  agreed  to  lake  "  alt 
that  and  those  the  vtMl,  kiltt  and  miil/arm,  to  bold  onto 
the  aaid  ^bhn  M'Ooidy  from  the  lat  of  Nov.,  1871,  aa 
taiunt  ireiB  year  to  year,  at  the  yeady  rent  of  dB68, 
fmfiM»  half-yearly ;"  and  the  agreement  eootaina  a 
oevenaat  to  iaaare  the  aaiU  and  kiln  tor  «00.  On  the 
10th  of  Dec.,  1881,  Mr.  M'Cardy  wrote  a  very  proper 
letter  to  Sir  Frederick  Heygate,  stating  that  he  had 
aaked  Mr.  Oage  tor  a  reduction,  and  that  Mr.  Qage  had 
told  him  to  send  a  atatemeatof  bis  oaae  to  the  landlord; 
and  in  the  letter  he  says : — "  In  the  first  place,  I  have 
no  ooatplaint  aboak  the  land,  with  the  exoeption  of  the 
aeieage,  whioh  ia  only  Sla.  Ir.  ftp."  He  then  adda 
that  tiie  mill  ia  not  makiog  muob  above  the  working 
expensea.  He  asks  for  a  reduction  in  rent,  and  be 
anggaate  that  £88  would  be  a  fair  rent.  The  landlord 
has  offered  to  make  a  rednotion  in  the  yearly  rent,  bot 
Mr.  M-Cnrdy  is  not  satisfied  with  the  offer.  It  ia 
Boneoeasary  for  na  to  consider  who  bnilt  the  mill,  it 
being  in  the  landlord'a  baoda  before  the  letting  to  the 
pieeeot  applioant.  What  we  have  to  oonaider  is,  Waa 
tbia  let  aa  an  agrioaltnral  holding  onder  the  agreement 
of  the  2l8t  Nov.,  1871,  and  is  it  a  holding  on  which  we 
oan  fix  a  rent  f  In  my  opioion  we  oacoot  divide  this 
letting,  and  fix  a  rent  on  the  land  and  leave  the  mill 
alene,  and  we  oonld  aot  fix  a  rent  on  the  land  and 
inolade  the  mill  in  the  rent  of  the  land.  M'Cordy  also 
atatea  in  bis  letter  that  he  has  no  oomplaiut  abont  the 
land  with  the  exoeption  of  tiie  aoreage,  and  aolely  oom- 
jplaina  that  ttie  nUll  ia  not  now  paying  ita  working 


expenaes.  Mr.  M'Cnrdy  baa  no  reaidenee  on  the  holding, 
and  lets  a  oonsiderable  quantity  of  the  land  in  oonaora 
every  year.  It  appears  to  me  that,  looking  at  the 
agreement  and  the  entire  of  the  holding,  and  having 
regard  to  the  dealings  of  both  parties  respecting  it  for 
the  pnrpose  of  ascertaining  its  oharaoter,  both  parties 
appear  to  have  dealt  with  it  aa  a  mill  and  not  aa  an 
agricnltaral  or  pastnral  holding,  and  I  do  not  think  tt 
was  taken  a«  a  farm,  and  tiiarefore  we  diamias  the 
applioatioa.  We  think,  however,  it  waa  a  fair  ease  to 
have  btonght  before  the  oenrt,  and  we  therefore  give  no 
ooBta. 

Application  dismitsed. 

Solicitor  for  the  tenant :  Patrieh  GaSagher. 
Solicitor  for  the  landlord:  W.  WiUat. 


comrrr  court. 

(Before  Gbobob  Watsbs,  Q.C.) 

FiTZOBKALD  V.  ShaHAHAK. 

Jan.  30;  Fdb.  1, 1882 Townparik,  what  amititute* — 

U»er — Ptuture — PiContatibn  of  potatoei  and  cdbhaga~-. 
AgrieuUttral  hoUtng^^Aecommodatitm  iand—^Land  Lcuo 
Aet,  18dl, «.  M. 

In  order  to  comtilute  a  toum  park,  uiiihin  the  meaning 
of  the  Land  Law  Act,  1881,  «.  58  (2),  it  i$  not  neceuar^ 
that  the  holding  should  ie  uied  at  paeture,  ^  it  it  held  at 
an  accommodation  to,  md  aeeettorif  of  the  tenan^t  (own 
residence. 

A  tenant,  who  tended  in  a  htnut  in  Dimgarvan,  eceu^ 
pied  an  adjoining  plot  of  land  tmder  another  landlord, 
which  he  used  for  the  cuUioation  of  potatoes  and  eeibbage 
for  consumption  by  his  family.  The  land  had  beai  heU 
to  tonsOUMe  an  ^^agrieidtvral  holding"  within  the  meanmg 
of  the  L.  j-  T.  Act,  1870,  by  Dowte,  B.  On  an  appSeaUm 
by  the  tenant  to  have  ajudiaal  rent  fixed,  under  the  Land 
Law  Act,  1881 : 

Held,  that,  even  thoagh  Ike  holding  were  to  he  treated 
as  an  agricuUttral  one,  it  was  a  town  park,  totfAm  the 
meaning  of  tie  Land  Law  Act,  1881, «.  58  (2),  at  it  wot 
held  solely  at  aeeommodatory  and  aeeestery  to  Ae  tenant  t 
town  residence,  for  the  purpose  of  supplying  hit  famOf 
xoiih  cabbage  and  potatoes.  Taylor  ▼.  Dowden  (8  Ir.  L,  T. 
Rep.  83,  £>on.  L.  R.  517)  diseusstd. 

Application,  by  tmaat,  to  have  a  |adictal  rent  fixed — : 
The  holding  consisted  of  85  perches  (statute)  in  Don- 
garvan,  held  at  a  rent  of  £2,  the  poor-law  valuation 
b^Dg  15s.  The  tenant,  who  resided  in  the  town,  in  a 
cottage  held  under  another  landlord,  deposed  that 
when  he  took  the  land  (originally  at  SOs.)  it  was  a 
commonage.  "  He  drew  surface  on  it,"  and  the  land* 
lord  told  him  he  would  never  disturb  him.  The  use  he 
made  of  die  land  was  to  grow  potatoaa  and  cabbage  for 
Us  family.    No  witnesses  were  called  for  the  laadikkrd. 

Mr.  (fComteU,  solicitor,  for  the  tenant,  mentioned 
that,  on  an  appeal  tnym  a  previous  decision  in  the  case, 
Dowse,  B.,  had  held  that  the  holding  was  an  agricul- 
tural one,  and  the  case  had  been  referred  to  in  a  book 
by  Mr.  Healy  on  the  subject.  He,  also,  referred  te 
one  of  the  papers  on  Town  Parks  in  15  Ir.  L.  T.  & 
S.  J.,  and  sabniitted  that,  in  order  to  constitute  a  town 
park,  the  holding  should  be  used  as  pasture. 

Matheson,  contra,  contended  that,  even  though  the 
holding  were  to  be  treated  as  agricultural,  it  was  a 
town  park  within  the  Land  Law  Act,  1881,  s.  58  (2). 

Judgment  d^rred. 
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FiTZOBiuLD  V.  Shanahak — MoLomr  v.  Dslakdbb. 


[Co.  Ct 


The  JuDOBi — la  this  oasa  the  tenant  Beeks  to  have  a 
fair  lent  fixed  for  his  holding,  which  oonsists  of  3S 
perches  of  land  sitaate  in  the  town  of  Dangarran.  He 
does  not  live  on  the  holding  bat  in  a  cottage  in  the 
town  held  nnder  another  landlord.  This  holdiog  hag 
been  already  the  gnbjeot  of  jadicial  decision  with  refer- 
•nce  to  the  Land  Act  of  1870.  The  landlord,  Shanahan, 
broaght  a  civil  bill  ejectment  for  over'holding  against 
the  present  tenant,  whioh  was  tried  before  me.  A 
notice  to  qait,  duly  signed  by  the  landlord  and  served 
on  the  tenant,  was  proved.  It  was  objeoted  on  the 
part  of  the  tenant  that  the  holding  was  within  the 
piovisions  of  the  Land  Act,  1870,  and  as  the  notice  to 
qnit  was  not  stamped  I  was  asked  to  dismiss  the  eject- 
ment. I  held  that  the  holding  was  not  an  agricaltnral 
or  pastoral  heading,  and  consequently  was  not  within 
the  provisions  of  the  Aot  of  1870.  An  appeal  was  taken 
from  my  decision.  The  appeal  was  heard  at  Waterford 
Assizes  before  Baron  Dowse,  who  decided  that  the  hold- 
ing was  agtiooltaral  and  within  the  Aot  of  1870,  and,  as 
the  notioe  to  qnit  was  not  stamped,  he  reversed  my 
decision  and  dismissed  the  ejectment.  As  I  believe 
that  in  fact  no  nse  was  ever  made  of  this  holding  except 
to  grow  potatoes  and  cabbages  for  ase  in  the  tenant's 
family,  I  eannot  cononr  with  the  learned  Baron's 
deoision,  bat  I  am  boand  by  it ;  and  I  have  come  to  the 
oonclosion  that  I  mast  treat  this  as  an  agrioaltaral 
holding  within  the  meaning  of  the  Act  of  1870,  and 
eonsequently  of  the  Land  Aot  of  1881  also.  The  tenant 
now  seeks  to  have  a  fair  rent  fixed.  Mr.  Matheson,  for 
the  landlord,  sabmits  that,  even  thongh  1  treat  it  as  an 
agricaltnral  holding,  I  shoald  not  fix  a  fair  rent  as  it 
oomes  within  the  exceptions  provided  for  in  seotion  68, 
■ab*aeotion  2,  of  the  Land  Law  Aet,  1881,  beoause  it  is 
•  holding  "  ordinarily  termed  'town  parks,'  whioh  bears 
an  inoreaaed  value  as  accommodation  land  over  and 
above  the  ordinary  letting  valne  of  land  ooonpied  as  a 
farm,  and  is  in  the  ocoapation  of  a  person  living  in  the 
town."  Mr.  O'Connell,  solicitor  for  the  tenant,  nrgaa 
that  within  the  meaning  of  the  Act  of  1881  a  "  town 
park"  mast  be  a  holding  ased  as  pasture,  and  that  as 
the  tenant  in  this  oasa  uses  the  holding  to  grow  potatoes 
and  oabbages  it  is  not  a  "  town  park,"  and  be  referred 
to  an  artioie  in  the  fifteenth  volume  of  the  Iri$k  Imib 
Timet,  quoting  a  decision  of  Robert  Ferguson,  Q.O.,  in 
the  oase  of  Taylor  v.  Dowden,  in  which  be  is  reported  to 
have  said  that  a  town  park  shonld  be  in  grasR.  Bat,  on 
looking  to  his  decision  in  that  case,  as  reported  in 
Donnell's  Land  Beports,  p.  617, 1  do  not  find  any  words 
bearing  oat  that  oonstruotion ;  *  bat  even  if  saoh  a 
deoision  was  made  by  him,  I  oonld  not  follow  it.  I  am 
oU«tly  of  opinion  that  it  is  immaterial  whether  a  tenant 

•  It  is  imposfible  to  conceive  how  roch  a  misnnderstanding 
of  the  reference  to  Taglor  v.  Doaden,  in  the  article  alluded  to, 
could  bare  Sruen.  Mr.  Ferguaon,  Q.C.,  has  never  been  re- 
ported to  have  said  that  a  town  park  should  be  in  grau ;  and 
nothing  of  the  kind  was  stated  by  the  writer,  in  any  of  the 
three  articles  on  "  '  Town  Parks,'  within  the  Land  Acts,'1870, 
1881,"  published  in  the  Irith  Law  Timet  last  December.  Pre- 
cisely to  the  contrary,  It  is  there  stated:— "It  must  be  allotted 
or  used  fur  the  accommodation  of  a  town  residence,  and  not 
idd  and  uied  for  mere  mrieuttanl  or  eommercial  purpotei! 
Taylor  v.  Dowdea,  8  Ir.  L.  T.  Rep.  88:  Woith  r.  Dutme,  9  ifr. 
MO;  M'Math  y.  Bichardi,  18 16. 80;  MuUaUf  ▼.  Moore,  It  t6. 
82 ;  bat  it  it  not  necetinrji  that  it  ihoild  be  wed  aipaitmv  land: 
Truiteet  of  Lord  Kilmorreg  r,  Andenon,  8  Ir.  L.  T.  &  S.  J. 
109;  Cor6eU  v.  Carey,  5  Ir.  L.  T.  Rep.  IS."  So,  hi  Taulor  r. 
Dotaden,  as  reported  in  DonneWi  Land  Rtporti,  the  learned 
Chairman  said:  "The  important  dement  is  wanting  that  they 
have  never  been  allotted  or  need  for  the  accommwiation  of  a 
house  In  the  town.  They  have  been  held  and  uied  for  agrieul- 
tural  and  eommereinl ptupotet,  and  are  not,  in  my  opinion,  tn/A- 
tn  tie  meaning  of  the  exception  In  sec.  IS."  Those  are  the 
Identical  words,  also  reported  in  8  Ir.  L.  T.  Rep.  83 — a  report 
revised  by  the  learned  Chairman,  and  occupying  a  page  and  a 
half,  and  the  effect  of  which  appears  to  have  Men  accurately 
presented  in  Mr.  DonneU's  abstract,  occuping  eleven  lines. — 
[B.  N.  B.,  Ed.} 


uses  a  "  town  park  "  in  pasture  for  grasing  a  oow  or  in 
tillage  for  growing  potatoes,  provided  it  is  held  as  slo 
accommodation  to,  and  an  acoeasory  of  the  town  hoaaei 
In  this  case,  I  am  dearly  of  opinion  that  the  tenant 
holds  this  plot  solely  as  an  accommodation  to  hit  honae 
in  the  town  of  Dangarvan— growing  on  it,  as  ha  haa 
proved,  potatoes  and  oabbages  for  oonsomption  in  his 
house — and  that  it  is  a  "  town  park  "  within  the  mean- 
ing of  seotion  68,  sub'seotion  2,  of  the  Land  Law  Ael^ 
1881 ;  and  I,  therefore,  dismiss  the  case. 

Solicitor  for  tenant :  Daniel  (TConnelL 
Solidtor  for  landlord:  D.  F.  SbtUerg. 


MOLOMT  V,  DbLAITORB. 

Feb.  6,  1882 Holding  for  purposes  of  pasture  under 

original  kiting — Subseipient  user  Jor  purposes  of  tillage — 
Land  Law  Act,  1881,  s.  58  (4). 

yfhere  it  appeared  that  Uie  holding  of  a  tenant,  who 
sought  to  have  a  judicial  rent  fixed,  had  been  origiaaify  let 
to  the  tenant's  husband  fof  grazing  purposes,  and  had  not 
been  tilled  or  meadowed  by  her  husband  without  the  original 
landlord's  consent ;  but  afterwards,  since  1 875,  when  the 
present  landlord  entered  on  the  inheritance,  his  consent  was 
not  asked,  and  a  portion  of  the  iandt  were  of  late  ytar* 
kept  m  tillage : 

Held,  that,  m  the  absence  of  evidence  of  ang  nev 
arrangement  or  aUeralion  of  the  original  letting  having 
been  made  by  the  present  landlord,  the  holding  eame 
within  the  Land  Law  Act,  1881,  t.  58  (i),  as  being  let  to 
be  used  wholly  or  mainly  firr  the  purposes  of  pasture ;  and 
that  the  application  to  fx  a  judicial  rent  shoidd  be  refused. 

Application,  by  tenant,  to  fix  jadicial  rent — llie 
circumstances  are  sufficiently  explained  in  the  jadgment 
Carson,  in  support  of  the  application. 
Matheson,  contra. 

The  JunoB. — ^In  this  oaaa  the  tenant  haa  appU«d  ta 
have  a  fair  rent  fixed  (or  her  holding.  It  appears  that 
the  late  Mr.  Vernon  Delandre,  eoHoltor,  held,  under  the 
Marqais  of  Waterford,  a  house  and  abont  23  aar«B  of 
land  near  Passage  East,  in  this  Oonnty  (Waterford). 
For  several  years  ha  ooonpied  the  honae  as  a  aommar 
residence.  The  holding  is  divided  by  a  road.  At  on* 
side  are  the  house  and  ont-offioes,  consisting  of  atabU 
and  coaoh'honse  and  other  bnUdings,  a  garaen  and  a 
lawn ;  at  the  other  side  lie  soma  flalds  eontaining  abont 
16  aorea.  In  the  year  1864,  Mr.  Vamon  Delandre  let 
the  house,  out-offices,  garden  and  lawn,  to  Mr.  Steele^ 
and  afterwards  to  Mr.  Bvan,  and  at  the  same  time  he 
let  the  other  fields  to  the  late  John  Molony,  the  hnsband 
of  the  present  tenant.  Mr.  Ryan  waa  snooaaded  by 
another  tenant  who  held  only  the  honae,  and,  upon  thia 
ohange,  the  lawn,  garden,  and  out-ofBces,  were  given  to 
Molony.  He  appears  to  have  had  only  the  oooasional 
nse  of  the  stable  and  ooaoh-honae,  as  it  waa  proved 
that  when  aoma  of  Mr.  Delandre's  family  want  to  stay 
for  a  time  in  the  honae,  the  atabla  and  ooaoh-honaa 
were  reeerved  for  their  nset  The  landlord  haa  always 
paid  all  the  rates  and  taxes  and  kept  the  premisea  in 
repair.  John  Molony,  and,  sinoa  his  death,  hia  widow, 
have  remained  in  poaaeiaion  ainoe  1864.  Mr.  Mark 
F.  Delandre,  aon  of  the  late  Yemon  Delandre,  has 
examined  and  prodaoed  a  rent-book  of  hia  father,  con- 
taining entries  relative  to  the  tananoy  of  John  Molony, 
from  the  year  1864  to  186S.  In  thia  book  there  ia  an 
entry  in  the  late  Mr.  Delandre's  handwriting,  atattng 
that  the  *■  grazing"  of  this  land  was  let  to  Molony,  and 
all  the  entries  down  to  1808  treat  the  tenancy  as  a  letting 
of  the  grasing  of  the  land  only.  These  entriea  were 
given  in  avidenoe  without  objaotion  by  the  tenant's 
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eonosel.    Mr.  Mark  Delandre,  in  addition,  proved  that 
In  bis  prssenoe,  od  several  ocnasions,  Molooy  asked 
perinlBBion  from  Mr.  Vernon  Delandre  to  till  some  of 
Ab  lands,  and  also  to  use  part  aa  meadow ;  and  he  says 
<hat  duriBf!  his  father's  lifetime  Molony  never  tilled 
or  meadowed  the  lands  without  permission  from  his 
tatber;  he  proved  that  permission  was  asked  down  to 
the  year  1874,  whan  he  left  home.    Mr.  Yeroon  Delandre 
died  io  1875,  when  the  present  landlord  inherited  the 
place.    No  evidence  was  given  as  to  permission  to  till 
or  meadow  the  lands  having  been  asked  sines  the 
death  of  the  late  Mr.  Delandre ;  and  it  was  proved,  oa 
behalf  of  the  teoant,  that  abont  three  aores  o(  the  land 
have  In  late  years  been  always  in  tillage,  and  the  rent 
reouipts  were  given  in  evidence.    These  are  ordinary 
reoeipts  for  rent,  and  do  not  allude  to  the  nature  of  tha 
tenancy.    Uader  these  oiroumstaooes,  I  have  oome  to 
the  eonolasion  that  this  holding  was  not  let  to  John 
Molony  as  an  ordinary  farm.    To  hold  that  it  is  an 
ordinary  farm  and  that  the  tenant  is  entitled  to  have  a 
fair  rent  fixed,  would  work  great  injustice  to  the  land- 
lord ;  it  would  separate  the  residence  from  the  ^oat- 
ofllces,  garden,  lawn,  and  lands,  leaving  it  on   the 
landlord's  hands,  entirely  isolated  and  greatly  reduced 
io  value.    I  believe  that  the  holdioK  was  let  by  the  lata 
Mr.  Delandre  to  be  used  wholly  for  the  purpose  of 
pasture,  and  that  it  oootinued  so  up  to  his  death ;  and 
no  evidence  has  been  given  that  any  new  arrangement 
or  alteration  of  the  original  letting  was  mads  by  tha 
present  landlord.    I,  therefore,  hold  that  the  case  comes 
within  the  exception  prescribed  by  sec.  68,  sub-sec.  4, 
of  the  Aot  of  1861— Aamely,  that  it  is  a  holding  "  let  to 
be  used  wholly  or  mainly  for  the  purposes  of  pastors, 
the  tenant  of  which  does  not  aetnally  reside  on  the 

of  the  landlord  or  tenant  unUun  the  meani^  of  $ection  i& 
(JJofthe  Land  law  Act,  1881  (*<  »  45  Vie.^e.  49). ,:.-, 
Ar  FinanBOM,  L.J. — Tha  tea^rary  tonvenieMfer 
temporary  neeessitg  vhidi  exclude*  a  tehanfsiMlm'itifi^ 
be  existing  "for  a  time"  compatible  not  only  with  a  tenancy 
at  will,  or  a  tenancy  let*  than  a  tenancy  from  year  to  year, 
under  teelim  69  of  the  Landlord  and  lenant  Act,  1870, 
but  alto  under  both  that  Ad  and  the  Land  Law  Act,  1881, 
subject  to  the  reetriction  a*  to  written  evidence,  with  a 
tenancy  from  year  to  year  or  for  life  or  Hoe*.     Though 
drcumHanee*  were  here  shown  which,  if  unexplained  or 
unqual^ed  by  the  other  facts,  might  afford  presumptive 
eeidenee  of  a  tenancy  from  year  to  year,  they  had  been  so 
explained  and  qnal^i»i,  and  there  was  no  sufficient  evidence 
to  sustain  the  Jlnding  of  Ae  court  below  that  a  tenancy 
from  year  to  year  existed  in  the  holding  ;  nor  was  the  court 
debarred,  under  the  drcumstanees,  from  reversing  the 
dedaon,  as  being  t<pon  a  question  of  fact,  the  question 
largely  depending  on  legal  consideration*.    Montgomery  t. 
Montgomery,  14  Ir.  L.  T.  Rep.  9,  applied. 

Appeal  from  an  order  made  by  the  Land  Commission 
on  the  3rd  December,  1881. 

The  respondents  served  an  originating   notice    to' 
fix  a  fair  rent  of  a  farm  called  Mulfield,  at  Harold's-. 
cross,  county  Dublin.    The  originating  notice  was  as 
foUows ; — 

Holdings 

Solicitor  for  tenant :  feel}/. 
Solicitor  for  landlord:  Thomtan. 

CosDigr 
DnbKn. 

Poor  Uw  Union 
South  Dublin. 

Elsctond  mrUoa 
Sathmioes. 

SUPREME  COURT  OF  JUDICATURE. 
COURT  OP  APPEAL. 

^""?>SnSifs^,'" '"''"' '*"}««'^''°^      ' 

Reporttd  (y  H.  B.  HrroacooK,  Barrister-at-Law. 

(Before  Law,  C,  Suixitan,  M.R.,  Dhast,  and 
FinaiBBoH,  L.JJ.) 

AiaalnStatota 
Mauara 

8a.  2b.  7p. 

KantofHoMlag 
£50     0     0 

OntaPoiir  Lnr 

ValutloB 

£14  15    0 

Ettn  (Appellant)  v.  M'Kbnnas  (Respondents). 

Feb.  U  3,  8.  I882.-.i:and  £atO  Act,   1681,  «.  S8 
(7) — Letting  for  "  temporary   convenknee  **  —  "  Yearly 
tenancy "—  Setting  aside  originating  notice  to  Jix  fair 
fent-^Appeal,  right  of. 

Within  a  couple  of  monOa  after  the  expiration  of  the 
last  of  a  Hries  of  kaset,  and  ichiU  the  tenant  continued  to 
ocerhold,  the  landlord  Hated  Oat  he  required  tie  land 
Jbr  building  purposes,  but,  the  tenant  having  urged  that 
if  pottession  were  resumed  he  would  be  a  heavy  loser,  as 
he  had  highly  manured  the  land,  the  landlord  replied  that 

The  amount  of  the  rent  to  be  payable  was  not  fixed,  the 
landlord  requiring  more  and  the  tenant  let*  than  the  amount 

payable  under  the  lease.     The  tenant,  with  the  landlord'* 
consent,  continued  in  possession  thus  for  three  years,  and 

from  time  to  time,  after  two  years,  paid  various  sums  as 
imd  towards  rent,  but  still  without  any  settlement  of  what 
should  be  the  amount.     On  appeal  from  an  order  of  the 
Land  Commission,  refusing  to  set  aside  an  originating 
notice  to  Jix  a  fair  rent  for  the  holding; 

Held,  that,  whether  a  yearly  tenancy  had  been  created 
or  not,  the  letting  was  for  ^^  the  temporary  coneenwnot" 

The  proceeding 
earned  on  before  1 

Originating  not 

lord  and  tenant  jo 

tenants  apply  to  1 

rent  to  be  nereafti 

(Signed 

Dated  this  nth 

The  appellant  a 
for  an  order  that 
missed  with    cost 
applicants  were  n< 
8th  section  of  the 
that  the  holding 
tomporarv  eonven 
Kavanagh,  deceast 
three  guineas  cos 
appealed,  leave  t( 
I^d  Commission 

The  landlord  n 
application,  to  the 
stoted  the  followii 
A.  F.  Robinson 
James  Kavanagh 
annum.    The  leai 
and  previous  the 

s  under  this  notiee 
he  Land  Oommisn 
ice  of  applieation  ] 
intly,  to  court  to  fi 
Jie  court  for  an  oi 
er  paid  for  the  abo 
),    J.  Plowmt  a 
of  November,  188 

pplied  to  the  Land 
the  originating  nc 
s  on  tte  ground. 
>t  tenants  within  t 
Land  Law  Act,  18 
was  let  to  the  toi 
ieooe  of  the  land 
id.  The  applicatio 
ts,  and  from  this  c 
}  appeal  having  t 
Court. 

■ade  an  affidavit. 
Land  Commission 
ig  facts  ■     On  7th 
demised  the  holdi 
for  SI  years  at  t 
le  expired  on  7th 
reto  all  the  estat 

are  intended  to  b« 
on  Court. 
»y  tonant,  or  land-» 
X  a  fair  rent.    Th«f 
•der  fixing  the  fail* 
ive  holding. 
Son,  SoLcitors. 
1. 

Commission  Court 
ties  might  be  dis< 
—firstly,  that  tha 
be  meaning  of  the 
81 ;  and  secondly, 
lants  to  meet  tha 
lord  and  Charles 
D  was  refused  with 
>rder  the  landlord 
teen  given  by  the 

in  support  of  hi* 
Court,  m  which  h« 
May,  1847,  Geoi^ 
ng  in  question  to 
he  rent  of  £30  per 
May,  1878,  and  a* 
e  and  intecast  oC 

Digitized  by 


Google 


40 


THE  IRISH  LAW  TIMES  REPORTS. 


Ap.] 


EiFFK  V.  M'Eknka. 


[Ap. 


George  A.  F.  Robinaon  was  vested  in  Mr.  Eiife ;  and 
all  the  estate  and  interest  of  James  Kavanagb  was 
vested  in  Charles  Kavanagh,  the  respondents'  testator. 
Charles  Kavanagh  held  also  three  other  holdings  on 
lease  under  Mr.  Eiffe.  The  four  holdings  adjoined, 
and  the  rents,  amounting  to  £196  15s.  6d.  per  annum, 
were  paid  in  one  sum  and  one  receipt  was  given  for  all. 
After  the  lease  of  the  holding  in  question  expired  in 
May,  1878,  the  rents  of  the  three  other  holdings, 
amounting  to  £166  15s.  6d.,  were  paid  in  a  similar 
manner,  the  holding  in  question  being  dealt  with 
separately.  In  July,  1878,  Charles  Kavanagh  called 
on  Mr.  Eiffe  with  reference  to  the  portion  of  land  out 
of  lease,  and  said  he  thought  that  the  appellant  would 
renew  his  lease.  The  appellant  told  him  that  he  pur- 
posed taking  possession  of  the  holding  with  a  view  of 
establishing  a  brick  manufactory  thereon,  and  building 
thereon  or  letting  it  for  building.  Charles  Kavanagn 
then  said  he  had  highly  manured  the  land,  and  if  pos- 
session were  taken  he  would  be  a  heavy  lo^er.  Mr. 
Eiife  replied  that  he  would  not  wish  on  any  account 
.  that  he  should  lose  the  benefit  of  the  manure,  and  said 
he  might  keep  the  land  until  he  had  exhausted  the 
manure,  adding,  that  he  had  made  arrangements  as  to 
starting  the  brick  manufactory  and  the  building  scheme. 
Charles  Kavanagh  thanked  him  very  much  for  leaving 
him  in  possession  on  those  terms.  Mr.  Eiffe  told  him 
he  should  expect  him  to  pay  for  such  time  as  he  might 
have  the  land  at  the  rate  of  £10  per  Irish  acre,  and 
that  he  should  re-erect  the  fences  which  had  been 
thrown  down.  He  agreed  to  the  latter ;  but  said  that 
XIO  an  acre  was  too  much,  and  that  he  could  not  pay 
more  than  £8.  Ko  arrangement  was  come  to  as  to 
the  amount  of  rent  to  be  paid.  Charles  Kavanagh 
made  two  payments  afW  this,  one  of  £80,  on  the  26th 
September,  1880,  and  the  other  of  £25,  on  the  20th 
November,  1880.  On  neither  of  these  occasions  did  he 
agree  as  to  the  amount  to  be  paid.  Mr.  Eiffe  continued 
to  require  to  be  paid  at  the  rate  of  £10  per  acre,  and 
the  tenant  continued  to  refuse  to  pay  more  than  £8  per 
acre.  Mr,  Eiffe  accordingly  only  gave  receipts  on 
account.  After  the  death  of  Charles  Kavanagh  the 
respondents,  as  his  executors,  accompanied  by  their 
■olidtor  had  an  interview  with  Mr.  Eiffe,  when  they 
paid  him  the  further  sum  of  £40  lOs.  for  the  use  of  the 
holding.  They  told  him  that  by  the  terms  of  the 
testator's  will,  it  was  necessary  that  a  sale  should  take 
place  of  his  holdings  at  Aatblands,  and  asked  if  he 
would  consent  to  recognise  a  tenancy  from  year  to  year 
as  subsisting^  in  the  portion  of  land  out  of  lease  (being 
the  holding  in  (juestion)  for  the  purpose  of  sale.  This 
Mr.  Eiffe  distmctly  declined  to  do.  Without  any 
further  communication  the  originating  notice  was  served. 
The  appellant  further  deposed  that  the  respondents, 
as  executors  of  Charles  Kavanagh,  occupied  the  hold- 
ing merely  on  his  sufferance,  pending  his  making 
arrangements  for  brick-making  or  letting  for  building, 
and  on  the  distinct  agreement  that  at  any  moment  he 
Blight  take  up  possession  of  the  same,  and  that  the 
occupation  was  for  the  temporary  convenience  of  him- 
self and  of  Charles  Kavanagh,  so  that  pending  such 
arrangement  the  land  might  not  be  idle. 

Jauies  M-Kenna,  one  of  the  respondents,  made  an 
affidavit,  in  which  he  stated  that  the  late  Charles 
Kavanagh  was  in  possession  and  occupation  of  the 
knds  in  the  originating  notice  mentioned  up  to  the 
•xpiration  of  the  lease,  on  the  7th  May,  1878,  and 
continued  in  possession  up  to  the  time  of  his  death, 
which  took  pkce  on  the  10th  June,  1881 ;  that  since 
liis  death  John  M'Kenna  and  deponent,  as  hit  execu- 


tors, continued  in  possession  and  occupation ;  that 
Charles  Kavanagh  and  his  ekiecutors  had  paid  rent,  as 
claimed  by  Mr.  Eiffe,  for  the  holding,  at  the  rate  of 
£lO  per  acre,  up  to  the  1st  of  May,  1881 ;  that  the 
moneys  thus  paid  were  received  as  such  rent  and 
receipts  given  therefor;  and  he  referred  to  several 
letters  written  and  receipts  signed  by  Mr.  Eiffe,  and 
submitted  that  John  M'Kenna  and  deponent  wer« 
present  yearly  tenants  of  the  holding. 

The  letters  and  reowpta  referred  to,  so  far  aa  material, 
were  as  follows : — 

"  45  Htzwilliam-square,  Dublin, 
"2nd  July,  1878. 

''....  When  do  you  propose  coming  to  some 
arrangement  as  to  the  land  out  of  lease,  and  what  rent 
do  yon  say  for  this  half-year.  I  shall  expect  £10  the 
Irish  acre,  at  least,  for  this  half-year  ending  7th  Nov., 
1878.  If  }-ou  do  not  wish  to  pay  that  please  at  once 
deliver  up  possession,  and  we  can  settle  on  what  is  fair 
for  the  land  Up  to  this  date.  If  yob  deliver  up  possesmon 
the  fences  must  be  put  up,  which  appear  to  have  been 
completely  destroyed. 

"  I  remain,  yours  veiy  truly, 

"L.EuTa. 

"  1^.  Charles  Kavanagh.' 

"  45  Fitswilliam-sqnare, 

>'  88th  September,  1880. 
"Reeaved  from  Mr.  Chariee  Kavanagh,  of  Rath- 
lands    House,   Harold's-cross    the    sum    of   £80    on 
account  of  £100  due  toe  back  rent  of  the  mill-field 
lately  out  of  lease. 

"L-Exm.- 

"»/9/W. 
"  Received  from  Mr.  Charles  Kavanagh  on  account 
of  the  use  and  occupation  of  land  at  Rathiands,  lately 
out  of  lease  the  sum  of  £25,  which,  together  with  £80 
previously  received,  makes  £105.  Received  without 
any  settlement  as  to  what  should  be  the  rent. 
"  Dated  20th  November,  1880. 

"L,  EwFJi.— 20/ll/'e0." 

"45  Fitzwilliam-sqnaie,  Dublin, 
"  14th  May,  1881. 
"Half-year's  rent  due  to  me,  ending  35th  Mardi, 
1881.  for  part  of  Rathland,  £83  7s.  9d. 

"Dnas  Sib, — I  b^  to  apply  for  payment  of  the 
rent  as  above,  and  shall  be  obliged  by  your  letdng  me 
have  the  same  on  or  before  the  2 1st  of  May  next. 
"  I  am,  sir,  your  obedient  servant, 

"  L.  ElPFB. 

"  Mr.  Charles  Kavanagh. 

"  Please  let  us  have  a  settlement." 

"  Received  from  the  representatives  of  Charles  Euiva- 
nagh,  per  Messrs.  J.  and  J.  M'Kenna,  the  sum  of  £iS 
in  full  of  all  demands  for  use  and  occupation  up  to  the 
25th  March,  1681,  of  portion  of  land  at  Rathiands, 
lately  out  of  lease.  Poor-rate  and  income  tax  allowed 
in  receipt  for  portions  in  lease. 
"  Cash,  ...  £40  10    0 

"Abatement  ...      4  10    0 
"Dated  17th  October,  1881. 

"  L.  E»PB._17/10/'8I." 

"  45  Fitzwilliam-sqnare, 

"  Dublin,  SOth  July,  I88I. 
"Dbab  Sirs, — ^I  beg  to  apply  through  you  to  the 
representatives  of  the  Tate  Charles  Kavanagh  for  the 
rent,  £83  7s.  9d.,  due  to  25th  March  last,  for  three 
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holdings  of  bis  sitnate  at  Harold'g-cross.  There  is  a 
fourth  holding,  -which  I  iiiU8t  bring  particularljr  onder 
yovLT  notice.  It  was  leased  to  the  iate  Mr.  James 
Kavanafiifa.  The  lease  expired  in  May,  1878,  tinoe 
which  time  no  arrangement  had  been  made  for  a  re- 
lettinjg.  I  had  some  idea  of  working  the  brick  clay 
therein,  and  also  that  portion  of  it  might  be  taken  for 
a  railway.  I  told  Mr.  Charles  Kavanagh  that  as  long 
as  he  kept  it  he  should  pay  me  £10  per  acre  (Irish). 
The  lot  contains  6a.  Ir.  4p.  Irish.  He  paid  me  two 
snms  on  account  of  this — one  of  £80  and  another  of 
£25.  There  therefore  remuns  due  for  the  use  and 
occupation  of  this  portion  up  to  the  2dth  March  last 
the  sum  of  £45.  I  must  distinctly  decline  being  in 
any  way  mixed  np  with  any  sale  that  may  be  made  of 
the  remainder  of  the  premises.  I  may  be  disposed  to 
let  the  land  to  a  solvent  tenant  for  £50  per  annum, 
subject  to  certain  restrictions.  In  the  event  of  neces- 
sity I  beg  to  inform  the  representatives  of  Mr.  Charles 
Kavana^  that  I  shall  require  diem  to  put  np  all  fences 
levelled  Dy  him  or  his  predecessors. 

"  Yours  very  fidtbfully, 

"  L.  EiwTfc" 

Letter  from  L.  S.  Eiffe  to  Messrs.  Flunket  &  Son, 
solicitors  for  the  tenants : — 

"  iS  fltrwilliam-square,  Dublin, 
» 10th  October,  1881. 
**Katahaob,  deceased. 
"  Dkar  8?m, — ^There  is  now  dne  for  rent  from  the 
above  estate,  £236  15s.  6d.  This  sum  is  entirely 
more  than  I  can  afford  to  have  dne;  but,  before 
taking  hostile  proceedings  to  administer  the  estate,  I 
wish  to  let  yon  know,  in  order  that  the  representatives 
may,  if  they  so  desire,  pay  the  amount  due.  In  order 
to  avoid  legal  proceedings  I  shall  be  willing  to  take 
£83  78.  9d.  for  the  land  in  lease,  and  10  per  cent.  oS 
the  amount  (£45)  due  for  the  portion  out  of  lease, 
making  in  all  £123  178.  9d.,  to  clear  all  demands  up 
to  the  25tb  March,  1881,  provided  that  amount  be 
paid  on  or  before  Saturday  next.  The  executors  must 
also  come  to  some  arrangement  as  to  the  portion  out  of 
lease,  as  I  must  know  whether  or  no  they  will  hold  it 
on  on  the  terms  I  mentioned. 

"  Yours  faithfnlly, 

<'L.ElITB. 

"  Messrs.  James  Plonket  &  Son." 

Common,  Q.G.  (with  him  fibt«(on),  for  the  appel- 
lant.—The  facta  are  conceded  and  their  legal  effect 
alone  is  for  the  Court.  In  the  contract  there  is  not  a 
single  demmt  of  prospective  tenancy,  but  simply  an 
Mreement  as  long  as  you  keep  it  you  pay  at  the  rate, 
the  landlord  says,  of  £10,  the  tenant  says  £8,  an  Irish 
acre.  Kdther  the  £10  nor  the  £8  corresipond  withthe 
rent  in  the  original  tenancy.  The  quantity  of  land  is 
stated  in  the  lease— viz ,  5a.  Ir.  3p.,  Irish,  so  that  there 
is  nothing  like  the  continuation  of  the  former  lease, 
bat  everything  is  essentially  different.  Ihe  contract 
was  for  the  convenience  of  both  parties,  and  there- 
fore within  the  58th  section  of  the  Act,  the  tenant 
being  permitted  to  take  advantage  of  the  manare ;  and 
oo  toe  other  hand,  it  was  for  the  convenience  of  the 
landlord  to  have  the  lands  let  nntil  he  wanted  them  for 
building  purposes.  For  two  years  and  four  months 
not  one  shilling  was  paid  for  the  occupation,  because  it 
was  a  rimple  occupation  for  the  convenience  of  both 
partiei  impressed  upon  the  very  terms  of  the  occupa- 
tion itself.  The  gale  days  in  the  lease  were  in  March 
and  September.    Whether  there  was  a  tenancy  from 


year  to  year  is  a  question  of  evidence.  Here  were  two 
receipts  given — one  for  £80,  on  account  of  £100;  in 
the  other  the  landlord  objected  to  the  £100,  and  the 
tenant  accepts  a  receipt  in  which  are  the  words  "  without 
any  settlement  as  to  what  should  be  the  rent."  The 
tenant  made  a  request  and  the  landlord  complies  with 
it  by  saying,  "  You  may  occupy  until  you  exhaust  the 
manures."  The  estate  of  the  tenant  is  in  legal  effect  an 
estate  for  the  life  of  the  lessee  circumscribed  by  events. 
It  may  go  to  the  extent  of  the  life,  it  cannot  go  beyond 
it.  There  was  no  fixed  or  definite  rent  on  the  day  the 
Act  passed.  It  is  a  fixed  principle  of  law  that  you 
cannot  have  a  tenancy  from  year  to  year  without  a 
fixed  rent  being  paid.  After  the  death  of  the  tenant, 
and  two  months  after  the  passing  of  the  Act,  his  exe- 
cutors came  to  the  landlord  and  asked  that  the  tenancy 
should  be  described  as  a  yearly  one.  They  were 
accompanied  by  their  solicitor.  The  landlord  said, 
"  No ;  it  was  never  a  yearly  tenanov."  It  would  have 
been  needless  and  nugatory  for  the  tenants  to  have 
asked  this  if  their  case  were  true.  Two  things  were 
confounded  in  the  court  below — presumptive  evidence 
of  facts  and  the  facts  themselves,  tlie  presumed 
evidence  of  tenure  and  the  tenure  itself:  O'Kteft  v. 
Wakli,  6  L.  R.  Ir.  348.  The  same]thin^  cannot  be 
expressed  and  implied.  It  is  a  contradiction  in  terms. 
It  is  a  palpable  incompatibility.  Where  a  pre-existing 
right  is  sought  to  be  divested  the  party  endeavouring 
so  to  do  must  do  so  by  clear,  distinct,  and  unequivocal 
evidence,  and  should  be  held  by  the  very  letter.  We 
submit  (I)  that,  although  it  is  conceded  that  payment 
of  rent  and  occupation  of  land  are  sufficient  presump- 
tive evidence  of  a  tenancy  from  year  to  year,  it  does 
not  even  constitute  that  on  the  whole  evidence,  because 
the  essential  characteristics  of  a  yearly  tenancy  are 
absent.  These  are,  (a)  a  defined  and  specific  rent.  (6) 
The  rent  must  be  referable  to  a  yeariy  tenancy,  and 
must  be  paid  by  a  man  in  the  diaracter  of  a  yearly 
tenant,  (c)  The  possession  must  be  unexplained  by 
external  evidence  pointing  to  the  original  character  of 
the  occupation.  (2).  The  tenure  was  plainly  in  its 
inception,  within  the  very  meaning  of  the  58th  section, 
for  the  mutual  convenience  of  the  landlord  and  tenant, 
on  the  very  terms  of  express  contract  as  such.  (3). 
When  you  have  a  grant  or  contract  dependent  on  an 
event  uncertain  and  contingent  yon  cannot  impress 
that  with  a  term  of  years,  or  from  year  to  year. 

[Law,  C If  the  tenant  was  living  could  yon  put 

him  out  without  notice  ?] 

Yes ;  if  the  manure  were  exhausted. 

[FiTZoiBBON,  L.J. — Would  not  the  exhaustion  of 
the  manure  depend  on  the  twant  ?  Suppose  he  laid  it 
down  in  grass  7] 

It  is  a  matter  capable  of  being  determined  by  skilled 
agricnltntists.  It  was  not  a  tenancy  at  wilL  The 
appellant  could  not  disturb  the  tenant  without  showing 
that  the  manure  was  exhausted.  It  was  a  tenancy  for 
life,  determinable  on  the  exhaustion  of  the  manures. 

[Law,  C. — You  say  the  contract  was  that  this  indi- 
vidnal  was  to  keep  the  land  until  the  manure  was 
exhausted  ?] 

Yes ;  and  on  boA  sides  that  contract  has  been  partly 
performed. 

[Law,  G An  orerholding  tenant  is  generally  a 

tenant  firom  year  to  year.^ 

When  we  are  driven  to  give  a  character  to  the  tenancy 
we  have  a  right  to  adopt  our  3rd  alternative  proposi- 
tion. The  whole  law  as  regards  this  is  given  in  the 
notes  to  Smith's  Leading  Cases,  last  e^tion,  yi^. 
104-112. 
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He  cited  Davit  (app.),  IVadcUngton  (resp.)i  7  M.  & 
Gr.  45-48,  note;  Coke  littleton,  42a ;  Preston,  EBtstes, 
45;  Kusel  v.  Watson,  L.  R.  11  Ch.  Div.  129;  Wood 
V.  Davis,  6  L.  R.  Ir.  50,  14  Ir.  L.  T.  Di^.  17 ;  Spawht  v. 
Commissioners  of  Irish  Church  TentporalHies,  12  Ir.L.  T. 
Bep.  47. 

Sergeant  HemphiB,  Q.C.  (with  him  Oordon),  for  the  re- 
spondent. Under  sec.  8  of  the  Land  Law  Act,  1881,  all 
we  have  to  show  is  that  we  are  teaantsof  apresent  tenanuy 
to  which  the  Act  applies,  and  it  is  immaterial  whether 
the  tenancy  is  a  yearly  or  any  other  one.  The  glossary 
of  the  Act  is  given  in  the  57th  section.  It  first  defines 
what  s  tenancy  is ; — "  Present  tenancy  means  a  tenancy 
subsisting  at  the  time  of  the  passing  of  this  Act,  or 
created  before  the  Ist  January,  1883,  in  a  holding  in 
which  a  tenancy  was  subsisting  at  the  time  of  the  pass- 
ing of  this  Act,  and  every  tenancy  to  which  this  Act 
applies  shall  be  deemed  to  be  a  present  tenancy  until 
the  contrary  is  proved.''  That  language  is  peculiar. 
If  we  can  show  an  interest  in  a  tenancy  then  the  onus 
is  thrown  on  the  landlord  to  show  we  are  not  present 
tenants. 

[FrrzoiBBOif,  L.J. — To  define  what  "present  ten- 
ancy" is  you  have  to  define  what  "  tenancy,"  "  holding," 
"  tenant,"  "  contract  of  tenancy,"  respectively  are,  and 
you  go  back  four  steps  not  two.] 
The  court  below  unanimously  drew  the  condusion  that 
we  were  present  tenants,  and  they  arrived  at  that  con- 
clusion as  a  conclusion  of  fact,  having  regard  to  the 
evidence  that  was  before  them.  The  principle  then 
arises  whether,  in  every  case  where  a  conclusion  of  faot 
is  drawn  by  the  court  below,  yon  will,  without  the 
clearest  evidence  to  the  contrary,  come  to  the  conclusion 
that  an  appeal  lies.  If  you  were  sitting  as  jurors,  or  as 
judges  and  jurors  combined,  you  could  come  to  no 
other  conclusion  than  that  a  tenancy  from  year  to  year 
existed  at  the  passing  of  the  Act.  It  is  admitted  that 
Mr.  Eiffe  was  perfectly  aware  that  the  lease  terminated 
on  7th  May,  1878.  Therefore  we  have  now  this  broad 
fact  that  the  tenant  who  was  in  under  a  lease  which 
expired  was,  with  the  knowledge  of  the  landlord, 
allowed  to  hold  possession  for  thr^  years  after  its  ex- 
piration. That  is  most  important  in  dealing  with  the 
question.  The  appellant  accepted  from  the  tenant 
himself,  and  his  representatives,  three  years  rent.    The 

only  controversy  was  what  the  rent  should  be there 

never  was  a  question  of  what  the  tenancy  be  should  be 
allowed  to  hold  on  should  be  until  just  on  the  eve  of  the 
Land  Act.  No  jury  would  heedtate  to  say  that  a  ten- 
ancy from  year  to  year  was  created  on  the  facts.  It 
was  a  well-settled  principle  in  England  that  where  an 
overhoiding  tenant  was  allowed  to  hold  on  with  the 
knowledge  of  the  landlord  it  at  once  raised  a  pre- 
sumption of  a  yearly  tenancy :  Doe.  d.  Thomas  v.  Field, 
2  Dow  Fr.  C.  542.  The  mere  fact  of  continuance  in 
possession  after  the  expiration  of  the  lease  to  the 
knowledge  of  the  landlord  raises  the  presumption. 

[Sdixitan,  M.R — Do  you  mean  without  anything 
else?    It  is  a  strange  proposition.] 
The  same  point  was  decided  in  this  country:  foAy 
V.    O'Dormell,  I.  R.  4  C.  L.  332. 

[FiTZQiBBOH,  L.J. — ^Tfaose  were  not  cases  of  mere 
possession,  but  the  tenant  was  always  occupying  as  a 
tenant  to  the  knowledge  of  the  landlord.  The  way  to 
test  it  is,  suppose  the  landlord  was  out  of  the  country. 
SuitUVAN,  M.R. — Your  argument  puts  the  proposition 
entirely  too  strongly.] 

Hanvmy  v.  Taylor,  8  Ir.  L.  T.  Bep.  98,  L  R.  8  C.  L. 
254 ;  and  KeUy  t.  Patterson,  L.  R.  9  C.  F.  681,  show 
what  position  the  parties  are  in  after  they  are  in 


possession  for  three  years.  The  landlord  would  not 
nave  been  able  to  eject  us  without  notice  to  quit  if  the 
Land  Act  had  not  been  passed.  It  is  imposable  to 
say  that  the  plaintiff  would  have  been  entitled  to  a 
direction  in  ejectment  on  the  title.  The  letter  of  2nd 
July,  1878,  shows  an  intention  to  make  a  tenancy,  and 
therefore  a  yearly  tenancy. 

[FiTzoiBBoir,  L.  J Suppose  the  tenant  had  accepted 

that  proposal  would  oot  that  be  a  letting  for  a  tern- 
poraiy  purpose  2] 

[Law,  C. — It  is  perfectly  plun  from  the  letter  that 
the  continuance  in  possession  was  with  the  consent  of 
the  landlord.  Fitzoibbqn,  hJ. — Theie  was  a  tenancy 
created )  but  the  question  would  ari^e  whether  it  was 
a  term  of  that  tenancy  that  it  was  to  be  a  tenancy  of 
the  ordinary  character  requiring  six  months'  notice  to 
quit,  or  a  tenancy  for  a  term  uncertain  to  be  put  an  end 
to  by  the  landlord  himself,  which  would  be  unusual.] 
We  are  dealing  with  legal  tenancies.  There  was  no 
part  performance.  The  landlord  states  his  views,  and 
the  tenant  uses  it  as  an  argument  that  he  has  the 
manuEC,  which  would  make  it  unreasonable  to  pat  him 
out.  During  the  whole  of  the  winter  of  1678  and  daring 
all  1879  Eavanagh  goes  on  managing  the  farm  and 
doing  everything  as  before,  and  the  landlord  never 
intervened.  If  the  amount  of  rent  was  not  fixed  it 
would  not  prevent  his  being  tenant  from  year  to  year. 

[Sullivan,  M.R The  letter   of   the   30th  Jaly, 

1880,  is  consistent  witii  some  temporary  anderstanding 
having  taken  place,  bat  no  de^ite  arrangement. 
FiTzaiB^M,  ImT. — (f  the  ^ants  paid  thdr  money  on 
the  terms  of  that  letter  is  it  not  inconsistent  with  any 
future  tenancy.  In  order  to  establisi)  your  tenancy 
from  y^r  to  year,  yoc)  have  to  get  over  the  state  of 
facts  shown  in  that  letter.] 

Where  is  the  line  to  be  drawn  ?  If  he  was  tenant  ontQ 
the  manurg  was  exhausted  it  wa^  a  continuing  tenancy, 
because  there  was  no  evidence  that  the  manure  wu 
exhausted. 

rSDU.ivAK.  M.R Cannot  a  man  who  has  a  notice 

to  let  for  building  on  his  land  allow  a  man  in  as  his 

tenant,  bi^t  say  (o  nim:  Mind,  as  soon  as  it  is  taken  for 

building  you  must  go  out  ?    Is  there  anything  in  the 

Act  to  prevent  that  ?] 

That  would  give  an  opportunity  for  evading  the  Act 

altogether. 

[SuuivAK,  M.R — ^Not  at  all.] 
It  would  not  be  a  temporary  purpose  within  the  mean- 
ing of  sub-section  7.    If  it  were  it  would  be  the  easisst 
thing  in  the  world  to  evade  the  Act :  Sect.  5,  sub-s.  6. 

[Sullivan,  M.R. — That  section  applies  only  to 
tenancies  withiq  the  Act.] 

It  is  not  temporary  convenience  to  let  until  the  land 
is  built  on:  Darragh  y.  Murdock,  5  Ir.  L,  T.  Bep. 
38,69. 

[FiTzoiBBOir,  L.J. — ^The  time  that  is  covered  by  the 
adjective  "  temporary  "  must  be  a  time  that  must  go  on 
for  more  than  a  year.  Dbast,  L.J In  the  origi- 
nating notice  the  rent  is  £50  a  year.  When  did  yon 
agree  to  pay  the  £50  ?] 

It  was  in  fieri.  We  put  the  rent  in  the  originating 
notice  most  strongly  against  ourselves.  It  is  a  contra- 
diction in  terms  to  say  it  was  a  tenancy  from  year  to 
year  at  law  and  a  tenancy  at  will.  "Temporary" 
means  for  some  short  time — something  that  is  to  be  pat 
an  end  to.  It  occurs  twice  in  the  Act  of  1870 :  s.  15 
(4),  s.  69.  The  argument  on  the  other  side  most  be 
pushed  to  this,  that  if  for  twenty  years  the  lands  were 
held  under  this  contract,  the  man  could  be  put  oat  at 
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the  end  of  the  twenty  yean  without  the  benefit  of  the 
Act. 

[FrrzoiBBON,  LJT.— What  exactly  do  70a  mean  by 
"  temporary  purpose  ?  "] 
Letting  for  a  couple  of  months. 

SLiAW,  C — That  would  not  be  within  the  Act  at  all.] 
are  the  Act  passed  the  tenant  would  be  entitled  to 
compensation  for  improrements  and  disturbance. 
What  was  intended  by  this  Act  was  to  give  an  equiva- 
lent for  what  he  enjoyed  under  the  Act  of  1870,  sec. 
15.  Will  yon  give  this  construction  to  the  58tb 
section  of  this  Act  of  1881  that  would  deprive  the 
tenant  of  all  right  to  coihpeiisation  ? 

FLaw,  G ^It  would  not  deprive  him.    Sullivan, 

M.R. — The  only  effect  of  a  decision  against  you  would 
be  that  you  are  out  of  this  Act  of  1881.] 
There  ia  no  express  repeal  of  the  15th  section  of  the 
Act  of  1870.  At  law  once  a  tenancy  from  year  to  year 
is  created  anything  repugnant  to  it  must  be  rejected. 
A  clause  or  condition,  which  would  be  inconsistent 
with  that  established,  could  not  be  added  to  it.  Doe.  d. 
Warner  v.  Browne,  8  East,  165,  decides  that  if  there  b 
enjoyment  under  a  piLrol  demise  for  life  and  payment 
of  rent  a  pure  and  simple  teiiancy  from  year  to  year  is 
created,  and  that  thcestate  for  life  must  be  disregarded : 
Wood  V.  Beard,  L.  R.  2  Ex,  Diy.  30. 

[Law,  C— The  Apt  of  rarliament  treats  tenancies 
from  year  to  year,  and  other  tenancies,  as  being  capable 
of  being  for  temporary  convenience.  We  cannot  then 
listen  to  any  wvonlent  to  show  that  such  a  letting  is 
impooaible.  What  you  have  to  show  is  that  the 
tenancy  from  year  to  year  in  this  present  case,  which 
we  may  assume  it  is,  wis  n<$t  made  for  temporary 
convenience.] 

Whatever  the  original  idea  was,  the  subsequent  dealings 
of  the  parties  created  a  piire  and  simple  tenancy  from 
year  to  year.  Even  though  the  original  intention  was 
to  create  an  nnoertain  tenancy  dependent  on  the  ex- 
banstion  of  the  manures,  the  agreement  in  pursuance 
thereof  only  contemplated  one  year,  dnd  the  subsequent 
dealings  of  the  pardes  and  the  acceptance  of  rent  by 
the  landlord,  changed  that  into  a  yearly  tenancy. 

Houiton,  in  reply No  matter  what  may  have  been 

the  nature  of  the  tenancy,  it  was  one  for  temporary 
convenience  within  the  meaning  of  this  statute.  The 
■cope  of  the  argument  on  the  other  side  amounts  to 
this : — that  there  are  certain  circumstances  in  this  case- 
payment  of  rent,  payment  of  certain  sums  for  use  and 
oeoupctioo,  and  oontinuance  in  possession—which 
make  it  neoe»ary  to  draw  an  inference  of  a  yearly 
tenancy,  notwithstanding  that  those  facts  are  explained 
by  the  parol  evidence  of  the  landlord  and  by  the 
documents  in  the  case.  But  whatever  presumption 
those  circumstances  may  raise,  or  whatever  inference 
mijght  be  drawn  from  them  in  the  absence  of  other 
evidence,  those  presumptions  and  inferences  are  ex- 
plained away  and  rebutted  by  abundant  evidence, 
lioth  parol  and  documentary,  displacing  any  inference 
of  a  yearly  tenancy  to  be  drawn  from  possession  and 
payments.  The  letter  of  the  landlord  written  in  July, 
1878,  shows  most  distinctly  and  unmistakably  that  at 
that  time  the  idea  in  the  landlord's  mind  was  that  the 
arrangement  was  to  be  one  of  a  purely  temporary 
character.  Everything  which  occurred  only  bears  out 
the  intention  which  was  expressed  on  the  face  of  that 
letter — that  ia,  the  intention  of  doing  nothing  which 
would  not  eive  the  landlord  the  right  to  take  up 
possession.  Nothing  tarns  on  the  mere  use  of  the  word 
"  rent."  It  was  necessary  to  express  the  payment,  and 
the  word  was  used  as  die  most  convenient  word  to 


express  the  payment,  and  in  the  next  receipt  the  tend 
which  was  used  was  "  use  and  occupation." 

Cur.  adv.  vuU. 

Law,  0. — This  ia  an  appeal;  bronght  by  Mr.  Eiffe) 
landlord,  with  the  permission  of  tlie  Oonrt  of  Land 
Commissionara,  under  the  Land  Law  (Ireland)  Aotj 
section  48,  snb-seotion  8,  from  an  order  made  by  that 
Court  on  the  8rd  Deoenlber  last,  refusing  with  doats, 
his  application  to  set  aside  an  originating  notide  iarved 
on  him  by  the  defendants  as  execntors  of  Charles 
Eavanagh,  and  seeking  to  have  a  fair  rent  fixed  for 
certain  lands  in  their  possession  as  such  executors, 
called  the  "  Windmill  Field,"  situate  in  the  Electoral 
Division  of  Bathmioes,  in  the  South  Dublin  Union. 
The  field  contains  Sa:  Ir.  4p.,  and  Wa4  lately  held  by 
Mr.  Charles  Kavana(;h  from  Mr.  Eiffe  under  a.leaae  for 
31  years  from  the  7tfa  May,  1847,  at  the  rent  of  £80. 
The  lease  expired  in  1878,  and  within  a  couple  of 
months  after  the  determination  of  the  lease — viz;,  on' 
the  and  Jnly,  1878— Mr.  Eiffe  wrote  to  Mr.  Charles 
Kavanagh  a  letter,  in  which  this  passage  occurs  : 
"  When  do  you  propose  coniing  to  some  arrangement  as 
to  the  land  out  of  lease,  and  whst  rent  do  yon  say  for 
this  h^f.year?  I  shall  expect  £10  the  Irish  acre  at 
the  least  for  this  half-year  endiog  7th  November,  1878. 
If  yon  do  not  wish  to  pay  that,  please  at  once  deliver  up 
possession,  and  we  can  settle  what  is  fair  for  the  rent 
up  to  this  date:  If  yon  deliver  up  possession  the  fences 
must  be  put  op,  which  appear  td  have  been  completely 
destroyed."  No  written  ieply  appears  to  have  been 
made  to  this  letter ;  bnt  Mr.  Eavanagh  seenls  to  have 
called  personally  on  Mr:  Biffe  to  discuss  the  gnbjeet  of 
the  letter,  and  what  then  ooonrred  is  narrated  in  the 
4th  paragraph  of  the  affidavit  made  by  Mr.  Eiffe,  the 
accuracy  of  which  is  ilot  attempted  to  be  disputed. 
That  paragraph  ia  as  follows :— **  In  Jnly,  1878,  the  said 
Charles  Kavanagh  called  upon  me  with  reference  to  the 
said  portion  of  land  out  of  lease.  At  such  interview, 
the  said  Charles  Kavanagh  said  that  he  thought  I  would 
renew  his  lease.  I  told  him  that  I  purposed  taking 
possession  of  the  said  portion  of  land  with  a  view  of 
eatabUebing  a  brick  manufactory  thereon,  for  the 
purpose  of  working  the  brick  blay  thereunder,  and 
bnildiiig  thereon  or  letting  it  for  building.  The  said 
Oharlea  Kavanagh  then  aaid  I  have  highly  manured  the 
land,  and  if  you  take  possession  1  shall  be  a  heavy  loser. 
I  replied  that  I  would  not  wish  on  any  aooount  that  he 
should  lose  the  benefit  of  the  manure,  and  said  he  might 
keep  the  land  until  he  bad  exhansted  the  manure.  I 
added  that  in  addition  I  had  not  yet  made  arrange- 
ments as  to  Btarting  the  brick  niannfaotory  and  the 
bnilding  scheme:  The  said  Uharlee  Kavanagh  thanked 
DM  very  mdoh  for  leaving  him  in  possession  of  the  land 
upon  the  aforesaid  terms.  I  told  him  I  should  expect 
him  to  pay  for  snoh  time  as  he  ihight  have  the  land  at 
the  rate  of  £10  per  Irish  acre,  and  that  he  should 
re-erect  the  fences  which  had  been  thrown  down.  Ha 
agreed  to  the  latter ;  but  said  that  £10  an  acre  was 
too  ninoh,  that  he  could  not  pay  more  than  £8.  We 
parted  without  coming  to  any  arrangement  as  to  the 
amount." 

As  Kavanagh  did  not  give  up  possession,  bnt,  on  the 
contrary,  was  allowed  to  retain  it,  we  must  asenme 
that  this  was  on  the  terms  thus  stated  by  Mr.  Eiffe, 
there  being  no  evidence  of  any  other  arrangement  at  the 
time.  The  amount  of  rent,  however,  to  be  paid  by 
Kavanagh  wonld  appear  to  have  remained  nnsettled 
during  his  lifetime.  He  paid  £80  on  the  28th  Sept., 
1880,  and  took  a  receipt  expressed  to  be  on  account  of 
back  rent  of  the  Mill  Field,  lately  out  of  lease,  and  after, 
wards,  on  the  20th  Nov.,  paid  a  further  sum  of  £20, 
getting  a  receipt  which  stated  in  terms  that  there  waa 
still  no  settlement  aa  to  what  shonid  be  the  rent.  He 
died  on  the  10th  Jane,  1881,  leaving  matters  in  that 
position.  On  the  80th  Jnly,  Mr.  Eiffe  wrote  to  the 
respondents,  who  were  Eavanagh's  exeoatora,  aaking 
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for  the  rent  of  tbo  three  other  holdioge,  and  adding : 
"There  is  a  fourth  holding  whioh  I  mast  bring  par- 
ticnlarly  nndelr  yonr  notioe.  It  was  leased  to  the  late 
Hr.  Charles  Eavaaagh.  The  lease  expired  in  Hay,  1878, 
HDoe  which  time  no  arrangement  wag  made  for  a  re- 
letting. I  had  some  idea  of  working  the  briok  clay 
thereon,  and  also  that  portion  of  it  might  be  taken  for 
a  railway.  I  told  Mr.  Charles  EaTanagh  that  as  long 
•a  he  kept  it  he  shoold  pay  me  £10  per  aore  (Irish)  for 
it.  He  paid  me  two  sums  on  aoooant  of  it,  one  of  £80 
and  another  of  £25.  There,  therefore,  remains  dae  (or 
the  use  and  ocoapation  of  this  portion,  np  to  the  26  bh 
Maroh  last,  the  sum  of  £45.  I  mast  distinctly  decline 
being  in  any  way  mixed  op  with  any  sale  that  may  be 
made  of  the  remainder  of  the  premises.  I  may  be  dis- 
posed to  let  the  land  to  a  solvent  tenant  for  £50  pet 
annnm,  sabjeot  to  certain  restrictiona  In  the  event  of 
necessity  I  beg  to  inform  the  representatives  of  Mr, 
Charles  Eavanagh  that  I  shall  reqnire  them  to  pat  np 
all  fences  levelled  by  him  or  his  predecessors." 

Again,  on  the  10th  October,  Mr.  EifFe  wrote  to  the 
execntors  saying — "  The  execators  mast  also  come  to 
some  '  arrangement '  as  to  the  portion  ont  of  lease,  as 
I  most  know  whether  they  will  hold  it  on  the  terms 
I  mentioned."  In  oonseqaence  of  this  letter,  the 
respondents  and  their  solicitor  had  an  interview  with 
Hr.  MSe  on  the  17th  October  last,  and  paid  him  £40 10s., 
which,  with  £1  lOs.  allowed  as  an  abatement,  amounted 
to  £45,  and  for  this  sum  of  £45  Mr.  Eiffe  gave  them  a 
saceipt  in  full  for  all  demands  for  use  and  ocoapation 
np  to  26th  Maroh,  1881.  On  that  oooasion  they  also 
Applied  to  Mr.  Eiffe  to  recognise  them  as  his  tenants 
ttom  year  to  year  of  this  Windmill  Field,  so  that  they 
might  sell  it  as  part  of  their  testator's  effects.  This  he 
gays  ha  declined  to  do,  and  that  withont  farther  oom- 
manication  they  served  him  with  the  originating  notioe 
to  have  a  fair  rent  fixed  under  section  8  of  the  Land  Law 
Aot.  Mr.  Eiffe  farther  deposes  in  paragraph  7  of  his 
affidavit — "The  applicants,  as  executors  of  the  said 
Charles  Eavanagh,  occupy  the  said  portion  of  land 
merely  on  my  snfferanoe  pending  my  making  arrange- 
ments for  brick  making,  or  letting  for  bailding,  and  on 
the  distinct  agreement  that  at  any  moment  I  might 
take  up  possession  of  the  same.  The  ocoapation  was 
for  the  temporary  oonvenienoe  of  myself  and  the  said 
Charles  Eavanagh  that  pending  saoh  arrangement  the 
land  might  not  be  idle." 

Under  these  oiroumstanoes,  Mr.  Eiffe  insists  here,  as 
be  did  before  the  Land  Commission,  in  the  first  plaoe, 
that  the  respondents  are  not  his  yearly  tenants  at  all, 
and  therefore  not  entitled  to  apply  under  the  Land 
Law  Act  to  fix  a  fair  rent ;  and,  secondly,  that  even  if 
they  were  his  yearly  tenants  their  holding  is  excluded 
from  the  Act  by  section  68,  sub-s.  7,  as  being  one  "  for  the 
temporary  convenience  or  to  meet  a  temporary  necessity 
of  either  landlord  or  tenant."  Both  of  these  gronada 
of  objection  were,  of  coarse,  disputed  by  the  respondents, 
but,  in  the  view  I  take  of  the  case,  it  is  aanecessary  to 
express  any  opinion  upon  the  first  point  in  controversy ; 
and,  as  it  may  possibly  oome  before  a  jury  for  decision, 
I  think  it  is  better  to  leave  it  for  that  tribunal  onpra- 
judiced  by  any  observations  of  mine. 

As  to  the  second  point,  I  believe  we  are  all  agreed 
that,  whatever  the  tenancy  may  be,  the  holding  is  one 
for  temporary  convenience  within  the  meaning  of  the 
elaase  referred  to,  and,  as  such,  ezcladed  from  the 
operation  of  the  Act.  It  appears  by  the  originating 
notice  that  the  fitild  is  in  the  electoral  division  of 
Batbmines,  and,  taking  the  terms  of  the  letting  from 
Mr.  Eiffe's  affidavit,  where  alone  we  find  any  evidence 
of  them,  I  feel  satisfied  that  the  land  was  let  to 
Kavanagh  as  a  matter  of  temporary  convenience,  so 
that  Mr.  Eiffe,  when  the  necessary  arrangements  and 
preparations  of  whioh  he  told  Eavanagh  should  be  saffl- 
ciently  advanced,  might  be  able  to  recover  possession 
without  inconvenient  delay,  and  that  in  the  meantime 
the  land  might  not  remain  idle  and  unprodootive  of 


income.  In  fact,  it  appears  to  me  that  this  ispreoisdy 
the  sort  of  oase  for  which  the  exemption  in  qaestion  is 
most  needed,  and  to  which  it  most  properly  applies. 
If  land  which  is  likely  soon  to  become  Daildiog  groand, 
or,  what  is  the  same  thing,  which  the  owner  contem- 
plates soon  dealing  with  as  building  ground,  is  not  to 
be  saved  from  the  operation  of  the  Land  Law  Act 
very  great  injustice  would  be  done.  The  fixing  a 
fair  rent  under  the  Act  would  frustrate  all  Booh 
building  designs  on  the  part  of  the  Imdlord,  giving 
absolute  fixity  of  teanre  to  the  tenant  for  the  first 
fifteen  years,  and,  after  that,  only  enabling  the  landlord, 
if  the  Court  allowed  him,  to  pnrohase  out  the  tenant  at 
the  full  valae  of  his  icterest.  Taking  then  the  arrange- 
ment between  Mr.  Eiffe  and  Charles  Eavanagh,  is 
described  in  Mr.  Eiffe's  affidavit,  I  have  no  doubt  that 
it  was  of  the  temporary  character  indicated  by  the 
exempting  clause  referred  to.  Kor  can  I  find  anything 
in  the  two  letters  whioh  Mr.  Eiffe  snbsequentiy  wrote 
at  all  inconsistent  with  sueh  temporary  arrangement. 
On  the  contrary,  they  seem  to  me,  rightly  or  wnwgly, 
to  treat  even  the  arrangement,  whatever  it  was  to  be, 
as  still  inoomplete,  and  therefore  it  is  impossible  to 
regard  them  as  showiug  that  the  oecapation  was  not 
treated  by  Mr.  Eiffe,  at  least,  as  still  of  the  temporary 
character  mentioned  at  his  personal  interview  with 
Eavanagh  in  July,  1878. 

As  to  the  receipts,  they  also  are  valueless  for  any 
purpose  of  this  kind.  Even  assaming  the  ocoapatloii 
to  have  been  that  of  a  yearly  tenant  he  was,  of  coarse, 
bound  as  such  to  pay  rent,  and  thenafore  this  eannot 
affect  the  present  question.  On  the  whole,  therstore,  I 
am  of  opinion  that  this  holding  waa  one  for  the  tem- 
porary oonvenienoe  of  Mr.  Eiffa,  and  indeed  Eavanagh 
also;  that  Mr.  Eiffe's  application  to  set  aside  the 
originating  notice  should  have  been  sooaded  to,  and 
must  now  be  granted ;  and  therefore,  that  the  order 
appealed  from  should  bis  reversed  with  costn. 

SuLLTVAN,  M.R. — I  agree  with  the  Liord  Chancellor. 
GHving  any  separate  judgment  of  my  own  would  only 
be  repeating  what  he  has  said. 

Dbasy,  L.J.— I  ooocnr,  also,  in  the  jadgment  whioh 
has  been  delivered.  This  is  the  first  appenl  which  we 
have  had  from  the  Land  Commissioners^  and  I  suppose 
it  will  not  be  the  last,  and  as  we  differ  tnum  the  Ooart 
below  I  will  state  some  of  my  leaaons  tor  so  diffsring. 
If  this  were  a  controversy  as  to  fact,  with  evidence  on 
both  sides,  I  would  be  anwilling  to  differ  from  the  cod- 
elusion  arrived  at  by  the  learned  Judges,  who  had  men 
experience,  even  for  their  short  tenure  of  office,  in 
disputes  between  landlord  and  tenant  than  I  have  had. 
But,  this  is  not  a  qaestion  of  disputed  facts  at  all. 
With  the  single  exception  of  an  ancontroverted  state- 
ment in  an  i&davit,  it  rests  on  documents  and  letters 
produced  by  the  tenants  themselves.  I  do  not  express 
any  ofdnion  as  to  whether  there  was  a  tenancy  from 
year  to  year,  but  I  am  not  to  be  taken  aa  coming  to  th« 
conclnsion  that  there  was.  The  scope  and  policy  of  Hm 
Land  Law  Aot  is  to  deal  with  tenancies  tromyearto 
year,  which  in  their  inception  were  not  limited  in  dara- 
tion  by  the  contract  of  the  parties,  and  I  judge  of  the 
policy  of  an  Act  only  from  the  words  oontaioed  in  it. 
On  the  whole,  I  have  come  to  the  oonolnsion  that  tfas 
defendant's  tenancy,  if  it  existed  at  all,  was  only  for  a 
temporary  purpose,  and  is  therefore  expreaely  exempted 
from  the  operation  of  the  Aot  by  the  58th  section. 

FnzoiBBON,  L.J. — I  agree  also.  It  is,  to  my  mind, 
proved  that,  whatever  the  legal  oharaoter  of  Charles 
Eavansgh's  occupation  might  have  been  after  the 
expiration  of  his  lease,  neither  he  nor  Mr.  Eiffe  at  any 
time  believed  or  intended  that  it  should  be  regarded  u 
under  a  settled  or  permanent  letting.  The  coatinasnos 
in  ocoapation  originated  in  the  tenant's  desire  to  take 
the  benefit  of  his  manure,  and  in  the  landlord's  willioK- 
ness  (possibly,  in  order  to  avoid  liability  to  compensation) 
to  permit  him  to  do  so,  pending  some  defloite  arrauge- 
ment,  while  waiting  some  more  profitable  dispoiitioB 
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of  tbe  land.  Upon  the  oonatraotion  aa  well  of  the  Act 
of  1870  as  of  the  Aot  uf  1881  it  i*  farther,  to  my  miod, 
olear  that  the  temporary  oonveaienoe  or  temporary 
necessity  which  excludes  a  tenant's  claim  may  be  exist- 
ing "  for  a  time"  compatible  not  only  with  a  tenancy  at 
will,  or  a  tenancy  less  than  a  tenancy  from  year  to  year, 
onder  section  69  of  the  former  Act,  bnt  also  ander  both 
Acta,  aab}eat  to  the  restriction  as  to  written  evidence, 
with  a  tenancy  from  year  to  year  or  tot  life  or  lives. 
This  appears  at  once  on  oar  applying  the  definition  of 
"  holding "  in  the  former  Act  to  its  ase  in  section  16, 
sub-section  4,  and  on  tracing  the  meaning  of  the  ex- 
pressions "  tenant  of  any  present  tenancy  "  in  section  8, 
Bob-seotion  1,  and  "holding  let  to  tbe  tenant,"  in  seo- 
UoD  68,  snb-seotion  7,  of  the  Act  of  1861,  throngh  the 
chain  of  dependent  interpretations  given  in  section  67. 
of  "  present  tenancy,"  "  tenancy,"  "  holding,"  "  tenant," 
and  "  contract  of  tenancy,"  whioh  by  their  ultimate 
effect  restrict  the  benefits  of  the  statute  to  tenants  for 
terms  of  years,  or  for  lives,  or  for  lives  and  years,  or 
from  year  to  year.  The  provisions  of  the  late  Aot  in 
refereooe  to  the  resamplion  of  a  holding  for  a  reason- 
able and  safiBoient  parpuse,  having  relation  to  the  good 
of  tbe  holding,  seem  opposed  at  least  to  the  spirit  of 
the  decision  appealed  from  here  by  which  6  acres  of 
land  in  the  vicinity  of  Bathmines  might  be  practically 
stereotyped  as  an  agricultural  holdiog,  because  the 
landlord  had  permitted  the  tenant  to  ta]ke  in  specie  the 
benefit  of  some  manure  which  happened  to  be  unex- 
l^nsted  at  the  expiration  of  the  last  of  a  series  of 
leases.  These  provisions  seem  to  me  further  to  indi- 
cate that  a  temporary  arrangement  made  even  with  an 
agricultural  or  pastoral  tenant  for  a  tenancy  from  year 
to  year  of  land  ultimately,  thongh  at  an  indefinite  period, 
intended  to  be  taken  up  for  other  purposes  beneficial  to 
tbe  estate,  might  be  au  arrangement  for  temporary  conve- 
nience within  the  meaning  of  tbe  Act.  Of  course  such 
arrangement,  when  alleged,  must  in  all  cases  be  clearly 
proved,  and  as  to  future  transactions  tbe  necessity  for 
writing  win  tend  to  preolode  evasions  of  the  statute, 
while  the  tenant  from  year  to  year  oannot  be  deprived 
of  his  right  to  compensation  under  the  Act  of  1870. 
Dpon  the  evidence  in  the  present  case,  whether  I  hold 
Kavanagh  to  have  been  a  tenant  from  year  to  year  or 
tksA,  I  am  noV  to  avoid  the  further  ooaolasion  that  the 
latter  to  him,  was  within  the  meaning  of  the  Act,  one  for 
tbe  temporary  oonvenienoe  of  both  landlord  and  tenant. 
I  am,  however,  not  satisfied  upon  the  docnments  and 
Affidavits  that  eidier  Kavanagh  or  his  executors  attained 
tbe  status  of  tenants  from  year  to  year  at  all  after  the 
expiration  of  tbe  lease.  To  test  the  status  of  the  tenant, 
it  in  answer  to  any  of  the  landlord's  letters  the  tenant 
bad  said,  "  I  will  not  take  the  land,  nor  will  I  occupy 
it  any  longer  on  your  terms,"  and  had  left  the  place,  1 
tbink,  as  at  present  advised,  that  the  landlord  must 
have  been  nonsuited.  Bad  he  sued  for  subseqaent 
rent  as  assignee  of  a  tenancy  from  year  to  year,  snob  a 
tenancy  ooold  not  be  imposed  upon  or  imputed  to  one 

Sjrty  only,  and  tbe  true  position  of  £avanagb  and  of 
s  azeoutors  would  seem  to  be  that  of  tenants  at  will 
Sndiog  negotiation,  holding  oonditioually  upon  some 
finite  arrangement,  to  be  ultimately  arrived  at,  not 
liable  to  pay  rent  d*  antu>  in  annum,  but  subject  to  a 
liability,  well  explained  by  Mr.  Se  Molayns,  at  page 
IM  of  his  book — namely,  that  "  in  the  absence  of  ex- 
press agreement  the  implication  will  arise  whenever  a 
person,  by  permission,  has  oooupisd  the  land  of  another : 
the  law,  with  homely  sense,  assuming  that  he  has  agreed 
to  pay  what  bis  beneficial  oooupation  may  be  reasonably 
worth." 

Tenants  in  this  position,  if  not  holding  for  merely  a 
temporary  purpose,  would  be  protected  under  section 
69  of  the  Aot  of  1870  to  the  extent  of  being  entitled  to 
B0tioe  to  quit  and  to  oompensation  ,bnt  theyare  not  there- 
fore to  be  permitted  to  claim  the  further  advantages 
wbiob  under  tbe  Act  of  1881  are  reserved  to  tenants  of 
tbe  permanent  and  defined  classes.    No  doubt,  oiroum- 


stances  are  shown  which,  if  anexplained  or  nnqnalified 
by  the  other  facts,  might  afford  presumptive  evidence 
of  a  tenancy  from  year  to  vear ;  but  they  are  in  my 
opinion  so  explained  and  qaalified,  and  upon  the  whole 
case  as  it  now  stands  I  can  find  no  sufficient  evidence 
to  sustain  the  finding  that  a  tenanoy  from  year  to  year 
existed  in  the  holding.  For  the  reasons  given  by  the 
other  members  of  the  Oonrt,  however,  I  base  my  judg- 
ment on  the  temporary  oharaoter  of  the  occupation. 
Mr.  Sergeant  Hemphill  called  upon  us  not  to  overrule 
the  unanimous  decision  of  the  Land  Oommission, 
because  it  was  a  question  of  fact;  at  least,  unless  the 
appellant  could  show  na  irresistibly  that  the  opinion  of 
the  Oonrt  below  upon  the  qnestion  of  fact  was  not  onlv 
wrong  bat  entirely  erroneous.  Though  unable,  with 
every  respect  for  the  high  authority  quoted,  to  appre- 
ciate the  distinction,  and  though  preparad  in  any  ^w 
to  accept  the  full  responsibility  of  allowing  the  appeal 
in  the  present  case,  I  do  not  think  the  principle  Is 
applicable  hersi  This  Oonrt  expressly  refused  to  apply 
it  in  the  lata  apposite  case  of  Montgomery  v.  Mont- 
gomtrg,  14  Ir,  L.  T.  Bep.  9,  and  the  House  of  Lords 
affirmed  its  decision.*  We  have  before  us  the  same 
materials  which  were  submitted  to  the  Land  Oommis- 
sion. Tbe  conclusion  depends  largely  on  legal  oonsider- 
atioua,  and  we  are,  in  my  judgment,  bound  independently 
to  rehear  the  case  and  to  form  and  pronounce  our  own 
opinions  upon  it. 

As  to  costs,  the  eonrse  taken  by  the  respondent  in 
avoiding  any  definite  arrangement  with  the  appellant 
as  to  the  amount  pi^able  for  its  oooupation  as  land  out 
of  lease,  taking  a  receipt  upon  the  explicit  terms  of  the 
appellant's  letter  asking  him,  apparently  as  a  favour, 
to  recognise  them  as  his  tenants  from  year  to  year,  and 
upon  his  refusal  to  do  so,  suddenly  serving  him  with 
the  originating  notice,  based  upon  tbe  assumption  that 
such  a  tenancy  had  long  previously  existed,  seems  to 
me  one  not  to  be  favoured.  I  think  the  notice  should 
be  set  aside  and  the  appeal  allowed,  with  the  oosts 
before  the  Land  Oomoussion  and  the  costs  of  the 
appeal. 

Appeal  iUloued. 

Solictor  for  appellant :  R.  C.  Vanee. 

Solicitors  for  respondent :  James  Phmkett  ff  Son. 

HIGH  COURT  OF   JUSTICE. 

EXOHSqUBR  DITJaiON. 

Reported  by  Hans  Atxjieb,  Barrister-at-Lsw. 

(Before  Pallbs,  C.B.,  FrrzaiBAU)  and  Dowsa,  BE.) 

FsBousoN  e.  The  Gcardians  or  the  Poob  or  the 
Baixiha  Union. 

F^.  U,  16,  \96li.—a«ed  Suppig  {Ir.)  Act,  1880— 
Poor  Law  Quardians — Liability  of,  to  pitrchaiers  of  teed 
under  the  Act — Sale — Implied  Warranty. 

No  action  lies  against  Poor  Lair  Guardians  m  their 
oorporate  capacity  for  damage  by  reason  of  the  inferior 
quality  of  seed  supplied  by  them  under  the  provisions  of  the 
Seed  Supply  (^Ireland)  Act,  1880,  and  merely  tn  carrying 
out  same,  there  being  no  evidence  of  fraud  or  negligence. 

Special  case  stated  by  Fitzgibbon,  L.J.,  one  of  the 
justices  of  Assize  of  Mayo  at  the  Summer  Assizes,  1881. 
The  plaiiitiif  brought  his  action  against  the  defendants 
for  £3  damages  for  loss  sustained  by  him  by  reason  of 
the  inferior  quality  of  seed  potatoes  sold  and  delivered 
to  him  by  the  defendants  under  the  provisions  of  the 
Seed  Supply  (Ir.)  Act,  1880.  The  guardians  in  March, 
1880,  being  duly  authorised  undw  that  Act  to  supply 
seed  potatoes  to  occupiers  of  land  in  the  electoral 

*  Aad  see  Adams  v.  Dunstath,  ante,  p.  SO,  and  casu  thers 
cited  in  sotu.— [£.  N.  B.,  £d.} 
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division  of  Kilgarrin,  for  thit  purpose  entered  inM 
contracts  ithh  several  wholesale  merchaqts  for  thepiir- 
cbase  of  l{irge  quantities  of  imported  "  Champion  Seed. 
Potatoes,"  in  bi^  of  2  cwt.  each.  In  the  selection  of 
the  merchants,  in  the  price  they  paid,  and  in  all  their 
dealings  with  the  seed  pUrchaled,  in  their  proceedings 
to  distribnte  to  purchasers  the  best  qu^ity  of  Champion 
seed  p<)tatoe9,  and  of  those  only,  the  guardians  and 
their  officers  and  servants  used  all  reasonable  precau- 
tions. Chaihpion  seed  potatoes  were  a  specific  and 
well-known  species  of  seed  potatoes  comihandidg  a 
higher  price,  and  being  for  the  purposes  of  seed  of  a 
much  higher  value  than  ordinary  potatoes,  but  they 
were  not  capable  of  being  distinguished  by  the  exercise 
of  ordinary  observation  from  ordinary  potatoes  either 
by  the  gu&rdians,  their  officers,  and  servants,  or  by  the 
plaintiff.  On  March  20,  1881,  the  plaintiff,  beinff  a 
duly  qualified  occupant  within  the  said  electoral  division, 
obtained  tf6m  one  of  th^  gttardians  akl  order  for 
delivery  of  "  6  cwt.  potatoes.  He  took  the  order  to 
the  proper  officer  and  asked  for  "  6  cwt.  of  Champions," 
and  accordingly  three  bags,  each  containing  2  cwt.  of 
potatoes,  in  the  same  condition  in  which  they  had  been 
recMved  from, the  merchants,  w^re  delivered  by  the 
defendants'  officer  to  the  plaintiff.  Save  as  herein- 
before  stated,  there  was  ao  reference  to  the  quality  .of 
the  seed  potatoes',  but  the  price  charged  therefor 
was  the  market  price  of  imported  "Champion  Seed 
Potatoes" — 1.«.,  aboiit  fOur  times  as  much  as  for 
ordinary  potatoes.  The  defendants  believed  that  they 
delivered,  and  the  plaintiff  that  he  received,  and  he 
asked  for.  Champion  potatoes,  and  those  only;  but 
there  was  no  warranty,  representation,  or  express 
contract  save  as  before  stated.  Two  of  the  oags 
contained  imported  "Champion  Seed  Potatoes,"  but 
the  third  bag  contained  other  potatoes,  not  Cham- 
pions, of  an  mferior  quality,  useless  as  seed  in  resisting 
disease,  though  of  a  merchantable  appearance — facts 
ascertainable  by  the  merchant,  but  not  by  the  purchaser 
till  they  had  almost  reached  maturity.  The  plaintiff 
sustained  damage  to  the  amount  of  £3  by  reason  of 
their  inferior  qualjty,  and  the  County  Court  Judge 
made  a  decree  for  that  amount  and  costs.  An  appeal 
was  taken ;  and  on  the  hearing  thereof  Fitzgibbon, 
liJ.,  was  of  optdion  iti  favour  of  the  decree^  but 
M'Kenna  t.  Guardians  of  Monaghan  l/nion  (1 5 Ir.  L. 
T.  Rep.  42)  to  the  contrary,  being  cited^  and  it  having 
been  mentioned  that  other  cases  depended  on  the 
decision,  he  directed  a  special  case  to  be  stated  for  one 
of  the  Conunon  Law  Divisions  of  the  High  GouH  of 
Justice. 

The  questions  for  the  Court  were,  (I)  whether,  upon 
the  above  facts,  the  defendants  were  legally  capable  of 
making  any  contract  or  incurring  any  liability  to  the 
plaintiff  for  the  loss  and  damage  ne  had  sustained;  and 
(2)  if  so,  whether,  on  the  above  facts,  the  defendants 
made  any  contract  upon  which  they  ought  to  be  held 
liable  to  the  plaintiff  for  the  said  loss  and  damage. 

Trench  for  plaintiff. — ^The  guardians  are  given  by  the 
Act  (43  Vic,  c.  1 )  powers  to  purchase  seed.  If  they  have 
been  supplied  with  inferior  seed  they  have  their  remedy 
against  the  merchants  who  supplied  them,  or  they  can 
recover  against  the  rates.  Under  s.  6  (3)  they  cannot 
sell  for  less  than  the  price  they  paid,  but  they  may  sell 
for  more  and  they  may  make  a  profit ;  and  therefore, 
they  are  subject  to  the  ordinary  liabilities  of  vendors. 
If  the  Legislature  had  intended  to  take  away  the  ordi- 
nary liability  from  the  guardians,  it  would  have  done 
so  in  express  terms.  On  the  other  hand,  it  is  not 
necessary  that  the  Legislature  should  expressly  confer  on 


us  a  right  of  action  against  them ;  it  should,  in  terms, 
take  it  away  from  us  in  order  to  prevent  us  exercising 
our  common  law  right.  The  guardians  expressly  con- 
tracted to  give  us  a  particular  article,  and  this  is  no 
mere  implied  warranty. 
.  He  cited  Coe  v.  Wise,  L.  B.  1  Q.  6.  71 1 ;  KendaU  v. 
King,  17  C.  B.  483;  Livingtlone  r.  Guardian*  of  Lwrgm 
Uuion,  2  Ir.  L.  T.  21»,  L  K.  2  O.  L.  203. 

DUlon  (with  him  lAtytagh,  Q.C.),  contra YSo  aetion 

li^  against  the  guardiana  The  Act  is  mandatory  on 
them.  The  particdiar  way  the  sale  is  to  be  carried  oat 
is  prescribed  m  sec.  6,  and  the  price  to  be  paid. 

[PAI.LE8,  C.B. — ^Though  the  word  "sale"  is  used 
throughout  the  Act,  is  were  anything  in  it  showing 
that  the  transaction  is  anything  moire  than  an  equitable 
distribution  of  the  seed  to  the  farmers  of  the  district?] 
No ;  and  the  payment  to  the  gdardians  is  not  as  in  a 
common  sale  t*oo-  7).  Clearly  the  Act  is  to  be 
considered  a  part  of  the  f  oor  Law  code  (sec.  14). 
I^egUgence  is  here  Out  of  the  question,  for  it  is  found 
that  all  reasonable  precautions  were  taken.  In  the 
written  contract  there  is  no  mention  of  Champion 
potatoes,  and  there  is  no  warranty. 

[Palles,  C.B — Would  the  guardians  have  power  to 
levy  a  rate  to  pay  the  expenses  of  this  action  ?] 
We  think  they  have  no  sdeh  powers.  The  ease  is 
completely  governed  b^  itKeniui  v.  Monaghan.  Union, 
151  L.  T.  Rep.  42,  which  is  in  reference  to  the  very 
sdme  Act.  The  plaintiff  is  not  Without  remedy;  he 
can  appeal  against  the  rateS. 

They  cited  Jutiu»  v.  Bishop  of  Oxford,  5  Ap.  Ca.  214 ; 
Smarl  V.  West  Ham  Union,  10  Ex.  R.  867 ;  11  iS.,  867; 
Hammond  v.  Bt.  Pancras  Vniori„h.  R.  9  C.  P.  316; 
Brennan  r.  Limerick  Union,  12  Ir.  L.  T.  Rep.  S3,  3 
L.  R.  Ir.  42. 

TVencA,  in  reply.— ^-Besides  the  word  "sale"  being 
used  in  the  Act,  the  transactibn  has  all  the  characters  of 
a  saM,  and  thodgh  payment  may  be  iii  a  special  way  it 
may  be  in  the  ordinary  way  also. 

FAUiSB,  O.B.— We  limit  onr  deoisioo  to  the  asaot 

question  in  the  case.  There  is  a  finding  that  there  was 
DO  negligence  oil  the  part  of  the  gnardians,  and  there- 
fore we  say  nothing  as  to  what  the  law  nkay  be  if  negli- 
gence, fraud,  or  deceit  be  introdnoed  aa  an  element  in 
the  sale.  Also,  we  say  nothing  aa  to  the  question  of 
the  liability  of  persons  actually  engaged  personally  in 
the  sale,  as  distinguished  from  persons  acting  together 
in  a  corporate  capacity.  Divested  of  these  considera- 
tions, was  there  a  breach  of  contract  eziweaa  or  im- 
plied f  The  questions  put  to  ns  in  the  special  case  are 
not  those  on  whiab  the  liability  or  non-liability  depends. 
The  true  question  is,  whether  in  a  sale  snch  as  thin— 
aAd  We  hold  it  to  be  a  sale — there  was  a  contract  ander 
a  warranty  that  the  goods  sold  were  Champion  seed 
potatoes.  We  think  there  was  no  snob  contract  or 
warranty.  As  the  goods  were  there  and  in  esse  it  wonid 
naore  properly  be  called  a  warranty.  I  think  this  cue 
depends  entirely  on  the  constmction  of  the  Act ;  and  it 
is  on  the  construction  of  the  whole  Act,  and  not  of  any 
particular  section  of  it,  I  found  my  opinion.  By  seotioa 
3  the  guardians  are  given  power  to  borrow  money.  The 
Legislature  did  not  contemplate  or  anihoriae  that 
money  borrowed  being  applied  to  any  parposs  other 
than  those  named.  Under  section  6  ttmy  are  aatboriasd 
to  apply  it  in  purchasing  seed  and  defraying  expenses 
for  carriage,  storage,  or  otherwise,  in  providing  snob 
seed  for  sale ;  and  then  in  mandatory  terms  they  are 
told  to  what  is  called  "  sell "  that  seed.  No  donbt  it  is 
called  a  sale,  and  it  is  strictly  a  sale  in  Its  ineidents— 
snob  as  transfer  of  possession  and  consideration.  Bat 
it  is  one  thiog  to  say  it  is  a  sale  and  another  to  say  it  is 
a  sale  carrying  a  warranty.    Terms  are  made  part  of 
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the  sale.  It  is  to  be  for  "  aot  less  than  the  net  price 
paid  by  the  gaardians  for  it,  inoladiog  all  the  expenses 
inoarred  for  the  oarriage,  storage,  or  otherwise,  in  pro- 
viding saoh  seed  for  sale."  These  words  are  nearly 
identical  with  the  purpose  for  which  the  gaardians  arq 
anthoriied  to  borrow.  Then  in  section  Q  there  are  pro- 
▼isions  for  snperintendipg  and  inspecting  the  land  sown 
by  the  parohaser  with  the  seed,  to  see  he  has  done  so 
properly.  It  plaintiff  were  correct  in  his  contention, 
the  gnardians  woold  have  been  qnable  to  sell  what  they 
were  by  the  Act  boaod  to  sell,  under  the  description 
under  which  they  bought,  without  entering  into  the 
liability  which  the  Legislatare  never  intended  to  impose 
npon  them.  We  therefore  hold  that,  though  called  a 
sale,  and  containing  the  common  law  incidents,  it  is  not 
a  sale  which  carries  a  warranty.  We  express  no  opinion 
whether  the  plaintiff  has  an  appeal  against  the  rates ; 
but  we  think  this  action  does  not  lie  agi^inst  the  goiur- 
dlans,  under  the  provisions  of  the  Act  of  Parliament, 
for  they  were  acting  merriy  as  trustees  tor  the  public 
good.  We  reverse  the  decree  and  dismiss  the  process ; 
bat  the  case  being  one  of  pablio  importance,  and  the 
Jadge  of  Assize  being  evidently  locliaed  in  favour  of 
the  plaintiff,  we  give  no  poets  of  the  appeal  pr  of  this 
speoial  case. 
FnzoxBAU)  and  Qowsb,  $i^.,  oonoqrtttd. 

Order  aceording^i. 

SoUcitor  for  plaintiff :  Afr.  J  Kelly. 

Solicitor*  for  defendant :  Meurt.  MacAnirew  ^  Son. 


LAND  COMMISSION, 

Repwted  by  Gborob  M'Dbbkot,  Barrister-st-Law. 

(Before  CHaqan,  J.,  I4TT01C,  Q.G.,  and  J.  £4. 
Ybbhon,  £(sq.)    ' 

FAjLCotm  0.  GRAMsn. 

Dee.  17,  19,  1881. — Practice — Origmaling  Notice — 
Service  on  land-agmC*  clerk — Office  of  agent — Personal 
lervice—RuUt  24,  27,  28,  29 — Appeal,  right  of-J^and 
Law  Act,  1881,  «.  48. 

Streice  of  a  notice  on  a  landlonPe  land-agent  to  whom 
the  tenants'  rent  has  been  usually  paid^  wider  Rule  28, 
need  not  he  effected  by  serving  him  in  person,  but  may  be 
effected  by  leaving  a  copy  for  him  with  any  of  such 
persons,  including  Ms  deii,  at  are  specified  in  Rule  27. 

The  Court  will  not,  in  the  exercise  of  its  discretion,  set 
aside  proceedings  on  the  ground  that  a  party  Ao*  net  been 
personally  served  with  an  originating  notice  unless  it  is 
distinctly  shown  that  it  has  not  reached  his  handi. 

The  question  as  to  what  constitutes  due  service  pursuant 
to  the  Rules  of  the  Court  is  one  of  practice  and  procedure, 
not  of  law  such  as  is  contemplated  by  the  48<A  section  of 
the  Land  Law  Act,  1881,  as  being  the  subject-matter  of 
appeal  to  the  Court  of  Appeal 

Motion,  on  behalf  of  the  landlord,  to  set  aside  the 
originating  notice  on  the  ground  that  it  had  been 
served  on  tba  clerk  of  the  land  agent  in  bis  office 
instead  of  being  served  on  the  agent  personally. 

Monroe,  Q-CT,  for  the  landlord. 

John  Ross,  for  the  tenant,  contra. 

Judgment  reserved, 

D'Haoah,  X— An  application  has  been  made  tor  an 
order  that  the  originating  notice  served  in  this  case  be 
set  aside,  and  the  abstraot  thereof  erased  from  the  books 
of  the  Land  Oommission,  inasmuch  aa  the  ease  is  not 
properly  in  ooort  for  hearing,  and  no  notice  has  been 
•ecved  on  the  landlord,  as  provided  by  the  Land  Law 


(Ireland)  Act,  1881,  and  the  rules  made  thereunder. 
The  originating  notice  is  one  to  fix  a  fair  rent  The 
landlord  is  a  Mr.  Cramsie,  who  resides  at  Portsmouth, 
in  England,  and  his  agent  is  a  Mr.  Douglas  of  Pool, 
Ballintra,  in  the  County  of  Antrim.'  The  affidavit  of 
servipe  of  the  originating  notice  was  made  by  a  person 
named  Thomas  M'Langhlin,  who  deposes  that  on  the 
8th  of  November  Ue  served  Mr.  Qoaglas,  the  known 
agent  and  regeiver  of  the  landlord,  to  whom  the  tenant'* 
rent  was  paid,  with  the  originating  notice,  by  leaving  a 
true  copy  of  it  with  the  clerk  of  Mr.  Douglas,  at  Mr. 
Douglas's  office  in  ^inoenobqy  in  the  Coanty  of  Antrim. 
This  is  the  service  which  the  landlord  impeaches ;  and 
the  ground  is  that  under  onr  rules,  it  the  landlord  were 
served  through  his  agent,  the  agent  should  be  personally 
served.  Now,  in  the  ^rst  place,  \  have  to  observe  that 
no  affidavit  whatever  has  been  sworn  by  or  on  behalf  of 
the  landlord.  It  has  been  laid  down  in  several  cases, 
among  which  I  shall  only  refer  to  Ai«r»o»  v.  Brovm,  8 
Scott's  N.  B.  219,  that  the  cpart  will  not  set  aside 
proceedings  on  the  ground  that  the  defendant  has  not 
been  personally  served  witfi  process,  unless  it  be 
distinctly  shown  that  it  has  not  come  to  his  hands. 
On  tbi^  ground  we  should,  as  a  matter  of  discretion, 
refuse  tl^is  motion.  But  we  should  be  sorry  to  decide  it 
npon  any  ground  so  narrow,  inasmuch  as  we  are  of 
opinion  that  the  service  was  perfectly  good  service  within 
the  meaning  of  oar  rules.  The  mode  of  service  pre- 
soribed  by  the  27th  rule  follows,  with  some  verbal 
variation^  to  mal^e  the  sense  more  dear,  the  mode  of 
service  presoribed  by  the  Civil  Bill  Aot  of  1861  for  the 
service  of  civil  bills — that  is  to  say,  service  is  to  be 
either  personal  or  by  leaving  a  copy  of  the  notice  with 
a  relative  or  servant  of  the  person  to  be  served.  Bat 
inasmnch  as  in  the  case  of  landlords  who  receive  their 
rents  through  agents,  those  agents  are  really  the  persons 
with  whom  the  tenants  have  to  deal,  we  permitted  the 
agent  to  whom  the  tenants'  rents  were  paid  to  be  served 
in  place  of  the  landlord.  We,  therefore,  provided  by 
the  28th  rale  that  when  the  person  intended  to  be  served 
was  the  landlord  service  on  the  agent  to  whom  the  rent 
was  usually  paid  sball  be  deemed  sufficient  service  on 
the  landlord.  But  what  is  service  on  the  agent?  It  is 
contended  that  it  must  mean  personal  service  alone. 
We  say  it  means  service,  as  we  have  defined  service  in 
the  preceding  rule.  It  is  substantially  to  the  same 
effect  as  the  7ih  of  the  judges'  rules  under  the  Aot  of 
18,70, which  prescribes  that  the  service  of  notice  of  claim 
on  any  landlord,  or  in  his  absence  on  b>s  known  agent, 
shall  be  effected  as  now  by  law  prescribed  tor  the  service 
of  ordinary  civil  bill  processea,  with  the  difference  that 
we  do  not  require  the  landlord  to  be  absent  to  make 
service  on  the  agent  safficient.  Aooordiogly,  in  the 
29th  rule  we  deal  with  service  by  registered  letter, 
directed  to  the  landlord  or  his  agent,  and  in  oar 
Forms — Form  7,  Form  9,  and  a  number  of  others — the 
signature  is  directed  to  bia  by  the  landlord  or  his  agent. 
In  truth  we  have,  so  tar  as  was  in  onr  power,  made  th0 
agent  the  landlord's  representative  for  the  purposes  of 
the  Act.  It  has  been  said  by  Mr.  Monroe  that  when  an 
order  is  made  by  pne  of  the  Superior  Courts  directing 
substitution  of  service  that  the  service  must  be  per- 
sonal on  the  person  directed  to  be  served.  But  this 
is  not  a  question  of  sabstitution  of  service,  it  is  a  question 
what  mode  of  service  has  been  presoribed  by  our  rules. 
We  have  no  doubt  that  the  service  was  good,  and  that 
this  motion  mast  be  refused  with  costs. 

We  have  been  asked  for  leave  to  appeal.  We  are 
desirous  in  every  case  to  enable  parties  aggrieved  by  our 
decision  to  bring  their  oases  before  the  Court  of  AppeaL 
But  I  have  sought  in  vain  tor  a  single  case  in  which  the 
decision  of  a  Superior  Court  as  to  what  constitutes  due 
service  of  process,  pursuant  to  its  rales,  was  brought  tor 
review  before  a  Court  of  Appeal.  This  is  not  a  question 
of  law  such  as  is  contemplated  by  the  48th  section  of  the 
Aot ;  it  is  a  question  of  practice  and  procedure  which 
the  Coort  of  Appeal  woold  hear  opened  with  amazement. 
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They  would,  in  my  opinion,  nay  that  the  jadges  of  the 
Court  of  the  Land  CommiBBion  were  the  best  inter- 
pretera  of  the  meaning  of  the  rales  whioh  they  them- 
BelT«8  had  framed.  We  have  no  doabt  whatever  on  the 
qneBtion,  and  we  think  it  is  no  oaee  for  an  appeal.* 

Motion  refused. 

Solicitor  for  the  tenant :  W.  G.  Mttrphy. 

Solicitors  for  the  landlord :  Crarmie  if  Grier. 


(Before  O'Haoan,  J.,  and  J.  E.  Ybbnoit,  Esq.) 

RUTLEDGB  V.   FarREIX. 

Jan.  4, 1882 Originating  Notice  to  fix  Judicial  r«»if_ 

Motion  to  dismiss — Agreement/or  lease  notsigned — Specific 
per/ormanee— Commencement  uncertain — Dale  omitted. 

Where  there  is  a  dispute  between  the  lan(Uord  and  ten- 
ant as  to  the  terms  of  a  parol  agreement  for  a  lease, 
alleged  to  be  followed  by  part  performance,  the  court  will 
not  dismiss  the  originating  notice  to  fix  a  judicial  rent,  but 
will  adjourn  the  egtplication,  in  order  to  enable  the  land- 
lord  to  ei^rce  specific  performance  of  the  agreement,  with 
liberty  to  either  party  to  apply  subsequently. 

•  Application,  on  behalf  of  the  landlord,  to  have  the 
originating  notice,  served  by  the  tenant  to  have  a 

t'ndicial  rent  fixed,  set  aside,  on  the  eronnd  that  he 
leld  under  an  agreement  for  a  lease.  L:  was  stated  in 
the  affidavit  of  the  landlord  that  in  December,  1853, 
the  tenant  agreed  to  take  a  lease  for  61  years,  or  the 
life  of  his  son,  at  a  rent  of  £135.  No  agreement,  how- 
ever, had  been  signed.  In  1861  in  answer  to  an  appli- 
cation, made  by  Mr.  Nolan,  the  landlord's  solicitor,  for 
particulars  of  the  agreement,  the  tenant  wrote  the 
following : — "  The  terms  of  the  agreement  between  me 
and  Mr.  Farrell  are  as  follows :  I  nave  promised  to  pay 
for  the  lands  containing  110a.  3r.  5p.  £135,  and  Mr. 
Farrell  has  promised  me  a  lease  for  my  son's  life  or  61 
years." 

Bewley,  for  the  landlord. — This  letter  discloses  all 
the  terms  of  the  agreement. 

[O'Haqan,  J. — ^The  Com!  of  Appeal  in  England 
oremiled  a  decision  of  Mr.  Justice  Fry,  which  I  always 
considered  sound  law.  They  have  held  that  the  date 
of  the  commencement  of  the  tenancy  should  be  stated 
in  the  agreement. f] 

The  facts  of  that  decision  have  not  yet  been  made 
public.  In  1863  Mr.  Rutledge  surrendered  part  of  the 
lands,  and  the  agent  apportioned  the  rent  tat  the  re- 
mainder. In  1 880  Rutledge  reminded  the  acent  that 
lie  had  promised  him  a  lease,  to  which  Mr.  Nolan 

ilied,  "  Certainly."  The  case  made  by  the  tenant  in 
lii^  ipffidavit  is  that  there  was  never  any  final  agreement 
ag  ifto  the  conditions  of  the  lease.  In  1863  he  agreed 
to  gV'^e  up  the  whole  of  the  land,  but  that  afterwards 
he  necided  to  keep  the  house  and  part  of  the  land 
aboun,  it)  and  that  he  had  alirays  believed  that  from 
that  OLat^  A  yearly  tenancy  alone  existed.  There  is  no 
doubt\that  an  agreement  for  a  lease  has  been  entered 
into.  ^Jl>e  tenant's  letter  of  1861  shows  it  fully,  and 
that  ameeraent  still  subsisted. 

J.B.^Murphy,  Q.C.,  for  the  tenant,  eontra ^There 

sever  wan  an  agreement  that  could  be  enforced  by  any 
oonrt,  and.even  if  there  were  such  an  agreement,  that 
the  oocnrretoce  which  took  place  in  1863  rescinded  it, 
and  that  ever  rince  the  tenant  held  as  tenant  from  year 
to  year.        ^ 

•  See  16  If.  L.'T.  822.— IE.  N.  B^  £*] 
.  tSeeir<irM<iffv.Arrid^4eL.T.N.S.S99-tE.  N.  B,£<1] 


O'Haoan,  J. — I  have  a  strong  opinion  in  point  of  law 
Bfjainat  the  landlord's  oontention — the  first  ground  being 
the  decision  of  the  Court  of  Appeal  in  England  in  the 
case  already  referred  to ;  the  eeoond  being  that  if  it 
should  appear  the  property  was  pnt  in  settlement  aob- 
eeqaently  to  the  agreement,  tbat  as  the  tmstees  had 
not  notioe  of  an  unregistered  instrament  they  would 
not  be  bound  by  it. 

We  shall  vaA»  the  following  rale  : — Let  the  motion 
stand  tor  three  weeks,  for  the  purpose  of  enabling  the 
landlord  to  take  prooeedings  to  enfuroe  epeoifio  perfor- 
manoe  of  the  agreement  for  a  lease,  either  party  to  be 
at  liberty  to  apply  at  the  end  of  three  weeka. 


Broe  v.  Madnseix. 

Jan.  4,  1882 Originating  Notice  to  fx  judicial  renl~ 

Motion  to  dismiss — Parol  agreement  for  lease — Part  per- 
formance— Conflicting  affidaoil^— Specific  performance. 

Where  the  affidavits  of  the  landlord  and  tenant,  as  to  the 
existence  of  a  parol  agreement  for  a  lease  and  part  per- 
formanee  of  the  agreement,  are  of  a  substanliaUg  oonfUciing 
character,  the  dotal  will  not  assume  the  jurisdittian  -of 
deciding  that  there  was  such  parol  agreement,  followed  by 
part  performance,  as  would  oust  the  tenant  from  his  prima 
fade  right  to  be  considered  a  tenant  from  year  to  fear, 
but  will  adjourn  the  case  for  such  time  as  will  enable  the 
party  to  tdce  steps  to  enforoe  specific  performance  of  the 
agreement. 

Motion,  on  behalf  of  the  landlord,  that  the  originating 
notice  to  fix  a  judicial  rent  should  be  struck  out,  on 
the  ground  that  the  premises  mentioned  in  it  were 
held  under  an  agreement  for  a  lease  for  31  years.  The 
holdingin  question  contained  201  statute  acres,  the  yearly 
rent  being  £281  16s.  6d.,  and  the  Poor  Law  valuation, 
including  the  valuation  of  the  houses,  being  £309. 
It  appeared  from  the  affidavit  of  the  landlord,  Mr. 
John  Maunsell,  that  the  tenants  predecessor  in  title 
had  allowed  arrears  of  rent  to  accumulate  prior  to  1876. 
The  rent  had  been  fixed  in  1830,  and  from  that  period 
remained  unchanged  until  1876.  Before  1874  and  in 
that  year  the  tenant  applied  to  the  landlord  for  •  lease, 
and  on  one  occasion,  in  1874,  he  asked  him  had  heaay 
objection  to  bis  getting  married,  to  whieh  the  landlord 
replied  he  bad  not  the  slightest  objection.  The 
tenant  then  asked  for  a  lease,  and  Mr.  Mannsell 
promised  to  give  him  one  for  31  years,  but  that  he 
could  not  give  it  at  the  rent  he  had  been  previously 
paying.  Finally,  after  a  number  of  applications,  the 
landlord  instructed  his  brother,  who  aetod  as  his  agent, 
to  write  to  the  tenant  informing  him  of  the  terms  on 
which  the  lease  for  31  years  would  be  given — namely, 
458.  an  acre  in  the  event  of  his  giving  up  a  small 
portion  of  his  farm.  The  tenant,  however,  preferred 
to  retain  the  whole  of  the  farm,  with  slight  modifi- 
cations, at  45s.  an  acre,  and  although  no  lease  was  made 
he  continued  to  pay  the  rent  as  secured  under  the  new 
iigreement. 

The  tenant  in  reply  had  made  an  affidavit  denying 
that  there  was  anv  definite  agreement  for  a  tenancy, 
or  that  he  ever  paid  rent  under  the  alleged  agreement. 

Holmes,  Q.C.,  in  support  of  the  application.  _ 

[O'Uagar,  J It  IS  an  unsatisfactory  position  fbr  a 

landlord  baring  a  parol  agreement  for  a  lease  followed 
by  part  performance  not  to  enforoe  it,  because  time  runs 
against  him.  A  court  of  equity  in  granting  relief  in 
such  cases  will  consider  the  time  a  party  rested  on  his 
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rights  a  most  material  element.*    The  qaestion  ii Ai^ 

we  in  a  case  of  aucb  importance  to  decide  off-hand  the 
lights  of  the  parties  instead  of  consigning  them  to  a 
court  of  equity.] 

Nola»,  for  the  tenant,  eontra The  whole  of  the 

terms  of  the  agreement  are  vacue  and  indefinite.  There 
is  a  special  covenant  as  to  a  right  of  way,  but  there  is 
BO  certunty  with  reeard  to  it.  It  does  not  appear 
from  what  date  the  lease  was  to  run.  In  fact  tnere 
was  nothing  more  than  treaty  and  negotiations,  which. 
never  came  to  a  definite  issue.  The  case  is  governed 
by  Rulledge  v.  Farrell  previously  decided  by  the  Coiurt. 

O'Haoam,  J. — This  is  a  ease  of  some  importanoe.  It 
Is  alleged  by  the  landlord  that  it  does  not  oome  within 
the  2lBt  seotion,  as  the  tenant  holds  nnder  a  binding 
agreement  for  a  lease.  By  the  payment  of  rent  a 
tenancy  from  year  to  year  is  impliedly  oreated,  bot 
that  can  be  rebatted  by  showing  that  he  holds  nnder 
another  kind  ot  agreement.  There  is  a  very  ooosider- 
able  controversy  between  the  parties,  and  where  the 
affidavits  of  the  landlord  and  tenant  as  to  the  existence 
«t  a  parol  agreement  for  a  lease  are  of  snoh  a  oonflicting 
oharaoter,  it  woold  be  very  diffloalt  indeed  to  show  any 
case  in  which  we  oogbt  to  assume  the  jnrisdiotion  ot 
deciding  that  there  was  snoh  parol  agreement,  followed 
by  snoh  part  performance  as  wonld,  in  onr  opinion, 
amount  to  a  binding  agreement  costing  the  tenant  from 
his  primd  /acts  right  of  being  oonsidered  a  tenant  from 
year  to  year.  If  part  performance  be  relied  upon — 
that  is,  where  we  are  asked  to  s&y  that  although  there 
is  not  a  binding  eontraot  within  the  Statute  of  Frauds, 
there  is  a  binding  parol  agreement  becaase  of  part 
performance— we  must  be  satisfied  that  the  agreement 
to  which  the  part  performance  is  referable  is  a  clear 
and  speoifio  one— that  there  can  be  no  donbt  of  its 
•xistenoe  and  of  its  terms.  Bot  whenever  there  is 
a  dispnte  I  do  not  think  it  wonld  be  proper  for  the 
Court,  clothed  with  its  peoaliar  jurisdiotion,  to  assume 
the  jnrisdiotion  of  a  court  of  equity,  to  enforce  specific 
performance  of  a  parol  agreement  followed  by  part  per- 
lormaooe,  as  it  would  be  practically  doing  if  it  took  upon 
itself  the  decision  of  a  question  ot  so  much  importance 
as  that  wbioh  arises  here.  If  Mr.  MannseU's  case  be 
well  founded — and  I  do  not  question  its  correctness— he 
ought  at  once  to  take  steps  lo  enforce  the  agreement  in 
a  court  of  eqnily.  The  order  we  shall  make  in  this 
ease  will  be  aimilar  to  that  made  in  the  last  {Xutltdgt 
T.  PamU,  aiU<)— namely,  "  Let  the  case  stand  for  five 
weeks  to  enable  the  landlord  to  enforce  speoifio  per- 
formance of  the  agreement — either  party  to  be  at  liberty 
to  apply  at  the  end  of  that  time.  The  question  of  oosta 
to  be  reserved." 


(Before  O'IIaqah,  J.,  LnrOR,  Q.C.,  and  J.  £. 
Ybbhoh,  Esq.) 

Buoa  V.  KiRWaH. 

Dec.  8,  1881.— jLeots— Coeenonlt,  unfair  or  unrtaion- 
tAU — Yearlg  tenancy— Threat  of  eoiction,  or  undue 
influence — Evidence— JttriieUclum — Land  Law  Act,  1881, 
Jl21. 

The  landlord  of  a  tenant  from  yeeer  to  year^  holding 
at  a  rent  of  £40  per  annum,  having  informed  him  that  he 
should  lake  a  leaee  at  an  increased  rent  of  SLZO  per  annum, 
the  tenant,  after  refuting  at  firet  to  to  do,  attented,  at  he 
vat  informed  by  the  landlord  that  others  were  offering  tut 
much  rent,  or  more,  and  that  he  would  take  advantage 
thereof.  The  lease,  executed  accordingly,  contained  cove- 
nants against  keeping  dogs  on  the  farm,  and  requiring  the 

See  Lydm  r.  I^don,  8  Ir.  L.  T.  Rsp.  8i [E.  N.  B.,  £ef.] 


tencmt  to  preserve  the  game  from  being  poached  upon,  with 
a  proviso  for  fotfeiture  on  breach,  or  that  the  landlord 
might  eccact  on  inerecued  rent  of&\  per  acre: 

Held  {urithout  deciding  whether  a  great  increaee  of  rent 
would  bring  the  ease  within  the  Land  Law  Act,  1881,  s.  21), 
that  the  teau  should  not  be  declared  void,  at  U  contained, 
within  the  mecming  of  the  enactment,  no  unfair  or  tm- 
reasonable  covenants,  nor  loas  it  procured  by  threats  of 
eviction  or  undue  influence. 

Application,  on  behalf  of  the  tenant,  to  have  a  lease 
declared  void,  as  having  been  executed  by  him  Under 
threat  of  eviction,  and  because  it  contained  covenants 
which,  at  the  time  of  its  acceptance,  were  unreasonable 
or  unfair  to  him,  having  regud  to  the  provisions  of  the 
L.  &  T.  Act,  1870. 

The  lease  in  question  was  made  in  April,  1872,  of 
lands  in  the  Co.  Galway.  The  rent  had  beien  raised 
from  £40  a  year  to  £70  a  year;  and  the  applicant 
further  deposed  that  his  father  had  built  a  house  on  the 
farm,  haa  walled  and  fenced  it  in,  and  had  drained 
and  otherwise  improved  the  land.  He  also  stated  that 
up  to  the  end  of  the  year,  1871*  the  lands  were  held 
from  year  to  year,  but  in  March  of  the  following  year 
the  landlord,  after  ffiving  the  applicant  a  receipt  for 
the  half  year's  rent  due  up  to  the  Ist  November,  1871, 
informed  him  that  there  should  be  a  new  arrangement 
as  his  land  was  let  too  low  ;  and  that  he  should  take  a 
lease  at  an  increased  rent  of  £30  a  year.  The  tenant 
refused  to  agree  to  the  proposal,  and  said  he  would 
prefer  to  remain  on  as  tenant  from  year  to  year.  Ue 
was,  however,  compelled  to  take  a  lease,  as  he  was 
informed  by  the  landlord  that  other  persons  had  offered 
as  much  as  he  was  asking  or  even  more,  and  that  he 
would  take  these  offers.  The  lease,  which  was  accepted 
under  those  circumstances,  contained  a  covenant  against 
keeping  dogs  on  the  farm,  and  one  requiring  the  tenant 
to  preserve  the  game  from  being  poached  upon,  together 
with  a  proviso  that  in  case  of  a  breach  of  any  covenant 
a  forfeiture  would  be  worked,  or  the  landlord  at  his 
option  might  increase  the  rent  by  £1  the  acre.  It 
appeared  from  the  evidence,  on  behalf  of  the  landlord, 
that  the  land  had  been  held  from  1823  to  1869  by  lease; 
and  that  the  tenant  had  surrendered  the  lease  of  1823, 
and  obtained  a  promise  of  a  lease  for  21  year*  from 
1848.  The  books  produced  by  the  landlord  showed  an 
entry  to  that  effect,  which  as  an  entrv  against  interest 
by  a  deceased  person — the  late  landlord — the  Court 
held  to  be  evidence,  which  would  have  enabled  the 
tenant  to  enforce  specific  perfbrmanoe. 

Nolan,  for  the  tenant,  cited  Ormond  T.  Anderson, 
2  U.  &  Beat,  863. 

Hohnet,  Q.C.,  for  the  landlords 

O'Haoah,  J. — As  I   have    already  observed   in   two 

Erevious  oases  the  jurisdiction  of  the  Court  is  bound 
y  the  terms  ot  the  Act  ot  Parliament,  and  we  can  in 
no  way  go  outside  them.  In  order  to  break  a  lease  wa 
must  find  that  the  applioaut  was  a  tenant  from  year  to 
year  at  the  time  ot  the  aooeptanoe  of  the  lease ;  that 
the  lease  oontaioed  conditions  that  were  nnreasonable 
or  nntair,  having  regard  to  the  provisions  of  the  Act  of 
1870 ;  and  that  it  was  obtained  by  threat  of  eviction  or 
undue  iiifluenoe.  Unless  all  these  matters  concur,  wa 
are  debarred  by  the  statute  from  granting  the  applioa* 
tion.  In  order  to  arrive  at  a  right  oonolnsioo  we 
examined  the  lx>oks  ot  the  agent,  and  I  mast  say  that 
they  were  kept  in  a  manner  worthy  ot  imitation  by 
every  gentleman  similarly  engaged  in  Ireland.  They 
contained  a  record  ot  everything  that  occurred  between 
landlord  and  tenant  on  the  estate,  and  have  been  of 
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i.awistaaoa  to  the  Coork  I  am  not  going  to  offer 
in  opinion  .on  thi  abstract  qaeBtion  as  to  whether  a 
^eM  luoreise  of  i«nt  woold  not  bring  the  ease  within 
the  operatiota  bt  Ch»  Metiod.  A.II  I  need  say  is  that 
ve  taf]  naaDimoas  is  holcUng  that  the  applioant  has 
failed  to  show  that  he  oonld  be  considerM  a  tenant 
from  year  to  year;  that  the  lease  oontaioed  unfair  or 
■nreasonaUe  dovenanta ;  or  that  threats  of  eviotion 
or  nztdoB  inflnence  had  bean  employed  to  eoeree  him 
ioto  an  acoaptanoe  of  it. 

Application  refuted,  loilh  cotti. 

Solicitor  {or  the  tenant :  Henderton. 
Solicitor  fw  the  landlord :  Conway. 


BlBalTT  AKD   OTHXBS  V.   LoU)  YbHTRT  Ain>  OTHBM. 

Dec  2,  24,  \6Bl.— Jurisdiction — Enlargement  of  time 
'fsr  ftiemp&on  bfttnaheg  eviettdfor  non-payment-^Delai/ 
of  mde — "jRrrt  ocoathn"  on  whidt  Court  tU* — Orden 
eiJarging  period  embraced  in  such  ^^ occasion"  validity 
<f-Land  Law  Act,  1881,  m.  18  (1)  (2),  43,  50  (1),  60. 

Where  a  tenant  ha$  been  evicted  for  non-payment  of 
rtnt,  the  Court  has  no  jurisdiction,  under  the  ISth  section 
6f  fAe  Land  Lava  Act,  1881,  to  enlarge  his  time  for  re- 
demption  save  as  ancillary  to  a  proceeding  by  hbn  for  a 
«a{«  of  his  tenancy. 

Where  a  tenant  has  been  evicted  for  non-payment  of 
rent,  prior  to  the  passing  of  the  Land  Law  Act,  1881,  an 
ttpfUeatian  made  by  him  to  the  Court  to  extend  lUs  time  for 
fedempHon,  after  the  six  months  allowed  by  ttte  Landlord 
<tnd  Tenant  Act,  1660,  have  expired,  is  made  m  sufficient 
Ame  through  the  combined  operation  of  sections  IS  and  60 
qf  the  former  Act,  if  made  between  the  20th  of  October 
and  the  I2th  of  November,  \m\— the  periods  fixed  for  the 
first  session  of  the  Court,  under  the  Orders  of  OcKAer  19, 
37,  1881 ;  and  in  defining  the  "first  occasion"  of  the  sit- 
ting of  the  Court,  so  as  to  extend  beyond  merely  the  first 
day  of  its  sitting,  those  Orders  are  not  ultra  vires. 

Applications  to  have  the  orioinating  notices  to  fix 
judicial  rents  set  aade,  erased  from  the  record  of  the 
prooeedines  of  the  Court,  and  withdrawn  from  the 
oiSerent  Sub-Commissibns  to  wbioh  they  had  been 
HBt  The  cironmstanees  aie  8uffi<»entl/  explained  in 
Ae  judgment. 

Htyh  Holmes,  Q.C.,  Morj>hy,  and  Weir  appeared  for 
different  landlords,  in  support  of  the  application. 

Cuming,  J.  Roche,  Donnell,  and  G.  M^Dermot  for  the 
tenants,  contra. 

Whittaker  v.  Wisbey,  16  Jur.  O.  S.  411,  was  cited 
(by  Cuming)  as  to  the  meaning  of  tiie  phrase  "  occauon 
of  the  first  sitting." 

Judgment  reserved. 

O'EiAAM.  7.— In  the  case  in  whioh  John  Barrett  te 
tenant  and  Lord  Tentry  is  landlord,  a  jadgment  in 
ejeotment  for  non-payment  of  rent  bad  been  obtained 
by  the  landlord,  which  was  exeonted,  and  possession 
taken  on  the  6th  of  Hay,  1881,  the  tenant  being  left  in 
posaession  pending  redemption.  On  the  9th  of  Novem- 
ber, 1881,  a  notice  of  motion  (by  miatalie  dated  the 
19th  of  November)  was  served  by  the  tenant  of  an 
application  to  this  oonrt  to  extend  the  time  dnring 
which  the  tenant  might  exercise  his  power  of  sale  and 
rsdeem  the  tenancy,  on  the  ground  that  the  sale  of  the 
tenancy  was  delayed  pending  an  application  to  have  a 
Indieiai  rent  'fixed. 

An  orifpnatiog  notice  to  have  a  judicial  rent  fixed  for 
bis  holding  was  served  on  the  10th  of  November.    The 


motion  was  originally  moved  before  us  on  the  12th  o( 
November.  The  hearing  of  it  was  then  adjonmedi^ 
.  owing  to  the  pressnre  of  other  business,  and  stood  ad- 
jenmed  from  time  to  time  for  the  eonveoienee  of  the 
parties,  and  was  at  length  fully  argued  on  the  Sod  orf 
December.  The  qaeation  is  whether  we  have  joriadio- 
tion  to  make  any  order  on  this  motion. 

The  70th  section  of  the  Landlord  and  Tenant  Aot, 
1860,  which  in  this  respect  is  but  a  re-enaotment  of  the 
provisions  of  an  earlier  statute,  gives  six  months  after 
the  execution  of  the  habere  tot  the  tenant  to  redeem  in 
the  manner  provided  by  the  statute,  ia  default  of  whioh 
redemption  he  is  debarred  from  all  relief  at  law  or  in 
equity.  Therefore,  on  the  6th  of  Novembar,  1881,  the 
tenant's  right  of  redemption  was  gone  unless  we  had 
the  power  of  extending  the  time  for  redemption  under 
the  Aot  of  1881.  It  waa  the  tenant's  contention  that 
we  had,  in  fact,  this  power,  and  he  called  upon  na  to 
exercise  it  in  his  favour.  His  counsel  urged,  firstly, 
that  nnder  the  18th  section  we  had  the  power  for  any 
reasonable  cahse  to  extend  the  period  dating  whioh  the 
tenant  ntight,  in  case  of  ejeotment  for  non-payment  of 
rent,  redeem  the  tenancy  irrespective  of  intention  to 
sell ;  seoondly,  that  even  if  our  power  did  not  extend  ao 
far,  but  only  entitled  us  to  extend  the  time  for  redeem- 
ing the  tenanoy  when  the  sale  of  the  tenancy  ia  delayed 
by  reason  of  any  application  being  mads  to  a  oouit,  or 
for  any  other  reasonable  oanse,  yet  that  in  this  oaae  the 
sale  of  the  tenanoy  was  in  faot  delayed  by  reason  of  tb« 
application  to  fix  a  judicial  rent,  and  that  being  so  de- 
layed the  tenant  was  entitled  to  have  the  time  for 
redemption  extended,  in  order  to  a  sale  being  had. 
And  in  answer  to  the  objection  on  the  part  of  the  land- . 
lord  that  even  if  the  tenant's  propoaitions  oonld  in  any 
ease  be  tenable,  yet  in  this  case  the  tenant  oame  into 
court  altogether  too  late,  his  time  for  redemption 
having  expired  on  the  6th  of  Novsmbes,  and  no  step  of 
any  land  having  been  taken  by  him  until  the  10th  of 
November,  the  tenant  replied  that  the  time  waa  saved 
for  him  by  force  of  the  60th  section  ot  the  Aot ;  that  he 
applied  to  the  oonrt  on  the  oooaaioB  of  its  tlrst  sitting 
after  the  passing  of  the  Act,  and  that,  therefore,  hia 
applioation  waa  to  be  taken  aa  if  it  had  been  made  on 
the  38nd  ot  Aagnat<  the  day  on  whioh  the  Aot  xeoeivad 
the  Boyal  assent.  Those  were  the  tenant's  legal  pro- 
poaitiona.  On  the  other  hand  the  landlord  asserted, 
firstly,  that  no  power  to  extend  the  time  for  redemp- 
tion is  conferred  upon  the  oonrt,  save  aa  ancillary  to  the 
extension  of  time  for  sale  of  Om  tenanoy  (  secondly, 
that  the  time  for  the  sale  of  the  tenancy  being  by  the 
preoeding  part  of  the  section  confined  to  the  pitriod  of 
six  months  from  the  exeoution  of  the  writ  or  diaarea  foe 
possessioB  in  an  ejectment  tor  non-payment  of  tent. 
some  step  must  have  been  taken  within  that  period  of 
six  months  to  effect  a  sale,  and  it  must  be  shown  that 
the  sale  thus  initiated  within  the  pnaoribed  period  was 
in  fast  delayed  by  reason  of  applieatioa  having  been  made 
to  the  court,  or  for  aoma  othw  teaaooable  oauae,  and  that 
if  no  step  were  taken  within  that  period  the  joriadiotiou 
of  this  court  absolutely  failed.  And  with  regard  to  tha 
effect  of  the  60tb  aeotion  be  eentaoded  that  the  time 
when  the  applioation  waa  made  to  the  oonrt — namely, 
the  10th  of  November— oonld  not  legally  be  held  to 
have  been  made  on  the  first  oooasion  of  the  aitting  of 
the  court.  The  issues  of  law  thus  knit  were  argued  on- 
both  sides  with  great  ability  and  ingenaity;  and  we 
now  proceed  to  consider  them  seriatim. 

First — Haa  this  court  a  power  under  the  Kth  eeoUoa 
to  extend  the  time  for  redemption  irrespective  of  delay 
of  sale.  Our  primd  facie  view,  to  whioh  I  gave  axprea- 
sion  very  early  in  the  sitting  ot  the  court,  waa  in  the 
negative  of  tbia  proposition ;  and  to  this  view,  after 
very  full  consideration,  we  adhere.  But,  I  am  bound 
to  say  that  I  waa  considerably  tmpreeaed,  it  not  ahaken, 
by  the  argument  on  the  point  addressed  to  us  on  behalf 
of  the  tenant,  and  I  can  well  conceive  that  a  different 
interpretation  might  commend  itself  to  another  mind. 
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The  18th  aeotion  ia  as  follows.  [His  lordship,  having 
read  the  seetion,  prooeeded]: — Coansel  for  the  tenant 
urged  tha't  the  words  "  for  any  other  reasonable  oanse  " 
applied  not  to  the  delay  of  the  sale,  but  to  the  gronnds 
of  the  aotion  of  the  ooart — that  in  fact  it  was  to  be  read 
•s  if  it  ran  tbos:  *'The  oonrt  may,  when  a  sale  is 
delayed  by  reason  of  an  application  to  the  oonrt,  or  for 
any  other  reasonable  oansa,  extend  the  time  tor  sale  or 
in  ease  of  an  ejectment  tor  non-payment  of  rent,  extend 
the  time  to  redeem  the  tenanoy."  He  urged  that  the 
word  "for"  wonld  never  have  been  introdnoed,  and  the 
■entenoe  beginning  with  the  words  "  by  reason  of  "  wonld 
have  been  simply  oarrisd  on  withoat  a  new  preposition 
if  nothing  bat  the  reason  of  delay  of  sale  were  oontem- 
plated.  Bat  he  ohiefly  relied  on  the  alternative  word 
"  or  "  at  the  end  of  the  daase.  The  power,  he  argued, 
was  a  disjanotive  one.  The  power  to  extend  the  time 
for  sale  was  given,  he  said,  in  any  oase  of  eviction, 
whether  in  oase  of  ejeotment  for  overholding  or  in  oase 
of  ejeotment  for  non-payment  of  rent;  bat  in  the  latter 
case  a  separate  power  in  the  disjnaotive  is  eonfened — 
namely,  an  independent  power  to  extend  the  time  for 
redemption.  The  force  of  this  latter  argument  I  do  not 
disguise  from  myself ;  and  I  feel  that,  in  order  to  give 
the  olanae  a  meaning  which  oonilDes  it  to  delay  of  sale, 
we  must  read  the  word  "or"  as  if  it  meant  "and" — a 
oonatruction  only  open  to  us  if  we  are  convinced  that 
no  other  interpretation  will  make  the  clause  consistent 
and  ooherent  with  itself.  Yet  to  this  oonolnsioD,  in  my 
opinion,  we  are  compelled.  The  sab-section  opens  with 
the  words  "  when  the  sale  of  any  tenancy  ia  delayed ; " 
and  as  the  sub-section  oonsists  of  but  one  sentence  we 
must  hold  that  those  words  govern  the  entire  erf  it,  and 
that  all  the  powers  conferred  upon  the  ooart  are  depend- 
ent upon  that  oiroumstanoe.  The  lat  snb-aeotion  is  con- 
versant altogether  with  the  power  of  sale,  and  the  3nd 
•ub-seotion  is  at  it  were  engrafted  upon  it,  sho^ng  the 
oases  in  which  the  power  of  sale  may  be  extended,  and, 
as  a  necessary  auxiliary  to  that  extension,  the  time  for 
TCdeeming  the  tenanoy  when  the  ejeotment  was  for 
non-payment  of  rent  should  be  extended  also.  The 
startling  conseqaences  of  the  tenant's  proposition  must 
also  be  considered — for  it  must  amount  to  this,  that  in 
every  case  of  ejectment  for  non-payment  of  rent^  whether 
in  the  Civil  BUI  Court  or  in  the  Bopreme  Ooart  of  Judi- 
cature, this  court,  wholly  irrespective  of  any  proeeediogs 
being  pending  here,  would  have  power  for  what  it  might 
deem  reasonable  oanse,  to  extend  the  time  tor  redemp- 
tion. Against  Buoh  a  oonstrootion  the  8rd  sub-ssotioo 
giving  power,  not  to  this  court,  but,  to  the  ooart  where 
the  proceedings  are  pending,  to  suspend  snob  proceed- 
ings in  oases  in  vhioh  an  application  is  made  here  to 
fix  a  judicial  rent,  afford  to  me  an  argument  of  enormous 
weight.  Upon  this  point  we  (eel  traraelves  bound  to 
decide  with  the  landlord. 

The  next  point  ia  whether  the  tenant  has  made  his 
»ppUcatioB  to  extend  the  time  for  sale  in  suffloient 
tiBM.  Apart  from  the  60th  seotion  he  plainly  has  not. 
The  Mth  section  is  as  follows.  [His  lordship  read  the 
■eotion,  and  prooeeded]:— tlpon  this  section  the  tenant 
contends  that  his  applioation  was,  in  faot,  made  to  the 
court  on  the  first  oooasion  on  which  it  sat;  and  that 
being  so  made,  the  ooart  had  all  the  power  to  give  him 
relief  which  it  wonld  have  had  if  it  bikd  sat  on  the  Saad 
of  Aagiut,  the  day  of  the  passing  of  the  Act.  The 
lendkffd,  on  the  other  hand,  asserts  that  the  applica- 
tion was  not  made  on  the  occasion  of  the  first  sitting  of 
tbe  ooart ;  and  that  evea  if  it  were,  the  lapse  of  the  six 
months  without  a  step  being  taken  by  the  tenant 
towards  effecting  a  sale  was  fatal  to  him.  These  ques- 
tions we  have  now  to  consider. 

On  the  19th  of  October  we  msde  and  promulgated 
the  following  Order.  [His  lordship  read  the  Order  of 
that  date,  fixing  the  period  of  the  first  sitting  of  the 
Coort  op  to  and  including  Saturday,  the  29th  of 
October.]  And  on  tbe  37th  of  October  we  made  the 
following  farther  Order.    [His  lordship  read  tbe  further 


Order,  extending  the  time  of  the  first  sitting  to  Satur- 
day, the  12th  November.]  It  was  contended  that  those 
Orders  were  tdtra  vim  *  and  void  ;  that  we  had  no  power 
given  to  us  to  fix  any  particular  period  on  the  first 
occasion  on  which  the  oonrt  sat.  Mr.  Weir  insisted 
that  "  first  occasion  "  miut  mean  the  first  day.  Mr. 
Holmes  did  not  go  so  far— he  said  it  meant  the  first 
time.  As  I  understood  liim,  he  did  not  mean  to  deny 
the  power  of  the  oonrt  to  aidjoum  de  dieim  diem  nntil 
all  the  applications  were  disposed  of ;  but  as  I  under- 
stood him,  he  contended  that  the  parties  should  have 
taken  some  steps  towards  making  the  applioation  on  or 
before  the  80th  of  October,  the  first  day  of  the  sitting, 
although  he  admitted  that  if,  from  the  pressure  of  the 
numbw  of  applications,  the  court  could  not  diapose  of 
them  all  at  once,  it  might  sit  daily  till  they  were  finished. 
So  I  understood  his  argument. 

Now,  I  have  to  state  that,  as  regards  our  sittings,  tbe 
Act  of  Parliament  leaves  ns  entirely  free.  Tbe  sittings 
of  the  court  are  not  defined  hy  statute,  as  the  sittings  of 
the  Supreme  Court  or  the  sittings  of  the  Coarts  of 
Quarter  Sessions,  within  certain  bounds,  are.  The 
power  of  making  rules  conferred  on  as  is  of  the  verjr 
widest  character.  It  embraoes  any  matter  or  thing  in 
respect  to  which  it  may  seem  expedient  to  the  Land 
Commission  to  make  rules  for  oarrying  the  Aot  into 
effect.  Have  we  not,  therefoVi  power  to  define  w^at 
time  the  first  session  of  the  ooart  should  embrace  t 
And  if,  in  view  of  what  turned  out  to  be  the  case — 
namely,  the  very  great  namber  of  applioations  which 
woold  be  made  on  the  first  occasion  of  our  sitting — we 
determined  that  that  sitting  should  be  for  a  certain 
lengthened  period,  how  can  it  be  said  that  such  an 
Order  is  ultra  virt$t  It  is  to  be  observed  that  tbe  word 
"  Conrt "  does  not  mean  our  court  alone.  It  embraoes, 
and,  indeed,  according  to  tbe  Aot  primsrily  means,  tbe 
Civil  Bill  Court.  I  asked  one  of  the  learned  counsel 
who  argued  the  oase  whether  he  contended  that  an 
applioation  to  the  Civil  Bill  Conrt  under  the  60th  seotion 
must  be  made  on  the  first  day  of  its  sitting  after  the 
passing  of  the  Aot.  He  answered  that  he  would  so 
contend.  I  can  only  say  that  such  a  contention  appears 
to  ns  wholly  untenable,  and  a  virtual  abrogation  of  tbe 
60th  section.  The  first  occasion  of  the  sittings  of  tbe 
Civil  Bill  Court  means,  in  our  opinion,  the  first  session 
of  that  court  after  the  passing  of  the  Aot;  and  we 
oonsider  that  the  applioation  might  be  made  on  any  day 
of  such  first  session  of  the  Civil  Bill  Court ;  and  that  it 
might  be  made  on  any  day  of  the  sittings  which  we 
constitoted  our  first  session. 

Bat  even  so,  Mr.  Holmes  further  oontended  that  our 
power  was  gone,  inasmuch  as  no  step  towards  a  sale  had 
been  taken  within  the  six  months.  The  consideration 
of  the  60th  seotion,  in  our  opinion,  displaces  that  argu- 
ment. Tlie  tenant  eame  in,  as  we  hold,  on  the  first 
occasion  on  wliioh  the  Court  sat,  and  applied,  in 
pursuance  of  an  originating  notice  served  by  him,  to 
have  a  judicial  rent  fixed  for  his  tenancy.  That  appli- 
cation he  had  a  right  to  make  under  the  combined 
effect  of  the  13th  and  60th  seotions.  We  recorded  that 
application  as  made  by  him  on  the  first  oooaaion  of 
the  sitting  of  the  Court,  and  adjourned  its  further  hear- 
ing nntil  it  should  be  heard  by  a  Sub-Commission 
duly  delegated  by  us  to  desl  with  it  He  further 
applied  to  extend  the  time  for  sale  of  his  tenancy, 
inasmuch  as  the  sale  would  be  delayed  pending  the 
application  to  fix  a  jodioial  rent.  Now,  it  we  were 
sitting  on  the  22nd  of  Aogost,  would  not  these  appli- 
catioas  have  been  perteoUy  in  time  under  the  18th 
section  r  And  does  not  the  60th  seotion  oblige  us  to 
deal  with  them  as  it  we  were  sitting  on  that  day  f  Bee 
what  Mr.  Holmes'  conolasion  would  lead  to.  The  sale 
must  he  a  sale  parsnant  to  the  Aot,  and  made  in  the 
liresoribed  manner.  Our  rules,  though  we  used  the 
utmost  dispatch,  necessarily  took  some  time  to  prepare, 
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and  wers  not,  io  fact,  promalgated  till  the  1st  of 
October.  Until  that  time,  therefore,  the  piesoribed 
manner  did  not  eziat.  Is  it  to  be  oontended  that  every 
ten&nt  whose  time  for  redemption  and  sale  had  expired 
before  that  date  was  debarred  from  his  right  to  sell 
under  the  atatnte,  thoogb  he  oould  not  know  what  the 
mode  of  sale  nnder  the  statate  was.  It  was  pi^isely  in 
view  of  possibilities  of  this  kind  that,  in  our  opinion, 
the  60th  section  was  passed ;  and  we  woald  contemplate 
with  dismay  a  result  which  wonld  be,  as  nearly  as  pos- 
sible, a  rupeal  of  it.  The  motion  thus  made  on  the 
first  occasion  of  the  sitting  of  the  Coart  stood  adjonrned 
for  the  concurrence  of  all  parties.  We  now  make  an 
order  upon  it,  extending  the  time  for  sale  of  the 
tenancy  until  the  20th  of  May,  and  we  extend  the  time 
for  redemption  nntil  the  same  period.  This  order  will, 
nnder  the  60tb  section,  have  the  same  effect  as  if  made 
on  the  23nd  of  Angost,  aud  the  order  to  fix  a  fair  rent 
will  speak  as  if  made  ou  the  same  day. 

Mr.  Litton,  Q.C— The  first  question  for  the  Court  to 
consider  io  this  case  is,  whether  it  has  power  to  extend 
the  time  to  enable  a  tenant  to  redeem  his  tenancy, 
irrespective  of  a  proceeding  by  him  to  sell.  The  second, 
whether,  through  the  combined  operation  of  the  13th 
and  60th  sections,  an  application  made  after  the  six 
months  have  aotaally  expired,  if  made  between  the 
SQ(h  Oc^ber  and  the  12th  November  inolosive— the 
period  limited  as  the  first  occasion  on  which  the  Court 
shall  sit — ^is  made  in  anfficient  time.  Regarding  the 
datee  in  the  present  case,  the  application  would  be  late 
if  the  above  question  is  answered  in  the  negative. 

Now,  as  regards  the  jorisdiotion  of  the  Court  to  extend 
the  time  of  redemption,  irrespective  of  a  sale,  I  am  of 
opinion  that  the  time  can  only  be  extended  as  ancillary 
to  a  sale  by  the  evicted  tenaut  of  his  tenancy.  The 
Act  of  1881  confers  on  the  tenant  evicted  for  non-pay- 
ment the  right  to  sell  his  tenancy  within  the  time 
limited,  whether  the  eviction  takes  i^aoe  before  or  after 
the  passing  of  the  Act.  This  is  a  general  provision 
applicable  to  all  oases.  The  section  then  proceeds  to 
oonler  a  further  right — but  limited  to  oases  where  the 
eviction  has  taken  plaoe  before  the  Act — namely,  it 
enables  the  tenant  in  such  a  case  (bat  still  within  the 
■ix  months)  to  apply  to  the  Conrt  to  have  a  fair  rent 
fixed.  This  provision  is  confined  to  evictions  before 
the  Act,  for  this  reason,  as  it  appears  to  me,  that  no 
opportunity  of  fixing  a  fair  rent  existed  for  those  already 
evicted,  who  were  oat  of  occupation,  and  therefore  the 
•peoial  provision  referred  to  was  inserted.  The  position 
then  under  the  1st  sob-section  is  this :  the  tenant 
evicted  for  non-payment  of  rent  before  ttie  Act  may  sell 
bis  tenancy  within  the  six  months,  and  likewise  apply 
to  bare  the  fair  rent  fixed.  It  is  to  be  observed  that 
the  tenant's  right  of  redemption  is  left  precisely  in  the 
same  position  as  it  stood  before — nnanected  and  un- 
altered. What  the  sub-section  does  is  to  give  a  right 
to  sell  the  tenancy.  Now,  the  right  of  sale  conferred 
by  the  1st  section  of  the  Act  is  a  right  which  may  be 
exercised  withont  application  to  the  Court.  The  neces- 
eity  of  an  application  to  the  Court  only  exists  where  a 
controversy  arises  between  the  landlord  and  the  tenant 
in  relation  to  the  sale,  and  may  arise  at  different  stages 
of  the  prooeeding.  Again,  even  withont  any  such  con- 
troversy as  I  refer  to,  the  tenant  evicted  before  the 
22nd  August  might  desire  to  have  the  rent  fixed  so  as 
to  enable  him  to  sell,  as  he  might  imagine,  on  more 
favourable  torms;  and  thus  a  reference  to  the  Conrt 
would  become  neoessary.  Either  prooeeding  mast 
occupy  time  beyond  the  oontrol  of  the  tenant,  and  it 
wonld  have  been  idle  to  confer  on  the  evicted  tenant 
the  right  of  sale  it  the  limit  of  six  months  was  absolute. 
The  tenant  would  have  been  completely  in  tbe  power 
of  the  landlord,  who,  by  objecting  to  the  purchaser,  or 
by  some  other  stop,  could  render  it  impossible  for  the 
tonant  to  complete  the  sals  within  the  time ;  or  he 
might  perhaps  compel  the  tenant  to  forego  some  rigbt 
conferred  on  him  by  tbe  statute  lather  than  allow  the  six 


months  to  elapse,  and  with  it  lose  bis  right  of  sale  alto- 
gether. In  order  to  prevent  this  result  some  such  provi- 
sion as  is  contained  in  the  2nd  snb-section  was  absolutely 
neoessary,  and  it  was,  I  oannot  doubt,  introdaosd  simply 
with  the  object  of  effeotuatin^;  what  alone  was  aimed 
at  in  the  1st  snb-seotion — namely,  tbe  sals  of  the 
tenancy.  It  provides  that  when  the  sale  is  delayed  by 
reason  of  an  application  to  the  Coart,  or  any  othsr 
reasonable  cause,  the  Conrt  should  have  power  to  relax 
the  limit  of  time  specified  in  the  1st  sub-section  ;  bat, 
as  I  apprehend,  clearly  for  the  pnrpose  of  that  which 
was  indicated  in  the  1st  sub-section  —  a  sale.  The 
application  to  the  Court  has  reference,  not  alone  to  an 
application  to  fix  the  rent,  but  to  any  dispute  which 
required  the  ioterventiou  of  tbe  Conrt  in  the  coarse  ot 
sale  under  section  1  of  the  Act ;  and  further,  to  any 
reasonable  cause  which,  without  defaalt  of  the  tonant, 
might  by  reason  of  lapse  of  time  defeat  his  right  In 
such  case  the  Court  is  given  power  to  extend  Aa  time. 
The  snb-section  adds :  "  or  the  time  during  which  tbe 
tenant  may  redeem  his  holding."  It  has  been  argued 
that  this  confers  a  rigbt  to  extend  the  time  for  redemp- 
tion, for  the  purpose  of  redemption  only.  In  my 
opinion,  this  is  not  the  true  constrnotioa  of  the  sub- 
section. Bub-section  2  covers  the  two  branches  of  the 
1st  sub-section,  which  deals  with  tbe  respective  olassei 
of  ejectments  therein  mentioned.  The  language,  there- 
fore, of  sub-section  2  is  disjunctive  ;  bat  the  single 
pnrpose  of  the  1st  snb-seotion  is  that  of  sale  alone.  It 
does  not  affect  to  alter  the  time  for  redemption,  bat 
leaves  that  as  it  found  it ;  and  it  appears  to  me  tUe 
power  to  extend  the  time  within  which  the  tenant 
might  redeem  was  for  the  pnrpose  ot  effeotoating  the 
sale,  and  for  that  pnrpose  alone. 

I  have  now  to  consider  tbe  60th  section,  as  it 
affecto  the  present  oase.  I  think  the  aim  and  object 
of  that  section  is  plain.  The  Act  was  passed  oa 
the  22nd  August.  It  was  thought  reasonable,  and 
no  one  can  doubt  that  it  was  reasonable,  that  dar- 
ing the  period  required  to  enable  the  Commission 
to  prepare  ite  Bnles  and  make  provision  for  its 
sittings,  rights  should  not  be  lost  by  reason  of  events 
which  the  party  oonld  not  control.  Tbe  60th  section 
provided,  therefore,  that  any  application  made  to  tbe 
Court  on  the  first  occasion  of  the  sitting  should  be 
regarded  as  made  on  the  23nd  Augnst,  and  that  tbe 
person  should  be  in  tbe  same  position  and  have  the 
same  rights  in  respect  of  his  tonaooy  as  he  wonld  have 
been  in  and  wonld  have  had  if  the  application  had 
been  made  on  the  day  on  which  the  Act  came  into 
force.  Tbe  first  day  the  Coart  sat  was  the  20th  Octo- 
ber. If  the  "  oooasion  "  means  tbe  first  day,  the  pre- 
sent application  is  lata.  It  seems  to  me  impossible  to 
contend  that  the  first  oocasion  abonld  be  held  to  be  tbe 
first  day  of  the  first  oooasion.  If  the  Civil  Bill  Coart 
was  the  Court  to  which  the  tonant  applied,  surely  an 
application  made  at  any  time  daring  the  October  Ses- 
sions would  be  sufiScient.  If  tbe  first  "  day  "  had  beea 
intended,  nothing  would  have  been  more  easy  than  to 
have  said  so ;  and  tbe  fact  that  "  oooasion  "  and  not 
*'  day  "  has  been  used  satisfies  me  that  it  was  aot  ia- 
tended  to  limit  the  time  within  which  the  applioatioa 
should  be  made  to  the  first  day  of  the  sitting.  If  this 
be  so,  the  Court  of  necessity,  mnst  have  tbe  power  to 
detormine  how  many  days  the  sitting  shall  last.  It  is 
said  that  the  Conrt,  in  defining  "  oooasion,"  has  as- 
sumed legislative  functions.  I  do  not  think  so.  We 
have  bnt  ioterpretod  tbe  phrase  as  we  would  be  bound 
to  do  any  other  phrase  not  defined,  and  have  simply 
appointed  days  for  the  commencement  and  termiDation 
of  tbe  sitting,  which  becomes  a  neoeaaity  tbe  momsat 
you  conclude  that  the  "  first  occasion  "  ceuinot  be  read 
the  first  day.  We  have  then  an  application  to  extend 
the  time  with  a  view  to  sell,  and  an  application  to  fix 
a  fair  rent,  in  effect  made  on  the  28nd  AnguBt.  Tbe 
tenant  ou  that  day  bad  over  two  months  to  serve  notice 
of  intention  to  sell,  independently  of  any  order  the  Coait 
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might  muke  on  his  applicatioa.  I  apprehend  it  woold 
have  been  qaite  enough,  apoD  the  application  beinginade 
on  the  aSad  Aagnat,  for  the  tenuut  to  have  stated  that 
he  intended  to  sell,  and  to  have  given  an  nodertaking 
to  serve  the  notice  within  a  limited  time,  and  that  it 
Teas  not  necessary  he  shonld  at  the  time  have  already 
served  the  notice  as  a  condition  precedent.  We  may 
mak*  the  order  now,  which  we  wonld  have  then  made 
i{  we  arrived  at  the  cooolDsioD  on  the  22Dd  Angastthat 
»  able  oonld  not  be  effected  within  the  prescribed 
period,  having  regard  to  the  fact  that  a  fair  rent  had  to 
be  fixed,  and  that  snob  conld  not  be  done  within  the 
six  months.  By  no  other  constrnction  conld  a  tenant 
evicted  on  the  23rd  Febraary  obtain  relief,  althoagh 
•neh  a  tenant  had,  on  the  22ad  Aagnst,  well-deflued 
rights  confirmed  by  the  statate.  I  do  not  entertain  any 
doabt  that  the  jadgment  of  the  Coart  is  right. 

Order  accordingbi. 

Solicitor  for  the  landlord :  Stephen  Huggard. 
Solicitor  for  tenant :  J.  P.  Broderick. 


HIGH  COURT  OF  JUSTICE. 
COMUON  PLEAS  DIVISION. 
Reported  by  J.  P.  Brett,  Barrister-at-Law. 
(Before  Mobbis,  QJ.,  Lawson,  and  Haebisos,  JJ). 
HA&TrosD  V.  Mahbr. 
Jan.  25,  1882. — Practice — Leave  to  gign  final  judg- 
ment— Landlord  and  Tenant — Writ  of  tummons  claiming 
fw  ute  and  occupation — Plaintiff's  affidavit  relying  on 
defendant't  covenant  in  lease — 0.  XIIl.,  r.  1. 

Where  the  writ  of  eummont  teas  specially  indorsed, 
dtaimnxg  two  half-years'  gales  of  rent  due  to  the  plaintiff 
for  the  use  and  occupation  of  the  lands,  and  the  plaintiff, 
m  Am  afidaeit  in  support  of  a  motion  far  leave  to  sign  final 
judgment  under  O.  XIIL,  r.  1,  alleged  the  existence  of  a 
lease  of  the  said  lands  made  by  him  to  the  defendant  and 
executed  by  the  defendant,  in  which  the  defendant  covenanted 
to  pay  the  said  rent,  and  the  pUwUiff  claimed  the  rent  as 
doe  under  said  lease : 
Held,  that  the  motion  shotid  be  refused. 

.    Motion  for  leave  to  sign  final  judgtnent  under  0, 
XIIL,r.l. 

The  writ  of  summons,  specially  indorsed,  claimed  the 
recovery  of  £42,  being  the  amoant  of  one  year's  rent 
due  by  the  defendant  to  the  plaintiff  for  the  use  and 
occnpadon  of  part  of  the  lands  of  Upper  Grange, 
County  Kilkenny,  particularised  as  follows: — 

1st  May,  1881 Half-year's  rent,  £21 

IstNoT.,    „  „  „      21 

The  plaintiff,  in  bis  affidavit  in  support  of  the  motion, 
deposed  that  the  amount  claimed  was  one  year's  rent 
due  by  the  defendant  out  of  the  said  lands,  held  by  the 
defendant  under  a  lease  dated  28th  January,  1878, 
made  by  the  plaintiff  to  the  defendant  for  99  years; 
and  verified  the  cause  of  action.  The  defendant,  in  his 
affidavit,  admitted  that  he  signed  the  said  lease;  but 
denied  that  he  ever  went  into  possession  of  the  ianda, 
farmed  or  otherwise  need  or  enjoyed  them  ;  and  denied 
that  he  ever  paid  rent.  The  plaintiff  replied  in  an 
affidavit  that  toe  defendant  gave  possession  to  a  man 
named  Brennan,  bat  that  neither  he  nor  the  defendant 
rended  on  the  farm ;  and  that  the  rent  was  regularly 
paid,  and  referred  to  a  letter  of  the  defendant  dat^ 


22nd  Nov.,  1880,  sending  a  cheque  for  £23  lOs.,  beinj( 
the  amount  of  half-year's  rent,  andX2  10s.  costs  of  wnt 
of  summons. 

Lytler,  for  the  plaintiff,  is  rapport  of  the  motion. 

Houston  and   Counsel^  oonfra— This  action   is    not  - 
brought  on  the  lease  produced.    An   action  for  use 
and  ooonpation  cannot  be  maintained  unless  the  de- 
fendant is  shown  to  be  in   actual  occupation  of  the 
lands. 

[Lawson,  J.  —  All  those  distinctions  are  now 
abolished.] 

The  very  form  of  the  special  indorsement  given  in 
Appendix  A  (Jud.  Act)  shows  how  carefuuy  these 
things  are  provided  tor. 

[HARBiaoN,  J ^Your  affidavit  is  that  yon  do  not 

use  and  oocopy  the  lands.] 

If  the  plaintiff  wanted  to  pursue  the  defendant  by  this 
summary  application,  he  snould  have  sued  on  the  lease. 
It  is  not  for  a  person  who  made  a  lease  to  a  tenant  to  say 
to  him,  you  do  not  hold  under  that  lease  at  all,  and  then 
come  into  court  and  say,  you  do  hold  under  that  lease. 
The  defendant  swears  he  never  was  in  occupation  of  the 
^nds. 

Lawson,  J. — It  appears  to  me  that  this  motion  cannot 
be  maintained.  It  should  have  been  stated  in  the  writ 
that  the  aotlon  was  brought  on  the  covenant  in  the  lease. 

MoKBis,  C.J.,  andHABkisoN,  3.,  concurred. 

Motion  re/used. 

Solicitor  for  the  plaintiff :  /.  O'N.  Geoghtgan. 
Solicitor  for  the  defendant :  /.  B.  MuihalL 


(Before  Lawson  and  Harbison,  JJ.) 
0<m.BT  V.  O'DoMRBU. 

Feb.  16,  1882 Practice — Specially  indorsed  writ- 
No  rule  on  motion  to  sign  final  judgment — Leave  to 
defend—Time  for  delivery  of  defence — O.  XIIL,  r.  1 — 
0.  XXL,  r.  3. 

Where,  on  a  motion  fir  leave  to  sign  fined  judgment  on 
a  specially  indorsed  writ,  under  O.  XIIL,  r.  1,  no  rule  is 
pronounced,  leave  to  defend  is  thereby  impliedly  given,  and 
the  defendant  is  not  entitled  to  a  statement  of  claim,  Aougk 
demanded,  but  must  deliver  a  statement  of  defence  taithin 
eight  days  from  the  date  of  the  order.  Roe  v.  Langford, 
15  Ir.  L.  T.  Rep.  105,  followed. 

Motion,  on  behalf  of  the  defendant,  to  set  aside  a 
judgment  on  the  ground  of  surprise  and  irregularity. 

The  writ  of  Sttounons,  issuvd  the  5th  July,  1881, 
claimed  the  recovenr  of  £dO,  one  year's  rent,  due  by  the 
defendant  out  of  his  holding  as  tenant  to  the  plaintiff, 
the  particulars  of  which  were  i.ndorsed  on  the  writ 
The  appearance  was  entered  on  the  26th  October,  and 
a  statement  of  claim  demanded  on  the  23rd  November. 
A  motion,  on  behalf  of  the  plaintiff,  to  mark  final 
judgment  for  the  sum  claimed  was  made,  on  which  the 
Court  pronounced  no  rule.  No  statement  of  claim  or 
notice  m  lieu  thereof  was  delivered  by  the  plaintiff. 
On  the  27tb  January,  1882,  judgment  was  entered ;  and 
a  consent  to  set  aside  the  judgment  was  subsequently 
tendered  for  signature,  but  was  not  complied  with. 

Shannon,  in  support  of  the  motion — Where  no  rule 
has  been  made  on  a  motion  to  enter  final  judgment, 
leave  to  defend  is  thereby  impliedly  given  :  Jiae  v. 
Lanoford,  15  Ir.  L.  T.  Rep.  105  ;  Margate  Pier  and 
Harbour  Co.  v.  Perry,  W.  N.  1876,  52  ;  Atkins  v. 
Taylor,  W,  N.  1876,  11.      The  plaintiff  is  bound  to 
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deliver  a  gtstement  of  claim  nnleas  it  be  specifically 
dispensed  with  :  O.  XX.,  r.  1 ;  or  in  the  case  of  a 
speinally  indorsed  writ,  a  notice  in  lien  of  statement  of 
<uaiin :  r.  2.  Leave  to  defend  a  specially  indorsed  writ 
may  be  given  on  snch  terms  as  the  Court  thinks  fit : 
O.  XIII.,  r.  6.  Where  leave  has  been  given  to  defend, 
the  defendant  must  deliver  his  defence  within  such 
time  as  is  limited  by  the  order,  and  within  eight  days 
if  no  time  has  been  limited :  O.  XXI.,  r.  3  ;  Eiffe,  Jnd. 
Act,  330.  But  where  the  defendant  has  demanded  a 
statement  of  claim,  the  plaintiff  was  boand  to  deUrer  it 
or  a  notice  in  lieu  thereof. 

Cathreio,  eontra.—O.  XXI.,  r.  3,  is  perfectly  plain. 
It  has  been  expressly  decided  in  Margate  Pier  and 
Harhour  Co.  r,  Perry  (vbi  supra)  that  in  sach  a  case 
the  plaintiff  can  enter  judgment  after  the  expiration  of 
eight  days  though  no  statement  of  claim  or  notice  in 
lieu  thereof  be  delivered. 

IiAWBON,  3. — ^We  shall  follow  the  decision  id  England. 
When  00  rale  is  prononoced  on  a  motion  to  enter  final 
jadgment,  it  is  equivalent  to  leave  to  defend.  Hr. 
Shannon  may  take  the  case  to  a  higher  tribunal ;  but 
we  decide  it  according  to  the  settled  practice  of  the 
Ezohegner  Division,  shown  by  Sat  v.  Longford^  15  Ir. 
L.  T.  Bep.  106. 

Babbison,  7.,  oonotured. 

Mbtion  refuted,  ivilh  costs. 

Solicitor  for  the  plaintiff :  N.  Ooddard. 
Solicitor  for  the  defendant :  M^Gotigh  ^  Foaler, 


DKvrrr  v.  Faunt  and  wife. 

Feb.  23,  1882. — Practice — Action  against  husband 
and  mfe—Separate  estate — No  appearance — Statement  of 
oktim — Motion  to  charge  separate  estate— Service  of  notice 
<f  motion— O.  XVIIL,  r.  21—0.  XXIX.,  r.  4. 

In  <m  action  agaiast  huriiand  and  wife,  the  plaintiff, 
ckuming  Ihat  the  separate  estate  ofihe  vAfe  shonld  he  de- 
dared  weU  charged  with  the  amount  of  the  plaintiff's  claim, 
and  no  appearance  having  been  fled,  delivered  a  statement 
<lf  claim,  and  fled  a  notice  of  motion  with  the  proper 
officer  of  the  Division  to  apply  to  the  Court  for  an  order  to 
declare  the  separate  estate  of  the  married  woman  weU 
charged  with  the  amount  of  the  pkuntiffs  claim  and  costs, 
but  same  was  not  served: 

Held,  that  the  nbtice  of  motion  should  have  been  served. 

Motion,  on  behalf  of  the  plaintiS|  for  an  order  that 
the  proper  ofiicer  of  the  Division  do  make  ap  an  order 
previously  made  by  the  court  declaring  that  the 
separate  estate  of  the  married  woman  was  well  charged 
with  the  amount  of  the  plaintifTs  claim  and  costs, 
which  the  officer  had  declined  to  do  without  the  pro- 
duction of  an  affidavit  of  service  of  the  notice  of 
motion. 

The  writ  of  summons  was  issued  on  the  4th  October, 
188],  by  which  the  plaintiff  claimed,  as  public  officer 
of  the  National  Bank,  Limited,  against  the  separate 
estate  of  the  defendant  S.  A.  Faunt,  who,  at  the  time 
of  making  the  promissory  note  hereinafter  mentioned, 
was  the  wife  of  the  defendant  T.  L.  Faunt,  and  was 
then  and  still  continued  entitled  to  property  to  ha: 
separate  use,  and  against  the  said  T.  L.  Faunt  as  her 

husband.    The  following  particulars  were  endorsed : 

"  Joint  and  several  promissory  note  for  £30  Ids.  6d., 
17th  May,  1877,  made  by  the  said  S.  A.  Faunt  and  one 


G.  H.  Faunt  to  the  National  Bank  or  order,  payable 
two  months  after  date: 

"Principal,  -  -  -  -  £30  15  6 
"Interest  up  to  Slst  May,  1881,  -  7  3  0" 
And  the  plaintiff  claimed  (I)  that  it  be  declared  that 
the  separate  estate  of  the  said  S.  A  Faunt,  vested  in 
her  or  in  any  other  person  in  trust  for  her,  be  charge- 
able with  the  payment  of  the  said  sum  of  £30  15s.  6d., 
and  interest ;  (2)  payment  of  the  said  sum  of  £30  15a. 
6d.,  and  interest ;  (3)  if  the  said  defendant  S.  A.  Fannt 
shall  not  admit  possession  of  separate  estate  suffident 
to  answer  same,  an  inquiry  of  what  the  defendant's 
separate  estate  consists  at  the  present  time,  and  for 
payment  thereout  of  the  said  sum  of  £30  1 5s.  6d.,  and 
mterest ;  ^nd  (4)  further  and  other  relief.  There  was 
no  appearance  filed.  The  statement  of  claim,  delivered 
the  17th  November,  1881,  alleged  (I)  that  the  {>laintiff 
was  a  public  officer  of  the  I^tional  Bank,  limited; 
(2)  that  S.  A  Faunt  was,  at  the  time  of  making  the  sud 
promissory  note,  the  wife  of  T.  L.  Faunt,  and  was  and 
still  is  possessed  of  separate  estate;  (3^  that  on  the 
17th  May,  1877,  the  said  S.  A.  Faunt  and  one  C  H. 
Faunt  made  their  Joint  and  several  promissory  note  to 
the  said  National  Bank  for  £30  158.  6d.,  at  two  months 
after  date  ;  (4)  that  note  became  due  on  the  20th 
July,  1877,  and  £7  3s.  interest  up  to  31st  May,  1881, 
no  part  of  which  has  been  paid.  The  plaintiff  claimed 
(1)  that  it  be  declared  that  the  separate  estate  of  the 
said  S.  A.  Faunt,  vested  in  her  or  in  any  other  person 
in  trust  for  her,  is  chargeable  with  payment  of  £30  158. 
6d.,  and  interest ;  (2)  payment  ot  £30  1 5s.  6d.,  and 
interest;  (3)  an  inquiry  of  what  the  separate  estate 
of  the  said  S.  A.  Faunt  consists ;  and  (i)  furthw  relief. 
The  plaintiff  moved  in  pursuance  to  notice,  and  obtained 
an  order  declaring  that,  the  separate  estate  of  the 
said  S.  A.  Faunt,  vested  in  her  or  in  any  other 
person  in  trust  &r  her,  well  charged  with  the  turn 
of  £30  15s.  6d.,  interest,  and  costs  ;  and  that  it  be 
referred  to  the  Master  of  the  Division  to  inquire  and 
report  of  what  such  separate  estate  consisted,  and  in 
whom  game  is  vested.  The  notice  of  motion  on  which 
that  order  was  granted  was  not  served,  but  merely  filed. 
The  officer  declmed  to  make  up  the  order  except  on 
production  of  an  affidavit  of  service  of  the  notice  of 
motion, 

O'Connor,  in  support  of  the  motion When  a  de- 
fendant does  not  enter  an  appearance  any  pleading  or 
document  Aall  be  deemed  to  be  delivered  by  being 
filed  in  the  proper  office :  O.  XVm.,  r.  21 ;  O.  XXIX., 
r.  4.  A  notice  of  motion  is  a  document  which  may  be 
delivered  by  filing  it  with  the  proper  officer  when  pro- 
ceeding against  a  defendant  who  has  not  appeared: 
Dymmds  v.  Crofl,  3  Ch.  D.  512,  24  W.  B.  700. 

[Law80N,  J.— Why  should  you  not  serve  notice  of 
motion?  We  cannot  have  proceedings  taken  behind 
the  backs  of  defendants.] 

It  was  decided  by  Jeasel,  M.B.,  in  Dymonds  v.  Croft, 
supra,  which  was  a  similar  case,  that  delivery  waa  not 
necessary.  In  actions  of  this  kind  it  is  the  practice  of 
the  Common  Law  Divisions  to  follow  the  practice  of  the 
Equity  Division. 

[Harbison,  J — How  does  it  appear  that  the  defend- 
ant has  any  separate  estate  7] 

It  does  not  appear  until  after  the  Master  mokes  up  his 
report. 

LAwsex  3. — ^I  do  not  approve  o{  this  way  of  appearing 
in  a  motion  of  this  kind ;  yon  moM  serve  notia*. 

Habbisok,  J.,  conoarred. 

Motion  reused. 

Solicitor  for  the  plaintiff:  John  Barr/. 
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(Before  Morris,  C.J.,  and  Harbison,  J.) 
Kbarnet  v.  Hannon. 

Jan.  13,  1882 Co»ts — Action  for  slander — Judgment 

entered  Jor  defendant — Defendant  deprived  of  costs — 
Motion  to  vary  judge's  order — Discretion  of  trial  judge — 
Jtid.  Act,  s.  53. 

7n  an  action  claiming  damages  for  slander,  where  the 
defendant  set  up  a  plea  of  privilege,  practically  tantamotmt 
to  a  juati/ieatitm,  wkiek  he  teas  unahle  to  substantiate  at 
the  trial,  and  the  jury  fbund  a  verdict  for  the  plaintiff  for 
the  sum  of  10s.  locked  in  court,  the  judge  entered  judgment 
far  the  defendant,  and  certified  that  he  was  not  to  be 
entitled  to  costs.  On  an  appUeation  to  vary  the  judge's 
order  as  to  costs: 

Held,  that  the  Court  would  not  interfere  with  the  discre- 
tion exercised  by  (he  trial  judge,  on  a  consideration  of  all 
the  facts  and  circumstances  of  the  case  disclosed  in  the 
evidence  before  Mm,  on  which  he  was  in  a  position  to  form 
a  better  opinion. 

Motion,  on  behalf  of  the  defendant,  to  vary  the 
judge's  order,  made  at  the  trial  of  the  action  at 
Armagh  Saramer  Assizes,  1881,  depriving  the  defendant 
of  his  costs.  The  statement  of  claim  alleged — para- 
graph (I)  that  the  plaintiff  was  a  publican  in  Crossma- 
glen,  county  Monaghan ;  (2)  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of  and  concerning 
the  plaintiff,  as  such  pubhcan,  and  in  relation  to  his 
conduct  in  such  trade  and  business  the  words,  "  He 
keeps  no  one  but  highwaymen;"  "it"  (plaintiff's 
pnblic-honse)  "is  a  den  of  iafkmy  and  of  thieves 
and  prostitutes ;  no  one  would  go  into  it  who  had  any 
respect  for  themselvee "  (meaning  thereby  that  the 
plaintiff  had  conducted  his  said  busmess  in  a  disorderly 
and  improper  manner,  and  permitted  his  plaoe  of  busi- 
ness to  be  used  as  a  resort  of  thieves  and  prostitutes)  ; 
(3)  as  a  further  cause  of  action,  repeating  the  allega- 
tions in  the  preceding  paragraphs,  omitting  the  in- 
nnendo  at  the  end  of  the  2nd ;  and  (4)  as  a  further 
cause  of  action  the  plaintiff  complained  that  defendant 
felsely  and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff  the  words,  "  He "  (plaintiff) 
''keeps  no  one  but  highwaymen;"  "it"  (plaintiff's 
public-house)  "  is  a  den  of  infamy  and  of  thieves  and 
prostitutes,  and  no  one  would  go  into  it  who  had  any 
respect  for  themselves"  (meaning  that  the  plaintiff 
kept  and  was  the  keeper  of  a  house  which  was  a 
common  nuisance,  and  was  guilty  of  an  indictable 
offence).     Plaintiff  claipied  £500  damages. 

The  statement  of  defence  (H  traversed  the  speaking 
and  publishing  of  the  words  in  the  2nd  and  3rd  para- 
graphs of  the  statement  of  claim ;  (2)  admitting,  for 
the  purpose  of  ihe  defence,  the  speaking  and  publish- 
ing of  the  words,  traversed  the  allegation  that  they 
were  spoken  of  the  plaintiff  as  a  publican ;  (3)  tra- 
versed the  defamatory  sense  alleged  in  the  2nd  para- 
graph of  the  statement  of  claim;  (4)  traversed  the 
speaking  and  publishing  of  the  words  in  the  4th  para- 
graph complained  of;  (5)  traversed  the  defamatory 
sense  alleged  in  the  4  th  paragraph ;  (6)  as  a  farther 
defence,  averred  that  at  the  time  of  the  speaking  and 
publishing  of  the  words  complained  of  the  defendant 
was  a  resident  ratepayer  in  Crossraaglun  and  the 
plaintiff  was  a  licensed  publican,  carrying  on  his  busi- 
ness in  the  house  next  door  to  that  of  tne  defendant ; 
that  as  such  resident  ratepayer  the  defendant  was 
directly  interested  in  the  proper  and  orderly  conduct 


of  the  plaintiff's  business  as  a  publican ;  that,  upon  the 
occasion  of  the  speaking  of  the  words  complained  of,  a 
person  named  £.  Malone  left  the  plaintiff's  licensed 
house  in  a  state  of  intoxication,  and  coming  over  to 
the  house  of  the  defendant  behaved  towards  him  in  a 
most  disorderly  and  violent  way,  so  that  the  defendant 
was  obliged  to  send  for  the  constabulary,  who  upon 
their  arrival  followed  the  said  E.  Malone  into  the 
house  of  the  plaintiff,  to  which  he  had  returned,  and 
there  arre&ted  him;  that  the  defendant,  who  had  on 
other  occasions  been  annoyed  by  the  disorderly  conduct 
of  persons  when  leaving  the  plaintiff's  licensed  house, 
did  thereupon,  in  the  beliei  that  the  plaintiff'  was 
conducting  his  business  in  a  disorderly  manner,  and  in 
contravention  of  the  licensing  laws,  and  also  for  the 
purpose  of  securing  himself  from  similar  scenes  of 
diiturbance,  complam  to  the  constabulary,  who  were 
the  proper  authorities  constituted  by  law  to  receive 
such  complaint  and  to  redress  the  grievance  complained 
of;  that  the  defendant  made  such  complaint  honafide 
and  without  malice,  and  believing  it  to  be  true,  and  in 
making  such  complaint  he  spoke  and  published  the 
words  in  the  2ad,  3rd,  and  4th  paragraph*  of  the 
statement  of  claim  mentioned ;  and  (7)  the  defendant 
lodged  10s.  in  court.  By  consent  the  6th  paragraph 
of  tne  defen(»  was  amended  by  stating  the  words  fol- 
lowing:— "In  making  such  complaint  he  spoke  and 
published  the  words  in  the  2nd,  3rd,  and  4th  para- 
graphs of  the  statement  of  defence  referred  to." 

The  action  was  tried  in  Armagh,  at  the  Summer 
Assizes,  1881,  before  Palles,  C.B.,  and  a  jury,  who 
found  a  verdict  for  the  plaintiff  generally,  and  that  the 
sum  of  10s.  lodi«d  in  court  was  sufficient  damages. 
The  Lord  Chief  Baron  entered  judgment  for  the 
defendant,  but  certified  that,  in  consequence  of  the 
verdict  on  the  defendant's  pleas  in  bar  being  found  for 
the  plaintiff,  the  defendant  should  not  be  entitled  to 
costs. 

The  Solicitor-General,  Porter,  Q.C.  (with  him  /.  H, 
Campbell),  in  support  of  the  application. — The  costs 
generally  follow  the  event,  and  where  judgment  was  en- 
tered up  for  the  defendant  in  an  action  of  slander  he  is 
entitled  to  the  costs,  unless  for  special  cause  shown ;  and 
the  divisional  court  is  empowered  to  vary  the  order  of  the 
judge  who  tried  the  case:  Jud.  Act,  s.  53.  The  Eng- 
Ksh  and  Irish  orders  as  to  costs  are  different  Before 
depriving  the  defendant  of  his  costs  q)ecial  cause 
should  have  been  shown  to  the  contrary. 

Monroe,  Q.C.  (with  him  T.  L.  O'Shaughnessy),  for 

the  plaintiff,  contra An  application  to  interfere  with 

the  order  of  the  judge  at  trial  acting  in  his  discretion, 
never  yet  succeeded :  Harnett  v.  Vise,  5  Exch.  D.  307. 
The  defendant  could  not  prove  his  plea  of  privilege  at 
the  trial.  O.  XLV.  (Ens.)  is  stronger  than  s.  53  (Ir. 
Jud.  Act,  1877).  The  judge  at  the  trial  has  full  power 
to  order  that  costs  shall  not  follow  the  event :  Turner 
V.  Heyland,  4  C.  P.  D.  482. 

MoBBis,  O.J. — ^I  am  called  on  to  decide  snoh  a  case 
for  the  first  time.  An  application  to  vary  the  order  of 
the  judge  at  the  trial  may  be  made  to  the  judge  or  tcT 
the  divisional  court.  This  is  an  application  by  way  of 
appeal  from  the  judge  at  the  trial.  It  is  an  appeal 
from  the  order  of  the  judge  who  is  well  acquainted  wiih 
the  facta  o(  the  case.  The  Lord  Chief  Baron  put  the 
oosts  on  tbe  defendant  on  aoconot  of  bis  failure  to 
prove  hia  plea  of  privilege.  Praotioally,  privilege  and 
justifioation  are  dealt  with  in  the  same  way ;  but  this 
is  something  in  the  nature  of  a  plea  of  justifioation. 
The  Lord  Cbief  Baron  thought,  on  the  facts  of  tbe  case, 
that  tbe  costs  should  be  put  on  the  defendant.  Tbe  judge 
at  tbe  trial  can  form  a  better  opinion  of  tbe  circnmstanoea 
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of  tb*  oase  after  hearing  the  evidenoe  tbaa  the  divisional 
ooart  can,  and  hia  discretion  ought  not  to  be  interfered 
with. 
Habbuoh,  J.,  ooDoarted. 

Motion  refused. 

Solicitor  for  pIainti£F :    W.  R.  Corr. 
Solicitor  for  defendant :  /.  F,  SinalL 


EXCBEQUER  DIVISION. 

Reported  by  Hans  Atlmbb,  Barrister-at-Lair. 

(Before  Palleb,  C.B.,  Fitzobbau),  and  Dowse,  BB.) 

Fitzobrald  v.  Bbbhnan. 

Feb.  S3,  1682 Action  to  recover  lands  on  the  title — 

Sictying  proceedtJigs  pending  appUeation  to  Land  Com- 
mission to  fix  judicial  rent — Land  Law  Act,  1881 ,  n.  8,  IS 
((u5-s.  3),  ss.  21,  58  {suh-s.  7). 

Where  a  tenant  applies  to  stay  ejectment  proceedings 
pending  an  application  to  the  Land  Commission  to  fix  a 
judicial  rent,  the  Court  wiU  not,  on  such  an  interlocutory 
application,  determine  tchelher  the  tenancy  is  one  to  which 
the  Act  applies.  Boyd  v.  Hodson,  15  Ir.  L.  T.  Rep.  120, 
JiJlowed. 

Semble,p«r  Pallbs,  C.B. — A  tenancy  wider  a  written 
agreement  for  a  year  certain,  existing  at  the  date  of  the 
passing  of  the  Act,  is  one  to  which  section  21  applies. 

Motion,  under  the  Land  Law  Act,  1881,  g.  13,  sab-s. 
3,  for  a  stay  of  proceedings  pendinc  an  application  to 
the  Land  Commission  to  have  a  judicial  rent  fixed. 
The  action  was  brought  to  recover  possession  of  portion 
of  the  lands  of  Geraldine,  in  the  Barony  of  AtJiy  and 
County  of  Eildare.  The  lands  were  held  by  the 
defendant  under  a  written  agreement  dated  February 
17,  1881,  by  which  he  became  tenant  of  the  said  lan^ 
from  the  fint  day  of  January,  1881,  till  the  first  day  of 
January,  1882.  The  agreement  further  provided  that 
the  letting,  being  one  for  the  temporary  convenience  of 
both  the  landlord  and  tenant,  the  tenant  was  to  be 
debarred  from  any  right  or  claim  for  oompensation  for 
disturbance  or  improvements  under  die  Land  Act  of 
1870. 

The  action  was  commenced  January  5,  and  notice  of 
trial  had  been  served  for  March  1. 

Moriarty,  in  support  of  motion ^Tfae  defendant  is  a 

"  present  tenant  within  the  meaning  of  sec.  8  of  the 
Act;  for  sec.  21  enacts  that  those  who  hold  under 
*'  leases  or  other  contracts  of  tenancy  existing  at  the 
dale  of  the  passing  of  this  Act,  except  yearly  tenancies 
and  tenancies  less  than  yearly  tenancies,"  shall,  at  the 
expiration  of  same,  become  present  ordinary  tenants. 
At  the  date  of  the  passing  of  the  Act  tbu  was  an 
existing  "  other  contract  of  tenancy." 

[Palles,  C.B. —Surely,  the  way  to  try  the  question 
whether  this  tenant  is  entitled  to  apply  to  the  Land 
Commission  or  not,  is  before  a  jury,  and  if  you  object 
to  their  verdict,  it  can  then  come  before  us  in  tine 
ordinary  way.] 

HanuUon,  contra,  was  not  called  on. 

FaliiIS,  O.B. — lo  my  opinion  this  motion  sbonld  be 
refased  with  ooeta.  [His  Lordship  read  s.  18  (8).] 
Before  we  oan,  ander  this  section,  suspend  the  proooed- 
ings  we  shoold  have  to  decide  jndioially  that  the 
applicant  is  a  present  tenant.  This  has  already  been 
decided  in  the  Common  Fleas  Diviiuon  in  Boyd  y. 
Hodson,  15  Ir.  L.  T.  Rep.  120.  Subject  to  what  Mr. 
Hamilton  might  have  to  say,  I  am  of  opinion  that 
if   the  oaae  rested   on   section  31  the  tenant  would 


be  the  tenant  of  a  present  tenancy.  Be  held  nader  a 
written  agreement,  which  expired  on  Jannary  Ist,  1882. 
[His  Lordship  read  section  81  ]  If,  tbeiefore,  this  was 
a  tenancy  to  which  the  Act  applied,  it  woold  appsar 
that  Mr.  Moriarty  haa  brought  himself  within  that 
claaae  which  entitles  him  to  apply  to  this  Court.  Bat 
the  answer  to  this  is  that  s.  58,  sub-s.  (7),  states  that 
the  Act  is  not  to  apply  to  any  holding  let  to  tba  tenaat 
for  the  temporary  convenience,  or  to  meet  a  temporary 
necessity,  either  of  the  landlord  or  tenant.  Tberefare^ 
before  we  held  that  defendant  bad  the  status  nhioh 
entitled  him  to  make  this  application,  we  should  decide 
that  these  lands  were  not  let  for  the  temporary  oon. 
venience  of  either  landlord  or  tenant.*  A  written  dosa- 
ment  is  produced  here  in  court  which  expressly  declares, 
on  the  face  of  it,  that  the  letting  was  a  letting  for  that 
purpose.  Without  sajing  that  this  is  an  estoppel 
against  the  defendant,  we  think  it  is  a  qneition  of  faot 
that  must  be  tried  in  the  ordinary  way  by  a  jury.  The 
motion  must,  therefore,  be  refused  with  ooits. 

FiTEOEBALD  and  CowsB,  BB.,  concurred. 

Order  accordingly. 

Solidtor  for  defendant :  P.  C.  APGovgh. 


Cronin  v.  Pacl  and  others 
Feb.  13,  1882. — Practice — Inspection  of  doaments— 
O.XXXI.,r.  17. 

On  an  application  under  O.  XXXI.,  r.  17,  the  Comt 
wUl  not  grant  an  order  for  inspection  of  documents,  though 
some  of  them  are  re/erred  to  in  the  pleadings  of  thi  opposite 
party,  if  the  documents  are  not  in  the  possession  or  poaer 
of  that  party. 

Summons,  on  behalf  of  the  plaintiff,  for  an  order 
that  defendants  should  produce  to  the  plaintiff  for  his 
inspection,  and  permit  nim  to  take  extracts  from  and 
copies  of  the  several  documents  mentioned  in  the 
aifidavit  of  John  Egan.  The  action  was  brought 
against  the  defendants,  as  five  members  of  a  committee 
of  merchants  of  Cork,  to  try  the  legality  of  their 
dealings  in  relation  to  the  butter  market  of  that  dty. 
An  order  for  discovery  of  documents  which  are  or  have 
been  in  the  possession  or  control  of  the  defendants  bad 
been  obtained,  June  23rd,  1881.  On  July  30  the  de- 
fendants filed  an  affidavit  in  the  usual  form  denying 
that  they  have  or  had  any  such  documents,  and  alleging 
that  all  documents  connected  with  the  Cork  butter 
exchange  were  in  the  possession  of  the  committee  of 
merchants,  and  referring  to  an  affidavit  of  John  E^^i 
the  secretary  and  treasurer  of  the  said  committee.  The 
affidavit  of  Egan  set  forth  in  a  Schedule  the  documenti 
in  the  possession  of  the  deponent,  who  objected  to  pro- 
duce same  unless  ordered  to  dio  so  by  the  said  com- 
mittee or  the  court.  On  Nov.  3  a  notice  was  served 
on  defendants  to  produce,  for  the  inspection  of  plaintiff, 
the  documents  scheduled  in  Egan's  affidavit,  which  had 
not  been  complied  with,  hence  the  present  summons. 
An  affidavit  of  the  plaintiff  filed  in  support  of  the 
motion  stated  that"  it  was  material  and  necessary  for 
him  to  inspect  and  copy  a  number  of  documents  com- 
prising five  letters  from  plaintiff  to  the  committee  of 
merchants,  between  Feb.,  1877,  and  March,  1880,  the 
books  containing  the  minutes  of  the  meetings  of  the 
said  committee  from  1877  to  1881,  and  all  their  rules 
and  regulations  for  the  same  period,  and  several  other 
documents.  All  of  them  were  included  with  others  in 
the  schedule  to  Egan's  affidavit,  and  some  of  them  were 
referred  to  in  the  statement  of  defence  of  the  defend- 

*  See  Eiffe  v.  iPKama,  ante  p.  39 — [E.  N.  B.,  Ed.] 
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Gill  v.  Manly. 


[L,C. 


knta.  In  answer  to  this  affidavit  the  defendants  filed 
another  which  alleged  that  the  committee  of  merchants 
oonsiated  of  twenty-one  members,  and  that  three  of  the 
five  defendants  had  not  been  members  thereof  since  May 
4,  ItiSI.  They  believed  the  documents  referred  to  in 
plaintiff's  affidavit  were  in  the  possession  of  £gan,  but 
they  had  no  authority  over  him  to  order  him  to  produce 
any  documents  in  his  custody,  and  that  all  orders  given 
to  him  must  be  by  resolution  passed  at  a  meeting  of 
the  said  committee. 

O'Riordan,  Q.C.,  in  support  of  motion — ^We  ear- 
mark the  documents  we  want  in  plaintiff's  affidavit,  and 
they  are  all  included  in  Egan's  affidavit.  We  are 
entitled  to  inspect  all  the  documents  incorporated  in 
the  pleadings. 

Sugrue  (with  him  J.  Murphy,  Q.C.) Any  documents 

referred  to  in  the  pleadings  the  plaintiff  is  entitled  to 
see,  but  this  is  an  application  under  the  prder  for  dis- 
covery already  made  in  the  cause.  Plaintiff^  should 
have  applied  under  O.  XXXI.,  r.  13.  If  he  will  do  so 
now  we  will  comply.  But  on  this  motion  the  court  has 
no  jurisdiction  to  compel  Egan  to  produce  these  docu- 
ments. 

The  following  were  cited: — Tay.  on  Evid.  1502; 
Wigr.  on  Disc  210  j  Penny  y,  Goode,  i  Dr.  474; 
liadley  v.  M'Dougall,  7  Ch.  Ap.  312  ;  WUson  t.  Haffal- 
witch,  7  Q.  B.  D.  553. 

FirransALD,  B. — We  pronounce  no  rale  on  the  motion ; 
no  costs.  The  defendants  might  have  got  their  costs  if 
tbey  bad  not  insisted  on  a  notice  being  served  on  them 
to  produoe  doonmenta  wbioh  tbey  were  bound  to  pro- 
duce as  being  referred  to  in  their  pleadings. 

Pallib,  C.B.,  and  Dowsb,  B.,  concurred. 

Order  accordingly. 

Solicitor  for  the  plaintiff :  B.  Franklin. 

Solicitors  for  the  defendants :  J.ff  J.  Bermelt. 


LAND  COMMISSION. 

ReporUd  by  G.  M'Dbbmot,  Barrister-at-Law. 

(Before  Litton,  Q-C.) 

Gill  v.  Manlt. 

Jan.  14,  1^2.  -Leaufor  l^e— Presumption  of  death — 
Tenancy  from  year  to  year — Origmatmg  Notice  to  Jix  judi- 
cial rent. 

In  April,  1842,  a  lease  was  maik  for  21  years,  and 
during  the  life  of  Bryan  GUI,  then  aged2\,  or  24.  In  1856 
Bryan  Gill  went  to  Sieevent's  Hospital,  Dublin,  suffering 
from  an  affection  in  his  eyes;  and  a  short  time  afterwards 
tome  members  of  his  family  called,  but  could  hear  nothing 
of  him.  It  was  deposed  that  he  had  left  this  country  in 
that  year ;  and  it  was  staled  that,  when  leaving  home,  he 
had  got  £5  from  his  relatives.  It  did  not  appear  that  he 
had  subsequently  asked  for  any  assistance  from  them;  and 
WiUiam  GUI,  hit  brother,  had  not  heard  from  Ann  smce, 
mtd  stated  his  belief  that  his  other  brothers  and  sisters  had 
not  heard  from  him.  But  the  other  brothers  and  sisters 
made  no  affidavit ;  nor  did  it  appear  what  inquiries  were 
instituted  to  discover  his  whereabouts ;  and  it  was  sworn 
that  a  bailiff  had  beat  informed  that  Bryan  Gill  was  a 
mate  on  board  an  American  vessel  in  March,  1875. 
During  Bryan  GiWs  absence  rent  had  been  paid  by 
William  Gill,  and  received  by  the  lessor,  but  not,  sofitr  as 
appeared,  with  knowledge  that,  as  alleged,  Bryan  GUI  was 
dead.     William  Gill  (whoH  elder  brother  would  have  been 


entitled  to  the  land,  if  Bryan  GiU  was  stttl  aUve),  daiming 
to  be  a  ^^  present  tenant,"  under  a  tenancy  from  year  to 
year,  having  served  an  originating  notice  to  fix  a  judicial 
rent,  under  the  Land  Lam  Act,  1861  : 

Held,  that  the  evidence  was  insufficient  to  warrant  a 
presumption  that  Bryan  GiU  was  dead;  and  that,  even  if 
he  were  to  be  so  presumed,  no  circumstances  were  shown 
such  as  would  create  a  tenancy  from  year  to  year  baween 
the  lessor  and  William  Gill;  and,  therefore,  that  the 
originating  notice  could  not  be  sustained. 

Application  on  behalf  of  the  landlord  to  set  aside 
an  originating  notice  to  fix  a  judicial  rent,  on  the 
ground  that  ofan  area  of  29a.  3r.  20p.,  which  it  included, 
25a.  Ir.  37p.  were  held,  not  from  year  to  year,  but 
under  a  lease  made  on  the  27th  of  April,  1842,  and 
which  was  still  subsisting,  and  that  the  originating 
notice  inaccurately  described  the  lands  as  one  holding 
instead  of  two.  The  lease  had  been  made  for  a  term 
of  21  years  and  the  life  of  Bryan  Gill,  who,  it  was 
deposed,  had  left  this  country  about  the  year  1856. 
It  was  stated,  in  an  affidavit  filed  on  behalf  of  the 
landlord,  that  a  bailiff  on  the  property  had  been  in- 
formed that  Bryan  Gill,  in  March,  1875,  was  a  mate 
on  board  an  American  vessel.  The  affidavit  filed  on 
behalf  of  the  tenant,  William  Gill,  stated  that  Bryan 
Gill  went  to  Steevens's  Hospital  in  Dublin  in  the  year 
1856;  as  he  was  suffering  from  an  affection  of  the 
eyes ;  that  a  member  of  the  &mily  called  some  ver}' 
short  time  after  to  the  hospital,  but  could  learn 
nothing  about  him.  There  were  other  brothers  and 
sisters,  and  none  of  them,  it  was  beUeved,  had  ever 
heard  from  him  since. 

Bewley,  for  the  landlord. — ^The  party  relying  on  the 
fact  of  death  having  taken  place  must  show  it  by  some 
evidence.  It  must  be  shown  that  the  death  took  place 
at  a  particular  time.  The  applicant  is  not  entitled  if 
the  life  is  in  being,  as  he  was  au  elder  brother.  He 
must,  also,  show  when  the  death  took  place,  because  if 
it  only  took  place  a  day  or  two  before  the  pasnng  of 
the  Act  he  would  not  be  a  present  tenant.  If  it  took 
place  since  the  passing  of  the  Act  he  might  be  deem«d 
to  be  a  present  tenant.  If  the  death  took  place  before 
the  passing  of  the  Act,  and  rent  were  paid  subsequently 
to  the  death,  he  might  be  a  tenant  from  year  to  year; 
but  we  do  not  know  whether  this  is  the  case  or  not. 
The  evidence  in  an  ejectment  nndor  7  Wm.  ILL,  c.  8, 
must  be  of  the  most  exhaustive  character  before  the 
presumption  created  by  the  statute  can  be  allowed ;  but 
in  this  case  there  are  other  members  of  the  family  alive, 
and  they  do  not  state  that  they  have  not  heard  from 
him.     On  every  ground  the  motion  must  be  granted. 

G.  MDermot,  for  the  tenant — At  the  end  of  a  period 
of  seven  years,  when  a  party  has  not  been  heard  of,  it 
is  presumed  that  he  is  dead.  That  period  has  several 
times  passed  since  Bryan  Gill  was  heard  of.  It  is, 
therefore,  not  necessary  for  us  to  show  the  time  of  his 
death.  We  admit  that  there  is  no  presumption  that  he 
died  at  a  particular  time ;  but,  if  the  presumption  is 
that  at  the  end  of  the  first  seven  years  he  is  dead,  it 
must  be  presumed  that  he  died  before  the  commence- 
ment of  the  second  seven  years.  The  bailiff 's  state- 
ment is  not  evidence ;  it  is  the  hearsay  of  a  person  who 
does  not  even  make  an  affidavit.* 

[LirroK,  Q.C. — Why  not  get  affidavits  from  the 
other  members  of  the  family  ?] 

•  See  Prudential  Assuranee  Co.  v.  Edmmds,  2  Ap.  Ca. — 
[B.  N.  B.,  Ed.^ 
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That  is  *  matter  for  the  Sab-Commission.  They  will 
go  into  the  case  fally.  It  is  enough  for  us  to  show  a 
right  to  come  in  as  a  tenant  from  year  to  year.  The 
landlord  may,  when  the  case  conies  before  the  Sub- 
Commission,  require  us  to  give  the  most  satisfactory 
evidence  in  aid  of  the  presumption  of  death ;  but  he 
is  not  entitled,  on  a  summary  motion  of  this  sort,  to 
have  a  case,  in  which  the  controversy  is  one  of  fact, 
disposed  of.  The  presumption  here  is  not  one  of  hiw, 
it  is  one  of  fact :  Lapley  v.  Grieraon,  1  H.  L.  C.  498. 
It  is  so  fiu:  in  our  favour,  for  the  Court  has  decided  that 
cases  in  which  the  controversy  is  one  of  fact  shall  go 
before  the  Sub-Commissions.*  Bryan  Gill  was  evidently 
a  delicate  person ;  the  first  thing  we  hear  about  him  is 
that  he  went  to  an  hospital  On  inquiry  at  the  hospital 
•  very  thort  time  after  there  is  no  account  of  him. 

[LdTTOX,  Q.C — That  would  lead  me  to  infer  that 
he  left  perfectly  cured.] 

Hardly ;  but  even  so,  it  is  plain  be  was  dependent  on 
his  family,  for  he  got  £5  on  leaving  home,  and  he  would 
have  been  likely  to  have  wanted  money  after  leaving  the 
hospital ;  and  the  fact  of  his  not  applying  for  money, 
where  the  probabilities  are. so  strong  that  he  would  have 
applied  if  he  were  alive,  is  evidence  of  his  death :  In  re 
JSenderton'*  TVuste,  cited  in  Roscoe's  X.  P.  at  p.  44. 
There  is  a  very  strong  case  where  a  person  bom  in 
1829  went  to  America  in  1853,  and  bad  frequently 
written  home  till  August,  1858,  when  he  wrote  from  on 
board  an  American  warship,  bat  from  that  time  nothing 
was  heard  of  him  except  that  he  was  entered  on  the 
books  of  the  American  navy  as  having  deserted  on  the 
16th  of  June,  1860,  while  on  leave;  and  Gifford,  L.J., 
refused  to  presume  that  he  was  alive  on  the  6th  of 
January,  1861  :  In  re  Phene'i  TrutU,  L.  R.  S  Ch.  139. 

[LiTTOH,  Q.C. — That  only  shows  there  is  no  pre- 
■umption  either  way.] 

There  is  no  presumption  that  the  person  was  alive  in 
January,  1861,  akbou^  entered  as  having  deserted  in 
the  preceding  June.  The  presumption  from  that  case 
is  that  Bryan  Gill  is  not  alive ;  and  the  general 
presumption  from  the  fact  of  his  not  having  been  heard 
of  for  seven  years  is  that  he  is  dead .  There  is  a  twofold 
presumption  against  life,  and  in  favour  of  death. 

[Litton,  Q.C It  must  be  shown  that  he  died  ^iher 

before  the  22ud  August,  1881,  and  that  a  tenancy  from 
year  to  year  was  created,  by  the  payment  and  receipt 
of  rent  under  circumstances  which  would  lead  a  jury 
to  say  there  was  a  tenancy  from  year  to  year  created, 
or  that  he  died  after  the  Act,  so  as  to  bring  you  within 
the  21st  section.] 

There  is  the  strongest  authority  for  holding  the  pre- 
sumption of  death  right  in  this  case.  By  statute  19 
Charles  U.,  c.  0,  s.  2,  in  actions  by  lessor  or  reversioner 
for  the  recovery  of  lands  granted  or  leased  for  lives,  or 
for  years  deto-nunable  on  Uvea,  the  cetbd  que  me  shall 
be  accounted  to  be  naturally  dead  if  they  shall  remain 
beyond  the  seas  or  elsewhere  absent  themselves  within 
the  realm  by  the  space  of  seven  years  together,  and  no 
sufficient  or  evident  proof  be  made  of  the  lives  of 
such  persons. 

[LoTTON,  Q.C. — What  do  yon  say  to  the  evidence 
required  under  the  statute  of  William  III.  ?] 
It  18  the  corresponding  statute  in  Ireland,  and  it  does 
not,  so  fu*  as  we  see,  affect  our  argument.  If  we  ask 
that  death  should  be  presumed,  by  giving  evidence  that 
no  member  of  the  family  has  heard  iW>m  him  for  a 
period  of  seven  years,  we  should  be  allowed  to  do  so 


before  the  SnboCommission.    This  is  not  the  place  to 
decide  the  question. 

Litton,  Q.C In  this  ease,  part  of  the  lands  are  held 

under  a  lease  which  I  most  regard  as  Bubsisting,  nnless 
I  am  bound  to  preanma,  on  the  evidence  before  me,  that 
Brj'an  Gill,  tbe  life  in  the  lease,  has  died.  It  appears 
that  when  tbe  lease  was  made  he  was  a  yoang  man, 
acoording  to  one  statement,  of  twenty.ona  yean  of  sfls, 
and  aooording  ta  another,  of  twenty-four ;  so  that  he 
wonld  now  if  alive  be  about  sixty  years  of  age.  It  is, 
therefore,  quite  within  the  probabilities  of  hnman  exist- 
ence that  be  might  be  alive  and  well  at  this  moment. 
If  be  be  alive,  the  tenant  has  no  olaim  to  the  land  oom- 
prised  in  tbe  lease,  for  his  elder  brother  wonld  then  be 
the  parky  entitled  to  tbe  land.  I  think  the  evidence 
produoed  on  behalf  of  the  tenant  wholly  insnffioieat  to 
justify  me  in  saying  Bryan  Gill  most  be  presumed  to 
have  died.  While  it  is  stated  in  the  affidavit  of 'William 
Gill  that  there  are  brothers  and  sisters  living,  no  affi- 
davit bas  been  made  by  tbe  members  of  the  family 
referred  to;  nor  does  it  appear  what  inquiries  were 
instituted  to  discover  tbe  wheieabonts  of  Gill,  On  the 
other  hand,  it  is  stated  that  in  March,  1875,  he  was 
mate  in  a  sailing  vessel  from  New  Tork.  Bat,  even  if 
I  was  prepared  to  now  presume  the  death  of  Bryan 
Gill  on  the  very  insnffioient  evidence  I  have  referred  to, 
tbe  mere  payment  of  rent  by  William  Gill,  tbe  tenant, 
and  receipt  by  the  landlord,  in  ignorance  of  the  (act 
that  tbe  life  had  dropped,  wonld  not  create  a  tenancy 
from  year  to  year  between  the  parties.  Under  those 
oircnmatanoes  the  originating  notice  should  be  dis- 
missed ;  but  as  Gill  is  admittedly  tenant  from  year  to 
year  of  4a.  2r.  8p.,  with  the  onnsent  of  the  landlord,  I 
shall  make  the  following  order : — The  landlord  so  con- 
senting, let  the  tenant  amend  his  originating  notice  by 
striking  out  of  it  the  26a.  Ir.  37p.  mentioned  in  tbe 
lease ;  and  also,  amend  the  particulars  as  to  tbe  rent 
and  valuation  of  the  lesldus  of  tbe  lands. 

Order  acaordingljf.* 

Solicitors  for  the  tenant:  W.  Kettg  ^  Son. 
Solicitor  for  the  landlord :  West. 


*  See  Moore  v.  Lawhr,  16  Ir.  L.  T. 
Doughtf,  ib.  100— [E.  N.  B.,  Ed.1 


p.  66;  Farrdlg  v. 


LAND  SUB-COMMlSaiOTT. 

(Before  TJi.ick  Boukkb,  Barrister-at-Law,  £.  W. 

O'Bkien  and  W.  Davidson,  Esqra.) 

Cpthbebt  v.  YooMa. 

Jan.  16,  17,  1882 Application  to  fix  judicial  raO-^ 

Agreement  for  a  lease — Land  Law,  Ireland,  Act  (1881). 

A  tenant,  who  alleged  ikat  he  held  from  year  to  year, 
applied  to  have  a  judicial  rent  fixed.  An  agreement  tigned 
hg  both  parties  to  pay  an  inareased  rertt,  and  that  there 
should  not  be  a  reoaluation  for  21  years,  was  produced: 

Held,  that  the  tenancy  continued  to  be  a  yearijf  one,  and 
thai  the  case  shotdd  be  heard. 

Application  to  fix  a  judicial  rent.  The  holding 
consisted  of  104a.  2r.  Sp.,  near  the  city  of  Londoodeny. 
The  rent  was  £132  Os.  9d.,  and  the  Government  valua- 
tion £105.  It  appeared  that  tbe  tenant  held  under  the 
following  (stamped)  agreement : — 

"  Coolkeeragh,  27th  December,  1873. 
"  Sib, — I  agree  to  give  you  up  the  field  called  Gates- 
bum,  containing  31a.  Or.  6p.  statute,  and  also  the 
Woodfield,  containing  6a.  3r.  20p.  statute  measure,  on 
1st  November,  1875,  without  receiving  anjr  compen- 
sation from  you. 

*  See  Com.,  by  tbe  preMnt  writer  (E.  N.  B.),  16  Ir.  L.T.  101, 

et  seq ,  and  caies  there  collected. — ISd  1 
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Adams  v.  Dunsbath. 


[Af. 


"I  alao  agree  to  gire  jroa  an  aclvknoe  of  £30  (thirty 
pounda)  on  my  preaent  holding  under  you. 

"  And  An  adranoe  of  £5  per  annum  on  Wamock'f 

turn,  this  inoiease  to  commence  on  1st  May,  1874, 

with  the  undentanding  that  there  will  be  no  new 

valuation  for  3 1  yean  from  U t  November  1873  (time). 

"  I  am,  dear  sir, 

"  Your  obedieot  terrant, 
"  (Signed)    Datio  CvTHBam. 

'« W.  J.  CoTHBBWr. 
"  V^tneH— GaoBai  Hahha. 

"  I  agree  to  the  above. 

"  (Signed)    B.  J.  C.  TouNo. 

"  Witneis— Gboro«  Hakha." 

Colquhoun,  Q.C.,  for  the  landlord,  applied  to  diamigg 
the  case  on  the  ground  that  the  tenant  held  under 
an  agreement  for  a  lease. 

R.  H.  Todd,  solicitor,  for  the  tenant,  fubmitted  that 
the  agreement  was  merely  one  not  to  raise  the  rent 
during  21  yeaia,  and  that  the  landlord  could  at  any 
time  during  this  period  have  fostained  an  ejectment 
founded  on  a  notice  to  quit. 

Deeiiion  deferred. 

Mr.  Bonau.— The  ftcat  farm  is  not  deaoribad  in  the 
aureamaut  auy  farther  than  "  my  preaaat  boldinK,"  aad 
tbfl  rent  ia  only  atated  as  "an  adTaaoa  of  £30  per 
auDom  on  my  preaent  rent."  The  aeoood  farm  is 
called  Wamook's  farm,  and  the  rant  is  stated  as  •*  an 
advance  of  £5  on  Warnock'a  farm."  It  ia  alao  difficult, 
from  the  dates,  to  know  whether  the  letting  waa  to 
eommenoe  on  the  lat  May,  1874,  or  the  lat  November, 
1878.  I  am  clearly  of  opinon  that  at  the  time  of  making 
tbia  agreement  it  waa  not  the  ioteatioa  of  either 
party  to  create  a  tenancy  for  31  yeara.  bnt  that  thia 
agreement  waa  solely  made  to  prevaut  the  landlord 
inoraaaiag  the  rent  during  the  term  of  SI  yeara,  from 
let  November,  1878.  I  do  not  think  a  court  of  equity 
conld  force  either  party  to  execute  a  leaaa  on  snch  an 
agreement  aa  tbia.  There  is  no  aoffloient  deaoription 
of  the  property  demised ;  there  is  no  abaolute  certainty 
aa  to  the  time  at  which  the  demiae  waa  to  commence ; 
there  ia  no  flxad  rent  to  be  paid,  and  no  mention  of  any 
oovenants  to  be  ioaerted ;  and,  from  the  wording  of  the 
agreement,  neither  party,  at  the  time  it  waa  made, 
oonaidered  it  to  be  an  agreement  for  a  31  yeara'  lease. 
I.  therefore,  decide  that  the  agreement  of  the  37th 
December,  1878,  is  not  an  agreement  for  a  lease,  bnt  is 
only  an  agreement  binding  on  Oaptain  Yonni;,  in  con- 
sideration of  bis  having  got  Glatesham  and  Woodflald, 
not  to  raise  the  rent  on  oortaia  other  farm«  belonging 
(a  Captain  Yonng,  in  the  possession  of  David  Catbberl 
at  the  time  of  the  agreemeat.  Aad  the  only  way,  in 
my  opinion,  that  Oaptain  Yonnij  is  bound  by  the  agree- 
ment is  that  he  will  not  raise  David  Cuthbert's  rent  for 
31  years  from  the  1st  November,  1873.  1,  therefore, 
decide  that  we  can  hear  this  oaae.* 

Solicitor  for  the  tenant :  R.  H.  Todd. 
Solicitor  for  the  landlord :  T.  Chamber*. 


SUPREME  COURT  OF  JUDICATURE. 
COURT  OF  APPBAL. 
(Before  Law,  C,  Mat,  C.J.,  Sir  E.  Sdluvar,  M.R., 
MoBMs,  C.J.,  Paixbs,   C.B.,  Dbast,  and  Fits- 
oiBBoa,  L.JJ.) 

AoAita  V.  DnnaBATa. 

Feb.  10,  II,  15,  28,  1882 JiuUeial  Rent,  deternuna- 

tion  of — Improvements — Predeettnor   in   title — Leeiee 

*  But  tea  Duttedgt  r  Famll,  a>id  Broc  v.  MamutU,  16  Ir  L. 
T.  Bep.  48.~tB.  N.  B.,  Ed.l 


eontimdag  in  occupation  from  year  to  year — CompenstOio* 
by  Landlord— True  value — Pan-  rent-~Appeal-^tatute, 
eonstrudioa  of— Retroactive  operation — L.  fr  ^>  ^^t 
1870,  *.  4—L.  L.  Act,  1881,  f».  7,  8  (9^,  57. 

The  term  "■ia^rovemenU'"  in  the  9th  eub-teetion  qf 
lection  8  of  the  Land  Law  Act,  1881  (44  $■  45  Vie.,  e. 
49),  ha>  the  tame  meaniag  at  in  tection  70  of  the  Land' 
lord  and  Tenant  AA,  1870  (33  >  34  Vic.,  c.  46). 

The  term* '^tenant  or  hi*  predeeestor*  in  title"  inieetion 
8,  tti6-«ec(ibn  0,  of  Ae  Act  of  1881,  have  the  *ame  mean- 
ing atintheltk  tection  i  eU*s.  Mat,  C.J.,  Mobbis,  C  J., 
and  Dbast,  L.J. 

The  provieion*  of  Ae  final  paragraph  of  the  4ah  leetion 
of  the  Act  of  1870,  a*  to  improvement*  made  before  the 
patting  of  that  Ad,  are  (gtplicabte  to  tuch  improvement* 
in  determining  fur  rent  under  the  8th  section  of  the  Act 
0/1881:  diM.  Law,  C. 

The  enjoyment,  during  the  currency  of  a  lecue,  of  un- 
provement*  made  iy  a  tenant  during  it*  *ub-exi*tenee 
doe*  not  constitute  a  eompentatum  by  the  landlord,  tritMn 
the  meaning  of*eclion  8,  mb-etction  9,  of  the  Act  of  1881. 

A  tease  made  before  the  patdng  of  the  Act  of  1870, 
demising  lands,  together  with  all  houses,  edifices,  and 
buildings,  and<^purtenances  thereunto  belonging,  and  con- 
taining th*  tisMi  eovenanti,  prtdude*  the  tenant  from 
being  regarded  as  having  any  interest  in  respect  of  im- 
provements  made  (e.g.,  a  house  bttilt)  before  its  execution, 
m  determining  what  is  the  fitir  rent  of  the  hoUhng,  under 
the  6th  section  of  the  Act  of  1881  :  diss.  Law,  C, 
Sib  E.  Sullivah,  M.K.,  and  PAixsa,  C.B. 

Per  Law,  C.  : — "  Improvements  "  simpb/  mean  tuitdbU 
and  amelioratioe  works  executed  or  done  upon  the  holding ; 
and  no  rent  it  to  be  'imposed  or  made  p<^able  in  respect  ef 
the  yearly  value  of  such  actual  improvement-works  them- 
telvet ;  but,  the  increased  letting  value  of  the  land  bejfond 
that,  tubsequentbf  accruing  to  the  land  in  eonsequenee  of 
the  execution  of  such  works,  may  be  tahen  into  account  Of 
entitling  the  landlord  to  benefit  m  iho  determination  of  th^ 
rent.  "  Predecessors  in  title  "  denote  a  series  of  tenants 
who  have  transmitted  from  one  to  the  other  their  retpeettM 
tenancies  or  titles  to  the  possession  of  a  holding,  whatever 
those  tenancies  or  titles  may  be,  or  whatever  change*  they 
have  undergone.  In  estimating  the  **  interest  of  the  tenant," 
when  determining  fair  rent  under  the  8lh  section  of  the  Act 
of  1881,  not  merely  his  right  to  claim  compensa^um  imdar 
the  4M  section  of  the  Act  of  1870  should  be  taken  into 
account,  but  his  right  to  sell  his  tenancy  as  it  stands,  im- 
provements and  aU,  whether  executed  before  or  after  the 
Act  of  1870,  for  the  best  price  that  am  be  got  for  the 
tame,  under  section  1  of  the  Act  of  1861 ;  white,  if  the 
landlord  seeks  to  exercise  his  r^ht  of  pre-emption,  he 
must  pay,  as  the  "  true  value  "  of  the  holding,  what  it 
would  bond  fide  bring  in  the  open  market,  if  told  to  an 
unobjectionable  purchaser. 

Per  Mat,  C.J. ;-_"  Predecessor  m  tide,"  w&hin  the 
meaning  of  the  Act  of  1881,  does  not  mean  an  antecedent 
occupier,  but  a  previous  tenant  from  whom  the  existn^ 
tenant  derives  his  title  to  the  tenancy.  Upon  an  appeal 
from  the  decision  of  a  sub-commission  to  the  Land  Com- 
mittionert  they  should  form  their  own  independent  jut^- 


Digitized  by 


Google 


eo 


THE  lEISH  LAW  TIMES  BEPORTa 


Ap.] 


Adams  v.  Duksbatb. 


[At, 


«tmt  ^Mn  th»  eoidMct^  w/ikJi  may  not  be  confined  to  thai 
ttiXnrft  \oaa  attduced  m  the  court  below,  a*  the  appeal  should 
It  YtgVarded  ai  a  re-hearing. 

Per  SiR^  S.  SniAirAN, .  M.R. :  —  ^^  ImproeemtnU," 
wiMk  thB  flwonu9  cfike  Act  0/  18S<,  Melton  9  (6),  do€$ 
mot  rtftt  lotht  increated  tettittg  fxilue  of  the  holding  caused 
iy  tkt  making  of  the  improvements,  but  tanply  the  aorkt 
which  have  earned  that  increase,  or  rather  the  interest  of 
th*  tenant  who  mad*  them,  measured  by  the  money  ex- 
ptttdmi  wt  ikem,  as  declared  atid  Hmtteti  by  the  Aals  of 
iK70  Md  1881.  7^  right  of  sal*  given  by  the  Act  ^ 
1681  doeK  not  give  an  absolute  right  to  sell  all  the  tmprdue- 
menb  as  they  stand,  cmd  the  "  true  value  "  n-hich  the  land- 
lord must  pay,  vhen  exercitiag  hit  right  of  pre-emption, 
«  ao(  th*  marktl  value,  but  what,  having  regard  to  th» 
inttreil  of  landlord  and  tenant  rt^peetivelg  tmii«rih6«>de, 
would  lie  the  true  estimate  of  price  la  between  "  them." 

JV  Morris,  G.J. :  While  the  tenant  is  entitled  to  the 
benefit  of  improvements  which  add  to  the  letting  value  of 
the  hotding,  the  inherent  qualities  and  eapadty  of  ikt  itnd 
f^  «ticft  warhs  should  be  laben  into  aontideratioH  in  fimour 
vf  &K  landlord,  whM  Uttermining  a  fair  rent.  The  in- 
Umn  of  the  iMt^rd  it  the  plenary  interest  in  the  holding, 
MM  to  far  a*  the  tenant  establish^,  in  diminuUon,  claims 
under  the  Acts  of  1870  and  1881,  which,  constitsrie  hi* 
iMttrttt,  2'he  mere  abstention  by  the  laiuUordfrom  ownl' 
ing  UmM^^  hi*  legal  righit,  and  aUomng  tit*  temoA  to 
wnjoif  what,  if  the  lamdlord  diose,  h»  hinimlf  might  enjoy, 
aoKHml*  to  a  "  compenmtlan  *  by  the  landlord,  within  the 
meaning  of  the  Act  of  1881,  itction  8  (0^  irrispectiM  of 
threat,  or  italement  to  that  effect. 

iV  Paxx«,  CB.t  " Improvement'^  wMdi  the  eon- 
l^riplatiDn  of  the  Aet  of  IBSI,  seetion  8  (9),  medft  works 
K^icA,  being  suitable  to  the  hoUSng,  add  to  its  letting  oaliu, 
ai  dittin^mshedfrom  the  inereased  lelling  value  itself;  and 
Ike  enjoyment  by  the  tenant  of  improvements  executed  before 
the  paseihg  of  the  Aet  of  1870  cannot  be  excluded  from 
eoutideration  m  determining  fiiir  rent. 

Per  Dbast,  L.J. :  With  respect  to  tktjtting  of  a  fair 
rent  and  Ae  ascertainment  of  compensation  for  improve- 
ments to  tke  imant,  the  Land  (^/mm&gion  has  an  unlittrited 
dtscrerion,  and  no  general  rule  or  prxneipU  should  be  laid 
dawn  by  the  Court  of  Appeal  that  could  or  ought  to  bind 
the  etereiim  of  tket  diieretum. 

'Per  t'lTZQiBBON,  I.,J. :  The  words  *^paid  or  otherwise 
compensated  by  the  landlord  or  his  predeeessor*  «n  title," 
nt  the  Aet  «/  1881,  section  6  CO),  htelude  every  form  of 
recoupment  which  the  tenant  receives,  at  tie  hands  of  the 
landlord,  whether  hy  way  of  cash  payment  or  out  of  th* 
Iqudlord^s  estate^  a*  an  equivalent  for  the  tenant's  in^ove- 
menls;  so,  if  a  landlord  gives  over  to  an  improving  tencmt, 
because  he  is  such,  the  soil  with  all  it*  natural  powers^  at  a 
pHce  to  Jar  beloia  th*  letting  value  of  the  UmdlonCt  interest 
as  to  recoup  the  tenant  for  his  improvemads.  The  deter- 
mination of  fair  rent  w  not  tuck  a  mere  question  of  foitt 
ai  shouH  not  form  the  subject  of  appeal:  Montgomery  \. 
iionlgomery,  14  Ir.  L.  T.  Rep.  S,  applied,  and  contrasted 
unthOrey  r.  Tumbull,  L.  R.  I  H.  L.  A3. 
'^Jjuft,  y.  liarbtrum,  6  Ir.  X,  T.  Sep.  1,  ditmntd. 


Case  stated  by  tlie  Land  Commissioii,  tbe  jodgmenti 
of  which  Court  are  reported  ante,  p.  15  :— 

On  the  17th  of  October,  1881,  the  tenant  (n  ihU 
case  served  the  landlord  with  an  ori^natiAg  notice  ti 
an  application  to  the  Court  of  tbe  Land  Gomntiaion 
to  fix  a  fair  rent  for  his  hohling ;  we  refer  to  this  aodoe^ 
which  bears  date  the  Uth  of  October,  1881.  It 
describes  the  lands  as  the  lands  of  Kildownev,  in  the 
county  of  Antrim,  and  Poor  liaw  Union  of  BaUymens. 
The  other  particulars  as  to  the  holding  stated  in  the 
originating  notice  are  as  follows:— 

Area  in  stafute  measure,     .     .    .    42a.     Ir.  5p. 

Bant  of  holding,  ......    £.36  10s.  Od. 

Gross  Poor  Law  Valuation,    .    ..    £24  lOs.  Od. 

2.  The  application  came  on  to  be  heard  before  a 
Sub-Commission  sitting  at  Ballyraena,  and  duly  dele- 
gated and  authorised  to  decide  the  case.  Tbe  Sub- 
Commission  made  an  order  bearing  date  the  19tli  day 
of  November,  1831,  to  which  we  refer,  fixing  tlu 
judicial  rent  at  the  sum  of  £30  1 6s.  Od.,  and  directing 
tbe  landlord  to  pay  to  the  tenant  the  oosts  of  tha  case. 

3.  By  notice  bearing  date  the  2nd  of  December, 
1881,  to  which  we  refer,  tbe  landlord  stated  he  was 
aggrieved  by  the  above  order,  and  required  the  case 
to  be  re-heard  before  the  three  Land  ComousBioners 
sitting  together.  Accordingly  the  case  was  re-Iieard 
before  us,  the  three  Land  Commissioners,  sitting  to- 
gether in  Belfast  on  the  9th  day  of  January,  1892,  and 
we  by  our  order,  to  which  we  refer,  varied  the  order  of 
the  Sub-Commissioners  so  far  as  regards  costs,  direct- 
ing that  the  parties  respectively  shomd  abide  their  oirn 
Costs  of  the  hearing,  but  affirmed  the  order  of  the  Sub- 
Commission  as  regards  the  judicial  runt  of  £30  15s., 
and  direct«d  that  the  parties  respectively  should  bear 
their  own  costs.  Tbe  facts  are  as  follows  :-r-In  and 
prior  to  the  year  1842,  the  greater  portion  of  the  hold- 
ing in  this  ease,  consisting  of  20a.  2r.  2lp.  Irish  plan- 
tation measure,  eqtuvalent  to  33a.  Ir,'  25p.  statute 
measure,  or  thereaboats,  was  iti  the  occupation  of  a 
tenant  named  James  M^Kce,  who  held  them  as  tenant 
under  the  Earl  of  Moontcasbel,  but  at  what  rent  does 
not  appear.  In  the  year  1842,  the  Earl  of  Moaptcashel 
caused  the  lands  to  be  valued.  They  were  valued 
accordingly  by  valuators  appointed  by  him,  at  the  yearly 
sum  of  £26  1  Is.  6d.  From  the  time  of  the  valuation 
the  rent  £26  lis  6d.  was  paid  by  James  M'Kee  £» 
said  20a.  2r.  2f  p.,  Trish,  for  the  term  of  thirty  years  from 
the  l8t  Nov.,  1845,  at  the  ;|rearly  rent  of  £26  Ms.  6d. 
We  refer  to  this  lease,  which  Was  given  in  evidence. 
James  M'Kee  built  a  house  on  the  holding,  using  ia 
some  degree  for  that  purpose  the  inaterials  or  an  older 
house  previously  existing.  It  did  not  appear  clearly 
from  tne  evidence  at  what  time  M'Kee  erected  the 
house.  By  consent  and  admission  oif  -th^  parties,  we 
state  that  the  houses  was  built  two  years  pefore  the 
existence  of  the  lease ;  but  the  agent  appears  verbally 
to  have  offered  a  lease  prior  to  the  Duilding,  and 
M'Eee  understood  that  he  could  have  4  lease  if  be 
liked.  No  improvements  other  than  thie  ouUding  of  the 
house  were  alleged  to  have  been  made  prior  to  the 
execution  of  the  lease.  By  deed  dated  October, 
1846,  in  consideration  of  the  sum  of  £240,  Jaines 
M'Kee  granted  and  assigned  all  his  eistate  and  in- 
terest in  the  premises  comprised  in  the  lease  to 
John  Adams,  the  father  of  David  Adams  the  present 
tenant.  We  refer  to  this  assignment.  John  Adams 
died  about  thirteen  rears  ago,  and  on  his  dea^'h  th^ 
holding  devolved  on  Dnvid  Adams.  tt.'dUI.  ntiit  appear 
in  what  legal  manner  the  holding  so  dey^lf^j,^ij^  no 
question  wus  raised  on  ihis  point,  an^t  (^  'irM  |W<l>'t«i<l 
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that  all  the  estate  and  interest  of  John  Adams  in  the 
holding  betnine  upon  his  death  legally  vested  in  David 
Adams.  By  deed  of  conveyance  of  30th  April,  1857, 
the  Commissioners  of  Incumbered  Estates  in  Ireland 
conveyed  to  William  Dunseath,  deceased,  the  husband 
of  the  above-named  Jane  Dunseath,  his  heirs  and 
assigns,  the  lands  of  Ealdowney,  subject  amongst  other 
tenancies  to  the  tenancy  created  br  the  said  lease 
of  the  2nd  March,  1846.  There  is  another  lease 
of  the  same  date  and  between  the  same  parties 
mentioned  in  the  schedule  to  the  conveyance,  com- 
prising between  five  and  six  statute  acres  ;  but  this 
case  is  not  conversant  with  the  latter  lease.  William 
Dunseath  died  in  the  year  1869,  and  upon  his 
death  all  his  estate  and  interest  in  the  lands  of  £il- 
downey  became  vested  in  Jane  Dunseath.  John 
Adams  erected  buildings  upon  the  lands  in  addition  to 
those  previously  existing.  The  buildings  so  erected 
by  John  Adams  consist  of  a  boiling-house  and  shed. 
John  Adams  also  effected  improvements  by  reclamation 
of  waste  lands,  by  making  fences  and  drains  and  a  farm 
road.  After  the  death  of  John  Adams,  and  during  the 
currency  of  the  lease,  David  Adams  effected  improve- 
ments on  the  lands  by  reclamation  of  waste  Iamb,  and 
by  making  fences  and  drains.  David  Adams,  from 
Ume  to  time  during  the  currency  of  the  lease,  took  as 
tenant  from  year  to  year  under  Mrs.  Dunseath  certain 
pieces  of  bog,  amounting  together  to  about  nine  acres, 
statute  measure,  at  rents  amounting  in  the  aggregate  to 
£4  lOs.  He  was  in  possession  of  these  pieces  of  bog  at 
the  termination  of  the  lease.  He  also  eiiected  improve- 
ments by  reclamation  of  a  portion  of  these  pieces  of 
bog.  The  lease  expired  on  the  1st  of  November,  1875. 
After  its  expiration  Mrs.  Dunseath  caused  the  premises 
comprised  in  it  to  be  r«-valaed,  with  a  view  to  the 
re-adiustment  of  the  rent.  They  were  accordingly 
re-TiJned  at  the  annual  rent  of  £31  17s.  6d.  The 
Taluer  was  Mr.  Raphel,  who  had  taken  part  in  the 
previous  valuation  of  1842,  and  he  was  examined  as  a 
witness  before  us.  He  stated  that  in  valuing  the  land 
he  took  no  improvemeats  into  consideration,  but  kept 
the  improvements  out.  The  sum  of  £31  17s.  6d.  thus 
ascertained,  and  the  annual  sum  of  £4  lOs.,  paid  for 
the  pieces,  made  tocether  £36  7s.  6d.,  which  rent 
accoraingly  was  paid  from  the  1st  November,  1875. 

_We  do  not  think  it  necessary  to  state  the  conflicting 
evidence  as  to  the  value,  inasmuch  as  this  case  u 
conversant  solely  with  questions  of  law. 

Mr.  Holmes,  on  the  conclusion  of  this  and  some 
other  cases  of  Mrs.  Dunseath's,  whidi  were  also  re- 
heard before  ns,  submitted  to  us  in  writing  certain 
requisitions  in  point  of  law,  to  which  we  reler.  The 
case  therein  mentioned  as  No.  1  is  the  case  of  David 
Adams  tenant,  Jane  Dunseath  landlord,  with  which 
we  are  now  dealing.  As  applied  to  the  present 
case,  his  contentions  were : — "  I.  That  the  landlord 
is  entitled  to  rent  in  respect  of  all  improvements 
made  previous  to  the  expiration  on  the  1st  of  Novem- 
ber, 1875t  of  the  lease  of  1846,  inasmuch  as  such 
improvements  were  not  made  by  the  tenant  or  his 
predecessor  in  title;  or,  if  the  Court  should  refuse  to 
act  on  this  view,  then— 2.  That  the  landlord  is  entitled 
to  rent  in  respect  of  all  improvements  made  during  the 
currencv  of  the  lease,  except  those  made  by  the  present 
tenant  himself,  inasmuch  as  his  predecessors  in  occu- 

Sancy  were  not  his  predecessors  in  titie ;  3.  If  the  Court 
eclined  to  accede  to  requisitions  1  and  2,  then  [a] 
that  the  landlord  is  entitled  to  rent  in  respect  of  all 
improvements  made  prior  to  the  making  of  the  lease  of 
1849;  and  [6]  that  the  landlord  is  entitled  to  somt 


rent  in  respect  of  improvements  made  during  the  cur- 
rency of  the  lease,  on  the  ground  that  (I)  under  the 
final  clause  of  section  4  of  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  some  deduction  mutt  be  made  in 
ascertaining  the  tenant's  interest  in  such  improvements 
from  the  value  thereof:  and  upon  the  fortner  ground 
(2),  that  by  holding  under  lease  he  has  been,  if  not 
altogether,  to  some  extent  'compensated'  for  his  im- 
provements." 

We  declined  to  accede  to  the  requisitions  of  Mr. 
Holmes,  or  to  any  of  them ;  but  on  his  application  we 
agreed  to  state  the  present  case  for  consideration  and 
decision  of  her  Majesty's  Court  of  Appeal  in  Ireland. 

The  questions  submitted  for  such  consideration  and 
decision  are — 

1.  Whether  in  fixing  a  fur  rent  for  the  holding,  the 
landlord  should  be  alfowed  rent  in  respect  of  all  im- 
provements made  previoos  to  the  expiration  of  the 
lease  of  the  2nd  of  March,  1846  ? 

2.  Whether  in  fixing  such  fair  rent  the  landlord 
should  be  allowed  rent  in  respect  of  all  improvements 
made  during  the  currency  of  the  lease,  except  those 
made  by  the  present  tenant  himself? 

S.  Whether  in  fixing  such  fair  rent  the  landlord 
should  be  allowed  any  rent  in  respect  of  all  improve- 
ments made  prior  to  the  making  of  the  lease  of  3nd 
March,  1846? 

4.  Whether  in  fixing  sucht  f  air  rent  the  landlord 
should  be  allowed  any  rent  in  respect  of  improvements 
made  during  the  currency  of  the  lease  of  2nd  March, 
1846,  on  the  ground  that  under  the  1st  clause  of  the 
9  th  section  of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  some  deductions  must  be  made  in  ascertaining 
the  tenant's  interest  in  such  improvements  from  the 
value  thereof? 

5.  Whether  in  fixing  such  fur  rent  the  landlord 
should  be  allowed  tome  rent  in  respect  of  improvements 
made  during  the  currency  of  the  lease,  on  the  ground 
that  the  tenant  by  holding  under  lease  has  been  (if 
not  altogether)  to  some  e;ctent  compensated  for  his 
improvements  ? 

Ta«  Macdermot,  Q-C^  Hdlmu,  Q.C.,  and  Orr,  for  th« 
landlord.* 

Sergeant  HemphUL,  Q.G.,  Pien  fFAite,  Q-G.,  and 
Dodd,  for  the  tenant.* 

Cur.  ado.  vult. 

Jji.vr,  C. — This  ia  a  ease  stated  by  the  Land  Commi*t 
sion  in  reepeot  of  certain  questions  of  law  arising  in  » 
prooeedinii  before  it  for  fixing  the  fair  rent  of  a  tenant's ' 
boldiag,  under  the    8th  seotion  of    the   Land    Law- 
(Ireland)  Act,  1881.    The  facta  of  the  case  as  stated  I9 . 
the  Laud  Commission  are  as  follows :— The  koldjoK 
consists  of  abont  42  acres  of  the  lands  of  Eildowuey,  in 
the  ooonty  of  Antrim,  originally  part  of  the  estate  of- 
Lord  Monntoasbel,  but  now  by  purohassand  subsequent 
devolotion  become  the  property  of  a  Mrs.  Danaeatb. 
In  1842,  some  33  sores,  statate  meaflure,  of  the  present 
farm  wars  held  by  one  James  M'Kee,  but  how  or  at 
whsl  rent  does  not  appear.     In  that  year,  hawevar, 
(1842),  Lord  Monntoashel  had  the  lands  revalued,  and 

*  Reporter  regrets  that  he  was  unable  to  be  present  dorinc 
the  argnmeota.  Neither  was  he  preeent  dnrinic  the  deliveir  m 
the  Ant  portion  of  the  judgment  of  the  Lord  Chaneellor;  b  t, 
through  the  kindness  of  his  lordship  in  directing  that  bia  writtea  ' 
(ndgment  shoald  be  eommnniested  t*  Reporter,  the  notes  taken 
nave  been  suppiementad  and  the  jadgaieat  is  sow  pobliahed  ••. 
txlauo;  and  to  the  Lord  Chancellor,  and  the  other  learned 
judgea,  who  enabled  this  report  to  be  made  tnWy  aathentio^ ' 
Beporter  bega  to  return  the  nioet  gratefal  acknowMgrnenta 
on  bia  own  Iwlialf,  as  well  aa  on  that  of  another  gentleman  on 
the  staff  of  the  Ikish  Law  Timbs  who^  ihnugh  nnable  himaelf 
to  supply  a  full  report,  kindly  rsodered  much  aaaistance. 
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the  rent  flxiid  at  £26  lis.  6d„  wbiob  rent  was  theooe- 
forward  paid  by  tbe  tenant.  It  is  stated  that  a  lease 
vae  verbally  promised  to  H'Kee ;  and  accordingly,  on 
tbe  8nd  March,  1S46,  a  lease  was  ezeoated  to  faim  of 
his  farm,  at  the  rent  already  arranged  in  1842 ;  similar 
leasee  being  exeeatod  on  the  same  day  to  nine  other 
tenants  on  this  same  townland,  all  alike  for  tbe  same 
term  of  thirty  years  from  tbe  let  Norember,  1845.  In 
the  interim,  however,  between  the  revaloation  or 
arrangement  of  tbe  new  rent  in  1842  and  tbe  actaal 
ezeoation  of  the  lease  on  the  '2  ad  March,  1846,  M'Kee 
re-bnilt  the  dwelling-bonse ;  and  this  partioalar  "  im- 
provement "  raises  one  of  the  questions  in  the  present 
oase.-  M'Eee  having  got  the  lease  in  March,  sold  the 
farm  to  John  Adams  in  the  following  October  for  £240, 
(he  MsigotaeDt  being  dated  the  87th  October,  1846. 
John  Adams,  having  thas  bonght  the  farm,  proceeded 
to  make  farther  improvements  theteob.  He  erected 
certain  baildioga,  reolaimed  waste  land,  made  fences 
and  drains,  and  also  a  farm  road.  He  died  about  the 
year  1869,  and  the  farm  then  vested  in  bis  son  David 
Adams,  the  present  tenant.  Meanwhile,  in  the  year 
1851,  the  Monntoashel  estate  was  sold  by  the  Com- 
missioners for  the  Bale  of  Inoambered  Estates,  and 
the  townland  of  Kildownay  being  purchased  by  a  Mr. 
Danieath  was  conveyed  to  him  by  a  deed  dated  the 
80th'  April,  1861,  sabjeot,  of  course,  to  the  existing 
leases  and  tenanolea  as  speoffled  in  the  schedule ;  torn- 
ing  to  wfaieh  we  find  a  number  of  leases  dated  the  2nd 
Marob,  1846,  and  amongst  them  this  particular  lease, 
refened  to  as  then  vested  in  the  representative  of 
James  M'Kee.  Mr.  Dnnseath  died  in  1869,  and  the 
property  so  purohased  by  him  thereupon  vested  in  his 
widow,  Mrs.  Dnnseath.  David  Adams,  who  about  the 
same  time  succeeded  bis  father  in  the  leasehold,  made 
further  improvements  on  the  farm.  These  improve- 
ments consisted  of  reclamation,  and  the  making  of  new 
fences  and  drains.  He  also,  from  time  to  time  before 
the  expiration  of  the  lease,  took  from  Mrs.  Dnnseath, 
as  yearly  tenant,  some  pieces  of  bog  adjoining,  I  suppose, 
kis  leasehold,  the  quantity  being  in  all  about  nine 
•tatnte  acres,  and  tbe  rents  amounting  in  the  aggregate 
to  £4  lOt,  Some  parts  of  this  bog  land  also  be  is  stated 
to  bav«  reolaimed.  The  lease  expired  on  the  Ist  Nov- 
ember, 1876 ;  and  thereupon  Mrs,  Dnnseath  had  the 
lands  comprised  in  it  revalued,  and  a  rent  of  £31  17b.  6d. 
assessed  on  it.  This,  added  to  the  £4  10s.,  tbe  rent 
of  the  bog,  made  the  rent  of  the  whole  amonnt  to 
£86  7b.  6d.,  whlofa  the  tenant  bas  hitherto  paid  accord- 
ingly, but  now  seeks  to  have  reduced,  as  not  being  a 
fair  rent  under  all  tbe  cironmstances  of  the  case. 

The  ease  was  beard  by  three  Assistant  Commissioners, 
who,  by  their  order  of  the  19th  of  November,  1881,  de- 
termined that  tbe  fan:  rent  of  the  holding  was  £30  15s. 
From  this  decision  both  tenant  and  landlord  appealed 
to  the  Land  Commission  itself,  who  reheard  the  case 
on  the  9tb  of  January.  On  tbe  occasion  of  this  rehear- 
ing, Mr.  Holmes,  as  connsel  for  the  landlord,  submitted 
certain  requisitions  to  tbe  Commission,  calling  on  them 
to  decide  as  matters  of  law : — "  1.  That  the  landlord  is 
entitled  to  rent  in  respect  of  all  improvements  made 
previons  to  tbe  expiration  on  the  1st  of  November,  1676, 
of  tbe  lease  of  1846,  inasmuch  as  such  improvements 
ware  not  made  by  the  tenant  or  his  predecessor  in  title ; 
or,  if  the  Court  should  refuse  to  act  on  this  view,  then, 
S.  That  the  landlord  is  entitled  to  rent  in  respect  of  all 
improvements  made  daring  the  cnrrency  of  tbe  lease, 
•xeept  those  made  by  tbe  present  tenant  himself,  inas- 
much as  his  predecessors  in  oocapanoy  were  not  bis 
predeosssors  in  title.  8.  If  the  Ooort  declined  to  aooede 
to  requisitions  1  and  S,  then  [a]  that  the  landlord  is 
entitled  to  rent  in  respect  of  all  improvements  made 
prior  to  tbe  making  of  the  lease  of  1846 ;  and  [b]  that 
the  landlord  is  entitled  to  soim  rent  in  respect  of  im- 
fnovements  made  during  the  ounenoy  of  the  lease,  on 
the  ground  tfaat  (1)  under  the  final  clause  of  section  4 
tit  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  some 


deduction  mutt  be  made  in  ascertaining  tbe  tenant's 
Interest  in  such  improvements  from  the  value  thereof; 
and  upon  the  further  ground  (2),  that  by  holding  under 
lease  he  has  been,  if  not  altogether,  to  some  extent 
*  compensated '  for  his  improvements."  The  Commi»- 
slooers  declined  to  aooede  to  these  requisitions,  or  any 
of  them ;  bnt  on  the  application  of  Mr.  Holmes,  si 
ootmsel  for  the  landlord,  they  agreed  to  state  tbe  facts 
of  the  oase  and  submit  his  propositions  for  the  oon- 
siderstion  and  decision  of  this  Conrt.  Tbe  qnsslions, 
accordingly,  with  which  tbe  presento  ase  oondndes  ate 
merely  Mr.  Holmes'  requisitions  in  an  Intertogative 
form.  Now,  however  well  adapted  tbe  requisitions  wen 
for  their  original  purpose,  they  are  exoeedingly  diffionlt, 
if  not  practically  impossible,  to  answer  clearly  when 
thns  turned  into  qnestious.  Borne  of  them  propose  a 
single  legal  question  as  applied  to  different  states  of 
facts ;  and  in  short  any  precise  answer  to  them  would 
reqnire  so  many  qnalifioatione  and  distinctions,  that  we 
have  thought  it  better  on  tbe  whole  to  extract  tor  our- 
selves and  answer  tbe  purely  legal  questions  whioh 
arise  in  the  case  as  stated,  leaving  the  Land  Commis- 
sion to  apply  our  answers  to  the  facts  as  they  have 
already  been,  or  may  hereafter  be,  found  by  them. 

The  questions  of  law,  then,  wbiob  appear  to  be 
presented  by  the  case  are  these : — 

I.  What  is  the  meaning  of  the  word  "improvements" 
in  the  9th  sab-seotion  of  section  8  Of  the  Land  Law 
Act,  1881  r 

li  Has  the  expression  "his  predeosssors  id  title," 
as  applied  to  the  tenant  in  that  sub-section,  the  same 
meaning  as  in  the  7th  section  of  tbe  Act ! 

HL  Are  the  provisions  of  the  final  paragraph  of  the 
4th  section  of  the  Land  Aot  of  1870  (as  to  a  tenant 
claiming  compensation  for  improvements  made  before 
the  passing  of  that  Aot)  applicable  to  such  improve- 
ments in  determining  what  is  a  "  fair  rent "  andier  the 
8th  section  of  the  Act  of  1881 1 

IV.  Where  a  tenant,  holding  by  lease,  makes  improve- 
ments, is  enjoyment  thereof  by  him  or  his  snooesBon 
during  the  residue  of  the  lease  "  compensation  by  the 
landlord,"  within  the  meaning  of  the  9tb  sab-s6ottoo  of 
section  8  of  the  Aot  of  1881  7 

V.  Does  the  lease  of  the  2nd  March,  1846  (Lord 
Mountcashel  to  James  M'Eee),  preclude  the  tenant 
from  being  regarded  as  having  any  Interest  in  respect  of 
tbe  Improvements  made  (that  is,  the  bouse  built)  before 
tbe  execution  of  that  lease,  in  determining  what  is  the 
fair  rent  of  the  holding,  under  the  8th  section  of  the 
Act  of  1881  ? 

We  think  tfaat  distinct  answers  to  these  several 
questions  will  practically  solve  all  the  legal  difBcnltlea 
presented  bv  the  case.  Before  proceeding,  however, 
to  answer  we  questions,  it  is  necessary  to  notice  one 
important  matter : — Tbe  case  does  not  state  that  the 
holding  of  David  Adams  is  subject  to  the  Ulster 
Tenant-right  custom ;  and  therefore  we  must,  for  oar 
purposes,  assume  that  the  tenant  is  not  entitled  to  the 
benefit  of  that  custom.  This,  indeed,  is  sabstantially 
implied,  as  well  by  the  questions  originally  proposed  to 
ns,  as  by  those  which  we  have  framed  tor  ourselves ; 
for  tbe  doctrine  of  SoU  v.  SarberUm  (6  Ir.  L.  T.  Eep.  1, 
Ir.  B.  B.  &  L.  App.  12),  and  that  Class  of  eases,  has 
never  caused  any  difficulty  with  respect  to  on  Ulster 
Tenant-right  holding.  The  tenant  of  snob  a  holding 
has  always  had  the  right  to  sell  it  as  it  stood,  with  its 
improvements  on  It^  and  never  thought  of  claiming 
compensation  for  them  from  the  landlord  nudar  section 
4  of  the  Act  of  1870.  On  the  other  hand,  any  landlord 
insisting  on  rent  in  respect  of  improvements  made  not 
by  himself,  but  by  the  tenants  for  the  time  being, 
whether  holding  under  one  oontinaons  tenancy,  or 
nnder  distinot  snocessive  tenancies  transmitted  from 
one  tenant  to  another,  has  always,  I  apprehend, 
been  dealt  with  as  infringing  on  the  custom  by  thas 
demanding  what  was  unreasonable  and  unfair.  Our 
answers,  therefore,  to  the  queatioBS  in  this  case  mutt 
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not  be  teken  as  applicable  to  ao  Uletet  Xenaot-rjobt 
bol^Dgi  bat  only  to  one  snbject  to  tbe  general  law. 

The  qaestiona  I  shall  now  endeavour  to  auswer  as 
dearly  as  I  can  :— As  to  the  first — viz.,  the  meaning  ol 
tbe  word  "improyements,"  Id  the  9bh  sab-seotion  of 
•eotioo  8  of  the  Land  Law  Act  (Ireland),  1881,  there  is 
I  apprehend,  little  room  for  oontroversy.  The  Act 
of  1881,  provides  (section  £7)  that  any  words  or  ex- 

Sreasions  not  defiued  by  that  Act,  but  which  are 
eflned  in  tbe  Land  Act  of  1870,  shall  have  the  same 
meaning  as  in  the  latter.  Now  tbe  word  "  improve- 
ments "  is  not  defined  in  the  Act  of  1881,  bat  is  in  the 
Land  Act  of  1870.  Aooordiogly,  taming  to  the  Act  of 
1S70,    we   find    it  there    declared   (section    70)    that 

("improvements"  shall  mean  "(I),  Any  work  which, 
being  exeoated,  adds  to  the  letting  valae  of  the  holding, 
on  which  It  is  executed,  and  is  suitable  to  saoh  holding ; " 
also  (3),  "Tillages,  mannres,  or  other  like  farming 
works,  the  benefit  of  which  is  anexhaasted  at  the  time 
of  the  tenant  qaittlng  his  holdiog."  In  the  Act  of 
1:881,  therefore,  aa  well  as  in  the  Act  of  1870,  we  mast 
interpret  the  word  "improvements "as meaning  simply 
\l  Bnitable  and  ameliorative  works  exeoated  or  done  npon 
j  the  holding.  Being  snitable  and  ameliorative,  they  of 
oonrse  increase  its  letting  valae  ;  but  the  works  are  one 
thing  and  the  increased  letting  valae  another.  The 
works  exeoated  by  the  tenant  are  wholly  his,  and  are  to 
be  completely  protected  and  secured  against  confiscation 
whether  by  imposition  of  rent  on  them  or  otherwise. 
Bat  so  far  as  those  works  may  have  brought  oat  latent 
powers  and  oapaoitlea  of  the  land,  and  so  increased  its 
letting  value,  tbat  increased  valae  does  not  neoessarily 
belong  to  the  tenant.  I  say  necessarily,  beoaase  whilst 
there  are  many  cases  in  which  the  increased  yearly 
value  woold  be  no  more  than  a  fair  return  for  tbe 
tenant's  oatlay  in  effecting  the  improvement,  as  in  tbe 
oasa  of  permanent  huildings,  and  in  many  kinds  of 
leolamatioo,  there  may  still  be  cases  (as  mentioned  by 
Mr.  Butt  in  his  Treatise  on  the  Act  of  1870,  at  p.  128), 
in  which  the  increase  of  yearly  valae  is  so  greatly  in 
excess  of  the  most  liberal  allowance  to  the  tenant  in 
reepeot  of  his  improvement-works  that  the  landlord,  in 
the  ascertainment  of  a  fair  rent,  is  justly  entitled  to 
have  some  share  of  that  increased  yearly  value.  In 
my  opinion,  therefore,  the  negative  provision  contained 
—II  fn  sub-section  9  of  the  faicj:^iLx}aase  (seoiion  8)  of  the 
Act  of  1881,  that  "  No  rent  shall  be  allowed  or  made 
payable  in  respect  of  tenants'  improvements,"  secures 
against  tbe  Imposition  of  any  rent  only  the  improve- 
ment-works, that  is,  their  yearly  value,  leaving  any 
increased  yearly  vtJue  beyond  that  to  be  dealt  with 
under  the  earlier  part  of  section  8,  as  may  under  all  the 
olrcomstaooes  of  tbe  oase  be  oonsidered  just  and  fair 
between  tbe  parties.  For  it  should  be  observed  that 
thoagh  tbe  absolute  prohibitioa  of  charging  rent  con- 
tains in  this  9th  sob-section  is  thus  limited.  It  by  no 
means  follows  tbat  the  rent  is  to  be  charged  on  all  out- 
side the  scope  of  tbe  prohibition.  That  is  a  matter  for 
the  Comftiissioners  in  the  exsroise  of  their  disoretipn, 
sod  having  regard  to  what  may  apjwar  to  them  to  be 
just  and  right. 

As  to  the  second  question,  that  fs  to  say.  What  is  the 
meaning  of  tbe  expression  "tenant,  or  bis  predecessor 
In  title  "  as  used  in  tbe  9th  Bub-seotion,  I  concur  with 
Mr.  Justice  O'Hagan  in  holding  that  its  meaning  is  the 
same  there  as  in  the  preceding  section  7.  That  section 
plainly  was  inserted  to  remedy  the  mischief  and  in- 
justice often  oaused  by  the  strict  interpretation  of  those 
words,  which  require  not  merely  tbat  one  tenant  should 
derive  title  from  another,  bat  tbat  tbe  title  or  tenancy 
kself  should  remain  identically  tbe  same  tbroughoot ; 
tbe  necessary  conseqaenoe  being  that  on  any  change 
whatever  of  the  tenancy,  the  tenant's  property  in  his 
Improvements,  whether  made  by  himself  or  by  those 
from  whom  be  derived  his  original  interest,  was,  in 
•ffeot,  transferred  to  tbe  landlord,  without  any  consider- 
ation being  given  for  it,  and  in  fact  without  any  such 


result  beiog  contemplated  or  desired  by  either  party* 
The  7th  section  of  the  Act  of  1881  removes  this 
technical  objection  to  a  tenant's  claim  to  compsosation 
for  improvements  made  before  the  supposed  change  ia 
the  tenancy,  leaving  it  to  the  Court,  in  adjudicating  on 
the  claim,  to  take  into  consideration  all  the  oiroam> 
stances  under  which  the  change  of  tenancy  or  tenants 
took  place,  and  admit,  reduce,  or  disallow  the  claim,  as 
it  may  deem  just.  This  is  the  snbstantial  effect  of  the 
clause.  But  for  our  preseut  purpose  it  is  even  more 
important  to  observe  the  language  by  which  this  is 
done.  [His  Lordship  here  read  the  1st  paragraph  of 
section  7].  It  will  thus  be  seen  that  the  preceding 
tenants  who  are  supposed  to  have  made  improvements 
under  determined  and  extinct  tenancies  are  called  by 
the  atatate  '■  the  predecessors  in  title "  of  the  aotnai 
tenant,  holding  by  a  new  tenancy  sinoe  created.  The 
expression,  therefore,  being  used  to  describe  these 
preceding  tenants  who  held  not  by  the  now  existing 
title,  but  by  other  titles  since  determined,  and  replaced 
by  the  new  title  of  the  aotnal  tenant,  it  is  manifest  that 
in  this  section  the  old,  strict  technical  interpretation, 
reqairing  the  "  predecessor  in  title  "  to  be  predecessor 
in  the  lame  title,  must  be  rejected,  and  the  expression 
be  taken  to  be  here  used  by  the  legislature  in  a  less 
technical  and  wider  sense,  as  simply  denoting  a  series 
of  tenants  who  have  transmitted  from  one  to  tbe  other 
their  respective  tenancies  or  titles  to  the  possession  ot 
a  holding,  whatever  those  tenancies  or  titles  may  he, 
or  whatever  changes  they  may  have  undergone.  Ro  b 
that  the  legislature  not  only  remedies  the  evil  caused  \ 
by  tbe  former  teobnical  and  strict  oonstruotion  ot  the 
expression  in  the  4tb  and  6th  sections  ot  the  Act  ot 
1870,  but  itself  gives  an  illustration  of  bow  it  means 
the  expression  to  be  interpreted,  at  all  events  in  this 
Act  of  1881,  by  using  the  words  predecessors  in  title  to 
describe  a  line  of  tenants  preceding  each  other  in  the 
same  farm,  though  by  different  titles  or  tenaaoies.  I 
Such  then  being  tbe  plainly  declared  meaning  ot  tbe 
expression  "predecessors  in  title  "  in  this  7th  section, 
it  follows,  I  think,  according  to  the  well-settled  rules  of 
interpretation,  that  we  ought  to  regard  it  as  having  the 
same  meaning  in  the  few  other  places  where  it  oocars 
ia  this  statute.  *'  It  is  a  sound  rule  of  oonstruotion," 
to  bcwrow  the  language  of  one  of  the  Judges  of  the 
English  Court  of  Exchequer  in  Courttttdd  ▼.  Legk  (L.  R. 
i  Ex.  130),  "  to  ^ve  the  same  meaning  to  the  same 
words  oocnrring  in  different  parts  ot  an  Act  ot  Parlia- 
ment or  other  document."  "  I  do  not  consider,"  says 
Turner,  L.J.,  in  Re  Nattonal  Savingt  Batik*  Anociation 
(1  Ch.  App.  649;  "  that  it  would  be  at  all  consisteot 
with  the  law,  or  with  the  course  of  tbe  Court,  to  pot  • 
different  construction  upon  the  same  word  in  different 
parts  of  an  Act  of  Parliament,  without  finding  some 
very  clear  reason  for  doing  so."  **  We.  disclaim 
altogether,"  says  Lord  Denman  (JZegr.  v.  Poor  lax  Com- 
misnonera,  6  Ad.  &  E.  68),  "  the  assamption  of  any  right 
to  aseign  different  meanings  to  tbe  same  words  in  an 
Act  of  Parliament,  on  tbe  ground  of  a  supposed  general 
intention  in  the  Act.  We  find  it  neoesaary  to  give  a 
fair  and  reasonable  construction  to  the  langoage  used  by 
the  legislature ;  but  we  ace  not  to  assnme  tbe  unwarran- 
table liberty  of  varying  tbat  oonstruotion  for  the  purpose 
of  making  tne  Act  eoosistent  with  any  views  of  our  own."  ' 
Now,  it  is  to  he  observed  that  throughout  this  long 
statute,  cousisting  of  62  sections,  the  expression  "  pre- 
decessors in  title  occurs  in  only  six  places,  and  that  in 
aU  but  one  of  these  it  is  nsed  in  connexion  with  the 
ownership  of "  improvements  "  on  a  holding,  and  nothing 
else.  It  occurs  twice  in  the  1st  section,  which  gives 
the  general  right  of  sale — viz.,  in  the  6th  and  8th 
sub-sections.  It  is  nsed,  as  we  have  seen,  in  the  7th 
section,  and  it  is  nsed  again  in  the  8th  (or  fair  rent) 
section,  vi&,  in  sub-sections  4,  9,  and  10,  and  in  all 
alike,  as  I  have  said,  except  the  last,  in  a  similar 
connexion.  Why  then  is  it  not  to  be  understood  in  the 
same  untechnical  and  popular  sense  throughout  f  and 
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«8poc{»ny  srby  are  vre  to  interprat  it  la  the  9A  sob- 
suotton  of  the  dch  olatisa  dlffareDtly  from  «rhat  we 
neceftsarily  do  io  tbe  preoe<liag  section,  both  of  which 
are  plaialy  in'ended  to  seoare  the  tenant's  interest  ia 
h(a  improvementar  It  appears  to  me  that  not  only 
woald  this  be  to  act  in  dtsrogard  of  the  settled  roles  of 
eonstrDotioo  to  which  I  have  referred,  bat  also  contrary 
to  the  plain  object  of  this  enactment,  and  the  simple 
Jastieeof  thecase.  The  tenant's  rifjht  to  improvements, 
whether  made  by  himself,  or  pnrehased  or  otherwise 
acquired  by  him,  being  admittedly  preserved  and  seoored 
by  the  7th  section,  notwitbstandini;  aiy  each  ohan^  o( 
tenancy  or  tenants  as  there  described,  it  seems  bat 
a  mere  corollary  to  provide  that  this  right  shall  not 
be  eaten  away  by  any  fmposftton  of  rent  on  those 
Improvements.  Besides,  for  the  purposes  of  this  sab- 
section,  what  distinction  can  be  (airly  made  bettMen 
the  cane  of  improvements  transmitted  thwof^h  a 
series  of  ^'predaeessors  in  tlie  same  title,"  and  tftoie 
transmitted  throt^h  "predecessors  io  different  titles," 
but  seonred  to  the  present  tenant  by  section  77  Bot 
there  are,  as  it  appears  to  me,  otber  and  strong  rsasotts 
tor  reading  the  words  in  their  aDtaohnioal  and  popalar 
MDse.  In  whatever  way  we  interpret  them  ae  applied 
to  the  tenant,  we  mnst,  I  apprehend,  interpret  them  in 
a  similar  way  aa  applied  to  the  landlord.  If  the  words 
to  the  tenant's  case  inclade  only  those  who  preceded 
hipi.  In  his  present  estate  or  tenancy,  how  can  a  deeeased 
landlord  tenant  (or  life  be,  with  any  propriety  or 
oonsistency,  regarded  as  the  predecessor  »it  tule  of  the 
remainderman  ?  Or  take  the  case  of  a  property  settled, 
as  is  very  generally  the  ease,  sqbjeot  to  a  mortgage. 
The  tenant  for  life  of  the  equity  of  wdetnptloa 
being  in  possession,  pays  the  oocnpying  tenant  for  Ma 
improvements,  and  dies.  The  mortgagee  then  feveoloses 
the  eqaity  of  redemption  and  sells  throngh  the  Oenrt, 
or  sells  nnder  his  power  of  sale.  Is  the  pnrehaser 
entitled  to  treat  the  eqnitable  tenant  for  life,  who 

J  aid  ^or  the  improvements,  bat  whose  estate  is  since 
eterminad,  as  his  predecessor  in  title?  How  eab  lie 
be  so,  if  we  insist  on  the  old  tochnieal  interpretation  of 
the  same  words  as  applied  to  the  tenant  in  the  previous 
line  of  the  same  snb-seotion  ?  Again,  let  as  torn  to  one 
of  the  earlier  places  in  which  we  find  this  espressicii. 
gab-section  8  of  tiie  'first  olaaso  makes  proviaioti  for 
cases  in  which  permanent  improvements  have  been 
Made  by  the  landlord  or  his  predecessors  ia  title  (solely 
or  by  him  or  them)  jointly  with  the  tenant  or  his 
predecesaors  in  title.  Now,  snppose  a  landlord  tenant 
foe  life  of  a  settled  estate,  and  his  tenant  lessee  for 
years,  join  in  exeonttng  some  permaneat  improvement 
00  the  holdtog.  The  landlord  tenant  for  life  dies. 
The  tenant's  lease  expires ;  bat  the  landlord's  sooeesser, 
seeing  the  tenant  an  Indnstrioas  and  thriving  maa,  lets 
him  remain  on  in  his  boldini;  as  before,  or  perhaps  gives 
him  an  additional  piece  of  land,  throwibg  all  into  one 
tenancy,  at,  of  course,  an  increased  rent.  The  tenant 
then  dies,  leaving  everything  on  the  farm-  to  bis  sob, 
Who  proceeds  to  sell.  Assoming  tbe  snb-seotion  to  be 
brought  into  operation,  and  all  iotetests  in  the  im- 
provements to  DC  sold,  is  the  landlord  remaioderman 
to  be  held  entitled  to  their  entire  proeeeds,  on  the 
groaud  that  the  deceased  tenant  for  life,  who  joitied  the 
tbev  ocoi^pying  tenant  ia  making  the  improvemeiits, 
was  hu,  the  remainderman's  predecessor,  eat  that  the 
occopyipg  tenant  who  joined  that  tenant  for  life  in 
making  them  was  not  the  predecessor  of  fais  son  to 
whom  he  left  tbe  farm?  Barely,  we  cannot  rightly 
oonstroe  an  Act  of  Parliament  ia  this  fashion.  All 
these  diffioalties,  howevet>->aod  more  might '  be  sog- 
geuted— will  be  at  once  avoided  if  we  take  the  expression 
"  predecesor  in  title  "  as  applied  to  t>otb  tenant  and 
landlord  alike,  to  be  ased  in  an  unteohnioal  and  popalac 
tense,  aa  nut  necessarily  involving  the  idea  of  one 
single  estate  contiatiing  nnbroken  and  andetermined, 
thruughnat  the  whole  line  of  soeeassioa,  bat  as  de- 
noting in  one  case  tbe  substantial  devolatkm  of  title 


to  the  re^nraioa,  aad  <■  t)k«  other  tfce  ■abstaatial  ■^eivp' 
lotion  of  title  to  th«  pesMssion  (tom  fredseassor  ta 
saecesser.  These,  however,  I  reta  to  oBl^  aa  oaboidiary 
or  oonflrmatoty  argamsate.'  I  llaM  ny  deeisieo  maiuly 
oo  the  implied  deolaraMoa«(  ttua  legistatars -ia  the  T4ii 
sectioa  e(  this  0tata<te,  that  it  nsM'tlM  expreenioo  ast 
in  the  sense  in  whieh  it  Waa  tatM^Mted  ia  RoU  «. 
Harberlon,  and  other  oases,  bat  ia  the  wtteehBical  anA 
wider  sense  I  have  indieatad ;  and  having  thna  ones 
ascertained  the  msaniag  of  the  ezprsssioB  from  tbe  Aot 
itself,  I  read  It  in  the  same  seaae  throoglioat :  in  tlis 
1st  and  8th  seotioas,  as  well  *a  io  the  7th— 4uafr  eo  all 
the  more  readily  beoanae  I  tbos  have  tha  sdaafaistion 
of  knowing  tttat  saoh  ooastvaetion  renders  tiie  Aot 
conelstent  with  itself  and  With  jostioa,  aad  that  at  «11 
events  I  am  not  iaterprating  tha  aaaae  warda,-  wImo 
repeated  in  the  same  olaoae,  as  meaning  osa^iog-iac 
the  laadiocd,  and  aaetlMr  for  the  tvaaat. 

As  to  the  Srd  'questiOD—vlz,,  wliather  tbe  iwoviuio— of 
the  floal  paraglpaph  of  the  4«h  aeotle*  -ot  the  Aot  Mt 
1870,  OB  to  a  tenant  claiming  oompeaaatioti  tor4my«»*> 
OMots  made  before  the  Aot,  are  now  Applicable  ia  dr*> 
fesrmiBtag  wliat  is  a  *■  fair  fab"  ander  tba  8th  saetlBa 
of  the  Aot  of  1881, 1  a«a  of  c^oloa  that  ttiey  aaaaotao 
appliaable,  aad  that  «•  two  gtoaada.  Ia  the  first  ^ae*, 
it  appears  to  me  that  to  treat  ehaaa  pjoTtsioBgaa  mp- 
plioabl»  to  this  pnxiesa  of  fixing  a  faie  i«otv.'«nd  oMsor 
to  the  landlord  any  rest  in  rtapaot  «f  improTauaota 
made  by  the  tenant  before  febetst  ot  Angost,  1870,  is 
direetly  and  esplioitlytttohibited  by  tbaStli  sob-aeotiaa 
■of  tbe  8th  elaase.  tt  is  said  tfawt,  ia  having  rsBsid,  to 
'the  intevesta  of  th*  landlonl  and  taoaat  cespaotivaly, 
aa  directed  by  the  1st  eab-«aaiio»  of  tin  olaosa,  Che 
landlord  showd  be  credited'  wttb  the  abatameot  from 
the  aotaal  ppeseot  valoa  of  theaa  lmpco««maotB,ito 
Which  the  tenaoi  woald  haws  to  aabmit^  if  he  wore  pcD> 
oeeding  against  the  laudlord  ander  the  4th  aeotioB  of 
the  Aot  of  1870.  Bat  this  is  not  a  proceeding  nodar 
that  enao'ment;  and  moreover,  this  geoaial  direetiaa 
that  the  Coart,  in  fixiag  fair  real,  ahalt  faaiva  '*  refiard 
to  the  infeensst  of  the  laiadiotd  and  tenant  raspeotivoly, 
and  consider  all  the  oircustonesa  «f  the  ease,"  it,  .it 
seems  to  mo,  designedly  ooatfolied  and  explained  by 
the  speeiflo  ptovlaion  of  the  9th  aabijeetion,  srizieh 
enacts  that  no  rent  shall  be  allowed  ot  made  layoMe 
in  reepeotof  any  iupfOMmenta  whatever  helangfag  to 
the  tenant.  If  it  had  been  Intendnd  dwit  .aome -oBot 
might  be  «llosMd  in  raspeot  ot  imfNavamanta.aaada 
befora  the  passing  ot  the  Act  of  ISfO,  there  tsonid  «^- 
-  tainly  hava  been  an  exeoption  or  ^aitftoation  to.itkat 
effeot  tntrodooed  -ittto  ifai«  swebpingprifliibiidon..  .sSk* 
pressed,  however,  at  it  is,  I  find  it-iaapbsiibis  ia.gfve 
It  any  oonatniettaii  wtiieh  would  ahow  al  rant  hajng 
ohar^  in  risspaet  of  these  any  moni'.tlan.'otlMeiai- 
pn><Mmeats,  Batthera  is  anotlMr  ssaaon,  also,  ndiioh 
weighs  with  me.  I  havealceady  obtersed,  whoa  nisr- 
ring t« the oaaaof an  Uiater  Xenan»-right heidiag, that 
the  Clstsr  tenant  with  bis  oatcom  iM^'noidMng.tado 
with  the  4th  seotion  of  tbe  i  it  of  1890,  ■«  naytof  .4ta 
qnatffloationa.  His  right  was  to  aalt  his  hnldingvim- 
Movements  aad  all,  and  that  fer  hi»  own  afaaeltrtn  me. 
It  was  neter,  as  far  «■  I  knew,  oontOMUd  ;with  raopeot 
to  each  a  hoiding,  thu  tiia  laadloid  eoalA  iaii(rnsih>tac 
increased  rent  in  nspeot  of  inipMvm<>its''ma«B.ha^re 
1870,  aad  sabseqaently  en^yed,  «n  the  gaoond  that  it 
tbe  tenant  liad  t>ee»  oUiaiittx«ampensatiott-fi»m.him 
onder  section  4  of  the  Aot  otlSVft  (which  he. oarer  .did), 
tbe  landlord  could  have  Insistadati  having,  aomn  ahata- 
meot  from  tike  real  value  of  thoae  impravamenta,  he- 
oaase  of  the  tenant's  oajoymeat  ot  tbetn.  Ham;  it 
appears  to  tne  that  by  the  let  etnaaa  of  tbe  Act  at  1881, 
all  tsDantstbpoaitiMat  Ireland  are  in  this  reaj^aakpUoed 
ia  practically' tiie  sante  position  aa  the  Ulster: taannt. 
By  that  oUase  itia  eBaatsd  tha*  "  the  tanisnt  tbr  tbe 
time  being  ot  every  hoiding  imay  sell  hia  tenaaay.'^ 
tbe  best  priee  thatoan  be 'got  for  thai  same; ."  Uiatlis, 
may  sell  hia  tenancy  aa  it  etaadt,  impcovaanania  in- 
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ahMM,iiiautwK  oa  ths  iMidlord  Moepting  tta»  pnrobMM 
•a  tniMit,  U  Bob  op«D  to  Miy  raaaooable  objtottoa,  and 
pat  th«  pawhwid  mo—y  into  hi*  po«fcai  TUe  laDdlord, 
tadacd,  ha«  «  rigbt  of  pi«-ani{>tioni  joat  4m  in  UlMet} 
bat  ha  ha*  no  tiiibt  to  get  tti*  teuaooy  for  Jaaa  than  ita 
tmal  mti»%  It  1m  oaanot  agiee  vitb  the  tenant  aa  to 
the  prioa,  be  moet  p*7  "  Moh  eiun  -  as  may  be  aaoer- 
tainad  by  tba  Oeort  to  be  the  ttae  value  thereof,"  That 
ia  to  afty,  if  the  landlord  waate  the  holding,  he  uuiat  pay 
fw  it  what  it  wonld  boiKl  fide  briag  is  the  open  market, 
it  aold  to  aa  oaobjeotioDable  porehaeer.  He  haa  no 
right  to  gat  it  for  Itia  thas  this,  for  it  ao  he  woald  get 
it  fin  leaa  th«a  ita  valae,  and  the  eoaotmeafc  ia  that  he 
ritall  pay  ttia  "  trae  vaiae  thereat"  It  oaonott  I  think, 
he  mKiiitaiiiad  that,  in  aaeertainjna  the  prioa  whieh  ia 
aoofa  oaaa  the  landlocci  is  to  pay,  ha  is  to  be  otediwd  ia 
zadnotion  of  tlu  "  tree  value  "  of  the  tenanoy  with  aa 
abatement  in  reapeot  ai  tiieenjoytneDtof  impravementa 
made -before  1B70,  anoh  oa  he  woald  be  entitUd  to  if  the 
teoaat  were  olaimiag  oampedaation  from  him  auder 
aeoti^  4  of  the  Act  of  ItiTO.  Beaidea  that  this  would 
be  torolag  the  teoaot  to  t»ke  leae  thao  tba  ■•  tcae  voloe" 
a<  iuB  tanauey,  whiob  ttie  Act  of  1881  aajya  lie  ia  to  have, 
a  woald  alaov  X  thiak,  be  iDoonaittent  with  the  11th 
«^i*8aation,  wUoh  taoadiy  diatiogaiehea  between  tbeae 
two  iight»->Ti:L,  th*.right  at  aale  aad  the  right  to  elaim 
oaa^ienaatioB  for  impioveneota ;  aad.  oa  iti  aeema  to 
me,  farbida  their  being  thna  eonfooaded  or  mixed  ap 
together.  [Hia  Ijofdahiip  cead  aab>aeoti«ii  11.]  It 
•wooUl  he  rather  bard,  I  veotare  to  tbinki  opoo  the 
tenant  thoa  aelllag  fai«  teaaoey,  forcibly  to  debit  him 
ia  faroar  ol  tha  landlAcd.patobaaer  with  ao  abatemoat 
faom  ita  "  trae  irala*,"  aa  U  he  wera  merely  olaimiag 
for  hie  improvenMnta  aader  the  Aot  ot  1870,  when  thia 
aame  Iree^eale  aeatioa  declarea  th»t  on  anoh  oooaaian 
ha  ahall  not  be  entitled  to  make  any  olaim  for  torn- 
penaatioa  at  aU;  the  plain  leaaen  being  that,  by 
aKeiciaing  his  li^t  of  aale  ha.ia  getttng  paid  foe  hia 
imprDteOMnta,  aa  inoladed  in  the  price  ot  the  tenanoy. 
Bar  jaat  aa  by  tha  Aot  ot  1670  the  Ulster  tenant,  olaim- 
iag tlia  benefit  of  hia  enatona  nodec  seetion  li  and 
thereby  getting  paymamt  tor  hia  imprRvemento,  aa  ia- 
•laded  in  tha  viklne  at  hie  tenaaoy,  i*  expteaaly  debarred 
firom  ofaiiiiking  aampensation  ander  aeotioo  4  ot  the  Aot, 
ao  now  by  tha  lot  elanae  of  the  Aot  of  1861,  &  teniMt 
awUng  hioiBBlt  at  tha  new  right  ot  aale  thus  oonlerred 
npoa  him  iafor.  tha  aame  raoeoa  preoloded  from  matkiag 
a  oepoBMe  ohuiD.  to  be  paid  oompenawtloa  for  hia  im- 
peovemantSt    It  wlU  be  ohaar^edi,  too,  that  (his  view 

.  doee  not.ia  the  leaat  iatettese  with  the  ri^t  of  the 
landlord  to  bare  a  "fair  cent",  fised  for  the  holding. 

.  Whether  in  Ulater  or  elaeiwbere,  the  aale  ot  the  teaaoey 
ia  eabjeot  to  thia  ri^t,  whie^  the  parofaaaer  of  ooorae 
takaa  into  aoooank  £at  when  tha^aeetion  ot  what  is 
a  Idr  rant  aoBiaa  to  ba  deterained,  aad  the  present 
tetriaaie  vatae  ol  the  taoant's  "improvemeatwoika" 
iaaaaeaiaiaad,  it  appaaOB  to  ma  that,  in  eetimating  the 
tenantf a  iateraat  in  his  hoidiDg,  ha  ahonld  ba  oieidited 
frith  the antiee  of  the  preaent  valoe  of  his  "improve* 
neattworka"  ao  asoectainad,  whether  tboae  works  were 
aseooted  faetafBoraiaee  tha  1st  otAngast,  1870;  beoaose 
tbiais  BO  more  than  wliat  he  woald  get  by  selling  the 
tananey  aa  lie  may  with  thoee  *'improvameat>worka" 
■pea  it;  and  that  the  laadlord  ia  not  entitled  to  ,ha.va 
any  part  ot  tUs  aetaal. present  valae  «t  these  worka 
atroMi  off  or  csaditad  to  him  as  against  the  tanant's 
enjoyment  of  tham,  aa  might  bane  been  tb»49ase  if  the 
teoaat  liad  had  no  ric^t  el  sals,  and  no  paweir  of  there- 
by getting  the  the  tall  market  valaa  et  those  "Icaprove- 
maotrwacks,"  bat  hod  been  lioalled  to  a  men  olaim  ol 
oampanaation  from  tlia  landlord  nnder  the  4th  eeotion 
ot  the  Aot  ot  1810,  with  all  ita  axoeptiona  aad  qoalifi- 
eationa.  For  tha  right  thaa  oonlerred  by  tiie  Aot  ot 
1681  snahlaa  tba  teaaat,  I  apprahoad,  to  teaUae  the  fall. 

Cawnt  valoe  tt  hie  improvementOi  aveo  thoogh  they 
of  a  elooa  tor  wfafoh,  if  ho  were  qoitiing,  he  oonld 
not  elaim  oompeoaatieatrem  tba  laadlord  nudwr  aeotion 


i  of  the  Aot  of  1870.  At  all  OTeots  it  (post.  I  think,  be 
admitted  that  wlien  tha  tenant  sells  be  will  get  back 
the  then  fair  market  valae  of  the  impravementa,  wholly 
irrespective  of  whether  they  were  made  before  or  after 
the  1st  of  Angnst,  1870,  and  withoat  any  reference 
to  his  enjoyment  ot  them,  save  ao  far  as  this  may 
possibly  be  xepraeentad  by  their  deterioration,  whioh  is^ 
ot  coarse,  taken  into  aoooant  in  arriving  at  their  existing 
valae.  It  seems,  therefore,  to  me  to  be  a  fsllaoy  to 
disregard  and  ignore  this  new  right  conferred  on  the 
tansut  by  the  Aot  of  1881,  and  to  estimate  bis  interest 
in  his  holding  as  if  It  ha4  no  existence.  Jast  as  the 
Ulster  teoaat  never  resorted  to  a  claim  for  compensation 
nnder  the  4th  seotien  ot  the  Act  ol  1870  (or  the  Srd), 
onlees  he  had  lost  his  right  to  sell  the  tenancy  in  the 
open  market,  so  now,  I  apprehend,  no  tenant  in  Irelahd 
sriU,  except  under  some  peooUar  oiroomstaooes,  make 
any  olaim  upon  his  landlord  to  be  paid  tor  bis  improve- 
meats  oqder  the  Act  of  1870,  bat  will  sell  bis  teoaticy 
improved  as  it  stands,  and  thus  get,  as  inolnded  in  the 
prfoe,  whatever  is  the  fair  present  valae  of  his  improve- 
meota.  Accordingly,  it  seems  to  me  that,  even  patting 
oat  <rf  CDasideration  the  9th  sab-section  of  olaase  3, 
with  its  express  prohibition  ot  .charging  aa;y  rent  what- 
ever for  improvemeiite,  we  oagbt,  ia  eatimatiog  the 
"  interest  of  the  tenant "  nndrSr  the  general  words  of 
the  beginniog  ot  the  8th  (or  fsir  rent)  daase,  to  take 
into  acoonnt  not  merely  his  old  right  to  olaim  oooipeQ- 
sation  from  his  landlord  nodec  the  4th  section  of  tba 
Aet  of  1870,  bat  alao  his  mnoh  larger  right — via.,  the 
right  to  sell  his  tenanoy  as  it  stands,  improvements  and 
all,  aa  the  statute  savs,  "  for  tha  bast  nrioe  that  can  be 
got  for  tba  same,"  la  other  words,  I  tnink  the  tenant's 
iaterest  ia  to  be  measured  by  the  maximom  and  not  by 
the  minimom  of  his  rights.  For  these  reasons  I  think 
no  rent  sfaoald  be  allowed  or  made  payable  in  respect 
of  improvements,  whether  made  before  the  1st  of 
Aogast,  1870,  or  after  that  date. 

As  to  the  4th  qa«etion~-vL2.,  when  a  tenant  holding 
b{y  lef se  makee  improvements  and  enjoys  them  till  the 
and  of  his  lease,  can  sach  enjoyment  be  deemed  "  com-' 
peosatioo  by  the  landlord  "  within  the  meaning  of  the 
9th  sab-seotion  of  section  6  of  the  Aot  of  1881 7— this 
qaestioD,  X  think,  almost  answers  itselt  What  in  sach 
»  oase  has  the  tenant  got  from  the  landlord  tor  his 
impravemeots?  Simply  nothing.  The  lessee  purchased 
from  the  landlord  tor  a  certain  term  the  possession  and 
ose  of  the  land  with  ail  ite  capacities  of  improvement. 
For  this  he  pays  ths  stipolated  price — viz.,  the  yearly 
i«nt.  Whether  he  executes  improvements  or  not,  be 
has  a  right  to  hold  the  land  tor  the  term ;  and  so  loog 
as-  he  pays  ths  instalmeats  of  bis  pnrohase-money, 
Jkoown  in  (his  oase  as  rent,  the  landloracannot  interls^ 
with  him.  Tha  right  to  hold  for  the  term  was  thus 
porobased  before  the  improvemeats  are  snpposed  to  have 
beeo  made  (  and  how  toe  enjoyment  of  that  right  for 
wbi<^  the  tenant  pays  the  stipulated  price,  and  to 
which  bo  ia  alike  entitled  whether  be  miUtes  improve* 
meots  or  not,  can  be  regarded  as  not  only  compensation 
for  these  improvements,  but  also  compensation  for  them 
by  the  landlord,  is,  I  oouteas,  beyond  my  comprehension. 
Ibis  qaestioo,  therefore,  as  between  lessor  and  lessee, 
with  which  aloae  we  are  hare  concerned,  mast,  t  think, 
be  answered  in  tbe  negative. 

Iiastly,  I  some  to  tbe  6th  qaestion,  as  to  the  effect  ot 
tho  lease  ot  the  Ssd  March,  1846,  of  itssU  to  preclude 
tbe  tenant  from  being  regarded  as  having  any  interest 
io  the  bonse  bailt  before  its  exeontiou.  In  my  opinion 
there  is  nothing  in  this  instmment  to  bsr  the  tenant's 
olaim  in  that  respect.  It  is,  no  doubt,  a  demise  of  all 
the  farm  or  parcel  of  laud,  "  together  with  all  hunsen, 
edifices,  and  buildings,  and  appurtenances  thereunto 
belonging ; "  bat  so,  in  effect,  is  every  demise,  whether 
by  lostrnment  nnder  seal  or  by  mere  word  ot  moatb. 
That  it  was  a  new  letting  is,  of  courso,  admitted :  bnt 
whether  it  made  mention  of  "  bouses"  or  demised  tbe 
■  Iwid  simply,  which  woald  carry  the  honses  and  every- 
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tfalug  rise  Qpon  it,  saems  to  me  wholly  nnimportant ; 
the  maxim  Mine  that  expremo  eorum  qua  tacite  inswnt 
nihU operatvr.  UolesA  the  bnildio^g  were  to  be  exeept«d 
oat  of  the  demise  and  taken  from  the  tenant,  they  most 
be  demited  to  him,  and  whether  they  be  bo  demised 
nommatim,  or  as  inoladed  in  the  word  land,  is  not,  in  my 
oipinion,  of  the  least  Importance.  The  same  objection 
woold  lie  to  every  case  in  which  an  improving  tenant 
has  boDgbt  an  aidjoiaing  holding  with  the  consent  of 
bis  landlord,  and  anited  both  farms  into  one  holding  at 
a  Bingle  rent.  This,  as  it  seems  to  me,  is  simply  the 
taebnioal  objection  which  was  meant  to  be  met,  and  as 
I  think  has  been  effeotnaily  met,  by  the  7th  section  of 
the  Act  of  1881.  The  mere  sarrender  of  a  prior  tenancy 
from  year  to  year,  and  aooeptanoe  of  the  new  tenancy, 
witbont  anythiuK  more,  is  not,  the  atatate  says,  to 
prejodioe  the  tenant's  right  in  respeot  of  imptnvemeDts 
made  under  the  surrendered  tenancy.  Whether  the 
traniaetion  ongbt  to  be  differently  viewed  depends  now 
oo  ite  sabttanoe,  not,  as  before,  npon  its  mere  form ; 
and  in  this  case,  if  the  Court,  after  doe  investigation  and 
full  oonsideration  of  all  the  cironmstanoes  nndor  which 
this  partionlar  change  of  tenancy  took  place,  oame  to 
the  oonclnsion  that  the  lease  was  in  fact  given  in  con- 
sideration of  and  as  compensation  for  the  bnilding  of 
the  new  dweliing-hoase,  then  of  conrse  the  present 
tenant  sbonld  not  be  regarded  as  having  any  claim  in 
reepeot  of  it,  or  as  entitled  to  object  to  rent  being 
allowed  for  it.  This,  however,  is  a  matter  of  fact  for 
the  Commission  to  deal  with,  and  not  one  of  law,  on 
which  we  can  prononnoe  any  definite  opinion  beyond 
this — ^that  there  is  nothing  in  the  lease,  as  I  oonoeive, 
to  ezolade  the  application  of  aeetion  7  to  the  honse 
bnilt  before  its  execution.  It  may  be  suggested  that 
the  land  being  here  demised  "with  all  houses,  &o., 
thereunto  belonging,"  the  demise  in  that  form  amounts 
to  an  express  erolusion  of  the  right  to  compensation  in 
respect  of  encb  houses,  vithin  the  Sod  proviso  subjoined 
to  section  4  of  the  Land  Act,  1870,  which  bars  the 
tenant's  right  to  oompensation  for  any  improvement 
*■  his  right  to  which  oompeosatioa  is  expressly  exclhded 
by  such  lease  or  oontrMt."  Bot  this  view  cannot,  I 
think,  be  maintained.  From  the  year  1846,  when  the 
Devon  Commission  recommended  that  a  measure  should 
be  passed  giving  tenants  a  right  to  claim  oompensation 
for  their  improvements,  it  was  plain  that  this  reform 
was  certain  to  be  sooner  or  lator  adopted.  Lord  Derby 
proposed  it  in  1847  ;  Sir  Joseph  Napier  proposed  it  in 
1858 ;  and  almost  every  Bessfon  of  Parliament  up  to 
1870  saw  similar  enactments  attempted.  Under  these 
(rircnmstanees  it  beosme  by  tie  means  unusual  for 
landlords  to  insert  in  their  leases  oovenants  expressly 
providing  that  no  such  claim  should  uo^er  any  oironm- 
atanees  be  admiBsible  (an  example  of  wbioh,  if  desired, 
aaay  be  seen  in  the  reported  case  of  Stevemim  v.  Leitrim, 
7  Ir.  L.  T.  Bep.  84,  &.  R  R  £  L.  App.  131);  and  it 
was  to  meet  oases  of  this  kind,  ia  whieb  leases  or 
written  contracts  of  tenancy  had  been  previously  made, 
oontaining  clauses  expressly  excluding  any  claim  to 
oompensation  for  improvements,  tbat  the  proviso  in 
qnestion  was  inserted  in  the  4th  section  of  the  Act  of 
1870.  Besides  this  the  mere  demise  of  the  farm  with 
all  honaes,  <feo.,  oo  it  cannot,  I  apprehend,  be  fairly 
oonstmed  as  an  express  ezalusion  of  the  right  to  oom- 
Mneation  for  tboae  honees ;  especially  when  we  remem- 
ber th«t  even  an  express  covenant  to  give  np  the  holding 
at  the  end  of  the  term,  with  all  houses,  buildings,  &o., 
thereon,  does  not  amount  to  an  express  exclnsion  of  the 
right  to  oompensation  within  the  meaning  of  this 
exception.  On  the  whole,  therefore,  I  am  of  opinion 
that  the  lease  of  1846  of  itself  does  not  preclude  the 
tenant's  daim  to  compensation  in  respect  of  the  bouse 
bnilt  before  ito  execution,  and  therefore  that  the  land- 
lord is  not  necessarily  entitled  to  rent  in  respeot  of  it 
Whether  he  is  so  or  not  depends,  I  think,  on  what  the 
Land  Oommission  may  find  to  have  been  the  snbstance 
of  the  tranaaotion  of  the  2nd  March,  184ft,  and  the 
change  of  tenancy  which  then  took  plaoe. 


Mat,  C.X— As  to  the  meaning  of  the  word  "  improve- 
menta,"  used  in  the  9th  sub-section  to  the  Sth  seotioix 
of  the  Act  of  1881,  I  think  it  clear  tbat  the  defloitioa 
in  the  Act  of  1870  must  be  followed,  and  that  the  word, 
must  be  teken  to  mean  an  actual  work  ezeoatad  at  a 
definite  period  of  time,  not  any  iooreaaed  value  eabee- 
qnently  aoorning  to  the  lands  in  oonseqnenoe  of  the 
execution  of  snch  work.  The  terra  being  impteaaed 
with  this  definite  meaning,  it  seems  to  me  that  tba 
operation  of  this  Sth  sub-section  will  be  oonflned  withia 
somewhat  narrow  limits.  The  snb-seotioD  enacte  tbat 
no  rent  shall  be  allowed  or  payable  in  respeot  of  any 
improvement  executed  by  the  tenant  or  his  predeoessora 
in  title.  In  the  case  of  the  erection  of  a  house,  or  any 
structure  having  an  existence  separate  from  the  lands, 
this  language  is  of  easy  application,  and  aeema  rimply 
to  mean  that  the  holding  shall  be  valoed  iitaspeotlva 
of  snob  Rtruoture.  Bot  in  the  case  of  drains  and  other 
works  of  reclamation,  or  improvement  of  that  natnra, 
it  would  seem  that  the  language  of  the  sub-section  is 
not  appropriate.  It  seems  that  rent  ooold  hardly  b» 
Claimed  in  respeot  of  a  drain,  or  in  respeot  of  an  em- 
bankment made  for  the  purpose  of  reclamation,  or  any 
similar  work.  The  improvement-work  in  saoh  cases 
possesses  in  itself  little  or  no  annaal  value,  and  the 
increased  value  which  it  may  confer  on  the  adjoining 
land  is  not  an  improvement  in  ite  statutory  sense.  Nor 
does  it  appear  to  me  that  the  expenditure  of  money  or 
labour  in  the  constroction  of  such  a  work  can  be  re- 
garded as  an  "  improvement."  Such  expenditure  or 
labour  ooold  not  be  registered  under  the  6th  section  of 
the  Act  of  1870.  It  appears  to  me  tbat  improvemento 
of  this  class  do  not  fall  within  the  operation  of  this  Sth 
snb- section ;  bot  this  result  would  not  be  prejndicial  to 
the  tenant.  Such  expenditure  would,  I  think,  constitute 
one  of  the  olroumstanees  of  the  case  to  be  considered  by 
the  Commissioners  in  fixing  a  fair  rent.  But  in  what 
manner  snob  a  Mronmstaooe  should  be  had  regard  to^  or 
by  what  process  the  righte  or  inureste  of  the  landlord  and 
tenant  respectively  in  the  holding  should  be  aaoertained, 
is  not,  I  think,  a  matter  of  law  on  which  this  Coart  ia 
called  npon  to  express  any  opinion,  but  rather  a  matter- 
of  valuation  to  be  oonsidoea  elsewhere. 

As  to  the  meaning  of  the  term  "predeoeasor  in  title," 
I  consider  this  Court  and  every  member  of  it  Is  bonnd 
by  the  decision  of  the  Court  in  BoU  v.  Harberlnm.  But 
independently  of  the  oonelosive  authority  of  that  case, 
it  seems  to  me  plain  that  in  the  Act  of  1881  this  term 
does  not  mean  an  antecedent  occupier,  but  a  previous 
tenant  from  whom  the  existing  tenant  derived  his  title 
to  his  tenancy.  Any  other  oonstmotion  might  operate 
to  the  prejudice  of  the  existing  tenant.  Tnns,  under 
the  8rd  and  4tb  sections  of  the  Act  of  1870  it  is  provided 
that  from  moneys  payable  to  a  tenant  tor  disturbance, 
or  by  way  of  oompensation  for  improvemento,  there 
shall  be  deducted  all  sums  due  to  the  landlord  from  the 
tenant  or  his  predecessors  in  title  for  arrears  of  rent,  or 
for  damages  for  deterioration  of  the  holding;  and  these 
enactments  cannot  apply  to  all  previous  ooonpiers,  soma 
of  whose  intereste  may  nave  been  determined  by  notioe 
to  quit,  or  by  eviction  for  non-payment  of  rent,  bnfr 
must  be  limited  to  persons  from  whom  the  tenant 
derived  his  title  and  interest;  otherwise,  the  oompensa- 
tion payable  to  the  tenant  might  be  absorbed  in  liqni- 
dating  the  obligations  of  prior  insolvent  ooonpiers.  Bat, 
it  has  been  oontended  tbat  the  7th  section  of  tb«  Act  ot 
1881  has  bad  the  effect  of  enlaiglng  the  meaning  of  the 
term  when  need  in  that  Act,  and  therefore,  also,  X  pre- 
sume in  the  Act  of  1870,  as  the  Aote  are  to  be  read  as 
one  Aot  This  7th  section  of  the  Act  of  1881  ia  the  last 
elanse  in  the  first  part  of  the  Act,  and  is  headed 
"  Amendment  of  law  as  to  oompensation  for  improve- 
ments;" and  it  provides  that  a  tenant,  en  qoitting 
the  holding  of  vnich  he  is  tenant,  shall  not  be  de- 
prived of  his  right  to  receive  compensation  nndar  tha 
Act  of  1870  by  reason  only  of  the  determination,  by 
aortender  or  otherwise,  of  the  tenancy  sobslsting  at 
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the  time  when  saoh  improvements  were  made  by  the 
teosnt  or  his  predecessor  io  title,  and  the  aecepttmoe 
by  him  or  them  of  a  new  tenanoy.  The  olaase  seems 
to  me  to  be  intended  to  apply  to  cases  where  a  tenanoy 
has  been  transmitted  not  by  aHsignment  in  the  proper 
sense  of  the  word,  bat  by  a  sorrender  of  the  ont^oing 
tenant,  and  aooeptanoe  by  the  incoming  tenant  of  the 
same  tenanoy — a. view  whioh  would  seem  to  derive  sap- 
port  from  the  next  sacceedine  passage  in  reference  to 
tracing  title.  Supposing  lands  to  be  evicted  for  non- 
payment of  rent,  or  for  forfeiture  iuonrred  by  violation 
of  covenants  or  otherwise,  and  the  landlord  to  resnme 
possession  and  make  a  new  letting  to  another  tenant,  it 
does  not  seem  to  me  that  such  tenant  could  olaim  com- 
pensation for  improvementB  made  by  the  evicted  tenant 
as  his  predeoeesor  in  title ;  so  that  the  clause  would 
not  apply,  in  my  opinion,  in  every  case  of  the  deter- 
mination of  a  tenancy  of  one  tenaut,  and  the  acceptance 
of  a  new  tenancy  by  another  person.  In  my  opinion, 
the  operation  of  the  7th  section  is  limited,  by  the  ex- 
press language  used,  to  the  case  of  a  tenant  who  is 
qaittihg  his  holding  and  is  claiming  compensation  for 
improvements,  and  does  not  apply  to  the  case  of  a 
tenant  who  is  not  disturbed,  who  has  no  intention  of 
quitting  his  holding,  but  on  the  contrary  is  taking  steps 
to  perpetuate  bis  tenancy,  and  to  have  bis  rent  ascer- 
tained. It  has  been  contended  that  the  operation  of 
the  7th  eeotion  should  be  extended  by  oonstmotion  so 
•8  to  operate  on  the  second  part  of  the  Act  and  change 
the  legal  meaning  of  the  term  "  predeoessor  in  title," 
«sed  in  that  second  part,  and  partioalarly  in  the  9th 
sab-section  of  the  8tb  clause.  Now,  what  is  the  effect 
of  the  9th  section  7  The  doctrine  of  common  law  was 
well  established  that,  sabjeot  to  some  exceptions,  a 
tenant's  structnral  improvements  by  whioh  foreign 
matter  was  fixed  to  the  freehold,  sabjeot  to  the  interest 
of  the  tenaut  under  his  tenanoy,  vested  in  the  landlord. 
And  of  oonrse,  such  is  still  the  law  in  this  country  as  to 
all  lands  other  than  those  falling  within  the  operatioa 
of  these  Land  Acts.  As  to  town-parks,  demesne,  and 
pasture  lands,  residential  villas,  and  buildings  in  tiawns 
the  ancient  law  is  nncbaoged.  The  9th  sub-seotion  is 
simply  intended  to  transfer  the  beneficial  interest  in 
the  improvements  eoming  within  its  operation  from  the 
landlorll  to  the  tenant  and  his  snccesaors ;  the  laad> 
lord's  interest  being  converted,  virtually  for  ever,  into 
a  dry  nnprofltable  reversion.  I  oouceive  that  the  old 
principle  applies  here,  that  where  a  modern  statute 
Innovates  and  encroaches  on  the  common  law,  saoh  a 
oonstmotion  of  the  enactment  should  be  adopted  as 
would  confine  this  innovation  within  limits  as  narrow 
ts  are  consistent  with  the  giving  effect  to  the  modem 
Act.  '"Aie  Act  of  1881  does  not  affect  to  give  any  new 
deflnitilm  of  the  term  "  predecessor  in  title."  The  9th 
section  does  not  do  so,  whether  expressly  or  by  impli- 
cation. That  section  merely  provides,  as  I  read  it,  that 
where  a  title  to  a  tenancy  is  traced  from  a  tenant 
throagh  bis  predeoessors  in  title — that  is,  predeoessora 
in  the  proper  and  legal  sense  of  the  term— and  a  gap  or 
•olntion  of  continuity  of  a  particular  kind  is  found  to 
have  taken  plao<>,  the  present  tenant,  claiming  com- 
pensation for  improvements  on  quitting  his  holding, 
shall  not  be  prejadiced  by  such  iuterruption  in  the  re- 
gular ohaln  of  tbe  title.  I  do  not  think  that  the  proper 
meaning  of  this  term  is  thereby  altered.  Bat  even  if  it 
ahoald  be  deemed  to  be  so  altered,  for  tbe  limited  pur- 
pose of  that  section,  I  should  not  extend  this  alteration 
to  a  different  and  separate  part  of  tbe  Act,  or  extend 
its  meaning.  I  shall  give  the  legal  and  logical  meaning 
to  the  terms  of  this  Act  of  Parliament,  which,  so  far  at 
least  as  tbe  landlords  are  concerned,  seems  to  me  not 
of  a  remedial  nature.  lu  my  opinion,  therefore,  this 
term  "predeoessor  in  title"  contiuoestobearthemean- 
ipg  which  tbe  caoe  HoU  v.  ffarberton  ascribed  to  it. 

With  respect  to  tbe  operation  of  the  final  clause  in 
the  4th  section  of  tbe  Act  of  1870,  it  would  seem  that 
such  dedaotioos  and  allowanoes  as  are  there  spoken  of 


ahoald  be  considered  in  fixing  a  fair  rent,  so  far  as  they 
oan  be  regarded  as  elements  of  compensation  by  the  land. 
lord  withm  the  meaning  of  the  9th  sob-seetion.  Qaeetions 
of  this  nature  involve  matters  of  fact  rather  than  matters 
of  law,  and  can  he  satisfactorily  determined  only  when 
the  proper  elements  are  submitted  to  the  constituted 
tribanal ;  nor  am  I  able  to  form  a  satisfautoiy  opinion 
on  this  point  in  th^  abstract  It  seems  to  me  dear 
that  improvements  made  dnring  a  lease  cannot  ha 
deemed  to  be  oompensated  by  tbe  landlord  merely 
because  they  have  been  enjoyed  daring  tbe  lease. 
During  bis  term  the  tenant  is  entitled  to  make  the 
utmost  profit  out  of  the  lands  demised,  including  all 
their  capabilities,  consistently  with  the  observance  of 
his  obligations  as  tenant ;  and  he  enjoys  the  benefit  of 
bis  improvements  not  by  the  favour  of  his  landlord,  bat 
in  his  own  right  as  limited  owner. 

This  oase  as  to  the  boose  oannot,  I  think,  be  distin- 
guished from  Holt  v.  ffarberlon,  which,  as  I  have  already 
said,  is  still  an  authority  binding  on  this  Court,  not- 
withstanding the  7th  section  of  the  Act  ot  1881.  But 
sapposing  that  Holt  v.  Harberlon  does  not  apply,  the  caee, 
on  the  question  of  compensation ,  is  open  to  a  different 
consideration.  It  is  not  to  be  supposed  that  tbe  tenant 
expended  money  upon  this  holding — the  bouse  was 
built  about  two  years  before  the  granting  of  the  lease  in 
1846— while  merely  a  tenant  from  year  to  year,  unless 
upon  the  understanding  that  if  he  built  such  a  honse  ha 
idiould  get  a  lease  for  a  considerable  term  of  years.  Th« 
landlord  gave  this  lease  for  thirty  years  to  the  tenant, 
at  a  rent  asoertained  irrespeotively  of  the  house,  and 
before  it  was  oontemplated.  The  infereooe,  to  my 
mind,  is  that  the  teneuit  built  the  house,  reckoning  that 
his  enjoyment  during  this  term  would  compensate  him 
for  the  expenditure ;  and  in  any  view  of  the  case  it 
seems  to  me  that  the  lease  then  granted  ought  to  be 
regarded  as  compensation  wholly  or  partially  for  tha 
house  built  before  its  oommenoement.  In  1842  the 
ttien  landlord.  Lord  Mountcashel,  caused  tbe  premises 
to  be  revalued,  and  they  were  valued  at  £26  lis.  6d. ; 
and  in  1846  the  lease  was  granted  at  a  rent  eqnal  to 
that  valuation.  But  at  the  termination  of  the  leskse  of 
1846  the  subject-matter  of  the  tenancy  was  changed  by 
other  premises  being  added,  the  holdings  then  combined 
being  let  at  a  single  rent ;  so  that  the  oase  seems  to  me 
to  be  muoh  stronger  than  Holt  v,  Harberton. 

The  tenant  also  occupied  from  187S  till  1881  as  tenant 
from  year  to  year,  and  at  a  rent  oaloulated  irrespectivft' 
ot  all  improvements.  This  enjoyment  also,  as  it  seems, 
should  have  been  eonsidered  on  uie  question  of  compen- 
sation by  tbe  landlord.  I  do  not  consider  that  it  should 
have  been  expressly  shown  that  such  occupation  was 
permitted  "  with  direct  regard  to  tbe  anteoedent  im- 
provements, and  for  tbe  parpose  of  compensation,"  to 
nse  tbe  language  of  Ur.  Commissioner  Litton.  Daring 
these  years  the  landlord  apparently  permitted  the 
tenant  to  enjoy  these  improvements  free  from  all  rent ; 
and  io  my  view  this  was  a  benefit  to  the  tenant,  for 
which  allowance  would  have  been  made  under  the  final 
(daase  of  the  4th  section  of  the  Act  ot  1870,  and  whioh 
should  have  been  regarded  fro  tanto  as  compensation 
andar  the  9th  sob-section  in  question.  The  words  of 
the  final  clause  of  tbe  4th  section  of  the  Act  ot  1870 
are—"  The  Court  .  .  .  shall  .  .  .  take  into  considera- 
tion tbe  time  daring  which  the  tenant  may  have  enjoyed 
the  advatitsge  of  such  improvements,  also  the  rent  at 
which  such  holding  has  been  held,  and  any  benefits 
which  such  tenant  may  have  reoeived  from  his  landlord 
in  consideration,  expntdy  «r  implUdlj/,  of  the  improve- 
ments so  made."  Furthermore,  Judge  O'Hsgan's  view 
of  the  Commissioners'  fnnetion  upon  an  appeal  from 
the  decision  of  the  Sob-Commissioners  does  not  meet 
with  my  oononrrenoe.  This  is  not  an  appeal  to  a  Superior 
Court  to  be  beard  upon  tbe  same  evidence  as  was  before 
tbe  Conrt  below ;  it  is  a  re-hearlng  upon  which  ths 
whole  case  is  open  and  fresh  evidence  may  be  adduced] 
and  it  seems  to  me  tbe  duty  of  tbe  tribunal  of  appeal  is 
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t»tomitsown  indapeodent  jadgment  apon  tbeevideoae 
bmogbt  bafoTO  it.  Th«  CommiasionerB  most  properly 
rtvafwd  the  ozd«r  by  wbiob  tbe  Sab-Commiseioners 
oldewd  the  owner  to  pay  the  teBMit  his  co8t&  Oawbat 
gioond  they  made  BOoh  an  order  ia  not  explaload ;  till 
esplained,  it  unat  be  regarded  by  all  peiaons  who  have 
any  aioqaalntanee  with  jndiaial  ptooeedioga  with  aar> 
ptlse. 

Sn  E.  SniiiTAK,  M.R. — The  Lord  ChanoeUor  haa 
olearly  stated  tbe  five  qaestioDS  of  law  wbioh  arise  on  tbe 
oaae  stated  for  decision.  Tbey  are  all  of  more  or  leas  im- 
pmrtaooe,  aa  they  involve  matters  ot  general  applioation 
m  tbe  administration  at  tbe  law  nnder  tbe  two  Land 
Aota  of  1870  and  1881.  Tbe  solation  of  those  qaeations 
depends  altogether  on  the  oorteot  interpretation  ot  the 
laagnage  of  those  two  statntes  taken  together  and  oon- 
Btraed  as  one  eode.  The  prioeiplas  ot  j  adiojal  interpre- 
tation ot  statatea  are  eonoeded  at  tbe  Bar,  and  we  are 
all«  I  believe,  entirely  agreed  as  to  those  prinoiplea. 
The  statntes  mast  be  constraed  aeoording  to  tbe  fair 
aAd  reasonable  meaning  ot  tbe  langaage  need  in  them, 
and  everything  that  soeb  langaage  oonveys  or  enforoes 
most  be  adopted andoarried  oat  tot^y  independently 
ot  the  polioy  or  impoUey  ot  the  resalts. 

As  to  tbe  first  qaestlon,  my  opinion  is  that  the  word 
"  improvementa  "  aa  ased  in  the  9th  sab-daase  of  tbe 
8th  seotioo  of  tbe  Act  ot  1881,  most  receive  the  same, 
or  tatber  the  identical,  meaning  it  baa  in  the  Act  of 
18T0;  and  in  the  varioos other  parts  of  that  Aot  and  the 
Aet  of  1881  where  the  word  oeoars,  it  does  not,  and 
cannot,  mean  tbe  increased  letting  value  of  the  holding 
oaosed  by  the  making  of  tiie  improvements,  bat  simply 
the  workis  whioh  have  eansed  tiiat  inorease,  or  rather 

(the interest  ot  the  tenant  who  made  them,  measared 
by  the  money  expended  on  them,  as  declared  and 
limited  by  the  two  said  Acts.  We  are  not  left  to 
specalate  on  this  matter;  for  the  veiy  word  is  the 
sabjeot  of  express  definition  in  tbe  Aot  of  1870,  the  70th 
section  thereof  defining  improvements  as  follows:— 
"  Any  work  which  being  ezeooted  adds  to  the  letting 
i  valoe  of  the  holding  on  wbioh  it  is  ezeonted,  and  is 
1  anitable  to  sneh  holdiog;"  and  the  67tb  section  of  the 
'  Act  of  1881  diieata  that  Aot  and  the  Aot  ot  1670  to  be 
ooastroed  tof^ber  as  one  Aot — which  in  itself  woald,  I 
think,  be  sufBoient  to  show  the  true  meaning  of  tbe 
word  improvement  in  the  9th  sab-section  ot  tbe  8th 
aeetioB  of  the  Aot  of  1881 ;  bat  there  is  an  nnambigaons 
enaetment  in  the  Aot  ot  1861  that  any  words  or  ex. 
preaeions  therein  whioh  are  not  thereby  defined,  and 
aro  deflaed  in  the  Aot  of  1870,  shall,  anless  there  be 
■OBething  in  the  context  repngnant  thereto,  have  the 
MUM  meaiuBg  as  in  the  Aot- of  1870,  except  so  far  as 
tfaei  same  is  expressly  cdtered  er  varied,  or  is  inconsistent 
therewith.  The  conolasion  oo  this  very  important 
\i  matter  which  seems  to  have  been  adopted  by  two  of 
tbe  learned  Oommissioners,  ICr.  Jasttoe  O'Hagan  and 
iit,  Oommissioner  Iiitton,  is,  in  my  mind,  erroneoas. 
An  interpfetatien  ol  the  9th  snb-seolion  in  qaestion 
which  woald  make  the  term  Improvementa  therein 
mcMi  the  whole  increase  of  letting  valne,  involves  oon- 
•eqnMicea  so  large  and  startling  that  one  testing  tbe 
ooastmctien  of  t^  statntes  is  at  once  disposed  to  wink 
some  error  mast  exist ;  for  as  a  tenant  on  qnitting  his 
holding  woald  only  be  entitled  at  the  utmost  to  the 
value  of  the  expenditare  on  the  work  that  eansed  the 
increase  ot  letting  valae,  he,  lemaioing  in  his  holding 
and  claiming  to  have  a  fair  rent  determined,  woald,  on 
■neh  an  interpretaticm,  be  entitled  to  have  awarded  to 
him  as  his  own  property,  as  against  the  landlord,  the 
wbtde  inorease  of  letting  valne  oaased  by  his  expendi> 
tors.  For  instance,  a  tenant  paying  a  rent  of  £100 
a  ye€tr  for  his  holdiog  daring  his  tenancy  may  spend 
£500  in  execatiog  works  in  the  nature  of  permanent 
improvemente,  oaasiag  an  inorease  ot  tbe  letting  valne 
of  his  holding  ot  £100  a  year  at  tbe  time  he  qnits.  Tbe 
ntmoet  be  oonld  get  <»  quitting  his  holdiog,  under  the 
Aot  of  1870,  even  aa  amended  by  the  Aot  ot  1881,  would 


be  £600,  and  that  som  may  be  capable  of  being  tednoed 
to  a  lower  point ;  while  though  not  quitting,  and  a  still 
abiding  tenant,  with  all  the  advantages  of  the  judioial 
term  and  rent,  the  Commissionera  would  have  to  allow 
to  him  the  whele  £100  a  year  which  has  been  produced 
by  the  joint  aid  of  his  money  and  the  soil  he  has  bad  in 
tenancy  from  his  landlord.  This,  I  think,  cannot  be. 
The  two  Acts  seem  to  me  entirely  opposed  to  such  a 
conolasion.  I  can  find  nothing  iu  the  statute  of  1881 
to  show  that  saoh  a  change  in  the  poeitien  of  the  tenant 
and  landlord  was  ever  contemplated ;  on  the  contrary, 
the  snb-seotion  itself  stands  strongly  opposed  to  such  a 
construction.  By  its  very  langaage,  the  test  aa  to 
whether  no  rent  is  to  be  allowed  in  respect  of  improve- 
ments is  whether  they  have  or  have  not  been  paid  for 
or  otherwise  compensated  by  the  laodiord.  What  ia 
the  landlord  to  pay  for  or  otherwise  eempensHte? 
Barely,  not  tba  whole  increased  jwarly  letting  value 
added  by  the  making  ot  the  improvements,  but  at  the 
utmost  the  amount  ot  money  expended  by  the  tenant 
in  making  the  same.  FoUowiog  this  up,  the  matter 
will  appear  still  plainer.  Supposing  tbe  tenant  aotually 
awarded  oompeneation  under  Ibe  Aot  of  1870,  tbe 
amount  not  being  paid,  ot  course  he  would  nnder  that 
Aot  be  entitled  to  hold  on  or  continue  as  tenant ;  sup- 
posing the  landlord  not  being  able  to  pay  the  eompen- 
satioD,  the  tenant  comes  under  tbe  Aot  of  1881  to  have 
a  fair  rent  fixed.  His  expenditure  was  say  £600,  oausing 
an  increased  letting  valae  of  £100  a  year ;  tbe  awarded 
compensation  tor  improvements  say  was  £400.  What 
would  be  bis  positioa  ande^  the  9th  sub-section  t  I» 
the  tact  that  his  right  to  coaapensation  for  improve- 
ments has  already  been  fixed  at  £400  to  be  completely 
thrown  aside ;  or  does  it  oonstitnte  tbe  true  element  for 
the  guidance  ot  tbe  Oommissioners  t  I  think  it  plain 
that  this  is  so.  Tbe  9th  sub-section  ot  section  8  of  tbe 
Aot  of  1881,  giving  force  to  every  word  of  it,  can  stand 
well  together  with  the  8tb  section  in  all  its  parts.  Tbe 
mandatory  duty  cast  thereby  on  the  Oommissioners  is 
really  one  to  be  observed  in  administering  tbe  first  part 
of  the  8th  section  Itself ;  and  tbe  meaning  ot  it  is  this, 
that  though  tbe  Oommissioners  are  to  oonsider  the 
interests  of  landlord  and  tenant  respectively,  there  is 
one  thing  they  must  do — viz.,  not  fix  any  rent  that  is  an 
annual  sum  in  respeet  of  improvements  made  by  the 
tenant  or  his  predeoessors  in  title,  not  paid  or  otherwise 
oompensated  for  by  the  landlord.  These  improvements 
are  the  very  improvements  he  would  be  compensated 
for  if  be  was  leaving  bis  holding,  and  no  others — a  view 
wbiob,  independently  of  tbe  right  interpretation  of  the 
two  statutes  as  a  whole,  is  made  further  manifest  by 
the  iotroduntioo  of  the  4th  snb-seotion  therein,  enabling 
tbe  Commissioners  to  disallow  the  application  when 
the  improvements  had  been  maintained  by  the  landlord 
or  his  predecessors  in  title;  In  tbe  illustration  I  have 
put,  the  duty  of  the  GommisBiooers  in  determining  a 
fair  tent  would  be  not  to  allow  to  tbe  tenant  tbe 
whole  inoreased  letting  value  of  £100  a  year,  but  to 
assess  what  would  be  a  fair  peroentage  or  yearly  allow- 
ance for  his  expenditure,  checked  and  qualified  by  the 
consideration  of  what  he  would  get  on  leaving  his  hold- 
ing; and  supposing  they  thought  £400  would  be  tbe 
sum  payable,  and  that  a  percentage  of  £10  or'£13  per 
annum  was  to  be  allowed  upon  it,  they  should  leave  the 
£40  or  £48  toi  the  tenant  free  from  any  rent  in  respeet 
thereof,  while  the  remaining  £60  or  £62  should  be 
dealt  with  by  the  Commissionera  under  the  early  part 
of  the  8tb  section  of  the  Aet  of  1881,  with  due  regard  to 
the  interest  of  tbe  landlord  and  teuant  tespeotively. 
These  figures  are  only  used  by  me  to  illustrate  my 
meaning.  All  this  would  be  for  tbe  Commissioners, 
acting  under  tbe  principles  I  have  indicated,  and  by 
which,  I  think,  tbey  are  bonnd. 

Aa  to  the  second  question,!  agree  with  the  opinion  ot 
the  Lord  Cbaucellorthat "  tenant  or  bis  predecessors  in 
title  "  are  to  be  construed  as  the  same  terms  would  b« 
oonstrued  noder  tbe  7cb  seotion  ot  the  Act  of  1881, 
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BRMDdiitg  tbe  Aot  c(  1870.  I  wn  Mrtufnotority  to  my 
ntiiu),  io  the  loipMg*  «|  |fa«  two  tlMtatM  tbroQdlioat, 
di«aover  MOoDgstoUtenoM  pu«m«QB**bJM(<~aHaety, 
the  preaervatioo  o{  tba  t«ii*aVe  sight  to  lb*,  valae  at 
hisiraprovaBMntaj  andl  tUaktb«t«  taaftatonquitlDg 
hla  holding  was  to  b*  «Dabia«l  to  get  •ompeDMtioa  is 
raapeot  of  «11  «ilBtiag  ii&provaH«Ot»  aiiMl*  •■  the  hold- 
ii^  by  himkalt  or-  aay  f«mi«r  oooapMit  tfa«»«of,  not- 
witbetAodioA  any  obaoge  of  teB«a«y  ol  tho  boldioR,  uo 
matter  how  eaaMd,  provid«4  thaw  «••  Dotbiog  ajiie  to 
bar  the  right  to  saoh  oonpeoMtioii;  Id  the  Act  of 
1870  the  term  predeooMar  in  title  ooonra  in  two  im- 
portant Motions  before  ■aetioD  11,  the  one  ia  eeotion 
4  giWog  the  oUim  for  oeiapeDaaUon  for  improve* 
Boeote,  iha  other  in  aaotion  6  oiviiig  tba  power  of 
registration  «t  improvaaaaate.  It  is  plaia  that  the 
tana  predeosssors  in  title,  as  need  la  the  Aot  of 
1870)  was  deemed  oaBatiafaatory  withoat  soaoa  expla> 
nation  of  it, inaemnch  aa ia  ilasttiot iatarprstation  the 
term  would  import  only  the  same  taoaney  in  devolution, 
and  did  not  cover  bsaaks  ia  that  davolatiea-  which  in- 
volved the  oreatioa  «f  a  uaw  tanaaoy,  roahiag  the  term 
predeoeaeon  in  title  ioapplioable  to  tha  formar  holder 
of  the  premises  held  aadev  a  new  taoaaoy.  To  csmady, 
to  some  azteot,  this  asatter,  -the  11th  aeotion  of  the  Aot 
of  1870  was  plainly  passed,  which  ondaabtadly  osrriad 
th/>  UManing  of  the  ainbigaoBB.  term  *  sbott^  wa^,  aa  tha 
decision  in  SoU  v.  A«r&<r(£Ni,  sboaied.  This  defective 
defloition  was  larfgaly  axiaadad  by  the  7tb  section  of  the 
Act  of  1881 ;  and  by  its  terms  it  shows  to  me  that  it 
was  meant  to  meet  or  oonatenot  the  raliagof  the  Cenrt 
in  that  case  of  Salt  v.  J7<vfaitfaB ;  and  there  is  thn%  by 
tha  express  laogoaga  of  the  ststote,  a  plain  indieation 
e( .intention  thaleaoh  snoaossivs  oooopaat  of  a  holding 
ahoald  be  entitltd  to  eempensatioa  for  the  improve- 
ments thereon  made  by  tlM  tenant  for  the  time  being, 
and  that  ha  shoald  aot  be  baiiad  of  saoh  compensation 
hy  rsason  only  of  breaks  or  iniermptioDs  in  the  tenancy ; 
in  other  worcu,  that  a  new  tenant  of  the  holding  which 
ha  got  from  a  former  oocapaat  sboold  have  tha  right  to 
oompensatioB  nnt9IU!&M,  nnless  ia  the  oiaation  ol  tbe 
aew  tansDcy  this  right  to  oompaasstioo  was  hugaiaed 
for  or  lost  by  some  arraogemaat-  Now,  pravioasly  to 
tbe  llth  section  of  tbe  Aot  of  1881,  the  term  tenant  or 
his  predecessors  in  title  oocnts  in  three  important 
plaoas,  twioa  in  the  Sth  sub-saotion  ol  seotioa  1,  and 
once  in  tbe  8Lh  sob^^seotioa  of  same  aeotioB.  Before 
we  oome  to  the  9th  sab<saotioa  of  «K>tioB.8,  the  terms 
tenant  or  predeoeesors  in  title  ocoar  twice  iu  tbe  4Ui 
•nb-aeeiion  of  the  same  olauia,  and  they  occer  in  a 
remarkable  jnootare  ia  the  10th  sob^eotion.  They 
ar«,  for  the  most  part,  ontside  tbe  0th  Bab>tiee(ioD  of 
seoiioa  6,  nsed  in  referaoee  to  compeusatioa ;  and  this 
riij^t  of  compeosaiion  ia  so  olsarly  wszsd  op  with  the 
flxiug  of  a  fair  rent  that  I  am,  by  what  I  ooocaive  to  be 
tbe  plain  iotendmeot  of  tha  statata  as. shown  by  its 
laognage,  oompelled  to  hold  thai  on  its  troe  oonatrno- 
tiou  tiia  right  to  get  compensation  lor  iaprnvemeot  ia 
teaily  the  basis  of  the  9tfa  anb-seotioa  of  the  8(h  daose 
ia  the  Aot  of  1881,  and  that  therefore  tlia  term  tenant 
or  his  pradeoaaeora  in  title  mast  have  tbe  same  meaning 
therein  as  is  indicated  by  tbe  provisions  contained  in 
section  7  of  the  same  Act.  It  farther  appears  to  ma 
that  pradecessors  in  title,  as  spplisd  to  the  landlord,  ia 
so  loosely  need  in  that  anhaection  and  in  the  previoos 
parts  of  tha  statute  whara  the  same  term  "landlord  or 
his  predeoetsors  "  occurs,  tbat.indapandently  of  what  I 
have  stated,  a  very  strong  aigament  conld  be  drawn 
therefrom  so  as  to  prevent  the  palpable  iu)a8tioe  of  tbe 
eoustraotion  that  payment  for  or .  maiateuance  of  im- 
provements by  a-  tenant  for  life  woald  net  annre  to  a 
tamaiudermau  to  wbom  a  tenant  for  life  woold  not,  I 
think,  be  strictly  a  predecessor  in  title ;  bat  I  prefer  to 
teat  my  iadgm^nt  on  the  provisions  of  tha  two  statntes 
takea  together,  as  indioatiog  that  tha  term  in  qoestian 
miist  have  tbe-same  meaning  all  throogb.  It  is  a  fixed 
sanaH  of.ooastraotiou  that  a  word  once  defined,  or 


whoae  maaaiag  is  aaqaaatioMahly  aflosrtaiMd  is  as 
iMtrai&Mtt^asaathaa*  tha  smasMaDitig  thMoghaw^ 
exaapt  the  eeotaat  oppoaas,  2I»  dcwhl,  aa  appaiaat' 
diffiMltgr occars  bace,  that  tha extansiQM  «i  lasaniagin 
saation  7  at  tha  Aot  ol  1881  is  by  ila  tengaaga  only 
applied  to  the  eaae  of  a'  tenant  qoitttag  hia  baldhlgr 
bat  this,  I  tfaiak,  ia  wmoved  by  tiia  '«0BaidN»« 
tion  that  the  very  extended  right  thereby  givaB  ii- 
the  very  right  whiofa  givas  the  eataaded  elalm  to 
oomDensation  for  improvamaa^  wbtoh  loNBSk  in  my 
opinion,  tha  basis  on  whiah  anb  aaetton  0  oan  oaly 
legitimately  be  rested;  tha  right  of  the.twnaat  to  list 
ecaupeosstioo  lor  his  ioapiosamaati^  and  hia  fight  to  b9 
aiamptad  from  rent  in  respaet  of  thaaa,  boiog,  aaeoitding 
to  my  view,  ainastk  U  vot  antirely,  aanalativa.  Xhla 
view  haa,  I  think,  a  aaqr  stveng  asgnmaat  in  its  favonri 
that  it  makaa  tha  oaasmatio*  of  the  two  Aota  thrtwuh 
oateotirdy  oniXorm  «ii  the,  presaat  poiat. 

In  reisMooe  to  tbe  third  quastioa,  tha  very oonaidata* 
tieaa  I  have  )ast  stated  indoea  m*  to  think  that  tha 
positiaa  aa  aotmento  as  to  i»piQvam«ato  befcna-  l^KK  M 
mentioned  in  tbe  final  alaaaa  of  saatiani  «(  tha-Aot  of 
1870,  mostatill  af  ply;  Xfaa  two  AoiUi  by  tha  axpiMa 
•nactmant  in  the  stotatoot  1>881,  Btnat  ba«o«atoned  aa 
one,  that  K  aa-  one  aoda.  The  prosisiana-  of  tha-fiaal 
olaMM'ia  asetioD  i  of  the  Act  a(  1878 an  jaat-aa  aandw* 
toryasthoscaf  sahaaotiaa  9  >  ^adlathaatstats  sf  1881 
thara  is  nAdeolaaed  iDtaatioBi«f  mpaaliag  it,  Uadar. 
sash  cuooatstaanss  the  rale  at  aeaatraatien  is,  thattbay^ 
mast  stand  together  if  they  -mh^  be  rsoeooilad.'  I  thinh 
they  can  stand  together,  aM  that  tha  «camptlo«  aa-to 
Intprovaments  ia  the  8th  a«b>aeotiaa  moat  opaiato  <m 
improvamaots  nuwie  before  the  paasiag  -of  tha  Ae^  ol 
1870,  ji(at  as  they  are  defined  by  the  atatato  of  1870t 
with  att  the  qosliflaatioas  attacfaisg  tharaon.'  Thia 
view  again  astablishas  an  anifannity  of  eDostrnBttow 
tbroogboat,  wbioh  if  it  rests  en  a  eoood  pfinaipla  ol 
aonstrnotioo,  aa  I  think  it  daaa,  hsamaeh  to  noommenA 
lis  being  adopted.  Mothiag  aan  ha  nsoia  illaaary  thaa 
a  term  in  a  part  of  acade  ooaaistiagof  savaral  Aata  ot 
Parliament  heiitg  taJiea  in  iu  apparaat  maaniag  la  aqy 
ana  seotion  of  one  of  the  staintas,  partioalar^  in  tha 
but  statata  ia  tlie  aeries.  If  oaa  reads  the  Mh'  sab* 
seotioa  ptr  as,  be  woald  at  fimb-sigbt  he  disposed  to  give 
Iha  word  tmprovemaats  a  vary  wide  interpietation  | 
bat  whsawafiiid  is  tha  veryatatotoinwhiobtbis  woni 
m  used  a  paremptoiy  diraottoatbatitamaaniog  shall  ba 
lafcan  as  in  «b«  former- Aot  of  1878,  tbeiaUiaataaaa 
enforced  tfast  thatinterpietatioa  moat  ha  aUdadbfttha 
ooutext  not  efieriDg  aay  .ubatoole.  And  when  thia  is 
anoe  determiBed,.it  nnama  to  ma  to  tallow,  as  I  hava 
dome  to  the  caoolasioB,  that  the  tight  to  ■oaaayensatioai 
lor  ImpiavaaMats  is  tliif  teaa  basis  of  tba^naotmaat  ia 
ttia  8tb  sab-aeetion  of  aeotion  8«ftha-Aetaf  1881 1,  that 
Ijha  improvemeats  meutioiiad  io  tba-aob»saetiaii  moat 
be  takea  aa  not  merely  dafioad  ia  the  Aet  of  1828r  bat 
also  with  the  qnalifioatians  attaobed  (hetato  ^  that 
Statute,  so  far  as  the  impcovemoato  wece  made  bafora 
tb*  passing  of  the  Aot  «f  1870.  Jt  app^am  to  ma  that 
thia  view  is  aa  well  aanctiooad  as  it  is  straofllyaDpportad 
by  all  tbe  aaaas  that  faava  ariaaa  oa  the  aoastroetioa.  ef 
statDtss  held  to  be  one  coda  ec  to  be  dealt  witb  talari 
mUerid.  I  oaed  only  refer  >  to  ooa  assa  of  £j/rt  V. 
MacDimtU,  9  H.  L.  Oas.  618,  aoa  of  the  most  remsrksMaj 
where  the  late  Iiord  Chaaoallei  Brady  and  Lord  Jvstisa 
Blaokborn,  in  a  series  of  daciafons,  1^  aditarioK  to  tlta 
auppoaed  literal  measing  of  tha  7thasadao  of  tha  Aidg^ 
ment  Mortgage  Aot  of  18f  0, 18  A  U  Vict., «,  89,  taken 
by  itself,  gave  4  be  judgment  regiatared  as  a  mertnigs 
force  and  affect  against  tbe  pravioasly  anrsgiBteied  deed 
of  the  judgmoDt  debtor.  liow,  on  the  Isngasga  o(  that 
BBotioo,  jMr  jc .  that  Was  appareatly  so  ;  hat  they 
arroueonsly  disregarded  the  ciroamstanoa  that  tlia 
statute  was  hot  part  o(  a  coda  nsgalating  tha  righto  «t 
jndgment  orediton^  and  that  b<^re  the  ststato  the 
jadgmeat  itself,  with  its  general  lieo«  oaly  sflsetod 
*hat  tha  debtor  at  the  date  of  the  iudgoaat  aoolA 
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dispose  of,  and  that  the  Dew  statate  was  oaly  intended 
to  affect  that  very  ioteresC  in  another  way,  abd  that 
therefore  the  retjistration  ooald  only  affeot  what  was  so 
boond,  and  was  as  to  that,  and  that  alone,  to  stand  as 
»  reKistered  dead  for  the  futare.  The  whole  prinoiple 
pt  the  deoisiun  of  the  Honse  of  Lords,  in  every  part  of 
it,  seems  to  me  to  apply  in  this  very  oase  on  the  point 
I  am  now  dealini;  with.  I  think  it  right  to  add  that  I 
cannot  agree  with  the  reasoning  of  the  Lord  Cban- 
oellor,  which  relies  on  the  right  of  sale  conferred  on 
the  tenant  by  the  early  sections  of  the  Aot  of  1S81. 
These  sections  do  not,  in  my  opinion,  give  an  absolnte 
right  at  sale  of  all  the  improvements  as  they  stand;  if 
they  did,  it  would  seem  to  me  to  follow  that  the  whole 
increased  letting  valoe  oaosed  by  improvements  beoomes 
the  absolnte  property  of  the  tenant.  The  right  of  sale 
is  by  the  express  enactment  a  restricted  one ;  the  land- 
lord can  intervene,  and  then  the  Conrt  mnst  fix  the 
trne  value.  This  value  cannot  be  the  market  value, 
but  what,  having  regard  to  the  interest  of  landlord 
and  tenant  respectively  under  this  code,  would  be  the 
trne  estimate  of  price  between  tKem. 

As  to  whether  a  tenant  having  made  improvements 
during  the  currency  of  a  lease,  and  enjoying  them 
during  that  period,  gets  compensation  thereby  from  the 
landliurd,  I  am  dearly  of  opinion  that  he  does  not. 
When  a  man  takes  a  lease,  he  is  a  parohaser  for  the 
whole  extent  of  the  term  granted,  provided  he  fulfils 
faia  obligations  under  the  lease.  11  he  makes  improve- 
ments which  he  can  lawfully  do  under  the  terms  of  bis 
lease,  he  has  the  same  right  to  eujoy  them  during  the 
term  as  to  make  them.  He  buys  the  right  to  enjoy  and 
tnake  ose  of  them  during  the  term,  as  much  as  be  buys 
the  legitimate  use  of  the  land  ;  and  it  is  impossible  to 
uy  that  in  such  a  state  of  facts  he  is  "otherwise 
oompenaated  for  snob  improvements"  by  a  user  or 
•ojoyment  while  the  lease  lasts.  The  same  conse- 
quences would  follow  under  any  other  tenancy  during 
which  the  improvements  are  made,  and  whilst  it 
remains  unaltered ;  on  every  break  in  the  tenancy  a 
sta'e  of  things  may  nudonbtedly  occur  which  the  Land 
Commissioners  wonld  have  to  oonsider,  as  to  whether 
it  amounted  to  a  compensation  for  the  improvements 
otherwise  than  by  payment.  This  state  of  things  may 
noant  up  to  a  case  where  the  new  tenancy  is  granted 
and  accepted  expressly  in  consideration  of  the  improve- 
ments being  made,  and  descend  to  a  oase  where 
nothing  whatever  is  said  between  the  landlord  and 
tenant  on  the  subject;  but  where  from  the  terms  of 
the  new  tenancy  it  can  and  ought  to  be  reasonably 
inferred  that  the  new  tenancy  has  been  granted  upon 
terms  which  fairly  imply  that  the  improvements  were, 
either  to  the  entire  or  partial  extent,  the  moving  cause 
to  the  landlord  giving  the  new  tenancy,  no  contract  is, 
in  my  mind,  in  any  way  necessary  towards  getting  at  a 
"compensation  otherwise  than  payment"  under  the 
Motion — mnoh  less  is  a  threat  or  menace  of  eviction 
on  the  part  of  the  landlord.  The  facts  or  oiroom- 
•tanoes  anrrotinding  each  change  of  teoauoy  of  the 
holding,  on  which  improvements  have  been  made,  must 
in  the  end  rule  each  case.  Now,  as  an  insiaoce  where, 
independently  of   any  contract,  I  would   regard  this 

Siestion  of  "  otherwise  compensated  "  as  one  which 
.  onld  be  considered  by  the  Commissioners,  I  will  take 
this  one :  A  tenant  holds  under  a  lease  at  a  moderate 
rent;  he,  being  an  improving  tenant,  has  exeoated 
permanent  improvements  within  the  statutes,  which 
mocb  enhance  the  letting  value  of  the  holding  when 
the  lease  ends.  The  lanoUord  at  the  end  of  the  lease 
enters  on  the  premises,  and  having  viewed  the 
premises,  says  to  the  tenant,  "  I  see  yon  have  improved 
this  holding ;  go  on  from  year  to  year.  I  will  let  you 
hold  at  the  old  rent  yon  paid  under  the  terminated 
lease."  The  tenant  so  holds  on — say  for  ten  or  twenty 
years.  It  seems  to  me  that  in  that  case,  at  the  end  of 
either  of  these  periods,  the  Land  Commissioners,  in 
fixing  a  rent  as  between  the  landlord  and  the  (enaiit, 


should  take  into  consideration  a  letting  so  made  aa  an 
element  in  ooming  to  the  oondnsion  whether  the 
improvements  made  were  wholly  or  partially  oompeo- 
sated  for. 

As  to  the  operation  of  the  lease  of  1846,  this  is  aa< 
questionably  a  point  of  much  practical  moment.  It 
has,  of  course,  all  the  reoommendation  of  a  new  and 
safe  starting-point  aa  between  landlord  and  tenant ;  but, 
I  must  oonteas  I  cannot  think  that  by  itself  it  ban 
the  tenant's  claim.  I  see  no  difference  between  a  leaaa 
describing  the  snbjeot-matter  of  demise  and  the  same 
subject-mater  demised  by  parol,  say  from  year  to  year. 
The  statement  in  the  lease  that  the  honse  is  part  of 
the  demised  premises  is  no  more  than  what  wonld 
happen  if  the  landlord  let  the  holding  and  tenant  took 
it.  To  bar  the  tenant  oonolosively,  on  a  change  at 
tenancy,  of  his  right  to  compensation  for  improvements^ 
or  of  the  benefit  of  the  9th  sub-section,  I  think  there 
should  be  a  dear  dealing,  either  express  or  implied, 
involving  an  abandonment  of  saoh  right  or  benefltb 
When  this  does  not  exist,  the  Land  Commissioneta 
must,  I  admit,  carefully  review  the  whole  state  of 
things  aocompanying  the  change  of  tenancy,  and  rale 
upon  it.  It  would,  of  course,  be  of  the  utmost  moment 
to  get  a  starting-point,  hut  this  must  and  should  he  one 
dear  and  safe  beyond  any  doubt.  I  would  be  appre- 
hensive that  a  decision,  holding  that  a  lease  in  the 
terms  of  that  of  1846  was  a  bar  to  the  subsequent 
occupant  of  the  holding  claiming  compensation  or  the 
benefit  of  the  9ch  sub-section,  would  to  a  great  degree 
involve  the  oondnsion  that  each  change  of  tenanoy 
wonld  bar  all  claim  to  improvements  made  befcHre  it, 
which  I  think  it  was  the  most  decisive  object  of  the 
statute  to  prevent.  I  think  that  in  the  present  case 
there  was  nothing  in  any  of  the  changes  of  tenancy  to 
bar  the  claim  to  compensation  for  improvement*,  or  the 
rights  of  the  last  occupying  tenant  in  respect  thereof. 

Such  are  my  answers,  and  the  reasoos  for  them,  to 
the  questions  which  we  all  agree  are  necessary  to  be 
answered,  so  as  to  determine  the  legal  points  arising  on 
the  oase  submitted  to  us.  I  have,  perhaps,  stated  my 
reasons  at  too  mnoh  length ;  but  aa  there  is  a  oonsidar- 
able  difference  of  opinion  amongst  the  member*  of  this 
Conrt,  for  whom  I  entertain  supreme  respeot,  I  haw 
thought  it  better  to  state  Ihoae  reasons  fully. 

MoBBis,  G.J.— The  learned  JTudioial  Commissioner, 
in  his  judgment,  states  that  he  expects  this  Conrt  may 
determine,  in  regard  to  important  questions  arising  in 
this  case,  principles  by  whioh  the  Land  CommiasionerB* 
future  action  should  be  regulated.  We  do  so,  after 
mnoh  oousideration  and  lengthened  oonferenos,  but,  I 
regret,  in  some  instances  with  more  or  less  difference 
of  opinion.  The  five  questions  which  directly  arise  on 
the  oase  have  been  stated  by  the  Lord  Chancellor. 
First,  with  respect  to  the  word  "improvements."  It 
appears  to  have  been  used  and  dealt  with  as  of  the 
same  signification  as  "  the  increased  letting  value " 
caused  by  the  improvements.  The  word  is  defined  in 
the  Act  of  1870  as  "  any  work  which  being  execnted 
adds  to  the  letting  value  of  the  holding,  Ac.,"  bat  the 
addition  to  the  letting  v^ue  is  caused  by  the  work  plus 
the  inherent  qualities  and  capacity  for  snob  work  of  the 
holding;  the  latter  is  the  landlord's, while  the  former  is 
the  tenant's.  The  absence  of  any  oonsideration  of  the 
inherent  capacity  of  the  soil,  in  the  oonsideration  of 
increased  letting  value  caused  by  improvamenta  or 
work  done  by  the  tenant,  appears  to  pervade  the  judg- 
ments ;  it  might  in  many  oases  be  the  most  important 
factor,  while  in  other  oases  it  might  not.  This  is  well 
put  by  Hr.  Butt,  at  page  128  of  his  work  on  the  Aot  of 
1870.  He  says : — "  If,  for  instance,  the  letting  value  of 
the  farm  was  increased  by  £10  a  year,  it  may  be  nrged 
that  this  value  is  created  by  the  industry  and  expendi- 
ture of  the  tenant,  and  that  therefore  he  ia  entitled  to 
regard  the  property  he  has  so  created  aa  his  own ;"  bat 
he  proceeds  to  say,  "  the  additional  value  ia  not  the 
creation  solely  of  the  tenant — it  is  the  creation  partly 
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of  the  ezpenditnre  aod  skill  of  the  teoant,  and  partly  of 
th«  inherent  oapabllities  of  the  Boil." 

The  seoond  qneiition  is  as  to  the  meaning  of  "  prede- 
oeuoTS  in  title."  We  are  all  of  opinion  that  the  distine- 
tion  Boaght  to  be  drawn  between  thii  case  and  Bolt  ▼. 
ffarberion  by  the  learned  JadioiU  Commisaioner  i«  an  ten- 
able. It  was  not  deoided  on  any  snoh  assamption  as  he 
appears  to  think — viz.,  "  that  the  new  lease  was  granted 
in  consideration  of  the  ciroamatanee  of  the  dwelling- 
bonse  having  been  erected."  The  Master  of  the  Rolls, 
Jjord  Jastioe  Deasy,  and  I  myself  were  three  of  the  jnilges 
who  deoided  H<dt  v.  Barberton ;  and  the  ratio  of  the  case 
was  that  "  predeoessor  in  oooapanoy  "  was  not  "  prede- 
cessor in  title."  The  Jadioial  CSomnalssioner  refers,  in 
support  of  bis  view  of  Bolt  v.  Barberton,  to  the  jadg- 
rnent  of  the  then  Lord  Chief  Baron,  who  did  not  ooncar 
fully  in  the  gronnds  of  the  judgment  of  the  other  jodges 
prooounoed  by  Lord  Ohanoellor  O'Hagan,  and,  there- 
fore gave  his  own  gronnds ;  but  the  point  of  the  judg- 
ment of  the  Court  is  emphasised  by  the  judgment  of 
the  one  judge  who  was  not  satisfied  to  rest  liis  judg- 
ment on  the  same  gronnds  as  was  the  judgment  of  the 
Ooart.  But  then  arises  the  question  whether  the  7th 
aeotion  of  the  Aot  of  1881  affoota  the  oonstruotion  of  the 
words  "  predecessors  in  title '"  in  section  8,  sab-seotion  9. 
I  am  of  opinion  that  it  does  not.  The  legal  meaning  of 
"  predeoesaors  in  title"  was  settled  by  Bolt  v.  Barberton. 
The  meaning  is  not  purported  to  be  altered  by  section  7, 
bnt  by  that  section  it  is  declared  that  a  tenant,  under 
certain  cironmstanoes  (the  leading  one  being  when 
qnilting  his  holding),  shall  not  be  deprived  of  the  right 
to  compensation  by  reason  of  certain  other  circumstances 
•et  forth,  and  that  in  such  oase  a  former  tenant  shall  be 
deemed  to  be  a  predecessor  in  title  to  him,  when, 
•ooording  to  legal  interpretation  oi  the  words,  he  would 
be  deprived,  and  would  not  be  a  snooessor  in  title.  I 
oaonot  concur  in  the  argument  which  carries  that  legis- 
lative accretion,  under  certain  circamstances,  to  the 
words  "  predece:Mors  in  title  "  in  section  7  to  another 
•ection  dealing  with  another  set  of  circumstances,  where 
the  words  "  predecessors  in  title  "  are  simply  used,  and 
BO  accretion  of  meaning  attached  to  them ;  and  I  cannot 
ooncur  in  the  judgment  of  the  learned  Judicial  Commis- 
•ioner  that  the  legal  meaning  of  the  words  —  their 

Slain,  ordinary  meaning — is  a  strict  technical  meaning. 
[either  can  I  accept  the  argument  that,  because  in  one 
section  and  under  peculiar  circamstances,  a  word  is 
declared  to  have  a  siguifloation  difFerent  to  its  legal  one, 
ergo  the  same  word,  when  used  in  another  section,  is 
also  to  have  a  different  sigoiflcation  from  its  legal 
sense — e  contra,  "  expratio  %niu$  eeehuno  oAcritM." 

As  to  the  third  question,  the  CommisaionerB,  in  order 
to  determine  a  fair  rent  under  the  8th  section,  have  to 
regard  the  interest  of  the  landlord  and  tenant  respec- 
tively. The  interest  of  the  former  ia  the  plenary  interest 
Id  the  holding,  save  so  far  aa  the  tenant  establishes,  in 
diminution,  claims  under  the  Acta  of  1870  or  1881. 
These  claims  constitute  the  tenant's  interest.  What  is 
the  tenant's  claim  under  the  Act  of  1870  in  respect  of 
improvements  made  before  the  passing  of  that  Act? 
[His  lordship  read  section  1  of  the  Act  of  1870.]  The 
tenant's  claim  is,  by  the  final  paragraph,  limited  as 
to  improvements  made  before  the  passing  of  the  Act 
by  the  period  of  enjoyment,  that  is  to  the  extent 
the  tenant  has  been  repaid  by  enjoyment.  The 
Aot  of  1870  was  ao  administered  by  all  tribunals.  When 
the  Aot  of  1881  passed,  the  tenant's  interest  in  respect 
of  improvements  made  before  1870  was  not,  in  name  or 
substance,  a  claim  to  have  them  recognised  as  faia,  or  a 
claim  to  their  full  value,  but  a  claim  to  be  compensated 
•o  far  as  he  had  not  been  compensated  bv  enjoyment  in 
the  various  degrees  of  time,  ice.,  as  set  forth  in  section 
4.  8uch  legialatively  oompenaated  for' improvements 
oould  not,  in  the  teeth  of  the  Act  of  1870  (incorporated 
With  the  Aot  of  1881),  be  part  of  the  tenant's  interest 
within  the  meaning  of  section  8 ;  and  if  not,  they  are 
part  of  the  laudlora's  interest— to  be  so  regarded  in 


fixing  a  fair  rent.  Bnt  is  this  altered  by  sub-s.  9  f  lo 
my  opinion,  ■■  no."  That  sub-aeotion,  in  that  respect,  only 
reaffirms  in  more  special  language  that  the  tenant's 
improvements  are  not  to  be  assessed  in  rent ;  it  does  not 
purport  to  repeal  section  4  of  the  Aot  of  1870,  by  which 
improvements  made  by  a  tenant  or  his  predeoessor  is 
title  before  the  Aot  were,  under  the  oiroumstaaces  aud 
with  the  measures  set  forth  respectively,  declared 
oompensatad  for,  aod  were  consequently  not  to  become, 
but  to  remain,  the  property  of  the  landlord,  and  aa 
such  part  of  his  interest  in  ascertaining  his  fair  rent ; 
and,  being  the  landlord's  property,  what  part  of  sub-seo- 
tiou  9  takes  them  from  him,  the  Act  of  1870  nan  obstante  t 
Similar  considerations  may  apply  to  provisoes  of 
section  4,  such  as  proviso  (a)  and  proviso  S,  whereby  a 
thirty-one  years'  leaae,  enjoyed  by  a  tenant,  was  deemed 
full  compensation  with  certain  exception*. 

Question  four,  I  oonaider,  necessarily  calls  for  a 
oonaideration  of  the  meaning  of  the  9tb  sub-section, 
as  to  what  is  meant  by  "  otherwise  compensated 
by  the  landlord  or  his  predecessors  in  title."  It  was 
argued  here,  on  the  part  of  the  tenant,  that  it  should 
be  compensation  ejutdan  ffeneria  as  "  paid."  It  appear* 
to  me  to  be  the  contrary.  ''Otherwise"  signifies  ''byauf 
other  means,"  which,  so  tar  from  being  ejiudem  gentrii, 
might  he  of  the  most  opposite  oharaotsr.  "  Com- 
pensated," the  word  so  often  used  in  the  Aot  of  1870, 
signifies  "indemnified  from  losa."  The  section  so 
interpreted  would  read  thus:— "No  rent  shall  be 
allowed  for  improvements  made  by  the  tenant  or  his 
predecessors  in  title  for  which  the  tenant,  Ae.,  has  not 
been  paid,  or  by  any  other  means  been  indemnified  by  th« 
landlord  or  his  predecessors  in  title" — that  is  out  of  tho 
property  of  the  landlord.  The  learned  Judicial  Com- 
missioner says  : — "  Under  the  Aot  of  1881  the  compensa- 
tion must  emanate  from  the  landlord.  In  order  to 
enable  him  to  claim  rent  in  respect  of  the  tenant's  im- 
provements, he  must,  so  to  speak,  have  bonght  them 
from  the  tenant,  paid  him  for  them,  or  otherwise 
oompensated  him.  What  amonnts  to  such  compensa- 
tion t  It  may  take  a  hundred  forma,  which  it  would 
be  impossible  to  enumerate.  But  it  must,  I  oonoeivcL 
be  something  given,  or  done,  or  foregone  by  the  landlord 
as  an  equivalent  for  the  improvements.  We  are  not 
called  on  to  decide  whether  a  lease  given  at  a  low  rent, 
in  order  to  enable  the  tenant  to  improve,  might  not  in 
some  cases  be  held  to  be  compensation,  nor  whether,  in 
the  case  of  a  tenancy  from  year  to  year,  the  landlord'! 
abstention  for  a  considerable  period  from  the  exercise  ot 
his  legal  right  to  evict  the  tenant  or  enforce  a  larger 
rent  from  him  by  menace  of  eviction  might  not,  in  some 
cases,  be  deemed  compensation  by  him.  £very  oase  ot 
that  kind  would,  I  conceive,  be  governed  by  its  owd 
special  cironmBtances."  I  do  not  much  differ  from  this 
reading  of  the  section,  with  the  following  modifications : 
firstly,  the  use  of  the  ambiguous  word  "  emanate  " — it 
by  that  he  means  that  there  must  be  some  active  giving 
by  tbe  landlord  it  is,  in  my  opinion,  a  mistaken  view. 
Again  he  says,  by  way  of  illustration — ''We  are  not 
called  on  to  decide  whether  a  lease  given  at  a  lower  rent, 
in  order  to  enable  the  tenant  to  improve,  might  not  in 
some  cases  be  held  to  be  a  oompeoaation."  I  should 
say  snoh  a  oase  could  admit  of  no  doubt  bnt  that  "  it 
might."  Again  he  says,  "  in  the  case  of  taoaucies 
from  year  to  year,  the  landlord's  abstention  for  a  con- 
siderable period  from  the  exercise  of  his  legal  right 
to  eviot  or  enforce  a  larger  rent  by  menace  of  avic- 
tion  might  in  some  cases  be  a  compensation."  Hera 
again,  the  words  "  menaoe  of  eviction "  introduce 
the  false  element  of  any  action,  whether  actual  or  by 
threat,  on  the  part  of  tbe  landlord.  The  mere  absten- 
tion by  the  landlord  from  availing  himself  ot  bis  legal 
rights  and  allowing  the  tenant  to  enjoy  what,  if  tna 
landlord  chose,  he  might  enjoy  himself,  mast,  in  mj 
opinion,  be  a  compensation  by  the  landlord,  irreepective 
of  threat  or  sta'ement  to  that  effect.  Mr.  Commissioner 
Litton  oats  tbe  Oordian  knot  by  elaborating  a  oom- 
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pqndioag  formula,  and  proceeds  to  state  it  thas : — "  Tbe 

qaestioo  ia,  to  what  extent  has  the  letliag  valae  been 

ittoraaaed  by  improvemeots,  if  at  all ; "  dedactiDg  the 

lattai  from  what  be  has  described  as  tbe  commercial 

Talae  of   the    boldiuf;,   be    adds,  "  we  get    the    fait 

reut."    What  we  have  decided  as  to  tbe  trae  meao- 

inft  of  tbe  word  "improvements" — viz.,  that  it  is  not 

the  same,  as  tbe  increase  of  the  letting  valae,  destroys 

tbis  formula  at  its  oatset.     Paasiag  oa  further  to  the 

ooosideratioo  of  tbe  words  "otherwise  compensated," 

the  same  learned  Gommissioaer  lays  down  thus — "  Tbe 

words,  *  paid  or  otherwise  oompeosated  by  tbe  landlord' 

mast  mean  either  actual  payment  or  some  positive  and 

direct  ooosideratioo  moving  from  tbe  laodlord  to  tbe 

teoaiit.aod  not  tbe  enjoyment  of  occopation  which  has  no 

referenoa  to  tbe  improvements."    Daring  the  argament 

of  tbis  cane  this  proposition  was  described  by  the  Lord 

Chief  Baron  as  placing  the  enjoyment  on  the  basis  of 

oontract,  express  or  implied,  when  he  asked  the  leading 

ooaosel  for  the  teoaot  whether  he  so  argued.    I  have 

already  in  effect  stated   what  appears  to   me  fairly 

clear— viz.,  that  tbe  enjoyment  by  the  tenant  is  not 

neosBiMrily  to  rest  oo  the  basis  of  contract  between  him 

and  bis  landlord.    It  rests  on  the  basis  of  compensation 

in  fact  obtained  by  him  ont  of  the  landlord's  property, 

ixrespeotive  of  whether  the  landlord  actively  or  passively 

permitted  or  knew  of  the  enjoyment— oonaiderations,  in 

my  opinion,  oatside  tlie  real  one — ^Ti&,  *•  indemoiflca- 

tion  "  by  the  tenant  oat  of  tbe  landlord's  property— aj^., 

enjoyment  at  a  low  rent  for  a  long  time.    The  con. 

•tractioD  contended  for  by  the  tenant  reqaires  ns  to 

interpret  the  sub-section  as  if  it  ordained  in  express 

words  that  the  time  of  enjoyment  should  not  be  held  to 

be  compensation.     I  ooold  not,  bowevor,  apply  the 

principle  of  compeosation  oat  of  the  landlord's  property 

to  improvements  made  daring  the  oarrency  of  this 

lease,  and  of  which  the  only  enjoyment  was  tbe  period 

that  the  lease  lasted.    In  the  restricted  sense  of  tbe 

word   "  improvements,"  which  we  decide  is  its  legal 

•ignifioBtioD,  what  enjoyment  is  there  daring  the  lease 

oat  of  the  landlord's  property  7    If  in  the  present  case 

Mrs.  Donseatfa  had  not  raised  tbe  rent  on  the  expiration 

of  the  lease,  there  would  be  from  that  period  dear 

enjoyment  by  the  tenant  out  of  the  property  pro  tatUo. 

When  the  stipulated  term  had  determioed  daring  whiob 

tbe  landlord  ooald  not  disturb  the  tenant's  possession, 

or  raise  bis  rent,  or  impose  any  fresh  terms,  tbe  aspeot 

changed ;  »  parol  tenancy  from  year  to  year  sprang 

up ;   tbe  tenant  would  big  left  .in   the  enjoyment  of 

improTemeote  with  which  it  was  competent  for  the 

landlord  to  interfere  by  raising  the  rent.    The  eab- 

aeqnent  enjoyment  by  the  tenant  of  the  whole  unshared 

benefit  of  the  improved  holding,  including  its  developed 

and  reidised  capability,  woold  amoant  pro  tanto  to  oom- 

pensatioD  by  the  landlord ;  and  I  know  of  no  form  of 

compensation  more  advaotageonB  to  the  tenant.    It 

furnished  the  distinotion  between  landlords  who  left 

the  tenant  tbe  entire  profit  of  his  improvements,  and 

those  who  insisted  upon  sbariog  in  the  advantages 

derived  by  them  from  increase  of  rent. 

As  to  tbe  6th  question,  I  am  of  opinion  that  Mrs. 
Dunseath  is  entitled  to  rent  for  tbe  huase.  The  boase 
being  on  the  land  when  James  M'Eee  took  his  lease  io 
1846,  by  whomsoever  bailt,  he  took  it  as  tbe  landlord's 
property.  This  reeolt  follows  necessarily  from  the 
opinion  I  have  formed  on  the  questioo  of  "  predecessor 
in  title,"  as  tbis  case,  in  respect  of  the  bouse,  would  be 
not  alone  in  principle,  but  idmcst  in  fact,  the  tame  as 
BoU  v.  ffarberton. 

It  becomes  unnecessary  to  decide  whether  on  another 
ground,  suggested  in  argument,  tbe  same  result  should 
not  be  arrived  at.  The  widow  Dunseatb's  husband 
bought,  with  other  property,  tbe  reversion  expectant  oo 
the  lease  to  M'Eee  in  the  laonmbered  fiatates  Court  in 
1851,  and  tbe  conveyance  was  executed  to  him  by  tbe 
judges  of  that  Court.  That  couveyanoe  by  iodefeasible 
title  conveyed  to  the  purchaser  the  estate  as  then 


improved,  anbject  only  to  the  lease  of  1846  and  aoy 
rights  flowing  from  it — I  say  emphatically  from  il;  but 
with  no  reservation  of  any  rights,  real  or  imagioary, 
that  flow  or  might  be  supposed  to  flow  from  aoything 
done  at  aa  earlier  period  tbao  tbe  date  of  tbe  lease. 
What  reduces  tbe  purchaser  uoder  the  Incambered 
Estates  Court  title  from  being  the  grantee  of  an  im- 
proved estate — i.e.,  of  ao  estate  with  its  tbeo  improve- 
ments— to  tbe  position  of  grantee  of  an  estate  practi- 
cally minus  the  improvement  1  Tbe  question  remains 
whether  tbe  general  words  in  the  9th  sob  section 
relate  back  not  alone  to  tenancies  existing  at  tbe  time 
of  the  passing  of  tbe  Act  of  1881,  but  to  tenaucies  and 
to  improvements  made  duriog  past  tenancies  by  the 
tenant  and  his  predecessors  in  title,  and  thus,  getting 
behind  tbe  conveyance,  attach  improvements  to  a  past 
tenancy  which,  even  if  it  had  existed  in  1851,  would 
be  destroyed  by  tbe  Incumbered  Estates  Court  convey- 
ance— propositions  it  might  be  difficult  to  establish. 

In  arriving  at  these  conalasioos  on  those  qnestions  I 
have  endeavoured  to  loyally  obey  and  give  enect  to  the 
meaning  of  the  statate  where  its  meaoiag  is  clear  and 
plain,  irrespective  of  any  individual  opinion  of  its  policy 
or  impolicy,  or  what  injary  it  may  entail  on  icdividoala. 
But  where  tbe  terms  are  obscure  or  ambignons— I  use 
the  words  of  ao  eminent  judge — "  the  Court  should  not 
lose  sight  of  tbe  principle  that  a  party  is  not  to  be 
stripped  of  his  undoubted  property  or  rights  by  ambi- 
gooos  terms  of  an  Act  of  Parliament." 

Fiually,  I  desire  to  acknowledge  the  assistance  I  have 
derived  from  the  full  and  able  jadgments  of  tbe  learned 
Commissioners,  though  I  am  on  some  points  nnable  to 
arrive  at  the  same  cooclusions  tbey  have — coodusions 
which,  in  the  terse  but  pregnant  judgment  of  the  lay 
Commissioner,  appeared  to  him  to  Uy  down  principles 
and  to  lead  to  results  whiob  were  never  contemplated 
by  the  Legislatare. 

Here  my  intended  judgment  concluded  ;  bat,  I  make 
this  remark  oo  tbe  Lord  Chancellor's  reference  in  bis 
judgmeut  to  the  Ulster  custom  aa  affecting  this  case- 
No  reference  is  made  to  it  in  the  case  staled  for  oar 
judgment ;  none  in  the  jadgmeot  of  the  learned  Com- 
missiooers ;  none  was  made  daring  the  argument  before 
as ;  and  none,  so  far  as  appears,  duriog  tbe  argament 
before  the  learoed  Commissioners  at  Belfast.  I  mnst^ 
therefore,  decline  a  legal  exeioitation  on  assumptions 
not  put  before  as,  and  for  aoght  I  know  non-existent. 

Paubs,  C.B.— All  the  questioos  stated  by  the  Lord 
Chancellor,  as  those  npon  which  this  Court  is  to 
pronoaoce  its  opioion,  arise  npon  the  oonstrnctioa  of 
tbe  8th  section  of  tbe  Act  of  1881.  That  statute  and 
the  Act  of  1870  must,  as  well  apon  tbe  ordinary 
priooiples  of  constraction  of  Acts  in  pari  tuUerid,  as  by 
the  express  legislative  declaration  contained  in  the  67th 
section  of  the  later  Act,  be  construed  together  as  one 
code.  In  considering  these  two  Acts,  I  shall  limit 
myself  to  the  enactments  material  to  the  question  before 
us — viz.,  to  so  muoh.of  the  Act  of  1870  as  provides  com- 
pensation for  improvements ;  and  saoh  portions  of  the 
Act  of  1881  as,  firstly,  amend  those  provisions,  and 
secondly,  entitle  a  tenant  to  bold  on  for  the  statatory 
term.  In  these  portions  of  the  Acts  I  find  two 
distinct  objects :  firstly,  that  a  tenant  on  qmtting  his 
holding  shall  be  entitled  to  certain  compcDsation  for 
improvements;  secondly,  that  a  tenant  of  a  certain 
class  shall  not  be  bound  to  qoit  his  holding  at  all,  bat 
shall  be  entitled  to  bold  on  for  a  term  of  fifteen  years 
practically  renewable  for  ever,  for  successive  terms  of 
fifteen  years.  When,  as  io  tbe  preseot  case,  a  tenaot 
who  is  so  entitled  avails  himself  of  his  right  to  obtain  a 
statutory  term,  there  ia  not,  and  cannot  be,  a  fuittiaif, 
within  the  meaning  of  the  Act  of  1870;  aud  tbe  main 
qaestioo  we  have  to  decide  is,  what  in  that  event  is  his 
right  in  respect  of  improvements! 

Improvements  are  defined  by  tbe  70th  section  of  tbe 
Act  of  1870  to  be  works  which  increase  the  letting  value 
of  the  holding,  and  are  saitable  to  it;  and  the  4ih 
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Motion  of  tfa»t  Aot  proTidea  tfait  a  tenant  may,  on 
qnittinK  bis  holding,  claim  compensation,  to  be  paid  by 
his  landlord,  in  reapeot  of  all  improTsments  on  his 
holding,  made  by  him  or  his  predeoessors  in  title. 
The  general  words  of  this  enactment  are,  howerer,  at 
onoe  oat  down  by  the  first  proviso,  which  describes  five 
classes  of  improvements  in  respect  of  wbieh  it  enacts 
"  a  tenant  shall  not  be  entitled  to  claim  any  compensa- 
tion." The  first  of  dies*  classes  is  "improvements 
made  before  the  passing  of  this  Act,  and  twenty  years 
before  the  claim  of  snoh  compensation  shall  have  been 
made,  except  permanent  baiidings  and  reclamation  of 
waste  lands."  The  second  proviso  farther  limits  the 
class  of  improvements  in  respect  ot  which  a  tenant  can 
claim  compensation.  The  third  proviso  is  to  the  effect 
that  when  a  holding  is  under  lease  for  a  term  certain  of 
not  less  than  thirty^one  yean,  the  tenant  shall  not 
(in  the  absence  of  special  provision  in  tiie  lease)  be 
entitled  to  compensation  in  respect  of  any  improve* 
ments,  except  permanent  bnildings,  reclamation  of 
waste  lands,  tillages,  and  manores.  Thefonrth  proviso 
nses  the  expression  '■  his"  (the  tenant's)  "interat  in  his 
improvements  " ;  and  the  final  clause  enacts  that  in 
awarding  compensation  in  respect  of  improvements 
made  before  the  Act,  the  Ooart  shall,  in  reduction  of 
the  claim  of  the  tenant,  take  into  consideration  (1) 
the  time  dnring  which  the  tenant  shall  have  enjoyed 
the  advantage  of  snch  improvements,  (8)  the  rent  at 
which  snoh  holding  has  been  held,  and  (8)  any  benefits 
which  snch  tenant  may  have  received  from  his  landlord 
in  consideration,  expressly  or  impliedly,  of  the  improve- 
meots  so  made.  Those  provisoes  show  that  works 
which  add  to  the  letting  value  of,  and  are  suitable  to,  a 
holding  (and  therefore  improvements  within  the  70th 
section)  are  not,  although  made  by  the  tenant  or  his 
predecessors  in  title,  necessarily  improvunents  in 
isapect  of  which  the  tenant  baa  a  r^iM  to  receive  com- 
pensation. That  be  may  have  this  right  in  reepeot 
of  them,  the  works  mast  in  addition  be  outside  the  Ist, 
3nd,  and  Srd  provisoes,  and  the  amonnt  of  compaDsa- 
tion  he  had  a  ripAl  to  receive  in  respect  of  snch  works  is 
liable  to  rednotion  in  respect  of  the  matters  mentioned 
in  the  final  clause  of  the  4th  seetion. 

The  expression  "  predecessors  in  title "  was,  in  my 
opinion,  rightly  construed  by  the  majority  of  the  Cotitt 
for  Land  Cases  Beserved,  in  BoU  v.  BarUrton.  If, 
therefore,  the  present  cose  were  governed  by  the  Aot  of 
1870  alone,  the  tenant  Adams,  were  he  now  quitting, 
would  have  been  disentitled  to  claim  compeasation  for 
any  of  the  im^vemeots  executed  before  187S,  as  the 
oontinnity  of  title  had  been  broken  by  the  new  tenancy 
«reated  in  that  yei^T.  He  would,  farther,  have  been 
disentitled  (even  if  the  oontinnity  bad  not  been  brokeo). 
to  claim  for  any  works,  except  the  house  and  reclama- 
tion of  waste  lands  (if  any),  execntied  before  1863.  Thm 
state  of  the  law  was,  however,  amended  by  the  7th 
Motion  of  tbe  Aot  of  1881.  The  subjeet-matter  of  the 
first  clauM  of  this  section  (the  portion  which  is  material 
here)  is  the  "ri^t"  of  the  tenant  to  receive  oempen- 
•ation  under  the  Act  of  1870 ;  and  tbe  subject-matter 
of  the  second  olauw  (which  is  m  pari  mattrid  with  the 
first),  although  expreissed  in  different  terms,  ia  in  fact 
the  same,  as  a  tiUe  for  the  pnrpose  of  obtaining  oom- 
pensation  for  improvements  can  exist  only  in  respect 
of  works  for  which  tbe  tenant  had  a  right  to  obtain 
oompensation.  Were  it  not  for  the  third  clause,  ^ieh 
imposes  upon  the  Court,  in  adjudicating  apon  any 
elaim  falling  within  the  prior  portions  of  the  section,  a 
dnty,  not  prescribed  by  the  Aot  of  1870,  of  taking  into 
consideration  all  tbe  oiranmbtanoes  under  which  the 
change  of  tenancy  took  place,  and  admitting,  reducing, 
or  altogether  distdlowing  the  claim  accordingly,  I  should 
have  thought  it  open  to  argument  that  the  second 
dauM  of  this  section  was  declaratory  of  the  oonatmc- 
tion  of  the  Act  of  1870.  Such  a  conBtmotion  is,  how- 
aver,  in  my  opinion,  rendered  impossible  by  the  latter 
elauM ;  but  Z  ooufesa  that,  in  xefexance  to  the  question 


now  under  consideration,  I  Uiink  it  of  little  impottanca 
whether  the  section  be  or  be  not  to  a  certain  extant 
declaratory,  for,  whatever  be  its  nature,  it  seems  to  me 
dear  that  its  wording  renders  it  impossible  to  give  the 
extended  oonatmetion  to  the  expreasion  "  tenant  or  his 
predecessors  in  tide,"  exoept  where  these  words  are  read 
in  reference  to  the  elan  of  improvements  to  which  alone 
they  are  applied  in  the  7th  section.  The  cases  to  which 
the  extended  construction  applies  are,  therefore,  prtsut 
faeie  subject  to,  and  restricted  by  two  (bnt  as  far  aa  I 
can  see  by  only  two)  limitations — one,  a  limitation  in- 
volving tbe  procedure  by  whioh  effect  is  to  be  given  to 
the  tenant's  right  to  oompensation — vi».,  npon  a  claim 
on  the  tenant  quHting  his  holding ;  the  second,  and  in 
my  mind  the  most  important  one,  a  limitation  involviuft 
the  subject-matter  in  reference  to  whiob  the  extend*^ 
construction  eon  apply — via.,  not  improvements  gene« 
rally,  bnt  improvements  (to  revert  again  to  tbe  word* 
at  the  eommenoement  of  the  7th  seetion)  in  respeot  ot 
which  the  tenant  had  a  "  right  to  reoeive  compensation.'! 
I  now  turn  to  the  provisions  of  the  Aot  of  1881,  ia 
reference  to  the  statutory  term.  Section  8,  anb-aeotioa 
8,  enact* — "Where  thtj  judicial  reut  of  say  preMat 
tenancy  has  been  fixed  by  the  Court,  then,  until  the 
expiration  of  a  term  of  fifteen  years,  such  preMat 
tenancy  shall  (it  it  so  long  continna  to  sdl>aiat)  bo 
deemed  to  be  a  tenanoy  subject  to  statotoryconditiona." 
Section  6  provides  that  a  tenant  of  such  %»okoaf  ahaU 
not  be  compelled  to  quit  hia  holding,  •soap*  in  conaa* 
quenee  of  the  breach  of  bobm  obo  or  more  of  thoatatu- 
toiy  conditions.  The  8tii  aection  in  sub-section  1  om* 
powers  a  tenant  of  a  present  tenaooy  dasiioua  of 
obtaining  this  tenure,  to  apply  to  the  Ooart  to  fix  a  fair 
rent,  and  the  Court,  "  hatmg  ragard  to  th»  niMrasU  a/  the 
kmdlord  and  teitaiU  retptethely,"  is  to  determine  what  is 
snch  fair  rent.  I  pauM  here  to  repeait  whatt  I  have 
already  obMrved,  thai  the  tenant  by  entitling  himsalt 
to  hold  on  for  fifteen  years,  has  postponed  for  that,  and 
possibly  for  a  much  longer  period,  the  quitting  upon 
which  he  wonld  have  been  entitled  nnder  the  Aot  of 
1870,  to  daim  for  the  improvements  in  reapeot  of  whioh 
he  had  a  right  to  receive  compensattioni  He  has  noti 
however,  thereby  lost  his  MtMreM  in  fehoM  improvements. 
If,  therefore,  hie  tnterett  in  improvements  ia  to  be  at  all 
conaidered  in  Mlding  a  tak  nut,  it  most  be  m  eon* 
aidend  although  them  baa  not  been  a  qaittingi  aSMl 
therefora  altiiengh  a  claim  nnder  the  4th  aaotion  ot  tbe 
Aot  of  1870  eooid  not  he  snstained.  This  Sth  seotioD, 
aoconlingly,  in  its  9th  oub-seotion,  enttots— "  No  rant 
•halt  be  allowed  or  made  payable  ha  any  prooeediaga 
nnder  tbie  Aot  in  respect  of  improvemeBte  made  by  the 
tenant  or  his  predeceaaors  in  title,  and  for  which  in  tha 
opinion  ot  tbe  Ooart  the  tenant  or  hia  predeceeaon  in 
title  ahall  not  have  been  paid  ototbecwiM  compensated 
hj  the  laoaiord  or  hia  predeoeason  in  Utle."  Were  the 
«MM  of  improvement  within  the  aub-aeotion  a  larger 
one,  than  that  to  which  *•  pradeeeaaora  in  title"  ia,  by 
the  7th  section  ap^ied  in  ita  oztended  mum,  I  would 
agree  with  the  Lord  Chief  JttatiM  and  the  Lord  Chief 
Jnstioe  of  tbe  Common  Plaaa,  that  theoxtondad  ooa- 
atmotion  oonid  not  prevail  in  tbia  anh<«ae«ion,  bMauM 
that  would  b«  to  apply  that  oonatniotlon  to  a  aobjeet- 
matter  to  which  thwra  ia  no  intaotion  on  the  face  of  the 
Act  that  it  shonld  be  applied.  Bat,  on  tiie  other  hand, 
if  the  impravemeiita  rsferrad  to  in  the  anb-aeotioa  are 
identical  with  thoM  within  tbe  7th  aeetion,  then  one  of 
the  two  difficulties  of  the  application  of  the  extended 
constmction  doM  not  exist.  Wba*  than,  apon  the  true 
oonatmetion  of  the  sub-section,  SM  the  improvements 
contemplated  by  it?  In  order  to  determine  this,  I 
must  read  this  9th  suh-sectioa  as  part  ot,  and  in  ooo- 
nexion  with  the  other  provisions  of  the  Sth  section. 
So  reading  it,  I  am  of  opinion  that  it  was  not  oootra- 
diotory  to,  bnt  in  explanation  and  enforcement  of  the 
prinoipla  contained  in  the  1st  aat>-seation,  which,  in  my 
opinion,  contains  the  key  to  tha  entire  section — via., 
that  in  fixing  tha  fair  nnt  ngard  should  be  had  to  tbe 
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iDterest  of  the  landlord  and  tenant  respeotiv«ly.    In  my 
'View,  it  was  not  intended  by  tbi»  gnb-seotioD  to  provide 
tbat  the  Coart  ghonld  not  have  regard  to  the  interest 
of  the  landlord  or  to  transfer  to  the  tenant  any  part  of 
that  intorest,  either  in  the  holding  or  in  the  improve- 
ments thereon.     Even  were  the  context  doobtfal,  a 
oonstniotioD  involving  each  a  oonseqaeuoe  coald  not 
obtain.    Bat  the  ooutext  is,  in  my  opinion,  not  doabtf  al. 
The  improvements  in  respect  of  whiob  rent  is  not  to  be 
payable  are  restricted  by  the  words,  "  and  for  whioh,  in 
the  opinion  of  the  Coart,  the  tenant  or  his  predecessor 
in  title  shall  not  have  been  paid  or  otherwise  oompen- 
■ated  by  the  landlord  or  his  predecessors  in  title,"  and 
these  words  demonstrate  an  affirmative  intention  tbat 
the  landlord's  interest  in  the  improvements  shoald  not 
be  transferred  to  the  tenant.   Compensation  may  be  par- 
tial  as  well  as  oomplete,  and  may  be  partial  even  in 
wspect  of  one  indivisible  work.    Therefore,  the  words 
I  have  last  mentioned  mast  define  not  only  the  class  of 
works,  bat  the  extent  of  the  intorest  or  property  in 
these  works,  in  respect  of  which  rent  is  not  to  be  pay- 
able.   If  I  be  right  in  the  conclnsions  at  which  I  have 
arrived — vis.,  first,  that  the  tenant  bad  an  intemt  in 
improvements  made  by  himself  or  hi*  predecessors  in 
title,  as  nsed  in  the  wider  signification ;  secondly,  that 
Uiere  is  in  the  9th  sab-section  an  intention  not  to 
transfer  property  in  improvements  from   landlord  to 
tenant — what  remains  to  satisfy  the  expression  in  the 
9th  sab-seotioD,  "  improvements  made  by  the  tenant  or 
ptedeceesors  in  title,  and  for  whioh  in  the  opinion  of 
the  Ooart  the  tenant  or  his  predecessors  in  title  have 
not  been  paid  or  otherwise  oompansated  by  the  landlord 
or  hie  prodeoessors  in  titled"    I  answer,  that  whioh 
«an  atone  remain,  nnloss  some  part  of  the  property  of 
the  landlord  in  the  impiovemente  be  transferred  to  the 
tenant — the  intertit  of  the  tenant  in  the  improvemento ; 
and  tbi*  intorest  be  can  have  in  $uch  improvements 
only  aa  be  bad  a  rigkt  to  receive  compensation  for. 
These  are  the  improvements,  and  in  my  opinion  the 
only  improvements,  within  the  section ;  and  the  pro- 
perty in  this  class  of  Improvemeute  is  oat  down  by  the 
words,  "and  for  whioh  the  tenant  or  bis  prodeoessors  in 
title  shall  not  have  been  paid  or  otherwise  compen- 
•ated  by  the  landlord  or  his  predeuesscsa  in  title,"  to 
the  itUemt  of  the  tenant  therein  whioh  has  been  nnoom- 
pensated  by  the  landlord.     This   interest,  although 
vested  and  existing,  was  one  the  money  valne  of  which 
depended  npon  a  fatnre  and  contingent  event — apon 
bis  quitting  bis  holding;  and,  in  my  opinion,  the  opera 
tion  of  thU  sab-seotion  is  to  give  effect  in  pnaenti  to 
that  interest  by  exempting  it  Arom  rest.    Beading  the 
•nb-aeoti<«  in  this  senses  an  effect  is  given  to  it  which 
ie  oonsietent  with  every  other  provision  of  the  aeoticni, 
•od  ia  in  farthsrauoe  of  the  essential  principle  of  tbat 
•eetion,  that  "  regard  shall  be  had  to  the  inttrmU  of  the 
landlord  and  tenant  reapeotively."    Bat,  the  improve- 
ments in  which  the  tenant  has  this  interest  indnde 
those  mads  by  his  predaoessors  in  title  in  the  wider 
•eose  meationed  in  the  7th  section.    I,  therefore,  have 
(1)  that  regard  is  to  be  had  to  the  intorest  of  the  tenant ; 
(8)  tbat  tbat  interest  inolodes  interest  in  improvemento 
in  lespeot  of  whioh  he  has  a  right  to  olaim  oompen* 
tion,  that  is,  improvements  made  by  himself  or  his 
predecessors  in  title  aa  nsed  in  the  wider  sense ;  (8) 
«  direction  in  the  9th  sab-seotioa  tbat  no  rent  shall 
.  be  allowed  in  respect  of  the  intorest  of  the  tonant 
in  improvements  made  by  him  or  his  predecessors  in 
title  in  respect  of  whioh  he  has  a  right  to  olaim  com- 
pensation.   It  seems  to  me  to  follow  that  the  expression 
•'  predeoeasors  in  title,"  in  the  9th  snb^eotion,  most,  in 
Older  to  make  the  interest  of  the  tenant,  whioh  was  in- 
-tended  to  be  protsoted,  co-extensive  with  the  interest 
which  be  in  fact  had,  and  to  which  regard  is  directed 
to  be  given,  be  read  in  its  extended  meaning,  naless 
there  be  something  in  the  context  of  the  claase  giving 
this  wider  meaning,  which  absolutely  prohibits  sach 
an  application.    This  brings  as  back  to  the  7  th  section 


to  inquire  whether  it  contains  tbisabsolato  prohibition. 
I  revert  to  the  two  limitotions  which  I  endeavoored  to 
show  restricted — and  were  the  only  limitations  which 
restricted — the  extended  oonstroction.  As  to  the  first, 
whioh  involves  the  procednre,  it  is  rendered  inapplic- 
able by  the  express  legislation  of  the  9th  sab-section. 
Tbat  section  sabstaotially  direote  the  oonsidetstion, 
upon  an  application  to  fix  a  fair  rent  (without  a  claim 
tor  compensation,  and  althoagh  there  is  no  qaitting),  of 
improvemeute  whioh  under  the  previoos  legislation 
oonld  be  considered  only  upon  such  olaim,  and  aftor 
such  event.  Aa  to  the  second,  the  constraction  which 
I  have  given  to  the  words  "  improvements  made  by  the 
tenant  or  his  predecessors  in  title  "  renders  it  identioal 
with  the  subject- matter  as  to  which,  »nd  to  which 
alone,  I  have  shown  the  words  "  tenant  or  bis  pce- 
decesBors  in  title  "  can  obtain  their  extended  constmo- 
tion.  In  resnlt,  then,  I  am  of  opinion  that  the  saggested 
difficnities  of  giving  the  extended  meaning  to  "  bis  pie- 
deoessora  in  title  "  in  the  9th  sub-section  do  not  in  fact 
exist,  and  that  the  .intention  gathered  from  the  Sth 
section  requiring  these  words  to  be  read  in  that  sob- 
section  in  tbat  extended  meaning  most  prevail.  These 
oonsiderations  enable  me  to  answer  the  1st,  2nd,  and 
Srd  questions. 

As  to  the  Ist,  I  am  of  opinion  that  the  word  "  ia- 
provemento"  in  the  9th  sab-seotion  means  works  which, 
being  snitable  to  the  holding,  add  to  its  letting  value, 
as  distinguished  from  the  increased  letting  valne  itself. 
It  is  in  this  sense  "  improvemento  "  are  defined  by  the 
70th  section  of  the  Ao<  of  1870 ;  and  the  67th  seotioa  of 
the  Act  of  1881  enacte  that  expressions  in  that  Act 
which  are  not  thereby  defined,  and  are  defined  by  the 
Act  of  1870,  shall,  unless  there  is  something  ia  the  con- 
toxt  repugnant  thereto,  have  the  same  meaning  as  ia 
the  last-mentioned  Act. 

In  answer  to  the  3nd  qnestion,  I  am  of  opinion  that 
"  predecessors  in  title  "  in  the  expression  "  the  tonant 
or  his  predecessors  in  title,"  in  the  9th  sob-section, 
mean  predecessors  io  title  in  the  extooded  sense  in 
which  tbat  expression  is  used  in  the  7th  seotioa. 

As  to  the  Srd  question,  being  of  opinion  that  that 
which  has  been  exempted  from  rent  is  not  the  entire 
work,  but  the  auoumpensated  interest  of  the  tenant  in 
that  work,  it  necessarily  foUowa  that  I  am  of  opinion 
that  enjoyment  hy  the  tenant  of  improvemento  exeonted 
before  the  passing  of  the  Act  of  1870,  whioh,  by  the 
axpreae  terms  of  the  4th  section  of  the  Ant  ol  1870,  ia 
to  he  taken  into  consideration  in  reduction  of  the 
tenant's  interest  in  such  work,  eaoBot  be  exoladed  from 
oonsidsratioo  in  determining  fair  rent.  As  I  ander- 
stand  the  judgment  of  the  Lord  Obaneellor,  who  has 
>»rrived  at  a  conolasion  upon  the  Srd  qaestion  differaot 
from  mine,  the  point  of  divergence  between  ns  is  the 
extont  of  the  interest  of  the  tenant  nnder  the  Sth  sec 
tioB  in  respect  of  improvemento.  The  Lord  Chaneellor 
is  of  opinion  that,  as  the  tonant  is  entitled  nhder  sso- 
tion  1,  sab>section  8,  to  sell  bis  holding  in  tbs  open 
market,  snbjeot  to  a  right  of  pre-emption  in  the  land- 
lord to  parohase,  at  the  true  valmt,  the  interest  of  the 
tonant  in  the  improvemento  is  the  difference  between 
what  wonld  be  the  selling  value  of  the  Jtana  in  ito  un- 
improved stato  and  ito  aotoal  selling  value  when  im- 
proved. This  construction  subjeeto  this  holding  (which 
is  not  in  fact  sabjaot  to  the  Ulster  custom),  and  aub- 
jeots  also  every  other  holding  to  whioh  the  Ast 
applies,  to  a  right  analo^Dos  or  similar  to  the  Ulster 
oustom.  The  effect  of  this  woald  be  to  give  to  the 
tonant,  under  the  word  improvements,  the  entire  of  the 
increased  letting  valoe  caused  by  such  improvementa  — 
a  result  disclaimed  by  the  Lord  Chanoellor.  iRvspee- 
tive,  hows'/er,  of  what  the  resnlt  nkay  be.  I  oanost 
agree  either  io  the  oonelusion  of  the  Lord  ChaooeUer 
or  in  the  reasoning  oa  which  it  is  foaoded.  The  teaaat 
has,  no  doubt,  a  right  to  acquire  a  term  of  fifteen  years, 
with  a  right  of  renewal  from  fifteen  years  to  fifteen 
years ;  but  that  right  has  not  yet  been  acquired.     We 
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are  not  now  determiDing  the  right  which  the  tenant 
may  have  at  the  end  of  a  term  of  fifteen  years  in  refer- 
ence to  improvemeats  execntad  after  the  Act,  and  when 
he  had  practically  a  perpetnal  interuat  in  his  holding. 
The  qnestion  we  have  here  deals  with  the  conditions 
apon  which  the  tenant  is  entitled  to  aoqnire  his  first 
etatatory  term.  Until  he  acquires  this  term,  he  has 
nothing  more  to  sell  than  a  tenancy  from  year  to  year — 
a  tenancy  which  he  was  entitled  to  sell  before  the  Act 
of  1881.  The  conditions  upon  which  he  is  entitled  to 
aoqnite  the  fifteen  years'  term  inolnde  payment  of  a 
fair  rent,  and  the  qnestion  is,  subject  to  what  fair  rent 
shall  he  acqaire  his  statntory  term?  Were  there  no 
express  provision  in  the  Act  as  to  the  interest  of  the 
landlord,  yon  could  not,  as  a  condition  precedent  to 
determining  what  rent  be  shonld  pay  for  a  term  of 
fifteen  years,  assame  that  he  already  had  an  interest 
praotioally  perpetnal,  and  dednet  oat  of  the  amount 
which  wonld  otherwise  be  a  fair  rent  the  annaal  equiva- 
lent of  a  perpetnal  interest  in  improvements.  Bat,  the 
8tfa  motion  is  express,  that  the  Oonrt  is  to  "  have 
regard  to  the  interest  of  the  landlord  and  tenant  respec- 
tivdy" — that  is,  to  the  ioteiest  which  these  parties 
have  at  the  time  the  rent  is  being  ascertained,  and 
before  the  period  arrives  at  which  the  tenant  acquires 
his  statntory  term.  Were  the  statute  read  in  the  view 
of  the  Lord  Ohancellor,  its  qffeot  wonld  be  to  transfer 
to  the  tenant  all  the  property  of  the  landlord  in  im. 
provements  which  had  been  effected  by  the  tenant, 
Dotwithstandiag  thftt  some  of  snch  improvements  had, 
under  the  provisoes  of  the  4th  section  of  the  Act  of 
1870,  become  parcel  of  the  holding,  without  liability 
npon  the  landlord  to  pay  any  oompeDsation  in  respect 
of  them,  and  that  the  amonnt  of  compensation  payable 
in  respect  of  others  had  been  materially  reduced  by 
enjoyment.  I  have  searohed  the  Act  in  vain  for  words 
wbioh  indioate  snob  an  intention.  To  liken  the  case  to 
one  of  Ulster  cnstom  is  to  asenme  that  the  only  essen- 
tial element  of  that  custom  is  the  right  of  sale  in  the 
tenant,  whereas,  in  fact,  the  foundation  of  the  Ulster 
tenant-right  is  the  liability,  on  the  part  of  the  landlord, 
to  pay  the  fall  value  of  the  holding  npon  an  eviction  in 
breach  of  the  custom.  The  right  of  sate  existed  in  all 
common  law  tenancies  from  year  to  year ;  it  was  a 
right  which  the  Ulster  ouatom  could  not  extend,  but 
with  which,  in  many  instances,  it  materially  interfered. 
The  4th  qoestion  is,"  Whether  the  enjoyment, daring 
the  enrrenoy  of  a  lease,  of  improvements  made  by  the 
tenant  doring  snoh  ieaee,  but  af1»r  the  passing  of  the 
Act  of  1870,  is  a  compensation  by  the  landlord  within 
the  meaning  of  the  Sth  anb-seotion  erf  section  8  of  the 
Act  of  1881  T"  By  "  improvements,"  in  this  question, 
I,  of  course,  nnderstand  suitable  works  which  add  to 
the  letting  value  of  the  holding,  not  the  increase  of 
aoob  valae.  Beading  the  qnestion  in  this  sense,  I  am 
of  opinion  that,  npon  the  tree  ooDstruetion  of  the  snb- 
sectlDo,  tiria  enjoyment  is  not  compensation  by  the 
landiwd.  As  the  question  is  limited  to  improvements 
made  after  the  Act  of  187(^  the  final  proviso  in  the  4th 
•eetion  «f  that  statate  does  not  apply ;  and  we  most 
tberelere  inqaire  whether,  irrespective  of  the  statute, 
Mioh  enjoyment  may  amennt  to  compensation.  To  be 
oompeneatioB  nnder  the  4th  section,  it  mast  be  com- 
pensation "  by  the  landk»^  or  his  predecessors  in 
title "  —  words  which,  in  my  opinion,  inclade  the 
estate  of  each  landlord  or  predecessors  in  title.  The 
Inoreaaed  letting  value  oansed  by  the  improvements 
is,  no  doubt,  not  1^  eroation  solely  of  the  tenant :  it 
Is  the  result  partly  of  the  expenditure  and  skill  of  the 
tenant,  and  partly  of  the  inherent  capabilties  of  the 
•oil.  Of  these  two  elements,  however,  the  first  is 
supplied  solely  by  the  tenant,  and  the  second,  the  in- 
herent oapabilitfea  of  the  soil,  is  portion  of  that  which 
has  been  let  to  him  by  the  landlord  for  the  term  of  his 
lease.  Those  capabilities,  althoagh  nnased  at  the  time  of 
the  lease,  and  capable  if  used  of  producing  a  profit 
perhaps  not  io  (he  contemplation  ot  the  parties  at  the 


date  of  the  lease,  are  portions  of  the  thing  wbioh  the 
tenant  has  acqaired  by  his  contract,  and  which  he  is 
entitled  to  utilise  in  every  reasonable  mode  not  contrary 
to  that  oontraet.  It  is  impossible  to  hold  that  thU 
inoreaiied  letting  valne  during  the  tenancy  has  been 

Srodaoed  by  the  landlord,  or  by  his  estate,  or  can  be 
eemed  compensation  by  him  within  the  meaning  of 
the  section.  No  doubt  it  may  be  said,  in  one  sense, 
that  the  landlord's  "  estate"  contributes  to  the  resnit ; 
bat  in  that  sense  "estate"  is  naed  in  ita  popular  signifi. 
cation,  meaning  the  land  ot  which  a  partionlar  proprietor 
is  the  landlord,  and  not  his  reversion  or  legal  interest 
in  the  land.  The  increased  valne  during  the  lease  is  ao 
more  contributed  to  by  the  landlord  than  he  contributes 
to  the  growth  of  grass  on  the  pasture-land  which  he 
has  demised  as  such  to  his  tenant.  This  view  is  sns- 
tained  by  the  6th  sub-section  of  the  same  6tb  section, 
which  requires  the  landlord,  on  exercising  his  right  of 
pre-emption  on  sale  of  his  tenant's  holding,  to  pay  the 
specified  valne  for  the  tenancy,  together  with  the  vaht 
of  any  improvements  made  by  the  tenant  sinee  soeh 
specified  valne  was  fixed.  Value  of  improvementa  here 
must  mean  true  value,  and  esolndes  reduotton  by 
reason  of  their  enjoyment.  I,  however,  offer  no  opinion 
whether  poseession  after  the  termination  of  a  leaes, 
whether  under  a  new  contract  or  not,  or  possesaien 
under  a  tenancy  from  year  to  year,  wbieb  a  landlord 
might  have,  but  in  fact  has  not,  determined,  may  not 
amount  to  compensation  within  the  meaning  of  the  Mh 
sub-section. 

The  6th  and  last  question  is,  "Whether  the  lease  of 
1846  excludes  the  tenant  from  any  interest  in  rsspeol 
ot  the  house  built  before  the  ezeontion  ot  that  lease,  in 
the  ascertainment  of  %ho  fair  rent  of  his  holding?" 
The  facts  material  to  the  qnestion  appear  to  be  a« 
fbllows :— Prior  to  1Q13  the  lands  in  question  were  in 
the  poesession  of  one  James  M'Eee  as  tenant  under  the 
Earl  of  llonntcashel,  but  at  what  rent  does  not  appear. 
In  184S  the  lands  were  valued  by  valuators  appointed 
by  the  Sari,  at  the  yearly  rent  ot  £26  lis.  6d.  From 
the  time  of  the  valuation  io  184S  this  rent  of  £36  lis.  6d. 
was  paid  by  James  M'Kee.  M'Kee,  being  thus  tenant, 
at  some  time  about  the  year  1844  erected  a  honsa,  using 
in  some  degree  for  that  pnrpoee  the  materials  of  an 
older  house  previonsly  existing.  Prior  to  the  bnilding 
of  this  house  the  agent  verbally  offered  M'Kee  a  lease ; 
and,  as  I  ander«tand  the  ease,  offered  it  at  the  rent  -of 
£86  lie.  6d.  H'Eee  at  tbe  time  of  the  erection  ot  the 
honae  nuderetood  that  he  could  have  a  lease  if  ha 
desired.  No  aotaal  contract  for  the  lease  was,  however, 
made  prior  to  the  bnilding  of  the  house ;  but  on  8nd 
March,  1846,  being  after  the  oompletion  of  the  house, 
the  Earl  leased  the  premises  to  M'Kee  for  thirty  yeara 
from  let  November,  1646,  at  the  same  rent,  £26  lis.  6d., 
which  M-Kee  had  previodsly  paid.  Upon  the  37th 
October,  1846,  M'Kbe  assigned  to  John  Adams,  who 
died  about  1869,  and  it  Is  admitted  that  the  estate  aad 
interest  of  John  Adams  in  tbe  holding  became  upon 
his  death  legally  vested  in  David  Adams,  the  present 
tenant.  The  lease  expired  on  lat  November,  1876. 
Those  aia  the  only  facts  in  relation  to  this  qoeetioa 
found  by  the  case,  and  it  is  to  be  remetnbered  that  by 
the  section  of  the  statute  nnder  which  this  case  is 
stated,  our  juriediction  is  to  determine  qaeetions  of  law 
onlj/.  We  are  not  at  liberty  to  assume  facta,  or  even  to 
draw  an  inference  of  fact  from  facts  stated  in  tbe  case. 
The  opinion  I  have  expressed  upon  tbe  2ad  question 
shows  that,  in  my  view,  the  question  whether  this  leas* 
excludes  the  tenant  from  any  interest  ia  respeet  of  tbe 
house  in  tbe  asoertaiument  of  the  fafr  rent  <4  hia 
holding,  is  identical  with  another,  "  whether  tbe  lesas 
excludes  the  tenant  from  compensation  (in  respect  of 
tbe  building  of  the  house)  uuder  the  4th  seotion  ot 
the  Act  ot  1870,  as  amended  by  the  7tb  section  of 
the  Act  of  1881."  The  decision  in  Bolt  v.  Harbtrtm, 
as  expounded  by  the  reasons  expressed  for  their 
judgment  by  tbe  majority    ot    the  Oourt,  eoeroea 
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as  to  hold  that,  were  the  ease  governed  by  the 
Aot  of  1870  alone,  the  tenant  wonid  be  bo  ezolodad. 
The  question,  then,  mast  rest  upon  the  7th  geetion  of 
the  Aot  of  1881 — "a  tenant  on  qnitting  his  holding 
shall  not  be  derived  ot  his  right  to  receive  compensation 
for  Improvemeate  ander  the  Aet  of  1870,  by  reason  only 
of  the  determination,  by  snrrender  or  otherwise,  of  the 
tenanoy  sobsisting  at  the  time  when  snch  improver 
ments  were  made  by  saoh  tenant  or  his  predecessors  in 
titie,  and  the  aooeptanee  by  him  or  them  of  a  new 
tenancy."  Now  first,  it  is  said  by  Mr.  Holmes  that  the 
aeotion  does  not  apply  in  the  present  case,  as  the  lease 
•spired  in  1875,  and  the  law  then  regulating  rights  to 
•ompensation  was  the  Aot  of  1870,  under  which  it  is 
ooDMded  the  tenant  woold  have  had  no  right  to  oom- 
peosation  had  he  then  quitted.  He  cannot,  it  is  said, 
nave  been  d^rmd  by  that  lease  of  that  whieh  be  never 
had — ■  right  of  compensation.  Xn  my  opinion,  this 
aegnment  is  nnsnstainable.  This  seotion  amends  the 
Aot  ol  187a  That  Aot  in  its  4th  section  deals  with 
elaims  for  oompensation  for  improvements  on  a  tenant 
qnitting  his  holding,  and  the  7tb  section  (the  amending 
•aaotment)  mast,  from  the  date  of  the  paieiog  of  the 
Aot  of  1881,  be  read  into,  and  inoorporatad  with  the  ith 
■action  of  the  prior  Aot,  and  the  section  so  amended  is 
applicable  to  evieiy  claim  is  respect  of  a  qnitting  after 
the  pMsiog  of  the  Aot  of  1881.  Had  the  old  tenanoy  of 
1812  not  been  determined  by  the  acceptance  of  the 
lease  of  18M.  the  tenant,  if  note  quitting,  would,  onder 
the  Act  of  1870,  have  had  a  right  to  oompensation  for 
the  honaa,  and  in  my  opinion  the  eSeot  of  the  legis- 
lation of  1681  is  to  prevent  tha  determination  of  that 
Old  tenancy,  and  the  aeoeptsuoe  oi  the  lease  of  1848, 
'depriving  the  tenant  of  that  right.  I  pass  now  from 
this  question  of  time,  and  shall  consider  the  case  as  if 
the  7th  seotion  had  been  a  snhstMntive  enactment  in 
the  Aot  of  1870.  Tha  moda  in  vhioh  the  argaoMnt  in 
tavonr  of  the  extiogoishmeiit  of  the  tenant's  rights  is 
pat  is,  as  Z  nnderstaod  it,  thus :— By  the  lease  of  1846 
the  tenant  toofcademise^  not  only  of  the  land,  but  of  the 
honsa  which  was  upon  the  land,  and  even  of  the  hooaa 
in  express  terms.  By  the  aooeptanoe  of  this  lease,  he 
is  at  common  law  estopped  from  denying  that  the 
house,  of  whioh  he  so  took  a  lease  from  the  Earl  of 
Ifonntoashel,  was  the  property  of  tha  Earl,  and  his 
present  claim  to  compensation  for  tha  bailding  of  that 
house  is  an  assertion  of  fact  contrary  to  his  estoppd. 
Iiat  ma  test  this  acgvment:  a  simiUr  estoppel  wonld 
Arise  altboogh  the  house  wore  not  speoifioaliy  meor 
;tioned  In  tha  parcels  of  the  laaaa.  The  house  woald 
have  paased  as  part  of  the  demised  premises,  whether 
jnentioned  or  not.  Again,  althongh  this  lease  is  by 
indantote,  a  similar  estoppel  woold  arise  in  every  case 
pf  a  letting  even  by  parol.  The  effect,  therefore^  of 
.this  reasoning,  if  pressed  to  its  leKitimata  limits,  woold 
.fas,  that  a  tenant  holding  over,  after  tha  expiration  of 
his  lease,  and  aooepting  a  new  tenanoy  from  liis  land- 
lord, would  by  such  acoeptanoa  estop  himself  from 
denying  that  everything  npon  the  land,  including  imr 
|>rovements  made  by  himself,  were  tha  property  (4  the 
landlord,  and  woald  therefore  extinguish  bis  elaim  to 
vompansation.*    If  this  be  right,  what  is  the  soope  or 

•  In  giving  judgment  on  April  1, 1882,  at  Lifford,  Mr.  Boarke 
(Sab-Com.),  Mtid:  On  Mr.  Fergoson'a  estate  the  farms  we  had 
to  view  were  ritoate  about  two  miles  beyond  Carndonagfa.  In 
these  esses  we  were  net  giran  any  evidence  of  value  by  the 
Undlord,  and  we  only  had  the  valoation  of  Mr.  Doherty  for  the 
tenants  to  aaoat  us.  This  property  appears  to  have  been  held 
■nder  an  eld  lease,  datea  in  1790.  The  property,  on  the 
expiration  of  this  old  leaie,  was  relet  by  lease  dated  1840,  for  a 
term  of  thirty-one  yean,  and  the  tenantd  bare  eince  held  at  the 
same  rents  as  tenants  from  year  to  year.  Mr.  H'Cay  has  asked 
o>e  to  hold  that,  in  accordance  with  the  decision  given  in 
Admu  V.  Dmueaiij  the  hoosea  and  buildings  erected  on  the 
lands  previous  to  toe  execution  of  the  lean  are  the  property 
of  the  landlo  -d ;  but,  I  think  from  the  lease  which  was  hancled  in 
to  me  that  tliese  leases  differ  from  tiie  lease  of  tjie  2nd  March, 


effect  of  tha  7th  saotioD  f  Booh  an  argnmant,  if  sas> 
tainable,  would  simply  repeal  it.  In  answer  to  this,  it 
is  said  that  aithongh  the  legal  effect  of  tha  lease  wonWI, 
before  the  Aet  of  1881,  have  been  the  same  whether 
the  house  were  or  were  not  mentioned  in  the  paie6l% 
yet  the  fact  of  its  having  been  soneBtionad  has  beooma 
material  since  tha  Aot,  because  it  shows  thsA  tha  siil»< 
jecUmatter  of  the  lease  was  something  difiareat  from 
the  subject-matter  of  the  old  tenant ;  and  this,  tt  in 
said,  establishes  a  new  relation  between  the  laodkad 
and  tenant,  and  notwithstanding  the  Aot  of  1881  oon> 
stitntes  a  new  termmut  a  quo  in  raspeot  of  iBspioTS. 
ments,  I  oonfesa  myself  unable  to  sea  that  tha  snb. 
jeot-matter  of  the  old  tenanoy  when  it  was  detar* 
mined  was  anything  different  from  tha  snbjeet.mnttaK 
of  the  new  lease,'  The  house,  having  been  bnilt  daring 
the  old  tenanoy,  became  part  of  the  land,  tiie  anhiaet* 
matter  of  that  old  tenancy,  and  tha  rant  rasemd  npoa 
that  old  tenanoy  iaaned  as  well  out  of  tha  honsa  (after 
it  had  been  bnilt)  as  out  of  any  other  part  of  the  land. 
It  may  not,  therefore,  be  striotly  neeessazy  to  ooa- 
sider  whether  the  oiroDmBtaaaes  of  the  satqeob-mattar 
of  the  new  tenanoy  not  being  altogether  identical 
with  tiiat  of  the  old  would  necessarily  axolnde  tha 
application  of  the  7th  seotion.  Naverthaiaas,  I  do 
not  wish  that  any  misapprehension  should  axaat  as 
to  my  opinion  on  the  question.  That  ssotion  does  not 
limit  the  new  tenancy  (the  aooeptance  of  whioh,  is 
not  per  M  to  extinguish  the  tenants  right)  to  a  teaanoy 
at  the  same  rent,  for  tha  ssane  terma,  ec  npon  the 
same  conditions  as  the  old.  It  is  most  general  in 
its  terms,  "  the  aoeeptanea  of  •  new  tenanoy."  Ha 
doubt,  the  seotion  Itself  shows  that  tha  new  tanaa^ 
must  inclnde  part  of  the  eld  holding,  baoanse  tlia 
Improvements  to  whioh  the  ^aim  is  to  be  prssvrvad 
sre  improvements  on  the  old  holding,  bnt  I  eaanot 
be  party  to  a  constraotion  which  woald  detmnina 
that  the  inoorporatioa  in  the  naw  holding  of  &  panel 
of  land  not  in  the  old,  or  tha  oonsolidation  into  eae  of 
two  previonsly  separate  holdings,  woold  not  be  withus 
the  protection  of  the  seotion.  The  reasoning  ol  bit 
learned  predecessor  in  SoU  v.  TTinrfterton,  where  lia  relied 
npon  the  dealing  of  the  parUea  hnving  orsated  a  new 
relation,  and  given  rise  to  a  new  snbieet-matter,  wa« 
applied  to  tha  Aot  of  1870  ^ane,  not  tothat  Ast  na 
amended  by  tha  statats  of  1881.  It  must,  of  oonrse,  he 
admitted  that  thai*  may  be  a  determination  et  a  tenanoy, 
and  the  acceptance  by  the  tenant «(  a  naw  ta— nqyol 
such  a  character,  and  nndar  anoh  otroamataaees  as  to 
extinguish  tha  daim  for  oompensation  for  prior  im- 
provementa,  and,  in  my  opinion,  this  Oonrt  oanaot 
satisfactorily  base  their  answer  to  the  6th  qoastion  upon 
any  prineipU,  without  determining  what  is  the  eesantial 
element  in  the  new  tenanoy,  or  What  tha  oiroomstanosa 
attending  it,  which  will  work  aaeh  axtingnishsaaM. 
This  question  is,  in  my  mind,  capable  at  aa  easy  an- 
swer. That  whioh  by  the  former  law  affeetad  the  ax- 
tingnisbment  was  tha  passing  of  tha  iatarsat  of  the 
tenant,  by  snrrender  or  otherwise,  into  the  landlord, 
not  the  aoeaptanoa  of  the  new  tenanoy.  Tha  aooept- 
anoe of  ^e  new  tenaacy  was  ol  vaiaa  only  baaaase  it 
was  it  which  worked  the  snrrsndar ;  bnt  the  aKtingoiah- 
ment  itself  was  eaosed  by  the  surrender,  sod  nothy  the 
aoceptanoa  of  the  new  tenant,  if  that  aaoeptsnee  wasn 
separata  and  distioet  from  the  sorreadar  of  tha  old. 
The  terms,  therefore,  of  tha  naw  teaan.oy  ware  imma- 
terial upon  the  question  of  axtingoishniantL  Now,  tha 
legislature  having  detdared  that  the  determinatioa  M 
an  old,  and  the  aoaaptanoe  ol  *  naw  tananay,  ahaU  not 

1864,  on  whieh  the  Judgment  in  Adanu  v.  DtautaA  was  given: 
for  in  that  lease  the  lands  were  demised  with  all  bouaas  and 
buildings  thereunto  belonging,  and  the  lease  now  befoTB  me 
onlr  demises  "  all  that  and  those  that  part  or  parcel  of  the  town 
and  lands  of  Carrickafoddsn  as  now  In  the  poasessiod  of  htm 
the  aald  lessee,"  and  does  not  in  any  way  porpurt  to  demise  the 
house. 
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of  itself  eztingQish  the  claim,  it  in  my  opinion  neoee- 
■uily  fullowB  (bat,  in  order  to  work  that  extiogDiabment, 
there  maat  be  tbat  in  the  traofsaotion  whiob  uuder  the 
old  law  woold  have  had  tbat  effect  witboot  a  ohanee 
of  taaanoy.  I  am  not  aware  of  any  mode  by  which, 
nnder  Boob  aiittamBtaDces,  this  conld  have  been  aooom- 
pliahed  save  by  oontraot.  In  my  opinion,  therefore, 
the  real  qaestion  in  every  such  oase  ia  now  one  of  oon- 
tract  Did  the  landlord  grant  the  new  tenancy  in  oon- 
rideration  of  the  improvements,  and  did  the  tenant 
accept  BQch  new  teaaooy  ia  satisfaction  of  snob  im- 
provemsutsr  In  other  words,  the  tribnnal  charged 
with  determining  the  question  has  not  to  deal  with 
what  was  in  the  landlord's  mind,  aiicommnnicated  to 
the  tenant,  nor  with  the  proposal  of  the  landlord,  nn- 
adoepted  by  the  tenant;  bat  ooght  npoo  a  review  of  all 
the  facts  to  determine  whether  the  transaction  In  itself 
amonnted  to  an  accord  and  satisfaotioo — an  agreement 
to  accept  in  satisfaction,  and  a  giving  and  accepting  in 
aatiafactioD,  iu  pnrsuance  of  tbat  agreement.  This,  at 
all  events,  has  the  merit  of  patting  the  qaestion  upon 
the  plain  and  intelligible  groond,  of  (once  the  surrender 
and  acceptance  of  a  new  tenancy  has  been  declared  by 
the  legitlatnre  iuiaffioieot)  reqairing  the  existence  of 
that  whiob,  at  oommon  law,  witbont  surrender  or  new 
tenancy,  weald  work  an  extinpnishment.  It  may  be 
■aid,  and  I  have  no  doabt  will  be  said,  tbat  in  this  oon. 
BtraotioD  I  am  giving  no  eSeot  to  the  word  "  only  "  in 
the  section — "  the  tenant  shall  not  be  deprived  of  his 
right  by  reason  only  of  the  determination  of  the  tenancy." 
i  answer,  that  effect  may  and  onghl  to  be  given  to  tbe 
Bnrrender  of  the  new  tenancy,  bat  only  as  one  of  several 
eironmstaDces  all  material  npon  tbe  qaestion  of  acoord 
and  satisfaction.  Viewing  the  case  in  this  light,  I  mast 
answer  this  6th  qaesUon  in  tbe  negative.  I  have  no 
authority  to  determine,  as  a  matter  of  fact,  whether 
the  tenant  did  or  did  not  aooept  this  lease  in  satiofao- 
tion  of  any  elaim  which  he  might  have  in  respect 
of  tbe  house.  Considering  tbat  in  1846  tbe  tenant 
had  no  legal  groaud  to  claim  compensation  for  bis 
bonse,  it  might  not  be  an  aoreasonable  inference  tbat 
lie  willingly  accepted  a  lease  of  it  for  tbirty^oue 
years,  as  sach  oompeosation ;  bat  it  might,  apon  tbe 
other  band,  be  said  that  this  lease  was  offered  at  the 
Bame  rent  before  the  bouse  was  bailt,  and  tbat  it  does 
not  appear  that  the  offer  was  made  upon  tbe  condition, 
or  with  the  ioteution,  tbat  tbe  boase  sbould  be  built. 
Bat  these  are  matters  of  fact,  which  I  decline  to  dis^ 
onss.  We  have  nothing  fortbw  before  us  than  the 
determination  of  one  tenancy,  and  tbe  acceptance  of 
another;  and,  in  my  opinion,  these  two  oircamstaDoes 
are  in  tbemseWes  insofficient  to  exclude  tbe  tenaut's 
•laina  lor  prior  improvements,  I  wish  it,  however,  to 
be  diatinotly  understood  tbat  I  give  no  affirmative 
opinion  that  the  teoaot  i*  aUUUd  to  compensation  for 
tbe  bonse^  Before  doing  so  I  shoald  have  tbe  deter- 
mination of  the  Oommisaioners  npon  the  matter  of 
fact  that  the  lease  bad  not  been  executed  in  satisfaction 
of  the  olaim. 

I  have  bnt  one  word  to  add.  It  is  in  reference  to  tbe 
new  tenancy  created  in  1876.  To  this  tbe  reasoning  in 
respect  of  tbe  transaction  of  1846  equally  applies. 
There  is  no  finding  of  fact  as  to  whether  the  new  letting 
was  or  was  not  aooepted  in  aatisfactiun  of  tbe  tsnanl's 
olaim  for  improvementB.  It  is  stated  that  after  the 
expiration  of  the  lease  tbe  premises  were  re-valaed 
with  a  view  to  a  re-adjnstmeut  of  tbe  rent,  tbac  the 
•moont  of  the  re-vala«tion  was  £31  ITs.  6d.,  and  tbat 
Mr.  Baphael,  tbe  vainer,  said  that  in  valuing  the  lauds 
he  took  no  improvements  into  consideration.  There  is, 
however,  absent  from  the  case,  in  reference  to  this 
lettiDg,any  statement  tbat  tbe  new  tenancy  was  aooepted 
in  Batisfaotioo  of  tbe  tenant's  claim. 

In  reaolt,  therefore,  I  conoar  with  Mr.  Jastioe  O'Hagan 
and  Mr.  Commissioner  Litton  as  to  tbe  meaning  of 
*•  tenant  and  his  predeceBsors  in  title "  in  the  8tb  seo- 
tion ;  bnt,  I  have  foand  myself  teeroed  to  arrive  at  a 


oondusicn  different  from  theirs  as  to  the  applicability 
of  the  flual  clause  of  the  4th  section  of  the  Act  of  1870 
in  tbe  determination  of  tbe  fair  rent  ander  the  8th 
section  of  tbe  Act  of  1881.  In  a  case,  however,  of  this 
importance,  I  think  it  right  to  guard  myself  agaiust 
ezpre-sing  an  opinion  upon  any  of  tbe  questions  dis- 
ouBsed  ia  their  very  clear  and  able  judgments,  other 
than  those  which  have  now  been  made  the  subject  of 
our  express  decisioD. 

Dbasy,  L.J. — ^I  shall  now  state  tbe  vlewB  I  have 
formed  respecting  the  queatiooB  before  the  Coart,  and 
I  do  BO  entirely  in  deference  to  the  opinions  of  my 
brethren  on  the  bench.  I  should  say,  in  tbe  first  place, 
tbat  I  have  bad  very  grave  donb^a  as  to  whether  tbia 
was  a  prooeeding  at  all  within  the  Act  of  Parliament. 
Tbe  Act  of  Parliament  aays,  in  the  48th  section,  that  tbe 
Land  Commissioners  may  state  a  case  in  respect  to  any 
questions  of  law  arising  on  such  proceedings  for  the 
consideration  and  opinion  of  ^he  Court  of  Appeal.  In 
this  matter  we  stand  here  in  tbe  same  relation  to 
tbe  Land  Commission  ^  do  the  English  jndgee  when 
called  in  to  tbe  Hoase  of  Lords.  The  judges  of  tbe 
Goart  below  were  bound  to  state  to  as  a  question 
of  law,  and  to  preface  (bat  by  a  finding  on  facta 
by  which  we  are  boqnd,  and  fropa  which  we  have 
no  rig^t  to  deviate.  I  have  met  with  a  esse  which 
went  before  the  House  of  Lords,  where  the  English 
judges  refused  to  answer  questions  put  to  them  by  tbe 
Hoase  of  Lordn,  because  they  involved  more  than 
questions  of  law,  and  the  Bouse  of  Lords  yielded  to 
that.  On  reading  the  present  case  stated,  I  was  at  first 
of  opinion  that  we  ought  to  send  it  bacl(  to  tbe  Com- 
missioners in  order  that  they  naight  recast  it,  and 
comply  exaotly  with  the  statute  as  to  stating  tbe  facts, 
and  state  the  question  of  law  npnn  which  tbey  wished 
the  opinion  of  the  Coart.  *  But  otbef  an^  wiser  oonnsels 
prevailed,  and  the  majority  of  the  judges  were  of 
opinion — wisely  of  opinion — tbat  it  would  be  better  to 
endeavour,  in  tbe  interest  and  alleged  importaoce  of 
the  case,  to  dispose  of  it  in  some  way.  Accordingly, 
five  qaestioDS  have  been  evolved  from  tbe  documents 
sabmitted  to  us  by  the  Coi^missioners,  only  one  of 
which  was  stated  by  the  Commiasioners  theraselves. 
Even  the  way  in  wbiqb  tbe  case  came  before  us  was 
very  embarrassiug.  in  tbe  course  of  tbe  disouasion, 
when  counsel  stated  a  fact,  I  remarlfed  tbat  it  was  not 
found  in  the  case.  "No,"  I  was  told,  *'  bnt  it  was  im- 
plied in  one  of  tbe  submitted  qaestions."  Again,  on 
another  occasion,  I  met  with  %u  answer  tbat  a  certain 
fact  was  not  stated  in  tbe  oa^e,  but  was  to  be  found  in 
the  judgments  of  one  of  the  Commissioners.  Tbat  was 
not  complyiog  with  the  provisions  of  ihe  Act.  Whether 
the  Conrt  below  will  derive  very  material  asaistance 
from  what  baa  passed  now,  it  was  for  them  to  aay.  For 
tbe  future  I  hope  tbey  will  not  sabmit  a  case  for  tbe 
opinion  uf  the  Coart  anless  they  comply  with  tbe  plain 
directions  of  the  Act— to  give  a  plain  statement  of  facts : 
otherwise,  we  may  rnfnse  to  answer. 

Now,  tbe  first  qaestion  evolved  by  the  Master  of  the 
Rolls  from  tbe  case  seut  to  us  by  the  Land  Court  is — 
What  is  the  trae  meaning  of  the  word  "  improvementa" 
in  the  9th  snb-seotion  of  section  8  of  tbe  Land  Act  of 
1881?  Thioking  that,  in  deference  to  the  opinions  of 
the  other  members  of  the  Court,  I  ought  to  answer  it, 
though  it  is  not  one  of  tbe  qaestions  put  to  us  by  the 
Court,  nor,  as  J.  think,  necessarily  implied  in  aay  of 
those  qaestions,  my  answer  to  it  is,  tbat  tbe  word 


*  See  Purdm  v.  Earl  of  Longford,  11  Ir.  L.  T.  Rep.  Ht, 
where  a  petition  of  appeal,  not  having  in  compliance  with 
8  U.  0.  1871,  stated  the  material  facts  of  the  case,  and  ihe 
grounds  upon  which  the  order  appealed  trom  was  sought  to  be 
set  aside,  tbe  Court  of  Appeal  in  Chancery  declined  to  bear  the 
appeal,  but  allowed  the  appellants  to  file  an  amended  petition. 
Aiid  as  to  the  statement  vi  technical  evidence,  see  16  Ir.  L.  T. 
&  a  J.  69.-IE.  AT.  A] 
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*'  improvements,"  in  tbe  Bub-seotion  referred  to,  mast 
be  conttraed  aa  h&viijg  the  same  meaning  as  that 
wbiob  it  has  in  tbe  Act  of  1870.  becanae  section  57  of 
the  Act  of  1881  enacts  (bat  any  words  or  expressions  in 
this  Act  which  are  not  thereby  defined,  and  are  defined 
in  tbe  Aot  of  1870,  shall,  unless  there  is  something  in 
tfaeooDtext  repugnant  thereto,  have  tbe  same  meaning 
as  in  that  Aot ;  and  the  Aot  of  1870.  except  so  far  as  it 
is  expressly  varied  or  altered  by  tbis  Aot,  or  is  incon- 
sistent therewith,  and  this  Act  shall  be  constrned  as 
one  Aot.  There  is  no  definition  of  the  word  "  improve- 
ments "  ia  tbe  Act  of  1881,  and  therefore  I  mast  refer 
to  the  definition  of  that  word  in  the  Act  of  1870 ;  and 
there  I  find  that  section  70  says : — "  The  term  *  im- 

rrovemeuts'  shall  mean,  in  relation  to  a  holding — 
,  Any  work  which  being  execnted  adds  to  the  letting 
value  of  tbe  holding  on  which  it  is  executed,  and  is 
suitable  to  such  holding;  also,  2.  Tillages,  maonres, 
or  other  like  farming  works,  the  benefit  of  which  is 
nnezbansted  at  tbe  time  of  the  tenant  quitting  bis 
holding."  I  find  nothing  in  tbe  snb-section  referred  to 
wtaioh  is  inoonslstent  with  or  repognant  to  the  applica- 
tion to  it  of  the  definition  which  is  contained  in  the 
Aot  of  1870. 

Then  we  have  to  consider  how  tbe  improvements 
stated  to  have  l>een  made  in  the  present  case  are  to  be 
dealt  with.  There  are  four  classes  of  improvements,  as 
to  three  of  which  qneations  have  been  pat  by  the  Land 
Court :  (1.)  The  boose  bnilt  by  James  M'Eee  before  tbe 
lease  of  2nd  Marcb,  1846.  (2.)  Improvements  made  by 
John  Adams,  the  father  of  David,  after  the  asEiignment 
of  tbe  lease.  (8.)  ImprovemeatB  made  by  David  Adams 
after  tbe  death  of  John,  and  during  currency  of  lease. 
(4.)  Improvements  by  David  Adams  on  a  piece  of  bog 
which  he  took  daring  ourrency'of  lease,  and  which, 
after  expiration  of  lease,  he  oontioned  to  hold  with  the 
demised  premises,  at  one  rent,  £36  78. 6d.  No  qaestion 
is  asked  as  to  the  improvements  made  by  the  present 
tenant,  exospt  so  far  as  they  are  involved  in  questions 
4  and  5,  whieh  relate  to  improvements  made  daring  the 
onrrenoy  of  tbe  lease  of  18^. 

As  to  tbe  house,  I  think  the  case  is  governed  by  the 
decision  in  Holt  v.  ffarberton,  where  it  was  decided  by 
eleven  judges  that  a  tenant  who  built  a  hoase,  under 
ciraomstanoea  precisely  similar  to  those  in  the  present, 
was  not  entitled  to  compensation  in  respect  of  it  at  tbe 
expitatioD  of  tbe  lease  granted  subsequently  to  its  erec- 
tion, bot  that  tbe  boose  would  become  then  the  abso- 
lute property  of  the  landlord,  discharged  of  any  claim 
by  the  tenant.  In  that  case,  as  in  this,  the  tenant  held 
as  a  yearly  tenant,  and  while  so  holding  built  on  the 
lands  BO  held  tbe  house  for  which  he  claimed  to  be  en- 
titled to  compensation.  He  afterwards  took  a  lease  of 
those  and  other  adjoining  lands,  and  undoubtedly  tbe 
bnildXng  of  tbe  bouse  was  the  inda'cement  which  led  to 
the  granting  of  the  Bubsequent  lease ;  but  there  was  no 
contoaot  that,  in  consideration  of  the  tenant's  building 
the  house,  the  landlord  should  grant  the  lease.  The 
granting  of  the  lease  was  a  purely  voluntary  act  on  the 
part  of  the  landlord,  and  tbe  word  ■' consideration," 
referred  to  and  relied  on  by  O'Hagan,  J.,  was  nsed  in 
its  popular,  and  not  in  its  legal  sense.  That  is  pre- 
cisMy  the  case  here ;  and  we  did  decide,  and  intended 
to  decide,  the  precise  question  here  involved.  There 
Lord  O'Hagao  says :  •■  Two  things  are  plain  ;  first,  that 
whan  the  boose  was  built  the  tenant  bad  no  legal  right 
to  oompenaation,  and,  secondly,  that  tbe  lease  of  1844 
worked  h  a  sarrendar  by  operation  of  law  of  tbe  ante- 
cedent tesaacy,  estopping  the  lessee  who  accepted  it 
from  any  denial  of  the  lessor's  right  to  make  it,  and 
giving  him  a  title  new,  and  changed  in  all  respects  as  to 
the  quantity  of  his  land,  the  rent  to  be  paid  by  him, 
and  the  condition  of  his  tenancy.  This  being  go,  tbe 
question  is  whether,  under  sncb  oiroumstances,  it  is 
posnble  under  the  6th  seotion  of  the  Land  Act  to  allow 
the  claim  to  register  tbe  bonse  as  an  improvement." 
All  former  title  to  the  lands  and  Improvement  npon 


them  was  surrendered  and  done  away  with  by  tiie 
acceptance  of  that  lease,  and  there  is  no  other  title  te 
which  be  can  be  deemed  a  successor  bot  the  title  nndsr 
it.  Before  1844,  the  father  held  other  premises  at 
another  rent  by  another  tenure.  His  title  to  them  did 
not  and  could  not  devolve  on  his  son,  beoasse  be  oon* 
sented  to  its  destruction.  What  did  devolve  on  the 
appellant  was  the  new  title  substituted  for  tbe  old 
under  tbe  lease,  and  we  cannot  go  behind  it  and  deolara 
him  to  have  succeeded  to  a  title  which  waa  extinguished. 
The  circumstances  here  are  precisely  the  same  as  in 
that  case,  except  that  here  there  waa  no  additional 
land  demised  ;  euid,  therefore,  I  think  that  the  present 
case  is  governed  by  that  decision.  O'Hagan,  J.,  relia* 
on  the  judgment  of  Chief  Baron  Pigot  in  that  case. 
Bat  be  arrived  at  the  same  oooolosion  as  the  other  ten, 
though  tor  different  reasons,  not  expressing  any  dissent 
from  their  judgment.  Surely  that  does  not  impair  the 
authority  of  the  other  ten,  but  on  the  oontrary  gives  it 
greater  force.  He  says,  also,  I  am  bound  to  ug,  it 
seems  not  to  have  decided  the  abstract  prinoiple  eon- 
tended  for.  TJnqueatiooably,  under  tbe  oircnmstMioM 
of  this  case,  all  former  title  had  been  snrreadeted  and 
done  away  with,  it  being  taken  as  assumed  that  tlie 
new  lease  was  granted  in  ooosideration  of  the  oiroam- 
stance  of  the  dwelling-hoase  having  beau  erected. 
Bot  the  passages  from  tbe  judgment  which  I  have 
read  show  that  ten  of  tbe  judges  did  decide  the 
abstract  principle  that  the  lease  destroyed  (he 
claim  for  compensation.  At  the  time  (he  Aot  of 
1881  was  passed,  tbis  honse,  therefore,  was  un- 
questionably the  landlord's  property,  and  the  tenant 
had  no  right  to  claim  compensation  in  respect  of  it.  I 
can  see  nothing  in  that  Act  which  has  taken  away  that 
property  from  tbe  landlord,  and  transfenad  it  t«  the 
tenant.  Reliance  is  placed  on  the  1st  olaose  of  section 
7,  as  having  that  effect;  but  that  clause  only  deala  with 
tenants  who  bad  a  right  to  compensation  under  tbe 
Act  of  1870.  A  tenant,  on  quitting  his  holding,  shiU 
not  he  "  deprived  "  of  his  right  to  reoeive  oompenaattOB 
for  improvements  under  the  Aot  of  1870  by  reason  only 
of  the  determination  by  surrender  or  otherwise  of  the 
tenancy  Babsistiog  at  tbe  time  when  such  improve- 
ments were  made  by  such  tenant  or  his  predeoeasoiB  in 
title,  and  the  acceptance  by  him  or  ttiam  of  a  new 
tenancy.  But  here  there  never  was  a  right  to  claim 
compensation  for  this  house  existing  in  the  present 
tenant,  or  in  his  predecessors  in  title,  and  be  wee  not 
deprived  of  anything  in  respect  of  tbis  house  by  "reaoon 
only"  of  the  determination  of  the  tenancy  subsisting  at 
the  time  when  such  improvements — that  is,  inpiovs- 
menls  for  which  be  might  otherwise  have  got  compen- 
sation nnder  the  Act  of  1870 — were  made  that  Act  bad 
nothing  to  do  with  that  boose,  and  never  gave  him  any 
claim  in  respect  of  it. 

With  respect  to  improvements  made  daring  the  onr- 
renoy of  the  lease  of  1846,  by  the  father  of  David 
Adams,  they  became  at  its  termination  tbe  properly  of 
the  landlord.  That  was  undoubtedly  so  at  oonunon 
law  ;  and  the  Act  of  1870  only  alterM  the  law  to  this 
extent,  that  it  gave  to  tbe  tenant  on  quitting  his 
holding  a  right  to  get  from  his  landlord  compensation 
for  sll  such  improvements  made  by  bim  or  bia  piede- 
cessors  in  title,  as  were  suitable  to  tlie  bolding  and 
increased  its  letting  value.  But  it  had  been  held  that 
where  there  had  ^en  a  change  of  tenancy  after  the 
improvements  bad  been  made,  by  the  aoceptanoa  by 
tbe  tenant  or  his  predecessors  in  title  of  a  new  tenanqy, 
all  right  to  compensation  for  improvements  made 
previously  to  such  change  of  teoanoy  was  at  an  end. 
It  was  to  remedy  this  that  olanse  7  was  introdoced  into 
tbe  Aot  of  1881 ;  and  it  provides  for  that  case  in  expiMl 
terms,  and  it  is  confined  to  that  case,  and  deals  ooly 
with  tenants  quitting  their  holdings  and  olaimiag  com- 
pensation for  improvements.  Whether  this  tenant  would 
come  within  its  provisions  it  is  not  necessary  to  decide. 
That  wonld  depend  (1>  on  the  question  whether  the  see- 
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UoD  ia  renoapeotive  ;*  (8)  on  the  eff«ot  to  b«  given  to  the 
worda  "  determination  by  anrrender  or  otherwise,"  in  the 
Ist  (danse  of  seotion  7,  which  is  the  only  part  of  it  appli- 
cable to  this  case.  The  role  is  that  enactments  altering 
proeednre  are  retrospective  in  their  operation,  bnt 
those  interfering  with  vested  rights  are  not  so  in 
default  of  speoiflo  legislation.  [His  Lordship  referred 
to  li'Arteus  v.  Bawnan,  18  Ir.  C.  L.  Bep.  70,  stating  that 
it  was  held  in  the  Exchequer  Chamber  in  that  case 
that  8.  8  of  theL.  is  T.  Act,  1860,  was  not  retrospeotiva] 
That  qaestion  was  not  argned,  however,  in  the  present 
case.  As  to  whether  the  words  "  by  surrender  or  other- 
wise "  apply  at  all  to  a  case  where  the  lease  expires  by 
efflnx  of  time,  the  very  addition  of  those  words  after 
the  word  "determination"  may  be  taken  to  point  to  the 
negative  oonolnsion  ;  why  not  stop  with  "  surrender  f" 
Bat,  I  express  no  opinion  npon  either  of  those  questions, 
as  it  is  not  necessary  to  do  so.  Assuming  that  section  7 
does  apply,  that  wonld  not  change  the  property  in  the 
improvements.  The  right  to  claim  compensation  for 
improvements,  and  the  obligation  to  pay,  assume,  and 
proceed  on  the  assumption,  that  the  improvements  to 
be  compensated  for  have  become  the  property  of  the 
landlord,  subject  ta  the  right  of  the  tenant  to  compen- 
sation for  them  at  the  end  of  the  tenancy.  AH  that 
section  7  gives  to  the  tenant  is  a  right  on  qaittiog  his 
holding  to  receive  compensation  for  improvements 
made  by  his  predecessors  in  title,  and  relief  in  assertiiog 
such  right  from  the  previous  oonsequenoe  of  acceptance 
of  a  new  tenancy  after  the  improvements  were  made. 
Bat  the  tenant  here  is  not  quitting  his  holding.  He  is 
seeking  to  get  a  new  lease  of  it  for  fifteen  years,  renew- 
able Mitt  qwOia  at  a  rent  to  be  fixed  by  the  Conrt. 
How  can  that  contingent  and  future  right,  which  may 
never  be  exercised,  avail  him  to  deprive  the  landlord  of 
rent  which  he  would  otherwise  be  entitled  tot  It 
ought  to  be  taken  into  account,  nnder  the  1st  clause  of 
section  8,  as  forming  part  of  "the  interest  of  the 
tenant"  in  the  land  in  question.  Bnt  it  wonld  be 
difficult  to  put  any  pecuniary  value  on  it. 

The  Commissioners  have  not  put  any  qnestion  to  ns 
as  to  the  meaning  of  the  words  "  predecessors  in  title '' 
in  seotion  9  of  clause  8.  But  it  has  been  considered  as 
involved  in  this  case,  and  therefore  is  pnt  to  na  directly 
in  one  of  the  five  questions  submitted  to  ns,  and  It  has 
become  necessary  for  me  to  state  my  opinion  respecting 
it.  I  consider  that  those  words  should  receive  their 
ordinary  legal  interpretation.  This  sub-section  involves 
the  transfer  of  a  large  amount  of  property  from  land- 
lords to  tenants.  Frevionsly  to  the  Act  of  1881,  all 
improvements  made  by  the  tenant  or  bis  predecessors 
in  title  became  on  the  termination  of  the  tenancy 
the  property  of  the  landlord,  snbject  to  the  right 
of  the  tenant  to  get  compensation  for  them.  By 
this  section  the  tenant  gets  tbe  right  to  enjoy  them  for 
the  statntable  period  withont  being  charged  any  rent  for 
them.  That  may  be  politic,  wise  and  just,  and  I  do 
not  question  its  policy,  its  wisdom,  or  its  justice.  But 
I  think  that  such  a  great  change  in  the  law,  involving 
such  serions  consequences,  ought  not  to  be  extended  by 
coostrnction  beyond  the  legal  sigDifloation  of  the  words 
nsed  by  the  legislature  in  efiFecting  it.  It  ought  not  to 
be  extended  to  oases  not  inoladed  in  its  terms,  merely 
by  inferences  from  another  clause  dealing  with  another 
subject-matter,  and  vhioh  is  not  referred  to  in  it  directly 
or  indirectly,  it  is  a  rale  in  the  oonstrnction  of  statutes 
tb»t  words  of  known  legal  import  are  to  be  considered 
as  having  been  used  in  their  technical  sense  or  accord- 
ing to  their  strict  interpretation,  unless  there  appears  a 
manifest  intention  of  nsing  them  in  their  popular  sense : 
Dwarris,  p.  678 ;  PooU  v.  PooU,  8  B.  *  P.  620 ;  Jmon  v. 
ITri^U,  a  Bligb,  66.  As  Lord  Bedesdale  observes :  "It  is 
dangeroas  where  words  have  a  fixed  legal  effect,  to 
aniler  them  to  beoontre^ed  without  some  olear  expres- 

>  Of.  Smith  V.  Cof%,  16  Ir.  L.  T.  Rep.  8:  Kearny  v.  Cahill, 
16  Ir.  L.  T.  618,  and  cases  then  noted.— [£  If.  A] 


sion,  or  necessary  implication."  "  It  is  a  very  safe  rale 
of  construction  to  adhere  to  the  words  of  an  Act  accord- 
ing to  their  grammatical  and  natural  sense,  unless  it 
appears  clearly  from  the  context  they  were  intended  to 
be  used  in  some  other  sense :"  per  Parke,  J.,  in  Sex  v. 
Diteheat,  9  B.  <fe  C.  186.  The  construction  contended 
for  mast  greatly  extend  the  area  of  litigation  between 
landlord  and  tenant ;  for  it  will,  as  O'Hagan,  J.,  says, 
make  tbe  limit  of  tbe  right  of  the  tenant  to  improve- 
ments extend  as  far  back  as  human  testimony  oan  be 
got,  and  will  therefore  give  rise  to  increased  litigation. 
The  intention  to  effect  this  ought  not  to  be  lightly 
ascribed  to  the  legislature  by  a  strained  oonstrnction  at 
these  words ;  I  can  only  gather  their  intention  from 
their  words,  and  I  cannot  construe  the  words  predeoes- 
sors  in  title  as  if  they  were  "predecessors  in  ooenpancy." 

And  now,  with  respect  to  the  fixing  of  a  fair  rent  and 
the  ascertainment  of  compensation  for  improvements  to 
the  tenant,  I  think  we  cannot  and  ought  not  to  lay 
down  any  rule,  or  enunciate  any  principle  which  oan  or 
ought  to  bind  the  Court  in  the  exercise  of  i^e  unlimited 
discretion  as  to  both  subjects  vested  in  them  by  Parlia- 
ment. E(y  the  final  clause  of  seotion  8  (1)  they  are 
empowered  and  directed,  "  After  hearing  the  parties, 
and  having  regard  to  the  interests  of  the  landlord  and 
tenant  respectively,  and  considering  oil  tbe  oironm- 
stsnces  of  the  case,  holding,  and  district,  to  determine 
what  is  tbe  fair  rent  that  should  be  paid.''  It  is 
impossible  to  frame  words  giving  a  larger  discretionary 
power.  What  authority  have  we  to  limit  the  Com- 
missioners in  the  exercise  of  that  power  withont  which 
the  Act  could  not  be  carried  into  proctioot  operation? 
In  the  same  way,  by  sub-section  9  they  are  invested 
with  unlimited  power  to  decide  what  amounts  to  com- 
pensation for  improvements  made  by  the  tenant  or  faia 
predecessors  in  title.  They  arc  to  say  in  each  case 
whether  the  tenant  or  bis  predecessors  has  or  have  "  in 
their  opinion,"  been  compensated  for  improvemente 
made  by  him  or  them.  There  also,  as  in  ascertaining 
what  is  a  fair  rent,  it  is  impossible  to  lay  down  any  rale, 
or  enunciate  any  principle  as  to  what  are  to  be  elements 
which  should  enter  into  tbe  formation  of  their  opinion 
as  to  what  is  compensation.  They  may  not  state  any 
principle,  bat  their  "opinion"  on  the  matter  is  ooa- 
elusive.  The  Court  is  an  exceptional  tribunal  created 
by  Parliament,  and  invested  by  it  with  the  nnlimited 
discretionary  powers  to  which  I  have  referred,  in  order 
to  carry  oat  the  great  objects  of  pnblic  policy  whiob 
Parliament  had  in  view,  and  for  the  effeotnoting  of 
which  it  was  necessary  that  the  Judges  of  the  new 
Court  should  possess  those  powers^  The  present 
Commissioners  have  been  appointed  by  Parliament, 
and  they  have  been  provided  with  a  numeEona  otBoial 
stafi  to  assist  them  in  the  discharge  of  their  ardnoos 
duties.  They  ore  provided  with  Bub-Commissioners, 
whose  duty  is  to  go  into  the  different  localities,  hear 
evidence  on  the  spot,  and  inspect  tbe  holdings  which  are 
the  subject  of  controversy.  In  oases  of  appeal,  they  can 
report  the  evidence  taken  before  them  to  the  Commis- 
sioners, who  can  take  additional  evidence.  They  have, 
besides,  two  official  valuators,  who  make  confidential 
reports  to  them  respecting  any  holding  which  may  be 
the  subject  of  an  appeal.  Notwithstanding  all  that 
assistance,  their  duties  are  ardnons  and  responsible. 
They  have,  as  it  were,  to  mediate  between  conflicting 
classes.  But  I  am  confident  that  they  will  disofaorge  their 
duties  with  seal,  industry,  and  impartiality,  aotuated 
only  by  an  anxious  desire  to  do  jnstioe  between  lauid- 
lord  and  tenant  in  all  cases  that  may  come  before 
them. 

FiTzaiBBoa,  Ij.J. — ^In  oonsequenoe  of  observationa 
which  the  Lord  Chancellor  has  thought  it  necessar}'  to 
make,  I  wish  to  state,  at  tbe  outset,  that  my  judgment 
and  all  my  remarks  in  this  oase  proceed  npon  the 
assnmption  that  the  holding  in  question  was  not  proved 
to  be  subject  to  any  usage  capable  of  affecting  the 
ascertainment  of  a  fair  rent.    I  moke  this  oaaumptioo 
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beowue  no  snoh  osags  is  mentioned  in  the  speoiel  case, 
Dtir  daring  tfamae  days'  argameat  has  it  been  referred  to 
at  the  bar,  and  also  beoanse  qoesticm  No.  4  npon  (ha 
case  is  fonndsd  upon  the  applicafailit;  of  part  of  the  4th 
geotion  af  the  Aot  of  1870,  wfaiob  in  terms  relates  only 
ttt  thoaa  tenants  who  are  not  entitled  to  oompensation 
nbdar  the  tenaut-rif^t  saotions  1  and  2,  or  who  do  not 
make  any  elaim  nnder  either  of  those  sections.  If, 
tfaaretorfl,  the  holding  of  David  Adams  be  sabjeot  to 
aay  osage  ngnlating  or  afEeoting  the  determination  of 
its  fair  rent,  the  ease  has  been  stated  under  a  misap* 
prehension  of  the  law  applioable  to  it,  or  in  the  attempt, 
always  diffioolt  and  dangeroos,  to  obtain  a  decision  of 
ahitraot  pHnoiples  for  general  application  npon  the 
facts  of  a  single  ease,  special  rights  of  the  individnal 
litigants  have  been  ignored.  It  may  be  that,  owing  to 
the  lease  or  otherwise,  no  usage  affsoted  this  holding, 
or  it  may  be  that  no  sabstantial  difference  of  rights  is 
idrvolved  in  the  distinction ;  aad  I  am  not  aware  that 
a»y  varied  of  the  Ulster  custom  ezolades  or  affects  the 
right  of  the  landlord  to  a  fairly  -raloed  rent,  ascertain. 
iMe  troHQ  time  to  time  npon  prloeiples  at  least  anaiagons 
to  those  gniding  the  determination  of  a  fair  rent  under 
the  Act  of  1881. 

Upon  the  first  qaestion  of  law  wbieh  we  have  elimi* 
Dated  from  the  case,  I  have  to  declare  my  cononrrenoe 
io  the  Doaoimoas  jadgmeot  of  this  Oonrt  npon  the 
error  which  seeme  to  pervade  the  whole  decision  of  the 
Land  Oommissioa,  arising  from  the  oonfosiou  of  the 
term  "  improvemeots "  with  the  iocreaes  of  letting 
vialna  ooaseqnent  npon  them,  and  to  emphasise  my  own 
opinion  of  the  praotieal  importance  of  observing  the 
distinction  which  the  majority  of  the  Oommissionars' 
have  hitherto  overlooked.  The  existence  of  the  mistake 
appears  most  plainly  upon  the  judgment  of  Sir.  Litton, 
who  states  the  matter  as  a  definite  problem  in  sab. 
traction.  He  says:  "The  competition  vaine,  less  by 
the  good-wlU  ari^ng  from  aotaal  ocoopation,  I  oall  the 
oommeroial  valoe  ot  the  holding."  "from  the  resnit 
thus  ascertained  moat  be  dedaeted  Ae  omeuat  wAttA 
the  ia^Brovmnentt  of  the  tenant  or  hit  prtdMiman  m  txL\» 
hant  eontributtd  to  tht  pitMnt  letting  to/ttf."  "  The 
question  is,  to  what  extent  has  the  letting  valne  been 
iucreased  by  the  improvement,  if  at  ail?  Dadocting 
iAie  latter,  when  ascertained,  from  the  tanaer,  we  get 
»  MBlilt  which  ought  to  represent  a  fair  rent."  This 
MBolt  fas  calls  "  the  commercial  valaa,  redaosd  by  the 
valoe  of  the  tenant's  interest  in  his  improvements." 
In  justice  to  Mr.  Litton,  it  is  to  be  observed  that  he 
seems  to  have  fallen  into  this  mistake  by  adopting  the 
hmgaage  of  the  parlismcDtary  paper  which  ha  qaotes ; 
bat  though  the  Jadioial  OommfesioDer  does  not  r^er  to 
the  same  gnida  fbc  the  interpretation  of  the  statato, 
Mr.  Jostioe  O'Hagan  distinotly  adopted  Mr.  Litton's 
oonolasioB.  He  says;  "Let  us  take  the  case  of  two 
BeighbotlriDg  tenants  holding  under  lease  for  the  saune 
term  and  at  the  same  rent,  say  £80  a  year  each. 
Ooe  tenant,  by  indastry  and  outlay,  effeots  improve- 
ments which  make  the  holding  worth  jB60  a  year ;  the 
Other  does  not  improve  at  all,  and  his  holding  remains 
worth  £80.  At  the  end  of  the  lease  is  the  landlord, 
ander  this  Aat,  to  be  entitled  to  assess  the  improving 
aaan  at  the  fall  letting  value  of  his  holding,  on  the 
plea  that  he  had  compensated  him  I  It  seems  to  me 
that  this  would  simply  be  a  judicial  repeal  of  the  clause. 
In  Utis  view  Mr.  Litton  oonoars ;  but  I  regret  to  say  that 
Mr  ooUeagne  Mr.  Vernon  does  not  take  the  same  view, 
and  thinln  that  oar  eonstrnotion  woald  work  grsat  ir- 
jnstiee  and  hardship  npon  landlords."  I  am  very  far 
indeed  from  holding  that  a  landlord  oonld,  in  the  case 
put,  be  entitled  to  assess  the  improving  tenant  at  the 
fall  letting  value  ot  his  holding,  or  in  any  ordinary  oase 
at  any  tent  nearly  approaching  It ;  bnt  the  coostraction 
which  Mr.  Litton  has  stated,  and  in  which  the  Jndioial 
Oommissioner  has  conoarred,  would  give  to  the  tenant 
in  the  ease  pat  the  whole  inereaas  of  letting  value  con- 
■eqoent  npon  bie  Improvements,  namely,  £80  a  year, 


whoUy  irrespeotive  of  their  cost  or  valne.  The  inja 
and  hardship  of  saeh  a  construotion,  which  was  not 
only  apparent  to  Mr.  Vernon,  bat  was  poinied  out  by 
Mr.  Butt,  especially  in  paragraphs  147, 193,  and  ISM  of 
bis  remarkable  work,  may  be  easily  illoetiated  by  oos 
or  two  examples :— £veiy  iasproFeasent  most  to  soma 
extent,  greater  or  leas,  depend  for  ite  vstofB  npon  the 
holding  on  wfaidi  the  improving  work  is  exeeated ;  bnt 
the  ooBtribution  from  the  holding,  as  distinguished 
from  that  from  the  work,  may,  acoording  to  oiroam- 
stanoes,  vary  from  almost  nothing  to  the  laigast  part 
of  the  profit.  In  the  case  of  a  house,  the  biLldiog  ia 
generally  almost  the  whole  sonroe  of  the  inereaaed  let- 
ting value;  yet,  even  there  the  landlord  is  entitled  to  eo 
much  of  the  rent  of  the  hoase  aa  is  derived  from  ite 
site ;  and  as  similar  houses  in  different  sitnations  brinf{ 
in,  by  reason  of  their  situations,  diiSCerent  retnms  apoa 
the  ootlay  inoorred  in  bnilding  them,  even  in  suoh  casaa 
the  pcoportioo  of  snob  retam  which  is  justly  attriba- 
table  to  the  landlord'siatarest  may  largely  vary.  But  tako 
other  classes  of  improvementa  Two  tenante  holding 
at  the  same  rent  expend  each  the  same  amount  of  in- 
dustry, skill  and  money  npun  drainage  or  reclamation. 
The  letting  value  of  the  one  holding — poor,  thaokleaa 
soil,  or  disadvantageously  aironmstauced — is  increased 
by  £60  a  year ;  while  in  the  other  oaie  the  land,  from 
its  inherent  qualities,  or  its  more  favonrable  oiienm- 
Btances,  retarns  three  or  funr  times  as  -much.  The 
capital  invested  by  the  tenant  in  the  improvement  is  in 
eaoh  case  the  same ;  the  differenoe  of  return  arises  from 
the  atilisation  of  advantages,  or  the  development  of  re- 
Bonrees,  in  which  the  landlord  has  the  largest  if  not  the 
whole  interest.  As  a  ntatter  of  fact,  sush  advautagea 
and  resooroes  are  not  paid  tor  in  advanoe ;  bat  when 
they  are  utilised  «id  developed  the  laodloid  beaomea 
entitled  to  his  fair  share  of  the  retam -from  them ;  yet. 
i^e  decision  before  aa  would  stereotype  the  maximnm. 
interest  ot  the  Ituidlotd  in  his  property  as  its  letting 
value  at  Uie  wont  point  to  which  evidence  oonld  oanr 
back  the  description  of  its  condition.  It  is  not  for  na 
to  determine  the  amoant  of  rent  in  any  case,  bnt  wa 
may  direct  attention  to  the  large  proportion  of  the  leU 
ting  valoe  wbieh  in  the  present  instance  seems  to  be 
affected  by  the  ettoneons  principle  of  the  jadgment,  and 
to  the  large  proportion  o(  the  reotet  wbioh  may  be  in- 
volved in  its  cornso  ion.  Mr.  Jaatioe  O'Hagan  teUa  na 
that,  according  to  the  evidence  of  the  tenant's  vakiaza, 
£22  2a,  8d,  only  was  the  letting  vaine,  esioladiog  tha 
improvements,  of  the  lands  wbioh,  if  in  the  hands  of 
the  landlord,  might  be  worth  £44,  irbile  the  offioial 
valuers  fixed  the  setting  value  ot  the  land  as  it  stood 
(excluding  the  buildings  altogether)  at  £87  10^,  and  io 
the  opinion  ot  the  learned  Judge  an  aliowanoe  for  saA 
only  of  the  improviemeBto  as  were  mada  daring  tha 
lease  would  rednoe  the  rant  ot  £37  10s.  at  the  least  to 
the  "judicial  rent"  of  £30  Ua.  The  proportion  ei. 
valae  attribnteble  to  theimprovemento,  therefore,  varies 
ftom  neariy  £0  per  cent,  to  over  SO  per  cent,  (ezelnding 
the  house)  of  the  gross  letting  value  of  the  holding.  It 
will,  erf  coarse,  be  aoderstood  that  before  any  part  of 
this  difference  is  allowed  to  the  landlord,  the  Land 
Oummission  shonld  estimate  the  present  value  of  tha 
improving  works,  or,  as  Mr.  Bntt  well  expreesea  it, 
shonld  ascertain  what  wunld  it  cost  the  landlord  to  pat 
tiie  farm  into  its  present  eondition,  sappoaiog  tha  im- 
pravements  had  never  been  exeeated,  and  npon  that 
amount  the  improving  tenant  is  entitled  to  a  joat  and, 
I  would  add,  a  liberal  return,  while  (ssoepl  in  le- 
speot  of  considerations  of  redaction  and  compsusatiaa) 
the  landlord  shonld  not  be  allowed  any  not  whatever 
In  respect  ot  the  full  present  valne  vA  the  additiooal 
capital  which  his  improTsmenta  have  added  to  tha 
holding,  the  tenant  should  be  scrnpuloosly  proteetad  in 
the  enjoyment  of  a  just  and  even  o<  an  ampie  letom, 
bat,  alter  thia  has  been  proridad  for,  the  laodlocd  it 
equally  entitled  to  the  retam.  derived  troari  the  mora 
active  and  profitable  nse  of  hia  iuteieat  in  tlin.  hnldiw^ 
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I  gwffd  layBelf,  aa  the  Marter  -of  the  itoU*  haa  doaa, 
from  laying  that  the  whole  sorplna  profit  beloaip  to 
the  landlord,  aa  I  do  not  deaire  to  ptejndga  the  qoea* 
tloD  which  ia  not  now  befece  aa.  bat  wbleb  may  here. 
altar  atiae,  whether  the  teoaat  aader  the  Aets  of  1870 
and  1681  haa  not  an  iatereat  in  the  hokUng  oret  &nd 
above  hia  atatotory  tenate  and  bis  rlghta-  to  oompeo* 
BStion.  Thoa  far,  howavw,  oar  ooaoioooaa  statemeut 
ol  the  rale  appeara  to  me  to  lead—the  landlord  is 
entitlad,  as  part  of  the  fair  rent  of  the  holding;  to  so 
mooh  of  any  inerease  at  letting  valae  eouseqaent  npoo 
improvementa,  after  making  a  fair  xetam  to  the  teoant 
upon  the  valoe  of  the  improving  works,  aa  is  dsriTod 
from  the  atilisatioa  d  the  landlord's  interest  in  the 
inherent  qaalities,  adTantages,  and  rasonrees  of  the 
holding.  Of  oooise,  I  have  hitherto  disoassed  the  land, 
lord's  right  independently  of  any  additional  allowanoa 
to  which  he  may  be  entitled  ander  the  provisions  as  to 
eompeniataon,  and  of  any  redaction  of  the  tenant's 
right  by  reoaon  of  enjoyment,  ander  the  proTisions  ap^ 
plioable  to  partieolar  classes  of  impcoivements. 

Upon  the  next  qnestion,  namely,  Whether  1^  terms 
"  tenant  or  his  predeeesaora  ia  title,"  in  seotioo  8,  sab. 
saotien  9,  have  the  same  meaning  as  in  seetion  7  of  the 
Aet  of  1881, 1  oonoai  in  result  with  the  Master  of  the 
Rolls  aod  the  Chief  Baroa,  npon  ooniiderations  also  ap. 
pUeable  to  the  8rd  qneation,  "  Whether  the  provisioos  of 
the  final  paragraph  of  the  Aot  of  1870,  section  4,  are 
applioabto  to  sooh  improvements  in  determining  fair 
rent  ander  the  Aot  of  1881,  seotion  8?"  The  etatates 
of  1870  and  1881  are  not  meialy  in  pari  materid  j  they 
are,  under  aeotioo  67  of  the  latter  Aot^  "to  be  eon* 
stroed  together  as  one  Act,"  except  where  inoonsistsnt. 
Wherever  the  amoant  of  fair  rent  is  to  be  determined, 
the  first  duty  imposed  open  the  Coart  is  to  <■  b«ve  re^ 
gard  to  the  interests  of  the  landlord  and  tonaat 
Bsspeotively."  I  oannot  proceed  to  ascertain  those 
ikterests  while  a  tenaney  oontinaes,  npoa  any  other 
priaoiplaa  than  those  whioh  are  to  legnlate  them  if 
the  tenant  qnits  his  biding.  No  other  interest  of  the 
tenant  anywhere  appears  apon  the  Acts  than  that  for 
wbioh  he  sbonld  taoetva  oompensation,  or  the  trae 
valoe  of  which  should  be  ascertained,  if  be  were 
quitting  his  tkolding  or  aelliag  his  tenanoy  ander  the 
laodtord'a  power  <rf  pM-emptioo,  What  ander  bis 
power  of  sale  be  aan  sell  is  only  what  he  possessee 
himself ;  and  this,  npon  qaitting  his  holding,  be  meit 
^ve  to  his  landlord,  upon  the  terms  of  receiviDg  the 
jodiciaUy  aacertained  "  true  valoa,"  or  the  statatery 
compensation.  Though  the  oompeusatioa  on  qaitting 
is  limited  in  certain  oases  where  the  trae  value  aaoer'. 
tainable  on  sale  is  not,  yet,  in  all  events,  whether  the 
tenant  qnita  bis  hoiding,  or  keeps  it  in  his  own  bands, 
ec  sells  to  hia  landlord,  or  to  a  purobaaez  in  tbe  opea 
market,  I  oannot  see  that  the  temant's  iateisst  ia  the 
folding  most  not  be  valasd  and  considered  as  sabjsot 
either  to  a  fair  rent,  payable  at  the  time,  or  to  tbe 
liability  to  have  the  preaeot  rent  altered  at  any  moment 
to  a  faur  rent ;  and  the  first  element  of  tbe  valoe  of  the 
holding  mast  be  tbe  amoant  of  the  rent  to  whioh  it  is 
laMy  liable.  Therefore,  I  oannot  anderstand  how  the 
true  value  of  that  interest  oan  be  asoertsined  otherwise 
than  by  determioing  the  fair  rent,  and  valuing  the 
tonaooy  as  praeticaliy  oharged  with  tbe  amoant  of  that 
fair  rant.  If,  and  aa  far  as,  any  improvements  may 
have  ceased  to  be  tbe  subject  of  cosapensation  on 
qnitting,  or  to  be  ineloded  in  the  property  for  whi<^ 
the  landlord  must  pay  the  true  valoe  it  he  ezsroiss 
bis  powsE  of  pie<emption,  so  tax  also  atust  tbey  boi 
as  it  seens  to  me,  treated  as  having  ceased. to  be 
Inoluded  in  that  "intereet  of  tbe  tenant"  to  whioh, 
fai  asaertalniag  the  fair  rent,  tbe  court  is  directed 
to  have  regard;  aud  so  fsr,  as  a  necessary  oonae* 
qnenee,  most  regard  be  bad  to  them  as  part  of  the 
buMUoMl'e  interest  and  as  pro  (ant*  a  aoaroe  of  fair 
fant.  Thaa,  as  it  seems  to  me,  without  express  woidp, 
bM  by  neeeasary  impHeatioD,  we  ace  obliged  to  read 


the  provisions  of  section  4  of  tbe  Aot  of  1870.  ee  iaooTr 
pororted  with  section  7  of  the  A«t  of  1881,  and  both  aa 
inoluded  in  the  elemeota  of  tbe  rsspeotive  iatecBsta  of 
the  landlord  and  teoaut,  to  whioh,  in  fixing  a  fair  rent 
nndar  section  8,  tba  Court  mast  have  regard.  Tba 
impossibility  of  oonaistently  divorcing  the  eleoieota  of 
fair  rsDt  from  those  of  eompeasation,  or  of  ooastrning 
the  terms  *' tenant  or  his  predecessors  in  titles"  dif- 
ferently in  seotion  7  and  in  seotion  8,  subjection  9,  was, 
to  tay  mind,  demonstrated  by  the  croas-argBments  into 
whioh  counsel  at  both  sides  were  driven  upon  the  two 
sections,  by  the  attempt  to  oonstrne  eaoh  seotiOB  in  tbe 
sense  moat  favourable  to  their  respective  (dients.  Ser- 
geant HamphiU  was  oompelled  to  contend  that  a  tenants 
BO  long  as  he  held  his  tenanoy,  was  entitled  to  appro- 
priate for  Dotbing  the  value  of  improvemeats  for  wbach, 
if  he  were  qnitting  his  holding,  he  could  not  olaim  any 
compensation;  while  Mr,  Hoimee  was  forced  to  argo* 
that  the  landlord  was  entitled,  daring  tbe  tenaney,  t« 
root  apon  tbe  value  of  improvsmeete  for  wbioh,  if  the 
tenanoy  were  determined,  ha  muiit  pay  fall  oompensa. 
tion  to  tbe  tenant,  In  troth,  the  fair  rant,  ad»d  th» 
allowanoe  aa  against  that  rent  tot  improvements,  are, 
as  it  seems  to  me,  but  tbe  annual  equivalents, 
calealated  with  regard  to  present  .vabes  and  fatare 
enjoyment,  for  the  capital  values  of  the  interesls  of 
the  landlord  and  tenaut  respeotively,  wbiab,  npon  the 
severance  of  their  intetests  would  be  ascertained  ia 
fixing  compensation.  But  in  addition  to  these  ooa- 
sidsratioas,  I  think,  as  a  matter  of  verbal  oonstf  notion, 
that  in  the  let  paograph  of  seetioo  7,  in  tbe  mentioa 
of  the  "  tenancy  sabsiating  ai  the  time  when  snob  im- 
provements were  made  by  stub  tenant  or  bis  prtdt^ 
eemrt  in  title,"  the  term  "  predecMssors  ia  title "  nuit 
mean  those  trho  held  the  tenancy  bedbce  sut^  a  deter- 
mination of  a  subsisting  tenancy,  and  such  aa  aooeptr 
anoa  of  a  new  tenancy  as  ia  dealt  with  by  tbe  seotion  ( 
and  I  oannot  think  that  tbe  same  words,  whan  aae4 
withont  any  apparent  reason  for  disosjtding  tbe  eSeofe 
at  seotion  7  in  tbe  subsequent  provision,  seotion  6,  sab- 
section  g,  of  the  same  statute  oan  be  coaatrued  aa 
unaffected  by  the  previous  olaitse,  It  ia  quite  a  different 
matter,  upon  which  I  am  sorry  to  say  I  mast  more 
folly  explain  myself  hereafter,  what  is  tbe  effect  of 
sectiou  7,  what  ia  tbe  nature  of  tbe  break  in  tbe  titl# 
which  is  within  it  operation,  and  what  is  tbe  continaity 
of  title,  whioli,  notwitstanding  its  proviaioai,  must  stiU 
subsist  to  satisfy  the  other  provisions  of  botb  tbe  Acta.' 
For  the  present,  I  hold  that  section  7  regulates  the 
eSaat  to  be  given  to  the  terme  "  tenant  or  his  prede- 
oeeBors  in  title"  as  used  in  aeetioa  8.  sub-seotion  9,  bat 
at  the  same  time  t  stop  far  abort  of  tbe  ooneUsion  that 
aeotian  7  practically  abolishes  the  oeeeaaity  for  tracing 
titi^  renders  continaity  of  title  in  a  defined  tenanoy 
immaterial,  or  redaoes  the  meaning  of  suoeession  io: 
title  to  more  soaoession  of  ooeapancQr  ia  the  capacity  ot 
tenant.  I,  also,  hold  that  the  term  "  teuant "  is  ased 
throughout  the  Acts  toi  to  desigtukte  mersly  tbe  eonaa 
persoD,  but  a  person  who  at  the  diSerent  periods  ia 
^oestion  fnlfila  tbe  oharacter  of  tenant  of  tbe  same 
holding  ander  snob  a  title  as  the  Acts  deem  oontioaoos. 
No  one  coald,  under  any  eiroamatanoea,  in  my  opinion, 
daim,  aa  "  tenant "  for  worka  dons  by  himself  for 
which,  if  the  holding  had  passed  to  a  nuoceasor,  such 
aoecessor  ooold  not  claim.  Suppose,  for  example,  A.  B. 
exeouted  works  upoo  a  holdiog  and  was  evicted,  or 
surraadered,  and  tbe  hoiding  was  afterwards  relet  to 
C.  D.  under  a  new  coottaot  of  tenaDcy.  A  B.  could  not, 
on  becoming  C.  JD.'s  sucoessor  in  the  new  teoaacy, 
claim  to  have  any  benefit  under  seotion  8,  snb-seotioa 
9,  to  which  O.  I),  was  not  entitled,  nor  call  for  a 
disallowanoe  of  rent  on  the  gnaod  that  tbe  improve- 
ments bad  been  executed  by  bimselt  as  tenant  at  a 
fonnar  time. 

Tbe  thisd  qneation  ia  little  more  than  a  oorollary  to 
the  second  quuetion,  upon  what  I  will  call  tbe  principle 
of  unifocm  and  OMaiateul  interj^tation  applied  t9 
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both  Aota.  The  final  olaose  of  seotioo  4  of  the  Act  ef 
1870  is  not  repealed ;  section  7  of  the  Act  of  1881 
expressly  deals  with  rights  to  oompensatioo  nnder  the 
Aot  of  1870,  and  no  snch  right  coald  excape  the 
operation  of  that  olanse ;  therefore,  a  provision  whioh 
confers  no  new  right,  bnt  in  terms  only  saves  the  tenant 
from  the  deprivation  of  a  right  otherwise  conferred, 
cannot  exolade  restrictions  which  were  concomitant 
upon  that  right  from  its  origin.  Then  if  the  prohibition 
to  allow  rent  in  respect  of  improven:)ents  mnst,  as  I  think 
it  mast,  apply  only  to  the  tenant's  interest  in  those 
improvements,  and  if  that  interest  is  for  the  purpose  of 
flxiDg  a  fair  rent  to  be  ascertained  by  referenoe  to  the 
amount  which  would  compensate  the'  tenant  for  it  if  he 
were  g[aitting  his  holding,  it  follows  that  the  third 
qaestion  mnst  be  answered  in  the  affirmative. 

The  fourth  qacBtion  eliminated  by  us  is  substantially 
the  same  as  the  fifth  qaestion  stated  in  the  special  case, 
abstracting  considerations  of  fact,  and  adding  the  im- 
portant words  "by  the  landlord,"  whioh  were  omitted 
Irom  the  case.  TJpon  this  qaestion  I  entertain  a  clear 
and  uoqnalified  opinion  in  favour  of  the  tenant.  The 
question  Is,  "  Whether  the  enjoyment,  during  /fte  currency 
of  a  leate,  ot  improvements  made  by  a  tenant  during  siuA 
leate  is  a  compensation  for  such  improvemeuts  6;^  thi 
landlord  within  the  meaning  of  section  8,  sub-section  9, 
of  the  Aot  of  1881  ?"  The  question  does  not  apply  to 
reductions  of  the  tenant's  claim  nnder  the  final  clause 
of  section  4  of  the  Aot  of  1870,  nor  to  cases  in  which 
improvements  made  during  a  lease  are  in  whole  or  in 
part  broaght  within  the  oonsideratiou  of  the  contract 
for  making  the  lease ;  and  otherwise  I  hold  it  impossible 
that  the  tenant's  title  to  the  protection  of  the  qnb-seotion 
Aau  be  in  anywise  diminished  by  his  enjoyment  of  all 
the  profits  which,  by  improvements  or  otherwise,  he  can 
lawfully  make  out  of  his  leasehold,  or  that  suoh  enjoy- 
ment can  be  regarded  as  in  any  degree  tompensation  by 
tht  iantUord.  When  the  landlord  makes  the  lease,  he 
wholly  parts,  In  consideration  of  the  rent  and  covenants, 
with  all  bis  interest  during  the  term,  as  well  in  any 
oapaoity  for  improvement  which  the  holding  may 
possess  as  in  all  the  other  incidents  of  its  use  and 
occupation.  Whatever  the  tenant  daring  his  term  can 
lawfully  derive  from  his  holding  is  his  own,  and  though 
the  profits  ot  his  improvements  may  more  than  oomr 
pensate  him  for  his  outlay,  yet  this  compensation  is 
only  the  reward  of  bis  own  industry,  skill,  or  capital 
applied  to  property  whioh  for  the  term  of  the  demise  ia 
bis  own ;  and  I  think  their  fall  enjoyment  so  long  as 
the  lease  lasts  cannot  be  regarded  as  in  any  degree  a 
oompensation  by  the  landlord.  Though  the  Land  Com- 
mission has  not  asked  the  much  more  important 
duestion  which  the  facts  of  the  case  raised — whether 
the  same  principle  must  apply  after  the  lease  expires, 
the  judgments  of  Mr.  Justice  O'Hagan  and  of  Mr. 
liitton  contain  statements  upon  that  subjeot  so  inoon- 
Bistent  with  my  view  of  the  law,  that,  in  order  to 
prevent  my  answer  to  the  question  put  from  being  mis- 
applied  or  misunderstood,  I  feel  bound  to  make  some 
observations  by  way  of  caution,  on  a  snbjeot  with  which 
the  Master  ot  the  Bolls  and  Chief  Justioe  Morris  have 
already  dealt.  In  my  jadgment,  the  words  "  paid  or 
otherwise  compensated  by  the  landlord  or  his  prede- 
oessors  in  title,"  in  their  plain  sense  and  in  jastioe, 
iaclude  payment  with  the  landlord's  money,  or  oom- 
pensation out  ot  the  landlord's  property.  A  oash  pay- 
ment is  contrasted  with  compentalion  by  other  means, 
and  I  think  the  terms  include  every  form  and  manner 
of  reooapmeut  whioh  the  tenant  receives,  at  the  hands 
of  his  landlord,  out  ot  bis  landlord's  pocket,  or  out  of 
bis  landlord's  estate,  ia  an  equivalent  for  his  improve- 
ments. When  the  landlord,  not  being  bound  to  do  so 
by  the  terms  of  the  tenancy  or  otherwise,  permits  an 
improving  tenant  to  enjoy  his  holding  at  a  rent  below  the 
fair  letting  value,  and  such  permission  is,  nnder  all  the 
oironmstanoes,  referable  to  the  tenant's  Improvements, 
K  is  justly  to  be  regarded  as  pro  latUo  a  oompensation  by 


the  landlord  for  the  tenant's  improvement* — always, 
however,  safeguarding  in  the  first  inntanoe  to  the 
tenant  a  fair  return  for  the  value  of  those  improve- 
ments, as  part  of  the  tenant's  capital  add«d  to  tb« 
holding,  I  agree  that  the  Oonn  m«y  or  may  not  infer, 
from  the  acts  of  the  parties  and  Mk  eiRsamstanaes  of 
any  particular  case,  that  the  tenant's  enjoyment  is  or  is 
not  to  be  regarded  as  compensation,  but  I  dissent  from 
the  principle  that  the  words  "  paid  or  otherwise  oom< 
peusated  by  the  landlord  "  must  mean  "  either  aotnal 
payment,  or  some  positive  and  direct  consideration 
moving  from  the  landlord  to  the  tenant ; "  or  that 
"oooupation  as  tenant  from  year  to  year,  after  the 
expiration  of  a  lease,  cannot  be  deemed  oomponsatioD, 
unless  it  be  expressly  shown  that  such  ocoupatioD 
was  permitted  with  direct  regard  to  the  aateced«Dt 
improvements,  and  for  the  purpose  of  oompensa- 
tion." The  question  whether  the  tenant  haa  boas 
"  compensated  by  the  landlord"  is  in  the  very  terms  of 
the  section  one  to  be  determined  by  "the  opinion  of 
the  Court " — an  elastic  expression  which  seems  to  dm 
inapplicable  to  the  determination  of  a  qoestfon  of 
actual  pajrment  or  of  definite  oontraet,  but  to  be  quits 
apposite  to  a  matter  resting  upon  the  result  of  "ood- 
sidering  all  the  cironmstanees  of  the  case."  The 
tenant  must  receive  "something  given  or  done  or 
foregone"  by  the  landlord  as  an  equivalent  for  the 
improvements;  but,  I  can  oonoeive  do  resaon  for 
declining  to  find  adequate  evidence  of  eompensatioa  id 
the  act  of  a  landlord  who  gives  over  to  an  improfing 
tenant,  because  he  is  an  improving  tenant,  ibe  soil 
with  all  its  natural  powers,  at  a  price  so  far  below  ita 
fair  letting  value  of  the  landlord's  interest  as  to  reooop 
the  tenant  for  his  improvemects.  I  oannot  agree  with 
Mr.  Justice  O'Hagan  that  the  tenant  nnder  this  rtila 
would  be  "  worse  off  nnder  the  Aot  of  1861  than  he  waa 
nnder  the  Aot  of  1870."  Under  the  final  clause  of  th« 
4th  section  of  the  Aot  of  1870,  as  regards  improve- 
ments made  before  the  passing  of  the  Aot  (to  whioh 
improvements  alone  the  clause  applies^,  the  Court 
n»utt,  in  reduelion  of  ike  tenant'i  claim,  take  into 
eooBtderation  the  time  daring  which  bo  may  have 
enjoyed  the  advantages  of  the  improvements,  whether 
enjoyed  under  a  lease  or  other  tenancy  at  a  fixed  rent 
or  not ;  whereas,  nnder  the  Act  of  1881,  the  question  of 
oompensatiou  oan  only  arise  in  respect  of  advatrtaces 
derived  by  the  tenant  from  the  landlord's  volnntMy 
permission  to  hold  the  lands  at  a  rent  so  far  below  1^ 
fair  tet'iDg  value  of  the  landlord's  own  interest  therein 
as  to  afford  to  the  tenant  an  equivalent  for  his  improve- 
ments, jwhioh  rent  it  is  in  the  power  of  the  landlord 
fairly  to  increase. 

There  remains  the  qaestion  to  which  I  am  obliged  to 
give  the  most  ample  eon^deration,  on  aooonnt  of  my 
position  with  respect  to  ttie  differences  of  opinion  eristF- 
ing  upon  it,  viz.,  "  Whother  the  lease  of  the  Snd  of 
Haroh,  1646,  excludes  the  tenant  from  any  interest  in 
respect  of  the  improvements  made  before  the  ezeontlon 
of  that  lease,  in  th«  ascnrtainment  of  the  fair  rent  ot 
the  holding  under  the  Aot  of  1681?"  Tite  piineiple 
npon  which  three  members  of  the  Court  are  enabled  to 
construe  the  words  "  predecessors  in  titie  "  in  seetion  8, 
sub-section  9,  as  unaffected  by  section  7  of  tbe  Act  of 
1861  for  tbem  answers  this  qaestion  in  the  aESrmative, 
independently  of  the  special  oironmstanoes  of  the  par- 
ticular case,  as  the  decision  in  Bolt  v.  Barbert&n  miea 
the  point  direoifly,  unless  the  7th  section  takes  effeel. 
The  decision  in  which  sis  members  of  the  Court  con- 
cur, and  by  whioh  tbe  final  clause  of  section  4  of  the 
Aot  of  1870  is  applied  to,  and  must  in  any  case  rednoe 
any  olaim  of  the  tenant,  and  oonfer  npon  the  landlord 
a  right  to  some  rent  in  respect  of  the  improvementa 
made  before  the  lease,  now  nearly  forty  yean  ago, 
brings  down  the  amount  dependent  upon  this  questioD, 
as  between  David  Adams  and  Jane  Douseath,  at  most, 
to  some  paltry  ffgare.  I  farther  undentaad  the  Master 
of  the  Rolls  aad  the  Lord  Chief  Baron  to  ooBcor  in  th« 
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viaw  wbioh  I  am  aboat  to  stats,  to  this  extent,  that 
they  hold  that  if  the  Laad  CommiBsion  sboold  agree  in 
my  ooDcloiions  of  fact,  the  lease  should  be  treated  as 
the  termiHiu  from  which  the  tenant's  rights  mast 
betaken  to  commecoe;  and  that  the  landlord  most  in 
that  case  be  allowed  a  fall  and  fair  rent  npon  the  pre- 
■ent  vadae  of  the  hoaae  built  in  1844.  The  difference 
whiob  I  nnderetand  to  exiat  between  tbem  and  me 
upon  this  question  ia,  that  upon  the  facte  stated  in  this 
•peeial  cane  I  feel  bound  to  draw,  or  rather  I  flud 
drawn,  an  inference  of  fact  as  to  the  nature  and.effect 
of  the  transactions  oonneeted  with  the  granting  of  the 
lease,  whiob,  while  not  indicating  any  opinion  that  it 
should  not  be  drawn,  they  think  that  the  Land  Com- 
mission, which  has  the  exclusive  jurisdiotioo  to  decide 
questions  of  fact,  has  not  deoided  Dgpn  the  ease,  nor  do 
tbey  think  that  facts  enoo^ih  have  been  stated  torednce 
it  to  a  question  of  law.  With  all  the  doabt  and  deter- 
•Doe  with  which  I  must  at  any  time  pat  forward  an 
opinion  of  my  own  differing  from  that  eutertained  by 
my  respected  colleagues,  I  am  driven  to  the  opinion 
that  a  vary  serioas  qnestion  of  principle  is  at  stake,  on 
which  1  oaonot  conour  with  their  oooclusion.  Section 
7  is,  in  my  opinion,  a  provision  of  limited  and  defined 
operation.  I  think  that  it  does  not,  either  for  its  own 
jpnrposes  or  in  its  reflex  effect  npon  section  8,  snb-seo- 
tion  9,  reqnire  us  to  disregard  continuity  of  title,  or  to 
dispense  with  the  neoessity  of  tracing  title  altogether, 
•zoept  only  in  the  case  of  defined,  limited,  and  mainly 
teobnical  or  formal  breaks  arising  from  ohanges  of 
teuanoy  or  of  tenants,  not  amounting  to  the  creation  of 
B»w  hidings  or  tenancies  in  freshly  defined  subjects- 
Blatter  actually  oontemplated  as  such.  The  Ist  para- 
graph of  section  7  deals  with  the  ease  where  the  same 
tenant  holds  in  snooassion  what  are  no  doubt  legally 
different  tenancies.  The  2nd  paragraph  deals  with  the 
ease  where  different  persons  have,  in  like  manner,  in 
Mooession  held  legally  different  tenancies.  The  3rd 
paragraph  provides  that  in  both  oases  the  Court  shall 
eonsider  all  the  oiroamstaaces,  and  shall  thereupon 
admit,  reduce,  or  disallow  altogether  the  tenant's  claim, 
H  to  the  Court  may  seem  just;  and  it  describes  the 
•venta  dealt  with  in  both  the  previous  paragraphs,  and 
with  which  alone  the  section  is  oonversaut,  as  "  saoh 
ohaoge  of  tenancy  or  of  tenants."  It  seems  to  me  that 
the  key  to  the  whole  section  must  be  found  in  limiting 
it*  operations  to  ohanges  of  tenancy  or  of  tenants  in  suh- 
jeots-mstter,  that  is  to  say,  in  holdings,  which  ate 
really  oontiunons,  and  which  remain  substantially  and 
ia  the  oontemplation  of  the  parties  the  same.  The 
definitions  of  "  holding,"  "  contract  of  tenancy,"  "  tea- 
Mioy,"  and  "tenant "are  relative  and  dependent  upon 
•aob  other,  and  thnir  oonnexion  depends,  in  my  opinion, 
upon  tk$  identity  in  reality  and  snbstanoe,  of  At 
AoUing.  Every  "holding,"  aa  the  subject-matter  of  a 
"  teuanoy,"  must^  for  the  purposes  of  the  Aot,  in  my 
opinion,  bava  some  definite  eommeooement,  and  this 
must  be  found  in  a  transaotion  by  wbioh  its  identity  is 
•aoertaioed  or  deolared  by  the  contract,  or  according  to 
ttie  ooDtemplation  of  the  parties.  Whatever  works 
exist  upon  a  holding  must,  whenever  that  holding  in 
its  existing  state  is  deflced  as  the  subject  matter  of  a 
new  tenaaoy,  cease  to  be  any  longer  regarded  as  "  im- 
provements." An  "improvement"  is  defined  as  a  work 
'■which  adds  to  the  letting  value  of  the  holding  on 
wbioh  it  is  executed ;"  and  it  would  be  a  oontradiotion 
in  terms  to  bold  that  a  work  was  an  improvement  of  a 
holding  whiob  was  at  any  time  iooorporated  with  that 
holding  as  an  integral  part  of  the  holding  itself.  Now, 
in  the  present  oase  what  are  the  tacts  stated?  Before 
184it,  20a.  2r.  21p.  of  land  were  in  the  occupation  of 
James  M'Kee,  who  held  as  tenant  under  the  Earl  of 
IfouDtcasbel,  bat  at  what  rent  did  not  appear,  and 
under  what  tenors  is  not  stated.  In  1842  these  lands 
were  valued  at  £26  lis.  6d.,  which  sum  was  paid  by 
If 'Kee  from  the  time  of  the  valuation,  and  he  therefore 
appears  to  have  been  tenant  from  year  to  year  at  that 


rent  from  1842  to  the  commenoement  of  his  lease. 
About  1844  the  house  was  built,  partly  with  the  mate- 
rials of  an  older  house  previously  exiBtlns  on  the  hold> 
ing  (a  fact  whiob  alone  would  show  tnat  the  total 
disallowance  of  rent  to  the  landlord  in  respect  of  the 
building  is  erroneous).  Prior  to  the  building,  the  agent 
offered  a  lease  to  M'Kee,  who  "  understood  that  he 
could  have  the  lease  if  he  liked."  On  that  understanding 
he  built  the  hoase ;  and  Mr.  Justioe  O'Hagan  in  bis 
judgment  tells  us  that  it  is  admitted  that  when  he  did 
so  "  the  lease  was  oontemplated."  Thereupon,  on  this 
understanding,  and  after  completing  the  house,  M'Kee 
took  and  executed  a  lease  for  thirty  years  from  November 
1st,  1845,  in  express  terms  demisiog  the  farm  "  with  all 
houses  and  buildings  thereanto  belonging,  as  then  ia 
his  actual  occupation,"  with  the  usoal  covenant  to  keep 
and  yield  up  the  buildings  in  repair.  I  can  give  no 
other  meaning  to  this  transaotion  than  that  it  was  • 
complete  aud  defiuite  creation  of  a  new  tenancy  in  a 
holding  which  was  then  by  contract,  and  in  the  actual 
oontemplation  of  both  parties  at  the  time,  expressly 
identified  as  comprising  the  house  as  an  integral  part 
of  its  subject-matter.  Even  taken  it  for  granted  (for 
the  moment  only)  that  section  7  would  be  otberwise 
applicable,  could  M'Kee,  if  he  were  now  tenant  under  a 
tenaucy  from  year  to  year  arising  un  the  expiration  of 
thut  lease,  claim  to  go  behind  the  lease  itself  under  the 
language  of  the  1st  paragraph  of  section  7  ?  I  am  of 
opinion  that  be  could  not,  and  it  follows  that  his  snoces. 
sor  under  the  lease  can  not  do  so  either.  The  language  of 
the  paragraph  is  strictly  negative : — The  tenant  '■  shall 
not  be  deprived  of  Kit  right  to  receive  compensation  foe 
improvements  by  reason  only  of  the  determination  of 
the  tenancy  Babsisting  at  the  time  when  such  improve^ 
ments  were  made,  and  the  acceptance  by  him  of  a  new 
tenancy."  I  hold  that  M'Kee  ooald  have  no  right  to 
receive  compensatiou  for  works  as  improvements  which, 
by  the  terms  of  the  instrument  creating  bis  tenancy 
and  in  bis  own  actual  contemplation,  were  an  integral 
part  of  the  holding  Itself,  and  included  in  its  original 
definition.  It  seems  to  me  to  be  in  itself  a  sufficient 
answer  to  the  attempt  to  apply  the  7tb  section  to  the 
case  of  the  improvements  made  before  the  lease,  that 
M'Kee  never  bad  any  right  in  respeot  of  tbem,  and 
therefore  neither  he  uor  his  sacoeesors  could  be  aided 
by  an  enactment  that  he  should  not  be  deprived  of  any 
right  which  he  possessed.  But  even  assuming  tha 
right  to  exist,  the  tenant  seems  to  me  to  be  met  by 
another  insuperable  obstacle,  for  upon  the  facts  stated 
be  would-be  deprived  of  that  right  not  "  by  reason  onlf 
of  tbe  determination  of  the  tenancy  subsisting  whea 
the  improvements  were  made,  and  the  aoceptauce  of  a 
new  tenancy,"  but  by  the  express  terms  and  esseutial 
elements  of  that  new  tenancy  itself  as  evidenced  by  the 
lease  creating  it,  which  expressly  declares  the  exiiiting 
house  to  be  part  of  tbe  subjeot-matter  of  the  demise,  at 
least  when  coupled  with  the  fact  that  the  granting  of 
tbe  lease  and  the  inclusion  of  the  house  in  the  faoldtog 
was  actually  "contemplated"  before  tbe  house  was 
built.  I  wish  to  guard  myself  against  resting  my  opi. 
nion  either  on  the  terms  of  tbe  lease  alone  or  only  oa 
tbe  contemplation  of  the  building  by  the  parties  when 
tbe  lease  was  granted,,  but  both  these  elements  con. 
curriag,  seem  to  me  conclusive  as  well  as  to  the  form 
as  also  as  to  the  substance  of  the  transaotion  creating 
the  leasehold  tenancy  in  1846,  and  mark  the  lease  as 
tbe  Unninut  of  all  the  tenant's  rights  in  this  case. 
That  the  7th  section  was  not  intended  to  apply  to  oases 
where  any  real  ascertainment  of,  or  any  essential  alter- 
ation in,  the  holding  has  taken  place,  seems  to  me 
further  demonstrated  by  tbe  2cd  paragraph  of  tbe  sec- 
tion. There  the  langasge  is  as  quuified  aud  as  negative 
as  in  tbe  Ist:  "Where,  in  tracing  a  tilU,  it  appeal • 
that  an  outgoing  tenant  has  sarrendered  his  tenancy  ia 
order  that  some  other  person  may  be  acoepted  as 
tenant  inkisplaet,  and  such  other  person  ia  m  accepted 
aa  tenant,  tbe  outgoing  tenant  ikall  not  be  prteltidti 
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from  being  deemed  the  predecessor  in  title  of  the  in- 
eoming  tenant  by  reaaon  onli/  of  sach  sarrender  of 
tenancy  by  him."  This  proviaioa  is  conversaat  expressly 
with  the  tracing  of  a  title,  thus  implyiug  some  definite 
origin  and  some  ascertained  snbject-matter,  and  it 
merely  protects  the  incoming  tunant  from  beini;  pre- 
cluded by  reason  only  of  the  fact  that  the  tenanoy  of 
wbicb  the  title  is  so  traced  bas,  in  the  coarse  of  its  de- 
volntion,  been  momentarily  and  formally  surrendered 
to  the  laodlord,  for  the  mere  purpose  of  enabling  one 
person  to  take  the  plaoe  of  another  in  the  position  of 
tenant  under  a  tenancy  substantially  the  aame.  I  have 
neither  the  juriBdiotion  nor  the  intention  to  discusB  the 
nature  or  extent  of  the  changes,  such  for  example  as 
Tariations  of  rent,  additions  of  one  holding  to  another, 
or  the  like,  which  may  be  justly  brought  within  the 
operation  of  the  section.  What  I  do  bold  is  that  it  was 
not  intended  to  enable,  and  that  it  does  not  enable,  a 
tenant  who  has  accepted  a  definite  and  settled  tenanoy 
npon  the  terms  of  an  express  written  letting  describing 
his  holding,  as  he  understood  and  contemplated  it  to  be, 
afterwards  to  go  behind  the  instrument  creating  bis 
tenancy,  and  to  say  that  part  of  the  subject-matter  of 
the  letting  was  no  part  of  it  at  all,  but  on  the  contrary 
was  "an  improvement"  execnted  upon  it,  giving  him 
a  right  to  receive  oompensation  from  his  landlord  on 
qaittinft  with  a  oononrrent  right  to  hold  the  property 
in  the  meantime  free  of  rent.  But  there  is,  also,  an 
express  provision  of  the  Act  of  1870  which  seems  to  me 
to  answer  the  contention  of  the  tenant  upon  this  lease. 
Those  of  as  who  hold  that  the  final  clause  of  sec- 
tion 4  operates  to  control  the  Act  of  1881  must  also 
hold  the  other  provisions  of  the  same  section,  where 
kpplioable,  to  have  a  like  opera' ion.  Kow,  section  4, 
proviso  2,  excludes  a  tenant  of  a  holding  under  a 
Uiase  or  written  contract,  made  before  the  passing  of 
the  Act,  from  oompensation  in  respect  of  any  improve- 
ment his  right  to  which  compensation  is  expressly 
excluded  by  such  lease  or  contract.  This  provision 
cannot  be  restricted  to  au  express  exclusion  of  rights 
under  the  Act,  for,  as  it  applies  only  to  leases  made 
before  the  passing  of  the  Aot,  except  prophetically  such 
rights  oonld  not  be  exclnded.  It  must,  therefore,  extend 
to  every  case  in  which  the  claim  to  oompensation  is 
inconsistent  with  the  express  terms  of  the  written 
instrument.  Now,  in  my  opinion,  the  declaration  con- 
tained in  this  lease  that  the  house  is  part  of  the  hold- 
ing, and  is  included  in  the  subject-matter  of  demise, 
and  the  covenant  to  give  op  the  hoase  at  the  end  of 
the  term,  is  an  express  declaration  that  it  is  not  to  be 
regarded  as  an  improvement,  and  therefore  I  think  this 
lease  is  inconsistent  with  a  claim  tor  oompensation 
going  behind  its  date  and  terms.  It  is  notable  that 
even  if  the  lease  had  expired  after  the  Aot  of  1881  had 
oome  into  force,  the  same  argument  would  apply,  under 
section  21  of  that  Act,  which  provides  that  "  any  leases 
or  other  ooutracta  of  tenanoy  existing  at  the  date  of  the 
passing  of  this  Act  shall  remain  in  force  to  the  same 
extent  as  if  this  Act  bad  not  passed,  and  holdings 
snbject  to  such  existing  leases  shall  be  regulated  by 
the  lawful  provisions  contained  in  the  said  leases,  and 
not  by  the  provisions  relating  to  tenancies  in  that 
behalf  contained  in  this  Act."  It  seems  to  me  an 
impossible  construction  which  wonld,  because  this  lease 
expired  between  1870  and  1881,  disallow  the  landlord's 
claim  to  rent  npon  the  bouse,  though  the  lawful  pro- 
visions of  the  lease  wonld  regulate  his  right,  in  exclu- 
sion of  the  statute,  if  it  had  lasted  until  the  Act  of  1881 
bad  been  passed.  There  is  another  observation  whioh 
I  do  not  wish  to  be  snpposed  to  have  overlooked,  though 
I  do  not  rest  my  jodgment  on  it.  It  is  not  clear  to  me 
that  section  7  of  the  Act  of  1881  ought  to  be  treated  as 
retrospective,  not  only  in  pnierving  rights  whioh  might 
have  accrued  nnder  the  Act  of  1870  after  its  passing, 
hut  also  in  creating  rights,  at  earlier  dates,  which  other- 
wise could  not  have  arisen,  or  that  we  ought  to  carry 
back  the  provisions  of  the  statute  as  amended  to  the 


most  remote  periods  of  time  from  wfaieh  evidence  can 
be  bronght  down,  as  it  it  had  never  taken  effect  in  ita 
original  form.  It  would  require  farther  argument  than 
the  matter  has  yet  received  to  satisfy  me  that,  upon 
the  principles  applicable  to  snob  legislation,  we  are 
justified  in  giving  any  further  ex  poet  faeto  operation  to 
a  statute  transferring  rights  from  one  person  to  another, 
beyond  that  which  a  striot  fulfilment  of  its  literal  terms 
requires.  I  am  confirmed  in  my  view  of  the  effect  of 
section  7  by  a  reference  to  the  judicial  decision  which 
led  to  its  enactment.  The  judgment  of  the  majority 
of  the  Court  in  Holt  v.  SaH)erlon,  in  the  language  of 
Lord  O'Hagan,  who  delivered  it,  was  at  least  wide 
enough  to  cover  the  principle  that  any  formal  determi- 
nation of  a  subsisting  tenanoy,  though  followed  by  the 
aooeptanoe  by  the  ^me  person,  or  by  another  person  in 
his  place,  of  a  new  tenanoy  substantially  the  same, 
regardless  of  the  absence  of  intention  to  entail  any 
change  either  in  the  subject-matter  of  the  tenancy  or 
in  the  rights  of  the  parties,  would  amount  to  an  extin- 
guishment of  the  title,  and  a  destruction  of  all  rights 
annexed  to  it.  Bat  in  truth  the  facts  of  IToU  v.  Barber' 
ton  necessitated  the  adoption  of  no  such  sweeping  prin- 
ciple. I  have  before  me  the  original  case  stated,  npon 
which  it  appears  that  the  lease  there  in  question  com- 
prised about  ninety-two  acres  of  additional  land,  of 
which  the  family  of  the  lessee  had  not  been  prevloaaly 
in  possession,  and  that  the  rent  reserved  by  the  lease  was 
considerably  less  than  the  combined  rents  previously 
paid  for  all  the  lands,  as  well  the  original  holding  as  the 
additional  lands.  The  evidence  stated  on  the  case  as 
to  the  oiroumstances  under  which  the  lease  was  granted 
is  most  material.  After  the  house  was  built  the  agent 
went  over  it,  told  the  tenant  that  he  would  endeavour 
to  get  him  a  lease  from  Lord  Harberton  on  account  of 
the  hoase,  and  said  that  "  he  would  get  him  a  lease  in 
conseqaenoe  of  having  bailt  the  house,  at  the  then 

S resent  rent,"  The  agent  afterwards  "asked  Lord 
[arberton  would  he  not  give  the  tenant  a  lease  in 
consideration  of  this  house ; "  "  he  represented  the  house 
as  finished,  and  urged  on  Lord  Harberton  to  give  him  a 
lease,  and  Lord  Harberton  then  consented  to  give  him  a 
lease."  This  oral  evidence  is  set  out  in  terms  on  the 
special  case,  and  followed  by  this  paragraph: — "The 
several  matters  stated  in  the  foregoing  evidenoe  are  for 
the  purposes  of  this  case  to  be  assumed  to  be  trne." 
The  questions  reserved  are,  "  Whether  the  existing  lease 
is  the  terminui  from  which  the  improvements  claimed 
by  the  appellant  are  to  be  allowed  or  disallowed  ?  "  and 
"  Whether  the  appellant,  upon  the  facte  and  the  law, 
is  disallowed  from  claiming  oompensation  nnder  the 
statute  tor  the  bailding  of  the  dwelling-house  on  the 
lands  demised  ?  "  One  member  of  the  Court,  the  Lord 
Chief  Baron,  while  oonoarring  in  the  general  judgment; 
based  bis  decision,  as  npon  this  point  I  am  now  doing, 
on  "  the  transactions  by  which  the  lease  was  obtained." 
I  am  satisfied  that  the  same  considerations  which 
weighed  with  him  in  Holt  v.  Harberton  mnst  still  be 
taken  into  account  under  the  7th  section  of  the  Aot  of 
1881,  and  that  that  section  was  not  intended  to  create 
or  save  rights  to  compensation  displaced  by  the  prinoiplra 
of  substance  and  of  justice  enunciated  by  the  Chief 
Baron  (Pigot),  and  not  merely  by  the  general  principle 
sanctioned  by  the  majority  of  the  Court.  With  soaroely 
an  alteration  I  apply  Chief  Baron  Pigot's  langnage  to 
this  case,  and  adopt  it  as  my  judgment  npon  the 
question  now  under  consideration,  I  rest  my  judgment 
mainly  on  the  transactions  by  which  the  lease  was 
obtained.  I  think  we  are  entitled  to  look  into  those 
transactions,  because  we  are  entitled  to  ascertain  what 
was  the  subject-matter  of  the  new  contract  of  tenanoy 
created  by  that  lease.  I  am  satisfied  that  in  the  present 
case  these  transactions  created  a  perfectly  new  relation 
between  the  parties,  lessor  and  lessee,  by  creating  a 
sobjeot-matter  of  a  perfectly  new  contract  in  1848.  I 
ihink  it  preclned  the  person  who  took  that  lease,  and 
all  deriving  nnder  him  by  that  titia,  from  setting  ap 
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any  olaim  for  kn;  benefit  resaUing  ttom  (he  bnilding  of 
the  house  whioh  formed  part  of  the  snbjeot-matter  of 
the  new  lease.  I  think  that  to  permit  the  lessee,  or  any- 
bue  sncceeding  him  in  title,  to  olaim  any  further  benefit 
from  the  building  of  that  house  would  be  iDOOosistent 
with  the  transaotions  and  oontraot,  and  in  effect  would 
work  a  fraud  upon  the  transaotion  and  oontraot  by 
whioh  the  entire  holding,  incladiog  this  house,  was 
demised  by  the  lease,  and  is  now  enjoyed  by  the 
claimant. 

In  the  interpretation  of  those  statutes  we  oannot  aot, 
with  the  same  oonfidenoe  as  in  most  other  caaes,  upon 
the  rule  which  is  usually  a  safe  guide— namely,  that 
Tested  rights  and  vested  property  ought  not  to  be 
disturbed,  but  at  least  we  ought  not  to  divest  such  rights 
or  property  unless  the  language  of  the  statute  plainly 
directs  or  necessarily  implies  that  this  shall  be  done. 
Mr.  Litton  defines  the  duty  of  the  Court,  in  reference 
to  the  ascertainment  of  fair  rent,  in  language  which  I 
find  it  bard  to  reconoile  with  his  decision,  but  whioh 
commends  itself  to  me  as  applicable  to  our  own  doty, 
and  descriptive  of  the  priociple  which  ought  to  guide  ns 
to  our  decision.  "  To  aot  otherwise,"  he  says,  "  would 
be  to  transfer  the  property,  or  a  portion  of  the  property 
of  one  class  to  the  other  class,  and  to  no  extent  ought 
this  to  be  done.  If  it  is  our  duty  to  recognise  the 
tenant's  interest,  it  is  equally  our  duty  to  recognise  that 
of  the  landlord,  and  we  are  bound  by  the  highest  con- 
■ideration  of  duty  to  administer  an  Aot  whioh  was 
intended  to  secure  right  in  such  a  manner  as  that  it 
Kay  not  become  in  onr  hands  the  instrument  of 
wrong."  Bo  far  as  the  Aot  clearly  leads  me,  I  neither 
criticise  its  policy,  hesitate  to  follow  its  directions,  nor 
regard  its  consequences ;  but  where  I  find  the  language 
involved  negative  and  doubtful,  I  am  bound,  in  seekiag 
its  true  meaning,  to  consider  the  conseqaenoes  of  the 
opposing  constructions,  and  to  prefer  that;  which  leads 
to  apparent  justice  as  the  true  meaning  of  the  legis- 
lature. For  this  purpose  only,  let  us  tree  the  practical 
result  of  holding  that  the  lease  of  1846  did  not 
define,  as  from  a  new  starting-poiot,  the  subjeot-mattei 
of  M'Kee's  tenancy.  Having  built  the  house,  and  got 
the  lease  for  a  term  of  thirty  years  from  the  Ist 
of  November,  1846,  IfEee,  on  the  27th  of  October, 
1846,  with  the  approbation  of  the  landlord,  sold,  and 
once  and  for  all  assigned  away  all  his  Interest  in  the 
holding  to  John  Adams  for  the  agreed  sum  of  £240. 
For  that  sum,  subject  to  the  rent  and  covenants,  Adams 
acquired  the  house  and  holding  for  the  residue  of  the 
term,  bat  not  as  the  law  then  stood  for  a  day  longer, 
Dor  io  fixing  his  price  did  he  buy  or  pay  for  any  right  or 
title  whatsoever  lasting  beyond  the  1st  of  November, 
1876.  On  the  13th  of  April,  1851,  William  Dunseath  on 
the  other  hand,  under  judicial  sanction,  and  through  a 
Parliamentary  conveyance,  purchased  for  £6,000  all  the 
freehold  interest  for  ever  iu  the  holding,  sabject  during 
its  term  to  the  lease.  In  this  price  he  paid  for,  and 
nnder  that  conveyance  he  acquired,  the  absolute  interest 
in  the  house  from  and  after  the  lat  of  November,  1876. 
Any  answer  other  than  that  which  I  have  given  to  the 
question  now  under  consideration  would,  at  the  least, 
place  it  in  the  power  of  the  Land  Oommission  to  give 
this  house  for  ever  free  of  rent  to  a  tenant  who  never 
bought  it,  and  to  disallow  to  the  landlord  for  ever  all 
title  to  rent  from  it,  though  thirty  years  ago  he  bonght 
and  paid  for  it  at  its  fnll  value,  and  had  it  conveyed  to 
bim  by  a  Court  under  the  sanction  of  a  statute,  and 
though  after  the  passing  of  the  Act  of  1870  he  fixed  the 
terms  of  a  new  tenancy  under  a  law  whioh,  under  the 
then  settled  judicial  interpretation  of  the  statute,  pre- 
cluded the  tenant  from  then  claiming  it  as  an  improve- 
ment. Even  with  the  palliative  of  tbe  final  clause  of 
the  4th  section  of  tbe  Act  of  1870,  this  is  the  result 
of  the  judgments  which,  while  I  am  forced  to  differ 
from  them,  are  most  near  to  my  own  conclusion.  But 
the  judgment  of  the  Lord  Chancellor,  as  I  understand 
it,  and  the  decision  of  the  Judicial  Commissioner  and 


Mr.  liittoc,  would  leave  no  discretion  in  the  matter,  hot 
would  hold  that  this  momentous  transfer  of  vested  pro- 
perty  has  been  absolutely  made  by  section  8,  sub-section 
9.  In  my  opinion,  tbe  statute  did  not  contemplate  and 
does  not  effectuate  such  a  result;  and  even  if  there 
were  less  room  for  doubt,  I  shoold  hold  it  my  dnty, 
against  evetything  except  Boch  plain  words  as  might 
easily  have  been  used  to  preclude  question^  so  to  rMl4 
the  law  a^  to  avoid  the  result  I  mention. 

In  this  case  the  amount  involved  is  small,  bnt  (in  the 
way  I  have  indicated)  we  should  see  the  conaequenoea 
of  admitting  the  prii^ciple  of  tbe  decision.  Mr.  Justice 
O'Hagan  meets  the  argument  that  bis  oonstmction 
"  would  sweep  away  from  the  landlord's  tent  all  im- 
provements that,  from  time  immemorial,  have  been 
executed  on  the  soil,  and  leave  nothing  subject  to  rent 
but  the  waste  and  unimproved  valae  of  the  land  itself," 
by  saying  that  "  such  an  apprehension  appears  to  me 
ehinerieai"  "In  the  first  place,"  he  says,  "the  fact 
of  tbe  improvements  themselves  requires  to  be  proved." 
Dealing  as  we  are,  with  buildings,  I  apprehend  tboae 
buildings,  however  old,  will  prove  themselves,  and  so 
remove  that  difficulty.  "In  the  next  place,"  be  says, 
"  as  regards  all  iraprovemecta  made  before  the  1st  of 
August,  1870,  there  are  distinct  limits  placed  to  the 
preanrnption  that  such  improvements  were  made  by  the 
tenant  or  his  predecessor  in  title,  and  everything  oot- 
aide  the  statutory  presumption  must  be  proved ;  and 
although  a  formu  surrender  and  acceptance  of  a  new 
tenancy  would  no  longer  form  a  break  in  tbe  title,  yet 
the  title  must  in  reality  and  sobatance  be  traced  from 
the  tenant  who  executed  the  improvements  to  the 
tenant  who  claims  in  reapect  of  them,"  As  to  the 
latter  portion  of  this  sentence,  I  need  not  again  explain 
that  in  terms  I  concur  with  this  statement  of  the  law, 
and  that  the  difference  between  Mr.  Justice  O'Hagan 
and  myself  is  in  our  estimate  of  what  is  "tkfonnal 
surrender  and  acceptance  of  a  new  tenancy  "  and  what 
is  "  io  reality  and  tubttance  "  the  creation  of  a  new  title. 
My  present  concern  is  with  the  effect  of  relying  on  pre- 
sumption to  meet  the  conseqaences  of  the  doctrine  that 
a  lease  in  terms  defining  tbe  anhject-matter  of  a  demise, 
admitted  to  be  contemplated  as  such  by  both  parties  at 
the  time,  is  not  the  termimu  from  which  all  claims  for 
compensation  must  commence.  Presumption  wilt  arise 
only  in  tbe  absence  of  evidence.  The  humble  and 
illiterate  tenant  from  year  to  year,  not  improbably  the 
snocessor  of  generations  of  tenants  occupying  the  same 
holding,  under  snbiitantiaUy  tbe  same  tenancy,  will  be 
met  and  will  be  defeated  by  tbe  presumption,  so  far  aa 
he  cannot  overcome  it  by  the  oral  testimony  of  the 
oldest  witnesses  whom  he  can  produce,  tbongh 
the  facta,  if  capable  of  proof,  might  lay  a  just 
ground  for  a  legal  claim.  But,  what  is  to  bis  done  in 
the  case  of  the  great  number  of  most  valuable  holdings 
whioh,  throughout  Ireland,  have  for  long  periods  ot 
years  (extending,  even  in  oases  within  my  own  expe- 
rience, to  centuries)  been  held  nnder  leases  immediately 
succeeding  each  other,  whether  nnder  powers  of  renewu 
at  tbe  tenant's  option  or  otherwise,  without  any  break 
io  occupancy  7  If  the  present  occupant  nnder  the  last 
ot  a  series  of  such  leases  were,  at  its  expiration,  to 
declice  to  take  another,  and  to  call  upon  tbe  Land 
Commission  to  fix  a  fair  rent  for  bis  holding,  tbe  sno- 
cesaive  leases  would  negative  occupation  by  the  landlord, 
and  would  afford  evidence  of  continuous  occupation  by 
a  tenant  for  the  time  being  throaghont  the  whole 
period.  The  exiotenoe  of  the  buildings,  their  apparent 
age,  and  their  present  value,  oould  be  proved  at  once, 
and  then  Mr.  Litton's  rule  of  deducting  that  present 
value  from  the  commercial  valna  of  the  holdinf^  aa 
defined  by  bim,  being  applied,  I  apprehend  that  the 
result  would  logically  follow,  leaving  no  room  for  pre- 
sumption, that  the  transactions  of  ages  must  be  disre- 
garded, and  tbe  rent  must  be  fixed  upon  the  assumption 
that  the  tenant  who  held  a  "present  tenancy"  at  the 
passlag  of  the  Aot  of  1881  is  entitled  to  hold  all  the 
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boildiDgs  OD  bia  holding  abaolatsly  rent  free  for  ever, 
though  none  of  bis  predeoessors  (iaclading  those  who 
had  erected  those  baildingB)  bad  ever  ecjoyed  auy  snob 
advantage.  I  tblnk  (be  constrnation  of  the  statute 
leading  to  sach  a  result  ongbt  not  to  be  adopted  nnless 
unambiguously  preajribed.  I  may  remark  that  Mr. 
Litton,  with  Mr.  Justice  O'Hagan,  refers  only  to  the 
effect  of  "{)reenmptioa  from  lapse  of  time,"  aa  mode- 
rating this  effeot  of  the  statata  of  1881.  "  When  aotaal 
Sroof  is  given  "  (aa,  in  the  case  I  put,  it  would  be  by  the 
ooameuta  of  title),  be  aaya,  "  no  length  of  time  pre- 
cludes the  tenant  from  insisting  that  no  rent  shall  be 
charged  in  respect  of  them." 

It  has  been  said  by  the  Lord  Chief  Baron  tbat  the 
constractlon  I  adopt  should  equally  exclude  the  teuact 
from  the  benefit  of  seotioa  8,  aab-seotiou  9,  in  respect 
of  the  improvements  made  during  the  lease,  as  in 
lespaot  of  those  made  before  its  axeoatioD,  on  the 
Krennd  tbat  a  aeoond  break  in  the  title  occurred  io 
1876,  when  the  lease  was  socoeedad  by  a  tenancy  from 
year  to  year  at  a  different  rent.  SCy  atnwer  is  that 
here  (even  apart'from  tb«  eoaBiderationa  arising  on  the 
mitten  instrument  of  1846)  the  facts  are  -not  Ibnnd, 
and  it  ia  for  the  Land  Oommission  to  decide  whether 
there  was,  or  was  not,  in  1875  any  sdbstautial  consider- 
AtioQ  by  both  parties  of  their  pu&itlon  and  of  their 
rights,  or  any  new  definition  of  the  aabjeci-matter  of 
the  holding,  ancb  as  the  transactions  ending  in  the 
granting  of  the  leaae  constituted  in  1848,  or  whether 
there  was  anything  mora  than  a  continnatioa  of  sub- 
stantially the  same  tananoy,  in  the  same  hands,  with  a 
mere  re-adjoBtment  of  rent,  but  with  no  oouaideration 
of  rights  or  oontamplation  of  their  alteration  or  sur- 
render. In  1875  the  tenant  bad  a  vested  right  to 
compensation  for  hid  improvements  made  daring  the 
oarreocy  of  the  lea^e.  Though  the  lands  were  valued, 
and  the  vainer  stated  to  the  Commissionera  that,  "  ha 
took  no  improvemanta  into  oonaidaratioo,  but  kept  the 
improvements  out,"  the  case  does  not  authorise  us  (as 
that  in  Holt  v.  Ba-rhtrton  did)  to  aaaume  tbat  this 
evidence  ia  true,  while  the  exclusion  of  the  improve- 
ments from  rent  might  bav«  been  countervailed  by  the 
increase  of  the  amount  of  rent  from  £28  lis.  6d.  to 
£81  17s.  6d.  I  have,  therefore,  no  nieans  of  determin- 
ing whether  in  1876  there  was  or  was  not  that  deliberate 
eontemplation  and  determination  by  the  landlord  and 
tenant  of  their  respective  interests,  or  tbat  actual  and 
substantial  creation  of  a  new  tenancy  which  would  cou'* 
stitute  the  oommenoement  of  the  tenaDcy  £coin  y6ar  to 
year  in  1375  as  the  root  of  a  new  and  diatinat  title  or  aa 
a  (erminvu  from  whiob  the  tenant's  present  rights  and 
olaims  must  take  their  origin.  For  the  reasons  I  have 
already  given,  I  ttatak  the  granting  of  the  leaae  of  1848 
was  such  a  teminut  and  origin,  and  therefore  I  answer 
the  last  question  in  the  negative ;  but  as  to  the  trans- 
actions of  1876  I  can  draw  no  oonclnBion. 

While  remitting  the  case  with  onr  answers  to  the 
Court  of  the  Land  Commission,  I  think  it  necessary  (lest 
I  should  be  taken  to  accept  the  observations  of  Mr.  Jus- 
tioe  O'Hagan  on  the  subject)  to  say  tbat  I  can  in  noaenae 
regard  the  delermiaation  of  a  fair  rent  aa  a  "  qaeation 
of  fact,"  witiiin  tfae  meaning  of  Lord  Chelmaford's  dic- 
(nm  in  Oray  v.  TwmhnU,  L.  B.  2  H.  L.  63.  In  the  report 
of  tbat  case  it  apfiears  that  the  matter  in  diapute  -was  a 
part  and  paroel  question,  about  an  angle  of  ground 
desoribad  in  the  evidence  as  "  only  eight  square  yards 
in  extent,  and  act  worth  five  sbillinga  incrineically." 
Tbia  Court,  in  Montgomery  v.  Montgomery,  14  Ir.  L.  T. 
Bep.  9,*  refused  to  apply  that  dielum  even  to  an  impor- 
tant question  ariaing  npon  the  ooutradictory  evidence 
of  witnesses,  and  the  House  of  Lords  (tfr.)  affirmed 
tho  decision ;  but,  I  oannot  admit  the  application  of 
snob  a  principle  to  the  qaeation  of  fair  rent,  which  is 
eminently  a  question  of  judgmeat  and  of  judicial  dis- 
cretion, and  as  to  Which  Mr.  Litton  truly  says,  "  The 

•  And  gee  Eifft  v.  M'Kmna,  16  Ir.  L.T.  Eep  45.— [f.  tf.  A] 


estimate  of  a  fair  rant  is  within  eertain  limits  as 
uncertain  as  the  character  of  the  man  to  whose  judg- 
ment the  question  is  submitted."  Even  where  the 
Land  Commission  have,  in  the  words  of  the  43r«l 
section,  thought  it  "  expedient  "  to  "  delegate "  the 
consideration  of  the  matter  in  the  first  instance  to  a 
Sub-Commission,  any  person  aggrieved  is  entitled  to 
require  his  oase  to  be  reheard  by  the  Commissioners 
themselves,  and  to  have  their  judgment  independently 
exercised  upon  it  aa  a  question  calling  for  the  exercise 
of  their  highest  qualifioationa  I  am  oonfident  that 
upon  that  question,  as  between  the  present  parties  and 
all  others  affected  by  like  considerationa,  the  judgment, 
and  the  only  judgment,  to  which  the  law  has  confided 
ita  final  settlement,  vis.,  the  jnd^ect  of  the  Court  of 
the  L*ad  Commission,  will  henceforth  be  exercised  with 
due  regard  to  the  statsments  of  the  law  which  it  has 
been  our  duty  now  to  pronounoe,  bat  ia  all  other 
respeota  upon  its  own  responsibility. 

Order;—"  Tbs  Oovbt,  eooeideriag  that  tho  questions 
as  presented  cannot  be  treated  sulely  as  questiona  of 
law,  but  being  of  opinion  that  the  following  questions 
of  law  arise  on  the  Case  Scaled,  viz.  :^1)  What  is  the 
meaning  of  the  term  "  improvements  "  in  the  9th  sub- 
section  of  aectiou  3  of  the  L.  L.  (Ir.)  Act,  1881 1  (2) 
Whether  the  terma  "  tenant  or  bia  predecessors  ia 
title,"  in  the  same  sub-section,  have  tbs  same  meaning 
respectively  as  in  the  7th  section  of  the  same  Act  t 
(3)  Whether  tfae  provisions  af  the  final  paragraph  of  the 
4th  section  of  the  L.  ife  T.  (Ir.)  Act,  1870,  as  to  improve- 
ments made  before  the  passing  of  tbat  Act,  are  appli- 
cable to  such  improvements  ia  determining  fair  rent 
under  the  8th  asction  of  the  L.  L.  (Ir.)  Act,  1881  r  (^ 
Whether  the  enjoyment,  daring  the  currency  of  a  lease, 
of  improvements  made  by  a  tenant  daring  suoh  loase  is 
a  compensation  by  the  landlord  within  the  meaning  of 
the  9th  sub-section  of  section  8  of  the  L.  L.  (Ir.)  Aot, 
1881  ?  (5 )  Whether  the  lease  of  the  8ad  of -March,  1846, 
excladea  the  tenant  from  any  interest  ia  respeot  of  the 
bouse  built  before  the  execution  of  that  leasee  in  tbs 
asoertaiument  of  the  fair  rent  of  the  twlding  under  the 
L.  L.  (Ir.)  Aot,  1^1  f  It  ia  considered  and  hereby 
declared,  in  answer  to  the  let  of  the  questions  next 
hereinbefore  mentioned,  that  the  meaning  of  the  term 
"  improvements "  is  the  same  as  in  the  L.  &  T.  ^Ir.) 
Aot,  1870,  section  70 ;  and  aa  to  the  2ad,  3rd,  and  6tn  of 
the  said  questions,  that  they  should  respectively  be 
answered  in  the  afBrmative;  and  that  the  4th  of  tha 
said  qaeetloas  ahoald  be  anawered  in  the  negative.  '* 

Solicitors  fbr  the  tenant :  Cartiih  S'  Cttrrie. 
Solicitors  for  the  landlord :  H.  ^A.  Orr, 

*In  Collier  v.  Lord  FUzaiiliam  (Carlov,  March  29,  1882), 
the  fullowiog  judgment  was  given  by 

Mr.  Wilis:— This  case  was  heard  at  Tinahelvon  the  6th 
of  February  laat,  and  in  conaeqaenee  of  Mr.  Gidsod,  for  the 
landlord,  having  sabmitted  to  me  certain  pnxpositions  of  law 
which  were  then  pending  for  decision  by  the  Court  of  Appnl 
in  the  case  of  Adama  v.  Vwutath,  I  tbought  it  better  for  the 
parties  tbat  we  shonld  reeerve  onr  judgmeot.  I  have  bad  the 
advantage  of  hearing  the  judgments  of  the  Appeal  Court  in 
tbat  case,  and  I  alao  carefully  read  the  newspaper  reports  of 
those  judgmenta,  and  there  appeared  to  me  such  a  diversity  of 
opinion  among  the  judges  on  almost  every  question  raised  in 
the  case  that  I  felt  very  considerable  difficulty  in  applying 
theas  jadgmeots  to  the  present  case,  and  I  have  delayed  giving 
judgment  until  now  in  the  hope  that  I  might  have'  an  oppor- 
tnnity  of  perusing  a  full  and  authoritative  report  of  the  judg- 
menta, and  of  seeing  how  they  would  be  applied  b^  the  Land 
Oommiasioners  in  that  particnlar  case.  As  this  is  oar  last 
aitting  before  Easter,  and  aa  we  are  not  certain  either  aa  to  our 
future  circuits  or  even  as  to  the  compnaition  of  the  aevenil  Sub- 
Commissiuns,  we  think  it  better  not  to  delay  our  dedsioa 
further.  I  regret  being  compelled  to  give  our  judgment  now, 
because  a  foller  knowledge  of  the  Jud^enta  in  Adtau  v. 
DuiiMtath  and  of  their  effect  upon  the  ultimate  decision  in  that 
case  might  have  enabled  us  to  have  arrived  at  an  unanimous 
judgment ;  and  this  X  am  sorry  to  say,  is  not  the  case  now,  and 
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the  judgment  which  I  am  about  to  give  is  onljr  that  of  BIr. 
Kennv  and  myself,  t  hare  endeavoured  to  understand  the 
(tops  by  which  Mr.  Barry  reaches  his  ultimate  decision,  but  I 
hare  been  unable  to  do  so,  and  I  most  let  him  speak  for  him- 
leir.  The  holdini;  in  this  cau  was  formerly  held  in  two 
separate  portions  by  two  different  tenants.  One  portion  con- 
lists  of  19a.  Or.  5p.  Irish  plantation  measure,  demised  by  Lord 
Fitzwilliam  to  Thomis  Uortoo,  by  lease  dated  the  30th  Aufput, 
1824.  for  one  life,  with  a  coacnmnt  term  of  31  years,  at  the 
yearly  rent  of  £11 ;  the  other  porUon,  consisting  of  11a.  3r.  4p. 
Irish  plantation  measure,  was  demised  by  Lord  Pitzwilliam  to 
Francis  Morton,  by  lease  of  same  date  for  another  life  with  a 
similar  term  of  years  concurrent,  at  the  yearly  rent  of  £6  10s. 
In  February,  1841,  Thomas  Morton,  in  consideration  of  £250, 
assigned  his  lease  to  Robert  Collier,  father  of  the  present  tenant, 
and  by  two  assignments,  in  1816  and  1818  respectively,  Francis 
Morton's  portion  was  also  assigned  to  Robert  Collier  in  con- 
sideration of  £84.  There  were,  also,  other  sums  admitted  to 
liave  iMOn  paid  in  order  to  get  rid  of  some  cottier  tenants, 
which  brings  the  purchase-money  of  both  leases  up  to  £400. 
It  was  admitted  that  the  leases  expired  some  time  before  1859, 
and  that  during  their  currency  the  rents  had  been  reducsd  oa 
account  of  tithe  rent-charge,  or  some  other  outgeings,  from 
£17  lOs.  to  £16  lis.  lOd.  In  1869  it  was  arranged  that  Bobert 
Collier  should  continue  as  tenant  from  year  to  vear  at  the  rent 
of  rent  of  £17.  The  present  tenant  knows  nothing  himself  of 
the  terms  of  this  arrangement,  but  admitted  that  his  father 
told  him  somethinii;  about  the  smallness  of  the  adrancu  being 
bi  consequence  of  his  improvements.  The  rent-book  for  1869 
was  produced  on  behalf  of  the  landlord,  containing,  betow  the 
entry  of  the  two  holdings  in  the  name  of  the  Mortons,  the  fol- 
lowing memorandum,  in  the  handwriting  of  Mr.  Lawrsnson, 
who  was  in  the  otBoe  at  the  time:—*'  Libert  Collier  inserted 
for  both  at  three  half-years'  rent  to  Micitadmas,  1860,  with  a 
nominal  advance  of  12s.  3J.  for  At  prutat,  in  consequence  of 
the  large  improvements  made  by  him  in  buildings  and  in  the 
land,  viz.,  8s.  2d.  a  year."  In  May,  1862,  Robert  Collier  assigned 
to  via  son,  the  present  tenant,  the  whole  of  this  holding,  with 
the  good  will  of  the  business  and  certain  chattels,  in  coiuidera- 
tion  of  an  annuity  of  £17,  to  be  paid  by  the  tenant  to  his 
father  during  his  life.  It  did  not  appear  clearly  whether  tbis 
assignment  was  ever  known  to  the  aaent,  but  the  father  and 
son  having  some  dispotes  in  18S3,  a  notice  to  quit  was  served, 
determinable  in  March,  1864.  It  was  then  arranged,  between 
(he  father,  the  son,  and  the  agent,  that  the  son  should  become 
tenant,  and  that  in  addition  to  the  rent  of  £17  he  should  pay 
to  his  father  an  annuity  of  £20  during  his  life,  the  payment  of 
which  was  to  lie  secured  by  haviiu;  it  paid  into  the  office  as 
part  of  tlie  rent  Tbis  sum  of  £20  was  regularly  paid  by 
the  tenant  to  his  father,  through  the  office,  in  the  way  I  have 
mentioned,  np  to  his  death  in  1876.  Notwithstanding  the 
father's  death,  which  was  never  mentioned  or  referred  to  by 
either  party,  the  tenant  continued  to  pay,  and  the  office  to 
receive,  this  snm  of  £20  ever  since,  and  when  the  tenant  now 
complains  of  this  the  reply  given  is  that  he  never  mads  any 
objection  to  its  continuance.  A  great  deal  of  evidence  was 
given,  on  behalf  of  the  tenant,  as  to  the  condition  and  value  nf 
the  holding  when  Collier  first  got  it,  its  present  condition  and 
Talne,  and  the  extent  and  nature  of  the  improvements;  and  I 
shall  mention  hereafter  what  we  consider  to  be  the  effect  of  that 
Evidence.  Such  being  the  principal  facts  in  the  case,  Mr. 
Gibson  submitted  to  me  three  propK>dtions  of  law,  which  I  am 
required  to  make  a  ruling  upon,  and  I  give  them  In  his  own 
words : —First,  "  That  the  rent  to  be  calculated  or  fixed  should 
not  be  reduced  by  reason  of  any  improvements  made  by  Collier, 
senior,  during  the  leases,  or  either  of  them,  inasmuch  as  a 
wholly  new  letting  was  made  of  the  entire  holding  in  the  year 
1859,  and  the  new  rent  then  fixed  (£17)  was  much  less  than  the 
true  valne  (admitted  by  the  tenant  to  be  £31) )  that  this  low 
rent  was  fixed  in  consequence  of  the  tenant's  improvements, 
and  that  the  case  is  directly  within  Bolt  v.  ffarierlon."  It 
appears  to  me  that  that  is  a  very  compound,  and  in  some 
respects  an  ambignoos,  proposition,  and  before  ruling  upon  it  I 
most  divide  it,  and  explain  what  I  understand  by  iL  If  it 
mean  that  the  new  letting  itself,  apart  from  the  amount  of  the 
rent,  caused  a  breach  in  the  chain  of  title  within  the  meaning 
of  the  decision  in  Bolt  v.  Ifarbtrton,  so  as  to  preclude  the  tenant 
from  claiming  credit  for  prior  improvements  as  being  made  by 
a  predecessor  in  title,  then,  I  think,  it  is  immaterial  whether 
the  case  is,  in  this  respect,  similar  to  Bolt  y.  Bacrberbm  or  not, 
a^  in  my  opinion,  this  case  falls  within  section  7  of  the  Act  of 
1881,  and  the  case  of  BoH  r.  Barberton  is,  so  far,  overruled  by 
Adanu  v.  Ouraeath.  \t,  again,  Mr.  Gibson's  first  proposition 
mean  that  the  new  letting  made  in  1859,  at  what  is  termed  a 
low  rent,  was  made  in  consideration  of,  and  as  compensation 


for  the  prior  improvements,  so  that  the  tenant  holding  under 
the  new  letting,  if  it  had  continned  unchanged,  conld  not  now 
go  behind  it  and  claim  credit  for  such  improvements,  then  the 
proposition  is,  in  our  opinion,  not  sustainable.     In  Bolt  v. 
BarbfrUm  a  tenant  from  year  to  year  built  a  substantial  bonsey 
and  afterwards  took  ft-om  his  landlord  a  long  lease  of  the  same 
land  and  91  acres  in  addition,  at  a  less  rent  than  he  had  been 
paying  for  the  original  portion,  the  lease  having  been  admittedly 
granted  in  conaiderstion  of  the  buildings;   and  the  lessee's 
successor  claiming,  under  the  Act  of  1870,  t«  register  as  im- 
provements  against  the  landlord  the  ytty^  buildings  in  con- 
sideration of  which  the  lease  was  granted,  it  was  beul  that  be 
could  not  go  behind  the  lease.    Now,  what  occurred  in  this  case 
in  1859?    Robert  Collier  and  his  predecessors  in  title  having 
been  in  possession  of  this  holding  from  1824,  under  two  leases, 
at  the  yearly  rent  of  £16  lis.  lOd.,  and  having,  during  those 
leases,  made  large  improvements,  both  in  bniidings  and  on  the 
land,  at  the  expiration  of  thoee  leases  Collier  was  alMwed  to 
continue  on  as  tenant  from  year  to  year  at  a  nominal  Increase 
of  rent,  put  on  for  the  purpose  of  squaring  it  u|i  to  £17.    Ttl*t 
new  tenancy  might  have  been  determined  at  the  ond  of  the 
next  twelve  moouis,  and  as  a  matter  of  fact  was  determined  five 
yean  after;  and  wbatever  may  be  the  effect  of  that  new  letting 
upon  the  amount  of  deductions  now  to  be  made  in  respect^  of 
improvements,  having  regard  to  the  question  of  compensation 
otherwise  than  by  agreement,  there  Is,  in  our  opinion,  nothing 
in  that  new  letting,  apart  from  such  qnestlon  of  compensation, 
which  precludes  the  tenant  from  claiming  a  deduction  in  respect 
of  prior  improvements.    Any  other  pMnt  wbleh  may  be  In- 
volved In  the  first  proposition  beyond  those  to  which  I  hav* 
referred  falls,  I  think,  within  the  third  proposition,  and  will  be 
dealt  with  under  it.    Mr.  Gibson's  second  propoiidon  is,  "That 
the  rent  to  be  fixed  should  not  be  reduced  by  anjr  improvemento 
made  by  the  father  or  son  previous  to  the  determination  of  the 
tenancy  by  notice  to  quit  in  1864,  and  the  creation  of  a  new 
tenancy  direct  with  the  son."    Now,  what  was  the  position  of 
the  parties  prior  to  1864?    The  tenant's  father  being  in  posses- 
sion of  this  holding  as  tenant  firom  year  to  year  under  the  new  let- 
ting in  1859,  assigned  bis  interest  to  his  son  in  May,  1862;  and, 
though'  it  is  doubtful  whether  this  assignment  was  known  to 
the  agent,  the  tenancy  passed  by  the  assigiiment  to  the  son, 
and  it  is  remarkable  that  the  notice  to  quit  was  actually  served 
on   the   son,  thongh   it   was  said   to   be   intended  for  the 
father,  but  their  names  being  the  same  it  applisd  to  either,  and 
would  no  doubt  have  been  held  to  determine  the  tenancy  in 
either.    At  any  rate,  the  son  accepted  the  new  tenancy  in  1864, 
and  the  prior  tenancy  was  determined  either  by  the  notice  to 
quit  or  by  surrender  by  operation  of  law.    In  either  view  of 
the  case  I  think  it  comes  clearly  within  sect.  7  of  the  Act  of 
1881 ;    and,  according  to  the  interpretation  put  npon  that 
section  and  sec.  8,  sub-sec  9,  of  the  same  Act  by  the  Court  of 
Appeal  in  Adams  v.  Dwueath,  I  think  that,  nothwithstaiidintf 
the  change  which  occurred  in  1864,   both   the  fkther  and 
son  were  in  possession  prior  to  that  time  as  predecessors  in 
title  to  the  present  tenant;   and  thetefbre,  in  my  opinion, 
the  second  propoeition  is  also  unsastainable.     Mr.  Uibeon'a 
third  proposition  is,  "That  the  new  letting  of  1869  at  Um 
low  rent  was  in  any  event,  upon  ths  evidence  in  this  case,  * 
compensation  within  the  meaning  of  section  8,  sub-section  9, 
of  the  Act  of  1881,  so  far  as  related  to  improvements,  up 
to  that  date.'*    This  appears  to  me  to  be  by  far  the  most 
difficult  of  the  three  propositions  to  deal   with;    and  it  was 
specially  with  referenee  to  the  question  raised  here  that  I  was 
anxious  to  have  a  carehil  perusal  of  the  different  judgments  in 
Adaau  T.  Ihmteaih,  before  giving  our  decision.     So  far  as  I 
have  been  able  to  gather  Um  met  of  those  judgments,  from 
hearing  them  delivered  and  from  the  newspaper  reports,  I  can- 
not  sa^  that  they  have  made  our  path  more  easy  ;  and  in  deal- 
ing with  this  propontion,  which  was  not  decided  in  that  ease, 
but  in  reference  to  which  qualified  opinions  were  thrown  out  hy 
the  judges,  we  most  only  apply  those  opinions  to  it  as  best  we 
can,  in  accordance  with  what  we  consider,  in  the  light  of  them, 
to  be  the  meanins  and  intention  of  the  Act.    In  order  to  relieve 
the  proposiUon  from  any  ambiguity,  and  to  prevent  any  mis- 
conception as  to  onr  decision,  it  is  necessary  for  ns  to  distinguish 
between  two  very  different  senses  in  which  the  expression  ''  low 
rent"  may  be  need,  and  also  to  decide  one  or  two  questions  of 
fact,  which  must,  in  onr  opinioa,  form  the  basis  of  onr  decision 
upon  this  third  proposition,  and  will  therefore  materially  affect 
our  nitimate  decision  as  to  the  fair  rent.     The  words  "low 
rent"  may  mean  either  a  rent  that  is  below  the  fair  letting 
valne  of  the  land  including  all  improvements  upon  it  at  the 
time  snch  rent  is  fixed,  or  they  may  mean  a  rent  that  is  below 
the  fair  letting  value  of  the  land  apart  from  the  tenant's  im- 
provements, or,  patting  a  gloas  upon  the  word  improvements  in 
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aeoorclaace  with  the  dacinon  of  the  Court  of  Appeal  in  Adam* 
T.  Outueath,  a  "low  rent"  in  the  aecond  nnie  meant  a  rent 
which  i«  below  the  fair  letting  ralne,  after  giving  the  tenant 
credit  for  so  much  of  the  increase  in  letting  Talne  arising  IWim 
his  improvements  ss  he  is  entitled  to  bsTe  deducted  in  respect 
of  sncli  improvements.  If  the  ezpnacion  "  low  rent "  contained 
in  this  thinl  propoaitian  be  used  m  tids  second  sense,  I  think  we 
would  be  justified  in  afflrpiing  even  a  wider  principle  of  com- 
pensation than  the  proposition  contains,  because  it  appoirs  to 
rae  that  where  a  tenant  from  year  to  year  is  allowed  to  continue 
Id  posseaSion  at  mch  a  low  rent,  he  is  every  year  receiving  josie 
compensation  for  past  improvements,  at  whatever  time  emoted. 
This  being  our  view  as  to  the  principle  to  be  applied,  it  follows 
that  we  must  decide,  as  a  matter  or  fact,  whether  the  rent  of 
jei7,  paid  since  1859  for  this  holding,  was  then  or  has  become 
since  a  low  rent  as  understood  in  the  second  sense;  and  in  order 
to  ascertain  thia  we  must  decide  whMher,  having  ngaxd  to-  die 
evidence  in  the  case,  as  to  the  eharaaer  of  the  land  and  the 
tenant's  outlay,  the  excess  of  the  fi^l  l()tt)Dg  value  .inflnding 
improvements  over  the  rent  of  £17  was  in  1859.  or  has  b«^n 
since,  more  than  what  the  tenant  was  fairly  entitled  to  as  a 
retnm  forhls  labMir  and  expense  As  I  have  Already  Stated, 
the  holdlns  wsbs  origipatly  let  ia  two  portions  by  twotapazate 
leases  to  Thosaaa  and  Franais  Motton  in  1821  at  rents  ama«a|t- 
ing  togetbsr  to  £18  11a  lOdk  Collier,  senior,  purchased 
Thomas's  portion  in  IMI  for  £pO  and  that  of  Francis  a  few 
years  later  for  £84.  Thomasil  bolding  adjoined  the  |$nb1ic 
road,  and  for  some  time  prioi'totliepoWhase  Thomas  wa*  en- 
gaged in  building  a  shofi  upon  his  holding.  CMUer  mm  at  the 
same  time  living  at  the  opi^ie  aid*  of  the  road,  tad  bad  a 
grocer's  shop  ('here.  After  bis  porchase  he  eomplsted  the  shop 
commenced  by' Thomas  and  erected  other  buildings  at  the  cost 
of  £600,  and  transferred  his  bunnbsi  to  the  new '  bniidin», 
where  be  has  carried  it  on  ever  sines.  After  parHuMog  tae 
holding  of  Francis  Morton  for  £81,  he  had  to  pajr  ether  snms  to 

fet  ridof  some  cottier  .tenant%  making  a  total  of  AIM  far  this 
olding,  and  a  total  of  £100  for  both;  and  the  fact  at  bis 
having  given  such  a  large  sum  f6r  these  holdings  was  relied  pn 
by  Mr.  Gibson  as  showing'  tbat  the  rents  Were  low,  bat  We 
think  the  facts'!  have  stated  show  a  sofficieat  raosoa  for  the 
price  withoot  om"  drawing  any  such  Infereoee  m  to  the  rents, 
more  especially  as  the  rest  of  the  evidence  seems  to  us  to  rebut 
such  an  inference.  In  18(9  when  the  leases  were  out,  and  both 
landlord  and  tenant  ware  lenlly  free  to  arrange  whatever  rent 
they  pleased  for  the  AitnrB,the  tenant  asked  to  have  It  rednoed 
to  £l6,  but  the  agenti  reftned,  and  it  was  increa«ed  by  a  Umi- 
nal  snm  to  £17.  The  entry  which  I  have  referred  to  in  the 
rent-book  states  tbat  the  nominal  increase  wss  in  conseqp;nca 
of  the  targe' iniprovements  Inade  by  tMlht  lit  bniMings  and  in 
the  land.  What  ts'tha  natural-  and  veaaonaiUe  InflsteDca  to  be 
drawn  iirow  tfa*«  mtnaaMhiAT  Is h  tfaart  the  land  wu  baiog 
let  at  a  low  reolt,  in  tha  seMnd  seoso  wbicli  we' have  attached  to 
the  wonts,  for  the()UTiK>sa  tff  oanpa&satmgtba  teaaatfor  in- 

rovementa  to  which  he  ha4  than  not  the  shadow  of  a  claim  ?  or 
It  that  the  agant  w»a  acting  in  the  wav  in  which  you  woiild 
expect  a  nobleman  h^  Lord  Fitzwflliam  s  posiUon  or  his  ageat 
to  act — via.,  abstaining  tnm  charging  an  improving  tenant 
rent  on  his  own  improvements,  and  potting'  oh  what  he  cortrt- 
dared  a  fair  rent  fbr  the  land  without' encroaching  en  the 
tenant^  ImproyemRntsF  Vfe  irave  no  hie^iion  in  sceepthg 
the  latter  infereoto  as  the  toNwt  Inttrprtcation  af  the  intention 
and  motlvas  of  tha  panWat'thc  iImb.  But  passing  fay  dssse 
inferences  ttma  bctaj  whicb  I  bare  oMy  nothMthwiaas  ••«- 
trary  infersoaaa.nuar  be  drama  by  otinrs  from  tbe'sawe  fbota, 
and  oomfaig  to.  the  iiicta  proved  by  the  witnesses— what  are 
they?  Colusc  and  his  brother  proved  that,  besides  the  £600 
npent  In  bniUings,  they  expended  on  the  land  since  18i^  over 
£3,000  In  reclamation,  drainage,  and  in  blasting,  removing, 
and  sinking  boulders.  They  also  proved  th^  condition  and 
valne  of  the  land  when  Collier  got  it;  and  their  evidence  on 
this  point  was  fuHy  sustained  l^  several  witneises  who  were 
familiar  with  the  land  at  the  time.  This  evidence  was  also 
corroborated  by  reference  to  tbe  Urdnance  map,  wliich  shows 
a  considerable  portion  of  the  land  marked  as  rough  and  unre- 
claimed, also  by  the  entry  in  the  rent-book  of  1869  in  which 
the  agent  even  then  speaks  of  the  large  improvements  made  by 
Collier  in  buildintts  and  in  the  land ;  and  lastly,  we  have  what 
Is  to  OS  perhaps  the  most  satisfactory  corroboration  of  all,  the 
evidence  of  our  own  senses.  The  condition  of  this  land  and 
the  adjoining  land,  as  we  saw  it,  and  the  immense  fences  of 
stones,  dividing  field  from  field,  satisfy  us  that  the  tenant  has 
expended  opon  this  holding  an  amount  of  labour  and  expense 
Tar  which  he  will  never  reap  an  adequate  return.  On  the 
whole  case,  therefore,  we  have  come  to  the  conclusion  that  tbe 
whole  increase  in  the  letting  valne  of  the  holding  at  any  time 


over  and  above  the  anm  of  <17  was  solely  due  to  the  teiuint's 
improvements,  and  that  that  Increase  did  not  at  any  tim« 
give  the  tenant  a  return  of  more  than  two  or  three  per  cent, 
on  his  expenditure,  on  account  of  tbe  nnlmpiovable  natore  of 
the  land.  In  our  opinion,  therefore,  this  holding  was  not 
let  to,  or  ever  since  held  by,  the  tenant  at  a  low  rent,  in  the 
second  sense  of  the  expresidim;  and  therefore  Mr.  Gibson's 
third  pTopooidon,  using  the  words  in  this  sense,  wonld  not  apply 
to  this  case.  But  there  can  be  no  question,  upon  the  tenants 
own  evidence,  that  the  sum  of  £17  was  a  lote  rent  for  this  hold- 
ing in  1859,  using  the  words  ta  the  first  sanM  referred  to,  baeanae 
he  admitted  that  at  that  time  the  holding,  ineluding  bnildiags 
and  improvements,  would  have  been  worth  £81  a  year  to  an 
incoming  tenant;  and  this  rent  of  £81  the  landlord  woold  at 
that  time  have  been  entitled  in  point  of  .lair  to  have  ehaiigcd 
tha  tenant.  The  Imp^rtaAt,  qufst^m  then  arises,  vbetiisr  the 
mere  abstention  of  the  landlonl  from  exercising  his  l^al  right, 
prior  to  the  Land  Acts,  of  charging  the  teilant  rent  upon  his 
awn  lBlprovenIent^  is  a  compenaation  by  the  landlord  for  those 
improvem^ts  wiUiin  the  meaning  of  section  8,  sub-section  9,  of 
the  Act  or  t881?  One  would  Uiink  that  «nch  a  proposition 
TC<)nired-  only  to  be  stated  to  be  dismistsd.  At  all  evrgt^  I 
shall  <)ot  b;  tl^  tnt  to  MMm  itjhut  shall  leave  that  duty  to 
some  other,  or  higher  authbritrl  what  wonld'  be  the  effect  of 
afirmfnc  goeh  a  proposliion?  Stnpfy  eoinpeKto|;  indireetty, 
by  legal  proeem  naiet  an  M  passed  for  (ha  benefit  of 
toiants,  a  gpp(|  landlord  to  do  t(is  very  acts  for  which  other 
landlords'  have  been  ccmdemned,  aha  on  acc(^t  <it  which  the 
ver^  Act  we  are  adminiaterinK'warpsused.  A  Budkivd  who, 
l^y  an  increase  of  rent,  compels  a  tenant  t»  pay  him  interast 
upon  the  money  rpe'nt  by  such  tenant  In  tnplvvemfenta  Is  con- 
demned by  alljnst  men,  and  becanttf  a  good  iandhird  has  per- 
mitted the  jtenant  fpt  a  number  of  y^ia  tp  recti ve  tbat  interest 
himself,  are  we  now  called  upon,  under  this  remedial  Act,  to 
hand  over  the  whole  principal  to  the  laildlord,  and  oompel 
the  teaaat  to  pay  him  Inteiaat  opon  it  ftwM  tUi  lime  forta? 
That  is  not  a  course  which  comiqeiids  itself  to  our  Judgment. 
and,  thereifbre,  Mr.  Gibson's  thitd  proposition— if  it  Is  to  be 
undamood  ia  tliia  seBs»-,-we  thfaik'entiiely  nnsnstaimibla-  We 
ar^  therefore,  of  opinion  that  there  is  nothing  in  this  case  which 
can  be  considered  as  compensation  by  the  landlord  ibr  any  of  the 
tenant's  improvements,  and  the  tenant  is  conaequsntly  entiilad 
to  have  dedncted  firom  the  present  letting  valne  of  the  bidding 
such  snm  as  wonld  npresoit  the  present  incresoe  in  letting  vahM 
arMhg  fVom  sneh  Itnprovemems:  Where  the  improvementa 
oonsiat  of  bnjkiinga,  «ar  coune  '&s»  alavya  been,  and  wa. see 
no  reason  to  chan^  it.  to,  value  tbe  holding  irrespective  of 
such  buildings.  In  the  ca^  of  inipft)vemenLi  on  the  land,  we 
«inst  Urat  vans  tketaattas  it  now  staada,  iaoladiag  laspiove- 
mant*,  and  eD4eavoiij[  to  ascertain,  ft  best,  we.  can.iritm  the 
whole  evidence,  how  much  of  that  value  Is  doe  to"uniint's 
hnpnminenis  '  AeeMdlni«  to  ttie  av1dm6e  ia  this  case,  tbe 
present  letting  vslaa  of  toa  land  i^  about  JEfii  or  £39,  anil,  in 
our  opinion,  considerably  more  than  half  that  value  is  doe  to 
tenant's  improvementsL  He  Pbor  Law  valuation  of  the  land 
is  t^  awbof  tka  boUdiBga  «llr  aad  Uia  rsat,  siaca  18M,  Ims 
been  nominally  £37,  but  in  reali^  £17,  and  this  we  think  is  a 
fair  rent  for  Collier  to  pay,  and  we  accordingly  ilk  £i'7  as  the 
Jndicial  not. 

In  Braum  v.'  Labmche  (Sub-Com.,'KaaiL  Way  it,  I88S), 
wtereh  appeared  that  the  tenant,  abort  IBM,' «r«ftM  etrtahi 
upenaaneat  buUdisga''  C«ithia  tka  L."  ft  I.  Act,  1870,  a.  1, 
anb-«.  a),  and  tbat  in  Marclk  1868,  his  fiither,  the  then  tenant, 
had  accepted  a  lease  of  the  Holding  fdr^l  fiaits,  containing  the 
osaal  oovanants  to  ka^  and  ghm  op  tiM  pMnsea  in  repair,  Hr. 
Sane  said :  — '*  In  nv  tq^inioin  we  are  bonn^  by  the  dedsioa  of 
the  majoritv  of  the  Court  of  Appeal  In  Adam*  v.  ZHnsso/A.  I 
bold  tbat  tlie  acceptance  of  tbat  lease  weald  destroy  the  i%ht 
to  compeasaiioa  under  tbe  Act  of  1870  for  an  improvement 
made  before  its  date,  aQd  therefore  ezcluied  such  improvements 
from  the  prohibition  to  have  rent  charged  in  respect  of  them, 
contained  in  a.  8  (9)  of  the  Act  of  1881.  But  1  adopt  the  worda 
of  the  Lord  Chancellor  in  Adatiu  v.  Dwueath  [quoting  the  two 
last  sentences  at  end  of  1st  paragraph,  coL  1,  p.  88].  In  m^ 
opinion,  althooffh  we  in  this  case  do  not  come  under  tbe  prohibi- 
tion contained  Ml  s.  8  (9),  we  are  not  ander  a  correlative  obliga- 
tion to  charge  the  fullest  rant  npon  all  that  we  are  not  prohibited 
from  patting  any  rent  apon.  [Introduction  to  a.  8  quoted.] 
.  .  .  In  my  opinion,  therefore,  we  are  at  liberty  to  consider, 
having  regard  to  all  the  ciraumstances  of  the  case,  whether  it  is 
jnst  and  fair  that  any,  and  if  so  what,  deduction  should  be 
made  from  the  present  fall  letting  valne  of  the  lands,  in  respect 
of  the  moaeys  so  laid  oat  in  improvements  by  tbe  fiither  of  the 
present  tenant." 
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The  Queest  cRktnolds)  v.  The  Justices  or  the  Couimr  Cork. 


[Q.B. 


HIGH  COURT  OF   JUSTICE. 

QUgBN'S  BKNOB  DlVISIOlf. 

Beported  by  S.  N.  Elrimoton,  Barrigter-at-Law. 

(Before  Mat,  C.J.,  and  BabrT,  J.) 

The  Queen  (Reynolds)  v.  Thk  Justices  or  the 

COUKTT  COBlC. 

Jan.  ]9, 31, 1883. — CerHorarCJtittict  of  the  Peaee^ 
JuHidktkm — Surttie*  to  6«  ef  good  belut»(otir — IkeitSng 
tenant  not  to  pay  rtitl—Si  Ed,  S,  c.  l—Practiee — 
Sumfimiental  ttJfidtKitt. 

WMlt  the  todetjf  ttyled  the  IrM  NaHoiua  Lmi  League 
were  alleged  to  be  acting  in  tuHaiBfiii  tombination,/or  the 
purpose  of'in&it^ig  tenants  not  to  pay  their  rents,  the 
foSoioing  toordt  tpere  gddfetaed  fiy  tt.  l^^ii  the  presence. 
tfm  eroutdiVicbtiinff-a  ttnaat'-tifainsl  whom-a^  virit  ef 
habere  fir  non-payment  qf rent -iias  tWi'heing  etectited:— 
"  i%  no  real  k>  the  hf^rd.  We  will  timjee  you,  right 
(ilottt  thn  land.  We  wiU  haUd  you  o  house  at  rniy-expestie, 
and  make  you  amtfdrtabte  during  tbi'  witUst'^  7%e 
district  had  been-freieribed  under  the  Act/or  &e  better 
Protection  qf  Person  ani  Property  in  Ireland  (44  ^  45 
Fic.,  c.  4);  and-  <m  -the  oeeeaion  tu.  question  the  sheriff 
and  Ms  officer*  to&t  aocompanSed  by  on  tirrited  force  of 
police  far.their  protection,  under  the  cffim»ai^i  of  a  magis- 
trate. H.  R.-aj>peartd' t» have  bee*  eatirtlyuismtmeeUd 
with  the  tenant,  and  to  have  come  there,  aafpmpanied  by 
OH  attendant  crowd,  for  the  seeming  purpost  of  intern^ling 
the  legal  proceedings,  a>fd  apparently  at  the  emissary  or 
agent  of  a  pburaUly'  <^  penont  in  possession  of  funds 
applicable  to  thi  filament  of  the  promises  hHd  out  to  the 
tenant.  On  informations  sworti  accfwdingly,^. summons- 
1MM  tH««d  eedttng  m  H:  R..40.shomeame'whf  the  should 
not  be  bound  "Over  to  Be  ofgodd  he^riaur,  on'thfs  hearing 
of  which  s\e  was  ord^edtnf  thejusiioaiilpeit^seesiamio 
find  bail  for  Aal  purpose,  or  £t  defectdt  to  be  inprtsontd 
fir  sit  meiUhst  Si*  refiaed  to  givt  bailf  and  o»  appUon- 
tionfor aiirie if  eerrkrrttri,  tai qmtsh (to oirderi        ■  ■  •■ 

Held,  that  sufficient  reasfias  exited  t9  warrfmt  the 
justtees inmferring  that/whtusatsthortiifgormseousagimf 
'the  tenanl'fo  pay  no  rem,  It.Jtl'vas  acUng  M,  '«»lfa(?/6i 
concert  and  combination  with  an  association,  «nd  w  oon- 
duding  .that. the  repetition  <ff  such  conduct  should  be 
prevented;  and  that,  while  the  amrt  would  iaterjere  tpUh  • 
the  exercise  of  such  juri$ikli«n  only  in  a  strong  and  ctMr 
case  of  misused  atkhority,  the  order  ma^i  Wttjustifi^  on 
the  ground  of  ■proMiieitmpieion  that  a-arvm  ma»  intended 
or  likely  to  happen  wlHch  shoidd  be  so  prtvented,  andharirtg 
regard  to  S4  Edie.  3,  e,  1,  empoioeriag.justioes-  of  the 
peace  to  bind  over  to  be  of  good  behewiaur  etU  that  be 
*  not  of  good  fame." 

On  showily  cause  against  a  conditional  order  for  a  writ 
of  certiorari,  it  would  be  contrary  to  the  practice,  confining 
parties  to  the  evidence  gimt  before  the  justices,  to  aUow  it 
to  be  supplemented  by  affidavit. 

Certiorari— The  cirtansUnoM  are  snflioiently  ex- 
plained in  the  judgment  Against  makinff  absolute  the 
conditional  order  whioh  had  oeen  obtuned: 

The  Attorney-General  (Johnson,  Q.C.),  J.  Murphy, 
Q.C.,  and  E.  Stdlivan,  afaowed  canie,  contending  that  the 
jnstices  had  jurisdiction  in  the  matter,  originating  with 


their  commission  ;  and  that  the  facts  justified  the  exer- 
cise of  that  jurisdiction,  putting  a  reasonable  construc- 
tion on  the  words  used,  and  holding  a  conspiracy  among 
tenants  not  to  pay  their  rents  to  be  unlawful.* 

(yRiordan,  Q.C.,  and  White,  contra — This  complaint 
is  not  by  an  individual  who  has  been  injured  by  the  act 
alleged,  or  who  was  apprehensive  of  a  breach  of  the 
peace  and  made  informations  for  its  prevention.  It 
does  not  coate  within  34  £d.  3,  e,  1,  under  which  the 
vammons  may  betaken  out  by  aayone,  for  "evil  fame" 
therein  must  be  snch  as  is  recognised  by  law.  Nor  does 
it  come  under  the  jurisdiction  given  bv  the  commission 
of  the  peace.  The  political  opinions  of  proposed  sureties 
du  not  ooqstitute  a  ground  £bt.  refuswg  bail.  There 
■hould  have' been  an^adjndication  oo  the  charge  of 
meeting  not  to  pay  rent.  Bnt,  in-  faot,  it  is  not  showo 
that  rant  was  due,-  or  that  there,  was  an  eviction  in  con- 
•equenee,  nor  was  there  evidence  of  any  tenancy.  To 
iadqee  persons-  to  leave  their  'OnpIoynMiit  ia  not  ori« 
ttfnat ;  f  and  4be  direettoii'not  to  bay-rent^  If  eriminsi, 
should  be.^Ten  to  the  tenant'.'  If  any  oitenoe  there 
was,  it  would  be  under  38  &  39  Tic,  c  8^,  s.  7.  The 
order  complained  of  amounted  to  an  adjudieation,  but 
was  made  without  sufficient  evidanee ;  and  the  discre* 
tion  vested  in  the  magistrate  must  be  a  legal  discretion, 
to  be  exercised  only  on  sufffcient  grounds.  Bur,  if  not 
.within  the  statute  34^  £d.  3,  a.  I,  the  conviction  cannot 
be  suetoinod  ;  and  hese  no  gsounds  Ara-ihown  on  wbiob 
it  can  be  supported. 

The  following  esses,  *e.,  were  cited :  WUles  v.  Bridger, 
'2  B.  &  Aid.  2TO ;  Loat  v.  ffUtton,  45  L.  J.  M.  C.  95  j 
HaylocL  v.  Sparke,  1  E.  &  B.  471 ;  R.  y.  Tregarthen, 
£B.&Ad.678;  R.Y.Badger,  I  D.&M.375;  Lumley 
T.  Gye,\  2  E.  ft  B.  216 ;  R.  v.  Dmm,  13  Ad.  &  E.599 ; 
Hale,  P.  C,  6tb  ed.,  261-2 ;  5  Burn,  J.  P.,  764,  et.  seq., 
760-4,  1219;  Lev.,  J.  P.,  249;  Dalton,  J.  P.,  723, 
.395;  ^tepb..  Dig.  C.  L.,  86;  Paley,  Conv.  169; 
I  Uiswk.  e.G.r  262^  S  Hayos,  G.  L.  8«k 

'   -•  ■    '  '  Cur.  adv.  vuK, 

,,  Ji/Ut,  QJ. — l^bia  case  came"  before  the  Court  npon 
^notion  tO:  show  oanae  against  the  making  absolate  a 
.ieondHioaal-«rdsr  which  had  been  obtaimed  far  a  writ  of 

tatiormri  to  bring  nf-  aad  qaaab-  an  order  of  the  23rd 
-December,  1881,  mads  by  Ur.  £.   B.  Warbartoc,  a 

tnacfstrate  of  the  Coaaty  6f  CCrk.  By  that  order,  which 
'  i-eoites  a  complaint  that  Hannah  BeynoMs  \ind  unlaw. 
.taUy  iooitecl  Catherine  Murphy,  a  tenant  of  the  Earl  of 

gantiy,  to  refuse  to  pay  rent  dae  by  her  to  tUa  said 
ndlord,  it  .was  orderad.that  the  a&id^tttaaab.Beynolds 
.ahoold,  be  bound  to  her  goi»d  ttehaviqar  for  six.  moolhs, 
Iwnell  in  £50,  and  two  stuetias  in  £35  each,  or  in 
'dafeolt  ahoald  be  imprieanad  foe  pn»  month.  This 
•rdar  waa  made  by  the  nsaKistrate  npon  awotn  ioforma. 
'Mens,  and  also  upon  oral  etidenoe  of  witneaaea  who  were 
examined  before  bitn  and'efMa-examined  on  the  part  of 
tbe  defendant,  Hannah  Beynolds.  ^e  material  faots 
and  circa  mstanoea,  as  they  appeared  npon  such  infor- 
mation and  evidence,  were  enbatantially  as  follows  :— 
On  the  Ist  Deoember,  1881,  the  shariS  proceeded  to 
esaoate  writa  of  Aoiers  which  bad  issued  against  two 
tenants  of  the  £arl  of  Bautry  residing  in  the  parish 

*Tbey  aoaf;ht  to  read  an  affidavit  which  had  been  made  by 
Mr.  Warbnrton,  in  reforenee  (o  what  had  occurred  on  the 
occasion,  as  be  had  been  present,  and  as  the  conditional  order 
was  KTsnted  on  the  ground,  amonest  others,  that  there  was  no 
■•Tidance  to  Jostifr  the  erder  be  had  made.  Bnt,  the  Court 
««rs  al  offnion  that  to  allow  the  affidavit  to  be  used  would  bo 
inconvenient,  and  eontrsrv  to  the  practice,  which  confines 
parties  to  the  evideace  before  the  magistrates.  (Set,  (f.  £,  v. 
Justices  ^lAmtriei,  7  Ir.  L.  T.  56.) 

t  See  eases  collated,  by  the  preaest  writer,  15  Ir.  !>.  T. 
839,  8SS;  Alderion  v.  Uadduoa,  45  U  T.  N.  S.  834;  Didson 
T.  iJfcifcjoa,  13  Bep.  (Amer.)  666.— [E.  N.  B.,  Ed.] 
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Q.  BO  The  Qubbn  (Beymoids)  v.  The  Justices  of  the  Couhtt  Gobk. 


[Q.B. 


of  KilMkherine^  in  the  ooaDty  of  Cork,  in  aotiooa  of 
ejeotment  for  nonpayment  of  rent.    The  sheriff  and 
bia  offloers  were  accompanied  by  an  armed  force  toif 
their  proteotioD,  and  also  by  the  same  magistrate  Mr. 
£.    B,   Warburton,  trhose    presence   was    considered 
neoessary  in  order  to  assist  id  keeping  tbe  peace  in 
oase   of   dlstarbance.    It   appears    that   on    the   4eh 
March,  1881,  the  distriot  iu  qaestion  had  been  presoribed 
under  the  Aot  for  the  better  Protaotion  of  Person  and 
Property  in  Ireland,   which   oircumstaaoe   aervea  to 
•oconnt  for  the  preoaations  thos  taken.    The  officers 
of  the  law  executed  tbe  writ  io  the  case  of  one  of  the 
tenants  without  distarbaooe,  tbe  respondent  Hanoah 
Keyoolds  being  present.    They  then  proceeded  towards 
the  holding  of  tbe  other  tenaut,  the  said  Catherine 
Mnrphy;  bnt  it  appears  that  the  respondent,  accom- 
panied by  aorowdof  tneo,  women,  and  ohildreo,  arrived 
«t  tbe  farm  of  the  second  tenant  -before  the  offloers  of 
tbe  law,  and  then  opon  their  sitival,  in  tbe  presence  of 
the  magistrate  and  the  legal  offieials,  addressed  a  erowd 
3Vhiob  was  thsr»  assembled  and  whioh  ioolnded  the 
tenant  Cathetioa  Macphy,  her  son,  and  other  persons, 
some  of  tbem  the  wives  ol  neigbbooring.farmeis,  to  tbe 
followlag  effect :  "  Pay  no  r^nt  to  the  landlord.    We 
will  make  yon  right  aboat  tbe  land.    We  will  bnild  yon 
a  hoase  at  any  expense  and  make  yoa  comfortable 
'during  the  winter."    To  nuderstand  and  appreciate  tbe 
meaning  and  tendency  of  latignage  snob  as  this,  it  is 
proper  to  consider  some  of  the  oiroomstanees  wbioh 
preceded  and  samninded  tbe  ooeasioD.    It  is  parfeotiy 
'.well  knovlo,  and'  this  oonrt  in  parlioofaur  has  jndioial 
notice,  that  for  a  ooosiderable  time  there  bad  existed  m 
Irslaod  a  osrtain  society  called  the  Irish  National  Liraii 
Leagne ;  and  it  had  been  allege^  that .  snoh  society 
consisted  of  a  namber  of  persons  acting  in  combination 
for  the  parpose  of  indncing  tenants  iu  this  couotry  not 
to  pay  either  wholly  or  partially  to  their  landlords  rent 
which  they  had  contracted  to  pay,  ROob  tenants  at  tbe 
same  time  retaining  their  holdings.    The  judges  of  this 
oourt  who   presided    at  the   recent  trial  of  Reg.  v. 
Pamell  laid  it  down  as  olsatf  and  nndoubted  law  that 
persons  oonfsdemtiag  to^ethar  for  snob  a  purpose  were 
gqilty  of  a  criminal  oonspiraoy ;  that  sxpoaition  of  tbe 
law  was  scarcely  questioaed  by  the  traversers  or  theic 
oonnsel,  and  I  apprehend  that  no  doubt  extnts  in  tbe 
mind  of  any  lawyer  on  the  authorities  both  in  England 
and  Ireland  that  the  law  was  so  correctly  stated.    It 
appears  that  on  thei  iOfh  Oct.,  1881,  a  proclamation  was 
issued  by  blS  ExceUenoy  the  Lord  Lientenant  of  this 
country  which,  after   stating    to  the  effect  that  an 
assooiatioD   oalifng   ItseU    the   Irish   National   Land 
Leagne  had  ssisted  for  flom«  time  assumiug  to  tnterfers 
with  the  Queen's  snbjeots  iu  the  free  exsrote  of  their 
lawful  rights,. and  espeoially  to  control  the  nslations  of 
landlords  and  tenants  in  Ireland,  &mong  other  things 
seekiog  to  deter  the, Queen's  subjects, ^m  fnlflUing 
their   oontrEicts,'  and   that  the'  said   Bssoci&tiba  had 
avowed  its  purpose  to  be  to  prevent  the  paytnent  of  all 
rent,  contained  a  warning  to  all  persons  that  sneh 
association  was  illegal,  aud  that  they  should  dlsbonneot 
themselves  tfom  the  same,  and  a  declaration  that  the 
tesonrces  of  Cioverpment  wonld  be  employed  to  enforoe 
'the  fulfilment  of  all  lawful  obligations,  and  all  loyal 
and  well-affected  subjects  were  thereby  called  upon  to 
aid   the   Crown   in    maintaining    and   upholding  the 
antbority  of  the  law.     This  proclamation  could  not 
have  tbe  effect  of  establishing  propositions  of  law  or 
the  existence  of  matters  of  fact,  bnt  it  certainly  did 
convey  snob  a  warning  as  ought  to  have  induced  well- 
disposed  and  loyal  persons  to  refrain  from  engaging  iu 
oondnct  snoh  as  was  therein  oharaoterised  and  treated 
as  illegal ;  and  such  aa  iojunotion  as  it  would  be  the 
duty  of  all  magistrates  and  persons  iu  legal  authority  to 
obey.    Under  these  eiicnmstances  the  officers  of  ihe 
law  being  engaged  in  the  exeoution  of  legal  process  to 
enforce  the  payment  of  rent,  the  respondent  thongbt  fit 
)n  the  preseiice  of  the  ma^strate  to  address  the  tenant 


and  a  mixed  crowd  of  persons  to  the  eSeot  above 
described.  She  appears  to  have  been  entirely  nn- 
oonneoted  with  the  tenant,  and  apparently  came  to  the 
spot,  accompanied  by  the  crowd  whieh  attended  her,  for 
tbe  sole  purpose  of  interrupting  tbe  legal  proceediogs 
which  was  taking  place ;  she  came  apparently  as  the 
emissary  and  agent  of  a  plurality  of  persons  i  a  possession 
of  funds  applicable  to  the  falfilment  of  the  promises  she 
held  out  to  tbe  tenant.  The  language  "  We  will  make 
yon  right  about  tbe  land  and  we  wOl  bnild  yon  a 
house "  pointed,  I  think,  tolerably  olearly  to  the 
existence  of  some  body  of  persons  whose  represen- 
tative she  was.  Tbe  magistrate  by  whom  snoh 
langaage  was  heard,  or  who  was  satisfied  upon  proper 
evidence  that  it  had  been  used,  had,  in  my  judgment, 
cogent  reasone  foe  inferriDf^  that  the  respondent,  in  thos 
exhortiog  and  eooouraging  tbe  tenant  to  pay  no  rent, 
was  acting  in  unlawful  concert  and  combination  with 
some  association  of  j^ersons,  and  in  concluding  that  it 
was  bis  duty  by  Ul  legal  means  to  prevent  the  repeti- 
tion by  her  of  similar  coodnott    • 

Now,  with  respect  to  tbe  legal  aspect  of  this  case,  and 
the  jurisdiction  of  magistrates  to  make  orders  to  give 
security  for'good  behaviour,  I  do  not  think  it  necessary 
to  refev  at  length  to  the  ooilnmeata  of  Hawkins,  I>alton, 
Bacon's  Abridgment,  Burn's  Justice  of  the.Peaoe,  and 
other  books  on  the  subject.  iTpon  an  elementary  matter 
of  this  nature,  it  is,  I  think,  abnndantly  sufficient  to 
refer  to  BlaokstonOi  who  discnsaes  the  subject  in  the 
4th book  and  18th  ebaptes  of  the  old  editions.  "Pce- 
veutive  justice,"  he  there  tells  ns,  "consists  in  obliging 
those  persons  whom  there  is  probable  ground  to  snspeet 
of'fatnre  misbehaviour  to  stipolate  with  And' give  foil 
assnranee  .to  the  public  that  snoh  oSenes  as  is  appre- 
hended shall  not  happen  by  finding  pledges  or  securities 
for  keeping  tbe  peace  or  for  their  good  behaviour." 
This  reqaisition  of  sureties  must  be  understood  rather 
as  a  caution  against  the  repetition  of  the  offenoe  than 
aoy  immediate  pain  or  paoishment.  This  caution  is 
snoh  as  is  intended  merely  for  prevention  without  any 
crime  aotaally  committed  by  the  party,  but  arising  only 
from  A  preiMble  snspicion  that  some  crime  is  intended 
or  likely  to  liappen,  and  conseqnsatly  it  is  not  meant  as 
any  degree  of  ^ nnishment,  except,  perbsjps,  for  a  man's 
imprndence  in  giving  just  gronud  for  apprehension. 
By  the  statute  of  84  Ed.  S,  o.  1,  justices  are  empowered 
to  bind  over  to  good  behaviour  all  that  be  *■  not  of  good 
fame;"  and  the,  legal  aotborities.  show  that  a  very 
wide  and  liberal  interpretation  has  been  given  to  this 
langaage,  various  instances  of  wbioh  are  giveA  in  tbe 
books,  many  of  them  comparatively  innocent  when 
oontrasted  with  tbe  condoctot  this  tespoodent  brought 
under  oar  notioe.  Saving  regMd  to  «U  tbe  oiionm- 
stanoes  of  tbe  case— to  What  was  establisbed  in  evidence 
before  tbe  msgistrslte,  and  whioh  ««ideMe  tiiat  santto- 
Uian,  having  been  an  eye  'witaeSs  «t  :tbS  transaction, 
was  we)l  able  tg  appreciate— I  thioik  tbe  jqstioe  had 
ample  gronnda  foi  concluding  that  Miss  Bsynolds  was 
engaged  in  au  illegal  coarse  of  oondnct,  and  that  1m 
Was  wttU  warranted  in  restraining  or  en^eavonring  to 
restrain  a  continnance  or  recnrrenoe  of  such  acts  on  her 
part.  It  is  scarcely  neoessary  to  say  thai,  if  it  olearly 
appeared  that'  any  sohjoet,  under  snoh  sn  order,  has 
been  deprived  of  Hberty  without  snffloient  grounds,  this 
Conrt  would  interfere,  though  considering  the  very  wide 
discretion  given  to  the  justice  in  the  exercise  of  this 
salutary  jorisdiotion,  it  sboald,  I  think,  only  interfere 
in  a  strong  and  clear  case  of  misnsed  magisterial 
authority.  In  this  case,  I  think,  it  is,  on  the  contrary, 
dear  that  abundant  grounds  have  been  shown  to  have 
existed  for  tbe  order  made,  that  it  was  a  perfectly 
proper  order,  made  in  the  axecoise  of  the  jarisdiction 
of  tbe  justice,  and  that  tiie  eaose  shown  must  be 
allowed. 
BiBBT,  J.,  concnrred. 

Solicitors:  Lane  Joj/nt;  APGour/h  $•  Fowler, 
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Tra  QuuM  (li'ConacK)  v.  Tsb.Jdbticu  o?  ib»  Cophty  Gi,ab«.  [Q.  B. 


(Before  Mat,  C  J.,  FinoaBAi.D,  and  Babbt,  JJ.) 

Tu  QunM  (M'Coriuck)  v.  Tarn  Jutncss  or  thb 
CounT  C1.ABB. 

Feb.  »,  IS62.— Certiorari— Jtutke  of  the  Peace— 
Suretie$  to  he  of  good  behaoiour — Inciting  teuants  not  to 
pay  rtHt—JvriidieHon — Summoiu  or  vKBnnmt—Jii  Bid.  3, 
ft  1. 

On  an  information  iaving  been  tnade  by  a  police  officer, 
that  ht  had  reaton  to  belieee,  and  did  believe  that  M'C. 
wa»  a  member  of  Ae  ^^  Ladies  Land  League,"  a  stranger 
to  the  locality,  and  had  been  visitiry  variotu  persons  therein 
leho  had  been  served  with  nritsfar  rent,  and  had  advised 
them  rather  to  subnut  to  eviction  than  pay  rent,  while 
outrages  foUowtd  immediately  after  her  visits  to  a  disturbed 
district,  a  varrmt  was  issued  against  her,  and  she  was 
arrested  at  a  Land  League  meeting,  «nd  brought  to  th« 
poUee  barrack  and  Aence  to  the  petty  sessions  court. 
The  presiding  magvtrate  then  read  over  to  her  the  infor- 
matioH  made  iy  the  police  officer,  whom  she  declined  to 
cross-examine,  but  admitted  the  truth  of  said  allegations, 
and  avowed  that  she  teas  a  member  of  tlie  '■  Ladies  Land 
League  "  and  was  carrying  out  its  objects,  declining  to  give 
any  other  eqtiwiofion,  or  satisfactory  account  of  her- 
self. Accordingly,  the  magistrate  made  an  order  binding 
her  over  to  be  of  good  behaviour,  or  in  default  directing  her 
to  be  imprisoned  for  three  months.  She  refused  to  give 
btul;  and  on  e^ftuMionfor  a  writ  of  eaiiorari,  to  quaA 
the  order: 

Held,  that  the  magistrate  had  jurwdicfioN,  and  was 
bound  to  act  in  the  matter ;  and,  an  the  information  made 
and  what  took  place  subsequently  in  court,  was  justified  in 
making  tlie  order,  having  just  ground  for  su^ecting  that 
«%e  had  entered,  or  was  likefy  to  enter  upon  a  course  Ukebf 
to  lead  to  crime,  and  having  regard  to  34  Edw.  S,  e.  I, 
empowering  justices  (f  the  peace  ta  bind  over  to  be  of  good 
behaviour  cUl  that  be  "  not  of  good  fame" 

Certiorari — It  appeared  that  on  Jan.  19,  1882,  an 
information  waa  sworn  by  Hubert  Crean,  gub-ingpector 
Ro^al  Irish  Constabukry,  before  C.  D,  Clifford  Llovd, 
rendent  magistrate,  of  Xulla,  couaty  Limerick,  setting 
forth  that  the  defendant,  Aose  M'Cocmick,  arrived  in 
his  diatriet  about  the  1 1  th  of  the  month,  and  he  hiid 
reaiOB  to  beii8T«,  and  did  believe,  that  she  was  a  menf 
ber  of  the  Ladies  Land  Lei^ue;  a  stranger  t»  the 
locality,  and  had  been  vititin^  persons  in  varioar  parts 
of  the  district,  in  the  baromes  of  Upper  and  Lower 
Tulla,  upon  whom  writs  had  been  served  for  nonpay- 
ment of  rent,  urging  them  to  stand  to  Land  League 
principles,  and  submit  to  eviction  sooner  than  pay  their 
rents ;  that  she  was  at  that  time  engaged  in  holding  a 
Land  League  meeting ;  that  she  was  going  about  the 
district  creating  discord  and  dissension  amongst  her 
Mi^esty'a  subjects,  and  with  that  object  she  had  been 
visiting  various  persons  and  localities ;  that  the  baronies 
of  Upper  and  Lower  Tulla  were  in  a  rery  disturbed 
state,  and  defendant  had  visited  the  northern  part  of 
the  Upper  barony,  where  outrages  immediately  fol- 
lowed. 

A  warrant,  founded  on  the  foregoing  information, 
was  issued  by  the  magistrate  (Major  Lloyd)  on  the 
same  day,  and  the  defendant  was  arrested  and  brought 
before  him,  whereupon  he  read  over  to  her  the  warrant 
and  the  iniformation  sworn  by  the  sub-inspector.    He 


(Lloyd)  then  informed  her  of  the  charge  preferred 
against  her ;  he  asked  her  whether  she  wished  to  put 
any  (questions  to  the  sub-inspector,  and  she  replied  tnat 
she  did  not,  but  admitted  the  truth  of  the  statements  in 
the  information  and  the  charge  in  the  warrant,  with 
the  exception  of  ^creating  discord  amongst  her  Ma- 
jesty's sul^ecta."  She  added  that  she  was  proud  to 
say  she  was  a  member  of  the  Ladies  Land  League  in 
Dublin,  and  had  been  going  about  the  localities  in  the 
interest  of  the  Leag'ie.  She  was  throughout  the  entire 
of  the  proceedings  accompanied  by  the  Rev.  Father 
KJenny,  who  had  been  president  of  the  Scariff  Branch 
of  the  Land  League.  He  interposed,  and  said  he 
supposed  she  had  oeen  travelling  for  charitable  pur- 
poses only ;  but,  she  in  r^lv  siud  she  would  not  say  so, 
as  she  was  travelling  in  the  interest  of  the  Lei^e. 
l^Iajor  Lloyd  called  upon  defendant  to  give  a  satis- 
&otory  account  of  henelf,  in  order  to  enable  him  to 
discharge  her,  but  she  declined  to  do  so.  He  then  told 
her  there  was  nodiing  left  him  bnt  to  direct  her  to  find 
bail  for  her  good  behaviour ;  and,  having  admitted  the 
diarge  and  declined  to  give  a  satisfactonr  account  of 
hersw,  he  (liloyd)  made  the  order,  wbicb,  having 
recited  the  foregoing  facts,  bound  ber  over  to  be  of 
good  behaviour  for  three  months,  or  in  default  directed 
that  she  should  be  imprisoned  for  that  period,  or  undl 
the  reoognisances  be  sooner  entered  into.  The  arrest 
of  defendant  led  to  a  riot  in  the  town  of  Tulla,  and 
certain  of  the  rioters  were  brought  before  him,  and  he 
made  in  thisir  cases  similar  onWa  to  that  made  in  the 
case  of  Miss  MKHormick. 

Miss  M'Connick  made  an  affidavit,  stating  that 
when  she  was  arrested  no  warrant  for  her  appre- 
hension waa  produced,  and  no  explanation  was  given 
of  the  reasons  of  her  arrest  beyond  the  statement 
that  Mr.  Lloyd  would  brook  no  delay;  that  when 
brought  before  him  a  paper  was  read  to  ner  by  him,  in 
wbieh  the  charges  against  her  were  made,  but  no 
evidence  was  given  against  her,  and  when  the  infor- 
mation was  rei^  she  was  ordered  to  find  bail ;  that  she 
did  not  stir  up  any  discontent,  and  the  charges  agiunat 
her  were  fictitious,  and  put  forward  as  a  pretext  for 
depriving  her  of  her  liberty ;  and  that  she  was  detained 
in  the  police  barracks  till  nine  at  night,  and  then 
conveyed  to  the  county  jail  at  Ennis. . 

Against  making  abioluta  the  conditional  order,  which 
had  been  obtain^  to  bring  up  and  quash  the  order 
made  by  the- magistrates 

James  Mwphy,  Q.Q.,  and  Peter  O'Brien,  Q.C.  (with 
them  Oerrard),  showed  cause. 

GRiordan,  Q.C.  (Viih  htm),  D.  B.  SuUivaa),  contra. 

Tke  following  cases,  &e.,  wore  cited:  WiUes  y. 
Briiger,  2  B.  &  Aid.  27B ;  £.  v.  Dunn,  IS  Ad.  &  £. 
599 ;  Haglock  v.  Spurke,  22  L.  J.  M.  &  67 ;  Loot  v. 
Huiion,  45  ib.  98;  H.  v.  Wilkes,  2  Wils.  150;  Prickett 
V.  Gratrex,  8  Ad.  &  B.  1028;  R.  v.  Justices  of  Co.  Cork 
(since  reported,  ante,  p.  89)  ;  Sir  W.  Bronker's  ceue. 
Styles,  16;  Rudyardts  case,  2  Vent  23;  Dalton,  J.  P. 
295;  5  Burn,  J.  P.  7aU;  2  Hayea,  C.  L.  839;  6  Bac 
Abr.  442 ;  1  Nun  &  Walsh,  J.  P.  456  ;  34  Ed.  3,  c.  1. 

FmoBBALB,  J.— The  Court  does  not  require  to  hear 
counsel  in  reply  for  the  Orown.  I  have  been  asked  t^ 
my  Lord  Chief  Jastioe  to  pronounce  the  jad<{meDt  M 
the  Oonrt.  and  I  may  flrat  say  that  having  now  fox  the 
first  time  heard  part  of  (he  judgment  of  the  Iiord  Chief 
Justice  in  the  ease  of  Miss  Reynolda,  I  cooenr  in  it,  so 
far  as  I  have  heard  it  The  appUoation  now  betor*  na 
is  to  make  absolute  the  condltloaal  order  which  was 
obtained  on  two  gronnda — first,  that  the  magistrate 
aote4.  without,  and  in  exoeaa  of,  jurisdiction ;  seoond, 
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thu  the  order  made  by  the  msgiatrate  was  not  toaoded 
on  any  legal  prooedare  eaffloieot  to  jnstify  him  in 
znabinK  snch  order.  Upon  those  gronnda  the  Coart  has 
to  deal  with  thie  ease,  and  I  maat  itaard  myselt  against 
ooing  into  aoy  other  qaaation  wbioh  ie  not  open  to  as. 
There  are  two  points  for  oar  oonsideration — the  exoesa 
of  jnrisdiotion,  and  the  abaenoe  of  legal  prooedare  to 
jaatify  the  magistrate  in  nakinfi;  the  order.  Some  other 
qaeationa  have  been  debated  before  na,  bub  I  oonflae 
my  observations  to  thoM  two.  -  Upon  the  information  of 
Bab>Ioapeetor  Crean,  we.  mnst  panse  to  oonaider 
whether  the  magistrate  haid  jarfadiotton  to  aot  as  he 
baa  done.  From  this  iflftomaUon  it  apptran,  tntir  alia, 
tiiat  it  was  stated  that  a  stranger  had  been  seen  sobM 
days  before  in  the  neighboorhoqd,  g,wg  abojit  ifpm 
place  to  place,  and  he  (the  Sub-Iospeotor\had  reason  to 
nelieve,  and  he  did  believe,  that  she  had  been  Tisitlng 
all  the  penoBS'who  had  been  Mrved  with  write  lot>  rent, 
and  that  ahe  had  adviaed  Otem  rather  to  anbmft  to 
eviction  than  pay  rent;  ana  the  information  farther 
states  that  she  had  been  visiting  various  parsonb  and 
looalitiea  in  the  Oennty,  fn  tiM  Baitmy  of  TTpperafnd 
liower  TqUa,  <aQd  -viaited  t,hp  northero  c«rta  of  the 
Coanty,  wher^  ontragea  imn^ediately  followed,  Unon 
this  information  we  are  called  opon  to  oonsidoc  wbetner 
the  magiatrate  had  jnriadiction  to  act. 

There'  ia  no  doabt  that  nod^r  the  Statate  of  Edward 
the  Third,  on  information,  reliable  information,  coming 
not  from  a  private  fodivldaal,  bat  from  one  who  is 
oharged  with  the  dat^  of  watobiog  over  and  pnteetiog 
the  public  peaee,  the  magistrate  bad  not  only  juriadie- 
tion,  hot  was  boand.to  aot  in  tbe  matter.  He  might 
have  iasoed  a  sammeBS  or  a  warrant,  and  it  is  not 
neoeaaary  for  aa  to  oonaider  whether  tbe  more  expedient 
oonrae  wonld  not  have. been  to  have'isanad  a  aqmmona ; 
bat  the  magtattate^liars  IsSteed  a  warrant  only,  and  pro- 
b»bly  tbe  exigenoies  of  the  times  reqnired  that  there 
•bonld  be  speedy  action  taken  in  the  case,  for  hpd  he 
noted  by  summons,  possibly  m  week,  a  fortnight,  or  a 
mondi  would  bave  elapsed  before  any  sdjadi  cation 
oonld  have  been  made,  WehaTeeothingtodo  with  the 
earlier  stages  of  the.pi^ooadars,  but  oocmb  at  once  to  the 
time  when  the  lady  was  bronght  before  the  magiatrate. 
We  have-te  eeneider  merely  th^  Aonrae  puraued  by 
tbe  jnstloe.  Thf  poliga  olBaev  gees  to  a  place  of 
meeting,  desoribM  aa  a  Land  Leasne  meeting,  and  be 
insistt  that  llito  MiCortaiek,  wUbm  be  aeea  there,  shall 
attend. belpre  »  msgistraf.  It  ia.rfally  aaimvwtant 
whether  her  attendance  was  coou^lsory  or  volnntacy. 
tiajor  Lloyd,  it  appears,  read  over'  to  lliss  H'Cormiok 
the  talwinspeotor^  informatioD,  the  witneaa  beinf  then 
present.  AU  this  oooaned  npon  the  same  day — makiag 
the  affidavit,  seeking  for.  the  la4y.  bringing  her  to  tbe 
Beaaions  Court,  ana  tbe  final  order  reqniriog  her  to 
give  aecuNty  to  keep  tb«  pecoe;  dtd  not  eooan'  uove 
UiaBnesB^ile«(h(niils.  Ttaatsdynttandalii'tfaeooaiit, 
and  the  magistrate  reads  over  to  her  the  entire  tt  the 
ioformattqi;  frem  beginning  taen^witb  ttM  object  that 
she  shonld  have. an  opportooity  of  onws-examiniag  the 
witness  or  offering  any  obs^irvations  she  might  choose 
to  make'.  'A  person  charged  npon  saspicion  aa  beiog  an 
•vil.dotfr'Ai'  diattfrbfer  of  tbe^peaoia  or  other  oritee,  ia 
brought  to  tbe  Oonrt,  tbe  reaaon  being  to  fi«»ttn  ^• 
■on  an  opportnnity  of  giving  any  explanation  to  the 
magistrate  which  can  he  given  l>y  l>or.  This  ia  one 
.of  the  reasons  for  bringing  a  party  accused  before  a 
magiatrate.  The  lady  deolines  to  give  any  explanation, 
bot  admitted  that  all  tbe  matters  of  fact  charged  on 
belief  were  well  fonnded ;  that  she  had  been  going  about 
tbe  country  as  an  emissary,  and  was  a  member  of  the 
Ladies'  Land  Leagne,  advising  persons  who  wwps  served 
with  law  prooeaa  rather  to  submit  to  eviotion  than  pay 
their  rents ;  in  other  words,  she  admitted  to  be  true  ail 
the  facts  set  forth  in  the  informatioa  on  belief.  There 
waa  another  ineident  in  the  ease  wbioh  has  made  me 
regret  that  I  eannotpiononnce  an  order  in  her  favour, 
and  t|utt  is,  when  Father  Kenny  inteifored  nad  sug- 


gested that  what  aha  meant  waa  ahe  h%d  come  down 
tiiare  on  a  charitable  miaaion  only,  ahe  declined  to  say 
ao.  She  had  the  courage  at  any  rate  to  defend  her 
opiniona  openly,  and  ahe  aafd— "  It  was  not  for  that  pur. 
poae  I  am  hero.  I  glory  in  being  a  member  of  the 
Ladies'  Land  League  in  Dublin,  and  I  am  here  to  carry 
o^t  the  objflota  of  that  body,"  Such  waa  the  nature  of 
evidence  before  Major  Lloyd.  What  waa  he  to  do  ?  He 
wa:i  charged  with  t^e  preservation  of  the  public  peace, 
and  be  flnda  placed  before  him  a  person  obviously  in- 
tending to  disaeminate  opiniona  dangerous  to  the  public 
peacei  and'to  carry  tbbm  otlt,  to  incite  people  to  do  that 
fhich  ia  a  crime— to  incite  the  tenants  to  conapire 
together  not  to  pay  rent  to  their  landlords.  Tbia  was  a 
much  BtroDg'er  case,  oil  the  f aota,  as  1  have  interpreted 
them,  than  the  case  of  Hfsa  Bdynolds.  tor  I  dj  not 
reooUeOt  In  that  oaae  k  eharge  'of  havidg  indited  the 
tenants  not  to  pay  rent,  bati  only  a  panietilar  tenant. 
These  fafta,  as  they  fin^y  appeared  before  the  jnatioe, 
present  a  mnAb  iakronger  case  than  that  of  ttiaa  tteybolda. 
There  may  have  been  frregUlsTity  !n  the  proceedings, 
bnt  nobody  can  -doubt— no  lawyet  can  dnnbt— that 
Major  Lloyd  had  jurisdiction  to  antertai^  tha.oaae. 
This  disposes'of  the  first  groonA,'   '  -     "  -. 

"  Aa  to  "the  sboand  groand'— 'thacf  tHii  dtS^ki  6l  the 
taaetstnute  had  not  been  made  oti'tttiyle^  pt6eddure 
Cnflloient  to  Jitrstify  it  — it  is  not  easy^  to'  see  what 
Oxaotlv  1^  meant.  The  Court  is  ol  opiniot  that  the 
ihaglstraite  had  before  faiifi  a  body'6f  evfdmiee  quite 

rsuastVe,'  which,  in  our  |hdgaletit,'eaned  n^n  Urn 
require  the  "persoa  to  give  an  «c|»lanation  or  to 
enter  into  security -for  future  good  ooodnot,  She  is 
called  upon  to  explafn— to  tell  whaf  'Was' her  /nission 
ih  the  Country;  she  rsfusea  to  diBr,los6— she  ha*  nothing 
more  to  say,  riie  gave  no  explanation  i^eu,  ahe  gives 
no  explanation  now,  she  ia  a  wanderer  in  a  locality 
where  ahe  was  a  atriineer.  '  Let  us  aee  what  is  the 
poaitton  of  a  Jifstice  of  tbe  peace.'  It'is  our  province 
and  duty  to  examine  'the  oaae,  upon'  the  grohnda  which 
have  been  dellberatelv  bronght  before  us,  with  extreme 
oaotion  and  great  jealousy,  as  tbe  magiatrate  vaa 
Sxeroisin^an  ettraorm nary 'summary  aullhoritjr  Involr. 
iiig  penonal  ttberty.  If'  we  find'  th^t  tKe^maglstrate 
|i>^  no  juriidiotion,  or  that  his  ordari^  fbunden  on  no 
legal  prooedare,  it  -will  be  our  d'uty  to  pronounce  in 
favont  of  tbe  lady,  and  have  ihe  proceeding  brought  up 
to  be  quashed.  -  But  aee  tGe'  position  of  fjusitee.  He 
has  alt  the'  powers  of  a  tsonaervator  (^  tm  peace  at 
oommon  law,  tiod  hia  first  find  'primary  dtl^  to  tbe 
community  is  to  have  regard  to  the  premrvation  of  fhe 
bnblio  peaoei  The  statnte  law  conlers  upon  him  large 
powerefer  the  teptessioo  and  paniahment  of  crime,  and 
gives  Mm  to  a  certain  extent  repressive  and  preventive 
luthority.-the  object  being  td  )^ve  binr  that'aafhqrity  to 
tr  cooaideraMe  extent  for  the  puMie-gobd;  and  fbe  pre- 
itervation  of  the  pnblle  peace,  nere Is  no  fliffennoe  in 
the  law  in  tbfs  respect  -in  Bn^nd^  'or  TXtlta-tsS.  The 
Matttte  of  94th  Efiward  tbe-Tbird,  cfaaptorl,  Is  an  Eng- 
Ksb  Aot,  but  is  in-  force  in  this  oonnti;,  and  confers  on 
the  justice  iride  disoretionary  powers  to'  be  exetoiaed  for 
fhe  pnblic  good  and  the  preaervatioa  of  the  pnblio  peaoe, 
but  (Ribject  to  ^e  jealous  snperviaion  and  control  of 
this  Court,  where  Indtvidnal  liberty  is  cpnoemed.  In 
the  oaae  of  Rayloch  v.  Sparht,  Lord  Campbell,  C.7.,  in 
1  Ell.  &  Bl.  486,  thua  aaya— "  The  law  upon  thk 
subject  begins  with  statate  84th  Edward  the  Third, 
chapter  1,  by  which  juaticea  of  the  peace  were  first 
appointed.  This  atatute,  entrusting  theae  magiatrates 
with  a  wide  discretion,  anthorises  them  to  take  of  all 
them  that  be  not  of  good  faa>e,where  they  shall  be  found, 
sufficient  surety  and  mainprise  of  their  good  bebavionr 
towards  the  King  and  his  people."  In  4  Inst  181,  IaoA 
Coke,  remarking  upon  this  clause,  says  that  **  tbe 
offences  against  the  peace  after  they  are  done  having 
lieen  provided  for,  now  followeth  an  expreas  authority 
given  to  the  justicea,  for  the  prevention  of  such  offences 
beton  they  be  clone— viz,,  and  to  take  of  i^  thosi  that 
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be  not  o{  good  fam*  (that  is,  that  ba  defamed,  aod 
jnstly  aiupeoted  that  they  intend  to  break  the  peaoe), 
whete  they  afaall  be  foand,  anffloient  sarety  and  main- 
priae  of  their  good  behavionr  towards  the  King  and  hie 
people  (which  mait  oonoem  the  Kiox's  peace,  aa  is  also 
provided  by  the  word  eabaeqnent,  to  the  intent  that  the 
people  be  not  by  aooh  rioters  tronbkd  or  iadamafcad, 
nor  the  peaoe  blemished,  Ao.)."  This  is  Lord  Coi(e'«  txn 
plaoation  of  the  atatate,  and,  I  appretMDd,.that  it  is 
qaite  in  aocordanoe  with  the  present  li^i(l  Jut  StrwMt  r, 
Jlyde  (2  Boll.),  one  qaestion  was — wnetber  oiJliRa 
another  a  knave  was  a  breach  of  a  reoognizaDoe  of  gooS, 
bebavioar.  The  Conrt  held  that  it  was  not,  and  a  case 
is  cited  there  where  a  person  having  been  oommitteil 
for  not  flndinit  sareties  for  Kpod  behavionr  for  cidliog  aq 
alderman  a  knave  was  disobai^ged,  aoch  •  word  alopA 
not  being  sofflcient.  It  appears  iiom  these  and  other 
oases,  tnr.iiiiiig  opon  aimllsr  woeds  ^tb»t  a^tsttvated  de* 
famation,  was  a  groimd  fof  xeqairing  stuetias  for  goo4 
betaaviov,  aUboaRh  rash  wor^  of  an^ttr  wft^  ^ot  «9ffii 
oienV  .  In  Sod  Hawk,  2.  Cr.  U  P\k  £4.  B.  1,  «,  Olj 
ss.  8,  i),  ^b^  leamefl  apthorsaya; — "Jtseem^tbeheUer 
opinion  .that.  no. oqe  ongbt  to  be  bonnd  to  the  gqo^ 
behavioar  for  any  'rasb,  qaarr^lsoma,  or  apmannerty 
words  n^e^  tbey  either  direody  tend  to  «t  breach  of  the 
peace  or  <o  acindalixs  the  Oovemment.  Bowayer,  ]( 
am  inclined  to  think  that  be  (the  magistrate)  has  a 
discretionary  jpowet  to  take  saoh  sarety  ot  all  those 
whom  he  shall  have  jost  c^tase  to  sospeot  tobe  danjOeronSi 
qaarrelaome,  or  sofindikloQa."  So  in  (3oQiyo's.lJiee«| 
(Forcible  Entry,  D.  25),  it  is  said  that  sareties  for  good 
behavioar  may  be  reqaired"  of  ail  not  of  good  fame  "i| 
be  does  that  wbicb  tends  to  a  breach  of  the  p^aoe,'? 
Upon  the  whole,  it  appears  to  as  that  the  jastice  of  the 
peaoe  has  the  jonsdiction  to  require  sareties,  &o, 
Altboagta  the  main  point  in  the  oase  of  Haylock  y.  Sparkt 
does  not  toaoh  the  point  in  the  present  oase,  it  is  dear 
if  a  ma^strate  has  jost  gronnd  for  saspeoting  a  par. 
ticalar  peraoa  as  liluly  to  enter,  or  has  entered,  npoa  a 
ooarse  likely  t«  lead  to  orimek,  be  may,  in  the  eaercise 
of  his  discretion,  reqaiip  sureties  for  his  good  bebavioar. 

We  are  of  opiinion  that  there  wen  reasonable  gjroandi 
for  the  ms^trate,  npon  which  he  ezMawed  liis  discre- 
tion. It  is  not  for  as  to  say  on  the  present  motion 
whether  be«oted  wisely  or  with  regalarity ;  but  were  J 
asked  to  give  an  opinion  on  the  sabject,  I  woald  say,  be 
eseroited  that  discretion  wisely.  The  magistrate  ty^ed 
the  defendant  to  tell  him  what  she  was  about  in  visiting 
the  neigblraarhood,  bat  she  declined  to  answer  or  to 
give  aay  esplanation,  yet  admitted  that  she  was  aq 
emissary  of  some  association,  and  .wm  tliere  inoiting 
and  advising  the  tenants  not  to  pay  reotv-  Then  thi 
magistrate  said  to  her,  "  If  voa  mve  no  ejtplanatjpn  I 
mast  take  tb^  facts  as  proved,  and  I  require  yoa  to  flod 
sareties  for  your  good  behaviotfr."  ^.was  not  anresc 
sonable  to  require  that  ebreiies  sbonld  be  procured,  fxii 
I  can  have  no  doabt  !o  saying;,  in  dlscbaiging  tfao  ooo. 
ditional  order,  that  the  magistr&te  bad  jariMiction  to 
entertain  the  case  brought  before  him,  and  that  the 
procedure  before  him  was  saffioient  lo  sustain  the 
order  which  he  made.  VTe,  thereforcL  'are  of  opinion 
that  the  conditional  order  sbonld  be  disobarged.  and  I 
desire  to  add  that,  so  far  as  I  have  heard,  the  judgment 
in  the  oase  of  Hiss  Reynolds  was  well  foanded,  and 
governs  the  case  now  before  the  Court. 

Babbt,  3. — I  entirely  ooncor  in  the  propositions  that 
fell  ftom  Mr.  Sollivan  in  his  very  moderate  and 
well-reasoned  argument,  that  this  is  an  abstract  ques- 
tion of  law  which  shoald  be  decided  upon  well-estab- 
lished principles,  and  it  baa  been  so  decided.  Mr. 
O'Biorcbn  has  suggested  that  a  different  kind  of  law 
sbonld  not  be  laid  down  in  this  from  that  laid  down  in 
any  other  case.  I  am  not  aware  that  a  different  kind 
of  law  is  being  laid  down  in  this  oase.  I  am  of  opinion 
that  the  decision  is  ia  aooordanoe  with  roles  that  have 
been  well  established  in  England  and  Ireland  for,  at 
ail  events,  the  last  200  years,  from  the  interpretation 


and  administration  of  the  Uw  under  the  ancient 
statute  of  Edward. 
Mat,  O.J.,  ooncnrred. 
SoRdton  for  ma^strate : 
'  SoKcitors  ifor  defendant : 


Andtrsm  ^  Bland. 
M^Om^h  ^  Fomler. 


' .  (iJ^fore  SJr  E,  ■$niJmvA?i  iI.B.) 
FaaoosoH  d.  Bnunws. 

March  10,  \tlSi,—Prafitke~-lRemUla!l  of  action-, 
Coiuitji  not.tjjiecifi^  *>*  noiiae  ijfmotiotu^C.  Z»  P»  A.  Act, 
1870.  .         ..       -  ,     . 

Where  the  notuft  of  pibthn  eougU  to  havB  the  action 
remitted  ^^  to  Ike  Qmtjf  Court  Judge,  fit  th  next  entuir^ 
CUM BOl^eetioiu  lo:ie  Mimt-  BOfait^fer  tk«  Ditmuw 
of  BUJiut,  6i  -MBf  com^"'  M  'did  not  iptctfff  tehat 
county:    '  '   ■'  .      1    '.,'..'.'...     . 

Shortt,  tat  the  d^ftndiktlt,  'ubted  th«t  {bis  'case  be 
remitted  to  the  (3otinty  CoMrt  Jtfdge  of  Antrim,  at  the 
next  cnsuiag'Civil  Bifl  Seteions  to  be  held  at  Belfkst. 

Siavek^  contra,  olivactUig  in  liiiti»e.~JThe  Act,  and 
the  forms  m  use  unoar  t(,.«batempUte'tb*t  tju^  notaoe 
q(  motion  .shopM  ebon  to  ,'wti4tAoaAtirt)ie;awUoa  was 
^  to  z«qMtted ;  bu^  here. Ue  netiae  0oea  tMt  specify 
aay  «eanty,  and  only  asks  "^  that  it  shanld  bcMmitted 
to  the  County  Onart  Judge  at  the  next  easuiac  CHvil 
BIH  SessioM  to  b«  h«M  at  Belflut,  t<fr  tfab  Division  of 
Bdfiurti,  in^teid  connty"  ^m>tiipeetfied). 

Tbc  ]|Iahi£b  or  iBX  BeiiU, — XJt)*  objeption  ia  a  fatal 
one.  T^e  least  a  p%rty  seeking  to  xenut.may  do  is  to 
inform  bis  opponent  where  the  action  is  to  be  remitted 
to.    I  moat  woae  the  motion. 

.  ddotiimr^ueed.* 


aotntoH  PLEAS  Dirmwv. 

_  tieportedJiK  J.  V,  Biisrx,  B«cn«tec-at4Avr. 
(Bei^  L&waoir,  J,)  • 

Kui£  V,  SrOSEZrOMpElVKH  J^JUilfACUi  Co. 

April  90,  n&l.—-Practiee-^Apj>tieathn  Jbr'leitve  to 
pkad  and  demur  to  defince-^ummons—O.'XXVIL,  r.5. 

WbenapUuHliffygdieefer  liberty  to  repljfjond  denutr 
to  a  paragr^  efeke  ikfimtnfe  elatenmitt  ofdefeitet,  the 
dppScaHon  ifimf  he  jnadt  on  tujnruotit. 

■  Ex  vnrte  motion,  en  bebalf  af.  the  plaintiff,  for  liberty 
to  reply  mnd  dtamr  to  a-pangrapii  ai  the-ttrtement  of 

defeaea  « 

JbyoK,  ia  anpport  of  the  idotion,-eiM°0:  XXVIL,  r. 
A I  Eiffe,  Jnd.  Act,  J52;  and  Oomgifr.  n«  Liverpool, 
London,  and  Gtobe  Tniurance  Co.,  12  Ir.  li  T.  109. 

Lawsok,  J.— We  seqiiira  tiwae  appUcatiena  to  be  mad* 
OB  SaHUBeee. 

SolieitoiB  for  ptaintifl :  Chomleg  #■  Si,  George. 


(Before  Lawsom  and  Hakusor,  JJ.) 

Reidy  t.  Casby. 

April  97,    \9d%.^Praetice— .Attachment  of  debt-^ 

Money  due  lo  debtor  on  depoeit  receipt— Conditional  order 

to  attach— 0.  XLIV.,  r.  2—C.  L.  P.  Act,  1856,  ».  «8_ 

Debt  due  but  not  pogcMe. 

•  Cf.  MotoMg  V.  Outm,  10  Ir.  U  T.  74,  whsn  the  wraag 
county  was  named.-- [E.  N.  B.,  Ed.'\ 
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Ex.] 


Cbbatox  v.  Midland  Gbeat  Western  of  Ireland  Railway  Co. 


[Ex. 


Money  due  on  a  bank  deposit  receipt,  payable  in/uturo, 
is  attachable  under  a  garnishee  order  ;  and  on  the  ex  parte 
application  of  the  plaintiff,  who  has  obtained  judgment 
against  the  defendant,  the  Court  Kill  make  a  conditional 
order  to  attach,  but  not  to  pay. 

Ex  parte  motion,  on  behalf  of  the  plaintifF,  for  a 
sarnishee  order  to  attach  £190  due  to  the  defendant  on 
deposit  receipt  in  the  Bank  of  Ireland. 

The  plaintiff  obtained  judgment  on  the  17th  April, 
(882,  against  the  defendaiit  for  £21  I7s.  and  £9  2s.  6d. 
(iosts,  inth  interest  at  4  per  cent,  per  annum  since  the 
date  of  the  judgment.  The  plaintiff  alleged  that  the 
defendant  had  no  goods  or  chattels  out  of  which  the 
judgment  could  be  realised,  and  that  the  defendant  had 
£190  to  bis  credit  in  the  Eunis  Branch  of  the  Bank  of 
Ireland  on  deposit  receipt.  The  money  was  not  drawn 
out,  the  conditions  of  the  deposit  receipt  requiring  ten 
days'  notice. 

Brett,  in  support  of  the  motion The  Court  can 

■rant  a  conditional  order  to  attach  the  amount  of  the 
d^Kwit  receipt,  which  is  a  debt  due  to  the  defendant, 
but  not  payable  till  a  future  time:  O.  XLIV.,  r.  2; 
Eiffe,  Jud.  Act,  483 ;  Payne  t.  French^  10  Ir.  Jar. 
N.  S.  52 ;  Bewley  and  Naid^  C.  L.  F.  Acts,  388. 

Lawsow,  7.— We  shall  grant  a  conditional  order  to 
•ttMb  the  attioant  of  the  depodt  receipt,  but  no  order 
to  pay. 

Solicitor  for  the  plaintiff*  G.  Walton. 


SXCBEQUJER  DIViaiON. 

Reported  by  Hans  Atlubr,  Barrister-at-Law. 

(Before  Paluh,  G.B.,  Fitzobrald,  and  Dowsb,  BB.) 

Cbeaton  v.  Midland  Great  Western  of  Ireland 
Railway  Co. 

Feb.  15. — Practice — Amendment — Adding  co-defend- 
aru — Agency — Two  causes  of  action— Breach  in  respect 
of  one  out  of  the  jurisdiction— Jud.  Act,  sch.  r.  19— 
O.  XV.,  rr.  3,  4. 

Where,  in  an  action  against  a  raihoay  company  for 
breach  of  contract  in  not  carrying  the  plaintiff's  pigs 
safely  from  a  station  in  Ireland  to  lAoerpocl,  and  for 
wrongful  conversion,  the  defendants,  by  answers  to  inter- 
rogatories, showed  that  the  aUeged  conversion  took  place 
wholly  in  England,  and  was  committed  by  another  raHwdy 
company  without  their  sanction,  leave  was  granted  to  the 
plaintiff' to  add  the  latter  company  as  co-defendants. 

Summons,  on  behalf  ofplaintiff,  for  an  order  to  add 
ike  London  and  Xorth  Western  Railway  Company  as 
co-defendants  in  the  action,  which  was  brought  to  re- 
eover  £207  14s.  damages  for  negligence  in  carrying  41 
pigs  of  the  plaintiff  from  Ballaghaderreen  to  Liverpool, 
nnd  for  conversion  of  part  of  the  said  goods.  It 
appeared  that  the  pigs  were  to  have  been  delivered  at 
Liverpool  in  time  for  a  certain  market.  They  missed 
the  said  market,  and  17  of  them  were  sold  in  Man- 
Chester,  and  one,  which  had  died,  in  London,  by  the 
London  and  North  Western  Railway  Company,  for 
£71  14s.  Interrogatories  were  delivered  by  the  plain- 
tiff, which,  bv  consent,  it  was  agreed  should  be  answered 
by  W.  G.  Skipworth,  the  agent  in  Dublin  of  the  London 
and  North  Western  Railway  Company.  In  answer  to 
a  question  whether  such  sale  had  been  effected  by  the 
London  and  North  Western  Railway  Company  as 
agents  for  the  defendants,  thb  said  agent  answered  the 


sale  was  effected  by  the  said  company  without  any 
communication  having  been  made  to  or  received  from 
the  defendants  in  reference  thereto,  and  the  17  pigs 
were  tendered  to  the  plaintiff  as  he  was  informed  and 
believed,  and  he  refused  to  accept  same  alleging  he  had 
missed  the  market.  They  were  then,  as  ne  was  in- 
formed and  believed,  by  arrangement  with  the  plsinti^ 
sent  to  Manchester  as  aforesaid.  The  answer  bang 
deemed  unsatisfactory  and  ambiguous,  Mr.  Skipworta 
was  directed  to  file  a  further  answer.  The  further 
answer  was  that  the  London  and  North  Western  Bail- 
way  Company  sold  the  pigs,  not  as  the  agents  of  the 
Midland  Great  Western  Company,  and  they  sold  them 
in  the  interest  of  the  plaintiff,  and  at  the  best  price 
obtainable. 

The  motion  was  heard  by  Dowse;  B.,  in  chambers, 
and  was  bv  him  adjourned  into  court. 

J>illon,  in  support  of  motion. — ^The  Jod.  Act,  sch.  r. 
19,  allows  a  defendant  to  be  added  at  any  stage  of  the 
proceedings,  and  O.  XV.,  rr.  3, 4,  shows  that  our  apply- 
ing to  have  the  London  and  North  Western  Railway 
Company  added  as  defendants  in  no  way  involves  our 
having  no  action  against  the  Midland  Great  Western 
Railway  Company:  Edward  v.  Lowther,  45  L.  J.  C.  P. 
417. 

[Fitsgerald,  B.— But  in  that  case  both  parties  were 
originally  liable,  and  equally  liable,  and  might  bvre 
been  sued  together  in  the  beginning]. 
The  London  and  North  Western  Railway  Company 
acquired  the  possession  of  the  pigs,  either  as  the  agents 
of  the  defendants  or  not ;  if  not  there  has  been  a  tor- 
tious conversion,  and  they  are  liable.  There  is,  in  any 
case,  a  liability  on  the  defendants ;  in  one  case  on  the 
London  and  North  Western  Railway  Company. 

TTie  Macdermot,  Q.G.,  for  the  defendants,  contra— 
It  the  Ix>ndon  and  North  Western  Railway  Company 
were  agents  they  should  not  be  joined  at  dl.  The 
alibied  bread)  of  contract  by  us  is  in  Ireland;  the 
alleged  conversion  was  in  England.  The  conversion 
took  place  without  our  sanction ;  and  if  we  are  not 
liable  for  it  the  amendment  should  not  be  allowed,  as  it 
wonld  involve  iis  in  the  trial  of  matters  in  which  we  are 
not  concerned.  Even  supposing  that  the  London  and 
North  Western  Railway  Company  might  have  been 
joined  originally,  they  should  not  be  addea  at  the  present 
:  stage  of  the  proceedings,  upon  the  facts  in  evidence. 
And  besides,  the  whole  cause  of  acdon  in  reference  to 
them  arose  out  of  the  jurisdiction. 

Palles,  C.B.— I  think  this  order  ahoald  be  granted. 
It  appears  that  the  plaintiff  entrasted  a  number  of  pigs 
to  the  Midland  Great  Western  Railway  Company  to  be 
delivered  in  Liverpool,  and  prima  facis  hs  is  not  in- 
terested in  the  qneation  what  agents  they  employed  or 
in  what  way  they  performed  the  oootraot,  provided  the 
mode  adopted  was  oonsistent  with  their  oontraot.  As  a 
matter  of  faot  they  performed  it  in  part  by  carrying  the 
pigs  to  Dublin  in  their  own  vans,  and  then  banding 
them  over  to  the  Loudon  and  North  Western  Railway 
Company  to  carry  to  Liverpool.  I  have  no  donbt,  then, 
that  for  the  purposes  of  oarriags  and  delivery  they 
must  be  treated  as  the  agents  ot ,  the  Midland  Oreat 
Western  Railway  Company.  The  sale  of  the  pigs,  how- 
ever, was  so  carried  oot  by  the  London  and  North 
Western  Railway  Company,  aocording  to  the  answers  to 
the  interroKatories,  that  they  conld  not  be  held  to  be  the 
agents  of  the  Midland  Great  Western  Railway  Company 
for  that  sale.  As  against  the  defendants  I  assume  that 
the  statement  so  made  by  them  ia  trne.  The  Jjoodoo 
and  North  Western  Railway  Company  have,  therefore, 
so  intervened  in  the  performanoe  of  the  oontraot  ot 
'  carriage  that  there  is  reason  to  believe  that  complata 
i  jnstioe  in  teferenoe  to  this  performanoe —whioh  ia  the 
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Q.B.] 


Quiim  V.  M'Abole. 


[Q.B. 


matter  io  diBpnte— oannot  be  done  in  their  abBenoe.  We 
■honld  have  before  as  both  those  liable  for  the  carriage 
and  also  those  liable  for  the  sale.  There  can  be  no 
doabt  it  woold  be  very  oonvenient,  and  we  have  fnll 
jnrisdiotion  to  bring  them  before  ns,  aoder  8ch,  r.  19, 
and  it  is  not  necessary  that  both  of  them  sboold  be  in- 
terested as  to  all  the  relief  songht.  In  my  opinion  it  is 
impossible  that  the  London  and  Korth  Western  Railway 
Company,  had  they  originally  been  made  defendants, 
ooold  have  been  stmok  oat  afterwards.  It  is  an  Irish 
transaction,  and,  oonseqaently,  one  over  which  we  have 
fall  jarisdiotion,  and  this  being  so  we  shonld  ezeieise  it 
with  all  the  aeoesaaiy  parties  before  na.  It  woold  also 
be  more  convenient  that  it  should  be  settled  in  one 
action,  and  that  it  ahoold  not  be  necessary  to  institate 
two  actions. 

Dowss,  B.— I  have  very  considerable  doubts  as  to  the 
propriety  of  making  this  order  |  but  they  are  not  strong 
enoogh  to  induce  me  to  dissent  from  the  judgment 
delivered  by  the  Lord  Ohief  Baron,  the  more  especially 
as  I  am  oleaily  of  opinion  we  have  the  jarisdiotion  to 
make  the  order;  thoogh  in  the  exeniiM  of  the  disoretion 
veeted  in  as  I  do  not  think  I  wonld-have  made  the  ordev 
on  this  oooaeion^  ICr.  Dillon  most  admit,  it  be  joins  the 
London  and  North  Western  Bail  way  Company  as  defen> 
daats,  bo  had  no  right  of  action  against  the  Iilidland 
Great  Western  Bailway  Company  for  conversion — 4 
barrier,  so  to  speak,  is  raised  between  the  two  causes  of 
action.  If  defendants  were  bound  by  the  tortuous  act 
of  the  London  and  Korth  Western  Bailway  Company, 
the  plaintiff  baa  his  remedy  on  the  record  as  it  stands'; 
while  if  they  are  not  ao  boand  tbe  LoUdim  and  North 
Western  Bailway  Company  are  bronght  into  the  aetion 
on  independent  gtonnds,  and  in  a  case  in  whioli  (he 
oaase  of  action,  if  any,  arose  in  England. 

FnzoBBALD,  B.,  withdrew  his  opinion. 

Motion  gratUed;  eott»  0/ defendant*  eottt  m  A«  coMte. 
Solicitors  for  plwntifF:  F.  B.  DShn  fr  Co. 
Solicitor  for  defendant :  A.  CuUen. 


QUBEN'S  BSNOH  DiyiSIOtf. 
(Before  O'ERunr,  J.,  in  Chambers.) 

QuiNN  «.  M'AjEUkLB. 

S^  29, 1883.^ilrrear4  tfRaU  Act,  1682,  m.  1  (S), 
13 — Sutpemion  of  proeeeding$ — Motion  after  judgment 

tigneri,  and  execution  istued- — ^Antecedent  arrears'" 

"  Usual  dag  of  payment" 

The  plaintiff  having  sued  to  recover  one  and  a  half 
years'  rent,  payable  in  respect  qf  a  holding  of  land  «p  to 
May,  1882,  the  defendant,  who  had  paid  a  year's  rent  in 
June,  1881,  offered  to  pay  the  Nooemher  rent  of  1881, 
and  applied,  after  final  judgmerU  and  execution  issued,  to 
postpone  or  suspend  the  proceedings,  under  section  13  q/" 
the  Arrears  of  Bent  {Ir.yAet,  1882  (45  #  46  Ffc.,  &47X 
on  the  ground  that  the  payment  in  June,  1881,  vm 
applicable,  in  part,  to  the  May  rent  of  that  year,  that 
arrears  prior  to  1861  thereby  became  cmd  stOl  were  due, 
and  that  the  case  came  within  the  purview  of  the  Act : 

Held  that,  as  the  May  rent  was  usually  paid  m  Decem- 
ber following,  the  payment  m  June  wa*  not  applieaNe 
thereto,  that  the  May  rent  was  still  due  and  no  antecedent 
arrears  had  become  due;  and  that  the  application  should 
be  refused  accordingly. 

Motion,  by  defendant,  under  the  Arrears  of  Bent 
Act,  1882,  R.  18,  for  an  order  postponing  or  suspending 
the  proceedings  in  this  action,  which  bad  been  brought 
by  tbe  plaintiff  for  the  recovery  of  one  and  a  half 


rears*  arrears  of  rent  up  to  May  1st,  1882,  of  certain 
lands  in  Maghery,  Kilcranny,  Co.  Armagh,  the  Foor 
Law  valuation  of  wluch  was  £28  per  annum. 

In  support  of  the  motion  an  affidavit  was  made  hy 
the  tenant,  that  he  owed  one  and  a  half  years'  arrears 
of  rent  of  his  holding ;  that  an  execution  issued  in  this 
action  for  the  amount  was  in  the  hands  of  the  Sheriff 
of  Armt^h ;  that  he  was  unable  to  pay  same  Without 
deprivation  of  the  holding,  or  of  the  means  for  culti- 
vating same;  that  he  had,  on-  tbe  20th  of  Jnne,  1881, 
paid  One  year's  Tent,  half  of  which  he  claimed  should, 
by  virtue  of  the  Arrealrs  of  Bent  Act,  be  applied  and 
appinpiiated  in  payment  of  the  half-year's  rent  which 
had  accrued  due  on  May  1st,  1881 ;  and  that  he  had 
before  this  motion  tendered  theNovemberrentof  1881. 

On  the  other  hand,  an  affidavit  was  made  by  Mr. 
Ephraitt  Fullerton,  land  agent  of  the  plaintiff,  averring 
tliat  the  May  rent  of  eash  year  was  usually  paid  along 
with  the  November  Knt  in  the  December  «f  the  year 
in  which  the  rent  accrued  due ;  and  that  the  tenant 
had,  as  lie  believed,  ample  means  to  pajr  the  rent  now 
sued  for. 

Stavehy,  in  support  of  tho  motion,. contended  that 
under  the  Arrears  of  Rent  Act,  seedoa  13,  the  Court 
could  stay  an  aotiota  for  the  rent;  of  a  holding  falling 
within  the  Act.^namely,  an  agricultural  holding  valued 
under.  £30 — even  thoygh  the  action  did  not  include 
any  arrears  due  before  1881 ;  but  that,  at  all  events, 
here,  under  section  1,  sub-section  3,  half  of  the  pay- 
ment made  in  June,  1881,  "  should  be  deemed  to  nave 
been  made  on  account  of  the  rent  payable  in  respect  of 
the  year  expiring  at  thelastgaledi^ef  the  year  1881," 
which  had  accrued  due  before  June  20,  1881 — namely,  , 
the  May  rent  of  1881 ;  and  that,  the  May  rent  of  1881 
being  thus  vriped  out,  the  rent  now  due  would  consist 
of— (I)  the  November  rent  of  1881,  (2)  the  May  rent 
of  1882,  and  (3)  a  half-year  of  the  rent  which  had 
accrued  due  prior  to  1881 ;  and  that  the  tenant  would, 
under  the  Act,  be  entitled  to  be  relieved  from  that 
prior  arrear.  Similar  orders  had  repeatedly  been  made 
to  stay  sales  nnder  exeoutions  for  rent. 

Cuming,  contra,  without  admitting  the  power  of  thb 
Court  to  restrain  proceedings  afler  judgment,  contended 
that  section  13  of  the  Airears  of  Rent' Act  only  gave  - 
the  Court  power  to  restrain  "  proceedings  on  account 
of  the  rent  in  respect  of  the  year  expinng  at  the  lost 
grale  day  of  1881,  and  antecedent  arrears,"  and  that  the 
very  exceptional  powers  given  by  the  section  were 
never  intended  to  apply  to  a  case  where  the  landlord 
sued  merely  for  the  rent  of  1881  alone.  He,  also,  con- 
tended that  the  payment  made  on  June  20,  1881,  could 
not  be  applied  to  the  rent  which  fell  due  in  May,  1861, 
since  sab-section  3,  of  section  1,  provides  that  "where 
it  appears  that,  according  to  the  wdinarv  course  of  deal- 
ing between  a  landlord  and  tenant  of  a  holding,  the  rent 
has  been  usually  paid  on  a  day  subseq^uent  to  tbe  day 
on  which  it  became  due,  the  usual  day  of  payment  shall 
be  deemed  for  purposes  of  this  sub-section  the  time  at 
which  the  rent  accrued  due."  Consequently,  the  tenant 
oould  not  apply  tbe  payment  made  in  June  to  the  May 
rent,  which  was  usually  paid  in  the  following  December. 
Both  the  May  and  November  rent  of  1881  were  there- 
fore due,  and  no  prior  arreaiv  were  due,  and  the  tenant 
could  obtain  no  benefit  from  tbe  Arrears  Act  whatever. 

CBbibk,  J.,  held  that  the  payment  in  Jane  oould  not 
be  appropriated  to  tbe  rent  falling  dne  in  May,  but 
usually  paid  in  December,  and  refased  the  motion, 
stating  that  if  the  Hay  rent  had  been  nsaally  paid 
before  June  30th  the  payment  on  June  20th  would  have 
been  applicable  to  it,  and  that  be  ooold  have  thea 
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testrtkiDad  the  aotion,  beoanse,  by  Tirtne  of  the  third 
Bnb-aeotion  of  aeotinn  1,  it  would  then  have  beoeme  an 
•otioa  for  raot  of  18S1  and  aoteoadaDt  arrears.  Ha  had 
already  decided  io  several  oasee  that  applioations  oonld 
be  made  nnder  eeotion  13  after  flaal  jndgment  bad  been 
marked  and  ezeoation  issned. 

Motion  refuted. 

Solicitor  for  tbe  plaintiff:  W.  A.  Simpion, 
Solicitor  for  the  defendant :  J.  E.  Peel 


JBXOBEQUfiR  DIVISION. 

ReporUd  by  Hans  Atui kb,  Barrister-at-Law. 

(Bef(»«  Paixbs,  C.B.,  and  Fitzoxkald,  B.) 

Coi^a  V.  Dawsoit. 

June  29,  Jaly  1, 1  ^2.— Solicitor  and  CUeni—Charging 
Uut—."  Property  recovered  or  preserved  " — Decree  or  judg- 
ment— Portiu  not  he/ore  the  Court — Delay  in  appliatr 
tion—39  ^  40  VicL,  c.  44,  t.  3. 

C.  having  bequeathed  a  chattel  interest  in  land  to  hit 
widow  to  long  as  the  continued  imauirried,  the  widow 
married  D.,  and  died  intestate.  E.  C.  the  eldest  son  of 
C,  ftwt  out  administration  to  C's  wiU,  and  brought  an 
action  to  recover  possession  of  the  land  against  D.  and  hit 
two  brolherty  to  which  D.  alone  took  defence.  The  trial 
wat  U^ed  for  hearing  on  Dee.  15,  1881,  wAen  the 
pUuntiff's  ^>tieitor  wat  viformed  that  the  action  had  been 
settled  by  an  agreement;  and  lite  case  was  etrack  out 
aecordittgly.  By  this  agreement,  ngned  by  the  plaintiff 
and  defendants,  the  picdntiff  was  to  abaridon  his  claim, 
receiving  from  the  defendants  £120  and  a  promissory  note 
for  £20,  each  party  paying  hit  own  costs.  A  few  dags 
before  this  compromise  one  of  D.'s  brothers  had,  at  a 
legatu,  instituted  a  dvU  biU  m«(  (o  administer  the  astelt  of 
C.  The  solicitor  of  the  plaintiff  applied  to  him,  without 
suecess,  for  payment  of  Ae  costs ;  and  the  fiaintiff  after- 
wards went  to  America;  and  on  March  2,  1882,  the 
solicitor  applied  for  payment  toD.,but  aUhe  unsueees^uUy. 
On  June  29, 1882,  the  soUdtor  having  moved  for  an  order 
that  he  be  declared  entitted  to  a  charge  on  the  lands,  as 
being  property  recovered  or  preserved  through  hit  mttru- 
mentality,  under  89  ^  40  Vie.,  c  44,  «.  3,  orfbr  an  order 
(hat  D.  should  pay  the  cottt,  At  £120  haviag  beta  paid  in 
his  own  wrong: 

The  CoTTXT,  being  divided  6t  opinion,  pronounced  "tw 
rufe." 

Motion,  on  behalf  of  GlunleB  Henegan,  solicitor,  for 
tlie  plaintiff,  that  h«  be  declared  entiUed  to  a  t^arge 
upon  the  lands  of  Ardristan,  and  the  interest  Uierein  of 
the  plaintiff  as  administrator  of  the  late  Patri<^  Cole, 
being  the  propertjr  reoovered  or  preserved  in  diis 
action  through  the  instmmentaiitT'  ot  the  said  Charles 
Henegan,  for  the  costs,  charges  and  expenses  of  the 
proceedings ;  and  for  orders  for  taxation  and  payment 
of  the  same,  or  for  an  order  that  Daniel  Dawson,  the 
defendant,  do  pay  to  the  said  Charles  Henegan  the  said 
costs,  charges  and  expenses,  &c. 

The  action  was  instituted  to  recover  possession  of 
the  lands  of  Ardristan  in  the  County  of  Carlow.  The 
plaintiff,  Edward  Cole,  was  the  eldest  son  of  Patrick 
Cole,  who  died  in  I860,  having  previously  made  his 
will,  by  which  he  bequeathed  £100  to  each  of  his  three 


sons,  who  were  then  very  young,  and  the  residue  of  his 
property  (whidt  included  his  chattel  interest  in  the  said 
farm  of  Aidiistan)  to  his  widow  so  long  as  she  continned 
unmarried.  His  widow  was  anpointed  executrix  of  said 
frill,  which  she  never  provea;  and  she  shortly  after- 
wards married  the  defendant  Daniel  Dawson,  and  died 
intestate  in  1881.  The  pl^ntiff  only  became  aware  of 
the  existence  of  the  said  will  in  1880,  and  he  obtained 
letters  of  administration  cum  test,  annexe,  after  her  death. 
The  only  property  of  the  testator  now  remuning  was 
this  farm  containing  about  AO  Irish  acres  and  the  stock 
thereon.  Dawson  "iiad  been,  and  still  continned,  in 
possession  of  the  said  lands ;  and  the  plainti^  as  admin- 
istrator, instructed  Mr.  Henegan,  as  his  solicitor,  to 
institute  the  proceedings  for  the  recovery  of  the  same. 
The  case  was  listed  for  hearing  on  December  15,  1881, 
and  on  that  day,  when  briefs  bad  been  delivered  to 
counsel,  Mr.  Henegan  was  informed  that  the  action  had 
been  arranged,  and  the  solicitor  for  the  defendant 
handed  him  the  agreement  hereinafter  mentioned,  and 
accordingly,  he  had  to  allow  the  case  to  be  struck  out 
of  the  list.  The  agreement,  dated  December  18,  1881, 
TuUow,  County  CSu^ow,  was  signed  by  plaintiff  and 
defendant,  and  bv  Thomas  and  Patiidc  Cole,  two  brothers 
of  the  plaintiff  wno  were  co-defendants,  but  who  had  not 
taken  defence.  It  stated  that  by  consent  of  four  men 
whose  names  were  given,  Edward  Cole,  the  plaintiff, 
agreed  to  receive  from  the  three  defendants  the  sum  of 
£120  sterling  and  £20  on  promissory  note  of  the 
defendants,  payable  June  1 3,  1883,  each  party  paying 
thmr  own  costs,  and  the  plaintiff  to  abandon  his 
claim.  The  costs  of  Mr.  Henegan  in  the  action  includ- 
ing the  costs  of  administration  less  by  £8  10s.  he  had 
obtained  £rom  the  plaintiff,  amounted  to  £78  7s.  9d. 
He  had  applied  to  the  plaintiff  without  success;  and  on 
March  2,  1882,  he  sent  a  r^;istered  letter  to  defendant 
requesting  payment,  but  the  latter  refused  to  receive 
the  letter,  which  was  returned  to  him  through  the 
General  Post  Office.  The  plaintiff  had  since  gone  to 
America^  and  there  was  no  other  property  off  which  the 
said  costs  could  be  realised.  The  applicant  swore  that 
the  compromise  was  entered  into  without  his  knowledge 
or  consent  and  with  a  view  to  defeat  his  claim.  Affi- 
davits of  the  defendant  and  one  of  the  arbitrators 
denied  there  was  any  fraud  or  attempt  to  deprive  him 
of  his  coats,  and  alleged  that  one  of  the  brothers  had 
caused  an  equity  civil  bill  action  to  be  instituted  against 
the  plaintiff,  a  few  days  before  the  oompromse,  to 
administer  the  assets  of  the  deceased. 

Macmahon,  Q.C.,  and  Shortt  for  the  applicant,  Charles 

Henegan. ^We  are  entitled  to  a  charge  on  the  lands  in 

the  possession  of  defendant ;  be  had  notice  of  the  action, 
and  that  amounts  to  notice  of  the  solidtor's  costs :  Failh- 
fiiU  T.  Bwen,  7  Ch.  D.  495.  Alsos  he  evidendy  knew  of  the 
actual  claim  by  refusing  the  registered  letter.  This  claim 
binds  a  purchaser,  being  in  the  nature  of  a  salTage 
daim :  Haymes  v.  Cooper,  33  Beav.  431.  The  property 
was  "  preserved  "  within  the  meaning  of  39  &  40  Yict^  e. 
44,  s.  3,  on  which  statute  we  find  no  Irish  cases,  but  it 
corresponds  to  23  &  24  Tict,  c.  127,  s.  28.  The  costs 
of  probate  and  administration  were  andllaiy  and 
necessarily  incurred  to  give  plaintiff  title  in  the  action. 

[FiTZGEEAU),  B Is  the  rdease  of  a  disputed  cbum 

equivalent  to  a  sale  of  the  estate  ?] 
It  is  not  necessary  that  a  judgment  or  verdict  recover- 
ing or  preserving  the  property  should  have  been  ob- 
tained— a  compromise  is  witlun  the  authorities:  Jones 
Y.  Frost,  7  Ch.  Ap.  773;  Twynam  v.  Porter,  11  Eq. 
181.  The  defendant  has  no  title  except  under  the 
compromise.    In  the  alternative  we  are  entitled  to  an 
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order  on  the  defendant  for  payment,  the  £120  being 
money  pud  by  him  in  his  own  wrong :  White  v.  Pearte, 
7  Hare,  276. 

They  alao  cited  PrilOard  r.  Robert$,  17  £q.  223 ; 
Bailey  ▼.  BirchaU,  2  Hem.  and  Mil.  871. 

Eiffe,  for  the  defendant,  contra. — The  charge  of 
fraadis  made,  and  no  evidence  given  to  substantiate  it. 
The  application  is  unprecedented,  bding  made  against 
one  of  three  defendants,  and  the  plaintiff  is  not  here, 
and  there  is  not  a  ease  in  the  books  where  snch'  an 
order  has  been  made  in  his  absence.  A  great  lapse  of 
time  occonred  before  application  was  made  to  defendant 
for  payment. 

He  cited /n  r«  SitOtoan,  L.  B.  4  Q.B.  153;  Berrie-r. 
Hemtt,  9  £q.  I. 

Fallib,  O.B. — T  am  sorry  to  say  we  are  nnable  to 
agree  in  this  case ;  the  resolt  being  that  we  make  no 
role  upon  the  motion.  I  think  the  motion  is  right,  and 
I  will  aay  why  I  think  fn.  The  only  qtMetion  is  whether 
it  oomes  within  89  <k  40  Via,  c.  44,  a.  8.  I  take  it  to 
be  dear  it  is  not  absolutely  neoeasary  thera  ahonld 
be  a  decree  or  jadgment,  thoagh  that  would  be  a  very 
material  cironmstanoe.  This  appears  &om  Jona  v.  J'mt 
and  other  caaea  cited.  If  a  suit  has  been  once  instituted 
and  properly  recovered  or  preserved  that  la  sufficient. 
Has  there  been  such  In  this  case  ?  That  turns  upon  the 
true  meaning  of  this  transaction,  which  resulted  in  the 
signing  of  this  agreement.  Was  it  an  admiaeion  of 
plaintiff's  legal  title  to  the  land,  and  a  purchase  of  his 
equitable  interest  therein  ?  Dawson's  ease  ia  that  he 
caused  an  equity  civil  bill  action  to  be  instituted  previous 
to  the  signing  of  this  agreement  against  the  plaintiff  in 
this  action  for  administration  of  the  assets  of  the 
testator,  which  are  alleged  to  include  the  farm  in  ques- 
tion, but  it  was  bmngnt  in  the  name  of  one  of  the 
legatees,  showing  the  defendant  had  no  title,  and  it  was 
a  claim  which  could  not  exist  against  land  which  was 
not  assets  in  the  hands  of  the  administrator.  There- 
fore I  think  the  plaintiff  sold  his  interest  by  this  trans- 
action. It  is  a  case  quite  aq  strong  as  /met  t.  FroH. 
Too  cannot  by  the  parohase  deprive  the  aoU<dtor  of 
Us  oosts  out  of  the  property,  whioh  he  ia  declared  by 
the  Act  to  have  a  charge  on,  and  light  to  payment  out 
of.  Thus  would  the  case  stand  if  evei^thingwere  done 
aa  it  shoold  be ;  but  it  is  quite  otherwise.  The  partiea 
are  not  all  before  the  Court.  The  co-defendants  are 
not  here.  In  my  opinion,  the  right  conrae  would  be  to 
serve  a  conditional  order  upon  them.  The  plaintiff  him- 
self is  not  here,  which  is  more  inconvenient.  There  haa 
also  been  great  delay  in  application  to  defendant.  This 
haa  pressed  upon  me ;  and,  if  it  were  a  matter  of  dis- 
cretion, it  is  a  ease  in  which  I  think  I  would  not 
•xetolae  it.  Bnt  it  ia  a  right,  aitd  the  time  that  haa 
elapsed  baa  not  been  aufficient  to  diasntitle  the  appli- 
cant. 

FrrzoaaiLD,  B.— I  do  not  say  that  itis  always  necessary 
that  the  case  shoald  be  proseooted  to  jndgment ;  bnt  I 
cannot  see  that  the  right  of  the  plaintiff  waa  eatabliahed 
by  this  ttansactioD. 

Nonde* 

Solicitor  for  apdicant :  C.  Henegan. 
Solicitor  for  defendant :  W.  G.  Toomef. 


*  On  appeal  (Nov.  8,  6,  bsfbra  Law,  C,  Morris,  C.  J.,  Dsasy 
and  FitaKiMMm,  LJJ.),  it  wai  hold  (1)  that  the  oircanutances 
did  not  show  a  "  property  recovered  or  preserved,"  and  (i)  that, 
so  fiir  as  it  was  songht  to  induce  the  court  to  exert  its  geaerai 
eqoitsble  and  controlling  joriadiction  to  prevent  frand  and 
eollnsioD,  the  delay  was  too  great.  Morris,  C.  J.,  added  that  he 
did  not  tidok  there  was  anytUng  in  the  compromise  of  >n 
irregular  or  (tandulent  nature.  See  papers  by  the  present 
writer  Id  16  Ir.  L.  T.  SSI,  845,  and  cases  there  collected,  ioclnd- 
ing  a  pravions  Irish  decision  on  the  oonstmction  of  the  statate, 
ifAliatg  V.  M'Aleavg,  9  U  B.  Ir.  186.— {B.  N.  B.,  &U 


(Before  Pallis,  G.B.,  FrTzaaBixD  and  Down,  BB.) 

Whits  v,  Workmam  akd  Ahothxb. 

Feb.  23,   1882 Practice — Amendment — Adding  eo- 

defindmU— Joint  liability— Jud.  Act,  Sch.  r.  19—0.  XV., 
r.  17. 

On  an  (^SctUion  ^  a  defendant,  under  ihe  Jud.  Act, 
Sch.  r.  19,  to  compel  the  plaint^  to  join  other  parties  a* 
co-defendants  «t  the  action  on  the  ground  of  their  joint 
Uabiiitji  unth  Aim,  h4  mutt  estaUtst  that  joint  liability  by 
dear  and  dieHnet  evidence. 

Motion,  on  behalf  of  Workman,  one  of  the  de- 
fendants, tor  an  order  that  the  plaintiff  do  join  as  co- 
defendants  with  the  present  defendants,  six  other 
persons  in  the  notice  of  motion  named.  The  action 
waa  for  ;£  144  17s.  5d.,  being  the  amount  of  a  bill  of 
oosts  served  on  the  defendants  representing  services 
rendered  to  them  by  the  plaintiff  as  their  solicitor. 

An  affidavit,  filed  in  support  of  the  motion  by  the 
solicitor  for  the  said  defendant,  allied  that  his  client 
being  in  Edinburgh  he  had  not  time  to  communicate 
with  liim  for  the  purpose  of  procuring  him  to  swear  to  the 
facts  theranafler  deposed  to  before  the  time  for  putting 
in  his  defence  would  expire ;  that  he  was  instructed  by 
his  client  and  believed  tliat  the  only  bill  of  costs  served 
upon  his  said  client  was  one  he  made  an  exhibit  of; 
that  he  was  instructed  by  his  client  and  believed  that 
his  only  liability  (if  any)  in  respect  of  the  subject 
matter  of  this  action,  save  as  tli«mnafler  mentioned, 
was  as  a  member  of  a  committee  of  the  persons  whose 
names  were  prefixed  to  the  said  bill  of  costs  and  now 
songht  to  be  made  co-defendants  in  this  action,  and 
tliat  he  was  instmcted  by  his  client  and  believed  that 
he  had  promised  to  subscribe  X5  to  a  guarantee  fund 
which  was  bang  raised  for  the  purpose  of  meeting  the 
costs,  the  subject  matter  of  the  action,  and  that  he  had 
paid  same  along  with  other  subscribers,  a  list  of  whom 
be  believed  was  in  the  plaintiff's  own  possession.  It 
appeared  that  the  said  committee  was  formed  for  the 
purpose  of  opposing  the  extension  of  the  Imrough  of 
Beliast  in  the  &Uone  district.  The  bill  of  costs 
referred  to  was  headed  with  the  names  of  eisht  persons, 
includins  the  two  defendants,  and  stated  that  they 
were  inifebted  to  J.  White,  soUeitor. 

No  affidavit  was  made  by  the  pltdntiff  in  reply. 

Craig,  in  support  of  the  motion ^The  only  bill  of 

oosts  served  on  us  was  that  in  respect  of  whioh  the 
action  is  brought,  and  that  document  clearly  shows  that 
the  liability,  if  any,  is  a  joint  one  widi  those  othae 

Sersons  whom  we  wish  the  plaintiff  to  make  oo-defen- 
ants.  That  the  liability  is  joint  appears  from  our 
affidavit,  and  must  be  taken  to  be  admitted,  as  the 
plaintiff  might  have  denied  it  by  affidavit  if  he  could. 

[Paixxs,  O.B. — ^To  make  him  answer  now  would  be 
to  make  him  show  iiis  hand  in  a  way  to  which  I  would 
not  press  him.] 

Fleas  in  abatement  are  abolished  by  the  Jnd.  Act 
Rules,  but  not  without  substituting  another  mode  of 
procedure  by  which  the  benefit  obtained  by  such  pleat 
may  still  be  secured :  O.  V.,  r.  17. 

[Paixks,  C.B And  would  not  judgment  obtained 

against  these  two  defendants  extinsuish  the  right 
against  the  other  nx  when  the  liability  is  joint  and 
several — a  fortiori  where  the  liability  b  joint  only  ?  ] 
The  fact  of  the  affidavit  not  being  made  by  the  de- 
fendant himself  is  satisfactorily  explained.  No  doubt 
all  these  persons  were  also  served  with  the  same  bill  of 


Digitized  by 


Googk 


98 


THE  IRISH  LAW  TIMES  REPORTS. 


Ex.] 


Whitb  V,  Workman  and  Akothbb Wilson  v.  Gahakt. 
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costs ;  the  plaintiff  might  at  least  have  sworn  that  he 
only  served  the  two  defendants,  or  that  if  he  served  the 
others  it  was  by  mistake. 

He  cited  Kendodl  v.  Hamilton,  4  Ap.  Ca.  504,  judg- 
ments of  Lords  Hatherley  and  Cairns  at  pp.  515-6,  522. 

•    Weir,  Q.C.,  contra The  writ  was  served  October 

21,  1881,  and  this  defendant's  appearance  was  entered 
NoYember  2,  1881,  so  that  there  was  abundance  of 
time  to  get  the  information  from  Workman  himself, 
especially  as  this  is  an  application  which  may  be  made 
at  "  any  stage  of  the  proceedings."  The  whole  of  the 
fact«  are  before  the  Court  only  on  information  and 
belief.  Under  the  old  system  this  would  have  been  a. 
•  plea  in  ftbatement — a  technical  proceeding,  every 
formality  of  which  bad  to  be  complied  with,  which  is 
not  done  here.  Moreover,  if  the  defendant  failed  in  such 
a  plea  the  judgment  for  the  plaintiff  was  final.  Again, 
why  should  we  be  compellea  to  proceed  against  these 
nx  persons  at  our  risk  if  we  think  that  we  can  only 
prove  against  these  two.  If  the  liability  is  as  stated 
the  defendants  will  be  entitled  to  contribution,  and 
their  course  is  plain — >'.«.,  to  proceed  to  make  them 
parties  under  O.  XV.,  r.  17.  But  the  last  statement  in 
the  affidavit  shows  there  is  no  joint  liability  at  all. 
Such  a  proceeding  ought  to  make  our  writ  a  better 
one,  but  this  would  make  it  worse. 

PAiiiiEa,  C.B. — My  view  of  the  question  is  this: — 
There  are  two  different  ways  under  the  Judicature  Act 
by  which  persons  not  parties  to  the  record  may  be 
made  snob.  There  is,  first,  Scb.  r.  :19,  which  is  a  very 
wide  mln,  giving  a  large  disoretion  to  the  Court,  and 
one  which  has  been  exercised  without  an  application 
by  either  party.  This  rule  only  applies  where  the  new 
parties  originally  "ought  to  have  been  joined,"  or  where 
their  presenoe  is  neoessary  tor  the  Court  "  effeotnally 
and  completely  to  adjndioate  and  settle  all  the  questions 
involved  In  the  action."  There  is  in  the  next  plaoe 
O.  XY.,  r,  17,  under  which  the  defendant  may  apply 
where  he  claims  to  be  entitled  to  oontribntion  or  in- 
demnity, or  any  other  relief  against  any  other  person. 
The  present  application  is  one  by  the  defendant  to 
compel  the  plaintiff  to  join  other  parties  as  oo-defen- 
dants— in  faot,  to  impose  on  him  an  obligation  against 
bis  will  to  establish  a  right  against  these  parties.  Why 
■hould  be  be  bound  to  prove  a  liability  against  eight 
persona,  which  he  may  think,  perhaps,  he  cannot,  when 
be  is  content  to  prove  it  against  two.  Suppose  he 
Buooeeds  in  the  action  against  the  two,  but  fails  against 
the  other  side,  he  would  recover,  with  oosta,  against  the 
two,  but  he  would,  perhaps,  have  to  pay  six  other  sets 
of  costs.  To  entitle  the  defendant  in  such  an  applica- 
tion there  must  be  clear  and  distinct  evidence  of  joint 
liability.  Here  the  joint  liability  Is  not  dear.  We  have 
only  the  affidavit  of  the  solicitor  of  the  defendant  on 
information  and  belief,  wbioh  contains  moreover  a  very 
doubtful  statement  in  the  last  paragraph.  It  may  well 
be  that  there  is  a  liability  on  some  other  members  of 
this  Committee ;  but  we  are  far  from  satisfied  that  the 
joint  liability  is  established.  It  is  the  assertion  of  the 
defendant ;  if  be  establish  it  be  will  be  entitled  to  oon- 
tribntion or  indemnity,  and  a  mode  of  procedure  is  given 
to  him  by  O.  XV.,  r.  17 ;  but  there  is  no  application 
before  ns  under  that  role,  therefore  we  must  refuse  the 
motion,  with  oost& 

'  Dowsx,  B.>— In  my  opinion,  it  makes  no  difference 
whether  an  affidavit  in  answer  were  made  or  not.  The 
onus  of  proof  lay  on  the  defendant ;  and  he  has  failed  to 
establish  his  oasa 

FrrzosBAU),  B.,  concurred. 

Order  accorcSngly. 
Solicitors  for  phuntiff:  Cronhebn  ^  Tobiatt 
.  Solicitor  for  oefendant :  /.  Bi«nen, 


ASSIZES. 

(Before  Deast,  L.J.) 

WusoN,  App.,  V.  Gahan,  Besp. 

March  17,  18,  1882. — Poor  rate„Iiight  of  action  hy 

collector — Recovery  of  arrears  from  ratepayer,   after 

payment  by  collector  to  Poor  Law  Guardians — 6  j-  7 

Witt.  IV.,  c.  116,  s.  153—1  ^  2  Vic.,  c.  56,  «.  73. 

Where,  under  the  Migation  of  his  band,  a  poor  ratt 
collector  has  paid  tite  full  amount  of  the  rates  struck  to 
the  Poor  Law  Guardians,  he  is  not  debarred  from  suing, 
in  his  oipn  nome,  to  recover  arrears  still  due  by  a  rate- 
payer.  Boyle,  app.,  t.  Ltwnon,  resp.,  12  Ir.  L.  T.  16 1| 
distinguished. 

Appeal  from  a  dismiss,  pronounced  by  the  County 
Court  judge  of  Tyrone,  on  a  process  brought  by  a 
collector  of  poor  rates,  the  appellant,  to  recover 
£1  88.  6d.  due  for  poor  rate  by  the  TCspondent. 

The  appellant  admitted  that  he  had  paid  to  the  Poor 
Law  Guardians  the  full  amount  of  the  rates  sued  for, 
having  been  obliged  to  pay  them  the  whole  amount  of 
the  rates  struck,  under  the  terms  of  his  bond. 

Mr.  H.  H.  Moore,  solicitor,  for  the  respondent,  relied 
on  the  collector's  admission,  and  cited  BoyU,  app.,  t. 
Lennon,  resp.,  12  Ir.  L.  T.  161,  contending  that  the 
effect  of  that  decision  was  that,  under  such  circum- 
stances, the  collector  had  no  remedy  against  the 
ratepayer  unless  the  latter  had  specifically  authorised 
him  to  pay  the  rates  as  due. 

Mr.  T.  C.  Dickie,  solicitor,  for  the  appellant,  contra . 

In  Boyle,  app.,  v.  Lennon,  resp.,  ubi  supra,  the  collector 
only  sued  for  money  (county  cess)  paid  for  the  rate- 
payer's use  and  at  his  request.  Fitzgerald,  B.,  said, 
"if  he  is  to  recover  an  amount  from  a  cesspayer  at 
money  paid  to  his  use,  he  must  have  the  cesspayer's 
authority  for  the  payment ; "  "  you  cannot  recover 
money  paid  for  a  person  without  his  request,"  There 
no  request  was  proved,  and  it  was  held  that  none  was 
implied,  and,  accordingly,  the  dismiss  was  affirmed 
because,  in  order  to  maintain  such  a  process,  "the 
collector  should  have  had  the  authority  of  the  cesspayer 
for  the  advancement  of  the  money ; "  but,  that  case 
was  very  far  from  deciding  that  no  other  remedy  would 
be  open  to  the  collector.  On  the  contrary,  statutory 
powers  are  given  both  to  poor  rate  and  county  cess 
collectors  to  sue  for  and  collect  those  rates  in  their 
own  names  as  oolleotors;  6  &  7  WilL  IV.,  c.  116, 
8.  153 ;  1  &  2  Vic,  c  56,  8.  73 ;  and  here  the  process 
has  been  rightly  brought. 

Judgment  d^erred. 

Dbabt.L.  J. — I  entertained  nodoubt  on  this  case  myself, 
but  held  over  my  decision  on  aooonnt  of  theooDstruotion 
whioh  was  sought  to  be  put  on  Boyle,  app.,  t.  Lennon, 
resp.,  to  the  effect  that  when  a  collector  has  paid  to  the 
Onardians  the  full  amount  of  his  collection  he  has  no 
remedy  against  the  ratepayer  nuless  the  latter  had 
speoifloally  anthorised  him  to  pay  the  rates  for  him. 
That  did  not  appear  to  me  to  be  the  effect  of  that  oase ; 
and  having  oonsultsd  Baron  Fitisgerald,  he  asaared  me 
that  such  was  not  the  effeot  of  his  decision,  but  merely 
that,  where  the  process  was  for  mouey  paid  for  the 
defendant's  use,  the  plaintiff  could  not  recover  it  in  that 
form ;  and  he  now  agrees  with  me  that  payment  by  the 
ooUeotor  of  the  fall  amount  of  the  ooUection,  under  the 
obligation  of  his  bond,  does  not  absolve  the  ratepayer  in 
any  way  from  paypaent  of  rates  legally  doe  by  him,  nor 
debar  the  collector  from  suing  for  same  in  his  own 
name.  I  shall,  therefore,  reverse  the  dismiss,  aud  give  » 
decree  for  the  full  amount  with  oosta. 
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CiR.  C]     M'Inboe  v.  Midland  Grkat  Wbstkrn  Railway  Co.— Atkinson  v.  Jbffers.     [Co.  Ct. 


(Before  Mat,  C.  J.) 
M'lioMK  V.  MiDLASD  Great  Wkstbbii  Railwat  Co. 

March,   1882 Carrier — Railway  Co,—,Warranty — 

Live  stock. 

A  ratltray  compauy,  carrying  Uve  anmalt,  are  not 
umirers  thereof,  and,  in  the  absence  of  any  evidence  of 
negligence  or  proof  of  the  cause  of  injury  to  the  animals, 
wUl  not  be  liable  to  damages  for  such  injury. 

Appeal  from  decree  made  by  the  Countjr  Court 
Judge  of  Sligo.  The  action  was  brought  to  recover 
£10,  value  of  two  pigs,  which  defendants  received  from 
the  plaintiff  to  carry  from  Sligo  to  Dublin.  These  pi^, 
along  with  18  others,  also  belonging  to  the  plaintiff, 
were  delivered  by  him  to  the  defendants  on  the  19th 
September,  1881,  to  be  conveyed  to  Manchester  via 
Dublin,  by  the  train  leaving  Sligo  at  8  30  p.m.  on  that 
day.  The  pigs  were  placed  in  a  wagon  by  themselves, 
and  the  train  started  in  due  time,  and  arrived  withoni 
accident,  and  in  due  time,  at  the  Railway  Company's 
premises  at  the  North  Wall,  Dublin.  The  plaintiff 
stated  that  the  piss  were  in  a  healthy  condition  at  the 
time  of  delivery.  There  was  no  evidence  of  overcrowd- 
ing. On  the  arrival  of  the  train  the  wagon  was  opened 
in  order  to  deliver  the  20  pigs  to  the  servants  of  the 
Steamboat  Company  who  were  to  convey  them  to 
Eneland,  when  two  of  the  (ugs  were  found  to  have 
died.  The  County  Court  Judge  on  this  state  of  facts 
gave  a  decree  to  the  plaintiff  for  £4,  with  £3  for  wit- 
ness's expenses ;  and  from  this  the  defendants  appealed. 

The  Maedermot,  Q.C.,  for  appellants. 

Stritch,  for  respondeat. 

May,  C.J.,  reversed  the  decree,  stating  that  the 
defendants  were  not  insurers  of  live  stook  as  of  goods, 
and  that  in  the  absenoe  of  proof  of  the  oanse  of  the 
death  <rf  the  pigs,  or  of  any  evidence  of  negligence,  they 
were  not  liable :  Blower  v.  Oreat  Western  Sailway  Co.,  L. 
B.  7  C.  F.  6S6 ;  Kendall  v.  London  iL-  South  Western  SaU- 
vay  Co.,  L.  R.  7  Ex.  373.* 

Solicitor  for  appellants :  J.  P.  Davys. 

Solicitor  for  respondent :  W.  R.  Fentim. 

COUNTY  COURT. 
(Before  B.  W.  Gamblb,  Q.G.) 
Atkihsoii  v.  Jbitbbs. 
Oct,  25, 26, 1882.-^rr«ar»o/iJen<  (/r.)  Act,  1882,  m. 
J,  13— Suspension  of  proceedings-^"  Antecedent  arrears," 
Section  13  of  the  Arrears  of  Rent  (/r.)  Act,  1882  (43 
^  46  Vic.,  c  47),  entdiUng  th«  Court  to  suspend  proceed- 
ings  for  the  recovery  of  rent,  or  for  the  recovery  of  a 
holding  for  nonpayment  on  account  of  the  rent  in  respect 
of  the  year  1881  and  antecedent  arrears,  does  not  apply 
tmless,  in  addition  to  rent  due  in  respect  of  1881,  arrears 
antecedent  to  1881  be  due,  and  be  suedfbrin  suchpro' 
uedings. 

Applications  (heard  at  Armagh)  to  stay  proceedings, 
nnder  45  Sc  46  Vic.,  c.  47,  s.  1 3.    The  drcamstanoes  are 
sufficiently  explained  in  the  judgment 
Mr.  Gallagher,  solicitor,  for  the  applicant. 
Mr.  Wm.  Atkinson,  for  the  landlora. 

Judgment  deferred, 

■  The  JunoB.— In  these  oases  civil  bill  prooesses  had 
been  brought  to  recover  rent  due  np  to  November,  1881. 

'  See  com.,  by  the  present  writer,  16  Ir.  L.  T.  223,  237.— 
£*  £i.  D,,  Ed.2 


Notices  in  form  "A"  had  been  served  npon  the  landlord 
of  an  intended  application  to  the  Land  Oommission 
nnder  the  Arteara  of  Bent  Aot.  Applications  have  also 
been  made  to  me,  tinder  section  13  of  that  Act,  to  stay  the 
proceedings  pending  the  deoision  of  the  Land  Commis- 
sion. The  question  is  not  directly  before  me  in  these 
oases,  whether  either  of  these  tenants  is  entitled  to 
have  any  of  his  arrears  paid  or  remitted  nnder  the  Aot. 
The  plaintiff  seeks  decrees  to  recover  the  two  gales  of 
rent  which  legally  accrued  due  on  May  Ist,  1881,  and 
November  let,  1881.  If  I  give  the  decrees  that  rent  may 
be  levied  immediately ;  bot  the  tenants  in  each  case 
having  paid  since  the  1st  May,  1881,  sums  amounting  to 
a  year's  rent,  they  now  contend  that,  nnder  the  Arrears 
of  Rent  Aot,  these  sums  should  be  applied  in  disoharga 
of  the  year's  rent  now  sned  for,  and  that  therefore  I 
should  stay  the  proceedings  until  the  Land  Commission 
have  decided  whether  the  rent  of  1881  is  to  be  presumed 
to  have  been  discharged  by  the  payments  made  daring 
that  year,  and  since.  When  the  laodloid  received  these 

Sayments  he,  as  a  matter  of  oourse,  applied  them  to  the 
ischarge  of  the  antecedent  arrears,  leaving  the  tenants 
clear  np  to  November,  1880.  He  says  that  the  rent  sued 
for  should  have  been  discharged  before  Christmas,  1881 ; 
and  that  it  would  be  a  great  injustioe  to  him  to  delay  his 
recovering  it,  when  there  will  be  another  year's  rent  due 
in  a  few  davs  which  he  has  not  yet  asked  for.  In  these 
two  cases  there  are  no  antecedent  arrears  due — that  is, 
in  the  words  of  the  statute,  no  arrears  antecedent  to 
1881.  The  words  of  the  13th  section  of  the  Arrears  of 
Rent  Aot,  as  I  construe  them,  save  me  from  difficulty 
in  these  two  oases ;  for  I  hold  that  unless  the  tenant,  at 
the  time  of  the  application  to  me,  owes  both  the  year's 
rent  of  1881  and  antecedent  arrears  section  13  does  not 
apply.  The  words  of  the  section,  omitting  technical 
and  unnecessary  words,  are  u  follows : — "  When  any 
proceedings  for  the  recovery  of  rent  of  a  holding,  or  for 
the  recovery  of  such  holding  for  nonpayment  of  rent  on 
account  of  the  rent  in  respect  of  the  year  1881,  and  an- 
tecedent arrears,  have  been  taken  and  are  pending,  the 
oonrt  shall,  if  the  provisions  of  section  1,  sub-section  'A,' 
have  been  complied  with,  on  snob  terms  as  the  ooart 
may  direct,  postpone  or  suspend  snob  proceedings."  It 
was  argued  before  me  that  the  words  "  and  antecedent 
arreara"  apply  only  to  ejectments,  and  not  to  proceed- 
ings for  the  recovery  of  rent.  If  snch  were  the  trao 
construction,  Iwould  be  obliged  in  another  case  to  stay 
proceedings  for  the  recovery  of  the  rent  of  1882,  although 
there  was  no  claim  either  for  the  rent  of  1881  or  for  an- 
tecedent arrears.  The  words  "  and  antecedent  arrears" 
could  not  graminatioally  be  limited  in  their  application 
to  the  case  of  proceedings  for  the  "recovery  of  the  hold- 
ing" without  carrying  with  them  the  prior  words  "on 
account  of  rent  in  respect  of  the  year  1881,"  and  each  a 
oonstmotion  woold  be  contrary  to  the  whole  intentions 
of  the  Act.  I,  therefore,  hold  that  to  these  two  cases, 
there  being  no  claim  for  auteoedent  arrears — that  is,  for 
arrears  auteoedent  to  1881 — section  13  does  not  apply, 
and  I  should  not  stay  proceedings.  The  other  case,  in 
which  there  is  a  small  sum  of  antecedent  arrears,  is  in  a 
different  position.  It  is,  therefore,  unneoessary  in  these 
two  cases  for  me  to  consider  whether  the  latter  part  of 
section  IS,  as  to  the  payment  or  the  presumed  pay  mentot 
the  rent  of  1881,  has  been  complied  with.  The  defend- 
ants, if  they  shonld  snooeed  before  the  Land  Commission, 
will  suffer  no  loss  by  the  payment  of  these  decrees ;  for 
the  money,  if  they  sncoeed,  will  then  be  applied  to  the 
discharge  of  the  rent  for  1882.  It  has,  also,  been  argued 
that  the  word  "  holding,"  to  which  the  Act  applies,  in- 
cludes all  holdings,  where  the  money  paid  was  applied  to 
the  arrears  of  ISSO,  bnt,  nnder  the  Act,  could  be  appro- 
priated to  1881,  and  section  1  of  the  Act  is  referred  to. 
But  section  1,  sub-section  (ft),  makes  it  one  of  the  neces- 
sary circumstances  that  antecedent  arrears  are  due.  I 
will,  however,  give  a  stay  of  execution  till  30th  Novem- 
ber if  a  half-year's  rent,  and  costs,  be  lodged  in  court. 

Orders  accordingly. 
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Atkinsok  v.  Kkrr  and  ASOfraxB. 


[Ck>.Ci. 


Atkinson  v.  Kbbb  anb  anothbb. 

Oct  26,  27,  1882.— Arrears  of  Rent  (/r.)  Ad,  1882, 
M.  I,  li-^Su^ension  of  proceedings— ^  Usual  day  ofpay- 
TMKt "  ofreiU — Deferred  payment— Ranging  Gale. 

Seetkm  I  {S)  of  the  Arrears  of  Rent  (/r,)  Act,  1882 
(45  ^  46  Vic.,  e.  47),  enacts  that  <Ul  payments  on  account 
<(f  rent  made  hyth»  tenant  to  the  landlord  in  or  subsequent 
to  1881,  but  before  Nov.  SO,  1882,  shall  be  deemed  to  haoe 
been  mada  on  account  of  the  rent  payable  tn  respect  of 
1881,  to  the  extent  to  toluch  the  rent  for  that  year  had  at 
the  time  of  such  payment  accrued  due,  provided  that  where 
itajq>ears  that,  according  to  the  ordinary  course  of  dealing 
between  the  landlord  and  tenant  of  a  holding,  the  rent  of 
such  holding  has  usually  been  paid  on  some  day  after  the 
day  on  whiA  it  became  legally  doe,  the  usual  day  of  pay- 
ment shall  be  deemed  to  be  the  time  at  which  the  rent 
aocrued  due.  In  construing  this  enactment,  and  applying 
the  latter  proviso,  the  usual  day  of  payment  by  each  par- 
ticular tenant  mutt  be  ascertained,  regardless  of  what  may 
be  usucd  on  the  estate ;  and  where  the  tenant,  not  paying 
ra/ularly,  has  no  such  usual  day,  all  that  can  be  done  is  to 
assume  mfavour  ofihe  tenant,  as  is  implied  m  the  previous 
part  of  the  enactment,  that  the  question  m  to  the  usual  day 
of  payment  is  not  to  be  influenced  by  the  nonpayment 
of  recent  years.  Jf  payments  were  previously  made 
r^fularly,  Vie  tenant  should  be  entitled  to  the  benefit  of  the 
prior  pari  of  the  enactment  The  last  douse, — that  tTie 
mual  day  of  payment  shall  be  deemed  to  be  the  time  at 
which  the  rent  aocrued  due,  —Jahen  in  connexion  with  the 
preceding  words,  must  be  considered,  not  as  a  definition  of 
what  should  be  deemed  the  usucU  day  of  payment,  but,  a$ 
defining  what  should  be  deemtd  the  time  at  which  the  rent 
accrued  due,  and  thus  to  declare  that  it  be  deemed  to  be, 
not  the  legal,  but,  the  usual  day  of  payment,  in  order  to 
put  a  UpiU  on  the  prior  part  of  the  clause. 

Where  a  process  too*  brought  to  recover  £14  14«.,  being 
'ii  18f.  balance  of  rent  to  November,  1880,  and  £1 1  16*. 
for  one  yearns  rent  to  November,  1881,  it  appeared  that 
the  tenant  had  made  payment*  of  £.6  on  Hay  38th,  emd 
£8  on  December  2ith,  1881.  Prior  to  the  aeeruing  ofihe 
present  arrear,  the  usual  tine  of  payment,  a  few  years 
since,  for  both  the  May  and  Novemiber  gales  was  between 
Nov.  1st  and  Christmas  each  year.  The  tenant  having 
appliedfor  a  suspension  of  the  proceedings,  under  section  13 
of  the  Arrears  of  Rent  Act,  1882 : 

Held,  that  the  May  and  November  gates  AotM  be 
deemed  to  have  aocrued  due  only  after Novanber  !•(;  that 
the  pca/ment  made  on  May  28(A,  1 881,  eould  not  be  appliei 
in  discharge  of  the  gale  which  fM  UgaBy  due  on  May  1«(, 
1881,  but  that  the  payment  made  on  December  24tA,  1881, 
should  be  applied  in  discharge  of  so  much  of  the  year's 
rent  which  leg<iOy  aocrued  due  on  November  1st,  1881, 
leaving  a  balance  of  £5  16s.  owing;  and  that  the  proceed- 
ings should  be  stayed,  on  the  terms  of  lodgment  in  court  of 
said  balance  and  costs. 

Applications  (heard  at  Armagh)  to  staj proceedings, 
under  45  &  46  Vic,  &  47,  s.  13.  The  circumstances 
are  sufficiently  explained  in  the  judgment. 

Judgment  deferred. 


The  JoDOB Baiveral  oases  are   now   standing  for 

jadgment  before  me,  in  whioh  the  qaestion  has  beea 
raised  whether  the  tenants  are  entitled  nnder  aeotion 
18  of  the  Arreaifl  Aot  to  have  prooeediogs  stayed,  and 
on  what  terms.  Some  oases  have  already  been  disposed 
of,  in  which  processes  have  been  brought  to  recover  the 
single  year's  rent  whioh  became  legally  due  on  let 
November,  1681,  and  not  for  antecedent  anears,  and  I 
have  held  that  the  18th  section  does  not  apply  to  snoh 
cases,  as  there  are  no  aoteoedeot  arrears  sued  for,  aa 
required  by  the  words  of  the  section.  Some  other  cases 
have  also  been  disposed  of,  in  which  ejectments  have 
been  brought  for  a  year  and  a  half's  rent,  due  np  to 
May,  1882.  In  the  caaes  sit  the  suit  of  Henry  B. 
Armstrong  in  whioh  the  same  rule  wonld  apply,  on  » 
year's  rent  having  been  paid  in  December,  1881  (which 
payment  the  Land  Commission,  in  any  case  otherwise 
within  the  provisions  of  section  1,  may,  by  the  aid  of 
of  sub-section  3  of  section  1,  apply  in  disdiarge  of  the 
year's  rent  n|)  to  November,  1881),  I  have  deemed  it 
fair  to  the  tenants,  on  the  terms  of  half  a  yesdt'a  rent 
and  costs  being  lodged  before  20th  November,  to  stay 
the  decrees  until  the  sessions  of  April,  1888.  As  the 
Land  Oommission  have  no  power  to  remit  the  half- 
year's  rent  due  May,  1882,  sued  for  in  these  ejectments, 
the  lodging  of  one  half-year's  rent  out  of  the  three  half- 
years'  rent  sued  for  oannot  affect  the  decision  of  tha 
Land  Commission  as  to  the  other  two  galas  np  to 
November,  1881 ;  and  as  to  them  the  prooeedings  are 
stayed  until  the  Laud  Commiasioo  have  time  to  decide. 
Bub-section  2  of  section  1  shows  that  it  was  intended 
that  the  decrees  shonld  go  in  this  court  for  the  sums 
legally  due,  because  it  gives  power  to  the  Land  Com- 
mission, when  they  have  determined  upon  the  tenants' 
rights,  to  set  aside  all  snoh  decrees  and  judgments.  It 
is  now  necessary  to  oonsider  the  third  class  of  oases 
where  prooeedings  are  pending  for  one  year's  rent  of 
1881,  and  antecedent  arrears. 

This  case  of  Atkinson  T.  Kerr  is  one  of  such.  It  ii  a 
process  for  £14  14b.,  being  £2  1 8s.,  balance  of  rent  to 
November,  1880,  and  £11  16s.  for  one  year's  rent  to 
November,  1881,  making  £14 148.  The  proceedings  are 
brought  for  the  rent  of  1881,  and  antecedent  arrears, 
and  are  pending.  The  tenant  olaims  under  section  IS 
to  have  them  stayed  until  he  obtains  from  the  Land 
Commission  the  iieneflt  of  the  Aot.  I  am  bound  under 
that  section  to  stay  them  upon  such  terms  and  ooodi- 
tioDS  as  shall  seem  just,  provided  that  the  provisions  of 
section  1,  sub-section  A.,  have  been  complied  with — 
that  is^  if  the  year's  rant  for  1881  has  been  paid  or 
satisfied.  It  has  not,  in  fact,  been  paid,  for  the  last 
payment  left  £2 18s.  of  the  rent  to  November,  1880,  still 
due ;  but  sub-section  8  of  section  1  provides  in  snbstanoe 
that  all  payments  made  in  the  year  1881,  or  subsequent 
to  that  year,  and  before  the  SOth  November,  1883; 
"  shall  be  deemed  to  have  been  paid  on  account  of  the 
gale  or  gales  of  rent  for  1881,  which  were  due  at  the 
time  of  the  respective  payments."  This  wonld  be  clear 
enough  if  the  section  stopped  there,  and  in  this  oaae  the 
two  payments  of  £6  on  the  28th  May,  1881,  and  £6  on 
December  24th,  1881,  shonld  bo  deemed  to  have  been 
made  on  acoount  of  the  rent  payable  in  respect  to  the  year 
1881  to  the  extent  to  whioh  it  was  then  due.  But  the 
next  clause,  known  as  the  "  hanging  gale  clause  " — that 
is,  the  last  clause  of  sub-section  8,  section  1 — oanses 
immense  difficulty.  It  seems  scaroely  capable  of  a 
strict  grammatical  oonstmetion,  and  must  only  be  con- 
strued, as  nearly  as  possible  in  each  case,  in  accordance 
with  the  general  intention  of  this  snb-seotion,  and  of 
the  Act  generally.  We  must  first  endeavour  to  ascertain 
to  what  cases  or  clsas  of  oases  it  is  intended  to  apply. 
Here  we  are  met  by  language  which,  upon  its  strict 
meaning,  wonld  apply  to  almost  every  tenant's  case. 
The  words  at  the  beginning  of  the  clause  are — "  Where 
the  rent  of  such  holding  has  nsnally  been  paid  upon 
some  day  after  the  day  on  which  it  became  legally  due," 
and  this  is  the  preface  to  the  clause,  upon  whioh  all  ths 
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teat  foUowa,  and  to  aoy  ordinwrjr  iDtellifienca  if  yoa  are 
Mked  the  qaeetion  in  what  oasea  is  the  rent  aanally  paid 
on  aome  day  after  it  ia  dne,  why,  it  is  id  every  case 
•zoept  one  in  a  thousand — in  every  oaae  except  where 
the  tenant  Ipaya  on  the  very  day  the  rent  ia  dne,  or 
before  it  is  dae,  becanae  in  every  other  ease  the  rent  is 
vanally  paid  on  aome  day  after  the  day  it  becomes  dae. 
Again,  the  qaeation  ia  not  what  li  nsnal  npon  the 
•atatn.  That  is  not  what  ia  referred  to^  bat  the  words 
of  the  Aot,  "  What  is  naaal  between  the  landlord  and 
the  tenant  of  the  holding."  And  then  it  goes  on  to  say, 
"  It  ia  the  rent  of  anoh  holding  that  ia  to  be  afFected  ; " 
and  thia  aeems  neoeasarily  to  rsqnire  each  oaae  to  be 
dealt  with  aeparatoly,  regardlesa  of  the  mle  of  the 
•atate.  Bot  the  next  diffionlty  ariaing  from  this  very 
•hadowy  and  inutistio  language  is,  to  lay  down  any 
tegular  mle  for  oaoh  partionlar  tenant  by  whiob  to 
•aoartain  what  is,  in  the  words  of  the  seotion,  "the 
«saal  day  of  payment ; "  and  we  are  boand  to  aaoertain 
what  is  the  usual  day  of  payment  in  each  case.  If  the 
question  was,  what  is  nsnal  on  the  estate?  it  wonld  be 
eaaily  aaoertained  on  most  estates ;  bat  when  yon  come 
to  what  ia  nsnal  with  a  tenant — with  eaoh  particular 
tenant — all  is  at  large;  and  I  observed  that  Mr. 
G'allagher  croas-examined  Mr.  Armatrong  and  continued 
to  ask  the  question,  was  there  any  nanal  day  td  pay- 
ment? and  the  tenante  were  puzzled,  for  the  man  who 
never  paya  regularly  has  no  "  usual  day ; "  and  yet,  on 
the  wording  of  the  section  you  cannot  go  on  what 
Is  usual  on  the  estate,  but  only  what  is  usual  with 
that  partlcalar  tenant.  Again,  in  vvy  many  oases 
we  have  standing  aizears  of  three  or  four  or  five 
years  or  mote,  and  then,  in  striotneaa  of  langoage, 
"the  nsnal  day  of  payment "  lor  suoh  tenante  is  four  or 
five  years  after  tne  rent  is  legally  dne.  Amid  this 
ambiguity  all  that  oan  be  done  is  to  assnoM  in  favour  of 
the  tenant,  as  is  implied  by  the  previons  part  of  sub- 
section 8  that  the  question  as  to  the  asnal  day  of  payment 
is  not  to  be  inflaeoced  by  the  nonpayment  of  recent 
yean ;  bnty  if  paymente  were  previonaly  regularly  made, 
then  the  tenant  should  be  entitled  to  the  prior  part  of 
sub-section  8.  Such  is  the  obaourity  oonoemiug  the 
meaning  of  "  usaal  day  of  payment,"  and  yet  the  whole 
pnrport  of  the  olause  depends  npon  ite  meaning.  When 
we  coma  to  the  end  of  the  olause,  the  wording  is  equally 
involved  and  equally  obeoure.  The  words  are  these — 
"  The  nsnal  day  of  payment  shall  be  deemed  to  be  the 
time  at  which  the  rent  acorned  due."  Taken  gramma- 
ticaUy  and  alone,  this  would  be  a  legal  and  arbitrary 
definition  of  what  was  to  be  consider^  the  *'  usual  day 
of  payment ; "  but  this  wonld  be  oontradiotory  to  the 
definition  of  the  "  nsnal  day  of  payment "  contained 
in  the  preceding  words — "  When  it  is  paid  on  some 
day  after  the  day  npon  which  it  becomes  due."  We 
are  absolutely  obliged  to  seek  tor  aome  other  explao  ation 
of  thia.  last  (danae.  It  mnat  be  taken,  then,  as  a  legal 
definition  of  what  is  to  be  considered  "  the  time  at  which 
the  tent  acomed  dne,"  and  thus  to.  declare  that,  for  the 
purpose  of  this  section,  the  time  at  whioh  the  rent 
acomed  dne  is  to  be  deemed  to  be,  not  the  legal,  but  the 
usual  day  of  payment,  in  otdet  to  put  a  limit  on  the 
prior  part  of  the  olanse.  The  tent  is  to  be  assumed  for 
the  purpose  of  the  ssotion  to  have  accrued  dne  not  on 
the  legal  day,  bat  only  on  the  "  nsual  day  of  payment," 
so  that  if  the  landlord,  through  an  indulgence  to  the 
tenant,  was  not  in  the  habit  of  asking  for  the  rent  for 
more  than  six  or  more  than  twelve  months  after  it 
Momed  dne  snoh  landlord  should  not  be  punished  by 
the  application  to  him  of  sub-section  8,  oompelliog  the 
application  of  money  reeeived  by  him  in  1881  to  the 
diaehaige  of  gales  of  rent  which  he  was  not  in  the  habit 
of  reoeiving  or  calling  for  until  six  months  or  twelve 
months  after  tiie  time  the  moneys  were  received  by  him 
in  1881.  The  proof  in  this  case  was  that  prior  to  the 
aooming  of  the  preseat  arrear,  a  few  years  nnoe,  the 
nsnal  time  of  paymeat  for  both  the  May  and  November 
gales  in  eaoh  year  was  between  1st  November  and  Ohribt- 


mss  of  the  same  year.  Therefore,  under  the  danse,  the 
two  gales  are  to  be  deemed  for  the  purpose  of  considering 
the  application  of  subsection  8,  to  accrue  doe  only  after 
Nov.  Ist.  It  follows  that  the  payment  of  £6  made  on 
May  28th,  1881,  cannot  be  applied  in  discharge  of  the 
gale  whioh  legally  fell  due  on  1st  May,  1881.  That 
gale  is  under  the  olause  only  to  be  deemed  to  have 
aoraned  on  or  subsequent  to  let  November,  such  being 
the  oanal  day  of  payment.  The  other  £6,  whioh  waa 
paid  on  the  24th  December,  1881,  will  be  applied  under 
Bub-aeotion  3  to  diacharge  so  far  the  year's  rent  of 
£11 16s.  whioh  legally  aocmed  dne  on  the  lat  of  Novem- 
ber, 1881.  Thia  will  leave  £6  168.  still  due,  and  under 
the  power  given  me  by  aeotion  18  when  ate^ng  proceed- 
inga,  to  impose  terma'and  oonditiona  which  I  believe 
just  to  both  parties,  I  shall  order  that  £6  168.  and  ooste 
should  be  lodged  in  oonrt  before  November  80th.  The 
rale  therefore  ia : — Stay  until  the  80th  November,  and  if 
£5  IBs.  with  the  costs  be  then  lodged,  a  farther  stay 
until  next  April  sessiooa.  The  rale  then  applied  is 
that  where  the  nsual  day  of  payment  is  six  or  twelve 
months  after  the  rent  becomes  legally  due,  then  the  gales 
of  rent  for  1881  shall  only  be  deemed  to  be  legally  due  ki 
such  nsnal  time  of  payment,  and,  therefore,  paymente 
made  in  1881  cannot,  under  the  prior  part  of  subsection 
8,  be  applied  absolutely  in  discharge  of  the  gales  of  1881, 
but  ouly  in  discharge  of  such  gales  as  are  to  be  deemed 
dne  at  the  usual  day  of  payment. 

The  ejeotment  in  the  case  of  S.  B.  Amutrong  y. 
0.  Lougkran  is  brought  for  one  and  a  half-year's  rent  up 
to  May,  1882,  at  £18  18s.  a  year,  making  £28  7s.,  the 
gale  days  being  Mav  and  November.  Until  the  last 
two  or  three  years  the  tenant  nsnally  paid  the  year's 
rentbetween  November  and  Christmas.  In  Ansnat,  1871, 
defendant  paid  £16,  and  in  April,  1872,  he  pMd  £8  18a. 
According  to  my  rnliog  the  £16  oaonot  be  credited 
against  the  rent  of  1881,  but  the  £3  18b.  may.  The 
defendant  since  this  action  was  brought  tendered 
£6  IDs.  6d.  to  make  up  a  half-year,  but  this  was  not 
enongh.  He  must  lodge  £16  to  make  up  with  the 
£8  16a  a  year's  rent,  and  most  lodge  the  costs.  The 
decree  will  therefore  be  etayed  nntil  the  1st  December 
for  this  lodgment,  and  it  the  amoant  be  lodged  then  • 
further  stay  till  April  sessions,  with  liberty  to  apply  for 
a  still  further  stay. 

In  the  case  of  H.  B.  Armarotig  v.  Jcom*  Oauieny  the 
yearly  rent  ia  £19  88.  4d.,  and  two  years'  rent  are  dne 
up  to  May,  1882.  On  December  SI,  one  year's  rent  was  ' 
paid,  and  this  mnst  be  credited  to  the  year  1881,  as 
the  usual  time  for  payment  for  the  year's  rent  was  after 
November,  and  both  gales  bad  acorned.  Defendant 
mnst  therefore  lodge  one  half-year's  rent,  £9 19s.  Sd.  and 
costs.    Like  stay  as  in  the  last  oasa 

The  yearly  rent  in  the  ease  of  ff.  B.  Arnutrcng  ▼. 
Margaret  JohntUm  was  proved  to  be  £7  2s.  6d.,  and  tbo 
amoant  dae  was  two  and  a  half-years'  tent  up  to  May, 
1882,  and  amonnted  to  the  snm  of  £17  16a.  One  year 
was  paid  on  Jnne  16tfa,  1881.  The  nsual  time  of 
payment  was  after  November,  and  payment  was  made 
in  the  same  manner  as  in  the  previous  case.  The 
amoant  paid  in  June,  1881,  cannot  be  applied  against 
rent  of  1881,  Defendant  might  be  obliged  to  lodge  one 
and  a  half-year'a  rent,  but  on  lodging  a  half-year's  rent 
and  ooate  in  ten  days,  and  another  half-year's  rent  on 
December  1st,  I  will  grant  the  name  atey  as  in  the 
previons  case. 

The  yearly  rent  in  the  case  of  B.  B.  Amarong  v. 
Thtmai  MaUon  was  shown  to  be  £20  16b.  6d.,  and  the 
anm  due  np  to  May,  1882,  £62  la.  Sd.  One  year's  rent 
waa  paid  on  March  7th,  1882.  This  is  to  be  applied  to 
rent  of  1881.  I  will  grant  stay  until  December  Isr,  and 
if  a  half-yeu's  rent  and  costs  be  lodged  on  that  date,  a 
further  stay  until  April  aessiona. 

Ortkn  accordingly. 

Solictors :  Meitn.  Atkintm,  Best,  Pcti,  Uimne,  and 
OaUagher. 
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(Beton  B.  R.  KaiK,  BarriBter*at-Law,  G.  B.  Batlt, 
Mid  J.  6.  Babbt,  Esqn.) 

BkbRrah  v.  Latodchb. 

May  2!2,  IB82.— Judicial  rent,  determination  of—lm.' 
prooementt— Tenant  from  year  to  year — Acceptance  of 
lease  prior  to  1870 — Imposition  of  rent  in  respect  of  in- 
creased vcUtie  beyond  yearly  value  of  improvement' loorks—* 
L.  L.  Aa,  1881,  «.  8  (9). 

Thit  acceptance,  by  a  tenant  from  year  to  year,  before 
1870,  ^  a  lease  of  tke  holcUng  for  twenty-one  years, 
eontabmg  the  tmud  covenants  to  keep  and  give  up  the 
premiss  in  repair,  precludes  the  tenant  from  being  entitled 
to  compensation,  under  the  Land  Act  of  1870,  for  im- 
jnrovemettts  pranously  made,  and  excludes  such  improve* 
•mends  from  Ike  prohUntion  to  have  rent  charged  in  respect 
of  them  contained  in  the  Land  Law  Act,  1681,  section  8 
(9) ;  but,  in  determining  what  would  be  a  fair  rent,  the 
court  is  at  liberty  to  consider,  having  regard  to  all  the 
circumstances  of  the  case,  whether  it  is  Just  and  fair  that 
any  and,  if  so,  what  deduction  should  be  made  from  the 
fuU-leOmg  value  of  the  lands,  in  respect  of  the  money 
expended  on  such  improvements,  no  correlative  obligation 
being  imposed  to  charge  the  highest  rent  upon  dU  that  the 
court  is  not  prohibited  frvm  putting  any  rent  upon,  but  the 
amount  of  the  rent  being  to  be  fixed  having  regard  to  the 
interest  of  the  landlord  and  tenant  respectively,  and  con- 
sidering all  the  drcwnstances  vf  the  case,  Adams  v« 
Dunseath,  16  Ir,  L,  T.  Rep,  £9,  discussed  and  applied. 

Application  to  determine  judicial  rent.  The  circnm- 
stance*  are  sufficiently  explained  in  the  judgment, 
delivered  as  follows  »>-. 

Mb.  Kaxb. — This  oaae  pteaentB  olronmBtanoeBof  seme 
diffioolty.  The  holding  oompriseB  144  aorea,  principally 
in  the  townland  of  Canstown,  but  a  small  portion,  about 
■  6  Irish  acres,  io  the  towoland  of  Harristown.  The  part 
in  the  townland  of  Dnnstown  seems  to  have  been  a 
peotleman's  plsoe,  with  what  was  a  lai^ge  thrsa-storied 
house,  with  the  offioes  suitable  to  a  geDtleman's  resi- 
deooe  upon  it,  and  was  let  in  the  year  1798  to  a  Mr, 
Brnntott,  under  a  lease  for  three  lives  or  forty-one  years, 
at  the  annual  rant  of  £169  Irish  currenoy,  equal  to  £156 
aterliog.  That  lease  expired  in  18S9,  and  the  place 
•eems  to  have  been  in  Mr.  Latonotae'a  hands  from  that 
year  until  1845,  when  it,  along  with  the  6  acres  in 
Harristown,  was  let  to  the  father  of  the  present  tenant, 
aaa  tenant  from  year  to  year,  at  a  rent  of  £186  lOs., 
which  was  reduced  in  1861  to  £180,  the  present  rent. 
About  the  same  year,  18S1,  the  tenant  expended  a  large 
anm  of  money,  apparently  about  £400,  in  re-roofing  the 
dwellinghonse,  and  converting  it  from  a  three  into  a 
two-stoned  house,  and  in  rebuilding  some  of  the  ont- 
offioes,  which  had  become  ruinous.  He  seems,  in 
addition  to  his  own  expenditure,  to  have  been  allowed 
£100  by  Mr.  Latonohe,  apparently  for  timber  and  slates. 
Upon  the  evidenoe,  and  on  inspection  of  the  buildings, 
ws  are  of  opinion  that  what  has  been  done  by  the 
tenant  were  not  mere  repairs,  but  are  to  be  considered 
as  permanent  buildings  within  the  exception  to  sec.  4, 
BuVsec.  a,  of  the  Act  of  1870 ;  so  that  the  tenant  would 
not  be  excluded  from  compensation  by  the  mere  lapse 
of  twenty  years  from  the  date  of  the  improvement. 
However,  in  the  year  1858  the  then  tenant,  the  father 
of  the  preaent  tenant,  ansepted  a  lease  of  the  holding, 
dated  the  24th  March,  1868,  for  twenty-one  years,  and 


oontaining  the  usual  oovenanta  to  keep  and  give  up  the 
premises  in  repair.  In  my  opinion,  we  are  bound  by 
the  decision  of  the  majority  of  the  Court  of  Appeal  ia 
Adcmt  V.  DvniMath,  16  Ir.  L.  T.  B«p.  59,  to  hold  that 
the  aooeptanoe  of  the  lease  destroyed  the  right  to 
oompensatjon  under  the  Act  of  1870  for  all  ImproTe. 
mentamade  beloie  its  date,  and  tharefonezelndad  such 
improvements  from  the  prohibition  to  haverentobatgsd 
in  respect  of  them  oontained  in  a.  8,  sub-sec.  9,  of  the 
Act  of  1881.  But,  to  adopt  the  words  of  the  Lord  Ohag. 
cellor,  in  Adams  v.  Dantaiik,  "It  should  be  observed 
that  though  the  absolute  prohibition  of  charging  rent 
oontaiaed  in  this  9th  8nb4eotion  is  .thus  UmitiBd,  it  In 
no  means  follows  that  rent  is  to  be  charged  on  sU 
outside  the  scope  of  the  prohibition.  That  is  a  matter 
for  the  Commissioners  in  the  exercise  of  their  discretion, 
and  having  regard  to  what  may  appear  to  them  to  be 
just  and  right."  In  my  opinion,  although  we,  in  this 
case,  do  not  come  under  the  prohibition  qootainsd  in 
sec.  8,  Bub-sec.  9,  we  are  not  under  a  correlative  obliga- 
tion to  charge  the  highest  rent  upon  all  we  are  not 
prohibited  from  putting  any  teat  upon.  We  are— by 
the  introduotory  part  of  aea  S-'to  Ax  a  fair  rent, 
•<  having  regard  to  the  interest  of  the  landlord  and 
tenant  respectively,  and  considering  all  the  oiroam- 
Btanoes  of  tibe  ease."  Bnrely,  one  of  the  dtoumstancea 
of  the  oase  to  be  taken  into  oonsidaration  is  datsnaiiniiig 
what  rent  is  "  fair,"  may  be  that  the  tenant  has  laid 
out  large  sums  of  money  in  improvements  for  which  he 
has  received  no  compensation  in  fact,  although  he  may, 
by  reason  of  the  supposed  compensation  by  the  taking 
of  the  lease,  have  lost  his  right  to  oonapensation  nndar 
the  Act  of  1870,  and  therefore  to  the  benefit  of  the 
absolute  exclusion  from  rent  under  aub-aeo.  9.  In  my 
opinion,  therefore,  we  are  at  liberty  to  consider,  havii^ 
regard  to  all  the  cironmstanoea  of  the  oaaa,  whether  it 
ia  just  and  fair  that  any  and,  if  so,  what  deduction 
should  be  made  from  the  preaent  full  lettiug  value  of 
the  lands,  in  respect  of  the  moneys  so  laid  out  in 
improvements  by  the  father  of  the  present  tenant 
These  buildings  are  the  only  improvements  of  impo> 
tance  in  this  case.  The  tenant,  during  the  continaanoe 
of  the  lease,  laid  ont  £40  in  repairs  to  the  house.  Bat, 
under  his  covenant  he  waa  bound  to  keep  it  in  repair, 
and  he  was  therefore  only  fulfilling  a  ie^  obligation, 
and  cannot  claim  for  the. money  so  laid  out  as  on  im. 
nrovementa.  The  only  imptovament  on  the  land  which 
IS  claimed  ia  the  atohbing  up  of  furaa  oat  of  ens  field 
and  the  partial  clearing  of  a  watetooaraa.  On  the  other 
hand,  the  tenant  haa  allowed  drains  which  were  made 
by  the  landlord  to  become  choked  up  aijd  useless,  and 
has  thereby  deteriorated  the  land  to  at  least  aa  great  an 
extent  as  he  has  improved  it.  The  land  haa  been  divided 
by  all  the  witnesses  into  three  claBses — some  very  good 
land,  fiome  upland  not  so  good,  and  acme  wet  bottom 
land.  Aa  to  the  valuationa  of  the  -  witneaaas,  tbete 
is  a  great  discMpaney,  and  only  two  senn  to  have  come 
naar  the  mark.  Mr.  Fitapatriok'a  eatimala  waa  £108 
IBs.,  or  £116,  including  the  bnildingg ;  Mr.  DiUon's  was 
£96  6s.,  with  £10  for  buildings.  For  the  landloid. 
Joseph  Milne  and  Philip  Grierson  valued  the  holding  at 
£169  8s.,  and  £190  2s.  4d.  respectively.  In  our  opinion, 
the  valuations  for  the  tenaut  are  tc«>  low,  and  for  the 
landlord  too  high.  Upon  the  evidenoe  in  court,  and 
our  own  inspection  of  the  holding,  we  are  of  opinion 
that  the  present  rent  of  £130  is  not  only  a  fair  bote 
moderate  rent.  We,  however,  do  not  think  we  ought  to 
increase  it,  and  thereibra  declare  it  to  be  the  jadiaitl 
rent.  We  were  asked  by  Mr.  Wright  to  oonaider  whether 
there  should  not  be  an  increase  iaataad  of  a  deeraaaa in 
this  oaae ;  but  then  we  have  a  notice  to  fix  the  valoe  of 
the  tenancy.  Mr.  Dillon  thought  it  would  be  worth 
about  £1,000  at  his  valuation,  and  Mr.  arieiaon  £1,300 
at  the  present  rent,  but  we  think  £600  to  be  about  the 
fair  value  of  the  tenancy  at  the  present  renl^  and  ws 
therefore  fix  it  at  that  sum. 

Order  according^. 
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HIGH  COURT  OF  JUSTICE. 
(lUBBira  BENCH  DIVISIOIT. 

Beporttd  by  S.  N.  Elbihoton,  Barrister-at-Lair. 

(Before  Mat,  G.J.,  and  Lavion,  J.) 

Hamilton  v.  Maouibb. 

KoT.  34,  Ifm.— Arrears  of  Rent  Act,  1882,  u.  I  (3), 
IS— Siupennon  of  proceedings — "  Antecedent  arrears  " — 
Receipt  for  rent  due  in  1880— ^Appropriation  of  paymtnt 
to  rent  due  m  1881. 

Seetim  Mofthe  Arrears  of  Rent  Ad,  1882,  enabling 
&»  Court  to  suepend  proceedings  for  ihe  recovery  of  a 
hMmg  for  non-payment  of  rent  in  respect  of  the  year 
1881  and  antecedent  arrears,  does  not  apply,  unless,  in 
addition  to  rent  due  in  respect  of\88\,  arrears  antecedent 
to  1881  be  due  and  sued  for  in  such  proceedings, 

Whert,  on  a  motion  to  slay  proceedings  in  an  action  to 
recover  land  for  non-payment  of  rpnt  due  in  1881,  and 
1882,  it  appeared  that  a  receipt  had  been  given  for  a  half- 
yeor't  rent,  up  to  November,  1880,  and  it  was  contended 
that,  by  virtue  of  section  I  (3),  this  payment  should  be 
appropriated  to  the  rent  accrued  due  in  I88I : 

Held,  that  the  application  could  not  be  sustained,  teiihin 
Ae  provisioni  of  section  13. 

Application  to  st<nr  prooeedingt. — From  the  affidavit 
of  Jane  Ma^piire  (wife  of  the  tenant,  who  was  in 
America)  it  appeared  that  in  August,  1882,  she  was 
served  with  toe  oopj  of  a  writ  of  summons  for  the 
recovery  of  land  (for  non-payment  of  one  year's  rent 
due  in  1881,  and  half  a  year's  rent  due  in  1882) 
situated  in  the  parish  of  Holmpatrick,  county  of 
Dnblin.  Upon  the  4th  of  November,  1881,  she  was 
applied  to  by  the  agent  of  the  pluntiff  for  a  sum  of 
£13  9s.  3d.,  being  half  a  year's  rent  of  the  lands,  and 
■he  got  a  receipt  in  the  following  terms : — 

"Received  from  Hugh  Magnire  the  sum  of  £13  9s. 
Sd.,  being  half  •  year's  rent  due  to  Ion  Trant  Hamilton, 
out  of  his  holding,  ending  Nov.,  1880  (Eighty). 

"Dated  Nov.  4,  1881.^ 

Upon  the  I  St  day  of  November,  1882,  she  tendered 
to  the  agent  £12  13s.,  another  h^-year's  rent,  which 
he  refused  to  accept,  and  wluoh  was  now  lodged  in 
court. 

/SUonmm,  for  defendant,  contended  that  the  payment 
of  the  sum  of  £13  98.  3d.  satisfied  half  a  year  s  rent 
due  in  the  year  1881,  and  that  the  sum  of  £12  13s. 
lodged  in  court  satisfied  the  other  half-year's  rent,  also 
due  in  1681.  These  payments,  therefore,  being  appro- 
priated to  the  year  1881,  cleared  up  the  rent  of  that 
Tear,  and  caused  half  a  year's  antecedent  arrears,  due 
in  1880.  It  was  true  the  writ  of  summons  is  not 
endorsed  for  any  antecedent  arrears,  but  this  form  of 
the  action  cannot  prevent  the  tenant  from  obtaining 
the  benefit  of  the  Act  if,  by  virtue  of  section  1,  aub- 
ieeticm  S,  his  payment  in  November,  1881,  was  now  to 
be  iwarded  as  a  payment  for  the  year  1881. 

[Mat,  C.J.— .Before  the  action  was  brought  bad  not 
the  rent  due  in  1680,  been  paid?] 
Yes,  according  to  the  receipt;  oat  w«  contend  that, 
by  virtue  of  the  Arrears  of  Rent  Act,  the  sum  paid  in 
llovember,  1881,  is  applicable  to  the  half-year  due  in 
1681,  notwithstanding  the  form  of  the  receipt. 

[Mat,  C.J.-^lthougb  it  is  for  rent  due  in  1880?] 
-Tea;  otherwise  s.  1,  sub-s.  3,  has  no  meaning — ^pro- 
viding that  all  payments  on  account  of  rent  made  in 


the  year  1881  shall  be  deemed  to  be  made  on  acconnt 
of  the  year  1881,  so  far  as  the  rent  of  that  year  bad 
then  accrued  due. 

[May,  C.J Does  not  the  section  say  that  the  action 

must  be  brought  for  rent  and  antecedent  arrears?] 
Yes;  but  the  form  of  this  action  can  make  no  diffi> 
culty  if  s.  I,  sub-s.  3,  regulates  the  appropriation  of 
the  payment. 

[May,  C.J — ^Was  not  the  action  brought  for  rent 
due  in  1881  ?] 

Yes;  but  'they  cannot  evade  the  third  sub-section, 
which  entitles  the  tenant  to  the  privilege  we  chum. 
Therefore,  although  the  receipt  was  given  m  1880,  it  is 
to  be  looked  upon  as  a  payment  in  1881.  The  point 
does  not  appear  to  have  been  actually  decided  in  the 
superior  courts,  but  there  is  a  decision — Atkinson  v. 
Jeffers,  before  the  Chairman  of  Armagh,  19  Ir.  L.  T. 
T.  Rep.  99 — which  is  against  our  contention ;  bnt  the 
county  court  judge  did  not  deal  with  the  third  sob< 
section  of  the  first  section  of  the  Act.  We  have,  by 
virtue  of  s.  1,  sub-s.  3,  and  the  lodgment  in  court,  dis- 
charged the  rent  of  1881.  There  is  thus  half  a  year's 
rent  due  to  the  landlord  before  1881. 

[May,  C.J How  can  this  be?    The  tenant  has 

5 aid  the  rent,  and  a  receipt  has  been  given.^ 
'hen  the  third  sub-section  is  unmeaning  if  this  form 
of  receipt  is  to  prevaiL 

May,  a.J. — We  sh»ll  make  no  rule.    It  we  are  wrong 
oar  jndgment  oan  be  revised  on  appeaL 

■  Order  accordingly. 

Solicitor  for  defendant:  P.  M'Gough. 


Cbosthwaitb  v.  Smrr. 

Nov.  8, 1883. — Ftea-Ung— Statement  of  claim  mtroduc 
ing  new  causes  of  actio  t— Amendment — 0.  XXVI.,  r.  1. 

The  plaintiff,  m  an  ocfion  to  reeover  landfbr  non« 
payment  of  rent,  having  delivered  a  statement  of  claim  for 
a  larger  sum  than  urns  claimed  by  the  lerit  of  summon»y 
and  for  mesne  rates  which  had  not  been  included  therein : 

Held,  that  the  statement  of  claim  was  irregular,  and 
should  be  ametided. 

Motion,  on  behalf  of  the  defendant,  under  O.  XXVI., 
r.  1,  that  the  plaintiffs  statement  of  claim  should  be 
set  aside  upon  the  grounds  that  it  departed  and  varied 
from  the  writ  of  summons,  by  introducing  new  causes 
of  action  not  claimed  therein,  and  also  a  claim  for  a 
larger  sum  as  due  by  defendant  to  plaintiff  than  was 
claimed  by  the  writ,  and  a  claim  for  arrears  of  rent 
that  had  occurred  between  periods  different  from  those 
alleged  in  the  writ 

The  writ  of  summons,  which  was  in  the  ordinary 
form  directed  by  O.  L,  r.  2  a,  set  forth  that  the  plaintiff 
sought  to  recover  from  the  defendant,  Samuel  Smith,  an 
executor  of  Wm.  Smith,  possession  of  the  lands  situated 
in  Monkstown,  comprising  13a.  I r.  21  p.,  known  as  the 
lands  of  Kilnagosh,  for  non-payment  of  rent — viz.,  eight 
years'  rent  from  the  Ut  of  Nov.,  1873,  to  the  Ist  Nov., 
1881,  at  £35  a  year— in  all  £280.  The  defendant  had 
paid  upon  account  £  1 75.  There  was  no  claim  for  rent 
or  mesne  profits  in  the  writ.  The  statement  of  claim 
alleged  that  Thomas  M.  Csrew  had  let  to  William 
Smith  the  afi>resaid  lands,  he  (Smith)  to  pay  £35  b 
year,  in  half-yearly  payments,  upon  the  1st  May  and 
1st  Nov.,  in  1857.  Thomas  M.  Carew  died,  and  his 
estate  became  vested  in  Laurence  Carew,  and  the  in- 
terest in  the  lessor  vested  in  plaintiff.    In  1877  WiU 
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Kam  Smith  died,  having  by  his  will  nominated  the 
defeadant  executor.  The  plaintifE  claimed  the  afore- 
said lands,  £182  arrears  of  rent  up  to  1st  May,  1882, 
money  due  for  use  and  occupation  from  the  Ist  of 
May,  1S82,  to  the  day  of  plaintiff  rec^ving  posaession 
thereof.  The  venue  was  Uid  in  Wicklow;  and  the 
defendant  likewise  sought  to  change  it  to  Dublin. 

A.  W.  Samuels,  for  defendant,  in  support  of  the 
motion. — ^The  writ  was  of  the  ordinary  form  used  in 
actions  to  recover  land  for  non-payment  of  rent,  and 
the  statement  of  claim  is  informal,  as  claiming  under 
new  causes  of  action — ^namely,  for  rent  and  mesne 
profits,  not  set  forth  in  the  writ  of  summons.  The 
statement  of  claim  cannot  proceed  upon  grounds  which 
are  not  embodied  in  the  writ  of  summons :  Moore  v. 
AllweU*  15  Ir.  L.  T.  Rep.  54,  8  1+  B.  (Ir.)  245.  A 
year's  rent  (£35)  had  been  paid  into  court,  covering 
the  rent  due  to  1st  Nov.,  1881,  but  in  the  statement  oi 
olaim  there  was  a  charge  for  rent  accruing  due  upon 
the  1st  of  May,  1862.  This  is  a  completely  new  cans* 
of  action. 

W.  Kenny,  contra,  admitted  that  the  statement  of 
claim  was  for  a  sum  slightly  in  excess  of  that  charged 
in  the  writ  of  summons,  but  the  defendant  could  not 
be  embarrassed  because  the  writ  of  summons  was 
correct. 

A.  W.  Samuel* ^The  claim  for  the  half-year's  rent 

due  in  1882  ought  to  be  struck  out  from  the  statement 
of  claim,  also  the  Claim  for  mesne  rates. 

The  CocBi  made  an  order  that  the  plaintiff  should, 
wiUiin  a  week,  amend  the  statement  of  ol^m,  as  be 
might  be  advised  ;  also  that  the  writ  of  sammons  he 
amended  by  ohanging  the  venue  to  Dnblio ;  the  coats 
ol  the  motion  to  be  oosts  in  the  caase. 

Solicitor  for  plaintiff:  J.  P.  Kavanagh. 
.   Solicitor  for  defendant:  Arthur  Samuels. 


Patton  v.  Coote. 
Nov.  10,  1882. — Pleading — Amendmeia — Partxe*  — 
Marriage  of  female  defendant  before  statement  ofdefenu 
delioered—0.  XLIX.,  r.  4. 

Motion,  on  behalf  of  the  plaintiff,  for  an  order  that 

the  pleadings  be  amended The  writ  of  summons  in 

ail  action  for  debt  was  issued  against  the  defendant 
Coote  in  June,  1882.  In  August  the  statement  of 
claim  was  delivered,  and  on  the  25th  of  October  the 
statement  of  defence  was  delivered.  The  defence  was 
drawn  in  August,  in  the  sole  name  of  the  defendant, 
then  an  unmarried  lady.  The  vacation  intervened,  and 
in  the  meantime  the  lady  married  Mr.  James  C.  Wolfe, 
and  the  object  of  the  present  application  was  to  obtain 
from  the  court  permission  to  male  the  required  amend- 
ment in  the  pleadings  to  meet  the  change  of  circum- 
stances in  the  case  bjr  reason  of  the  aforesaid  marriage, 
and  the  necessity  of  including  in  the  action  the  husband 
as  co-defendant. 

J.  H.  Moore,  in  support  of  the  application. 

[Mat,  CmI.,  suggested  that  a  summons  should  be 
served  upon  the  opposite  party.  Titis  was  the  nsual 
eoune.] 

The  difficulty  in  the  present  case  has  been  removed  by 
«  notice  served  by  the .  defendant  on  Uie  pUintiff  in 
these  terms : — The  statement  of  defence  having  been 
inadvertently  delivered  subsequent  to  the  marriage  of 

*  ■  — 

•  ♦  Followed  in  Irtrin  v,  FiUm,  16  Ir.  L.  T.  Kep.  96.  As  to 
where  lesvo  will  be  given  to  add  a  new-claim,  see  fFajktMd  v. 
KoiriMH  W  »..24  i  AtUhm^  v.  JPercival,  ib.  96.— [E..N.  B.,  Ed.} 


defendant,  she  was  willing  to  withdraw,  but  owing  to 
the  defendant's  marriage  it  would  become  necessary 
that  the  statement  of  claim  should  be  amended  as  w^ 
as  the  defence ;  and  the  defendant,  for  the  purpose  of 
avoiding  costs,  was  willing  to  make  the  amendment 
He  cited  Seear  v.  Lawton,  W.  K.  1880,  p.  189.* 

The  OerBi  made  at)  order  to  amend  the  pleadioi!« 
aooordingly,  the  prooeisdings  to  be  continoaii  in  the 
names  of  the  added  parties,  and  the  statement  of  daiai 
also  to  be  amended. 

Solicitor  for  plaintiff;  W.Moore. 
Solicitor  for  defendant :   W.  Hardy. 


JBXOJIBQUSR  DIVISION. 

Report^  hy  Hams  An^mit,  Barrister-at-Law. 

(Before  Palles,  C.B.,  and  Fitzgerald,  B.) 

WlUON   V.  COKKOIXT. 

June  80,  1882.— .iVacttcs — Transfer  of  actum  to 
Chancery  Division — Action  for  rent — Counter-elabn  to  set 
asHt  lease — Jud.  Act,  s.  36  (5) — 0.  11.,  r.  3. 

Where  a  plaintiff  claimed  for  rent  due  under  a  leant, 
and  the  defendant,  admitting  the  lease  and  the  rent  beiag 
due,  counter-claimed  damage*  for  non-performance  of  an 
agreement  and  that  the  lease  should  be  set  aside,  on  the 
application  of  the  plaintiff  the  adiou  voas  transferred  to 
the  Chancery  Division. 

Motion  to  strike  out  the  alternative  counter-chum  of 
the  defendant,  or  that  the  action  be  transferred  to  the 
Chancery  Division.  The  action  was  for  £81),  two 
years'  rent.  The  statement  of  cUum  alleged  that  by 
lease  bearing  date  23rd  May,  1880,  the  plaintiff  let  the 
lands  of  BaUinagappa,  in  the  connty  of  Kildare,  to  the 
defendant,  who  was  then  in  possession  of  the  same, 
from  the  25th  March  then  last,  at  the  yearly  rent  of 
£40.  The  defendant  occupied  and  used  the  same,  but 
paid  no  rent  on  the  covenant  in  said  lease  contained. 
The  statement  of  defence  admitted  the  lease,  and  that 
^80  would  be  due  on  foot  of  same  except  for  the 
matters  hereinafler  mentioned.  The  defendant  tben^ 
by  way  of  counter-claim,  alleged  that  in  April,  18N0, 
she  was  in  oceapation  of  tfa«  said  lands  and  some 
24  acres  of  other  lands,  and  the  phiintiff  thus  agreed 
to  give  her  a  lease  of  the  lands  comprised  in  the  lease, 
and  pay  her  £70  in  cash,  and  expend  £140  in  building 
a  dwelling-house  for  her,  if  she  would  give  np  the  said 
other  lands.  In  part  performance  the  defendant  gave  ap 
possession  of  the  said  24  acres,  and  plaintiff  paid  the  £70 
and  executed  the  lease^  but  neglected  and  refused  to 
expend  the  £140  as  aforesaid,  which  som  the  defendant 
accordingly  counter-claimed.  By  way  of  altematin 
counter-claim  the  defendant  alleged  she  was  aa 
ignorant  and  weak-minded  woman,  and  at  the  time 
when  she  made  the  said  agreement  acted  without 
professional  advice  or  assistance,  and  was  ignorant  of 
the  fact  of  wiiich  plaintiff  was  well  aware,  tluit  he  had 
no  power  to  make  said  lease.  That  he  took  advantage 
of  her  as  aforesaid,  and  thereby  iuduced  her  to  execute 
on  April  20,  18S0,  a  surrender  of  all  the  lands  in  her 
possession,  and  on  May  23,  1880,  the  said  lease.  She 
was  ignorant  of  the  value  of  the  lands  surrendered,  and 
of  the  fact  which  the  plaintiff  w^  knew,  that  she  had 
no  power  to  make  such  surrender.  Ibe  defadast 
claimed  that  the  said  agreement,  surrender,  and  lease 
should  be  set  aside  as  fraudulent  and  .void,  upon  such 

*  See  s.  c,  16  Ch.  Div.  426, 16  *».  121.r-lE.  N.  a,  Ei.}    • 
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terms  u  to  ,the  court  shall  seem  fit  It  appeared 
probable  that  the  defendant  was  onlj  guardian  of  her 
children,  who  were  minors,  and  who  had  the  real  right 
to  occupy  the  lands. 

H.  B.  Leech  in  support  of  motion Here  there  are  in 

reality  three  actions,  and  the  last  is  an  equity  suit.  The 
lattor,  then,  should  be  excluded  from  this  action  under 
O.  XXXL,  r.  9,  and  Sch.  r.  22:  Quiu  t.  Hesdon,  13 
Ir.  L.  T.  Rep.  12;  Naylor  v.  Farrer,  26  W.  R.  809; 
tfichoUon  t.  Jaduoa,  W.  N.  1876,  38.  The  defences 
setting  up  two  inoonsiBtent  states  of  facts  would 
puzzle  and  confuse  a  jury.  If,  however,  this  court  will 
try  the  case  without  a  jury,  we  are  content.  The 
ultemative  counter-claim  is,  by  Judicature  Act,  s.  36  (5), 
assigned  to  the  Chancery  Division,  being  an  action  for 
the  setting  aside  and  cancellation  of  deeds ;  it  should, 
therefore,  oe  transferred  there,  JudicaureAct,  s.  37  (2). 
There  will  have  to  be  a  settling  of  deeds,  which  would 
be  inconvenient  in  this  court :  HiUman  v.  MayltetB,  1 
Ex.  D.  182 ;  Padvnck  t.  Scott,  2  Cb.  D.  736,  745. 

A.  Uobntt,  contra.— All  these  facts  form  but  one 
transaction,  and  should  be  tried  together.  The  real 
defence  is  the  second  counter-claim,  which  is  placed 
second  onlv  for  convenience  of  pleading.  There  need 
be  no  setthng  of  deeds,  for,  if  the  deed  of  sarrender  be 
t«t  aside,  the  lease  surrendered  will  be  set  up.  He 
cited  MoOyn  v.  We»t  Mostyn  Coal  Co.,  1  C.  P.  D.  145 ; 
Storey  v.  WaddU,  4  Q.  B.  D.  289 ;  Heap  v.  M arris,  2 
Q.  B.  D.  630 ;  JucC  Act,  s.  27  (7). 

Fallbs,  O.B. — ^I  have  some  hesitatioD  in  making  this 
order,  bat  as  my  brother  Fitzgerald  has  formed  a 
strong  opinion,  I  shall  not  dissent.  No  donbt,  if  ever 
there  was  a  case  for  a  transfer,  it  is  this.  The  original 
elaim  is  admitted  io  the  defenoe,  and  the  coantv 
elaim  raised  is  equitable.  As  a  general  mle,  saoh  a 
•iMe  sbonld  be  transferred  to  the  Ohanoery  Division, 
espeoiaUy  as  deeds  may  have  to  be  exeoated.  The 
change  oan  only  be  made  with  the  oonaent  of  the  liurd 
Ohanoellor,  which  is  obtained  through  his  secretary. 
Sabject  to  obtaining  his  consent  we  made  an  order  for 
transfer ;  costs  to  be  costs  in  the  oanse.  The  donbt 
raised  by  James,  L.J.,  In  Storey  v.  Waddle  does  not  arise. 
The  children  are  not  here,  and  possibly,  the  real  qnes- 
tion  may  be  between  parties  not  now  before  the  conrt. 

FiTzoiBALD,  B. — There  is  no  qnestion  of  fact  to  be 
tried. «s  defendant  admits  the  lease ;  the  action  is  -then 
■nbstantiftlly  an  equity  suit. 

Ordtr  ttceordingly.* 


'    Cirr  AND  COCHTY  BorLDINQ  SOCIBTT  V.  EtATESr 

June  SO,  1882. — Practice— JUemorandum  of  AfptaT' 
(mce-~Addrem  for  Service — FicHHou*  Addrtm—Stale' 
ment  of  Claim— SubsHludon  of  Service  of—0.  XL,  r.  1 — 
Sch.  r.  16. 

After  Hrvice  of  a  terit  of  tummont,  (he  defendant  en- 
tered an  appearartce,  giving  an  address  at  which,  on  sub- 
^uently  proceeding  to  serve  a  statement  of  claim,  it  was 
found  he  did  not  reside,  the  house  being  unoccupied.  It 
was  stated  that  he  had  gone  to  America,  but  that  his  wife, 
tesiding  in  Dublin,  was  in  communication  wiA  hiin.  On 
motion  to  set  aside  the  appearance,  or  for  leave  to  substitute 
service  of  the  statement  of  elaim : 

Leave  to  substitute  service  was  given,  bjf  posting  a  copy 
qfthe  statement  of  claim  an  the  unoccupied  house,  and 
terring  the  wife  in  person. 

'  •  Sed  vide  Karl  of  Ranfurlv  v.  Dickson,  16  Ir.  L.  T.  &  8.  J. 
10e.-(B.  M.  B.,  E,^.} 


Motion  to  substitute  service  of  the  statement  of 
claim  on  the  wife  of  the  defendant  or  to  set  aside  his 
appearance.  The  action  was  brought  to  recover  pos- 
session of  certain  premises  mortgaged  by  defendant  to 
plaintiffs.  The  writ  of  snmraons  was  served  on 
defendant  at  the  Convent,  St.  Laurence's-place,  Dublin, 
on  May  3,  1882;  and  he  entered  an  appearance  in 
person  on  May  10,  giving  as  his  address  34  Glengariffe- 
parade.  An  affidavit  of  the  law  messenger  of  plaintiffs' 
solicitor  stated  that  on  May  25  he  went  to  said  address 
to  deliver  a  copy  of  the  statement  of  claim,  but  he 
found  the  said  house  unoccupied,  and  thereupon  he  left 
a  copy  in  the  letter-box.  He  believed  that  since  the 
said  delivery  of  the  statement  of  claim  defendant  had 
gone  to  America,  that  his  wife  resided  at  1 1 6  Upper 
Dorset-street,  and  that  she  was  in  communication  with 
the  defendant. 

Teeting,  in  support  of  the  motion. — ^The  statement  of 
claim  was  delivered  at  the  address  given  by  defendant 
vrithin  a  reasonable  time — a  fortnight^^after  his 
appearance.  He  was  not  there;  so  we  are  entitled  to 
have  that  appearance  set  aside  as  fictitious :  Sch.  r.  15. 
The  power  given  under  that  rule  existed  under  the  C. 
L.  P.  Act :  Hichy  v.  Crawford,  2  Ir.  L.  T.  353,  L  R.  2 
C.  L.  434.  In  the  alternative,  we  ask  for  leave  to 
substitute  service  on  the  wife. 

The  CocBir  made  an  order  giving  leave  to  substitute 
service  l^  pasting  a  copy  of  the  statement  of  claim  at 
84  Oleogariffa-parade,  and  serving  the  wife  in  person  at 
116  Upper  Dorset-street. 

Solicitor  for  the  plaintiffi :  J.  Thornton. 


(Before  FiTzaaBA.i,D  and  Dowsb,  BB.) 
Cooiu,A.ir  V.  Woods  and  othbrs. 

Feb.  24, 1882 Lunatic — Justices'  warrant  to  commit — 

Printed  form  of,  with  blanks  to  be  filled  in.— Neglect  to 
insert — Removal  of  lunatic  to  district  asylum—Certificate 
of  medical  officer — Incorporation  ofinAe  warrant— 
SO  ^  31  Fte.,  c.  118,  s.  10. 

Where  the  blanks  in  a  printed  form  of  a  warrant  to 
commit  a  dangerous  lunatic  to  the  citriricf  asylum,  under . 
SO  ^  31  Vic,  c.  1 18,  were  not  filed  in  with  statements  that_ 
the  magistrates  called  m  the  assistance  of  a  proper  medical 
officer,  and  that  he  gave  a  proper  medical  certificate,  the 
warrant  was  field  void.  A  medical  certificate,  described 
in  the  warrant  as  '^annexed,"  but  not  identified  in  any 
way  by  the  reference  as  one  which  was  before  the  magisi 
trates  previous  to  the  signing  of  the  warranX,  cannot 
be  taken  as  incorporated  therewith  for  the  purpose  ofmp- 
plying  defects  therein  not  of  form  but  ofsubaianoe.  The 
medical  custodian  of  the  lunatic,  aeting  and  justifying 
under  such  warrant,  is  equally  liable  wUh  the  magistrate* 
to  an  action  for  false  imprisonment. 

Demurrers. — The  plaintiff,  a  fanner  of  the  KingV 
County,  sought  to  recover  £500  damages  for  assault 
and  false  imprisonment,  and  the  statement  of  clains 
alleged  that  W.  Woods  and  Molloy  (Justices  of  the 
Peace)  maliciously,  and  without  reasonable  or  pro- 
bable cause,  ordered  the  plaintiff  to  be  imprisoned  and 
brought  before  them  as  justices  of  the  peace,  and  then 
caused  him  to  be  conveyed  to  Maryborough  Lunatic 
Asylum,  and  there  detained  in  custody  for  twenty-eight 
days.  Another  paragraph  alleged  that  Hatohell,  tha: 
other  defendant,  as  resident  medical  superintendent  of 
the  said  asylum,  without  any  authority  or  juiiadictioa 


Digitized  by 


Google 


ibe^ 


THE  IRISH  LAW  TIMES  REPOKTS; 


Ex.] 


CooHLAN  0.  Woods  akd  OrdsM— The  Qnsiw  ».  Bbikn. 


[CiB.a 


in  that  behklf^'in' conjunction  with  Wooidsund  Mollfty, 
kept  him  imprisoned  in  said  asyinm.  Ttie  magistrates, 
in  a  special  defence,  alleged  that  the  wife  of  tlk« 
{(ffdotiff '  ha-ving  made  a  coniplaint  on  oath  and  in 
writing  before  the  said  Mbll'oy,  us  a  jostice  of  the  peace; 
that  the  plaintiff  had  assaulted  her,  and  she  believed 
him  to  'be  of  unsound  mind,  the  said  Molloj  issned  a 
warrant  for  his  arrrat,  by  yirtne  of  which  he  was  arrested 
and  brought  before  the  said  justices  at  Partohstown ; 
and  it  appearing  to  them  that  ne  had  been  apprebended 
under  circamstances  denoting  a  derangement  of  intellect, 
and  a  purpose  bf  committing  an  indictable  crime,  they, 
the  defendants,  called  to  theit-  assistance  Thomas  Woods, 
being  the  mecKcal  officer  of  the  dispensary  district  in 
which  they,  the  said  justices  of  the  peace,  were  to  exa- 
mine the  plaintiff ;  and  the  said  Thomas  Woods  there 
and  then  examined  him,  and  certified  under  his  hand  to 
the  stud  justices  that  he  was  a  dangerous  lunatic,  and  a 
fit  subject  for  speedy  admission  into  the  asylum,  under 
the  provisions  of  30  &  SI  Vic,  c.  118,  ».  10 ;  and  there' 
ttpoh  the  Said  justices,  acting  in  the  execution  of  tlteiif 
office  hoAajfide,  by  warrant  directed  the  plaintiff  to  be  p«t 
in  the  asylum,  which  was  accordingly  dott^^wblch  were 
the  acts  complained  of.  The  defence  of  Hatdhell  wte 
substantially  the  same,  as  he  justified  under  th«  warrant 
To  those  defences  the  plaintiff  demurred  separately,  on 
the  ground  that  the  warrant  did  not  set  forth  or  specity 
the  grounds  or  foundation  of  the  jurisdiction  in  law  of 
the  justices  to  issue  such  warrant,  and  was  wholly  bad 
in  law.  The  warrant,  which  was  a  printed  form,  with 
blanks  to  be  filled  in,  recited  the  sworn  information'of 

the  plaintiff's  wife,  "on  the day  of  Dec.,  1880," 

and  the  facts  from  which  it  appeared  the  plaintiff  wai 
deranged.    It  proceeded  thus: — "And  whereas,  we  have 

called  to  our  assistance ,  who  ig         ,  and  whereas, 

tile  said  — :j-.  has  duly  examined  the  said  ,  and 

has  duly  certified  by  the  medical  certificate  annexed 
hereto  tMt  ^h'e  said  tTames  Cbghlan  is  now  a  dangerous 
lowaiic;''  &&  'the  r*t  wa#  Bile*  *1  pTWpei<Jy,  fexcept 
that 'it  was  ktatid  to  be  '^  given  "iindtH-  odr  hands -siid 
sisals,  at -1-^  thij  _ — day  Of  December,  1880.''  Iher 
medical  certificate  was  on  the  same 'sheet  of  paper 
i^the  WHCrant,  and  was  duly  signed  by  the  medical 
mBker,  desci^d  ta  of  Parsonstown,  and  it  was  dated 
Decfember  24, 1S80.  •     ' 

■  JSirt^'  (j.  ©jlr«>nj'  Q.C.,  wKh  Wm)i  in  tftppwt  of 
demtnn«r8.— The''  warfant,  being  referred  to  in  the 
jdeatt^nM  ]i  befbre  the  Court:  Piizpatrick  -v.  Ptne^ 
fH  CT'L.  82.'  Ev*y  warrant  must  stjow  jurisdictioa 
ijti  tkS  fee  of  it.-  The  fects  fohndihg  the  jurisdietidn— 
Vfe.Vthe'^^xanArttttitm  and' certificate  bf  thepreseribeff 
^icfST^Mt  Officer,  'tire-  absent;  and  eren  if 'the  name  of 
fte  niedical  officer  was  contained  In  &e  wartan^-ftf 
wotild'  be  -insulffcient  if  his  capacity  as  me«>i<!at  Officer 
was  not  stated  J  1  Yiis.,  c.  2f  j  8  &  ^Vrc.,'  c.  lOt', 
M  '&.Si  Vic.,  c.  1'18,  8.  to.  The  certificate  cannot  "be 
ineorj^briited  without  parol  evidence,  -which  is  inadnis*' 
siBle.  .  'He  cited' Qaeen  V.  AroH,  1 1 1.  C.  L.  5f79  •  fl«^i« 
r:  Poe,  21.  R.  C.  L.  32-  T.in(bay  v.  Leigh,  !  1  Q  B.  4aS. 

"Bmil^  (Wotiroe,  Q.C.,with  him),  cotitra,  tor  HfttcheK,- 
ftfe'  mecHcal'  officer._iA  dfstrnctlen  has  ailiniys  been 
<fi'iiwti,-Rii  feBi^dsthe  strictness  -with  yitiHh  the^  are  to 
be  coristrtted, -between'  oommftnkents  in  executibn  and 
(Sbmiintinfeots' for  mere'  safe  "custody,  as  here;  Rtx  v.' 
0t>tii-la«,  rWSiKi:  6i89;  1  Chit.  Orim.' L.,  fl3;Pfttey, 
Cow.  "325,  344.  The  tnstbdian  is  Aore  fkvoorabty 
b>i/ksd  upon  t&ati  the  persons  warranting  the  commit- 
iheot.'  On  tbepleadings-it  la'a^ndtted  that  the  proper 
sbeiiidiif'officerWiit  calted-in,-  and  at£n«d'th<^  requii^ 
cenSficafe'--'  •"••^-^  ->v.-        •      ...       .•»,.- 


WkOm;  Q.O.  (jl/«ife^"»idi  liiii^,  o»ntra,  for  the 
magistrates. — The  date  is  not  necessary  to  be  inserted 
in-the  wamtnts  BouniUr'i «»«,  12  Q,.B.  R.  619;  Braham 
Y.  Jiipe»f  i  Ex.  487.  Tha  oertifiaate  of  the  medical 
officer  is  incorporatsi  ia  tiie  wurmnt,  and  supplies  any 
deficiency  therein,  being  referred  to  in  the  warrant  as 
"annexed,"  and  being  actually  on  the  same'  piece  of 
paper.  They  must  be  read  together.  If  the  magistrates 
had  jurisdiction,  their  mistake  in  its  exerciso  shoAld 
not  deprive  them  of  the  benefit  of  12  Vic,  c  16,  sa  I,  7. 
The  court  will  give  judgment  on  the  whole  record: 
Irmn  y,  Otborne,  5  Ir.  C.  L.  R.  404 ;  Leyman  v.  Latimer, 
3  Ex.  6.  352 ;  MacAllUter  v.  BisKop  of  Rochester,  5  C. 
P.  D.  194.  In  Laumaon  v.  Hill,  10  Ir.  C.  L.  R.  177, 
the  warrant  was  held  bad  as  it  did  not  leoite  the  in« 
formation ;  but  here  that  is  not  the  case. 

FiTzaauLD,  B.— Those  demurrers  mast  be  aUowod. 
Two  facts  are  neoessary  to  establish  the  inrisdiction  of 
the  mai^istratM,  which  are  wholly  omitted  ia'thm  wsr* 
rant — namely,  that  the  msgistrates  called  in  tbe  assis» 
tanoe  of  the  proper  medical  ofifioer  and  that  he  gave  a 
proper  medical  certificate.  This  objection  is  not  one  of 
form,  but  of  snbstanoe ;  and  the  doctor  is  in  no  bettor 
positiito  than  the  magistrates,  as  tbe  deieet  appean  oa 
the  faee  ot  .the  wanant.  There  is  no  ineorporatioa  ot 
the  oertifioate  in  the  warrant.  The  referenoe  on  the 
printed  form  to  a  oertifloate  as  annexed  does  not  in  any 
way  identify  the  oertifiaate  as  one  which  was  before  tho 
matpatrates  previoas  to  the  sigoing  of  tbe  warranto 
~  Cowsa,  B. — This  is  not  a  warrant  at  aU,  and  a 
warrant  is  necessary  by  the  statnte.  It  is  impossible  to 
incorporate  the  medical  certitioate,  even  if  it  were 
suffloient  to  make  the  warrant  a  Rood  one.  As  a  mat- 
ter ot  oonjecture,  I  think  it  highly  probable  that  tba 
warrant  was  signed  before  the  certificate  was  drawn  np, 
and  the  blanks  were  left  to  be  filled  op  afterwards  by 
the  elerk;  probably  the  merits  are  with  the  magtstiate% 
but  tha  demorren  maat  be  allowed  nevertheless. 

l>eaMinrer».aUo»e(i. 
'SolioHorforthsphuntiff'!  J.Fagm. 
.  Solicitors  loc  tbe  justices:  4.  Miichell  jr  Sum, 
:■  ^olifltor  ibr  the  medical  officer :  W.  t^imoai. 


ASSIZES. 
■    BepofM  hg  W.  A.  SARdBiTP,  BanbtoMit^Lvir. 
(Before  DowBB,  B.) 
Thb  QtiBKir  »*.  BttiBir.  '"'  •'•  , 

July  15,  ledi.^Crinuiuil  Law — ladta^  to  wmmSt 
falony-^fu^kdge  of  ineited  psrson  ibat  oc^  u/domout, 
.  Quons,  loietto-  a  pttnm  wa  b«  ,eenncs<<d..^  tnalMtf 
another  t&  ocmmita  /Weny,  mhere  tHis  latter  «k  fymiiwrf 
(Aa<  ^  act  to  which  he  wai  indled  wa*  aftUmjf. 

-  The  traverser  wasiadioted,  at  Watar{ard,A>r  inciting 
John  Oatlighane  to  burn  the  dwirfling-liouse  of  m 
traverser's  son,  Patrick  Brien,  with  intent '  to  }i\|iir«i. 
There  was  a  second  count  charging  tbie  fivtentv  t4 
defi-aud.  .a: 

Piern  WkiU,  Q.O.,  with  hhn  Cbolea,  fisrtiio.CaMnk  • 
Sargent,  for  the  traverser,  at-thb  <^0S8  of  tb»  ofcst  ^ 
tbe  Crown,  asked  his  lordsiip  to  direct  a  •verdiet  ,of 
acquittal,  on  the  ground  that  a  person  caniV^t  bo  tbcta; 
victed  of  inciting  another  to  ooounit  a  &]o^)r  unteas  0i^ 
person  incited  knows  that  the  act  tO'  vfaidx  he  <has 
been  incited  is  a  fbtony ;  wlteresiS  tkwre  waS'  beM  M 
proof  given  of  such  knowledge-  In  Queai'V.  WtHiM 
(I.  Cox.  C.  C.  193)  Patteson,  JV  .aJFto^ .  C9n«;4i^ 
Parke,  B.,  aftid.:  >"  W  9:Wre.Jb<^  «kvi]f  e{;opimpp,9M» 
there  can  be  no  inciting  to  commit  a  tekitajMNihaB  A6 
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potty  iacited  knows  that  the  act  in  iThioh  he  is  to 
engage  is  a  felony."* 

Dowsi,  B.,  said  he  wonld  let  the  ease  gb  to  tbe  ^ry, 
and  if  the  travwser  was  eonvioted,  he  would  resem  the 
point  for  the  oonrt  of  Crininal  Appeal. 

The  traverser  was  acquitted. 

Solicitor  for  the  Crown :  Samutl  Lte  Anderioru 
Solicitor  for  the  traverser :  liaae  Thornton, 


LAKD  COMMISSION. 

Reporttd  by  £.  N.  Blakb,  Barrister-at-Law. 

(Before  £.  F.  Littoh,  Q,C.) 
Akthve  Moif  AGHAir  V.  Sib  John  Lbslib. 

Not.  28,  1882— Arrears  of  Rent  (Ir.)  Act,  1882, 
t.  1—"  Usual  day  of  payment "  of  rent — Deferred  payt 
inent-.Jient  xuHaUy  eoiUeted  qfter  certain,  period  sub* 
W9«wNf  to  gate  day,  hut  on  mdetemmate  dayt. 

In  order  to  deprive  a  tenant  of  the  benefit  primi  facie 
ttrifing  from  the  initiatory  proviiiont  of  section  1  (3)  of  the 
Arrtan  of  Rout  Aet^  1882  (4d  t  46  Vie.,  e.  47),  it 
ties  on  the  landlord,  relying  on  the  terminal  proviso  thereof, 
to  establish  affirmatively  that,  according  to  the  "  ordinary 
course  of  dealing  '*  betteeen  him  and  the  particular  tenarU 
(regardless  of  what-  may  be  customary  on  the  estate  as  a 
whole),  the  rent  hat  "  usually  been  paid  on  some  day  after 
the  day  on  which  it  became  legally  due."  Such  deferred 
day  of  payment  mult  be  a  definite  day  upon  which  Oie  rent 
has  been  usually  paid,  or- a  day  capable  of  being  fixed  and 
defined  with  at  mttch  certainty  as  that  upon  which,  in  law 
and  fact,  the  rent  accrued  due.  And  wherever,  on  the 
contrary,  it  is  shown  that  the  gdUt  of  rent  heme  been  paid 
in  differeiri  months  or  at  different  periods  m  tuccesnve 
years,  and  where  Mere  has  nc*  been  eitabliihed  a  deter- 
minate rent  day,  upon  which  rents  are  veuaUy  paid,  the 
ease  does  not  fall  within  the  proviso  in  question,  even 
though,  according  to  the  ordinary  couth  of  dealing^  the 
rent  was  not  usually  denu»»dtd  or  collected  untU  after  the 
laptettf  n  certfdn  pirvtd  from  the  ficde  degf  u^ttn  it 
accrued  due. 

Appeal  from  a  ruling  made  hy  Mr.^  Geo.  M'Dermot, 
Investigator,  under  the  Arrears  of  Rent  Act,  1882, 
who  decided  that,  owing  to  the  e:dstence  of  a  custom 
of  a  *>  hanging  gale*'  on  the  Ifuidlord'B  estwe,  which  b 
«nute  near  P«ttigo,  in  the  Co.  oC  Donegal,  the  tenant 
kad  n^t  tatisfiad  tiie  rent  for  the  year  1881  within  the 

•"Upon  this" — reoMrka  Sir  Jamea  Stephen  (Dig.  Cr.  L., 
Kot«  S)— "Mr.  (iraavM  (1  RiUi.  Cr.  84,  nete  («) )  aska.  >  How 
can  the  guilt  of  th«  Inciter  depend  upsn  the  eUte  of  mind  of  the 
incite!  f  The  inciting  and  the  intention  of  the  inciter  constitute 
the'offence.*  As  I  nndentandthefactsof  A.t.  iTettam,  Welba^ 
hieited  Hood  to  cany  off  com  which  Hood  aappoaed  Vrelhsm  tn 
have  a  right  to  carry  off.  If  thia  were  sn,  Welham'a  oBbnce,  If 
any,  ma  an  atrtaipt  to  commit  Moaiy  by  an  iaaoeent  agent, 
4M  not  an  inoitament  to  cummit  a  felOBy,  wliicli  view  woald 
Jpstiiy  the  iaogaaxe  of  the  two  eminent  judgea  A.  telle  B.  to 
put  into  C-'a  tea  something  which  B.  sappuaed  to  be  powdereit 
•agar,  but  which  is  really  arsenic  Thia  ia  an  attempt  by  A.  to 
nurder  C,  but  it  is  not  an  inciting  B.  to  aomroit  mnrdar.  TUs 
view  la  streagthaned  by  H'Wiami'  Cne  (I  Den.  C.  C.  t9),  in 
which  it  was  held  that  to  instigate  a  person  to  poison  another 
under  each  circnmstances  that  the  instigator  would  have  been 
an  aoceaaory  before  the  fact  If  the  poison  had  been  given,  was 
■nt  an  attempt  to  admiiilster  poison."  See  papers  by  the  pMent 
Writer<&  N.  a).  «n  Criminal  AtttiuntS,  1«  In.  Ia  T..S78,  f87. 
Ml,  ««f<-*[&L}    . 


meaaing  of  seetionl  of  the  Arrears  of  Rent  (Ireland) 
Act,  l£2,  and  that  consequently  he  could  not  recdvQ 
the  benefit  of  that  Act 

From  the  evidence  of  the  tenant  and  the  rent  Boolu* 
it  appeared  that  he  had  pud  on  the  dth  January,  1682, 
one  year'a  rent,  £10  lOs.,  for  which  he  received  « 
reoeipt  disofaarBing  the  rent  due  up  to  the  29th  Septem.'*: 
bw,  1879.  Svidmea  was  nven  as  to  the  dates  of  th^ 
various  payments  of  rent  Dy  the  tenant.  From  the 
books  produced  bv  Mr.  M'CuIIagh,  agent  of  the  estatet 
it  ^ipeared  that  the  rent  due  on  29th  September,  1879, 
was  paid  on  the  9th  of  January,  1882 ;  the  rent  due  on 
the  29tb  September,  1878,  was  paid  on  20lh  Novembetv 
1880 ;  the  rent  due  on  29th  September,  1877,  was  paid 
on  26th  July,  1879  ;  the  rent  due  on  29th  September, 
1876,  was  fAid  on  21st  January,  1878;  the  gale  duo. 
on  89th  September,  1875,  was  paid  on  the  SOtli' 
December,  1876;  die  gale  due  on  29th  Septembei^ 
1874,  was  paid  on  24th  June,  1876 ;  and  go  on  back* 
wards,  there  being  at  the  various  dates  ofpaymenfe 
arrears  of  rent  due  out  of  the  holding.  Tbe.rent4. 
which  accrued  due  in  1860, 1861,  and  1862,  appeared  to 
have  been  paid  in  the  same  years  respectively.  The 
aftttt,  Mr.  James  M'CuUagh,  was  examined  in  reference 
to  the  facta.  Monroe,  Q.C.,  having  asked  him  the  custom 
with  rcmrd  to  all  the  tenants  on  the  estate,  Mr.  Litton^ 
Q.C.,  disallowed  the  question  ou  the  ground  that  it  was 
general ;  the  words  in  the  sub-section  were  "  the 
(Hxlinary  course  of  dealing  between  the  landlord  and 
tenant  of  a  holding;"  he  would  not  allow  any  queS'* 
don  except  as  regards  the  one  holding  before  them. 
At  the  request  of  Mr.  Monroe,  the  learned  judge  made 
a  note  of  the  objection.  A  process  was  produced 
which  had  been  served  on  Sept.  16th,  1881,  for  three 
years'  rent  up  to  Sept.  29th,  1881,  which  had  been 
settled  by  payment  of  one  year's  rent  and  costs,  leaving 
the  "  banging  gale." 

Weir,  Q.C.  (with  him  P.  White),  for  the  appellant 
tenants.  By  theAtrearaof  BentAct,  1882,8.  l.sub-s.  3^ 
"  All  payments  on  account  of  rent  made  by  the  tenant 
to  the  landlord  in  or  subsequent  to  the  year  expirin(| 
as  aforesaid  "—which  is  defined  by  sub-aection  A  to  be' 
the  last  gale  day  of  li!81— '^  but  before  the  30th  day  b£ 
November,  1882,  ^lall  be  deemed  to  have  been  made 
on  account  of  the  rent  pavable  in  respect  of  the  yea» 
expiring  as  aforesaid,  to  tne  extent  to  which  the  rent 
for  that  year  had  at  the  time  of  such  payment  accrueA 
due."  We  ceme  within  all  these  requirements,  bavins 
paid  8  year'a  rent  on  account  of  1881,  in  1882,  anq 
prior  to  30th  November.  The  proviso  under  which, 
the  landlord  seeks- to  exclude  us  from  the  benefits  .o^ 
that  sub-section  is — "  Provided  that,  where  it  appmra 
that,  according  to  the  ordinary  course  of  aealin|^'. 
between  the  landlord  and  tenant  of  a  holding,  the  ren^ 
of  such  holding  has  usually  been  paid  on  some  day  after 
the  day  on  which  it  became  legally  due,  the  nsiuil  da^ 
of  payment  shall  be  deemed,  for  the  purposes  of  this' 
sub-sectio*^  to  be  the  time  at  which  toe  rent  accrued 
due."  We  submit,  in  the  first  placet  ^^  '^  >s  for  th^ 
landlord  to  show  that  this  proviso  applies  to  these 
tenants,  and  excludes  them  from  the,  benefit  of  t)uk 
sub-section ;  in  the  second  place,  that  it  is  not  enotu^ 
to  show  that  the  rents  generally  were  in  arrear  over  tba 
estates  because,  if  that  were  sq,  there  is  scarcely'  aii 
estate  to  which  the  proviso  would  not  apply  so  as  to 
exclude  them ;  and  in  the  third  place,  that  the  landlord 
must  show  that  the  rent  In  arrear  was  paid  on  a  par^ 
ticular  day,  according  to  the  tisnal  course  of  dealing  qii 
the  holding,  and  that  if  the  landlord  taeinif  shoirs  th«^ 
it  was  allowed  to  bll  into  arrear,  and  was  paid  at  ii£^ 


Digitized  by 


Google 


im 


THE  IRISH  LATT  TIMES  REPORTS. 


L.  C] 


ASTHUS  MOHAOHAM  -tl.  S|B  JORXT  LkSUK. 


CL.C. 


ftrant  timet  and  on  different  d*ye,  the  tenant  i«  entitled 
to  the  foil  benefit  of  the  mb-eeotion. 

^Mr.  Littom,  Q.C In  everv  Instance   the   rents 

•prpear  to  have  been  paid  after  the  dale  on  which  they 
Icsalty  became  due — that  appears  to  be  the  usage]. 
We  submit  that  it  is  not  sufficient  for  the  landlord  to 
prove  that  the  rents  were  paid  on  some  date  after  that 
on  which  they  legally  accrued  due.  There  is  no  estate 
ia  Ireland  In  which  that  does  not  occur.  Out  of  the 
600,000  tenants  in  Ireland,  we  do  not  believe  there  are 
600  tenants  who  pay  their  rents  on  the  day  on  which 
it  beeomes  due.  The  snb-section  means  that  the  rent 
i*  payable,  and  paid  usually,  on  one  certain  day  after 
it  legally  accrues  dne. 

.•  Monrqe,  Q.C.,  and  Dane,  confro.— If  the  construction 
properly  to  be  put  upon  the  sub-aection  is  that  the 
sents  must  usually  have  been  paid  on  a  particular  date, 
the  section  might  be  struck  out  of  the  Act  altogether, 
for  no  such  custom  prevails  in  Ireland.  The  sub-^ 
aeotion  was. intended  to  refer  tn  the  ordinary  custom- 
aad  the  hanging  gale ;  and  althongh  the  May  rent  was 
aot  paid  until  we  November  following,  there  never  was 
»  day  fixed  in  th^t  November  for  the  rents  being  paid. 
The  usage  merely  meant  that  the  rent  would  not  be 
demanded  nntil  six  months  in  some  cases,  and  twelve 
months  in  other  cases,  after  it  legHlly  accrued  due. 
The  words  of  the  sub-section  are  "  has  usually  been 
paid  on  some  day,"  which  does  not  mean  any  particular 
day.  The  rents  on  the  Leslie  estate  were  never 
demandable  until  more  than  a  year  had  elapsed  afler 
they  became  legally  due,  and  the  first  day  on  which 
the  office  opened  for  the  rent  doe  on  September,  1861^ 
was  the  20th  of  October,  1882.  The  only  interference 
with  that  usage  was  in  the  case  of  the  sale  of  a 
tenant's  interest,  when  the  purchaser  should  pay  the 
arrears  of  rent  up  to  the  day  of  purchase ;  but  he  was 
liot  asked  for  another  payment  until  two  years  had 
dapsed,  so  that  he  might  be  placed  in  the  same  position 
vita  regard  to  the  banging  gale  as  the  other  tenanta. 
.  [Mr.  LiTTOH,  Q.C.-— Do  you  ^k  me  to  construe  tJie 
H^ti  "  paid  "  in  this  proviso  as  if  it  were  "  demanded  "  ?] 
That  is  ow  oontaation.  The  instruotions  issued  to  the 
offioial  Investigators  support  that  contention — "  By  the 
B«b-fleoti<»i  FMerred  to,  wherever  the  May  rent  is  paid 
in  the  following  Kovember  and  the  November  rent  in 
the  following  May,  the  usual  time  of  payment  is  deemed 
to  be  the  time  that  the  rent  accrued  due." 

[Mr.  Litton,  Q.C That  says  "  time  of  payment." 

Tou  say  "  time  of  demand."  Do  you  mwtn  to  Jay 
tliat  Sir  John  Leslie  could  not  have  recovered  his 
fvnts  bdbre  the  time  »t  which  they  were  usually 
dnmMided?] 

We  prcsnme  he  ooaU  in  point  of  law.  But  every 
tenant  knows  perfectly  well  that  the  T«nt  of  September, 
1881,  wooM  not  be  demanded  until  after  the  20th 
October,  1881. 

[Mr.  Litton,  Q.C. — ^They  knew,  in  other  words, 
Uiat  Sir  J.  Leslie  was  content  to  wiut  unti^  October, 
1682,  for  the  rent  which  accrued  due  in  September, 
1681.] 

They  did.  Ko  person  was  ever  asked  for  rent  until 
the  20lh  October  in  the  year  after  it  accrued  due. 
That  was  the  custom. 

.   [Mr.  LiTTOs,  Q.0 It  is  very  unfortunate  that  the 

L^slature  did  not  say  "  demanded  "  instead  of  "  paid," 
if  it  mean  that.  If  it  had,  we  would  have  no  difnculty 
with  these  cases.] 

The  landlord  had  been  paid  bis  rents  well  and 
punctually  until  the  recent  agitation,  and  had  always 
bi;en  indulgent  and  reasonableL  .I£  the  Irfigislatura 


intended  to  benefit  suoh  a  landlord  it  was  surely  but- 
reasonable  that  Sir  John  Leslie  would  receive  con- 
sideration. The  intention  is  clear  from  the  section,  and 
we  contend  that  weight  should  be  given  to  it  in  thia 
case  in  favour  of  the  landlord. 

[Mr.  Litton,  'Q.C We  cannot  speculate  on  the 

intention  of  the  Act.    The  words  speak  for  themselves ; 
it  is  unnecessary  to  speculate  at  all.] 

Atkbison  t^  Kerr,  16  Ir.  L.  T.  Rep.  100,  was  cited:' 

Mr.  Litton,  Q.C— The  tenant  on  the  83rd  day  of 
October  lodged '  his  applioataon,  under  the  Arrears  of 
Bent  Aot,  tor  an  order  lor  payment  for  the  beneflc  of  bis 
landlord  of  a  sam  equal  to  one  half  of  the  anteoadant 
arrears  alleged  to  be  dne,  and  snbjeot  to  the  limitation 
prescribed  by  the  statute,  that  the  sum  to  lie  paid 
should  not  exoeed  a  year's  rent  payable  to  respeot  of  4ie 
holdin({.  The  tenant's  appUoation  contains  the  pre- 
seribed  statements  teqoired  to  bring  the  ease  within  tba 
Aet,  and  amongat  others  the  atatement,  in  aoeozdanoa 
with  one  of  the  preliminary  conditions,  that  the  rent  of 
his  holding  in  respeot  of  the  year  of  his  tenanoy  expiring 
on  the  adbh  September,  1681,  bad  been  satisfled.  '  The 
applioatioo  was  in  due  oonrse  refatrad  for  inmstigation/ 
and  was  investigated  on  the  18th  of  Novamber.  The 
only  question  raised  before  the  Investigator  was  whether 
or  not  the  rent  "for  the  year  expiring  as  afotesaid"  had' 
been  satisfied.  The  Inveatigator  arrived  at  the  oooelo. 
sioa  that  it  bad  not  been  satisfied,  and  he  states  in  his 
report  (which  I  have  before  me)  that  the  ease  went  off 
on  the  question  of  the  hanging  gale.  On  the  23rd  instant 
a  conditional  order  waa  made,  following  the  report, 
directing  that  the  application  of  the  tenant  be  dismissed- 
unless  causa  was  shown  within  the  time  limited  by  tbe> 
rales.  The  tenant  now  moves,  showing  cause  against 
the  conditional  order,  and,  having  had  the  advantage  of 
hearing  the  oase  ably  argued  on  both  aides,  and  haviogf 
heard  the  avidenoe  and  examined  the  rent  books  and.- 
the  tenants'  receipts,  I  am  called  on  to  decide  whether 
the  conolasion  arrived  at  by  the  Investigator  is  right  or 
wrong.  The  following  are  the  facts  bo  far  as  it  is  oeoes-' 
sary  to  state  them  for  the  porposa  of  deotding  the  qaea>' 
tion : — Sir  John  Leslie's  estate  is  of  large  extant  in  the 
Oounty  of  Donegal.  It  has  been  the  praotioe  to  demand 
the  rent  only  ouoe  a  year,  and  not  only  ao,  bnt  not  to 
require  the  year's  rant  dae  in  any  oa«  year  mitil  it  bad- 
been  more  than  twelve  months  in  arreaiv  At  the  sama 
time,  I  gather  from  the  evidence  that  rent  when  offered 
at  any  time  was  not  refused,  even  though  the  ordinary 
time  had  not  arrived — that  is  to  say,  March  and  Sep- 
tember. Bents  of  any  partionlcu-yea*  are  not  asked 
for  or  enforced  nntil  the  March  gale  has  been  more  thair 
eighteen  montlis  dne,  and  the  September  gala  more  than, 
twelve  months  doe,  and  then  ooUaotad  and  payment 
received  in  one  snm.  And  further,  that  when  it  beoama 
necessary  to  take  legal  steps  against  a  tenant,  the  ratit 
claimed  was  the  entire  amoont  legally  dua  In  tbe 
particular  case  of  Arthur  Monaghan  tbe  rent  books  and 
the  tenant's  reoeipts  were  prodnoed,  and  are  of  tba 
greatest  importance.  Tbe  rent  books  debit  the  tenanta 
with  tbe  year's  rent  regularly  from  the  29th  September, 
1881,  year  by  year,  and  credit  the  payments  from  time 
to  time  made,  and  those  payments  oorre^onded  with  tha 
tenant's  reoeipts  whioh  have  been  prodnoed.  What  do 
wa  find  7— September,  1879,  paid  9lh  Jaonaiy,  1888; 
September,  1876.  paid  SOth  Novambar,  1680;  September, 
1877,  paid  Seth  Jnly,  1879 ;  September,  1876.  paid  Slst 
January,  1878 ;  September,  1876,  paid  SOth  Deoember, 
1876;  September,  1874,  paid  24th  June,  1878.  Going 
back  we  find  the  1863  rent  paid  26th  April,  1864 ;  1867 
was  paid  8tb  Deoember,  1862 ;  1861  was  paid  88rd  Dieoem- 
ber,  1861 ;  1860  was  paid  November,  I860.  At  this  period 
eaoh  year's  rent  was  paid  immediately  after  it  aocraed 
due,  and  there  waa  no  deferred  payment,  If  we  go  stiU- 
fntther  back  we  find  tha  Saptombargala  of  1866  ptai  iar 
1866;thatof  1866patdintwopayments-.l?th  D^esmber, 
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1866,  tad  November,  1866:  that  o|  1864  alao  in  two p«y« 
ments — December  20tb,  1854,  apd  December,  1866 ;  and 
BO  on.  We  have  also  in  evidence  the  fact  thatan  ejectment 
wasbronght  in  December,  1881,  for  non-pay meot  of  rent, 
tlajming  rent  dae  immediately  preceding  29tb  Septem- 
ber, which,  aooording  to  the  alleged  practice,  woafd  not 
have  been  demandable  until  October  or  November,  1882. 
On  the  inveetij;at!oD  beld  before  tbe  Investlf^tor, 
Artbar  Monaghan  relied  on  a  payment  of  £10  10s. 
made  on  the  9th  January,  1882,  aaaerting  that  he  there< 
by  discharged  the  rent  for  the  year  of  his  tenaooy  ending 
29th  September,  1881,  and  fDlfiUed  the  preliminary 
oondiUona  in  qoeatioD,  baoaosa  at  the  time  of  the  pay- 
jment  the  rent  lor  that  year  bad  aooraed  doe.  Thia 
would  aodonbtedly  be  ao,  having  regard  to  the  earlier 
bortion  of  aab-section  8,  bat  the  oonolneion  iseballenfred 
by  Sir  John  Leelie,  who  relies  on  the  proviao  at  the 
eleee  of  the  aab-Beceion  which  has  given  rise  to  so  mnch 
coDtroyeray;  and  he  oonteods,  through  his  connml, 
fbat  aithongh  the  Maroh  and  September  galee  of  1881 
were  legally  due  at  the  date  of  payment,  yet  by  reasoD 
of  the  ordinary  dealing  between  the  landlord  and  the 
tenant,  and  by  virtue  of  the  proviso  at  the  oloaa  of  sub- 
seotion  8,  aaetion  1,  they  are  not  to  be  deemed  to  have 
aoorned  due  until  after  the  £10  lOs,  bad  been  in  faot 
paid,  and  oonaeqnently  the  payment  so  made  cannot  be 
credited  to  the  year  expiring  as  aforesaid,  but  must  be 
taken  as  applicable  to  the  anteoedent  arrears,  and  a 
further  year's  rent  must  be  paid.  This  appears  to  have 
been  the  opinion  of  the  Investigator.  The  case,  there- 
fore, raises  tor  the  deoieioa  of  the  Oourt  the  oonstmo- 
tion  of  the  anb-section  referred  to,  and  io  partienlar 
that  proviso  which  is  said  to  deal  with  what  is  called 
the  hanging  gale.  I  am  fully  aeosible  of  the  interest 
which  attaches  to  the  question,  and  the  important  re- 
Baits  which  may  follow  the  decision  I  am  about  to  prO' 
nooooe. 

Now,  in  the  first  plao^  I  think  it  advisable  to 
abandon  the  use  of  the  expression  "  hanging  gale."  The 
words  do  not  occur  in  the  Act  of  Parliament;  and 
Blthongh  I  believe  the  expression  "  hanging  gale  "  is, 
properly  speaking,  applied  to  a  gale  remaining  unpaid 
after  the  next  snooeediog  gale  aoomes  le({ally  due,  still 
it  is  better  to  avoid  language  of  a  teohnioal  character, 
whioh  may  itself  be  open  to  controversy,  and,  taking 
the  words  of  the  snb-seotion  as  we  flod  them,  bring 
them  to  bear  on  the  partinnlar  facts  of  thia  partienlar 
case.  Beferriog  then  to  the  sab-seetion,  the  earlier 
part  is  free  from  all  doubt,  and  distinotly  appropriatea 
the  payment  made  in  or  anbaeqneot  to  the  year  expiring 
as  aforesaid,  to  the  rent  payable  in  respect  of  that  year, 
to  the  extent  to  which  the  rant  for  that  year  had  at  the 
time  of  ^payment  aooraed  doe.  Thia  provision  was 
absolutely  essential,  and  forms  a  vital  portion  of  the 
Act.  But  for  it,  the  payment  of  the  required  year's  rent 
in  the  year  expiring  or  expired,  or  np  to  the  80th  No- 
vember, 1882,  would  have  gone  towards  dischaiging  the 
arrears  whioh  it  was  the  otqeet  of  the  Aiot  to  diaobarge. 
The  general  and  governing  intention  of  the  Legislature 
was  to  wipe  ont  all  arrears  and  to  enable  tenants  to 
make  a  fresh  start  in  life  where  they  came  forward  and 
paid  their  rent  for  the  year  1881 ;  and  nndonbtedly,  if 
the  ooatention  of  Sir  J.Leslie  is  oorreot,  that  latention 
is  defeated,  and  the  payment  of  £10  10s.  made  by  Alfred 
Monaghan,  solely  becanae  it  was  made  befort  the  29th 
September,  1882,  and  not  crfler,  deprivea  him  of  the 
benefit  intended  to  be  oonfened  by  the  Aol  The  sub- 
section,  tor  the  sake  of  seouring  the  object  of  the  Act, 
oonfera  on  the  tenant  a  distinot  right  or  benefit,  and  I 
apprehend  it  teqnirbs  words  equally  distinct  and  dear 
iraia  ambignity  to  cut  down  or  limit  the  universal  ap- 
plication of  that  enactment.  The  proviao  whioh  follows 
•ffeeta  to  do  so  under  certain  otroumstaDoes — ^namely, 
"  provided  that  where  it  appears  that  aooording  to  the 
ordinary  eowse  of  dealing  between  the  landlord  and 
tenant  of  a  holding  the  rent  of  aneh  holding  baa  nsaalljr 
beea  paidon aome  day  aftec  tiieday  9b  whioh  it  haoaoM 


legally  due ;  the  nsnal  day  vi  payment  shall  be  deem«d< 
for  the  pnrposes  o(  this  snb,seotion,  to  be  the  time  at 
which  the  rent  aoorned  due."  Now,  the  first  «bMr- 
vatioD  I  have  to  make  is,  it  lies  on  the  landlord  tQ 
establish  affirmatively  the  existence  of  those  oooditiona 
whioh,  undoubtedly  if  tbey  do  exist^  must  deprive  tbft 
tenant  of  the  benefit  jortma/oetc  arising  from  the  earlier 
enactment — that  is,  tbe  landlord  mast  prove  to  the 
satisfaotion  of  the  Court  that  according  to  tbe  "  ordinary 
ooorse  of  dealing  "  between  himself  and  tbe  partfcalat 
tenant  the  rent  baa  usually  been  paid  on  some  day  after 
the  day  on  whioh  it  beoame  legally  dae.  Tbe  words  of 
the  seotion  do  not  refer  to  thepraotice  or  eostom  aa  le* 
gards  the  eetate,  but  the  or^nary  oonrse  of  dealing 
between  the  landlord  and  tenant  of  a  holding,  In  snolt 
case  the  usual  day  of  payment,  and  not  the  actual  day  on 
which  it  accrued  due,  shall  be  deemed,  for  tbe  purpose 
of  the  sub-section,  to  be  the  time  at  which  tbe  rent  ac- 
crued due.  ABlreadthesub-seotion,theremQBtbeeBtab- 
lished,  first,  an  "ordinary  conrse  of  dealing"  between  tba 
landlord  and  the  partionlar  tenant ;  and  secondly,  that 
oourae  of  deaUog  moat  show  the  nsnal  payment'ol  th« 
rent  on  acme  day  after  the  day  it  beoame  legally  dae; 
Where  both  are  eetablished,  then  the  enaotmeot  pro* 
vides  that  that  day— that  is  the  "  some  day  "  shown  to 
be  the  nsnal  day  on  whioh  the  rent  waa  paid,  shall  Im 
deemed  the  time  at  whioh  the  rent  accrued  due  for  ttM 
purpose  of  tbe  sob-section.  Now,  it  has  been  pointed 
out  by  counsel  that  if  the  language  of  tbe  proviso  is 
taken  in  its  literal  sense,  every  single  tenant  Within  tha 
limits  presoribed  by  the  Aot  would  be  drawn  within  i| 
and  excluded  from  the  benefit  of  the  statute ;  for  the 
onstom  nndonbtedly  is,  to  pay  the  rent  on  some  dajt 
after  that  on  whioh  it  beoomes  dne.  Any  eonstruotion 
whioh  would  lead  to  such  a  result  is  manifestly  to  b* 
rejected  as  absurd.  Now,  the  .evidenoe  in  the  present 
case  shows  that  at  an  early  date  Mooaghan's  rent,  yea> 
by -year  after  it  beoame  dae,  and  after  the  year  came 
to '  be  deferred  as  regards  collection,  waa  never  paid 
on  the  saipe  day  in  two  consecutive  years.  Under  tboee 
oironmstanoesi  can  I  say  the  rent  has  been  nsually  paid 
on  some  day  after  tbe  day  on  which  it  became  legally 
dne  7  WIriob  of  the  several  days  shall  I  take  as  the 
day  on  whioh  it  was  usually  paidf  "Some "day  in 
connexion  with  tbe  word  "  nsnally,"  points  to  a  par- 
ticular day^therwise  "  some  "  day  anonld  be  read  in 
tha  indefinite  sense  as  "  any  "  day,  or  in  the  still  mortf 
indefinite  sense  of  any  time  or  peiiod.  It  appeara  to 
me  the  enactment  provides  in  substanos  and  io  fact 
that  the  deferred  day  of  payment — when  an  ordinal;]! 
course  of  dealing  is  established — shall  be  deemed  tha 
time  at  whioh  the  rent  accrued ;  but  tbe  deferred  day 
must  be  that  day  upon  whioh  the  tent  has  been  nsaally 
pald-r-a  definite  day,  or  a  day  capable  of  being  fixed  and 
defined  with  aa  mneh  eertaioty  as  the  day  upon  whieli 
in  law  and  in  (aot  the  rent  aooraed  dne.  As  rent  must 
aoorue  due  on  some  certain  day,  so  the  deferred  day  of 
payment,  "Upon  whioh  it  is  to  bis  deemed  to  ■Doroe  duet 
must  be  some  certain  day— that  is,  a  day  capable  of 
being  made  ciertain  by  showing  tha  rent  waa  nsually 
paid  on  that  day.  The  ordinary  oonrse  of  dealing  oa 
large  estates  Is  to  have  a  rent  ooUeotion  at  stated 
periods  of  the  year ;  and  I  believe  I  only  state  what 
will  be  admitted  on  all  sides  that  the  collection  is 
arranged  to  aait  the  convenience  of  the  agent  er  of  the 
tenants  by  reference  to  some  local  fair,  and  that  not 
onfreqaently  it  extends  over  several  days.  In  this  oaae; 
however,  there  was  no  slated  time  for  oolleotion,  d«i 
rent  day  in  the  usual  sense  of  tha  term.  The  tenant 
might  come  in  and  pay  on  any  of  the  weekly  office  daya 
from  Ist  October,  and  we  find  aocordingly  paymenCB* 
made  at  all  times  of  the  year.  If  the  practice  of  annual 
or  half-yearly  rent  days  waa  in  the  mind  of  tbe  legis- 
lature, and  if  it  was  intended  that  the  usual  time  of. 
collection  shoald  be  deemed  the  deferred  period  at' 
wfaieh  the  rent  was,  for  the  purpose  of  the  tab-seietion,' 
to  be  deomed.to  hav*  aowned  doe,  very  strange  Iangaag«_ 
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has  b«en  ased  to  give  effaot  to  that  intentioD.  If  we 
find  the  laogaaKe  peoaliar  we  have  a  right  to  asanme 
that  the  words  have  been  deliberately  ohosen,  and  that 
the  words  "  asnally  paid  on  some  day  "  were  advisedly 
•eleoted  rather  than  "  nsaally  demanded,"  as  oontended 
for  by  Mr,  Monroe,  or  **  nsaally  ooUeoted  at  stated 
times."  I  am  at  a  loss  to  know  how  I  am  to  arrive  at 
the  intention  of  the  legislature,  save  by  regarding  the 
words  it  has  used.  For  all  I  know  the  objeot  in  nsing 
the  pecnliar  words  we  find  in  the  snb-seotion,  was  to 
tedooe  to  the  smallest  limit  the  misobiet  introdoosd 
into  the  genwal  eoaotmeut  by  the  proviso.  This,  how- 
ever, is  mere  epecnlation  ;  bnt  in  my  opinion,  the  plain, 
distinot  and  paramonnt  objeot  of  the  Aot  onght  to  pre- 
vail when  brought  into  oonfliot  with  langnsge  which  is 
VDoertain,  obecnre,  and  open  to  a  twofold  InteipretatioD. 
In  all  cases,  therefore,  where  the  tenant's  receipts  or  the 
agent's  books  show  that  the  gales  of  rent  have  been 
paid  in  different  months  or  at  different  pnriods  in  sne- 
eessive  years,  and  where  there  has  not  beisn  establisbed 
«  speoiu  rent  day,  npon  whioh  rents  are  nsaally  paid, 
I  feel  bound  to  hold  that  the  rant  of  the  holding  has 
not  been  nsaally  paid  on  the  "  some  day"  reqairad  by 
the  Aot,  after  the  day  on  whioh  it  beoame  legally  dae 
within  the  meaning  of  the  proviso ;  and,  accordingly, 
that  the  proviso  does  not  apply  to  snoh  c«ses,  even 
tboagh,  aooording  to  the  ordinary  oonrsa  of  dealing,  the 
tent  was  not  nsaally  demanded  or  ooUeoted  nntil  after 
the  lapse  of  a  certain  period  from  the  gale  day  when  it 
kcomed  dne.  The  order,  therefore,  whioh  I  shall  make 
in  this  ease  will  be — To  allow  the  oaase  shown,  and 
declare  that  the  year's  rent  paid  on  the  9th  day  of 
jTanaary,  1882,  satisfied  the  rent  for  the  year  of  the 
tonanoy  expiring  on  the  last  gale  tenancy  in  the  year 
1881,  and  let  the  sam  of  £10  10s.  be  paid  to  or  for  the 
benefit  of  the  landlord.  The  resnlt  will  be  that  the 
anteoedent  anears  of  the  tenant  are  extingaished. 

Appaal  dIUnotd. 

(Before  O'Haoait,  J^  Littok,  Q.C.,  and  J.  E. 
Vbmioh,  Esq.) 
Dec.  S.-^Dane  applied  for  directions,  desiring  to 
know  whether  the  court  would  desire  to  have  the  case 
re-argued  before  the  three  Commissioners,  or  would 
state  a  case  for  the  Court  of  Appeal.  He  referred  to 
Bule  1 7,  under  the  Arrears  of  Bent  Act. 

O'Haojji,  J.— Onr  view  is  that^  as  the  stating  of  a 
oaee  would  be  the  ooajoint  action  of  the  Land  Oommis- 
eionars,  the  several  members  onght  to  hear  the  argn- 
meats  and  evidenoe.  We  shall  direct^  ttaerefonL  the 
case  to  be  m-aigoad,  and  the  notes  of  the  evidenoe 
taken  before  Mr.  CSommissioner  Litton  can  be  used.  We 
•hall  sit  on  Friday,  Dec.  8,  to  hear  the  case. 

Solicitor  for  the  landlord :  J.  W.  1)ant. 
Solicitor  for  the  tenants :  P.  W.  Gallagher. 


LAND  SUB-COMMISSIOIf. 

(Before  F-  Hosseb,  Bsrrister-at-LaW,  J.F.  BoMTomo 
and  J.  M.  Wk«,  Esqrs.) 
M'MoKBOW  V.  iKTnm. 

Feb.  7,  1882 Toum-park — Toion,  tehat  eoiu^Me* — 

Agreement  to  take  at  tovm-park — Land  Law  Act,  1881, 
a.  56  (2). 

Edemey,  Co.  Fermanagh,  it  not  tuffieientty  populoua 
to  conttitule  a  town,  tpithin  the  meaning  of  the  Land  Law 
Act,  1881,  t.  58  (2). 

Designadng  a  holding  a*  "  Unen-park,"  in  the  agreemexA 
under  which  it  i»Ut,i*  of  no  avail  to  conttilute  the  holding 
a  towa-park,  if  in  other  respect*  it  appeart  not  to 
poueet  Ote  charaeteristici  conten^kUed  by  the  elatule. 


Applications  to  fix  judioai  rents,  in  respeet  of  two 
separate  holdings,  comprising  6a.  and  9a.  2r.,  ritnate 
respectively  about  a  mile  and  half  a  mile  (Eng.)  from 
Ederney,  Co.  Fermanagh,  in  which  the  tenant  had  a 
shop  and  resided.  At  the  time  of  the  letting  the 
tenant  siened  a  document  b^  which  he  took  the  land  as 
town-parks,  and  was  deprived  of  the  benefit  of  the 
L.  ft  T.  Act,  1870.  The  tenant  deposed  that  Edeniejr 
contained  40  houses,  and  the  landlord  (to  whom  Edeme/ 
belonged)  stated  that  it  had  400  inhabitants,  while  a 
former  postmaster  there  deposed  that  the  popnlation 
12  years  ago  was  about  250.  But  the  landlord  stated 
that  he  had  spent,  since  he  got  the  property,  £332  oa 
building  a  market-house,  and  had  built  22  houses, 
which  nad  led  to  an  increase  of  the  population  by  at 
least  100.  The  tenant  stated  that  no  fair  or  market 
was  held  there,  nor  had  it  a  local  bank. 

JUr.  Mexander,  solicitor,  for  the  landlord.—Wa  raly« 
in  the  first  place,  on  the  agreement. 

[Mr.  HoDDKR. — But  that  will  not  make  it  a  town< 
park  unless  three  requisites  are  fulfilled — the  place  shouM 
oe  let  as  a  town-park,  it  should  be  situated  in  imme> 
diate  proximity  to  a  town,  and  it  should  bear  an 
increased  value  because  of  its  being  held  as  aocommo* 
dation  land.] 

It  is  so  let ;  it  adjoins  the  town,  where  the  tenant  lives ; 
and  the  rent  as  now  payable  was  fixed  in  oonsequenoe 
of  the  increased  value  of  the  holding  as  being  adjacent 
to  the  town. 

[Mr.  HoDDER,  having  looked  in  Thorn's  Directory 
to  ascertain  the  population  of  Edemey,  said — Really,  if 
the  town  has  only  a  population  of  200  or  300  I  think  it 
is  only  trifling  with  the  court  to  go  on  with  the 
questionj 

Mr.  J.  C.  Maemffe,  solidtor,  for  the  tenant — ^la 
Cox  T.  Archdale  the  County  Court  judge  (Mr.  Blake, 
Q.C.)  held  that  lands  were  not  town-parks  which 
adjoined  Derrygonnelly,  which  is  larger  than  Ederaey. 

Mr.  HoDDSB.—  I  think  the  lands  ^oe  not  town-parks. 
The  evideooe  should  be  very  strong  to  make  me  bold 
otherwise ;  and  I  say  that  these  lands  round  a  place 
the  size  of  Edemey  are  not  town-parks  within  the 
meaning  of  the  Act.  It  is  not  a  town  of  saffioieot  im- 
portance. In  Moneygall  the  idea  has  been  aoonted,  and 
it  is  a  larger  town  than  this.* 


COUNTY  COUET. 

(Before  R  W.  Gamblr,  Esq.,  Q.C.) 

M'CrROoeH  0.  CaoziKB  and  M'GroTiair. 

Oct.  14,  31,  1882-^rrfari  qf  Rent  Act,  tee.  13^ 
Proeeedingt  pending — ^ay  of  Decree*  granted  at  fimmr 
Sessions — JttrisdicHon  of  County  Court. 

The  County  Court  possesses  no  juritdiction  to  stay  pro- 
ceedings, tinder  the  Arrears  of  Bent  Act,  1882,  «•  a 
decree  for  rent  or  fin- pottextiongrantedat  aformenenion*, 
the  proceedings  being  no  longer  **  pending." 

Applications  to  stay  proceedings.  The  oroumstanoes 
are  sufficiently  explained  in  the  judgment. 

Mr.  Peel,  solicitor,  for  the  applicants. 
Mr,  W.  Simpson,  solicitor,  contra. 

The  JnsoB. — In  these  oaees  applieationa  nndai  the 
18th  aaotion  o<  the  Arrears  of  Bent  Aot  have  I 


•  It  was  held  by  Assfstant-Ceimntitlontr  Roche  (F*b.  4, 
1882)  that  Athkagae,  Co.  RoaonamMi,  eomaining  sent  MO 
iabaMtants,  did  not  eon*  within  tht  Act.    8m  oan* 
by  ths  ftssnt  wiMsr,  in  IMr.  L.  T.  6S8^[B.  N.  B.  £i<J 
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to  stay  prooeediags  npon  decrees  for  rent^  aod  decrees 
fpr  poBseasion  for  noo-paymeat  of  rent,  granted  and 
fsaned  at  a  former  sesaioDS,  The  qaestion  whether  tbis 
tfonrt  has  power  to  do  so  depends  apon  what  is  meant 
by  pending  proceedings  in  this  court.  The  jari«dicUon 
to  bear  civil  eases  was  giren  to  the  Obslrman  o{  Qaarter 
BessioDs,  by  the  14th  A  ISth  Vie,  o.  67,  sea.  8S  mod  It 
was  Mly  given  to  bear  and  determine  by  civil  bill.  Xbosi 
W  to  som*  panes  of  apaeisJr  jiixisdiotioo<— in  osaes  against 
ft  landiord,  who,  .by  not  p^ing  his  ehief  xtat,  baa 
allowed  the  snb-te^nt  to  be  dutrained  by  the  bead 
kndlord  (sec  38),  in  oases  of  replevin  (sea  13),  in  cases 
for  the  recovery  of  a  legacy  (sec.  49).  In  ^1  these  cases 
the  proceedings  shonld  be  by  civil  bill  in  the  required 
form,  and  served  at  the  required  time  (sees.  65  to  i)8.) 
Thas  in  all  cases  the  j[urisdiotion  was  given  onlv  vrheo 
Mm  proceedings  was  by  civil  bill  In  the  manner  direotBd; 
The  decree  is  in  force  for  one  year  ooly  (see.  1B9),  wilMa 
^  shall  have  been  renewed.  Tbe  jarisdiocion  to  renew 
(L  decree  was  given  by  seokions  180  and  14a  The  jaria- 
diction  of  the  Civil  BiU  Court  was  extended  by  tbe 
40  <t  41  Vio.,  chap.  M  (part  3),  bat  the  mode  of  pro> 
cedure  by  civil  hiU  was  retained  in  the  Conrt  of  the 
poQuty  Court  jnd^e.  The  jurisdiction  is  different  from 
that  of  the  sopenor  Courts  of  Beoord,  where  the  pro- 
fceedings  are  conardered  pending  so  long  as  the  decree  or 

i'adgment  is  unsatisfied,  and  these  courts  continually 
tear  motions  even  to  vary  or  set  aside  tbe  jadgment. 
Id  tbe  Oivii  Bill  Court  there  is  no  proeeeding  by  Dotioe 
.of  motion  ;  tbe  jurisdlotion  depends  eatiraly  npon  the 
statutes,  and  cannot  be  exercised  except  as  pio'rideA  ll>jr 
jtatate.  Ouoa  a  deuree  has  been  ptouoaooed  tbe  only 
Vtatntable  provision  ooDcerniBg  it  is  to  grant  renewals 
pf  the  decree  or  dismiss  in  tbe  manner  provided  by 
VectioDs  180  to  142.  There  is  no  provision  made  for 
withdrawing,  varying,  or  staying  a  decree  except  by  an 
appeal  to  the  Judge  of  Assize  under  section  127.  If  not 
appealed  from  the  decree  or  diamiss  is  made  absolutely 
final  to  all  intents  and  purposes,  and  shall  not  be 
subject  to  be  removed  by  any  writ  of  error  or  otherwise 
to  any  other  of  her  Majesty's  Courts,  nor  oapable  of 
being  revised  (seo.  133).  The  power  of  the  County  Court 
judge  to  bring  back,  vary,  or  annul  a  decree  after  it  had 
once  tieen  prooooqced  was  yery  fully  discussed  in  the  full 
court  of  the  £xchsqaejr  Division  in  the  oase  af  M'Qlone  v. 
Smith  (15  Ir.  L.  T.  Hep.  97,  8  L.  a  Ir.  267),  which  was  an 
appeal  from  tbis  court.  In  that  oase  I  found  that  by 
.luiatakea  diamiss  on  tbe  merits  had  been  signed  and 
issued,  instead  of  a  dismiss  without  prejudice,  or  an 
.order  annulling  the  prooeedings  for  want  of  jurisdiction, 
as  it  shonld  have  been.  In  the  interest  of  justice  and 
to  prevent  fraud,  I  there  aasumed  power  to  exercise 
the  same  jurisdiction  as  a  superior  Court  of  Beoord 
would  olearly  have  dona  to  reotify  tha  mistake,  and 
directed  the  Clerk  of  the  Peace's  book  to  be  amended 
accordingly.  But  the  full  court  of  the  Exchequer 
Diyisioa,  npon  the  bearing  of  an  application  for  a 
writ  df  prohibition,  decided  that  onoe  the  decree  was 
signed  and  issued,  the  County  Court  judge  bad  no 
power  over  it.  The  Lord  Chief  Baron  gave  the  judg- 
BMnt  of  the  Court,  and  said  t  <*  I  am  of  opinion  that 
there  is  no  jarisdiotion  to  amend."  He  also  allnded  to 
ft  matter  of  great  insportance  in  this  case,  the  diattaction 
between  a  pending  proooeding  and  a  oase  where  the 
decree  had  been  signed.  He  said,  "  I  am  olearly  of 
:  opinion  that  wiiatevsr  may  be  the  power  of  tha  judge 
during  the  sessjous— a  matter  on  wuich  I  say  nothing — 
the  oonrt  has  no  power  after  the  expiration  of  the 
'sessions  to  compel  the  party  to  bring  back  the  decree  or 
dtemiss  whiob  most  be  deemed  to  have  bean  madou  If 
not  amaled  from  it  is  final."  This  afipears  «onolaaire 
as  to  the  oonstrootion  of  the  13th  section  of  tbe  Arrears 
.  Aot,  under  which  the  applications  have  been  now  made 
to  stay  decrees  issued  at  the  June  seasious,  ).883,  fur 
irent  and  for  possession  of  holdings  for  ooo-paynent  9f 
rent.  That  seotion  gave  tbe  oonrt  power  to  '.'  poalpone 
,or  suspend "  proceedings,  tbe  very  words  implying  a 


reference  to  something  not  yet  decided  nor  iinany 
decreed.  And  it  gives  this  power  only  "  when  any 
prooeedings  for  recovery  of  rent  of  a  holding,  or  for 
necovery  oi  such  holding  for  non-payment  of  rent  art' 
peodiog."  In  any  case  in  which  a  decree  for  rent  or. 
for  possosaiou  has  been  isaaed  at  any  former  sessions  it, 
is  no  lonser  pending,  and  this  section  gives  the  Conut/ 
Court  judge  no  jurisdiction  over  it.  The  only  jnrisdiotion- 
^ven  in  the  matter  seems  that  given  to  the  Laocl, 
Commission  Court  by  sub-section  2  of  seotion  1.  Tba^ 
court  olearly  has  poweir  as  soon  as  they  have  determlnea' 
that  a  tenant  is  entitled  to  the  benefit  of  the  Arrears 
Act  to  vacate  the  decree  or  judgment  of  this  or  any 
other  oonrt.  Tliese  applications  mntit  all  be  refused, 
and  though  there  would  he  power  under  section  67  Of 
the  County  Courts  Act  (M  &  41  Vic,  c.  56)  to  award 
oosta,  as  the  qoestian  was  a  new  one  under  tbe  Arrear» 
of  Bei^t  Aot  the  order  will  be  to  strike  oat  the  case,  but 
ivitboot  costs. 

Order  accordingly. 


.      SUPBEMJB  COURT  OF  JUDIpATURE.      ^ 

COUSfP  OF  APPBAh. 

Rtported  hf  £.  K.  Blake,  Barrister-at-Law. 

(Befbre  Law,  C,  Pali.es,  C.B.,  and  Fitbqibbom,  LJ.) 

Co»Foiu.Tios  OF  Ddbun  v.  Cos^sugsiomgas  or , 
Blackrock. 

.  Nov.  24,  25,  29, 1882 Corporation  aggregdte— Con- 
tract-^ Wridng—mSeoL—SignQtur*  —  Ultra  vires — Slatult 
of  Fraud!— Blackrock  ToimMp  Act,  1863,  s.  28_Z/Ocd[ 
Government  Board  Provisional  Order,  1874 — 37  4r  38 
Vic.,  c.  clxxxvi.  —  Towns  Commissioners^  Claus«$  Act^ 
».  56 — Dublin  Waleruiorks  Act,  1861. 

Bj)  the  i8ih  section  of  tlu  '■'■Blackrock  ToumMp  AU, 
1863,"  it  is  provided  that  the  Corporation  of  Dublin 
^^  shall  supply,  and  ihenotforth  continue  to  supply  a  quantity 
9/  u>(Uw  equivalent  to  20  gaUons  per  head  per  day  for  tif) 
popukuion  from  time  to  time  of  the  t#imship.'"  By  a 
Provisional  Order  of  the  Local  Oovemment  Board,  m 
1874  (confirmed  by  37  ^  SB  Vie.,  e.  cbaofvL),  it  tow 
Ordered  '*that  it  shaO  be  la»fid  fvr  thA  Ootporatkin, 
should  they  deem  it  expedient,  and  in  the  event  of  their 
having  a  quantity  of  taater  in  excess  of  tie  qu€intity  rer 
^uind  fbr  the  Me  of  the  dty  of  Dublin,  and  far  the  tuppliei 
provided  fdr  the  said  several  townships  by  the  fUtd  sMftrtet 
and  contract,  to  give  to  the  Commissioners  respiOivetl/  of 
the  said  several  townihips  permission  to  dram  quantities  of 
water  respectively  ia  excess  of  the  quantities  provided  by 
the  said  statute*  wtd  contract  respectively,  from  the  pipe* 
or  mains  <f  the  Corporation,  on  receiving  notice  from  the 
Commissioners  of  the  several  townships  respectively  oftl^ 
desire  to  take  such  si^pply  in  excess  of  the  statutable  or 
contract  aUpwance,  at  a  rate  or  rates  to  be  agreed  upoif 
between  the  Corporation  and  such  Comtnisdoners  respee- 
iioely,  not  exceeding  in  any  case  the  rate  of  four  pence  ptr 
1,000  gallons,  and  it  shall  be  lawful  for  the  Commissioners 
qf  the  said  several  townships  respectively  to  pay  out  of  the 
rates  levied  In  their  respective  townsJiips  the  rents,  rates,  or 
charges  respectively  made  by  the  Corporation  for  sudk 
supply  in  excess  as  hereinbefore  defined."  Accordingly, 
Sir  John  (Iray,  acting  for  the  Corporation  of  Dublin,  and 
Mr.  Vance,  acting  for  the  Blackrock  Township  Cotnmd- 
sioners,  entered  into  a  written  currangement,  not  undtf  sew. 
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Mr  signed  by  two  Commissioners  (undei'  the  Toufnt  Com- 
missioner* Clauses  Act,  t.  56),  by  which  it  was  agreed  that 
th*  statutable  <dU»oa»ce  of  tuater  tohich  the  Corporation 
vfere  to  tuppfy  should  be  calculated  upon  a  population  of 
10,000,  until  the  publication  of  the  then  next  Oovernmenl 
census;  and  that  all  water  supplied  in  excess  of  the  statu- 
tory allowanee  oftvienty  gallons  per  head  per  diem  to  such 
a  population  Should  be  paid  for  by  the  defendants,  at  a 
jirice  to  be  subsequently  faced;  and  by  a  subsequent  written 
arrangement  it  was  agreed  that  the  price  should  be  faced  at 
S^d.  per  1,000  gallons.  The  Corporation  supplied  the 
water  accordingly.  In  an  action  brought  by  them  to  recover 
on  fool  of  the  stiptdctled  price  : 

Held,  on  demurrer  to  the  statement  of  defence  (1),  (Aot, 
the  Corporation  were  entitled  to  sue  as  plaintiffs,  although 
the  contract  was  not  under  seal,  same  having  been  wholly 
performed  on  their  part  (applying  The  Fishmongers^  Co.  t. 
IM>ert»on,  6  M.  ^  Or.  \92);  (2)  Otat,  upon  the  trw  con- 
struction of  the  contract,  it  was  in  effect  resocable  at  the 
phasure  of  the  parlies  at  any  montent,  and,  llterefore,  did 
not  eome  leiAm  the  Statute  of  Frauds,  requiring  agreements 
not  to  be  performed  within  one  year  to  be  in  writing  (apply- 
ing Knowlman  v.  Bluett,  L.  R.  9  Ex.  \,  307 ;  Eley  v. 
Positive  Assurance  Co.,  1  Ex.  Dio.  24),  and  so,  under  the 
IMh  section  of  the  Towns  Commissioners'  Clauses  Act,  was 
not  required  to  be  signed  bg  two  Commissioners ;  (3)  thcU, 
the  contract  xoas  not  rendered  illegal  or  ultra  vires  by  reason 
of  the  reference  initto  thefaeing  of  the  population  of  Black- 
rock,  for  the  purposes  in  question,  as  19,000  until  the  next 
census. 

■■  Per  FrrzoiBBON,  L.  J The  meterage  reite  under  the 

Provisional  Order  of  1874  is  a  rate  within  the  6\st  section 
of  the  Dublin  Waterutorks  Act  0/ 1861,  and  the  provisions 
of  that  section  are  incorporated  in  the  Provisional  Order  as 
effectually  as  tfthey  were  in  terms  repeated  therein. 

Demurrer. — The  way  in  which  the  questions  of  law 
arising  oa  the  pleadings  in  this  case  came  under  con- 
sideration appears  sufficiently,  for  the  purposes  of  the 
present  report,  in  the  judgments  delivered,  without 
setting  out  the  pleadings  in  extenso.  Briefly  stated, 
the  circumstances  in  qnestion  were  substantially  as 
follows : — The  Corporation  of  Dublin,  under  a  Pro- 
▼isional  Order  of  1874,  and  the  Act  37  &  38  Vic,  o. 
dxxxvi.,  confirming  it,  being  empowered  to  supply  the 
various  townships  with  water,  entered  into  an  arrange- 
Bsent  with  the  Blackrock  Township  Commissioners  to 
supply  water  to  the  inhabitants  of  Blaclcrock  (whum 
tkcy  were  bound  to  supply,  under  the  Blackrock  Town- 
ship Act,  1863)  at  the  rate  of  20  gallons  a  day  for  each 
of  the  population,  the  number  of  which  was  taken  as 
10,000,  ttntil  the  next  census ;  and  by  another  arrange- 
ment  they  agreed  that  any  water  supplied  in  excess 
Aonid  be  paid  for  at  the  rate  of  3^.  per  thousand 
gallons.  Upon  these  agreements  the  Corporation 
supplied  water  in  1877  and  the  followin^r  years,  up  to 
•nd  including  part  of  last  year,  and  the  excess  water 
calculated  on  the  assumed  population  of  10,000,  at  the 
rate  of  3^d.  per  thousand  gallons,  was  admitted  to 
MBount  to  £448  9s.  Id.  Portion  of  the  sum  was  paid, 
«nd  portion  remitted,  but  for  the  balance,  amounting 
to  £288  4».  lOd.  still  due^  the  Corporation  brought  an 
action.  The  Blackrook  Commissioner*  disputed  the 
claim,  while  admitting  they  had  got  the  water,  and  also 
'that  the  agreements  existed;   but  they  alleged,  first, 


that  the  agreements  had  been  oonM  to  between  Mr. 
Vance  on  their  part  and  the  late  Sir  John  Gray  on  the 
part  of  the  Corporation,  and  that  they  were  ultra  vires; 
and,  further,  that  the  agreement  was  verbal,  and  not 
under  seal,  as  required  by  the  common  law  when  the 
contracting  parties  are  corporations,  nor  was  it  in 
writing  signed  by  two  members  of  the  corporate  bodies 
respectively,  as  appointed  in  the  statute,  and  that, 
therefore,  they  were  not  bound  by  it  To  their  state- 
ment of  dcTOnoe,  so  maintuning,  the  Corporation 
demurred ;  and  from  the  order  of  the  Common  Pleat 
Division,  allowing  the  demnrrer,  this  appeal  was  takoi. 

Piers  While,  Q.C.,  Holmes,  Q.C.,  Houston,  Q.C.,  and 
Barton,  for  the  appellants. 

&  Walker,  Q.C.,  Carton,  (^.C,  aad  %ra«,  far  tli* 
respondents. 

Pallbs,  C.  B.— This  ease  has  been  to  fnRy  ar^ad,  taH 
we  have  Inid  aaoh  an  opportunity  of  oonaidering  this 
varioaa  qnestions  which  are  iovoived  in  oar  dseiston, 
that  we  think  it  better  to  dispose  of  it  at  onoe.  instead 
of  patting  the  parties  to  the  expense  of  another  day. 

A  great  uamber  of  qaestioos  have  been  an;aed  at  1ih4 
bar,  bat  a  decision  apon  three  of  them  will  lie  aaflloient 
to  role  the  matter  before  as. 

There  are  two  questions  tbat  have  been  ar|>ned  lipoB 
which  I  myself  wish  to  refrain  from  offering  any  opiniDii. 
I  mean,  first,  whether  the  elaases  in  the  I>nMia 
Corporation  Acts,  in  reference  to  contracts  to  ai^p^ 
water,  not  being  under  seal,  apply  to  the  aupplyof  wder 
under  the  Act  of  1874.  I  do  not  say  that  I  at  all  dISer 
from  the  view  of  that  qoestion  in  the  court  below,  bat 
it  appears  to  me  to  be  a  question  of  so  much  importanoe 
that  it  is  not  right  to  deliver  an  opinion  upon  it  in  • 
case  where  it  does,  not  arise.  The  second  matter,  npon 
which  I  desire  to  offer  no  opinion,  is  the  qaestion 
whether,  If  there  is  an  exeonted  oonsideration,  tboagh 
the  contract  is  not  under  seal,  where  it  onght  to  be 
under  seil,  a. corporation  of  this  character  can  be  sned 
in  the  same  way  as  an  ordinary  individual  oonid  be  sued 
under  similar  cironmstauces.  That,  too,  is  a  very 
important  qaestion ;  but,  in  my  view,  it  does  not  arise  ia 
the  present  case. 

Now,  the  three  questions  the  decision  of  which,  in  my 
opinion,  dispose  of  this  case  are— first,  whether  the 
Corporation  of  Dablin  are  entitled  to  sue  as  pbiintilb 
although  they  have  not  sealed  the  contract  nnder 
which  this  water  was  snpplied,  assnining  that  there  is 
no  statutory  exemption  in  their  Acts  of  Parliament 
entitling  them  to  euter  into  a  coutraot  of  this  deserip- 
tion  withoat  a  seal.    That  is  the  first  question. 

The  second  question  is  as  regards  the  defendaMf 
aathentioation  of  this  contraot — that  Is,  whether  this  la 
a  contraot  whioh  ought  to  be  in  writing,  aigaed  by  two 
of  the  Commissioners— or,  in  other  words,  whether  it  is 
a  contract  which,  as  between  private  individuals^  ougtrt 
to  be  in  writing. 

The  third  question  is  whether  thia  oontraot  has  been 
rendered  illegal  by  reason  of  the  reference  in  it  it>  the 
fixing  of  the  population  of  Blaokrook  for  certain  pnrpoaea 
as  10,000  until  the  next  oensus. 

Now,  as  to  the  first  qaestion,  I  take  it  as  periSset 
settled  law  from  the  time  of  the  daeision  of  (he  Fi^ 
monger/  Company  v.  fioierinn,  6  If .  A  Gr.  199,  down  to 
the  present,  that  where  the  oontraet  has  beOA  aotd'aHy 
executed  by  the  corporation  who  are  ening,  they 
can  sue  as  plaintiffs  although  the  contraot  is  not 
sealed.  What  is  the  objection  nanany  made  when  a 
corporation  are  plaintiffs  saing  upon  an  unsealed  oon- 
traet 1  The  only  objection  ia  that  fonnded  on  the  went 
of  mutnaiity.  But,  want  of  rantnality  is  no  efcjeetioii 
when  the  contract  has  been  wholly  petlbrmed  by  flie 
party  suing  in  the  action.  The  absence  of  ntntaiHkylli 
snofa  a  case  cannot  affect  the  defendant  wBo  li««ai»maidy 
got  everythiug  he  was  entitled  to  get  under  the  oontraot. 
Now,  Mr.  Houston  very  fairly  admitted  that  the  priuoiple 
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of  The  PiAmongen'  Camparty  v.  Rofiertnn,  »ad  that  olaas 
of  o«ssB,  i>  appliofcble  to  the  preseat,  nalasa  there  were 
komethuig  ia  the  ooMtitatioo  of  tUe  defendanta  which 
rendered  the  aontraat  ioBaffioiently  authentioated  apon 
their  side.  Bat  that  adcaiaiioD  plainly  gives  op  this 
objeotioa  to  the  plaiotiSa  suing  altogether;  for  if,  by 
reason  of  the  defendants  being  a  corporation  and  not 
bonnd  by  this  contract  beoanse  it  is  not  signed  by  them, 
the  plaintiffs  are  not  entitled  to  sne,  it  is  not  by  reason 
of  any  incapacity  In  the  plaintiffs  or  want  of  aatbenti. 
oation  on  their  part,  bat  it  is  by  reason  of  the  defendants 
not  being-  boond  by  the  contract ;  and  that,  therefore, 
baruiBS  as  to.  the  second  question,  la  fact,  the  admission 
of  tfr.  .'Hoaatoo  takes  away  from  this  first  aoeatioa 
all  ohataoter  ot  an  iodepeodeot  objection.  Xt  is  not 
xeqaired,  he  admits,  it  the  second  objection  is  good,  and 
the  defendants  not  liable  by  reason  of  the  absence  of 
writing,  and  if  the  absence  of  writing  is  no  objection  to 
the  denndanta'  liability,  he  admits  that  the  first  objec- 
tion cannot  be  sustained;  so  that  we  may  pass  over  the 
first  objection  altogether.  It  mnst  be  mled  against  the 
defendants  admittedly  if  the  Court  shoald  be  against 
them  on  the  second  g^aestion. 

The  second  quastiou  is  involved  in  some  little  peen- 
liarity.  Under  the  Provisional  Order  of  1874,  and  the 
▲at  (37  ic  38  Viot.,  ohap.  dzzxvi.).  oouflrming  it,  the 
Corporation  of  Dublin  acquired  a  certain  power  which 
may  be  shortly  described  as  a  power  to  sell  excess  water 
to  the  defendants  here ;  and  the  defendants  acquired  a 
power  to  purchase  that  exoess  water.  The  price  was  to 
be  a  snm  not  exceeding  ii.  per  1,000  gallons,  to  be  fixed 
by  agreement;  and  the  water  upon  which  that  price 
was  to  be  charged  was  water  over  and  above  what  they 
were  obliged  to  supply  nnder  the  "  Blackrock  Township 
Act,  1868  " — a  quantity  of  water  to  be  measnred  by  the 
namber  of  the  population  from  time  to  time  of  the 
Blackrock  Township.  It  appears  that  Sir  John  Gray, 
acting  for  the  Corporation  of  Dublin,  and  Mr.  Vance, 
acting  for  the  Blackrock  Township  Commissioners, 
entered  into  what  has  been  called  during  the  argument 
"an  agreement,"  and  that  agreement  was  that  the 
Btatutabla  allowanoe  of  water  which  the  Corporation 
were  to  supply  should  be  calculated  upon  a  population  of 
10^000,  until  the  publication  of  the  then  next  Ooveroment 
oenans;  and  that  all  water  supplied  in  excess  of  the 
statutory  allowance  of  twenty  gallons  per  head  per.  diem 
to  suoh  a  papolation  diould  he  paid  for  by  the  defen- 
dants, at  a  price  to  be  subsequently  fixed.  It  then 
appears  that  there  was  a  subaeqaeut  fixing  of  the  price 
at  84d.  per  1,000  gallons ;  and,  I  own  for  myself,  I  quite 
ooncor  with  the  argument  of  lilr,  White  and  Mr.  Hooaton, 
that  we  ought  to  read  in  the  fixing  of  that  price  aa  a 
term  in  the  arrangement  made  between  Sir  John  Gray 
and  Mr,  Vaooe,  I  also  agree  with  them  that,  aa  there 
was  a  reference  in  that  agreement  to  the  then  next 
Government  census,  we  ought  to  take  it  to  have  been  in 
their  contemplation  that  this  price  of  8id.  per  1,000 
gallons,  and  'the  population  of  10,000  which  was  to  be 
an  element  in  ascertaining  the  quantity  npou  which  the 
price  should  be  paid,  should  endure  for  a  period  above  a 
year ;  and,  in  my  opinion,  if  there  had  been  a  definite 
agreement  between  Sit  John  Gray  on  the  part  of  the 
Corporation  and  Mr.yanoa  on  the  part  of  the  township^ 
that  the  Corporation  ehould  supply  and  that  the  town^ 
■hip  shoald  take^  for  the  entire  period  until  the  next 
Qovemment  census,  excess  water,  to  be  paid  for  upon 
the  oaloulation  I  have  mentioned,  that  would  have  been 
ftn  agreement  not  to  be  performed  within  a  year,  and, 
therefore^  shoald  be  in  writing  within  the  Statute  of 
Frauda 

But,  in  my  view,  no  suoh  agreement  is  alleged.  I  am 
sot  at  all  clear  that  any  such  agreement  waa  in  oontem. 
plation  between  the  parties.  I  think  all  that  was  done 
waa  so  dona  in  reference,  not  to  an  obligation  upon  the 
part  of  the  Corporation  to  supply,  or  an  obligation  upon 
the  part  of  the  township  to  accept,  but  in  reference  to 
the  Btatatable  powsc  oreated  by  Una  Pfovisiooal  Order. 


The  Corporation  had  the  power  to  supply  exoess  water 
at  a  certain  price  to  be  agreed  upon.  The  township 
had  the  power  to  take  it  at  a  certain  price  to  be  agreed 
upon,  and,  in  my  view,  that  arrangement  between  Sir 
John  Gray  and  Mr.  Vance  was  entered  into  with  a  view 
to  carrying  out  that  power  nnder  the  Act  of  Barliamant, 
and  the  arrangement  was  that  if  that  power  were 
exercised,  then  the  price  should  be  a  certain  price. 
Bat  there  was  no  obligation  npon  the  Corporation  to 
supply  excess  water,  and  no  obligation  upon  the  town* 
ship  to  accept  it.  Itwonld  have  been  competent  for. 
the  township  at  any  moment,  if  they  thoqght  the  price 
too  high,  to  serve  notice  to  have  it  disoontinueil,  and 
thenceforth  decline  to  receive  it;  and,  on  the  other 
hand,  It  was  competent  for  the  Corporation  at  any 
mosMUt  if  they  thought  fit  to  serve  notice  and  thence> 
forth  discontinue  to  supply  it.  The  question,  th^n,  is . 
whether  snob  a  contract,  if  made  between  individuals, 
would  be  within  the  Statute  of  Frauds— a  oontraot  by 
whioh  the  price  was  fixed  in  the  event  of  one  party 
being  willing  to  supply,  and  the  other  desiring  to  receive. 
That,  in  fact,  is  not  a  contract  upon  which  an  action 
oould  be  brought  at  all.  There  was  no  obligation  on 
either  the  Con>oratiii>n  or  the  township.  The  arrange* 
ment  was— "As  long  as  we,  the  Corporation,  think  fit  t» 
supply,  and  as  long  as  you,  the  Blackrock  Commis- 
sioners, think  fit  to  accept,  excess  water,  the  prise  at 
which  it  is  to  be  paid  for  shall  be  so  and  so."  But,  the 
Corporation  eonld  not  have  been  sued  for  ret  using  to 
supply,  nor  oould  the  Commissioners  have  been  sued  for 
refuging  to  accept,  even  if  the  contract  had  been  sealed 
by  both  parties.  In  my  opinion,  this  question  is  per-* 
f«etly  concluded  by  anthoritiy.  I  look  upon  it  as  one  of 
the  A-B-C's  of  the  application  of  the  Statute  of  Frauds; 
It  has  always  been  considered  that  the  only  mode  in 
which  you  can  test  whether  a  contract  is  one  not  to  be 
performed  within  th?  year  is  by  asoertaining  what  ate 
the  obligations  of  the  parties,  If  the  obligations  of  the 
parties  respeotively  are  auoh  that  they  may  be  reaaon- 
ably  intended  to  endure  beyond  the  year,  then,  and  not 
till  then,  the  opntract  is  within  the  statute.  Here,  the 
only  obligation  on  the  part  of  the  defendants  is  the 
implied  one  whioh  arises  dtdiein  dttm  from  the  accep- 
tance of  the  water  upon  the  terms  previously  arranged. 
If  authority  were  required  for  the  proposition  I  have 
laid  down,  it  would  be  found  in  the  case  of  Knowlman  v. 
Bluett,  li.  R  9  Bxch.  1,  and  in  Ex.  Oh.,  {&.,  307; 
and  the  subsequent  case  of  Eleg  v.  PotUiiit  A.u>tranet 
Oompany,  L.  B.  1  Exoh.  Div.  2-1,  instead  of  being 
against  the  prinoiplb  of  Knovilman  v.  Bluett,  is  in  con- 
firmation of  it,  There  the  decision  of  the  two  mem- 
bers of  the  court  who  took  this  view  of  the  Statuta 
of  Frauds  (Barons  Amphlett  and  Cleasby)  was  grounded- 
apon  this,  that  they  thought  the  true  oonatrnetion  of 
the  llBtb  article  of  association  was  that  the  plaintiff 
was  to  be  continued  as  solicitor  for  the  company  during, 
the  entire  of  its  existence.  They  thought  the  possible 
existence  of  the  oompany  ought  to  be  considered  as 
enduring,  in  the  contemplation  of  the  parities,  for  more 
than  one  year;  and  they  distinguished  the  case  of 
Knowlman  v.  Bluett  by  stating  that  in  that  case  the  con- 
tract was  revocable  at  any  moment.  In  the  present 
case,  according  to  the  view  I  take  of  the  oontraot  sued 
upon  hare,  it  was  revocable  at  the  pleasure  of  the 
parties  at  any  moment,  and  for  that  rsaaon  the  Statnta 
of  Frands  would  not  apply  as  between  private  parties; 
and,  therefore,  under  the  66th  section  of  the  Towns 
Commissioners'  Clauses  Act  it  was  not  required  to  be. 
signed  by  two  Commissioners, 

So  much  for  the  second  objection.  The  last  question 
is  one  of  a  little  more  peculiarity,  and  perhaps  rather 
more  interesting  than  the  two  I  have  been  already 
discussing.  It  has  been  principally  argued  by  Mr. 
Houston  in  reply,  and  it  depends  upon  the  terms  of  th« 
••  Blaokiook  Township  Ant,  1868  "  (the  86th  and  27tit 
Yictoria,  obapter  121),  and  one  of  the  olauaas  of  tb« 
ProviiiODal  Ordar  of  187A    I  think  I  shall  make  what 
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I  have  to  say  mom  olaar  by  flnst  leading  a  few  words 
from  eaoh  of  those  proTisioDB : — 

By  the  28th  seotioo  of  the  "  Blaokrook  TowDship  Act, 
1868,"  it  is  provided  that  'Uhe  Corporation  .  .  . 
Bfaall  BQpply,  and  thenceforth  oontinne  to  snpply,  a 
quantity  of  water  equivalent  to  20  gallons  jpfr  head 
per  day  for  the  popalation  from  time  to  time  of 
the  township."  Now  it  seems  clear  that  the  words 
"from  time  to  time"  in  that  provision'  were  in- 
tended by  the  legialatnre  to  be  used  literally — that 
the  quantity  of  water  that  was  to  be  supplied  was  to  be 
measoied  de  die  in  dien^  apon  the  aotoid  popalation  of 
the  township ;  so  (hat  during  the  summer  months, 
when  the  popalation  of  Blaokrock  was  largely  in  ezoess 
of  its  winter  popnlation,  there  woald'  be  an  obligation 
upon  the  Corporation  to  sapply  a  larger  quantity  of 
Water  per  diem  than  they  would  be  obliged  to  supply 
daring  the  winter  months,  becanss  the  legislative  pro- 
TisiOD  is  not  fcnr  a  certain  qaantity  ptr  year  or  per 
month,  but  per  bead  ppr  Aa,j. 

Then  comes  the  Looal  Government  Board  Order  of 
1874.  "It  is  ordered  that  it  shall  be  lawful  for  the 
Corporation,  should  they  deem  it  expedient,  and  in  the 
event  ol  their  having  a  quantity  of  water  in  excess  of 
the  qaantity  required  for  the  use  of  the  city  of  Dablin, 
and  for  the  sapplies  provided  for  the  said  several  town? 
ships  by  the  said  statutes  and  contract,  to  give  to  the 
OommissionerB  respectively  of  the  said  several  town- 
ships permission  to  draw  qaantitiesof  water  respectively 
in  excess  of  the  quantities  provided  by  the  said  statutes 
and  contract  respectively,  from  the  pipes  or  mains  of  the 
Corporation,  on  reoelving  notioe  from  the  Commissioners 
of  the  several  townships  respeotively  of  their  desire  to 
take  such  supply  in  excess  of  the  statutable  or  contract 
allowance,  at  a  rate  or  rates  to  be  agreed  upon  between 
the  Corporation  and  saoli  Commissioners  respectively, 
not  exeeisding  in  any  case  the  rate  of  four  pence  per  1,000 
gallons,  and  it  shall  be  lawful  for  the  Commissioners  of 
the  said  several  townships  respectively  to  pay  out  of 
the  rates  levied  in  their  respective  townships  the  reuts, 
rates,  or  charges  respectively  made  by  the  Corporation 
for  such  sapply  in  exoess  as  hereinbefore  defined." 

Now  reading  those  two  provisions  together,  the  Cor- 
poration are  entitled  to  recover  from  the  Commisaionera 
of  the  township  a  meterage  rate  for  all  such  quantities 
of  water  taken  in  excess  of  20  gallons  per  head  per 
day  tor  the  popalation  from  time  to  time  of  the 
township,  at  a  rate  to  be  agreed  upon,  not  exceeding 
four  pence  per  1,000  gallons.  I  have  said  my  opinion 
is  that  the  township  were  entitled  to  get  20  gallons 
per  head  per.  day  upon  the  actual  popalation,  and 
thus  they  would  be  entitled  to  get  a  larger  qaantity 
in  summer  than  in  winter.  But,  when  we  come  to 
measure  the  excess  water  that  is  to  be  paid  for  nnder 
these  provisions,  it  is  dear  that  we  mast  give  the  Aot 
of  Parliament  some  reasonable  ooostrnction  ;  for,  if  it 
was  read  and  applied  literally,  it  would  be  neoesaary, 
before  it  conld  be  ascertained  what  sam  should  be  paid 
by  the  township  for  exoess  water,  that  the  actual 
popalation  shoold  be  ascertained  eaoh  day,  and  of  coarse 
that  is  not  possible  to  be  done.  But,  in  addition  to 
that,  the  Act  of  Parliament  contemplates  an  agreement 
between  the  Corporation  and  the  (>)mmiB8ioners  as  to 
jprice,  and,  therefore,  it  evidently  oontemplated  some- 
thing in  the  nature  of  a  fixing  beforehand  of  the  actual 
popalation  with  a  view  to  determining  the  exoess 
qaantity  which  was  to  be  paid  for  by  contract.  These 
considerations  satisfy  me  that  the  words  "  population 
from  time  to  time  of  the  township"  oan  only  mean 
something  to  be  arrived  at  in  the  nature  of  an  estimate, 
and  being  something  to  be  arrived  at  in  the  nature  of 
an  estimate  the  Corporation  and  the  Commissioners 
ooght  to  be  able  to  agree  by  eontract  upon  what  that 
estimate  shoald  be.  But,  in  entering  into  such  a  con- 
tract, there  is  no  doubt  that  the  contract  ooald  not  be 
made  a  cloak  for  evading  the  provisions  of  the  Act  of 
Parliament)  and  tbeiefore  we  moat  see  what  is  the 


exact  provision  ia  the  Act  of  FarUament,  in  order  to 
take  care  that  any  fixing  of  the  popnlation  or  otherwiea 
by  the  township  will  not  be  contrary  to  the  proTisions 
of  the  Act. 

Now,  the  first  observation  to  be  made  in  reierenoe  to 
this  is,  that  it  is  only  necessary  to  fix  the  population 
for  the  purpose  of  ascertaining  the  amoant  to  be  paid 
for  water  supplied  in  excess.  The  next  is  that  tfaete  ia 
no  limit  in  the  Act  as  to  the  minimum  to  be  paid— the 
limit  is  only  as  to  the  maximum.  It  would  be  oom- 
potent  to  the  Corporation  to  contract  to  sapply  ezeeu 
water  at  a  penny  per  1,000  gallons.  It  would  not  be 
oompetont  to  the  Commissioners  to  oontraoi  to  pay  at 
the  rate  of  five  pence  per  1,000  gallona  Thus  tba 
element  of  purpose  in  the  Act  of  Parliament,  id  the 
only  limitation  I  oan  fiod  to  the  fixing  the  quantity  ol 
eKoesa  water  whioh  is  to  be  paid  for  by  the  township,  ia 
that  it  shall  be  sooh  that  they  are  not  to  be  charged  at 
a  greater  rate  than  foar  pence  per  1,000  gallons  for  the 
excess.  In  my  opinion,  it  was  oompeteut  for  both  the 
Corporation  and  the  Commissionera  to  estimate  the 
popalation  from  time  to  time  in  the  township  ot  Blaok- 
rock for  the  purpose  of  this  oalcalation  at  a  number 
whioh  they  might  agree  npon  as  in  exoess  ol  the  actnal 
nnmber.  I  do  not  think  they  are  bound  to  fix,  or 
endeavoar  to  fix,  the  aotual  number,  bat  that  if  they  fix 
some  number  which  is  not  less  than,  or  in  excess  of, 
the  actual  number,  then  the  purpose  of  the  Act  of 
Parliament  is  fully  satisfied,  and  there  being  no  cor- 
responding limitation  as  to  a  minimnm  rate,  tue  Act  ol 
Parliament  is  not  violated  in  any  way. 

The  qqestion  is,  whether  npon  tbeee  pleadings  this 
agreement  is  an  illegal  agreement  or  not.  Now,  tba 
Corporation  having  a  general  power,  as  I  think  thay 
have,  to  thus  fix  by  estimate  the  popalation,  it  woald 
appear  to  me  that  the  statement  of  claim  conld  not 
be  sabjeot  to  demurrer  bat  for  one  element  wbioh  has 
been  introduced  into  this  arrangement  between  Sir  John 
Cray  and  Mr.  Vance — I  refer  to  the  term  as  to  the  next 
oensns,  Now,  if  it  were  desired  by  the  defendants  to 
raise  the  question  that  this  term  rendered  the  contraot 
void  (if  it  were  a  contract),  I  think  it  would  have  been 
necessary  for  them  to  have  alleged  in  their  pleading 
that  that  period  was  an  unreasonable  period;  beoaoaa 
if  they  had  the  power  of  fixing  the  population  for  any 
limited  period,  instead  ot  taking  the  actual  nnmber  from 
day  to  day,  the  only  limit  must  l>e  that  of  a  reasooabls 
time,  and  (what  is  a  reasonable  time  being  a  question 
of  Ifact,  not  a  qnestion  of  law)  we  oonld  not  assnma 
upon  these  pleadings  that  fixing  a  namber  for  seven 
years  was  fixing  it  for  an  unreasonable  time;  and, 
therefore,  for  that  reason  alone  I  shonld  think  the 
statement  of  claim  not  sabjeot  to  demurrer  npon 
that  ground,  Bnt  going  further  than  that,  and  aap- 
posing  it  were  allied  in  tba  pleadings  here  that 
seven  years — or  the  period  till  the  next  census — was  an 
onrsasonable  time,  I  would  observe  that  the  contraot 
on  which  tbe  plaintiffs  are  suing  was  a  oontraot,  not  to 
sapply  for  a  fixed  period,  but  only  so  long  as  both  partial 
obose.  I  think  the  question  would  be,  whether  fixing  a 
price  for  no  definite  time,  bnt  giving  a  power  to  eaoh 
party  to  revoke  that  fixed  price  whenever  they  thonfiht 
fit,  rendered  tbe  oontraot  illegal.  In  my  opinion,  auch 
an  agreement  oonld  not  be  held  unreasonable,  becaoaa 
both  the  parlies  had  the  power  ot  withdrawing  from  it — 
the  Commissioners  oould  withdraw  if  they  thought  at 
any  time  that  tbe  aotual  popalation  was  maoh  in  exoes^ 
and  the  Corporation  ooald  withdraw  it  they  thonght  it 
was  much  less  than  tbe  namber  estimated.  Therefore, 
so  far  as  tbe  statement  of  claim  is  oonoemed,  I  think  it 
is  not  open  to  demaner  upon  that  ground. 

We  DOW  oome  to  the  8th  paragraph  of  the  defence. 
In  substance  it  alleges  that  this  namber,  10,000,  bo  flzsd 
as  the  popnlation  of  the  township,  was  an  arbitrary 
number  and  not  tbe  actual  number,  nor  fixed  upon  or 
determined  or  adopted  as  tbe  aotaal  namber  of  aaid 
popalation  at  the  time  when  the  agreemeat  is  alleged  to 
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have  been  msde,  or  at  any  time  thereafter,  I  pass  over 
tor  a  moment  tbe  words  "arbitrary  namber."  It  was 
not  the  aotaal  namber ;  bat,  clearly  Ha  not  being  the 
aotnal  namber  would  not  in  itsell  have  rendered  tbe 
agreement  illegal.  The  aotaal  nnmber  never  ooald 
be  ascertaiaed.  In  my  opinion,  io  flzing  the  popa- 
latioD,  they  were  not  bound  to  fix  it  as  the  popnlation 
upon  any  partionlar  day  during  the  Interval  it  was 
to  cover.  In  fact,  I  rather  think  they  wonld  have 
been  wrong  in  fixing  it  as  the  popnlation  on  any  parll- 
oalar  day.  If  they  songht  to  arrive  at  mathematioai 
aocnraoy  for  tbe  pnrposes  of  calculation,  it  would  rather 
be  by  taking  an  average  of  the  population  upon  each  of 
the  different  days  oooBtitaling  the  period  in  qneetion. 
Eat,  as  I  have  already  said,  I  go  further  than  that.  I 
do  not  think  they  were  bound  to  fix  it  in  that  way  by 
tbe  method  of  averages.  I  think  it  would  be  safQcieot 
if  they  took  care  that  the  number,  10,000,  was  over  and 
above  the  fair  estimated  average  population  of  the 
township  for  the  period  intended  to  be  covered. 

I  now  treat  the  plea  asinclnding  the  word  "  arbitrary," 
the  presence  of  which,  np  td  this,  I  have  ignored.  I 
.  read,  however,  this  word  in  the  plea,  not  as  meaning 
without  reference  to  any  principle  whatsoever,  but 
without  regard  to  the  particular  prxHcifU  propounded  by 
the  plea — viz;.,  that  the  namber  should  be  tbe  aeta^ 
or  estimated  popnlation  of  the  township  on  some  parti- 
cular day.  Oiving,  then,  fall  force  and  effect  to  every 
word  in  the  plea,  m  the  sense  in  which  it  was  intended 
to  be  used,  it  seems  to  me  that  It  does  not  show  that 
this  namber,  10,000,  was  not  bona  fide  fixed  as  a  number 
tn  txeut  of  the  estimated  average  popnlation  of  Blaok- 
rook,  as  it  then  was,  or  possibly  wonld  be  nntil  after 
the  then  next  census ;  and  that  being  so,  I  think  there 
is  nothing  in  the  plea  which  constitutes  an  answer  to 
tbe  aotion. 

For  these  reasons,  and  without  going  into  any  quea- 
tion,  except,  first,  the  question  whether  the  Gurporation 
can  sue,  not  having  sealed  this  contract ;  secondly, 
whether  the  contract  required  to  be  in  writing,  signed 
by  two  commissioners ;  and,  thirdly,  whether  upon  the 
facts  stated  in  the  pleadings  it  was  an  illegal  contract — 
going  into  these  qaestions  only,  I  am  of  opinion  that 
tbe  judgment  of  the  Common  Fleas  Division  was  right, 
and  ought  to  l>e  affirmed. 

Law,  C  conoorred. 

FrrzeiBBoM,  L.X — ^I  eonear  in  th«  judgment  pro- 
nounced by  my  Lord  Chief  Baron ;  at  the  same  time,  I 
wish  to  say  I  entertain  no  doabt  that  the  meterage  rate 
under  the  Provisional  Order  of  1874  is  a  rate  within  tbe 
Olst  section  of  tbe  "Dublin  Waterworks  Act "  of  1861, 
and  that  the  provisions  of  that  section  are  incorporated 
as  effectually  as  if  they  were  in  terms  repeated  in  the 
Provisional  Order.  With  regard  to  the  snppoeed  ille- 
gality of  fixing  a  rough  standard  ef  popolatioo,  I  am 
entirely  unable  to  see  that  it  is  applioable  in  the 
present  case.  Tbe  contract  for  the  snpply  of  excess 
water,  which  is  the  only  ooatraot  sued  npon,  is  a  con- 
tract arising  dtdiiw  ditm  from  delivery  of  tbe  water  on 
one  side  and  acceptance  on  the  other,  and  whether  tba 
•tandard  of  population  was  or  was  not  fixed  by  referenee 
to  some  census  which  the  parties  wonld  not  have  a 
right  to  use  for  the  purpose  it  it  ceased  to  be  favourable 
to  the  defendants,  I  think  it  lies  upon  the  defandants 
to  show  that  tbe  water  sned  for  was  not  in  fact  etcess 
Water.  It  is  not  an  illegality  to  be  assumed  in  the 
argument  on  the  pleadings.  In  my  opinion,  it  wonld 
rest  upon  the  defendants  to  show,  in  answer  to  an  aetion 
under  this  contract,  not  only  that  tbe  standard  firom 
which  the  water  supplied  aesomed  the  character  of 
excess  water  was  a  standard  that  at  the  time  was 
illegal,  but  that  the  use  of  that  standard  had  resulted 
in  charging  them  for  water  as  excess  water  which  was 
not  so  in  fact.  They  are  endeavouring  to  incorporate 
an  illegality,  which  wonld  only  arise  when  the  ooutraot 
ceased  to  give  them  the  full  statutory  Mlowsnoe,  wttli 


a  contract  under  which  tbey  have  not  shown  on  tfa4 
pleadings  that  they  did  not  get  a  great  deal  mora  than 
they  were  entitled  ta 

Appeal  disaUowed. 

Solicitor  for  the  appellants:  A.  D.  Kennedy. 

Solicitor  for  the  respondents :  Mootxey. 


HIGH  COURT  OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Reported  by  S.  N.  Elrinoton,  Barrister-at-Law. 

(Before  Mat,  C.J.,  and  Babrt,  J.) 

LtHCH  o.  Thk  Midland  Bauwat  Co. 

April  21,  1882 Carrier— Contract  — Imposiihmty 

of  performance— DiUty  tn  carriage  occasioned  by  operation 
ofttatute — Contagiom  Diieaae*  (Anmab)  Act,  1878 — 
Dedaratian  of  owner^Licence  by  heal  authority-^Dutiee 
of  consignor  and  of  carrier— DeUvery  wiikin  a  reaaonabh 
Hme—ConttmoUon  of  pleading, 

/»  an  aetion  agtUnst  a  raUmag  eompetny  by  a  cmuignar 
of  cattle,  delivered  in  Ireland  to  beformarded  to  March 
and  I^pui  in  England,  the  itatemenl  of  claim  alleged  {par. 
4)thaltked^ndanUdid»et  deUoer  20  ofeaideltUU  at 
Lynn  wUhin  a  rtaionable  time,  but  ddayed  and  deleuned 
them  in  trucks  and  waggons  after  thar  arrival  at  Lynn  for 
a  kmg  and  tmreatonabU  time,  v>h«reby  the  cattle  teer« 
mfured;  and  {par.  6)  that  the  d^endant*  did  not  dMver 
25  of  said  cattle  at  March  within  a  reasonable  tinie,  but, 
on  the  contrary,  delayed  them  for  a  long  time  in  truck* 
and  waggon*  on  the  journey  betioeen  lAverpool  and  March, 
whereby  they  were  injured.  The  defendants,  by  their 
statement  of  defence,  pleaded  (jMtr.  l4:')iothe4thparagr(^h 
of  the  statement  of  claim,  that  the  defendant*  were  aluay* 
ready  and  willing  to  deliver  the  20  head  of  cattle  eU  Lynn 
within  a  reasonable  lime,  but  were  prevented  from  so  doing 
by  the  oaute*  thereisaJUr  mentioned.  They  then  referred 
to  the  Contagiou*  Disease*  (AnimaU)  Act,  1878,  and 
stated  that  by  an  order  of  the  Privy  Council,  made  in 
pursuance  of  that  Act,  the  county  of  Norfolk,  in  which 
Lynn  it  situate,  wa*  dedartd  to  be  an  area  itifeetei  with 
feet  and  mouth  disease;  and  that  under  tAe  4th  tiAtdule 
of  the  said  Act  and  the  orders  of  the  Privy  Counal  of  Jan. 
a,  26,  1881,  it  beoame  unsafe  to  move  the  cattle  from  the 
trucks  in  which  the  tame  had  orrived  at  Lynn  except  by  a 
licence  of  the  local  authority,  granted  on  condition*  pre- 
scribed by  the  orders  in  Council;  and  they  averred  that 
no  muh  lieence  was  fartkeoming  when  the  cattle  arrived  at 
Lynn.  The  local  authority  of  and  for  the  eomt^  of 
Norfolk  refuted  to  allow  (he  cattle  to  be,  end  prevented 
ike  mmefrom  bang,  moved  out  of  the  said  trucks  ualei* 
and  mtil  tach  lieenee  was  obtained  and  produced  to  their 
proper  officer ;  and  the  defendants  averred  that  ««*  lieence 
wai  afterward*  obtained  and  produced  to  the  officer, 
whertupon  (he  local  authority  pemuUed  the  cattle  to  be 
removed  from  the  trade*,  and  the  de^ndanl*  thereuponforth' 
with  removed  the  same  and  deUvered  them  to  the  plaintiff 
They  /miier  pleaded  {par.  IS)  to  theSih  paragraph  of 
the  statement  of  cUum,  referring  to  the  smme  Sankary  Ac* 
and  order*  in  CouncU,  and  elating  that  the  defendant* 
carried  the  cattle  with  due  and  reasonable  speed  as  far  a* 
the  town  of  Peterborough,  on  the  harden  <)f  li»  wmlj/ 
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t^Non/olk,  (md  that  it  toa$  unUnofld  t»  mow  or  earry  A* 
ealtle  from  Peterborough  to  March  without  a  licence  of 
Hit  local  authority  of  the  county  of  Norfolk,  and  that 
previous  to  the  arrival  of  Oie  eallle  cU  Peterborough  the 
plaintiff  had  not  obtain^  such  hcetuXy  nor  naa  any  nteh 
licence  gioen,  and  by  reasw,  of  (he  premises  it  became 
wilatgfid  to  carry  the  aMle-furthtr  on  the  jowmeyy  and  the 
cattle  were  prevented  from  beitvf  so  carried  for  a  time,  and 
did  i'emain  at  Peterborough  far  a  time.  To  the  XMh 
paragraph  of  Ike  defence  the,  plaintiff  replied  that  one  of 
fft«  co»dkions  pracribed  by  the  Privy  CouneU  upon  tohiek 
the  and  licence  would  be  granted  was,  that  the  owner  of  the 
cattle  would  make  andsign  a  declaration,  as  in  the  schedule 
to  the  order  set  forth,  and  the  plaintiff,  as  the  owner  of  the 
cattle,  made  and  signed  the  said  declaration,  and  at  the 
request  of  the  defendants,  and  before  the  catde  were 
despatched  from  Zdverpool  on  the  way  to  Lynn,  delivered 
tie  dedamtion  to  the  defendants,  but  the  defendants  did 
not  forward  the  declaration  to  Lynn  with  the  cattle,  so  as 
to  haoe  the  same  forthcoming  when  the  cattle  arrived  at 
Lynn  or  March,  but,  on  the  contrary,  negligently  made 
default  in  so  doing ;  thtU  the  local  authority  at  Lynn  mias 
always  ready  and  willing  to  grant  the  licence  upon  the 
production  by  the  defendants  of  the  declaration,  and  the 
refusal  of  the  kxal  atithority  to  allow  tJie  cattle  to  be 
removed  from  the  waggons  was  occasioned  by  the  neglect 
and  default  of  the  dtfendants  in  not  producing  the  declara- 
tion to  the  said  looal  authority.  To  tlie  \5th  paragraph 
of  the  defence  the  plaintiff  replied  to  the  effect  that  the 
Ucenee  there  referred  to  was  obtainable  from  the  proper 
'  local  authority  on  the  arrival  of  the  cattle  at  Peterborough 
by  the  production  to  the  local  authority  of  a  declaration  in 
writing  made  by  (he  plaintiff  and  delivered  by  him  to  the 
defendants  btfore  the  departure  of  the  cattle  from  Liver- 
pool, and  wkieh  Aciaratim  (he  defendants  ttegUgently  and 
improperly  omitted  to  produce  to  Ae  laid  local  emthority, 
by  reaton  whereof  a  licence  fbr  the  removal  of  the  cattle 
from  Peterborough  could  notfbr  a  long  time  be  obtained, 
and  the  deUty  m  ike  \6th  paragraph  mentiousd  was  oeea- 
doned  thereby.  The  defendants  having  demurred  to  those 
rqflications,  on  the  ground  thtU  they  (£d  not  disclose  any 
eontraet  or  obligation  iqton  the  part  of  the  defendant*  to 
forward  the  deelamtiOtt  to  the  loctU  auAority : 

Held,  allowing  the  demurrer,  that  the  defendant*  were 
Wider  no  obligation,  by  any  express  or  implied  contract,  or 
by  reason  i^ang  duty  otherwise  inq>osed  on  them,  to  pro- 
cure the  Keenies,  nor  was  any  duty  imposed  on  them  to 
firvoard  the  declaration;  but  thai,  the  contract  being  to 
eany  and  deliver  within  a  reaeonable  time,  and  not  at  any 
ipedfied  time,  the  case  cKd  not  fall  within  the  doctrine  that, 
if  a  person  contracts  absolutely  to  do  a  certain  act,  he  is 
not  discharged  from  his  obligation  by  the  supervention  of 
afeumstances  rendering  performance  difficult  or  impossible  ; 
while  for  delay  in  carriage  within  such  reasonable  time, 
occasioned  by  the  regulations  of  the  Act  and  Order  in 
CotmeU,  they  would  not  be  responsible  under  the  circum- 
stances appearing. 

Demurrer  W  the  defendants  to  certain  repliea  pleaded 
.bj  the  plaintiff  to  the  statement  of  defence. 

Tbm  atateioMt  of  cUim  (paragraph  1)  alk^ed  that 


the  defendants  were  carrier*  of  cattle  toe  fairs  frooi 
Onblin  and  Drogheda  to  Lydn  and  Mandi,  in  £ngbnd. 
The  2nd  paraeraph  alleged  tbAt  the  plaintiff  delii«icd 
to  the  defendants,  as  snch  carrieia,  4S  head  of  the 
cattle  to  be  by  the  defendants  carried  from  Dnblin  to 
March,  with  all  due  and  reasonable  speed,  and  at 
March  to  be  deliTered  for  the  plaintiff  within  a  reason- 
able time.  The  3rd  paragraph  alleged  that  at  Liverpool 
it  was  agreed  between  the  plaintiff  and  defendants  that 
the  defendants  would  carry  20  of  the  said  45  head  of 
cattle  to  Lynn,  instead  of  March,  and  tbeie  deliver 
them  within  a  raaaonabie  time.  By  the  4th  naragrajJi 
it  was  stated  that  the  defendants  did  net  deliver  the 
said  20  cattle  at  Lynil  within  a  reasonable  tine,  bnt 
delayed  and  detained  them  in  trucks  and  waggons  after 
their  arrival  at  Lynn  for  a  long  and  unreasonable  dnie, 
whereby  the  cattle  were  injur^l,  and  the  plaintiff  pat 
to  expense  in  feeding  them,  and  soforth.  By  the  5th 
parag^ph  it  was  alleged  that  the  defendants  did  no* 
deliver  the  2d  head  of  cattle  destined  for  March  within 
a  reasonable  time,  bnt,  on  the  contrary,  delayed  then 
for  along  time  in  trucks  and  waggons  on  the  jaozney 
between  Liverpool  and  March,  whereby  they  were 
injured,  and  deteriorated  in  value. 

The  14th  paragraph  of  the  defence,  pleaded  to  the 
4th  paragraph  of  the  statement  of  chum,  alleged  that 
the  defendants  were  alwavs  ready  and  willing  to  delivei 
the  20  head  of  cattle  at  Lynn  within  a  reasonable  tine^ 
bnt  were  prevented  from  so  doing  by  the  causes  there- 
inafter mentioned.  The  defen(£int8  then  referred  to 
the  Contagions  Diseases  (A.nimals)  Act,  1878,  and 
stated  in  substance  that  by  an  order  of  the  Privy 
Council,  made  in  pursuance  of  that  Act,  the  county  of 
Norfolk,  in  whiuh  Lynn  is  situate,  was  declared  to  be 
an  area  infected  with  foot  and  mouth  disease;  and  that 
under  the  4th  schedule  of  the  said  Act  and  the  orden 
of  the  Privy  Council  of  Jan.  3,  26,  1881,  it  became 
unsafe  to  move  the  said  cattle  from  the  trucks  in  whidi 
the  same  had  arrived  at  Lynn  except  by  a  licence  of 
the  local  authority,  granted  on  conditions  prescribed  by 
the  orders  in  Council ;  and  the  defendants  averred  that 
no  such  licence  was  forthcoming  when  the  said  cattle 
arrived  at  Lynn.  The  local  authority  of  and  for  the 
county  of  Norfolk  refused  to  allow  the  cattle  to  be, 
and  prevented  the  same  from  being,  moved  out  of  the 
said  trucks  unless  and  until  such  Ticenoe  as  aforesaid 
was  obtained  and  produced  to  their  proper  officer,  and 
the  defendants  averred  that  such  licence  was  aflerwards 
obtained  and  produced  to  the  said  officer,  whereupon 
the  local  authority  permitted  the  said  cattle  to  he 
retnoved  firom  the  said  trucks,  and  the  defendsnta 
thereupon  forthwith  removed  the  same  and  delivered 
them  to  the  plaintiff.  The  15th  par.  of  the  defence, 
pleaded  to  tne  5th  par.  of  the  statement  of  daim, 
referred  to  the  same  sanitary  Act  and  orders  in  Conncfl. 
It  stated  that  the  defendants  carried  the  said  cattle 
with  due  and  reasonable  speed  as  far  as  the  town  of 
Peterborough,  which  is  on  the  borders  of  the  coun^ 
of  Norfolk,  and  that  it  was  unlawful  to  move  or  owny 
the  said  cattle  from  the  said  town  of  f  efeerboroni^ 
unto  the  said  town  of  Marcb  without  a  licence  of  tie 
local  authority  of  the  said  ooanty  of  Norfolk,  and  thu 
previous  to  the  arrival  of  the  said  cattle  at  Peter- 
borough the  plaintiff  had  not  obtained  such  Ucenee, 
nor  was  any  such  licence  given,  and  by  reason  of  the 
premises  it  became  ualawfiU  to  carry  the  cattle  further 
on  the  said  journey,  and  the  cattle  were  prevented 
from  being  so  carried  for  a  time,  and  did  rentaiB  at 
Peterborough  foTja  time. 

To  the  Uth  paragraph  of  the  defence  )i>a  pkiataff 
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replied  to  ika  followiag  effect^  viz.->tbat  one  of  the 
cMKlitioBs  prescifibed  .by  the  Privjr  Council  upon  whieii 
tbe  laid  lioenee  would  be  granted  was^  that  the  owner 
of  the  cattle  would  make  and  Bign  a  declaration,  aa  in 
the  achedule  tO'  the  order  set  fiortU,  and  the  plaintiff,  aa 
the  owner  of  the  aaid  cattle,  made  and  limed  the  said 
declaration,  and  at  the  request  of  the  de^ndanta,  and 
before  the  said  cattle  were  despatched  from  Liverpool 
on  tbe  way  to  Lynn,  delivered  the  mid  declaration  to 
tbe  defendants,  but  the  defendants  did  not  forward  the 
■aid  declaration  to  Lynn  with  the  said  cattle,  ao  aa  to 
karve  the  suiM  fortfaeoming  when  the  said  cattle  arrrrcd 
St  Lyim  or  MaBch,  bat,  on  the  contrary,  negiigently 
auuie  default  ia  ao  doing;  that  the  local  authority  at 
Lynn  was  always  ready  and  filing  to  grant  the  said 
licence,  upon  the  pMductMNX  by  the  defendant*  of  tbe 
■aid  deotaratioo,  and  the  refusal  of  the  local  anthmrity 
to  allow  the  latd  cattle  to  be  removed  from  the  said 
mgeons  was  oecasktned  by  the  neglect  and  defiralt  of 
the  defendants  in  not  prodacing  the  dedaration  to  the 
laid  local  authority.  To  the  Idth  paragraph  of  the 
defence  .the  plaintifi  replied  to  the  effect  that  the 
Koence  there  refhrred  to  was  obtainable  from  the 
proper  local  authority  on  the  arrival  of  the  «attle  at 
Peterborongh  by  the  prodoction  to  tbe  said  local 
Anthority  ot  &  dectaration  in  writing  made  by  the 
|daitttl£E  and  d^vered  by  him  to  the  dwendants  before 
the  departure  of  the  said  cattle  from  Liverpool,  and 
which  dedaration  the  defendants  negHgently  and  im- 
nroperiy  omitted  to  piodnoe  to  the  said  local  nnthoritjr, 
Dy  reason  whereof  a  licence  for  the  removid  of  the 
cattle  from  Feterbarongh  could  not  for  a  long  time  be 
obtained,  and  the  delay  in  the  Idth  paragraph  men- 
tioned was  occasioned  thereby.  To  those  replications 
the  defendants  demurred,  on  the  ground  that  they  did 
not  disclose  any  contract  or  obligation  upon  the  part  of 
the  defendanta  to  forward  the  declaration  to  the  looal 
authority. 

SuUhan  (with  him  W.  (TBrien,  Q.C.)t  in  support  of 
the  demurrer. 

Zjr*(er  (with  him  Sergeant  HismpAiS,  Q.G.),  contra. 

Tho  followins  cases,  &c.,  were  cited: — Kelner  v. 
Baxter,  L.  R.  2  C.  P.  174 ;  Collis  v.  Selden,  3  C.  P.  495 ; 
Dalton  V.  Poioles,  2  B.  &  S.  174 ;  Bailey  v.  De  Cremigney, 
L.  R.  4  Q.  B.  180 ';  Espotito  v.  Bowden,  7  E.  &  B.  787; 
Jtichardt  V.  Easto,  15  M.  Se  W.  253 ;  Hale  y.  Rawson 
4  C.  B.  N.  S.  85 ;  Bottomley  v.  I^tittall,  5  ib.  136 ;  Shaw 
V.  G.  S.  5-  W.  Ry.  Co.,  8  L.  R.  Ir.  10, 15  Ir.  L.  T.  1 15  ; 
Newington  Local  Board  v.  Cottingham,  12  Ch.  Div.  725 ; 
Fitzgerald  v.  771*  Midland  Ry.  Co.,  84  L.  T.  N.  S.  771  j 
Abbot,  Shipping,  268  j  41  &  42  Vic.  c  74. 

Uxz,  C.J.  (after  refarriog  to  the  pleadiaga)— It  saama 
that  the  anbatantial  point  to  be  determined  on  the 
pleadings  ia  that  referred  to  by  tbe  demurrer  to  the 
Npliea — namely,  Did  auy  obligation  rest  on  tbe  defaa- 
dants,  by  aoy  oootract,  express  or  implied,  existing 
between  tbem  and  the  plaintiff,  or  by  reason  of  any 
duty  imposed  on  them,  and  arising  out  ot  the  facta 
Alleged,  to  proonra  thaae  lioensas,  ao  rendered  neoossary 
by  tba  Aist  of  1878,  and  the  Oidera  in  Oonaoil,  made  in 
.pnrsaanoe  of  its  proviaiona.  First,  leferring  to  the 
t^ly  (o  tbe  Uth  paragraph  of  the  statement  of  delenoe, 
it  is  ooDceded  upon  the  pleadings  that,  in  order  to  the 
removal  of  tbe  cattle  from  the  station  at  Lynn,  it  was 
neoess&ry  that  tbe  looal  authority  at  Lynn  should  have 
'  given  a  license  for  that  purpose.  Then  it  appears  from 
the  Order  in  Council  ot  the  Srd  of  Janua^,  1881  (aeo. 
9,  A,  sub-sea  1),  that  tfaeae  animals  oogbt  not  to  have 
been  moved,  except  with  a  lioenoe  ot  the  looal  authority 
on  a  certificate  of  a  veterinary  iaspeotor,  certifying  that 
Vb*  apinntla  wet*  net  afCectad  witb  toot  aad  meotb 


diaeaaa,  and  had  not,  to  the  beat  of  Jtita  knowledg*  <ti>A 
belief,  been  exposed  to  tbe  iotection  ot  tbe  toot  i'lid 
nloath  disease,  or  on  a  daelaTatiooi  saob  as  is  iodioatad 
iu  Form  A  in  the  sobddule  to  the  order,  or  to  tbb  lltts 
efibot,  made  by  the  owner  at  tbe  aoimala  daaoribed  ia 
the  deolaratioa,  or  bia  agent  aathoriaed  in  .writing  toe 
that  pnrpose.  Tba  deol&ration  in  Form  A  is  to  the 
efifeot  that  the  deolarant  declares  that  to  the  best  ut  bia 
knowledge  and  belief  the  animals  specified  ara  no* 
affected  with  foot  and  month  diaeasa,  and  have  not 
bepn  expoasd  to  tbe  infection  of  anob  disease.  Tiow, 
with  regard  to  the  obtainiog  this  oertifloate  ot  tbs 
veterinary  inspector,  under  the  first  branch  ot  tha 
alternative  in  aeo.  9,  anb-seo.  1,  it  aaama  clear  that  tim 
ptoeaiamabt  of  aooh  oariificate  rested  with  the  plaintiff, 
the  owner  of  the  cattle,  and  so  also  it  was  iucnmbent 
on  tbe  oWoer  ot  the  cattle,  or  bia  duly  appointed  agent, 
to  make  the  declaration  mentioned  in  the  sebond  branoh 
of  th«  alternative.  The  allegatloD  in  the  reply  to  kb« 
14th  paragraph  of  the  statement  of  dafenoe  is  that  tbo 
plaintiff  duly  made  the  proper  declaration  before  the 
cattle  left  Liverpool  for  Lynn;  and  at  the  request  of  the 
dafendaat*  daliveied  tbe  same  to  tbe  defendanta;  bttt 
the  defendants  did  not  forward  the  aaid  declaration  to 
Lynn  with  tba  said  cattle,  so  aa  to  have  the  same  forth- 
coming when  the  said  cattle  arrived  at  Lynu,  but,  oti 
the  oootraiy,  negligently  made  default  in  ao  doing ;  by 
reason  of  which  default  the  looal  authority  ref oaed  to 
allow  the  cattle  to  be  removed.  This  allegation,  that 
the  deolaration  was  delivered  to  the  defendants,  la 
singularly  bars  and  meagre:  There  la  no  allegation 
that  it  waa  delivered  to  the  defendants  to  be  delivered 
by  tbem  to  the  looal  authority  at  Lynn  ;  there  ia  not 
even  an  allegation  that  the  defendants  were  Informed 
ot  tbe  nature  and  object  of  such  deolaration,  or  were 
aware  of  the  neoessity  ot  its  production  to  the  looal 
anthority.  There  is  tbe  utter  absence  ot  any  atatement, 
or  any  express  contract  or  undertaking  by  tbe  defen- 
danta, to  forward  the  declaration  to  Lynn.  No  fact 
beingi  therefore,  stated  from  which  such  a  contract' 
could  be  implied,  and  no  expreas  oontraot  being  alleged, 
contract  ot  this  nature,  and  all  reference  to  the  forward- 
ing this  declaration  seems  out  ot  tbe  case ;  and  it  there- 
fore seems  unnecessary  to  inquire  whether  such  con- 
tractrif  anteied  into,  woald  faave  bound  the  defendant^ 
or  woold  baive  been  void,  aa  uUra  tirti,  with  tbe  additional 
objection  that  it  would  have  been  a  oootract  by  parol, 
and  that  tbe  defendants  are  a  corporation.  It  is, 
seeondly,  to  be  oonsidered  whether  any  duty  rested  on 
the  dafeDdanta  to  fbrwaid  thia  dealaxation  to  Iiyan; 
the  allegation  that  tbe  defendanta  were  guilty  ot  negli- 
gence and  default  in  not  forwardina  tbe  deolaratioa 
having  no  legal  signlfloanoe  unless  tacts  ara  alleged 
from  wbioh  snob  dnty  oonld  b«  dodnoed.  Tba  dafan- 
dants  were  oacriera  of  cattle,  and  aa  snob  were  frima 
fiteie  bound  to  carry  them  safely  to  their  deatiuation 
and  deliver  tbem  within  a  reasonable  time ;  but  that,  I 
think,  was  the  limit  of  tbair  dnty  aa  oarriers.  Ko 
additional  apaoial  dnty  tevted  on  tbwoa  aa  ewrriert, 
owing  to  tba  exceptional  iaiot  that  Lynn,  tbe  place  of 
destination,  waa  within  an  infected  area,  and  it  is 
simply  in  their  capacity  of  carriers  that  tbe  dsfendaoxs 
ara  aned:  I  think  tba  zaplteation  to  the  14th  pacagrqgfa 
ot  tbe  Btatament  of  defeaoet  ia  wholly  detective  ia  ««t 
showing  any  contract  between  tbe  parties  with  reference 
to  tbe  obtaining  tbe  necessary  licence,  nor  any  faot  oat 
ot  wbfoh  the  sni^geated  dnty  in  that  behalf  arose. 

It  waa  argued  by  the  plaintiff  tbst  thia  oaas  fslU 
within  tbe  doctrine  that  if  a  peraon  contracts  abaolutely 
to  do  a  certain  act,  he  ia  not  in  any  case  disohargM 
from  his  obligation  by  the  supervention  ot  acts,  render- 
ing pertormsoca  diiBonlt  or  even  impoaaible.  £iohartlt  v. 
Eaito,  15  M.  &  W.  258,  and  other  cases  on  tbia  point,  were 
referred  to,  but  I  do  not  think  this  principle  applicable 
to  the  present  case.  The  defendanta  did  not  enter  into 
a  oontraot,  ezpreea  or  implied,  to  carry  and  d«li«er  the 
oattte  »t  any  spsalQad^  time,  bat  witUu  «  ssaaonabl« 
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Lynch  v.  MidI.ai»>  Raii-Wat  Co. — Gn-dSNAW  r.  WaiSh. 


[Ex. 


tiUMt  md  to  It  in  pleaded  in  the  rtatement  of  olaim; 
'Vf  b«tber  they  were  or  were  not  oonveyed  and  deliv«r«d 
within  aaoh  reasonable  time  woald  depend  on  all  the 
oiroamstanoes.  They  woald  notj  I  think,  be  responsible 
for  delay  oco^oned  by  the  regnlationB  sprinfdni!  oat  of 
the  Aot  at  PorliameDt,  and  the  Order*  In  Oooneil,  and 
particularly  not  in  the  present  case,  in  which,  as  ap- 
pears froth  the  reply,  the  existence  of  these  reKalations 
and  the  neoeaeity  of  procuring  a  lioenoe  for  the  trans- 
Uisaion  and  delivery  of  the  cattle,  were  known  to  the 
plainiifi )  nor  ooald  the  plaintiff  be  heard  to  complain 
of  delay  occasioned  by  the  absence  of  the  proper  lioenoe, 
abd  the  obligation  to  take  proper  steps  to  proenre  the 
Ifeenoe  rested  not  oo  the  defendants,  bat  on  himaelf.' 
Be  was  the  owner  of  the  cattle,  and  was  aware  tbat  a 
licence  for  their  delivery  was  necessary.  It  was  dearly 
iocambent  on  him  to  procare  the  proper  passport  for 
his  cattle,  and  any  loss  occasioned  by  delay  in  obtaioing 
tbat  Hoence  oagbt,  I  think,  to  fall  on  him.  I  think 
both  these  replications  are  bad  and  insaffloient; 

Bnt^  Anally,  the  oonnsel  for  the  plaintiff  atoned  that 
Hkttio  deteocM  were  iDsnESeient  beoaase  they  contaioed 
n*  ^lagatloii  that  it  was  the  doty  of  the  plaiBtifl  ta 
prooore  tbese  Ucenoee;  hot  eiiob  an  allegatloo  was,  in 
my  opiaiuD,  wholly  an  called  for.  Upon  the  facts  stated 
in  these  pleadings,  I  think  it  appeared  that  it  was  not 
the  dnty  of  the  defendants  to  procare  them.  On  the 
contrary,  it  appears,  in  my  opinion,  that  any  snch  daty 
was  imposed  on  the  plaintiff,  the  owner  of  the  cattle, 
attd  who  were  interested  in  their  transmission  and 
delivery,  and  who  had  it  in  their  power  to  take  proper 
■tepe  to  proenre  them.  I  thhik  these  demarrers  should 
be  allowed. 

Babbt,  J.— I  oonoar  io  thinking  that  the  defences  are 
good,  and  the  replicatioDB  bad.  The  pleaders  at  both 
sides  seem  to  have  been  oorionsly  afraid  of  each  other, 
or  of  their  own  respective  oases,  as  on  neither  side  is 
the  proposition  wbioh  has  been  contended  for  in  the 
argoment  before  ns,  speoifioallyi  in  plain  language, 
raised  on  the  pleading.  The  defendants  contended  that 
the  dnty  of  procuring  the  licence  of  the  local  authority 
was  cast  on  the  plaintiff,  and  mean  to  assert  that  the 
delay  in  the  delivery  was  caused  by  his  default  in  not 
obtainiBf!  H,  hot  though  the  statement  of  defenoe  is 
certainly  not  Femarkable  toft  facwity  it  does  not  ftom 
first  to  last  contain  a  aiiaple  averment  of  either  of  these 
propositions,  bat  we  are  left  to  inter  the  gronnds  of 
defenoe  from  statement*  of  the  vaguest  character.  On 
the  other  hand,  the  plaintifTs  connsel  have  first 
•trennonsly  required  tbat  the  ^nij  of  procuring  the 
lioenoe  lay  on  the  defendants,  bnt,  secondly,  they  assert 
that  there  is  a  practice  whereby  the  railway  company 
take  charge  of  the  owner's  declaration  (Form  A),  and 
have  it  on  the  proper  occasion  for  prodoction  to  the 
aathoritieR;  and  that  this  praetiee  was  duly  followed 
by  the  plaintiff,  so  that  there  waa,  in  fact,  a  coatraet  on 
the  part  of  the  defendants  to  carry  forward  the  declara- 
tion aud  produce  it  at  the  station  of  delivery,  and  that 
the  delay  was  occasioned  by  their  breach  of  that  con- 
tract. This  contention  they  seek  to  raise  on  the  repli- 
cation ;  but,  it  is  only  necessary  to  read  the  replication 
to  see  that  It  is  wholly  iusufBoient  in  its  averment. 

We  were  much  pressed  with  an  argument  that  the 
rttrtement  of  defence  admits  an  absolute  and  nnoon- 
ditlonal  contract  %6  carry  and  deliver  within  a  reason- 
aide  time,  and  admit*  a  breach  of  that  oontraot,  and 
tbat  the  defendants  oannot  rely  on  the  want  of  the 
lioenee  a*  they  had  not  made  it  an  express  oondition  of 
the  eontraet  that  the  plaintiff  shonld  obtain  the  lioenee. 
This  argament  might,  and  most  probably  woald,  have 
prevailed  under  the  former  system  of  pleading,  bat  I 
think  nnder  the  existing  system  we  may  interpret  the 
defence  in  a  more  liberal  spirit,  and  it  seems  to  me 
that  the  fair  result  of  this  pleading  may  be  held  to  be — 
"-Tme  it  is,  there  was  a  delay  in  the  delivery  of  the 
cattle,  but  we,  the  defendants,  did  everything  in  due 
pMforBMMt  •f  our  coatMot  aa  ■oaoien.    We  oairied 


and  were  ready  and  willing  to  deliver  within  a  resion- 
able  time,  and  the  delay  was  solely  eaosed  by  you  (tba 
plaiotiffj  tailing  to  obtain  the  lioenoe  necessary  by  law 
for  enabling  yoo  to  take  delivery  of  the  cattle."  On 
this  oonstructiou,  I  think  the  defence  agood  one,  tbengh 
vaMiiely  pleaded,  and,  for  the  reasona  stated,  I  think  l£e 
replications  bad. 

Demurrer  aUovoed.* 

Solicitor  for  plaintiff:  Samuel  Abbott. 
Solicitor  for  defendants :  C.  J.  Fay  (r  Co. 


BxoaBquaR  Diviaioir. 

Reported  by  Hakb  AruiiEK,  Barrister-at-Law. 
(Before  Paixbb,  C.B.,  and  FiTzaBRALO,  B.) 

GlLSBNAN  V.   WaIiSB. 

June  17th,  1888.  —  Practiet  — :  Writ  «f  matcman— 
Special  endorsement,  tehat  eoHttittUet—Jfoliee  m  lieu  of 
ftatement  of.  claim— iO.  XX.,  r.  2. 

The  daim  endoned  on  a  writ  of  tumutont  tKU  for 
£l54  \it.yj>aldnu  due  on  foot  o/nagei  for  lkn»  Mda 
halfyeart ;  and  the  partkidars  elated  the  data,  the  credHi 
allowed,  and  how  they  were  caleulaied: 

Held,  a  good  spedid  endorsement,  and  suffiamt  as  a 
ttatement  of  claim. 

Motion,  to  set  aside  a  notioe  in  liea  of  statemMt  of 
claim,  on  the  ground  that  the  writ  of  nimnioiM  was  not 
specially  endorsed,  or  in  the  alternative  that  the  plaintiff 
be  directed  to  deliver  a  further  statement  of  claim,  on 
the  ground  that  the  said  notice  was  embarrassing. 

The  writ  was  endorsed  as  follows  :_-The  plaintiff's 
cUim  is  for  £154  14s.,  being  a  balance  due  on  foot  of 
three  years  and  half  a  year  for  wages,  of  which  the 
following  are  the  particulars : — To  three  and  a  half 
years'  wages  doe  from  1st  May,  1878,  to  the  1st  Nor- 
ember,  1881,  £273.  By  amonnt  allowed  for  board  and 
lodging  for  diree  and  a  half  years,  from  1st  May,  167(i, 
to  the  1st  November,  1881,  at  the  rate  of  13s.  per  week, 
£118  68.     Balance,  £154  14s. 

Lawless,  in  support  of  the  motion.— This  writ  is  not 
Sufficiently  endorsed.  It  is  not  stated  whether  the 
vaoaey  a  dtie  by  the  defendant,  or  in  what  capeeity  he 
is  sued.f  £ven  if  snffieient  as  a  writ,  it  ia  impOHible 
to  plead  to  it.  A  eontraet  of  some  complexity  ii  to  be 
inferred,  and  its  terms  sbouid  be  set  oat.  He  cited 
Meade  *.  Mowllott,  4  L.  R.  Ir.  207, 18  Ir.  L.  T.  Dig.  27. 

P.  Keogh,  contra. 

Puxss,  C.B. — ^Thla  1*  a  good  special  endorsement. 
We  have  held  many  less  complete  ones  good.  The 
times  within  which  the  cause  of  action  arose,  the 
cftdits  allowed,  and  liow  they  are  ealonlated,  are  all 
set  ont.  As  to  its  snfflolenoy  aa  a  notiee  in  lien  ot 
statement  of  claim,  no  affidavit  is  made  by  the  defen- 
dant tbat  he  is  embarrassed  thereby.  Meade  v.  MottUloU 
is  quite  a  different  case.  That  was  an  attempt  to 
recover  by  this  summary  method  on  a  special  oontraot. 
The  motion  must  be  refused  with  oosts. 

FiizoaiULS,  B.,  oonoarred. 


'  Order  aeowdmglg. 


Solicitor  for  plaintiff :  Boiiuon. 
Solicitor  for  defendant :  /.  Lawless. 


*  See  Com.,  and  ca3e»  collected  by  the  present  writer  16  Ir. 
L.  T.  275,  289,  817,  625,  636.-CE.  N.  B.,  Ed.) 
t  iiee  AkttH  V.  VDoitnM,  It  Ir.  L.  T.  Kep.  7— 1&  H .8.  Bi.] 
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MuRTAGH  V.  Marquis  of  BuTK.-^-MoNAqHAN  «.  Sir  John  Lesije. 


[L.C. 


ASSIZES. 
(Before  Lawson,  J.) 

McaTAGH  «.  MaBQD19  Of  Bat^. 

March  1 1,  1882 L.  (r  T.  Aet,  1870, «.  eS—PU»ment 

ef  grand  jufy  cess — SaU  of  tenant-right  under  VlMer 
Cuatom — CVeofton  of  new  tenancy — Implied  term  that 
purchaser  ehcdl  continue  to  pay  all  the  ratee. 

Where^  subeequent  to  the  Landlord  and  Tenant  Act, 
1870,  the  tenant  of  a  holding,  subject  to  the  Ulster  tenant- 
right  custom,  who  had  been  Uablt  to  pay  the  entire  grand 
fury  cess,  told  his  interest,  and  the  purehase-money  mas 
paid  into  the  estate  qffiee  and  the  purchaser  put  into  pos- 
session by  the  agent : 

Held,  that  a  new  tenancy  in  the  pttrchaser  was  created, 
hut  that  it  was  an  implied  term  thereof  that  he  should  con- 
tinue luMe  to  pay  the  whole  grand  jury  cess,  section  S6  of 
the  statute  not  preventing  such  an  agreement  from  being 
entered  into. 

Appeal  (beard  at  Monaghan)  from  dismiw  of  civil 
bill  proceM,  brought  to  recover  grand  jmj  oess,  under 
the  drcumstances  stated  in  the  judgmeaf. 

J.  Ross,  for  the  tenant 

Mr.  Ji'  WiUiam,  solicitor,  for  the  landlord. 

liAWBOit,  J.— In  this  ease  the  plaiatiS  songbt  to 
recover  a  sam  of  lis.  4^d.  ooanty  rates  paid  ^y  him, 
relying  upon  the  66(b  aeotion  ot  the  Land  Aot  of  1870, 
whereby,  with  respect  to  teoancies  created  aabaeqnently, 
half  the  connty  ratee  are  to  be  paid  by  the  landlord. 
The  qaestion  is  one  of  general  importaooe  as  affecting 
the  sale  of  the  tenant  right.  It  appears  that  in  Febrnary, 
1880,  Woods,  who  was  tenant  of  a  farm  nnder  the 
Uarqois  of  Bath,  applied  to  the  office  for  leave  to  sell 
bis  farm  to  Mortagh,  the  plaintiff,  for  a  anm  of  £70. 
The  agent  gave  the  permission,  and  the  pnrohase 
money,  £70,  was  paid  into  the  offloe  according  to  the 
nsnal  castom,  and  after  dedneting  from  it  the  half 
year's  rent  dae,  the  balance  was  paid  over  to  Woods, 
and  the  bsiliS  of  the  estate  went  and  pot  ICnrtagh  into 
possession.  It  is  relied  on  that  this  was  a  snrrender  of 
the  old  and  the  creation  <^  a  new  tenancy,  and  that, 
therefore,  the  $5tb  section  transferred  the  liability  to 
half  the  ratea  to  the  landlord.  It  ia,  I  tbinic,  in  point 
of  law,  the  creation  of  a  new  tenancy,  bat  that  was 
a  tenancy  inbject  to  all  the  oonditiooa  and  obligations 
of  the  preceding  tenant,  and  as  ha  was  Ixiand  to  pay 
all  the  rate,  the  new  tenant  ia  onder  the  same  obligation. 
The  seotioQ  relied  npon  does  not  pravent  the  entering 
into  an  agreement  which  would  render  the  tenant  liable 
to  all  the  rate,  and  in  my  opinion  that  term  ia  implied 
in  this  contract,  and  ia  jost  as  binding  as  if  it  bad  been 
expiesaly  mentioned.  It  would  be  very  iojarioaa  to  the 
tenants  themselves  to  hold  that  snoh  a  transaction  did 
not  give  to  the  incoming  tenant  all  the  rights  which  his 
predecessors  had,  and  if  he  haalhe  rights  he  also  takes 
all  the  liabilities  of  tiis  predecessors,  I  mast,  therefore, 
diamiaa  thia  process. 

Order  accordingly. 


LAND  COMMTSSIOX. 

Reported  by  E.  N.  Blake,  Barrister-at-Tiaw. 
(Before  O'IIaoan,  J.,  E.  F.  Litton,  Q.C.,  Lord 
MoNCK,  and  J.  E.  Ybrhoh,  Esq.) 
AsTBCR  and  Wiixiax  Mohaohar  v.  Sik  John  Lkslir. 
Dec  8,  11,  1881 — Arrears  of  Rent  (/r.)  Act,  1882,  s. 
1 — *'  Usual  day  of  payment "  of  rent — Deferred  pay- 
ment—Bent usually  collected  after  certain  period  subsequent 
to  gale  day,  but  on  indeterminate  days. 


In  order  la  deprive  a  tenant  of  the  ben^  prin^  facie 
orbing  from  the  initiatory  provisions  of  section  1  (8^  of 
the  Arrears  of  Rent  Act,  1882  (45  J-  4Q  Vic.,  e.  41),  it  lies 
on  the  landlord,  relying  on  the  terminal  proviso  thereof, 
to  establish  ajjirmatively  that,  according  to  Ike  *^opdinarjf 
course  of  dealing  "  belfeeen  him  and  the  particular  tenant 
Oie  rent  has  "  usually  been  paid  on  son\e  day  qfter  l^e  day 
on  which  it  became  legally  due."  Such  deferred  day  of 
payment  must  be  a  definite  day  upon  which  the  rent  has 
been  usually  paid,  or  a  day  capable  of  being  fxed  and 
defined  with  as  n^uch  certainty  as  that  upon  which,  in  law 
and  fad,  the  rent  accrued  due. 

Appeal  from  mlings  made  by  Mr.  George  M'Dermot, 
barrister-at-law,  Investigator,  under  the  Arrears  of 
Bent  Act,  1882,  who  deci&d  that,  owing  to  the  existenca 
of  a  custom  allowing  a  "  hanging  gale"  on  the  land., 
lord's  estate,  the  tenants  had  not  sat^fied  the  rent  for 
the  year  1681  within  the  meaning  of  section  1,  and 
that  conseqnentljr  they  were  not  entitled  to  die  benefit 
of  the  Act.  The  case  of  the  tenant  Arthor  Monaghan. 
had  been  argued  on  a  previous  occasion  before  Mr. 
Litton,  Q.C.  (reported,  ante,  p.  107),  who  desired  that 
the  question  involved  should  he  re-argued  before  the 
full  Court,  it  alone  having  power  to  state  a  case  for 
the  Court  of  Appeal.  The  circumstances  appearing 
(already  stated  in  the  previous  report)  are  auffaciently 
explained,  for  the  purpoeea  of  the  preaent  report,  La 
the  judgment  delivered. 

H'atr,  Q.C.  (with  him  P.  WUte),  for  the  apBellant 
tenants. — There  has  been  no  aoiform  oovrae  of  aealing 
as  regards  the  period  of  or  for  payment;  and  any 
theory  as  to  the  time  of  it*  being  demhndable,  aonght 
to  be  set  up  by  the  landlord,  conflicts  with  the  whole 
practice  prevailing  between  the  parties.  It  is  not  the 
date  on  which  the  agent  was  prepared  to  receive  the 
rent,  but  that  on  which  it  was  actually  paid  that  ia  to 
determine  the  question;  nor  ia  it  to  be  governed  by 
evidence  of  a  general  cuatom,  botof  partioular  dealinga 
between  the  parties — and  so  Mr.  Cmnmiaaoner  Littoa 
roled,  ezeloding  the  former  evidence. 

[Mr.  Vrrnom In  the  evidenee  given  before  him,  waa 

there  any  of  any  notification  to  the  particular  tenant 
that  the  rent  would  be  expected  to  be  paid  on  the  day 
the  office  was  opened  ?] 

The  evidence  showed  that  no  notification  was  given, 
verbally  or  otherwise. 

[Monro«,  (^C Que  of  the  objects  we  had  in  asking 

the  general  evidenee  aa  to  the  usage  of  the  estate  to  b« 
received  was  because  everybody  ioMW  it  as  an  admitted 
understandtng.  Mr.  Lrrrow,  QO. — What  evidence 
was  there  of  that?  Monroe,  Q.C.>-Tke  queation  waa 
not  allowed  to  be  asked.] 

The  onus  of  showing  that  the  tenant  is  not  entitled  to 
the  benefit  of  the  enactment  lies  on  the  landlord.  The 
statute  must  be  construed  according  to  the  plain  mean- 
ing of  the  terms  used,  and  not  by  speculating  on  its 
intention  or  intentions.  It  doea  not  even  mentioa 
the  word  "  hanging  gale."  "Time"  and  '^day"  am 
distinctively  used ;  and  to  construe  ^  day  "  in  the  sens* 
contended  for  by  the  landlord  would  be  to  give  to  it 
diflferent  meanings  in  different  piacea  closely  ceaneetad. 
"  Day  "  in  s.  1,  aub-s.  (8)  is  used  in  apposition  to  "  gale 
day  in  a.  1  (n) ;  and  what  is  provided  for  is  a  usual 
day  of  payment  later  than  the  gale  day.  If  **some 
day  "  be  interpreted  to  mean  any  day  the  proviso  would 
be  nniversally  applicable,  instead  of  (grating  aa  • 
mere  exception.  Taken  with  the  words  ''has  nsually 
been  naidr  followed  by  "  usual  day  of  payment,"  tM 
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*'  Bome  day  *'  must  mean  a  day  certain  on  whioh  the 
rent  has  been  paid  (not  a  da^for  payment),  sabatitated 
tox  the  de&nite  day  on  which  the  rent  accrues  due. 
E(ut,  not  only  is  there  no  evidence  of  any  sucl^  specific 
day  of  p%yment,  but  there  is  none  even  of  any  specific 
day  of  demand. 

Monroe,  Q.O.,  and  Deme,  contra. — According  to  the 
jndgiBent  already  pronoonoed,  wherever  it  is  shown 
that  the  gales  of  rent  have  been  paid  ia  different 
months  or  at  different  periods  in  successive  years,  and 
where  there  has  not  been  established  a  determinate 
rent  day  upon  which  the  rents  are  usually  paid,  the  case 
would  not  fall  within  the  proviso,  even  though  according 
to  the  ordinary  course  of  dealing,  the  rent  was  not 
nsually  demanded  or  collected  until  after  the  lapse  of  a 
certain  period  from  the  gate  day  when  it  accrued  duo : 
16  Ir.  L.  T.  Rep.  107.  On  that  determination  there  is  no 
case  in  which  this  sub-section  could  apply  unless  there 
was  a  spedfied  day  after  the  rent  became  due  fixed  for  the 
payment  j  or  in  other  words,  if  one  landlord  said,  "  Yon 
may  have  np  to  November  5th  for  payment,"  and 
another  said,  "  Ton  may  have  what  time  you  like  for 
payment,"  in  one  case  the  Act  of  Parliament  would 
apply,  and  in  the  other  it  would  nqt.  It  is  perfectly 
manifi^t  that  the  mischief  intended  to  be  met  by  the 
first  part  of  the  sub-section  was  that  there  might  be  a 
considerable  amount  of  arrears  existing  on  a  landlord's 
estate,  and  if  rent  was  paid  at  a  certain  time  the  law 
wonld  appropriate  that  payment  to  the  rent  that  ac- 
crued due  at  the  earliest  period,  and  therefbre  the 
Legislature  said — "True,  that  would  be  the  natural 
course  of  appropriation ;  but  if  you  can  show  any  rent 
has  been  paid  in  I$Bl,  or  down  to  November,  1882,  we 
appropriate  that  to  the  rent  of  1881 :  but  that  ig  not 
to  apply  to  a  case  where,  although  the  rent  becomes 
payable,  it  is  thoroughly  well  known  and  thoroughly 
wdl  understood  that,  thoueh  payable,  it  is  not  to  be 
paid,"  or  in  other  words,  "ion  are  not  to  appropriate 
payments  made  in  1861  or  1882  to  the  pajrment  of  rent 
in  1881  in  those  cases  in  which,  although  payable,  it 
was  well  known  it  was  not  to  be  paid  until  the  year 
afterwards."  What  the  Legislature  had  in  view  was 
what  is  called  the  custom  of  the  ''  hanging  gale;"  and 
the  Instructions  to  Investigators  issued  oy  this  court 
s«em  to  have  had  that  construction  in  contemplation. 
*'  Some  day  "  means  any  usual  day  fo;  payment  (and 
*'for"  should  be  read  instead  of  ^'of  "),  between  two 
particular  periods,  on  which  payment  can  be  fairly 
demanded  according  to  usage,  and  before  which  it 
would  not  be  payable.  Here  the  rent  was  by  usage 
payable  on  or  aner  the  20th  of  October.  The  fair  was 
then  held.  If  the  tenants  so  knew  and  understood, 
there  was  no  occasion  tq  send  them  a  notice. 

[0'Ha04,i(,  J You  could  have  cross-exaniined  them 

as  to  their  knowledge  of  any  such  custom.  But, 
could  you  ask  what  was  the  usual  custom  on  the 
estate,  not  having  shown  the  knowledge  of  any  pipr- 
tionlar  tenant?] 

We  should  first  lay  •  foundation,  by  showing  a  custom 
existed.  There  was  a  tacit  understanding  that  it  was 
not  to  be  payable  for  a  year.  As  regards  the  civil  bill 
process,  we  were  obliged  to  endorse  all  the  rent  then 
legally  accrued  due,  under  Deasy's  Act. 

[Mr.  Litton,  Q.C I  would  not  rely  on  that  matter 

at  all.] 

The  rent  is  to  be  assumed  to  have  accrued  due  on 
the  "  usual  day  of  payment,"  so  that  if  the  landlord, 
through  an  indulgence  to  the  tenant,  was  in  the  habit 
of  not  asking  for  the  rent  for  months  after  it  was 
legally  due  he  should  not  be  punished  by  the  i^>plic*tion 


of  th^  section  to  himi  Atkinson  v.  Kerr,  16  Ir.  L.  T. 
Rep.  100.  Qainn  ▼.  M'Ardle,  16  Ir.  L.  T.  Rep.  95, 
supports  our  contention,  for  there  the  May  rent  was 
usuHlly  paid  along  with  the  November  rent  in  the 
"  December  (or  January,"  according  to  the  affidavit) 
following.  A  proviso,  r^ugnant  to  the  prior  part  of  a 
section,  may  even  be  taken  to  go  the  length  of  repealing 
it:  Att-Gen.  v.  Chelsea  Waterieorks,  Kt?.  Rep.  195; 
Maxwell,  [Stats.,  107-8.  To  require  that  the  rent 
should  be  nsually  paid  on  a  fixed  day  would  abrogate 
the  proviso. 

[O'HAaAM,  J. — ^What  is  clear  is  not  to  be  abrogated 
by  what  is  obscure.  Loap  Monck. — I  can  only  tell. 
you  it  ia  withii)  my  own  ^nowle4ge  that  this  sub-section ' 
and  proviso  puzzled  every  lawyer  in  the  House  of 
Lords,  from  the  Lord  Chancellor  down.] 
It  should  be  construed  as  a  remedial  measure,  and  an 
indulgent  laadleid  was  not  intended  to  tufier  from  its 
operation. 

P.  WhUenpHed. 

Cur.  adv.  vub. 

Q'Hkaui,  J.— The  qoeation  in  the  firat  of  tham  oaaaa. 
is  whether  a  snni  of  £10  lOa.,  the  amoont  of  a  yen's'- 
rent,  which  was  paid  by  the  tenant  on  the  9tli  Janiiaiy 
in  the  present  year,  is  to  be  deemed  aa  having  baea 
paid  on  aoo<^nnt  of  the  year  of  the  tenanoy  expiring  on 
the  29th  of  September,  1881.  The  qaaation  in  the 
second  oase  ia  similar— -namely,  whether  a  paymantot 
£22,  being  the  araonnt  of  a  year's  rent,  paid  by  tba 
taniint  on  the  12tb  of  Deoember,  1881,  ia  to  be  deemed 
to  have  been  paid  onaooonntof  the  like  year  of  the 
tenancy.  By  aeotioo  1,  sub-section  1,  of  the  Arrears  of 
Bent  Abt,  a  tenant,  in  order  to  obtain  the  benefit  of  the 
Aot,  must  show  that  the  rent,  payable  in  respeot  of  the 
year  fo  the  tenancy  expiring  on  the  last  gale  day  of  the  - 
tenancy  in  the  year  1881,  has  been  satisfied,  and  that 
smteoedent  arrears  of  rent  are  due  to  the  landlord.  Snb. 
seotion  B  of  the  same  seotion  enaota  tl)»t  all  payments 
on  aooonnt  of  rent  made  by  the  tenant  to  the  laodloid, 
in  or  subsequent  to  the  year  expiring,  as  aforesaid,  shall 
be  deemed  to  have  been  made  on  aqoonnt  of  the  rent 
payable  In  respeot  of  tba  year  expiring,  as  aforesaid,  to 
the  extent  to  which  the  rent  for  that  year  had  at  the 
time  of  snob  payment  aoorued  due.  The  gale  days  ia' 
both  the  present  oases  were  the  25th  of  Much  and  the 
29th  Sept.  Both  galas  of  the  year  expiring  as  aforesaid 
bad,  therefore,  aoorued  dne  at  the  time  when  tiao  respeotiva 
payments  were  made,  and  those  payments  wonld,  tbars- 
fore,  plainly  be  deemed  to  be  on  aooonnt  of  tba  tent  at 
the  year  expiring  as  aforesaid,  if  the  pfoviso  contained 
in  the  same  snb.aeotiou  does  not  operate  to  prevent 
tbem  from  having  that  effeot.  That  proviso  ia  aa  tal. 
lows—"  Provided  that  where  it  appears  that  aeoordiog  to 
the  ordinary  oonrse  of  dealing  between  the  landlord  and 
tenant  of  a  holding,  the  rent  of  anoh  holding  has  nsaally 
been  paid  on  some  day  after  the  day  on  which  it  baeaoM' 
legally  dne,  the  nsnal  day  of  payment  shall  be  deemed,, 
for  the  purposes  of  this  sob^eotion,  to  be  the  time  at 
which  the  rent  aoomed  dne."  What  ia  insisted  on  by 
the  landlord  in  the  present  oases  is  that  the  oonrse  li. 
dei|llng  between  the  landlord  and  the  reapeotive  tenants 
brings  them  within  the  class  of  oases  ooatemplated  by 
the  proviso,  and  that  the  rent  payable  in  caspeot  of  the 
year  expiring  as  agreed,  althongb  It  had  legally  aooroed 
dns,  at  the  time  of  the  reapeotive  payments  bad  not 
aoorued  dne,  having  regard  to  this  proviao  and  to  tba 
oonrse  of  dealing  between  landlord  and  tanant.  Snob 
was  the  view  taken  by  thelnvestigator,  who  aoooidingly 
reportsd  against  the  tenants  daim.  '  A  oondiCioBal' 
order  having  been  made  in  pnrananoe  of  this  repcott,  the 
tenant  showed  oanse,  and  the  matter  came  on  to  be 
argned  before  Mr.  Litton  during  the  abaenoe  of  the 
other  Oommissionsrs.  The  rent-books  ware  prodaeed, 
and  Arthur  Monagban,  on  the  one  hand,  and  Mr. 
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M'Gallagh,  tha  laudlord's  agent,  on  tbe  other,  were 
examined  viva  voce  and  sabjeoted  to  oroas-ezaminatioa. 
Hr.  liitton  came  to  the  cooolasion  that  tbe  facts  did 
not  bring  the  case  within  tbe  proviso,  aod  that  the 
payments  made  in  Jannary,  1882,  and  December,  1881, 
should  be  credited  to  tha  rent  of  1881  (16  Ir.  Ii.  T, 
Bep.  107).  He  deemed  the  matter,  however)  so 
Important  that  be  desired  the  oases  to  be  re-argoed 
before  all  tha  Commisaionera,  and  we  aocordingly 
heard  it  folly  and  most  ably  argaed.  We  did  not 
bear  any  fresh  tiva  voce  evidence,  bat  proceeded  on 
tbe  shorthand  writer's  notes  of  tl\e  evidence  before 
Ur.  Littnn,  taken  tOf^etber  with  the  entries  in  the  rent- 
books.  Xow,  I  shall  first  advert  to  the  oonrse  of  dealing 
shown  by  the  rent-books,  which  gives  very  clearly  tha 
■&tea  of  all  payraaals  made  on  aeconnt  of  rent  by  these 
taMMte— in  one  ease  tat  twenty-six  yearsi  and  in  the 
Mber  for  over  thirty  yearsi  In  Artbor  or  John 
Monaghan's  oasa,  the  tenant  held  formerly  a  portion 
only  of  his  present  farm  at  a  rent,  first  of  £ii  18a  6d., 
and  then  of  £3  Is.  6d.|  and  afterwards  of  £6  lOs.  He 
obtained  another  piece  of  land  in  1866  at  tbe  rent  of  £5, 
and  his  rent  from  that  time  beeama  £10  lOsi  At  tbe 
early  period  hia  rent,  whioh  waa  then  partly  paid  in 
labour,  was  disebaigeid  in  fall  the  eaaae  year  that  it 
beoama  daa ;  hot,  afterwards  he  seems  to  have  drifted 
into  greater  amear,  so  that  it  was  not  paid  .until  tha 
lapae  of  more  than  vTear  from  ita  aeetoali  To  take  tbe 
iMt  ten  or  eleven  year* :  On  tbe  Ist  of  Janaaty,  1873,  a 
payment  waa  made  of  £10  10a.,  whioh  waa  oradited  to 
tb0  TWi*  of  29th  September.  1870k  He  made  aabaeqnant 
paymenta  of  £10  lOa  eaelt  on  the  foUowiag  datca  ■ 
uunely— the  10th  of  Febmary,  1873 ;  the  aSnd  Deoem^ 
bar,  187S;  the  8th  of  Febmary,  1876;  tha  84th  of 
Jaaaary,  1878 ;  tbe  30th  of  Ueoember,  1876 ;  the  aist  of 
January,  1878 ;  tha  Seth  of  June,  1879 ;  the  SOch  of 
November,  1880,  and  on  the  9th  of  January,  1883— the 
last  being  tbe  payment  the  applioatiou  of  which  is  now 
in  oootrovarsy.  Each  of  these  payments,  when  made, 
was  oreditad  as  against  the  year's  rent  of  the  year  of  tha 
tenancy  euding  on  tbe  89th  September  of  the  year  bnt 
one  preceding.  In  William's  case  the  rant  at  an  early 
period  seems  to  have  fallen  into  arrear,  and  to  have 
been,  also,  in  great  degree  discharged  by  labour.  Fay- 
inants  are  entered  up  as  having  biwn  made  at  various 
periods  in  tbe  months  of  July,  Aogast,  September, 
Ootofaer,  November,  and  December.  Taking,  however, 
tbe  last  ten  or  eleven  years,  as  in  the  former  case,  we 
find  that  on  the  28rd  of  September,  1878,  a  payment 
was  made  of  £34,  being  a  year's  rent;  and  a  like 
amount  was  paid  by  him  on  the  foUowiog  dataa — tbe 
24th  November,-1873;  the  aSrd  November,  1874;  the 
16th  November,  1876;  the  aOtb  November,  187S;  the 
19th  of  November,  1877,  and  the  SSrd  of  December, 
1878.    Each  of  ~tham  was  credited  to  the  rent  of  tha 

Ssar  bnt  one  previous.  In  1879  ao  payment  appeara  to 
ava  been  made,  so  that  two  years'  arrears  became  doe. 
Tbe  rent  was  radnoed  from  £85  to  £32,  and  tbe  next 
two  payments  were  made  on  the  Stb  of  Novembert  1880, 
and  the  13th  December,  1881,  tbe  last  being  tbe  payment 
now  in  oontroversy.  Taming  to  the  viva  voce  examina- 
tion, Arthnr  Uonaghan,  the  representative  of  John 
Mooagbaa,  was  examined,  and  prodnoed  bis  teeeipts; 
bnt  it  does  not  appear  to  me  that  his  evidence  tells  na 
anything  more  Uwo  the  books  do.  He  waa  asked  by 
Mr..Iiitton  whether  he  was  ever  notified  to  090x0  in  and 
pay  his  rent  from  time  to  time,  and  bis  anawer  was, 
••Not  until  Mr.  M'CnIlagh's  time;"  but  tha  question 
waa  not  porsned  on  either  side,  and  no  evidenoe  was 
glsaa  of  any  snob  notice.  Mr.  M'Callagb,  the  agent, 
was  examined,  and  be  said,  in  anawer  to  Mr.  Litton, 
that  tbe  ordinary  oonrse  of  dealing  was  that  the  Septem- 
ber rent  waa  paid  on  the  20th  of  October  next  year ; 
and  in  answer  to  Mr.  Dane,  be  said  that  Monagban 
•boold  pay  hia  rent  00  or  after  the  30th  ol  Ootobec, 
twelve  months  after  the  rent  was  dne.  The  estate 
ofHoe,  be  said,  waa_iJways  olmad  on  the  20th  ol  May 


till  tbe  30th  of  October,  and  was  opened  on  the  latter 
day.  He  was  asked  waa  it  open  on  every  day  in  tha 
week,  and  he  said  "  On  Mondays."  He  waa  aaked  on 
oroea'axamination  whether  the  offices  were  aver  open  in 
snmmer  at  all)  and  he  said  "Yas ; "  and  whether  he  had 
received  rent  in  the  sammari  and  he  said  he  hadi  He 
was  farther  asked  whether  be  knew  anything  of  any 
alleged  custom  of  naual  dealing,  save  so  far  as  appeara 
from  the  books,  and  be  answered  "  No ; "  and  whether, 
aa  regard  this  particnlar  tenant,  he  knows  anytbioM 
except  what  appears  in  the  boolu,  and  be  answered 
"  I  don't  know."  On  bis  re-ezamination  by  Mr.  Dane^ 
he  said  that  the  20th  of  October  was  tbe  fair  day  of 
Fettigo,  and  the  first  fair  day  after  the  29tb  September. 
It  has  been  contended  with  great  eamestnajs  and 
foroe  by  Mr.  Monroe  and  Mr.  Dane,  for  the  landlord, 
that  it  is  impoaaibls  to  read  the  worda  "  tome  day  "in  the 
proviso  in  qoeation  aa  meaning  some  -  definite  aad 
determinate  day;  that  what  the  JLegialatore  had  in 
view  waa  what  is  aommonly  termed  in  Ireland  tha 
custom  of  tbe  hanging  gale,  by  whioh  a  gale  of  rent  is, 
by  usage,  not  demanded  or  paid  until  another  had 
accrued  due,  or  sometimes  until  a  second  saooeeding 
gale  had  aocraed  dne  ;  that  these  postponed  payments 
were  hardly  ever  made  on  any  definite  day  ;  and  that  to 
require  a  oonrse  of  dealing  to  be  proved  showing  a  pay- 
ment on  aome  definite  day  would  be  tantamount  10 
striking  the  proviso  out  of  the  statute  altogether.  Titey 
farther  urged  that  even  if  a  definite  day  were  required 
it  was  not  neoeaaary  that  it  should  be  shown  to  be  tha 
day  on  wltioh  the  rent,  aooordiog  to  the  oonrse  of  deal* 
ing,  bad  been  actually  paid  j  that  the  usual  day  of 
payment  meant,  not  tbe  day  on  which  payment  waa 
made,  but  on  which  it  was  required  to  be  made,  and  on 
or  after  which  it  was  in  fact  made — as  Mr.  Monroe  (fbt 
it,  not  the  usual  day  of  payment,  bnt  the  naual  iAy  for 
payment^and  that  in  tbe  present  caae  the  evidenoe 
showed  that  the  20th  of  October,  tbe  day  on  which  the 
agent's  office  was  opened  for  receipt  of  rents  after  tba 
summer,  was  tbe  nsnsl  day  for  payment  of  the  rent  of 
theae  holdings.  To  this  it  waa  aaawered  by  Mr.  Weic 
and  Mr.  White,  that  tbe  word  banging  gala  is  nowhere 
mentioned  in  tbe  enactment;  that  to  depart  from  the 
plain  terms  of  a  statute,  where  the  words  are  dear,  in 
order  to  meet  some anggaated  intention,  ia  a  vicious  and 
fallacioaa  method  of  coBstmctioo,  and  has  been  over 
and  over  again  repudiated  by  judges.  That  what  tha 
statute  plainly  provided  for  was  a  nsnal  day  of  payment 
later  than  the  gale  day  ;  that  aa  the  rent  aooraes  due  on 
a  oartain  day^  so  the  day  aobstitutad  for  it  nns*  also  ha 
certain,  and  not  an  indefinite  and  fluotnating  period  of 
time  I  that  to  eonstrae  the  word  "  day,"  in  the  sense 
the  landlord's  counsel  contended  for,  would  be  to  give 
to  the  same  word  different  meanings,  when  the  places 
in  which  it  oocnrs  are  in  the  closest  jaztaposition  to 
each  other ;  that  if  the  word  "  some  day  "  be  interpreted 
to  mean  any  day,  or  some  uncertain  day,  then  tbe  effect 
would  be  that  the  proviso,  instead  of  being  an  exception 
to  tbe  substantive  enactment,  would  be  UDivarsally 
applicable,  because  there  hardly  existed  a  holding  itt' 
Ireland  on  whioh  tbe  rent  is  not  asually  paid  on  soma- 
day  or  other  after  it  accrued  due.  They  said  that  what 
the  framer  of  tbe  proviso  plainly  had  in  hie  mind  waa 
tbe  ouatom  of  acme  fixed  rent-day  00  which  tbe  tenant 
not  only  waa  required  to  pay  bis  rent,  bnt  aa  a  matter  of 
faot  customarily  did  so,  and  that  every  word  of  the 
proviso  was  aptly  framed  to  meet  auoh  a  caae.  With 
respect  to  tbe  aecond  contention — namely,  that  if  a 
definite  day  were-  neoeasary  tbe  30th  of  October  waa 
auoh  definite  day-^they  answered  that,  even  it  it  were 
shown  that  the  rent  waa  required  to  be  paid  on  that 
day,  it  would  not  bring  it  within  tha  sactioo,  becansa 
the  basis  of  the  entire  enactment  is  that  it  muali 
appear  that  tha  rent  has  nsnaUy  been  paid  on  tha 
day  in  question ;  and  if  that  basis  fail,  no  other  basi9 
can  be  substituted ;  and  tbat  where  you  have  tbe  worda 
"  usual  day  of  payment "  immediately  following  th« 
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words  "baa  asnally  be«n  paid,"  it  ia  plaia  that  what 
what  moBt  be  shown  to  l>e  nsaal  is  payment,  on 
that  day:  They  ftnswered,  seoondly,  that  there  was 
BO  avtdenoe  given  even  of  the  rent  being  required 
to  be  paid  on  the  20th  of  Ootober ;  that  the  agent's 
•videnoe  amonnted  te  no  more  than  Out — tfaat  bis 
office  wad  open  for  teoeipt  of  rent  oo  the  aoth  of 
October  (the  Ootober  fair-day  of  Fettigo);  bat  that  no 
demand  or  reqaiaition  npon  the  tenants  in  those  oases 
to  oome  in  and  pay  thair  rents  was  ever  made. 
■  I^owj  in  dealing  with  these  important  qaestions^  it  is 
Tight  to  rev^t  to  the  precise  object  which  the  AAt  aimed 
«t  Meomplishtng:  Wbeo  three  ciroamstaooes  eonoar — 
flrst,  that  the  rant  for  the  y«ar  1881  has  been  satisfied  ; 
jMOondiy,  that  antecedent  arrears  are  doe ;  and,  thirdly, 
ibM  the  tenant  is  onable  to  pay  sooh  arrears;  thea 
-this  Commission  is  authorised  to  make  an  order  for 
foment  to  the  landlo^  of  a  >am  eqoal  to  half  the 
arrears,  provided  that  it  does  not  exceed  a  year's  renk,- 
This  enactment  seems  at  first  to  present  little  or  do 
iUfltealty  beyond  the  diffionlty  which  mtight  arise  from 
investigation  of  the  tenant's  ability.  Yet  it  there  had 
been  no  farther  proviaion,  the  wliole  objeot  of  the 
•tatnte  wciold  have  been  defeated,  for^  aa  the  ordinary 
i!tt\»  of  an  estate,  aa  w^l  as  of  other  aeooants  between 
«Uibtar  and  eteditor,  ia  that  eaoh  payment  made  is 
ereditsd  to  the  eeirliest  debit,  and  as  no  one  is  by  law 
compelled  to  receive  i  portion  only  of  what  is  due  to 
him,  »  tenant  might  be  placed  in  the  position  of  being 
voable  to  pay  the  rent  of  the  year  1881  withoat  dis- 
iiharging  the  previous  arrears.  Aocordiogly,  aub-sectioa 
S  of  section  1  provides  that  all  payments  made  in  or 
«iibasqaent  to  the  year  of  the  tenancy  expiring  as 
srforeeaid,  bat  before  the  SOth  November,  1882,  shall  be 
4eemed  to  be  made  in  respect  of  that  year  to  the  extent 
to  which  the  rent  for  that  year  had  at  the  time  of  the 
payment  acoroed  due.  This  provision  is,  we  conceive, 
tierfectly  cleu^  and  nnambigaous.  The  gale  days— •'that 
IS,  the  days  on  which  the  rent  by  law  accrued  due — 
ware  in  the  present  oases  the  3S  Maroh  and  the  29th  Sep- 
tember. Sappose,  then,  a  payment  to  have  been  made  on 
the  34th  March,  18S1,  such  payment  would  not,  nnderthe 
Matute,be  credited  to  the  rent  of  1881,  because  no  gale  of 
that  rent  had  then  aoorued  due.  Bat  suppose  the 
payment  to  be  made  on  the  86th  of  March  or  any 
•nbsequent  day  before  the  29tb  of  September,  then  the 
payment  would  ha  oradited  as  aftainst  the  half  year's 
Mot  da*  on  the  a£th  of  March,  1881,  bdt  no  payment 
wonld  be  credited  to  the  rent  of  the  39th  of  September 
•«Dtil  that  day  Mrived.  Nothing  oan  be  dearer  thtm 
this.  The  di^  of  the  aoeming  dae  of  the  rent  ia  one 
'definite  day,  and,  therefore.  It  can  at  once  be  determined 
'Whether  «  partioalar  payment  is  to  be  deenied  made 
'•n  toot  of  the  rent  of  the  year  I86I  by  simply  seeing 
whether  it  was  made  before  a  particular  day  or  on  or 
after  that  day.  Then  comes  a  proviso  engrafted  on 
that  enactment,  that  in  certain  oases  the  day  on  Which 
the  rent  bad  legally  aoorued  doe  should  not  be  deeUed 
80  for  the  parpoaes  of  the  sab-section.  It  enacts  that, 
where  it  appears  that  by  the  ordinary  oonrse  of  daaliDg 
between  the  landiotd  and  tenant  of  a  holding  the  rent 
bad  been  asnally  paid  on  some  day  after  the  day  on 
wbioh  it  became  legally  due,  the  nsnal  day  of  paymeat 
was  to  be  deemed^the  time  at  which  the  rent  accrued 
dae.  Mr.  Monroe  contends  that  the  words  "  some  day  " 
ia  an  indefinite  expression,  pointing  rather  to  a  period 
of  time  than  to  a  fixed  day,  and  that  this  is  fortified  by 
tbe  snbseqneot  aae  of  the  word  "  time  " — namely,  that 
■tbe  ataal  day  of  payment  is  to  be  deemed  the  time  at 
•whiob  the  rent  aoorned  due.  Bat  the  time  at  which 
^B  rent  legally  aocroes  doe  is  one  oertain  day,  and  the 
wfaote  wording  of  the  proviso  imports  that  what  is 
'Mbetitated  shoald  be  as  certain,  otherwise  how  is  it 
possible  to  determine  whether  a  partioalar  paymeat 
uade  by  a  tenant  is  to  be  credited  as  against  the  rent 
■of  1881  or  not  In  the  earlier  part  of  the  section  the 
4iiM  is  olsarly  drawn— that  is  to  say,  the  day  of  the 


legal  aooruiog  dae  of  the  rent  mast  have  arrived  befon 
any  payment  oould  be  credited  against  it.    Bat  if  yoi^ 
deflaite  period  of  time,  it  appears  to  be  impossible  tf 
sabstitute,  not  another  day,'  but,  a  flaotuatiag  asd  io< 
say  when  the  rent  is  to  be  deemed  to  have  sconied 
,dae.      It  is   a  eardioal  rule  in  tbe  oonstractioa  o( 
statutes  that  words  and  senteuoes  are  to  be  oonttrasd 
in  their  plain  aad  grtfmmatioal  meaning,  nnleas  either 
the  context  shows  that  something  diSereDt  wu  in. 
tended,  or  that  the  primary  constrnotion  loads  to  some 
coDtradiction  or  absurdity.    Ths  able  oounsel  for  thq 
landlord  oontend   that  the  literal  interpretation  only 
leads  Vj  an  absardity,-  because  the  ocistom  in  Irelsod 
is  sdoh  that  tbe  literal  interpretiMioa  would  fiad  no 
application^     How  are  we  to  know  that?    Is  it  to 
be  said  that  there  are  no  estates  in  Ireland  on  whieh 
a  rent  day  exists,  that  <Teat  day  being  some  day  aftet 
the  rent  became  legally  due,  demand  of  payment  oa 
which  is  pablioly  noti^d,  and  on  which,  by  theconcs^ 
of  dealing,  the   rent  is  asnally  piaid?    Ws  havs  no 
evidence  that  a  state  of  facts  which  would  meat  th^ 
very  words  of  the  statute  may  not  exist,  and  exist 
to  a  considerable  extent.    But,  secondly,  it  iscontendei 
that  in  these  osfles  there  was  a  definite  day  wbioh  was 
the  nsoal  day  of  or  for  payment,  and  that  this  day  was 
the  20th  of  October  in  eaoh  year,  on  whioh  day  tbe 
year's  rent  due  oo  the  last  gale  day  of  the  preceding 
year  was  demanded  and  became  payable,   and  on.  or 
after  which  it  was  in  fact  paid.    In  oar  opiaioa,  the 
evidence    as  to  this   fails.     In  the   case   of  Arthar 
Monaghaoy  althongh  the  payments  of  rent  are  traced 
back  for  twenty-six  years,  ia  no  single  instance  was  the 
rent  paid  on  the  20tb  of  Ootober.    In  tbe  oaae  of  Wm. 
Monaghan  the  payments  are  traced  back  for  even  a 
longer  period.    Since  1851  but  one  payment  was  mad^ 
on  the  20th  Ootober  ;  that  was  in  the  year  1869.    The 
rent  for  the  year  1871  was  paid  on  the  23rid  of  September, 
1B73.     Biooe  then  it  has  been  paid  on  a  different  day 
in  eaoh  and  every  year,  varying  from  the  15th  November 
to  the  23rd  December.     Nor  was  there   the  slightest 
evideuce  prodaced  of  any  demand  or  notice  having  been 
given  to  either  of  these  tenants  in  any  year  whatever. 
Mr.  M'Callagh,  who  has  been  agent  only  ainoe  the  year 
1876-1877,  npon  being  asked  what  was  the  usual  day  of 
paymeat  of  the  rent  by  John  Monaghan,  said  the  SOth 
of  Ootober,  but  upon  being  tested  he  said  be  had  no 
knowledge  except  what  was  derived  from  tbe  books; 
and  as  to  his  own  practice,  tbe  sum  and  substance  of  it 
amounts  to  no  more  than  this,  that  the  rent  office  was 
0p«n  by  him  on  that  day,  being  one  of  tbe  fair  days  of 
Fettigo.    If  it  were  onoe  established  that  the  20th  of 
Ootober  or  any  other  fixed  day  was  the  "  asaal  day  " 
within  the  statute,  it  woald  be  immaterial  that  either 
the  payments  now  in  controversy  or  any  other  partioalar 
payments  were  not  made  on  that  day.    Bat,  we  are  of 
opinion  that  npon  the  evidence  in  this  ease  no  "  aaiaal 
day"  bas  been  shown;  and  inasmaoh  as  the  payments 
were  both  made  sabsequent  to  the  year  expiring  oa  the 
last  gale  day  of  1381,  and  after  the  tent  for  that  year 
had  aoeroed  those  paymenu  must,  ia  our  opinion,  be 
deemed  to  hsive  been   made  on   aoooant  of   the  rent 
payable  in  respeot  of  the  year  ej^ring  aa  aforesaid. 
The  order  wiU,  therefore,  stand  allowing   tbe  oaaae 
shown. 

Mr.  LiTMM,  Q.C.,  Lobs  Moncx,  and  Mr.  ymnoii, 
oonoaited. 

Monroe,  Q.C.— We  desire  to  have  a  case  itatod  fer 
the  Court  of  Apped. 

O'Haqak,  J — Before  doing  so  -we  mosrt  see  that 
there  is  a  question  of  law  involved ;  and  at  presHit  our 
opinion  is  that  there  is  none,  and  that  the  case  depends 
on  a  mere  inference  of  fact.  We  rauat,  therefore,  ask 
you,  in  the  first  place,  to  state  definitely  in  writing  the 
precise  questions  of  law  you  would  desire  to  be  reserved 
for  the  court  above;  and  on  a  subsequent. day  the  <!B# 
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will  be  set  down  for  areument  on  your  requisition,  when 
we  shall,  also,  deal  with  the  question  of  costs.  Were 
we  not,  ourselves,  to  draw  the  necessary  inferences  of 
fact,  we  would  be  subject  to  animadversion  in  the 
conrt  above. 

Appeal  allowed. 

Solicitor  for  tenants ;  P.  W.  GaUagher. 
Solicitor  for  landlord ;  /.  W.  Dane. 


LAND  aUB-COHMlSSION, 

(Before  R.  Folbt,  Q-C,  Laubencb  Dotlb,  Barrister- 
nt-Law,  and  Jambs  Howlix,  Esqrs.) 

Kearney  v.  Coddikoton. 

1882.— I<Jiid  Law  Act,  1881,  t.  58—Ayiiaillwal  or 
Paitoral  holding — Residential  farm — Letting  to  tenant  in 
hi*  capacity  of  parish  priest — Determination  of  judicial 
rent — Fixing  value  of  tenancy—True  value,  tehat,  and 
luhen  to  be  determined. 

In  1869  the  Rev.  Mi:  Kearney,  parish  priest  ofBoher- 
meen,  became  tenant  from  year  to  year,  under  Mr,  Cod- 
dington,  of  twelve  Irish  acres  of  land,  and  a  dwelling-house 
and  offices  thereon,  which  at  that  time  were  iii  the  land- 
lord's possession,  at  a  rent  of  £45  per  annum,  afterwards 
reduced  to  £40,  the  Poor  Law  valuation  being  £28  \0>. 
The  dwelling-house  and  offices,  which  could  not  now  be 
built  for  less  than  £400  or  £aOQ,  tcere  valued  at  S.13 
{included  in  the  £28  \0s,),  and  would  be  unsuitable  for  a 
person  living  by  agricidture  alone  and  occupying  a  farm  of 
th€U  extent,  while  the  house  was  even  rather  larger  than 
the  average  residence  of  CathMe  clergymen.  Built  about 
seventy  years  ago,  it  had  ever  since  been  occupied  by  the 
aueees»v«  priests  of  the  parish,  except  during  a  short 
interval,  when  it  was  occupied  by  a  medical  doctor.  The 
land  had  been  originally  demised  in  1708  as  an  agri- 
cidtural  hotdtng,  since  when  the  house  had  been  built  by 
one  of  the  clergymen  in  oecupation  : 

Held  (Mr.  Folet,  Q.C,  (Uss.),  that  the  holding  was 
not  agricultural  or  pastoral,  within  the  Lnnd  Law  Aa, 
I88I,  section  58. 

Application,  on  behalf  of  tenant,  to  fix  judicial  rent; 
and  cross-notice,  on  behalf  of  landlord,  to  fix  value  of 
tenancy. 

The  holding  formed  part  of  the  lands  of  Bohermeen, 
on  which  the  parochial  house  was  built,  the  tenant 
being  the  parisn  priest,  there  residing.  In  addition 
to  the  docnmentary  evidence,  referred  to  in  the  judg- 
ments, the  following  evidence  was  given : — The  tenant 
deposed  that  he  was  appointed  parish  priest  of  Boher- 
meen in  1869.  Mr.  Coddlngton,  the  landlord,  asked 
a  rent  of  S.SO  a  year,  but  after  some  time  the 
rent,  against  witness's  remonstrance,  was  fixed  at  ^645  a 
vear,  until  the  law  would  be  settled,  as  expected, 
in  1870,  but  it  was  paid  only  for  one  year,  for, 
giving  way  to  witness's  dlasatisfaction,  the  landlord 
reduced  it  to  £40,  which  was  since  paid.  Witness  hod 
improved  the  holding  by  manuring  the  land  highly  with 
farm-yard  and  bone  manures.  Although  he  hM  written 
to  Mr.  CoddingtoD,  praiung  bis  generonty  in  reducing 
the  rent,  it  was  only  because  he  was  satisfied  with  £40 
as  compared  with  £50  then ;  but  he  believed  that  the 
poor  law  valuation  (£28  IOji.)  would  be  the  fair  rent, 
9](cluding  his  improvements.    He  denie<I  that,  as  far  as 


he  knew,  Mr.  Coddington  was  anxious  to  preserve  the 
place  for  the  residence  of  the  succeeding  parish  priest ; 
so  far  from  that,  he  said  he  could  get  £50  a  year  for  it 
from  others.  On  Nov.  12,  1873,  he  wrote  to  Mr, 
Coddington,  saying :  "  The  farm  annexed  to  my  house 
is  entirely  too  small,  especially  ]if  the  land  is  to  be 
enriched  and  improved  as  it  ought  to  be.  If  this  be  so, 
I  would  suggest  that  a  legitimate  opportunity  may 
shortly  occur  to  add  to  it  a  neighbouring  plot  of  ground. 
The  Savages  are  very  old  people,  and  have  no  repre- 
sentatives, and  if  their  holding  is  annexed  to  mine  I 
will  give  you  £3  an  acre  for  it,  and  you  will  have  no 
trouble  whatever."  The  Savages  were  very  old,  and 
should  give  up  the  land  (which  was  much  better  than 
his)  soon  after.  An  old  man  named  Owen  M'Donagh 
said  he  recollected  the  Rev.  Mr.  Brannigan,  P.P., 
living  and  dying  in  the  house  occupied  by  Father 
Kearney.  The  cnapel  was  not  built  till  1808.  Father 
Brannimn  built  the  house  about  the  year  1810,  and 
occupiw  it  until  his  death  in  1833.  After  his  death  a 
nephew  of  hb  (a  doctor)  occupied  the  house.  Father 
Kennedy,  the  successor  of  Father  Brannigan,  lived  in 
this  house  also,  but  died  in  a  neighbouring  house. 
Father  Greoghegan,  the  succeeding  parish  priest,  lived 
in  the  house  also,  and  Father  Langan,  the  next  parish 
priest,  likewise  occupied  it.  John  Fnrrelly,  a  farmer, 
who  had  examined  and  valued  the  land,  testified  to  the 
improved  condition  of  the  holding,  and -estimated  its 
value  at  £18  15s.,  including  the  tenant's' improvements, 
and  £12  without  the  improvements.  He  remembered 
that  after  Father  Braunigan's  death  his  nephew 
managed  the  farm.  He  put  out  Father  Kennedy,  the 
succeeding  parish  priest,  and  the  reverend  gentleman 
died  in  a  neighbouring  house.  Mr.  Patrick  Smith,  an  ■ 
auctioneer,  estimated  the  present  value  of  the  land  at 
£17  Is.  4d.,  independent  of  its  connexion  with  the 
buildings.  Mr.  Coddington  then  gave  evidence  as  to 
entries  in  books  and  payments  by  a  former  parish 
priest's  executors,  the  Rev.  Mr.  M'Cullagh.  He  could 
not  say  if  ho  hod  paid  any  money  in  cash  to  Father 
Geoghegau.  Mr.  Coddington,  jun.,  deposed  that  the 
rent  paid  by  Father  Langan,  the  predecessor  of  Father 
Kearney,  was  £45.  The  land  was  worth  508.  an  acre. 
Witness  himself  did  not  farm  any  land,  but  inspected 
the  holding  as  agent.  Robert  Rennicks,  baibff  on 
the  estate,  said  if  it  were  not  a  priest's  holding  a  great 
deal  more  could  be  got  for  it.  The  condition  of  the 
farm  was  good  when  Father  Kearney  got  it,  and  was  so 
still.  Mr.  Joseph  Tx>wrr,  auctioneer  and  valuator,  and 
Sub-Sheritf  of  Mcath,  considered  a  fair  value  would  be 
44s.  per  Irish  acre,  and  he  would  value  the  house  and 
grounds  at  £14  a  year  rent, 

Mr.  W.  Mooney,  solicitor,  for  the  tenant The  hold- 
ing was  originally  set  as  a  purely  agricultural  holding. 
At  the  time  it  was  first  let  the  priests  of  the  parisn 
largely  derived  their  incomes  from  farming,  and  though 
it  is  principally  in  pasture  at  present,  it  had  for  a 
whole  sirics  of  years  been  treated  as  an  ordinary 
agricultural  and  pastoral  holditig.  It  would  be  unjust 
to  the  tenant  to  nx  the  value  of  the  tenancy  at  present, 
because  the  court  is  not  in  a  position  to  ascertain  the 
full  price  which  the  tenant  would  get.  The  proper 
time  to  ascertain  the  price  would  be  when  the  tenant 

Eroceeded  to  sell  his  interest,  and  if  in  pursuance  of 
is  intention  to  do  so  he  invited  tenders,  which  turned 
out  to  be  bona  fide,  the  conrt,  if  called  upon,  would  be 
bound  to  give  effect  to  them. 

[Mr.  Dotlb ^You think  thetrue  valueof  the  tenancy 

mentioned  in  the  sub-section  is  the  price  the  holding 
would  bring  by  public  competition.] 
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Undoubtedly.*  The  tunant  by  the  terms  of  the  Act 
is  entitled  to  the  best  price  he  could  get,  and  the  land- 
lord has  the  right  of  pre-emption  after  the  full  price 
Tras  ascertained. 

[Mr.  DoTi,B — ^Yoar  conteution  ig  that  the  specified 
ue  referred  to  in  the  sub-section  and  the  best  price 
he  can  get  are  the  satuo  thing  ?] 
Quite  so.*  But  at  present  you  have  not  the  materials 
to  ascertain  the  best  price,  and  you  cannot  have  them 
until  the  tenant  sells. 

[Mr.  FoLBr. — That  appears  to  bo  the  good  sense  of 
the  matter ;  at  all  eyonts,  if  we  are  not  constrained  by 
the  languap  of  the  Act.  After  a  great  deal  of  con- 
sideration it  appears  to  me  to  be  going  too  fast  to  fix 
the  value  of  tne  tenancy  at  the  present  moment. 
When  a  fair  rent  has  been  fixed  on  the  application  of 
the  tenant,  and  he  has  his  statutorv  term  made  certain, 
he  has  something  to  sell ;  but,  until  then  he  has  nothing 
and  if  the  court  wore  now  forced  to  settle  the  fair  rent, 
and  at  the  same  time  fix  the  valuation  of  his  interest 
for  saleable  purposes,  we  wonld  be  doing  a  plain  in- 
justice to  the  tenant.f  The  rent  being  fixed,  the  tenant 
has  something  to  sell,  and  he  has  a  right  to  select  his 
best  market,  not  in  the  present  depressed  state  of 
the  country,  but,  as  the  Act  contemplates,  at  its  true 
value.] 

•  See  Lloyd  r.  Jrieiu,  infra.— i%  N.  B.,  Ed.} 
t  In  delivering  jadgment  in  a  sabsequent  case,  FUnn  v. 
Pratt,  Mr.  Foley,  Q.C.,  said :— In  this  case  an  applioation 
baa  be*n  made  on  the  part  of  the  landlord  to  fix  the 
■peoifled  valo*  of  the  tenancy.  No  evidence  of  any 
kind  haa  been  ptoduoed  on  tbe  landlMd's  behalf  to 
enable  n«  to  do  ae.  We  have  aaked  the  landlotd'a 
adviaen  if  the  value  of  the  tenant's  eatate  in  the  statu- 
tory term,  which  imports  nothing  lets  than  a  potential 
right  to  aoqniia  the  fee-simple  in  their  holdings,  is  to  be 
established  at  a  nominal  sum,  and  they  admitted  that 
that  waa  not  their  contention.  We  then  asked  them  if 
the  scale  of  oompensation  to  tbe  tenant  for  tbe  loss  of 
parting  with  this  valuable  right  ought  to  be  leas  than 
tbe  scale  of  oompensation  prescribed  in  cases  of  dis- 
turbance by  the  Land  Act  of  1870,  aa  amended  and 
enlarged  by  the  Act  of  1881,  and  to  thia  wa  did  not 
receive  any  answer.  We  are,  tberefore,  aa  jndges  of 
law  as  wall  aa  of  fact,  hot  anpplied  with  a  seintilla  of 
evidence  on  tbe  part  of  the  landlord  to  enable  us  to 
know  the  price  at  which  the  landlord  is  now  entitled  to 
bargain  tor  the  right  to  purchase  the  tenant's  interest 
We  will  not  act  on  any  speculations  of  our  own,  and  for 
these  reaaona  the  application  will  be  rsfoaed.  On  the 
general  question  as  to  whether  it  is  desirable  to  enter- 
tain simoltaneonsly  the  application  to  fix  a  fair  rent, 
and  likewise  to  fix  the  value  of  the  tenancy,  which  are 
applications  very  dissimilar,  if  not  contranent  in  their 
nature,  it  seems  to  me  that  we  ought  to  have  a  dis- 
cretion to  leave  the  valae  of  the  tenancy  to  be  ascer- 
tained at  the  time  of  sale.  Accordiog  to  the  greatest 
authority.  Lord  St.  Leonards,  the  way  to  ascertain  the 
value  of  a  thing  is  to  see  what  it  will  fetch  in  open 
market  set  np  for  sale.  How  are  we  to  ascertain  d 
'priori  the  snm  which  the  tenant's  goodwill  is  worth 
except  by  open  competition.  By  postponement  we  pre- 
vent the  chance  or  risk  of  doing  a  great  injustice.  Tbe 
attempt  to  measure  a  fair  price  now  would  be  a  leap  in 
the  dark.  In  fixing  fair  rents  there  are  some  things 
reaaonably  clear.  A  deduction  is  made  fn»n  |the  rent 
for  any  portion  of  the  annual  valna  which  is  found  to 
be  dae  to  improvements  not  made  by  tbe  landlord. 
We  ask  ourselves  and  discover  as  best  we  can  from  tbe 
evidence  what  annual  sum  could  a  tenant  afford  to  pay 
one  year  with  another  for  his  holding,  and  the  question 
with  us  is  not  what  snm  oonld  a  tenant  in  possession 
be  got  or  screwed  np  to  offer  for  his  holding,  for  what 


Shannon,  for  the  landlord,  submitted  that  this  was  a 
letting  to  the  Rev.  Father  Kearney  in  his  capacitr  as 
parish  priest ;(  that  the  letting  had  bc<in  for  generations 
past  to  the  parish  priests  of  the  parish,  and  was  a 
residential  farm  in  the  nature  of  being  an  adjunct  to 
the  dwelling-house  thereon,   set  thus  to  succcssivo 
parish  priests  as  a  parochial  building  ;  and  that  this 
proceedmg  was  an  attempt  bv  the  Bev.  Mr.  Kearney 
to  obtain  for  himself,  personally,  the  house  that  hatl 
always  been  occupied  by  the  parish  priests  of  Boher- 
meeu.     He  also  submitted,  assuming  that  the  court 
held  against  him  on  these  contentions,  that  this  was  a 
residential  holding  and  not  agricultural  or  pastoral  in 
its  character.    He  relied  upon  documents  showing  that 
the  interest  of  the  holding  had  been  purchased  from 
Father  Brannigan's  representative  by  Father  Geoghe- 
gan,  and  that  both  he  and  the  landlord,  in  correspond- 
ence at  present  existing,  expressed  a  desire  that  the 
place  should  be  for  the  use  of  the  parish  priest  living 
among  Mr.  Coddington'a  tenantry,  and  that  with  that 
view  Father  Geoghegan  had  been  compensated  for  his 
expenditure  in  acquiring  and  improving  the  holding, 
by  Coddington.    'The  result  of  acceding  to  the  pietcnt 
applicatiou,    therefore,    would    be   to_  give  Tather 
Kearney  a  personal  interest  in  the  holding  which  was 
intended  for  the  use  of  the  parish  priest.^    He  farther 
submitted  that  the  landloi-d,  having  purchased  Father 
Geoghegan's  interest,  and  compensated  him  for  bis 
improvements,  was  entitled  to  havo  a  value  and  rent 
assessed  upon  them  under  the  Act. 

JudgmetU  dtfentd.    . 

"Hit.  Foley,  Q.C— The  holding  in  this  case  contains 
20a.  Ir.  statute  measure.  The  present  rent  is  £40; 
the  poor  law  valuation,  £28  lOs.— divided  thus,  £15 10«. 
fur  the  lands,  and  £13  for  tbe  buildings.  It  appears  in 
evidence  that  by  an  indenture  of  lease  dated  so  far 
back  as  the  10th  December,  1798,  made  between  Henry 
Coddington,  of  Oldbridge — I  suppose  the  father,  or  a 
predecessor  in  title  of  this  landlord — of  tbe  one  part, 
and  the  Bev.  Michael  Brannigan  of  Bohermeen,  of  the 
other  part,  the  lands  were  demised  to  tbe  lessee  and  to 
his  heirs  and  assigns,  as  all  that  tenement  and  garden 
on  which  he  then  resided,  with  tbe  field  held  by  him ; 
and  also  a  field  lately  held  by  Bichard  Murray,  and 
another  field  lately  held  by  Peter  Hammond — to  hold 
tbe  premises  under  tbe  lessor  his  heirs  and  assigns  at 
the  yearly  rent  of  £27  19h.  4d.  or  £37  98.  4d.  over  and 
above  all  taxes  then  or  thereafter  to  be  imposed,  during 
the  lives  of  the  three  parties  therein  named,  the 
survivor  of  whom  died,  according  to  tbe  evidence,  in 
the  year  1860.    There  was  not  a  line  in  this  document 

will  not  a  man  give  for  his  home  ?  The  ooonpaney  of 
the  holding  gives  the  tenant  a  title  to  have  thia  fair  rant 
fixed  on  these  lines,  and  in  my  opinion  •zolndea  tbe 
landlord  from  the  competition  value,  and  this  exclusion 
or  deprivation  of  tbe  right  to  tbe  competition  value  of 
tbe  farm  is  the  creation  of  the  statute  which  we  are 
bound  to  obey.  In  the  case  of  the  landlord  he  has  no 
occupation  to  give,  and  the  tenant  has  the  right  to  the 
competition  value  of  his  holding. 

}  III  a  recent  American  case  {Chaiard  v.  ffDonataiit  21 
Amer.  L.  Register,  461)  it  was  lield  that.  Where  a  Catholic 
priest  was  appointed  to  his  poaition  as  pastor  by,  and  held  it 
at  the  discretion  of,  his  bishop,  subjeet  to  removal  at  the 
bishop's  pleasnre  (lee  ffKttffi  v.  Cardmal  OmlltH,  7  Ir.  U  T. 
Uep.  100),  the  priest  would  have  no  right  of  occopaacy  of 
premides  as  a  parsooatfe  and  place  for  religious  worship  save 
only  as  incidental  to  liis  enaployment  in  tbe  pastorate,  and 
when  he  is  deprived  of  the  latter  the  former  ceases,  without  his 
being  entitled  to  a  notice  to  quit,  as  between  landlord  and 
tenant,  the  relationship  being  rather  that  of  master  and  sa- 
vant. Bnt,  obvioosly,  the  relationship  between  the  parties  in 
the  principal  case  could  not  be  so  tegarded.'-CE.  N.  B.,  f!d.} 
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leading  np  to  the  idea  that  the  holding  was  let  or 
taken  aa  a  parochial  rendenoe ;  the  tenant  was  not 
even  described  aa  a  Parish  Priest.  The  rent  indicated 
by  its.  amoant  that  it  was  thereby  demised  aa  ao 
agriottltaral  farm.  The  limitation  of  the  interest  in 
the  premises  was  to  the  heirs  of  the  lessee,  not  to  his 
gncoessors,  and  the  heirs  woald  succeed  by  speoial 
oocapanoy  to  the  descendable  freehold  when  the  lessee 
died.  The  premises  were  capable  of  being  sold, underlet, 
or  assigned,  at  the  pleasaro  of  the  lessee  or  his  heirs 
daring  the  oontinnanoy  of  the  lease;  and  it  Mr.  Codding- 
toD,  the  lessor,  had  a  hundred  times  the  intention  to 
make  the  farm  a  residence  allocated  to  the  parish  priest, 
no  cioart  of  law  or  equity  woald  have  listened  ror  one 
moment  to  any  snoh  declaration  of  intention  while  the 
lease  of  1798  remained  snbsisting  and  nndetermined. 
The  evidence  of  Owen  Donagb,  repels  the  idea  of  the 
farm  being  let  by  way  of  parochial  residence  as  an  ad- 
janct  to  the  chapel,  for  he  says  the  ohapel  was  not 
bailt  till  1808.  Father Brannigan  died  in  1833,  and  then, 
in  accordance  with  his  legal  title,  as  we  mast  now 
presnme,  be  was  saoceeded  in  the  occupation  of  his 
holding  by  his  nephew,  also  named  Brannigan,  who 
was  a  medical  doctor,  and  was  not  an  ecclesiastic. 
The  lease  expired  in  1660  by  the  death  of  the  last 
sarviving  party  to  the  lease.  The  land  was  worked  as 
a  fann  prior  to  1860,  and  nothing  had  occnrred  except 
the  bailding  of  a  comfortable  house  at  his  own  expense, 
by  the  oooopier,  to  alter  the  oharaoter  of  the  holding 
which  had  been  impressed  npon  it  by  the  lease  of  1798. 
It  was  endeaToa'red  to  be  shown  by  evidenoe  of  trans- 
actions oontained  in  letters  which  passed  between  the 
Bev.  Mr.  Geoghegan  and  Mr.  Coddington,  and  oertain 
•ntries  made  by  Mr.  Coddington  in  his  own  books, 
that  in  some  way  or  other  he,  Mr.  Coddington,  had 
beoome  the  pnrehaser  or  owner  of  the  house  built  by 
Brannigan, together  with  the  improvements,  and  that  the 
hoase  was  therefore  to  beoome  a  parochial  residence. 
These  letters  plainly  cannot  be  read  in  evidence  against 
Mr,  Kearney ;  they  are  inadmissible.  Mr.  Coddington 
never  in  any  way  bound  himself  to  devote  the  house  to 
Buoh  a  purpose ;  it  was  a  treaty  not  ripened  into 
contract  (see  Land  Law  Act,  1881,  section  68,  sub- 
sec.  7).  Keither  oan  the  entries  against  interest,  by  Mr. 
Coddington,  not  proved  to  have  been  communicated  to 
Mr.  Kearney,  be  used  In  evidence  against  him — and  they 
are  not  used  to  refresh  the  memory,  for  Mr.  Coddington 
cannot  from  memory  depose  to  these  transactions.  No 
user  of  the  honse  by  the  clergy,  however  numerous,  is  of 
the  slightest  importance  to  control  the  solemn  agree- 
ment of  1798,  and  no  user  since  that  time  is  of  the 
slightest  value  unless  based  on  a  contract  as  expressed 
in  sec.  58,  sub-sec,  7.  We  now  approiush  the  evidence 
which  was  clearly  admissible— namely,  the  letters  of 
the  Rev.  Mr.  Kearney  himself.  [The  Chairman  read 
extracts  from  letters  put  in  evidence  in  the  case. 
One  of  them  declined  to  accede  to  Mr.  Coddington's 
proposition,  and  in  that  Mr.  Coddington  had  aoqnie^oed.] 
These  letters,  so  far  as  they  go,  state  that  Father  Kear- 
ney was  not  bonnd  to  keep  the  place  aa  a  parochial 
residence ;  on  the  contrary,  that  he  was  allowed  to 
keep  the  place  simply  aa  an  agrionltnral  holding.  In 
other  letters,  dated  November,  1871,  and  November, 
1873,  the  clergyman  complains  that  the  farm  adjoining 
his  honse  is  too  small,  espeoiallv  if  it  were  to  be  enriched 
.  and  improved  aa  it  ongnt  to  be ;  and  these  letters  are 
important  in  this  way,  that  they  show  the  man  was 
dssiroas  of  improving  his  holding,  and  wanted  his  land- 
lord's assistance  in  doing  so.  The  man  was  a  good  and 
improving  tenant,  and  Mr.  Coddington  himself  admitted 
so,  and  the  enaotment  ought  to  be  regarded  as  intended 
to  meet  oases  of  that  class.  My  reading  of  the  agreement 
is  that  this  was  originally  an  agricultural  holding,  and 
I  shall  not  hold  an  enactment  iotended  for  the  public 
good  to  deprive  an  individaal  of  the  benefits  conferred 
by  it  anless  I  am  ooeroed  by  the  enactment  itself  or  ou 
the  authorities  to  do  ao.  The  question  is  -Is  this  Court 


to  say  and  decide  that  a  holding  originally  demised  as 
an  agrionltoral  farm  in  '98,  and  aaed  as  such  ever  since, 
has  lost  that  character  by  the  oircnmstanoe  that  an  im- 
proving tenant  built  on  it  a  house  somewhat  more  com- 
modious than  an  ordinair  farmer  might  require— yet 
certainly  a  modest  house  for  the  claimant— wlien  there 
is  not  a  grain  of  legal  proof  before  ns  that  Father  Kearney 
ever  agreed  to  take  the  holding  for  purposes  other  or 
different  from  those  for  which  it  was  always  held  and 
used ;  and  so  far  from  it  that, on  the  contrary,  he  declined 
Mr.  Coddington's  proposition,  and  continued  to  farm 
the  holding.  There  is  a  little  cootradiotion  in  Father 
Kearney's  letters  to  Mr.  Coddington,  for  the  latter  gen- 
tleman, it  would  appear,  never  asked  him  to  keep  the 
place  for  the  parish  priest  of  that  parish  or  his  sncoessor, 
and  Father  Kearney,  who  is  an  honourable  and  respect- 
able man,  did  not  ask  to  keep  Mr.  Coddington  to  such 
conditions  when  going  into  the  honse,  but  had  matters 
so  arranged  that  be  could  be  removed  just  like  any  other 
tenant.  As  I  said  before,  there  is  not  a  grain  of  legal 
testimony  to  show  that  the  place  was  ever  held  other 
than  as  an  agrionltural  holding,  and,  it  that  be  so,  oan  it 
be  argned  that  a  parish  priest  must  only  have  the  same 
class  of  house  to  live  in  as  any  other  farmer  1  He  baa 
to  earn  the  respect  and  esteem  of  his  people,  and  he 
mast  do  this  as  well  by  maintaining  his  position  as 
by  his  exemplary  conduct.  He,  therefore,  in  this  esse, 
occupied  a  dwelling  snited  to  his  position,  but  at  the 
same  time  he  continued  to  farm  the  holding.  Not  a 
witness  has  been  produced,  not  a  document  haa  been 
read  to  prove  it  to  be  a  residential  holding;  not  a  qaes- 
tion  put  on  cross-examination  as  to  whether  he  took  it  as 
a  residenoe  without  regard  to  its  agrionltnral  oharaoter. 
The  onns  ol  proof  lies  with  the  party  who  wants  to 
show  that  it  is  an  agricnltaral  holding,  and  that  must 
be  done  in  this  case  before  it  can  be  taken  out  of  range 
of  the  policy  of  this  enactment.  Has  that  been  done  ? 
No  it  has  not ;  and  if  my  ooUeagnes  aot  npon  their  own 
notions  of  what  a  priest's  house  shonld  bej  in  regard  to  the 
extent  of  land  he  occupied,  they  will  be  acting  upon 
their  judgment  merely  somewhat  in  the  capacity  of 
nnswom  jnrors.  I  did  not  think  they  would  take  such 
a  view  of  the  matter,  having  regard  to  the  large  experi- 
ence they  had  of  the  world  and  the  requirements  of 
rank  and  station.  On  the  anthorities  it  appears  to  me 
that,  not  alone  should  this  farm  be  considered  an  agri- 
cultural one,  but  that  the  tenant  shonld  be  entitled  to 
a  statutory  lease  dedncting  from  the  rent  the  value  of 
the  improvements  effected  by  him.  It,  also,  appears  to 
me,  on  the  anthorities,  that  any  residenoe  on  a  small 
form  that  monopolised  the  greater  part  of  the  farm  in 
lawns,  shmbberies,  plantations,  gardens,  and  the  like, 
might  be  said  to  be  residential ;  but  this  conld  not  be 
said  of  Father  Kearney's  residence.  It  was  a  plain 
farmhonse,  not  a  bit  better  than  those  in  which  the 
majority  of  well-to-do  English  farmers  live  in.  We 
visited  the  place  ourselves  and  saw  the  house,  and  I 
should  say  tor  my  own  part  that  I  would  like  to  see 
onr  parish  priests  having  far  better  residenoea  This  is 
a  case  of  great  importance,  and  one  which  involves  a 
very  grave  and  momentous  principle,  and  I  trust  that 
it  wiU  be  taken  before  a  higher  tribunal  in  order  to  have 
the  point  settled  on  a  satisfactory  basis.  Our  priests 
will  have  many  cases  of  this  nature  to  contend  with 
during  the  administration  of  the  Land  Act,  because 
there  are  very  many  of  them  sitnate  precisely  as  Mr. 
Kearney  is.  If  it  were  once  established  that  the  fact 
of  their  having  comfortable  residenees  npon  compara- 
tively small  farms  oonstitnted  residential  holdings  in- 
stead of  agricultural,  then  they  would  lose  all  the 
benefits  conferred  by  the  Aot.  A  residential  holding  is 
one  that  has  been  beautified  beyond  the  usual  range  of 
agriooltural  holdings.  Most  of  those  in  court  are  pro- 
bably acquainted  with  the  Glen,  near  Srogbeda,  the 
residenoe  of  Mr.  Frank  Chadwick.  A  olass  of  residenoe 
sooh  as  that  would  not  come  un^or  the  Act.  It  is 
situate  in  the  midst  of  beautiful  grounds,  hss  ponds, 
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Creenhonses,  Bhrabb«riea^  wfJka,  lawns,  <&o.,  ronod  and 
'  adjacent  to  it.  That  is  a  contrast  to  Father  Kearney's 
tesidenoe,  beoaase  it  JDSt  is  what  the  other  is  not.  l!he 
clergyman's  hoose  has  no  lavrn,  no  pond,  no  shrobbery, 
in  fact  nothing  at  all  of  the  ornate.  In  the  entire  case 
there  was  a  chain  of  incontrovertible  evidence  showiog 
that  the  holding  was  parely  agricaltoral.  The  tenant  to 
be  snre  was  an  industrions  man,  and  bailt  a  little  better 
than  bis  neigbbonis,  but  what  of  all  that  ?  —it  did  not 
take  away  the  agrienltoral  obaraoter.  As  observed  by 
Iiord  O'Hagan,  in  Oarr  v.  iV^uitn,  7  Ir.  h.  T.  Bep.  86, 
in  matters  of  this  deeorlptioD,  "every  caea  mast  .be 
regarded  on  its  own  special  merits."  Plainly  this  esse 
has  its  own  merits.  It  was  beyond  donbt,  a  truly 
generoas  lease  showing  what  a  worthy  and  disinterested 
landlord  Mr.  Coddington  was,  as  he  had  always  the 
repotation  of  being'— beoaase  from  beginning  to  end  of 
the  instroment  there  was  not  one  stnogent  covenant 
in  it;  no  olaase  binding  tfae  tenant  not  to  sob-let,  to 
baild,  or  any  other  restrictions  so  common  to  other 
leases;  bnt  there  vas  one  claase  in  it  which  showed 
in  a  pecaliac  manner  the  agricaltoral  natare  of  the 
holding,  and  that  was  the  liberty  to  oot  tarf,  which  was 
not  at  all  ssaal  in  other  leases.  The  character  of  the 
tenant  sfaoald  be  taken  into  acoonnt  when  the  style  of 
the  hooae  was  oonsideted.  Was  the  law  to  be  strained 
becanse  one  tenant  bailk  bis  house  a  little  bit  better 
than  those  arennd  him,  or  beoatise  he  chose  to  have 
one  a  little  more  indifferent,  or  perhaps  a  little  worse 
than  others  might  have  1  Sorely  not.  This  ease  on 
the  whole  is  a  doabtfnl  one,  as  may  be  seen  from  the 
fact  that  my  coUeagoes  differ  from  me  in  their  jadg- 
ment  on  it.  Bnt  I  hold  that,  when  there  is  a  donbt^  it 
is  the  tenant  should  get  the  benedt  of  it— if  aoytbing 
is  to  be  saorificed  it  sfaoald  be  saoritloed  to  the  canon 
of  the  enaatment.  Under  all  the  oireamstaDoes  I  on- 
hesitatingly  say  that  Father  Kearney  shonld  be  doclared 
entitled  to  the  benefits  of  the  Act,  that  bis  holding  was 
an  agrioaltaral  nne,  and  that  he  is  entitled  to  the  benefits 
of  hi»  improvements. 

Mr.  SoVLi— In  the  view  whiab  I  take  of  this  case,  I 
do  not  consider  it  necessary  to  go  into  the  history  of  the 
transactions  between  the  landlord  and  the  successive 
tenants  who  preceded  Father  Kearney  in  the  ooca- 
pation  of  the  holding.  In  the  year  1669  Fkther 
Kearney,  having  been  appointed  parish  priest  of 
Bobermeen,  entered  into  negotiations  with  Mr. 
Coddington  with  a  view  to  become  tenant  of  the 
holding.  Mr.  Coddington  had  the  holding  in  his  own 
hands,  and  no  other  person  had  any  claim  to  the 
bnildings  or  other  improvements  which  were  then  apon 
it.  No  material  addition  has  been  made  to  those 
buildings  or  improvements  since  that  time.  tJltimately 
Father  Kearney  became  tenant  from  year  to  year  at  the 
rent  of  £46,  which  was  afterwards  reduced  to  the 
present  rent  of  £40.  I  am  of  opinion  that  we  are  to 
look  at  the  character  and  circumstances  of  the  holding 
at  the  date  of  the  commencement  of  the  present 
tenanoyin  order  to  determine  the  question  which  is 
before  us  for  our  decision — namely,  whether  this 
holding  is  excluded  from  the  Act  of  1881  as  not  being 
'agricoltnral  or  pastoral  in  its  character,  or  partly 
agrioaltaral  and  partly  pastoral.  In  answering  this 
qnestion  I  accept  entirely  the  statement  of  the  law 
applicable  to  the  matter  which  Mr.  Foley  has  made.  I 
regret,  however,  that  in  applying  the  law  to  'the  facts 
of  the  case,  as  I  understand  them,  I  have  come  to  a 
'different  coDcInsion  from  him.  I  think  that  this 
holding,  whether  We  regard  its  own  character  or  the 
oironmstanoes  in  which  (he  present  tenancy  began, 
must  be  considered  to  be  substantially  a  residence  and 
not  a  farm.  The  honse  and  offices  would  be  quite 
unsuitable  for  a  person  living  by  agrioultore,  and  ocoa- 
pying  a  little  farm  of  twelve  Irish  .acres ;  the  valaation 
of  the  buildings  is  £13,  and  of  the  land  £15.  It  is 
uimecessary  to  say  that  farmers  occnpying  twelve  acres 
do  not  ordinarily  live  in  boases  valued  at  £13.    No 


Ssrsoo,  is  fact,  would  come  to  live  ia  this  honse  who 
id  not  poeaees  some  sooroe  of  income  largely  exoeeding 
the  profits  to  be  derived  from  this  small  piece  ot  land. 
The  dwelling-house  is  rather  larger  than  the  average 
house  occupied  by  a  Catholic  clergyman.  It  was  built 
about  seventy  years  ago,  and  has  ever  since  been  coon- 
pied  by  the  successive  priests  of  the  parisb,  except 
daring  *  short  interval,  when  it  was  oeoopied  by  the 
nephew  of  one  of  them,  a  medical  doetot.  It  ia  the 
sort  of  house  whieh  anybody  aoqaaiuted  with  the 
ooantry  would  natorally  expect  to  find  in  the  occupation 
of  a  oleigyman  or  otiker  professional  man,  but  not  by 
any  means  in  the  occupation  of  a  small  farmer.  It 
appears  to  me  that  the  present  tenant  in  1869  took  the 
holding  mainly  as  a  residence,  with  a  piece  of  land 
attached  for  the  accommodation  of  the  house,  and  that 
this  character  still  remains  impressed  npon  it.  I  think, 
therefore,  that  the  holding  is  a  residence  with  a  piece  of 
land  annexed  to  it,  and  not  a  farm,  and  that  (he  Aot 
does  not  apply  to  It. 

Mr.  How  us — T  cannot  take  the  view  that  this  holding 
is  ao  agrioulinral  one  within  the  meaning,  of  liMAct. 
The  house  on  it  is  one  which  oeuld  not  at  the  present 
time  be  built  for  lea*  than  between  £400  and  £600, 
and  is  of  a  class  iJtogetheir  uasuited  to  the  require- 
DOMits  of  a  persoD  farming  ao  small  an  extent  as  about 
12  acres.  Then  we  have  the  faot  that  it  haa  been 
inhabited  for  years  by  the  rev,  geotlenten  ^bo  were  in 
Buccession  parish  priest  of  Bohermeea,  Having  regard 
to  the  wish  expressed  by  the  late  Eev.  Mr.  Geoghegau 
that  the  place  should  continae  to  be  a  residence  for  the 
Catholic  clergymen  of  the  district,  I  trust  that  the 
landlord,  Mr.  Coddington,  may  see  fit  to  make  such 
arrangements  as  will  secure  so  satistactory  a  twnlt 
Some  words  having  dropped  from  th«  Ohairman  which 
might  be  interpreted  as  expressing  hiB  knowledce  that 
his  coUeagoes  think  the  bouse  too  good  for  the  Catholio 
clergyn&en  of  the  diatiiot,  I  wish  to  repudiate  on  my 
own  part  any  saoh  oonstrootion  of  my  views  in  this 
case.  In  my  own  county  I  have  bad  the  pleasiire  to 
be  able  to  provide  a  site  in  perpetoity  for  the  bnildiug 
of  a  much  netter  honse  tor  the  Catholic  clergymen  of 
the  parisb. 

Appl'icatiou  dUtmssed,  icilh  aatt. 

Solicitor  for  tenant:   WUUain  Mooney. 
JSolidtors  for  landlord:  Tudall  S*  TwybiiU 


(Before  Cet'iL  K.  Roche,  B;u-rLiter-»t-!aw,  M.  P. 

Ltmch,  and  H.  Moerison,  £9<in-) 

Llotd  r.  Irwin. 

July,  1882.— Safe  of  temney—Triie  value — Diaagrw 
ment  between  landlord  and  tenant — Declaratioit  of  tale  to 
purchaser  to  be  raid — Right  of  pre-emption  on  part  of 
landlord— Land  Law  (Jr.)  Ad,  1881,  s.  1,  sub-si.  1, 2, 3, 
4,  S,  6. 

Where  a  tenant  »erves  on  his  landlord  a  notice  of  kit 
intention  to  tell  his  tenancy,  anl  the  landlord  servet  an  the 
tenant  a  notiee  electing  lo  purcliase  the  tenancy,  attd  apply 
ing  to  the  Land  Commission  to  fie  the  Irtie  value  ^the 
tenancy,  a  sale  made  ly  the  tenant  subsequent  to  tuch 
notice  by  the  landlord  triU  be  tet  side. 

In  fjAng  the  true  value  of  the  tenancy,  the  Court  will 
not  consider  the  market  value  of  tlte  tenancy,  brd  tehal, 
having  regard  to  the  interest  of  landlord  and  lenaui 
respectieely  under  the  code,  would  be  the  true  estimate  oj 
price  between  them,  Admtt  t.  Dmueatky  1 6  /r.  £.  T.  Sep- 
59,  applied. 
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Lloyd  i*.  Irwin. 


[L.  C. 


Application  on  behalf  of  the  landlord  to  set  aside  a 
sale  0/  the  tenant,  and  to  fix  the  true  value  of  tenancy. 

The  rent  of  the  holding  was  £l  10  ISs.  lOd.,  and  the 
tenant,  on  the  l:<th  December,  IS81,  served  a  notice  in 
the  prescribed  form  on  the  landlord  of  his  intention  to 
tell  nia  tenancy.  On  the  24th  of  December  the  land- 
lord  serva<)  the  tenant  with  notice  that,  having  received 
notice  of  the  tcliant's  intention  to  sell,  and  having  dis- 
agreed vritli  the  tenant  ai  to  the  terms  of  the  purchase 
thereof  by  him,  he  (the  landlord)  electing  to  purchase 
the  same,  and  under  clause  I  of  the  Land  Act,  1881, 
applied  to  the  court  to  ascertain  the  true  valoe  thereof. 
On  the  13th  of  Jannan^,  1882,  the  tenant  served  the 
f<^owing  notice  (signed  by  him)  on  the  landlord : — 
"  I  have  agreed  to  sell  my  tenancy  in  the  above  hold- 
ing. The  name  of  the  purchaser  is  George  R.  Acbekon, 
and  the  consideration  agreed  to  be  given  by  him  for 
the  purchase  is  £500."  On  the  24ih  of  January,  1882, 
the  landlord  served  the  following  notice  on  the  tenant : 
"I  apply  to  the  court  to  declare  void  the  sale  made 
or  agraed  to  be  made  by  you  of  your  tenancy  in  the 
above  balding  to  George  B.  Acbeson ;  and  I  make  this 
application  bocaose  yva  have  £uled  to  give  notice  of 
vour  inteDtion  to  «ell  the  tananey  in  the  manner  directed 
by  the  rules  nade  purstiant  to  the  above-mentioned 
statute,  or  satisfied  the  landlord  that  yon  are  the  proper 
person  to  do  so,  or  that  the  landlord  has  served  you 
with  Form  No.  2,  being  an  originating  notice  of  appli- 
.cation  by  him  to  ascertain  the  value  of  tenancy  with  a 
view  to  purchase."  It  appeared  that  prior  to  the 
service  of  these  notices,  about  the  month  of  November, 
1881^  Mr.  Irwin  had  intimated  to  Mr.  Lloyd  bis  inten- 
tion 9f  sdKng  his  Sum.  Some  nMoeiaticns  had  then 
commenced  as  to  the  purchase  of  Mr.  Irwin's  interest 
by  Mr.  Lloyd,  the  terms  offered  bv  Mr.  Lloyd,  in  a 
letter  of  November  8tb,  being  to  allow  I  year's  rent, 
which  was  then  due,  and  to  pay  for  the  improvements 
effected  by  the  tenant  on  the  lands.  This  offer  was 
considered  insufficient  by  Mr.  Irwin,  who  informed  Mr. 
Lloyd  that  he  could  get  more,  and  that  Mr.  Acheson 
would  probably  become  a  purchaser.  Mr.  Lloyd  raisied 
no  objection  to  Mr.  Acheson  as  a  tenant,  and  it  was 
not  contended  during  the  course  of  the  case  that  Mr. 
Acheson  was  not,  in  everv  sense  of  the  word,  a  desirable 
tenant.  These  negociations  between  the  landlord  and 
tenant  were  finally  put  an  end  to  by  a  letter  dated  18th 
November,  1881,  in  which  Mr.  Lloyd  intimated  to  Mr. 
Irwin  that  he  would  not  permit  him  to  sell  his  interest 
in  the  farm.  Subsequently  to  that  date,  Mr.  Lloyd 
was  informed  of  the  amount  of  the  purchase  money 
(X500)  that  Mr.  Acheson  was  willing  to  give ;  but  ho 
still  persisted  in  his  refusal,  whereupon  the  tenant 
served  him  with  the  notice  of  his  intention  to  sell  of 
the  i2th  of  December.  On  the  13th  of  January,  1882, 
the  negociations  between  Mr.  Irwin  and  Mr.  Acheson 
culminated  in  an  agreement,  duly  executed,  in  which 
Mr.  Acheson  agreed  to  purchase  the  farm  for  £500, 
under  certain  conditions  unnecessary  to  set  out  for  the 
purpose  of  this  rcpcK-t.  This  agreement,  it  was  at  one 
stage  of  the  case  urged,  was  not  a  bonSjide  one,  but  it 
was  abandoned  by  the  landlord  during  the  progress  of 
the  ciise. 

Bird,  for  the  landlorJ. 
Kellif,  for  the  tenant. 

Mr.  BocHi.— The  portions  of  th«  Act  having  retereno* 
to  the  sale  of  tenaocisa  are  contained  in  section  1, 
wbioh  enacts :  "  the  tenant  for  the  time  being  of  every 
holding,  not  hereinafter  specially  exoepted  from  the 
provisiona  of  thia  Act,  may  sell  bis  tenancy  for  the  beat 


prioa  that  can  be  got  for  the  aaoM  aabject  to  the  follow- 
ing regnlations,  and  aabject  also  to  the  proviaions  oon- 
tained  in  ttiia  Act,  with  raspeet  to  the  aafa  of  a  tenanoy, 
aobjeet  to  atatntoty  oonditiona."  It  is  to  be  observed 
that  the  general  right  to  sell  for  the  best  price  that  can 
be  got  is  limited  by  this  section.  These  limitations,  ao 
far  aa  they  affeet  this  oaae,  are  aa  follows: — Hab-a.  8— 
"The  tenant  shall  give  the  praaoribed  notioe  to  bia 
landlord  of  his  intention  to  aall  his  tenanoy.  (3.)  On° 
reoaiving  sneh  notioe  the  landlord  may  purchase  the 
tenanoy  for  snoh  sum  as  may  be  agreed  upon,  or,  in  the 
event  of  diaagreament,  may  be  aaoaitaiDed  by  the  oonrt 
to  be  the  Irut  value  tbareot.  (4.)  Where  the  tenant  shall 
agree  to  sell  his  tenancy  to  some  other  person  than  the 
landlord,  be  ahall  npon  informing  the  landlord  of  the 
name  of  the  purohaaer  atate  in  writing  therewith  the 
oonaldaration  agreed  to  be  given  for  the  tenanoy.  (6.) 
If  the  tenant  fails  to  give  the  landlord  the  notioe  or  In. 
formation  required  by  the  foregoing  anb-sections,  the 
eourt  may,  if  it  think  fit,  and  that  tba  just  interesto  of 
the  landlord  ao  reqoirs,  declare  the  sale  to  be  void. 
(6.)  Where  the  tenanoy  is  sold  to  soma  other  person 
than  the  landlord,  the  landlord  may,  within  the  pre. 
Boribed  period,  refuse,  on  reasonable  groands,  to  accept 
the  pnrMiaaer  aa  tenant." 

Now,  it  appears  to  me  that  the  nnrestrieted  right  of 
sale^  given  by  the  earlier  olaoae  of  s.  1,  is  very  much  oat 
down  and  restricted  by  sab«.  8,  wbioh  direota  the  oonrt 
to  aaoertain  the  (rue  value.  A«  to  the  meaning  of  that 
phrase  I  shall  presently  revert.  Bat,  it  seems  to  me 
beyond  dispute  that,  when  the  landlord  has  invoked  the 
maohinery  of  the  court  to  fix  a  trae  valae,  it  is  not  open 
to  the  tenant  to  stop  this  proceeding  by  snoh  a  sale,  or 
notion  of  sale,  aa  was  attempted  in  thia  ease  on  the  18th 
of  January.  This  notioe  moat,  therefore,  be  dismissed, 
and  the  landlord's  notiee  of  the  24th  of  jannary,  1882, 
'to  set  aside  the  sale  most  be  granted,  and  we  hereby  set 
aside  the  sale  of  the  ISth  of  January,  and  declare  it 
void. 

It  is  now  necessary  to  say  what  tba  tme  value  is. 
This  is  pithily  and  clearly  laid  down  by  Sir  Edward 
Snllivan,  M.B.,  in  Adanu  v.  J>utueath  (16  Ir.  L.  T.  Rep, 
69),  where  he  says  : — "  The  right  of  sale  is  on  the  ex- 
press enactment  a  restricted  one,  the  landlord  ean 
intervene,  and  then  the  court  mast  fix  the  trae  value. 
This  value  cannot  be  the  market  value,  but  what, 
having  regard  to  the  interest  of  landlord  and  tenant 
respectively  nnder  this  code,  would  be  the  true  estimate 
of  prioa  between  them."  Such  being  the  case,  I  dis. 
regard  the  fact  of  Hr,  Irwin  having  beien  offered  £600 
by  Mr.  Acbeson.  Had  such  an  offer  been  an  extravagant 
one,  or  a  competition  price,  it  would  be  no  test  what- 
ever of  the  trae  value.  But,  it  must  be  observed  that 
it  waa  not  a  oompetition  price,  and  Mr.  Irwin  by  no 
means  pat  op  the  farm  to  the  highest  bidder.  I  make 
these  observations  lest  it  should  be  supposed  for  a 
minnte  that  I  fix  the  sum  of  £600  as  the  true  value 
because  Mr.  Acheson  offered  that  sum  for  it.  I  expressly 
repudiate  sach  a  test.  The  farm  has  been  visited  by  my 
colleagues,  we  have  beard  all  the  evidence,  and,  aa  a 
result,  I  have  little  hesitation  in  stating  my  belief  that, 
in  fixing  the  trae  value  of  this  very  convenient  and 
marketable  fann  at  £500,  we  have  by  no  means  set  too 
high  a  value  on  It.  The  trae  valae  of  the  farm  we  fix 
of  £000. 

Mr.  LvscH  oonoumd  in  the  jodgment,  bat  wished  to 
express  his  opinion  that  the  trae  valae  waa  what  a 
tenant  oonld  get  for  a  tenanoy  from  aftond.^  purchaser 
in  the  open  market,  at  which  price  the  landlord  had  a 
right  of  pre-emption.* 

Solicitor  for  landlord :  .1.  Tiedall. 
Solicitor  for  tenant :  J.  Burke. 


*  S«e  ATcd'-Mji  V.  CoJJitgton,  ni/t'xi.— (E.  N.  B.,  £</.] 
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Lyons  v.  Lord  Armathwaite. — Griffin  asd  Others  v.  Hickson. 


[L.C. 


(Before  John  Georok  MacCartht,  Esq.,  Solicitor.) 
Ltons  v.  Lord  Ormatrwaitb. 

Oct.  21,  1882 Land  Law  Act,  1881,  $.  8,  mh-s.  i— 

Improvements  made  hy  landlord— Tenant  only  partially 
compensated/or  expendUure  by  hun— Receipt  stating  money 
received  from  landlord  "in  full  diicharge  of  claims" — 
Rebuttal. 

In  order  to  come  within  sub-section  (4),  section  8,  of  the 
Land  Law  Act,  1881,  providing  that  an  application  to 
determine  a  fair  rent  may  be  disallowed  where  the  im- 
provements have  been  made  by  the  landlord,  it  must  appear 
that  inch  improvemen's  were  so  compU-tely,  and  not  merely 
partialiy,  made  by  the  landlord,  that  there  trould  be 
nothing  in  respect  of  which  the  tenant  would  be  entitled  lo 
compensation.  And  it  is  open  to  the  tenant  to  shoiv  that 
improvements  made  by  him  cost  an  amount  in  excess  of  the 
sum  allowed  to  him  therefor  by  the  landlord,  anl  to  claim 
the  benefit  thereof  to  tlial  extent,  notwillistanding  his  having 
given  a  receipt  admitting  that  tite  sum  so  allowed  by  Uie 
landlord  "  was  paid  pursuant  to  agreenteni  "  (contrary  to 
the  fact),  "  and  was  received  by  him  in  full  discharge  of  all 
claims  "  on  fool  of  said  improvements. 

Application  to  fix  a  fair  rent — The  circnmstanccs 
are  sufficiently  explained  in  the  j  udgment. 
Afr.  B.  (TC.  Ilorgan,  solicitor,  for  the  tenant. 
O'Reardon,  Q.C.,  contra. 

Mb.  HacCabthy. — Daniel  Lyons  holds  12-1  acres  near 
Listowel.  His  father,  who  was  his  predecessor  in  title, 
died  in  1876.  In  the  same  year  a  new  contract  of 
tenancy  was  entered  into  with  applicant,  and  the  rent 
was  increased  from  £56  to  £64.  Daring  the  father's 
ocoapanoy,  but  sabaeqaent  to  1863,  he  made  123  perches 
of  drains,  130  perches  of  dykes,  and  a  limekiln,  towards 
which  improTemeots  the  landlord  oontribnted  £7  8s., 
being  an  amonnt  obvionsly  less  than  their  coE>t.  Daring 
the  ooonpancy  of  the  present  tenant  he  bnllt  a  cattle 
store,  the  cost  of  which  he  estimates  at  £20,  and  re- 
claimed three  acres  at  an  estimated  cost  of  £24,  the 
landlord  making  certain  allowances,  which,  according 
to  the  evidence,  were  insafficient  to  cover  the  cost.  On 
the  occasion  of  each  allowance  being  made,  the  tenant 
signed  a  very  peculiar  form  of  receipt,  admitting  that 
the  snm  paid  by  him  "  was  paid  parsnant  to  agreement, 
and  that  the  amount  was  received  by  him  in  fall  dis- 
charge of  all  claims  for  said  work  and  any  other  improve- 
ments msde  by  him  on  said  farm  np  to  the  date  of  the 
receipt."  Ko  evidence  was  given  that  any  antecedent 
agreement  or  other  contract  had  in  fact  been  entered 
into.  Under  these  circamstanoes  it  was  contended  by 
connsel  for  the  landlord  that  the  case  shonld  be  dis- 
missed, pnrsnact  to  what  is  commonly  called  the 
"  Heneage  "  clanse.  The  cost  of  improvements  being  in 
excess  of  the  landlord's  oontribations,  it  is  evident 
that,  apart  from  the  special  question  of  the  receipts, 
the  case  would  not  oome  within  that  clause.  The 
receipts  are  evidence  of  the  actual  sums  which  passed 
ander  them,  but,  inasmuch  as  they  were  not  in  fact 
made  in  pursuance  of  an  antecedent  contract,  they  bind 
the  tenant  no  further.  He  is  entitled,  in  having  his 
rent  fixed,  to  get  the  benefit  of  any  improvements  he 
has  made  to  the  extent  to  which,  as  a  matter  of  fact, 
be  has  not  been  compensated.  The  Act  contemplates 
complete,  not  partial,  compensation.  A  receipt  not 
nnder  seal  is  no  estoppel.  It  can  be  questioned  between 
the  original  parties  in  like  manner  as  an  acceptor  of  a 
bill  of  exchange  can  plead  want  nf  consideration,  or  the 
owner  of  a  ship  can  question  the  accuracy  of  the  state- 
ment in  »  bill  of  laiding  against  the  shipper.    In  this 


case  it  is  perfectly  open  to  the  tenant  to  show  that  the 
improvements  specified  in  the  receipts  coat  more  than 
the  allowances  made  by  the  landlord ;  and  in  this,  and 
in  all  the  other  cases  that  tarn  on  the  same  point,  the 
tenants  have,  aooocdiog  to  the  evidanoe,  shown  it.  Hy 
ooUeagnes  and  the  official  vainer  oonsider  that  in  many 
oases  the  cost  has  been  over-estimated,  bat  that  never- 
theless the  eoBt  exceeded  the  allowanoe. 

A«  to  the  clause  in  the  receipt  stating  that  the  tenant 
has  accepted  the  specified  amonnt  in  discharge  of  all 
claims  up  to  its  date,  it  seems  to  me  that  whatever 
may  have  been  its  force  previons  to  the  Acts  of  ISTO 
and  1881,  it  is  wholly  inoperative  as  against  the  pltia 
provisions  of  their  acts.  Considered  aa  a  receipt  it  is 
liable  to  be  rebutted  by  evidenoe,  and  it  has  (mod  bo 
lebotted ;  considered  as  an  estoppel,  it  is  not  obligatory ; 
considered  as  «  oontract  it  is  void.  Under  all  these 
circumstances  of  the  case  we  consider  the  prsseats 
rents  of  the  several  tenants  too  high.  To  dismiss  the 
cases  nnder  the  "Heneage  "  clause  in  face  of  thesvidenoa 
would  be  absurd,  and  we  admit  the  tenants  to  the 
benefit  of  the  Act. 

Solicitor  for  the  tenant :  B,  O"  Conor  Horgan. 

Solicitor  for  the  landlord :  Francis  Creagh. 


Griffik  and  otukrs  i-.  Uicksox. 

Oct.  23,  1882 Tenant  holding  under  agreement /or 

lease — Landlord  refusing  to  grant  lease — Tenant  treated 
as  yearly  tenant,  and  fair  rent  fixed. 

A  Lan(ttord  persistently  refusing  to  perform  his  part  of 
a  parol  agreement  for  a  lease  for  eight  years,  wUl  not  be 
permitted  to  set  up  said  agreement,  so  practically  waived, 
as  a  bar  to  the  tenants  coming  in  to  claim,  as  yearly  tenants, 
the  benefits  of  the  Land-Law  (Ireland)  Act,  1881. 

Application  to  fix  fair  rent — The  facts  are  sufficiently 
cxplamed  in  tho  judgment, 

ifr.  B.  O'C.  Horgan,  solicitor,  for  the  tenants. 
Hickson,  Q.C.,  for  the  landlord. 

Mr.  M'Cabtbt. — The  learned  counsel  for  the  landlord 
called  upon  us  to  dismiss  all  the  applications  on  this  estate 
on  the  gronnds  that  the  tenants  held  ander  subsisting 
agreements  for  leases.  The  oiroumstancea  are  these  :— 
In  1852  the  tenants  got  leases  for  twenty  years.  These 
leases  expired  in  1873,  and  negotiations  tot  new  leases 
were  then  entered  into  between  the  agent  of  the  estate 
on  the  one  side  and  the  tenants  on  the  other.  A  verbal 
agreement  was  entered  into,  which,  having  regard  to  the 
reported  decision  in  Nun  v.  Fabian  (h.  B.  Ch.  Ap.  35), 
was  binding  if  the  parties  were  anthorised  to  make  it, 
and  if  it  had  not  been  sabsequently  waived.  The  term 
and  the  date  of  its  commencement  were  agreed  upon, 
increased  rent  was  agreed  upon,  and  such  increased  rent 
has  since  been  paid.  The  tenants  agreed  to  pay  a  half- 
year's  rent  as  seonrity  for  the  last  gale,  and  £2  eaoh  for 
the  costs  of  the  leases,  and  snoh  payments  were  made. 
Here,  then,  we  have  the  essentials  of  a  specific  agree- 
ment, and  a  part  performance  by  the  tenants  quite 
adequate  to  take  the  case  out  of  the  statute  of  frauds. 
But,  at  the  very  root  of  the  transaction,  there  lies  this 
difficulty — that  we  had  no  evidenoe  of  the  authority  of 
the  agent  to  enter  into  any  snob  contract  at  all.  A  mere 
agent  to  receive  rents  has  no  snoh  authority :  Piers  v. 
Sneid  (17  Beav.  151).  A  power  of  attorney  to  manage 
the  estate  might  have  authorised  him,  but  he  testified 
that  be  had  no  such  power  of  attorney.  Shortly  after 
the  agreement  wai  entered  into,  the  tenants  applied  to 
sub-agent  for  their  leases,  bnt  they  were  refused ;  and 
the  tenants  have  since  been  treated  as  yearly  tenants. 
Now,  could  the  landlord,  who  has  persistently  refused 
to  grant  leases  to  those  tenants,  be  permitted  to  set  up 
this  agreement  for  a  lease  when  it  suits  him — could  bs 
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apply  to  the  Cbanoery  Diviaioii  ot  the  Hi^  Conrt  ot 
Joatioe  to  enforce  the  apeaifio  performanoe  thereof  r  It 
aeema  to  be  well  Battled  law  that  the  part  performanoe 
neoeseaiy  to  have  a  oontraot  enforoed  mast  be  a  part 
performanoe  by  the  party  seeking  relief  (Fry  on  Speeiflo 
Performanoe,  p.  956,  where  the  oases  on  this  point  are 
ooUeoted).  Here  we  have  no  performanoe  by  the  land- 
lord. On  the  oontrary,  we  have  a  series  of  refnaala  to 
.perform  his  part  of  the  agreement ;  and  I  do  not  think 
H  is  now  open  to  him  or  his  representatives  to  tarn 
round  after  nine  years  and  olaim  the  bene&t  of  a  oontraot 
which  had  been  thns  virtaally  and  praotloally  waived. 
It  is  not  on  light  gronnds  that  any  conrt  of  jastioe  shoald 
deny  to  the  tenantry  of  a  oonsiderable  eetate  the  rights 
to  which  prima  fade  the  statute  entitles  them.  I  deoline 
to  deny  these  rights  on  the  groaodB  stated,  and  I  admit 
the  tenants  to  the  benefit  of  the  Aot  [The  jadieial 
rent  was  then  fixed.] 

Solicitor  for  tenants:  JS.  ffC.  Horgan. 
Solicitor  for  landlord :  Thomas  F.  O'Conuell. 


COUNTY  COURT. 

Reported  by  W.  A.  Sargest,  Barrister-at-Law. 

(Before  G.  Waters,  Q.C.) 

COMHELL  t;.  SkEBAR. 

July  21,   1882 Fcur  rent — Written  agreement  for 

three  year$  for  grazing  and  depasturage — "  Temporary 
convenience  "— i.  $•  T.  Act,  1870,  s.  I5,suh-a.  4— X.  $•  T. 
Ad,  1881,  ss.  67,  58,  sub-ss.  3,  4,  6. 

By  an  agreement  of  letting,  the  tenant  was  to  Iwld 
66  acres  for  three  years,  for  grazing  and  depasturage ;  he 
was  to  reside  on  them,  and  might  till  4  acres ;  and  the 
laiuUord  was  to  pay  all  taxes,  and  the  tenant  to  give  up 
possession  at  the  end  of  the  term.  On  an  application  to 
determine  a  judicial  rent,  under  the  Land  Law  Act,  1881 : 


Held,  that  the  tenancy  came  within  the  Act,  not  being 
ej:cluded  as  for  a  "  temporary  depasturage,"  under  section 
58  (5),  nor  being  for  "  temporary  convenience "  under 
section  15,  sub-s.  4,  of  the  L.  §•  T.  Act,  1870. 

Application  to  determine  a  judicial  rent By  agree- 
ment dated  January,  1879,  the  landlord  agreed  to  let 
and  the  tenant  to  take  66  acres  of  certain  lands  for 
three'years  "  for  grazing  and  depasturage ; "  the  tenant 
was  to  reside  on  them,  and  might  till  4  acres;  the 
landlord  was  to  pay  all  taxes,  and  the  tenant  was  to 
give  up  possession  at  the  end  of  the  term. 

Mr.  M^Coy,  solicitor  for  the  landlord,  objected  that 
this  was  a  mere  dairy  agreement,  and  not  a  tenancy 
within  the  Act ;  being  merely  a  letting  for  a  temporary 
convenience  of  the  landlord  or  tenant. 

Sargent,  for  the  tenant,  relied  on  the  agreement  as  con- 
taining all  the  ordinary  words  of  an  agreement  for  the 
letting  of  land^ ;  and  contended  that,  to  be  outside  the 
Act,  It  should  have  home  on  its  face  a  mention  of  the 
"  temporary  convenience,"  under  the  Act  of  1870,  s. 
15,  sub-s.  4 ;  and  that  the  term  was  too  long  to  be  con- 
sidered a  "  temporary  depasturage  "  within  s.  58,  sub-s. 
6,  of  the  Act  of  1881.  He  distinguished  Mulligan  v. 
Adams,  8  Ir.  L.  Kep.  132  ;  and  submitted  that  the  poor 
law  valuation  and  express  words  of  the  agreement  as 
to  residence  took  the  case  out  of  s.  58,  sub-ss.  3,  4,  of 
Act  of  1881.  And  he  further  relied  on  the  definitions 
in  8.  57  of  "  contract  of  tenancy,"  "  present  tenant," 
and  "  holcUng." 

The  7cD0B,  after  consideration,  held  (hat  the  agree- 
ment came  within  the  provisions  of  the  Aot,  and  fixed 
a  fair  rent.* 

Solicitor  for  tenant :  /.  G.  Strange. 
Solicitor  for  landlord :  A.  M^Cog. 

•  See  fiffi  (spp.)  v.  M*Keinm  (resik),  16  Ir.  h.  T.  Rep.  .99.— 
[R  .N.  B.,  Ed.l 


l>rint«l  »n<l  Published  by  the  Pr«i>rietor,  Joux  Falconec,  M  i;pp*r  Sarkvlllo-etreet,  DnbUn. 
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PUBLIC    GENERAL    STATUTES, 

45*  &  46°  VICTORI-<E  (1882), 

(1^^  The  important  Statutes  only  an  set  out  at  Length^ 


Cap.  I. 

An  Act  to  apply  the  sum  of  Three  hundred  and 
thirteen  thousand  two  hundred  and  seventy 
pounds  out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight  hundred  and 
eighty-two.  [13M  Mar<^  1882.] 


Cap.  n. 

An   Act  to   authorise   the   use   of   Beply  Post 
Cards.  [13rt  March  1882.] 

WHEREAS  the  Post  Office  Act,  187^1,  anthoriaed  the 
Treasury  from  time  to  time  by  warraiit  to  ^z  the  rates 
of  postage  to  be  charged  by  or  under  the  authority  of 
the  Postmaster- General  in  respect  (among  other  postal 
packets)  of  post  cards,  conveyea  or  delivered  for 
conveyance  by  post,  whether  in  the  United  Kingdom 
or  elaewhcffe,  subject  to  the  proviso  (among  o^ers) 
that  the  hishest  rate  for  an  inland  post  card  shall  not 
exceed  one  naif-penny : 

And  whereas  it  is  proposed  to  issue  sqch  reply  post 
cards  as  herein-after  mentioned,  and  doubts  have  arisen 
as  to  the  power  to  issne  the  same,  and  it  is  expedient 
to  remove  snoh  doubts  i 

Be  it  therefore  enacted,  by  the  Queen's  most  ExoeI< 
lent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Smritnal  and  Temporal,  and  Commons,  in  this 
present  Parliament  assemoled,  and  by  the  authority  of 
the  same,  as  follows  i 

Short  tHia.  1.  This  Act  may  be  cited  as  the  Post 

Office  (Reply  Post  Cards)  Act,  1882,  and  this  Act  may 
be  cited  together  with  the  Post  Office  (Daties)  Acts, 
1840  to  1875,  as  the  Post  Office  (Duties)  Acts,  1840 
to  1882. 

Act*  not  to  2,  Notlung  in  the  Poet  Office  (Duties) 

Acts,  1840  to  1 875,  or  any  of  them,  shall 
be  deemed  to  prevent  the  issue  of  a  reply 
post  card,  or  the  fixing  of  a  rate  of 
postage  for  a  reply  post  card  not  exoe^ing  double  the 
rate  wiarged  for  an  ordinary  post  card. 

A  "  reply  post  card "  means  a  post  card  of  such  a 
character  toat  the  person  receiving  the  same  through 
the  post  may  without  further  payment  again  transmit 
the  same  or  a  part  thereof  through  the  post. 

A  reply  post  card  or  any  part  thereof  which  may  be 
agtun  transmitted  thronsh  the  post  without  further 
payment  shall  be  deemed  to  be  a  postal  packet  within 
the  meaning  of  the  above-mentioned  Actsi 


of  reply 
post  ouda 


Cap.  in. 

An  Act  to  amend  the  Law  relating  to  the  use  of 
Gunpowder  in  Slate  Mines. 

[29(A  March  1882.] 

Cap.  IV. 

An  Act  to  apply  certain  sums  out  of  the  Con- 
solidated Fund  to  the  service  of  the  years  ending- 
on  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  eighty-ione,  one  thousand 
eight  hundred  and  eighty-two,  and  one  thousand, 
eight  hundred  and  eighty-three. 

[29tA  March  1883.] 


Cap.  V. 

An  Act  to  enable  Her  Majesty  to  provide  for  the 
Establishment  of  His  Royal  Highness  the  Duke 
of  Albany  and  Her  Serene  Highness  Princess 
Helen  Fredei-ica  Augusta  of  Waldeck  and 
Fyrmont,  and  to  settie  an  Annuity  on  Her 
Serene  Highness.  [21s(  April  1882.] 

Cap.  VI. 

An  Act  to  amend  the  law  in  regard  to  House- 
holders under  the  General  Police  and  Improve- 
ment Acts  in  Scotland.  [SSfA  AprU  1882.] 

Cap.  Vn. 

An  Act  to  provide,  during,  twelve  months,  for  the 
Discipline  and  Regulation  of  the  Army. 

[28(A  April  1882.] 

Cap.  Vm. 

An  Ajst  to  apply  the  sam  of  nine  million  two 
hundred  and  eighty-two  thousand  four  hundred 
and  thirty-five  pounds  out  of  the  Consolidated 
Fund  to  the  service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand  eight 
hundred  and  eighty-three.        [19fA  May  1882.] 
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.    Cap.  rx. 
An  Act  to  amend  the  Documentary  Evidence  Act, 

1868,  and  other  enactments  relating  to  the  eyi* 

dence  of  documents  hj  meana  of  copies  printed 

bv  the  Government  Printers. 

[19M  June  1882.] 
31 A  8S  Vict  WHEREAS  by  the  Dooumentary  Evi- 
m^'m  viot  dence  Act,  1868,  and  enaotmentii  applying 
c.  7B.  >  83.  that  Act,  divers  proclamations,  orders, 

o,'7*^«l°*"  regulations,  rules,  and  other  documents 
34  A  SA  viot.  may  be  proved  by  the  production  of  copies 
40  a'^i  viot  thereof  purporting  to  be  printed  by  the 
c  n.  a.  «i.  Grovemment  Printer,  and  the  Govern^ 

40  A  41  Viot  ment  Printer  is  thereby  defined  to  mean 
c  63.  a.  M.  g^j  include  the  Printer  to  Her  Majesty : 

And  whereas  divers  other  enactments  provide  that 
copies  of  Acts  of  Parliament,  regulations,  warrants, 
drcnlars,  gazettes,  and  other  documents  shall  be  ad- 
missible in  evidence  if  purporting  to  be  printed  by  the 
Government  Printer,  or  the  (Queen's  Printer,   or  a 

Srinter  authorised  by  Her  Majesty,  or  otherwise  under 
iie  authonty  of  Her  Majesty : 
And  whereas  it  is  exj^ient  to  make  farther  provi- 
sion respecting  the  printing  of  the  copies  aforesaid : 

Be  it  thererore  enacted,  &c.. 
Short  tuie.  1.  This  Act  may  be  cited  as  the  Docu- 

mentary Evidence  Act,.1882< 

DociiMii**  2.  Where    any    enaotmentj   whether 

•^rintawienaa  passed  before  or  afler  the  passing  of  this 
of  Butionery  Act,  provides  that  a  copy  of  any  Act  of 
Oiito^jw^aUo  Parliament,  proclamation,  order,  regu- 
lation, rule,  warrant,  circular,  list,  gazette, 
or  document  shall  be  conclusive  evidence,  or  be  evidence, 
or  have  any  other  effect,  when  purporting  to  be  printed 
by  the  Goverhment  Printer,  or  the  Queen's  Printer,  or 
a  printer  authorised  bjr  Her  Majesty,  or  otherwise  under 
Her  Majesty's  authority,  whatever  may  be  the  precise 
expression  used,  such  copy  shall  also  be  conclusive 
evidence,  or  evidence,  or  have  the  sud  effect  (as  the 
<iase  may  be)  if  it  purports  to  be  printed  under  the 
superintendence  or  autiiority  of  Her  Majesty's  Sta- 
tionery Office. 

^^|*«*  3.  If  any  person  prints  any  copy  of 

'"**'■'■  ■  any  Act,  proclamation,  order,  regulation, 

royal  warrant,  circnlar,  list,  gazette,  or  document  which 
falsely  purports  to  have  been  printed  under  the  super- 
intendence or  authority  of  Her  Majesty's  Stationery 
Office,  or  tenders  in  evidence  any  copy  which  falsely 
purports  to  have  been  printed  as  aforesaid,  knowing 
that  the  same  was  not  so  printed,  he  shall  be  gnilty  of 
felony,  and  shall,  on  conviction,  be  liable  to  penal  ser- 
vitude for  a  term  not  exceeding  seven  years,  or  to  be 
imprisoned  for  a  term  not  exceeding  two  years,  with  or 
'Without  hard  labour. 

AppUoation  of  4.  jhe  Documentary  Evidence  Act, 
Act  to  ireum.  ^  ggg^  ^  amended  by  this  Act,  shall  apply 
to  piodamatioiM,  orders,  and  regulations  issued  by  the 
hord  Uentenant  or  other  chief  governor  or  govemora 
of  Ireland,  either  alone  or  acting  with  the  advice  of  the 
Fri^  Council  in  Ireland,  as  fully  as  it  applies  to 

Sroclamations,  orders,  and  regulations  issued  by  Her 
fajesty. 

ia  the  same  Act,  the  term  "  the  Privy  Council "  shall 
ibclnde  the  Privy  Council  in  Ireland,  or  any  oommittee 
thereo£ 

In  the  same  Act,  and  in  this  Act,  the  term  "the 
'>  Gfovemment  Printer  "  shall  include  any  printer  to  Her 
Majesty  in  Ireland  and  any  printer  printing  in  Ireland 
under  uie  superintendence  or  authority  of  Her  Majesty's 
Stationery  Office. 


Cap.  X. 
An  Act  for  making  provision  for  facilitating  the 
Manoeuvres  of  Troops  to  b«  assembled  during 
the  present  Summer.  [19(A  June  1882.] 

Cap.  XI, 

An  Act  to  amend  the  Public  Health  (Scotland) 
Act,  1 867.  [19rt  June  1882.J 

Cap.  XII. 

An  Act  to  amend  the  Law  relating  to  the  appli- 
cation of  moneys  arising  from  the  sale  of  Militia 
Storehouses.  [IM  June  1882.] 

Cap.  Xni. 

An  Act  for  the  Improvement  of  Arklow  Harbour. 

[I9th  June  1882.] 

Cap.  XIV. 
An  Act  to  oonfer  further  powers  upon  the  Metro- 
politan Board  of  Works  with  respect  to  Streets 
and  Buildings  in  the  Metropolis. 

Il9th  June  1882.] 


Cap.  XV. 

An  Act  to  provide  for  the  better  application  of 
Moneys  paid  by  way  of  Compensation  for  the 
compulsory  acquisition  of  Common  Lands  and 
extinguishment  of  Rights  of  Common. 

[19th  June  1882.] 


Cap.  XVI. 
An  Act  to  amend  the  Irish  Beprodactive  Loan 
Fund  Act,  1874.  [1 9th  June  1882.] 

WHEREAS  under  the  provinons  of  an  Aet  of  Parlia- 
ment passed  in  the  session  of  the  thirty-seventh  and 
thirty-eighth  years  of  the  reign  of  Her  present  Majesty, 
chapter  eighty-six,  iatituled  "The  Irish  Beprodnctive 
"  Loan  Fund  Act,  1874,"  loans  have  been  made  for  fishing 
purposes  which  have  proved  to  be  of  great  public  utility 
and  of  important  benefit  to  the  poorer  classes  of  fisher- 
men in  certain  counties  in  Ireland ;  and  it  is  expedient 
for  the  still  further  encouragement  and  promotion  of 
the  Fisheries  that  the  provisions 'of  said  Act  should  be 
amended : 
Be  it  therefore  enacted,  &c,       .      . 

BbortutisofAet  I.  This  Act  may  be  oited  for  all  pur- 
poses as  the  Irish  Reproductive  Loan  f'und  Amend- 
ment Act,  1882. 

R«iM*i  of  oiaiM  8.  The  second  and  third  clauses  of  the 
w&MViSt*'  fifth  section  of  the  Act  thirty-seventh 
e.  8».  and  thirty-eighth  Victoria,  chapter  eighty- 

six,  which  limit  the  amount  of  loans  to  be  made  in 
any  one  year  to  a  oertam  proportion  of  the  fund 
standing  to  the  credit  of  the  county  in  which  such 
loans  are  mad^  are  hereby  repealed;  and  it  shall  be 
lawful  for  the  Commissioners,  under  the  said  Act,  to 
advance,  by  way  of  loan,  such  amount,  not  exceeding 
in  the  whole  the  amount  standing  to  the  credit  of  each 
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coun^  in  anjr  year,  as  the  Inspectors  of  Irish  Fisheries 
ina^  from  time  to  time  recommend,  subject  to  the  pro- 
visions of  the  said  Act  and  the  rules  made  thereunder 
by  the  Lord  Lieutenant. 

^"^J^^^*  3-  In  addition  to^  «ny  n^les  heretofore 
Ruka  rale*  for  made  the  Lord  Lieutenant  in  Council 
nvpijr  of  bcMti  may  make  such  further  rules  as  mt^r  seem 
boinmnb) lim  expedient  to  enable  the  Inspectors  of 
odnom;.  Jjish  Fisheries  ^  supply,  in  cases  where 

thOT  may  deem  it  expedient,  to  persons  obtaining  loans 
under  the  said  Act  and  this  Act,  boats  or  fishing-gedr 
in  lieu  of  money;  and  on  the  certificate  of  the  Inspec- 
tors that  such  boats  and  gear  have  been  supplied  the 
Commissioners  may  pay  for  such  boats  aqd  gear  instead 
of  paying  the  money  to  the  borrov^rs,  which  shall  be 
as  enectdally  binding  on  the  borrowers,  so  far  as  the 
liabilities  or  secnrities  they  may  have  entered  into  with 
the  Comnlissioners  shall  extend,  as  if  such  borrowers 
had  received  the  actual  v^Iue  of  such  securities  in  moi^ey 
instead  of  bo4t8  ^nd  gear, 

StJTK^LuT  4-  All  moneys  of  whaterer  amount,  and 
powan  at  whatever  time  they  may  have  accrued, 

due  to  the  Commissioners  on  accoi^nt  of 
loans  made  by  them  under  the  said  recited  Act  ox  this 
Act,  inolnding  any  costs  and  charges  in  respect  of  such 
loans  or  the  recovery  thereof,  mav  be  recoTwed  before 
the  justices  in  petty  sessions,  in  the  manner  prescribed 
by  U>e  Act  of  the  twenty iseoond  year  of  the  reigu  of 
Her  present  Majesty,  cliapter  fourteen,  and  any  Acts 
amending  it 

The  power  given  by  this  section  shall  be  deemed  to 
be  in  addition  to  and  not  in  derogation  of  any  other 
powers  to  which  the  Conimisaioners  may  be  entitled  at 
common  law  or  in  equity  of  recovering  any  moneys  dqe 
to  them,  and  the  CommissioneiB  may  ^se  any  audi 
powers  accordingly. 

oertiiioate  o(  5.  ^  certificate,  purporting  to  be  under 

the  seal  of  the  Commissioners  and  to  be 
signed  by  one  of  them,  stating  the  amount  due  to  tbe 
Commissionos  from  any  person  in  respect  of  any  loan 
made  to  him  under  the  said  recited  Act  or  this  Act, 
together  with  interest  thereon,  and  any  oosts  and  charges 
in  respect  of  snch  loans  or  the  recovery  thereof,  shall, 
until  the  contra]^  is  proved,  be  evidence  of  the  amount 
due  and  of  the  liability  of  the  j^rty  therein  named  to 
pay  the  same;  and  it  snail  be  sufficient,  notvrithstanding 
any  mle,  order,  or  form  of  procedure  in  any  oourt 
whatsoever,  if  such  certificate  be  produced  to  the  oourt 
before  which  jmteeedinga  are  ii^titnted  for  the  recovery 
of  any  such  snm  by  any  person  delegated  by  the  qaid 
Commissioners,  or  any  one  of  them,  to  produce  sudf 
oertifloate. 

TwAotatobe  6.  This  Act  and  the  said  i«cited  Ac* 
^^       "  "^  may  be  read  and  construed  as  one  Act. 

Cap.  XVn. 
An  Aet  for  the  transfer  of  Property  in  Irelsmd 
held  for  the  Service  of  Her  Sfojesty's  Cpstoms 
and  of  the  Inland  Bevenue  to  the  Oommis- 
sioners  of  Public  Works  in  Ireland;  and  for 
other  purposes  relating  thereto. 

[8rd  July  1882.] 

I   I..J       III     I mil     I     I.    I  )  » 

Cap.  XVm. 

An  Act  to  regulate  the  procedure  of  School  Boards 
in  Scotiand  in  the  dismissal  of  Teachers. 

[ird  JuU,  1882.] 


SSASSYlot. 

C.41. 


Cap.  XIX, 

An  Act  to  4men4  th^  law  relating  to  the  inter< 
ment  of  any  person  found  felo  de  se. 

{Sr4  July  1882.] 

Cap.  XS;. 

An  Act  to  amend  the  Poor  I(ate  Assessment  and 
Collection  Act,  1869.  [Srd  July  1882.] 

BE  it  enacted,  ^c.,      ..... 
Skorttiti*.  I.  This  Act  shall  be  called  the  Poor 

Rate  Assessment  and  Collection  Act,  1869,  Amend- 
ment Act,  1888. 

i'!'?'5r5»?"««<  %  Th«»  Act  and  the  Poor  Rate  As- 
sessment and  Collection  Act,  1889,  as 
amended,  shall  be  read  as  one  Act. 
Pkyment  of  ntea  J.  The  provisions  of  the  sixteenth  sec- 
cJpWhSSJ;-  tion  of  the  Poor  Rate  Assessment  and 
porttonatato  Collection  Aot,  1869,  so  iar  as  regards 
rime  of  <*ijcnp»-  jjjg  payment  of  rates  by  an  outgoing 
occupier,  shall  extend  and  apply  to  any 
oi4tgoing  occupier  assessed  in  the  rate,  and  such  out- 
going occupier  sl^all  only  be  liable  to  pay  so  much  of 
the  rate  as  shall  be  proportionate  to  the  time  of  his 
occupation  within  the  period  for  which  the  rate  was 
made,  notwithstanding  ne  may  not  be  succeeded  in  his 
occupation  by  an  incoming  tenant, 
PubUMtion  of  4.  In  a  parish  in  which  there  is  no 
par'^  c^rch.  ehuTch  or  chapel  of  the  parish,  a  poor 
rate,  whether  made  before  or  after  the 
pasdng  of  this  Act,  shall  be  deemed  to  bare  been  duly 
published  if,  within  fourteen  dtyrs  after  the  making  of 
the  rate,  notice  thereof  has  i))eei\  given  hy  affixing  such 
notioe  in  some  public  and  oontgucuooB  place  or  fitua- 
tipii  in  the  parisn. 


Cap.  XXI. 
An  Act  to  amend  the  Places  of  Worship  Sites 
Act,  1873.  [I2tk  July  1882.] 

Cap.  XXn, 

An  Act  (o  make  better  provision  for  Inquiries  with 
regard  to  Boiler  Explosions. 

[12t4JWj^l882.] 

WHEREAS  sp«(usl  provision  has  been  made  by  law 
for  making  inquiry  into  the  causes  and  circumstances 
of  boiler  explosions  on  board  ships  aqd  on  railways, 
and  it  u  expedient  that  like  provision  be  made  lor 
making  inquiries  with  retpeot  to  boiler  explosions  in 
other  cases : 

Be  it  therefore  enacted,  4fc., 
sbarttma.  1,  This  A«t  may  be  cated  as  the  Boiler 

Sxpkwions  Art,  1869. 

Exteotot  Aot  2.  This  Act  shall  extend  to  the  whole 
of  the  United  Kingdom. 

iDtarprauttoa         «.  In  this  Act  the  term  "bmler"  means 
^"^"^  tnj  closed  vessel  used  for  geaearating 

steam,  or  for  heating  water,  or  for  heating  other  liquids, 
or  into  which  steam  is  admitted  for  heating,  steaming, 
boiling,  or  other  similar  purposes. 

The  term  "court  of  sommary  jurisdiction"  means 
any  justices  of  the  peace,  metropolitan  police  ma^trate, 
stipendiary  magistrate,  sheriff,  sheriff  substitute,  or  other 
magistrate  or  officer,  by  whatever  name  called^  who  is 
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capable  of  exercising  jurisdiction  in  summary  proceed- 
ings for  the  recovery  of  penalties. 
Application  of  4.  This  Act  shall  not  apply  to  any 
boiler  used  exclusively  for  domestic  pur- 
poses, or  to  any  boiler  used  in  the  service  of  Her 
Majesty,  or  to  any  boiler  on  board  a  steamship  having 
a  certificate  from  the  Board  of  Trade,  or  to  any  boiler 
explosion  into  which  an  inquiry  may  be  held  under  the 
provisions  of  the  Coal  Mines  Regulation 
Act,  1872,  and  the  Metalliferous  Mines 
Regulation  Act,  1872,  or  either  of  them. 
5.  (1.)  On  the  occurrence  of  an  explo- 
sion from  any  boiler  to  which  this  Act  ap- 
plies, notice  thereof  shall,  within  twenty- 
four  hours  thereafter,  be  sent  to  the  Board  of  Trade  by 
the  owner  or  user,  or  by  .the  person  acting  on  behalf  of 
the  owner  or  jiser. 

(2.)  The  notice  shall  state  t^e  precise  locality  as  well 
as  the  day  and  hour  of  the  explosion,  the  number  of 
persons  injured  or  killed,  in  addition  to  the  purposes 
for  which  the  boiler  was  used,  and,  generally,  the  part 
of  the  boiler  that  failed,  and  the  extent  of  the  failure, 
and  such  other  particulars,  if  any,  as  the  Board  of 
Trade  by  notice  inserted  in  the  London  Gazette  may 
require,  and  shall  be  in  the  form  printed  in  the  schedule 
to  this  Act,  or  in  such  other  form  as  the  Board  of  Trade 
may  from  time  to  time  approve  for  the  purpose. 

(3.)  K  default  is  made  m  complying  with  the  require- 
ments of  this  section,  the  person  in  default  shall,  on 
summary  conviction,  be  liable  to  a  fine  not  exceeding 
twenty  pounds. 

^owOTfor  Board  6.  (1.)  On  receiving  noUce  of  a  boiler 
diiwt  Inquiry  explosioQ  the  Board  of  Trade  may,  if  it 
u  to  boiler  thinks  fit,  appoint  one  or  more  competent 

•xploilon.  jjjjj  independent  engineer  or  engineers, 

practically  conversant  with  the  manufacture  and  work- 
ing of  boilers,  to  make  a  preliminary  inquiry  with 
respect  to  the  explosion,  and  the  persons  so  appointed 
shall  have  the  powers  confeired  on  the  court  by  sub- 
section (4)  of  this  sectioni.  If  it  appears  to  the  Board 
of  Trade,  either  upon  or  without  such  preliminary  in- 
quiry, that  a  formal  investigation  of  the  causes  and 
circumstances  attending  the  explosion  is  expedient,  the 
Board  of  Trade  may  direct  a  formal  investigation  to  be 
held ;  and  with  respect  to  such  investigation  the  follow- 
ing provisions  shall  have  effect : 

(2.)  Formal  investigations  of  boiler  explosions  shaU 
be  made  at  or  near  the  place  Qf  such  explosion  by  a 
court  consisting  of  not  less  than  two  commissipners 
appointed  by  the  Board  of  Trade,  of  whom  one  at  least 
shall  be  a  competent  and  practical  engineer  specially 
conversant  with  th^  manufacture  and  working  of  steam 
boilers,  and  one  a  competent  lawyer.  The  court  shall  be 
presided  over  by  one  of  the  commissioners,  the  selection 
being  made  by  the  Board  of  Trade. 

(3.)  Any  such  formal  investigation  shall  be  held  in 
open  court,  in  such  manner,  and  under  such  conditions, 
as  the  commissioners  ma^  think  most  effectual  for  ascer- 
taining the  causes  and  circumstances  of  the  explosion, 
and  for  enabling  them  to  make  the  report  herein-after 
mentioned  in  this  section. 

(4.)_  The  court  shall  have,  for  the  purpose  of  its 
investigations,  all  the  powers  of  a  court  of  summary 
jurisdiction  when  acting  as  a  court  in  the  exercise  of  its 
ordinary  jurisdiction,  and  shall  in  addition  have  the 
following  powers ;  viz., 

(a.)  The  court,  or  any  one  appointed  by  it,  may  enter 
and  inspect  any  place  or  building,  the  entry  or 
inspection  whereof  appears  to  the  court  requisite 
for  the  said  purpose : 

(6.)  It  may  by  summons  under  its  hand  require  the 
attendance  of  all  such  persons  as  it  thinks  fit  to 


call  before  it,  and  examine  for  the  said  purpose, 
and  may  for  such  purpose  require  answers  or 
returns  to  such  inquiries  as  it  thinks  fit  to 
make: 
(c.)  It  may  require  and  enforce  the  production  of 
all  books,  papers,  and  documents  which  it  con- 
nders  important  for  the  said  purpose : 
(d.)  It  may  administer  an  oath,  and  require  any 
persop  examined  to  make  and  sign  a  declaration 
of  the  truth  .of  the  statements  made  by  him  in 
his  examination ; 
(e.)  Every  person  so  summoned,  not  being  the  owner 
or  user  of  t;he  boiler,  or  in  the  service  or  employ- 
ment of  the  owner  or  user,  or  in  any  way  cone 
oected  with  the  working  or  management  of  the 
boiler,  shall  be  allowed  by  the  Board  of  Trad- 
sueh  expenses  as  would  be  allowed  to  a  witness 
attending  on  subpoena  before  a  court  of  record, 
and  in  Scotland  to  a  witness  attending  a  criminal 
trial  by  jury  in  the  sheriff  court ;  and  in  case  of 
dispute  as  to  the  amount  to  be  allowed,  the  same 
shall  be  referred  "by  the  court  to  a  master  of  one 
of  the  superior  courts,  and  in  Scotland  to  the 
auditor  01  the  Court  of  Session,  who,  on  request 
under  the  hands  of  the  members  of  the  court, 
shall  ascertain  and  certify  the  proper  amount  of 
such  expenses. 
(5.)  The  court  maldne  a  formal  investigation  with 
respect  to  any  boiler  explosion,  shall  present  a  full  and 
clear  report  to  the  Board  of  Trade,  stating  the  causes 
of  the  explosion,  and  all  the  circumstances  attending 
the  same,  with  the  evidence,  adding  thereto  any  obser- 
vations thereon,  or  on  the  evidence,  or  on  any  matters 
arising  out  of  the  investigation  which  they  think  right 
to  me^e,  and  the  Board  of  Trade  shall  cause  every  such 
retort  to  be  made  public  in  such  manner  as  it  thinka 
fit.    When  no  formal  investigation  is  held,  the  report 
presented  to  the  Board  of  Trade  by  the  engineer  making 
a  preliminary  inquiry  with  respect  to  a  boiler  explosion 
shall  be  made  piiolic  in  such  manner  as  the  Board  of 
Trade  thinks  fit. 
A«  to  coiti  ux)        7.  The  conrt  may  order  the  costs  and 

expenses  of  ^  "^i*    • 

inqoiiy.  expenses    of  a  preliminary  mquiry  or 

formal  investigation  or  any  part  thereof^ 
including  therein  the  remuneration  of  persons  holding 
such  inquiry  or  investigation,  to  be  paid  by  any  person 
summoned  before  it,  or  by  the  Board  of  Trade;  and 
such  order  shall,  on  the  application  of  any  party  entitled 
to  the  benefit  of  the  same,  be  enforced  by  any  court  of 
summary  jurisdiction  as  if  such  costs  and  expenses  were 
a  penalty  imposed  by  such  court. 

The  Board  of  Trade  may,  if  they  think  fit,  pay  to  the 
persons  holding  any  inquiry  or  investigation  under  this 
Act  such  remuneration  as  Uiey  may  with  the  oonaent  of 
the  Treasury  appoint, 

.  If  and  so  far  as  not  otherwise  provided  for,  all  costs 
and  expenses  incurred  by  the  Board  of  Trade,  including 
any  remuneration  paid  under  this  section,  and  any  costs 
and  expenses  ordex^d  by  the  conrt  to  bis  paid  by  the 
Board  of  Trade,  shall  be  paid  out  of  moneys  to  be  pro- 
vided by  Parliament. 

Baoorerjol 


8.  Any  fine  payable  under  this  Act 
shall  be  recoverable  in  England  in  the 
*^  *  **  Vict.  manner  provided  by  the  Summary  Juiis- 
"*  diction  Acts,  in  Scotland  in  the  manner 

*•  *  **  ^''*'  provided  by  the  Summary  Jurisdiction 
"     •  Acts,  1864  and  1881,  and  of  any  Act  or 

Acts  amending  the  same,  and  in  Ireland  within  the 
police  district  of  Dublin  metropolis,  in  accordance  trith 
the  provisions  of  the  Acts  regulating  the  powers  and 
duties  of  justices  of  the  peace  for  such  district,  or  of 
the  police  of  such  district  elsewhere  in  Ireland  in 
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accordance  with  the  provisions  of  the  Petty  Sessions 
rireland)  Act,  1851  (14  &  15  Vict.,  c.  93),  and  any 
Act  amending  or  affecting  the  same. 


SCHEDULE. 

Report  of  Ezplobiok  of  a  BTaAM  Boilkb  to  be  sent  to 
the  BoiBD  of  TnAoiE  within  twenty-fonr  hoars  otter 
the  oooarrenoe  of  an  Ezplosiom. 

Set  Section  G. 
1.  Name  of  premisea  or  worka  on  which  the  holier 

exploded. 

3.  Addreaa  by  the  post. 

8.  Day  and  boor  of  explosion. 

4.  Number  of  persons  Killed. 
6.  N  amber  of  persons  injnred. 

6.  General  desoription  of  the  boiler. 

7.  Purposes  for  which  the  boiler  was  ased, 

8.  Fart  of  the  boiler  which  failed^  and  the  extent  of 
failnre  generally. 

9.  Pressnre  at  which  boiler  was  worked. 

10.  Name  and  address  of  any  society  or  association 
by  whom  the  boiler  was  last  iospeoted  or  insured. 
Signature  of  person  responsible  for  the 
aocoraoy  of  the  particulars  contained 
in  this  form. 

Address 
Date 


Cap.  XXni. 

An  Act  to  extend  the  Public  Health  Act,  1^75, 
to  the  making  of  Byelaws  for  Fruit  Pickers. 

[12M  July  1882.] 

Cap.  XXIV. 

An  Act   to  amend  the  Petty  Sessions  (Ireland) 

Act,  1861.  [12<A  July  1882.J 

BE  it  enacted,  &c.,      ..... 

]^5"*»  •'  „ .  1 .  In  the  Petty  Sessions  (Irdand)  Act, 
u5f  U^  "1851,  the  word  »  agent "  shall  include  the 
c  M.  father,  son,  husband,  wife,  or  brother  of 

the  complainant  or  defendant ;  provided  that  any  such 
person  be  thereunto  authorised  m  writing  by  the  com- 
plainant or  defendant  (as  the  case  may  be),  and  do 
receive  no  remuneration  therefor,  and  have  the  leave  of 
the  court  to  appear  and  be  heard,  and  that  the  court  is 
satisfied  that  such  complainant  or  defendant  is  from 
infirmity,  or  other  unavoidable  cause,  unable  to  appear. 
Sbort  iiua.  2.  This  Act  may  be  cited  as  the  Petty 

Sessions  (Ireland)  Act,  1882;  and  the  Petty  Sessions 
(Ireland)  Act,  1851,  and  this  Act  may  be  cited  together 
•a  the  Petty  Sessions  (Ireland)  Acts,  1851, 1882. 

Cap.  XXV. 

An  Act  for  the  prevention  of  Crime  in  Ireland. 

[12th  July  1882.] 

WHEREAS  by  reason  of  the  action  of  secret  societies 
and  combinations  for  illegal  purposes  in  Ireland  the 
operation  of  the  ordinary  law  has  become  insufficient 
for  the  repression  and  prevention  of  crime,  and  it  is  ex- 
pedient  to  make  further  provision  for  that  purpose: 
fie  it  therefore  enacted,  &c., 

PabtL 

Special  Coioiissioif. 

SES'cJartf""*'      '•  ^'*i  The  Lord  Lieutenant  may  from 
Ume  to  time  direct  a  commisso  u  or  com- 


missions to  be  issued  for  the  appointment  of  a  court  or 
courts  of  special  commissioners  for  the  trial  in  manner 
provided  by  this  Act  of  persons  committed  for  trial 
for  any  of  the  following  offences ;  that  is  to  say, 

(a.)  Treason  or  treason-felony  committed  after  the 
passing  of  this  Act ; 

(6.)  Murder  or  manslaughter } 

(c.)  Attempt  to  murder ; 

(d.)  Aggravated  crime  of  violence  against  the  person ; 

(e.)  Arson,  whether  by  common  law  or  by  statute ; 

C^.)  Attack  on  dwelling-house: 
and  whenever  it  appears  to  the  Lord  Ltetttenant  that 
in  the  case  of  any  person  committed  for  trial  for  any  of 
the  said  offences  a  just  and  impartial  trial  cannot  be 
had  according  to  the  ordinary  course  of  law,  the  Lord 
Lieutenant  may  by  warrant  assign  to  any  such  ooort  of 
Special  Commissioners  (in  this  Act  referred  to  as  a 
Special  Commission  court)  the  duty  of  nttine  at  the 
place  named  fa  the  warrant  and  of  there,  without  a 
jury,  hearing  and  determining,  according  to  law,  the 
charge  made  against  the  person  so  committed  for  trial 
and  named  in  the  warrant,  and  of  doing  theroa  what 
to  justice  appertains. 

(2.)  A  Special  Commission  court  shall  consist  of 
three  judges  of  the  Supreme  Court  of  Judicature  in 
Ireland  (other  than  the  Lord  Chancellor),  to  be  named 
in  such  commission,  and  they  shall  try  in  open  court, 
according  to  the  tenor  of  a  warrant  under  this  Act,  ail 
persons  named  in  the  warrant-  who  may  be  brought 
before  them  for  trial 

(3.)  The  evidence  taken  on''  a  trial  before  a  Special 
Commission  court,  and  the  reastms,  if  any,  given  by  the 
judges  in  delivering  judgment,  shall  be  taken  down  by 
a  shorthand  writer,  who  shall  be  sworn  to  take  the 
same  accurately  to  the  best  of  his  abiCty. 

it.)  A  person  tried  by  a  Special  Commission  court 
11  be  acquitted  unless  the  whole  court  concur  in  his 
conviction,  and  the  judges  of  the  said  court  shall  in  all 
cases  of  conviction  give  in  open  court  the  reasons  for 
such  oonvicUon. 

(5.)  Where  a  person  is  tried  by  a  Special  Commission 
court  he  shall,  ifacqukted  by  such  court,  be  entitled  to 
be  conveyed  free  of  eost  to  an^  place  he  selects  in  the 
county  in  which  he  was  committed  for  triaL 

(6.)  The  Lord  Lieutenant  shall  from  time  to  time 
provide  for  the  payment  of  the  reasonable  expenses  of 
witnesses,  and  in  the  case  of  poor  persons  charged 
with  treason,  treason  felonv,  or  murder,  for  the  pay- 
ment of  counsel  required  for  the  defence  of  a  person 
brought  for  trial  before  a  Special  Commission  court, 
and  certified  to  be  so  reqnirea  by  such  court. 

Provided  that  nothing  in  this  Act  shall  embower  a 
Special  Commission  oomrt  to  trr  s  person  for  any 
offence,  unless  a  judge  and  jwtj  in  Irdand  would,  but 
for  this  section,  havenad  jurisdiction  to  try  that  person 
for  the  said  offence. 

Appeal  from  2.  (I.)  Any  person  convicted  by   a 

mi^loi*^  Special  Commission  court  under  this  Act 
toConrtof  may,  subject   to   the  provisions  of  this 

Act,  appeal  either  against  the  conviction 
and  sentence  of  the  court,  or  against  the 
sentence  alone,  to  the  Court  of  Criminal  Appeal,  herein- 
after mentioned,  on  any  ground,  whether  of  law  or  of 
fact ;  and  the  Court  of  Criminal  Appeal  shall  (subject 
to  the  provisions  of  this  Act)  have  power  after  hearing 
the  appeal  to  confirm  the  conviction  and  sentence,  or  to 
enter  an  acquittal,  or  to  vary  the  conviction  or  sentence. 
Provided  that — 

(a.)  The  conviction  shall  not  be  varied  save  by  sub- 
stituting a  conviction  for  some  less  offence, 
for  which  the  Special  Commission  court  had 
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jurisdiction  on  tbe  trial  to  coovict  the  appel- 
lant; and 

(b.)  The  lentence  shall  not  be  increased. 

(2.)  The  oonTiction  and  sentence  as  oonfirmed  or 
▼aried  b^  the  Court  of  Criminal  Appeal  shall  have 
effect  as  if  it  were  tbe  oonTiction  and  sentence  of  the 
Special  Commission  court,  and  shall  be  deemed  to  be 
the  sentence  of  a  Special  Commission  court. 

(3.)  If  the  appellant  establishes  want  of  jurisdiction 
in  the  Special  Commission  court,  the  Court  of  Criminal 
Appeal  may  quash  the  proceedings. 

(4.)  The  Court  of  Criminal  Appeal  shall  have  for 
the  purpose  of  any  appeal  all  the  powws  aad  jnricdic'- 
tion  of  oie  Special  Commisaon  court. 

3.  (1.)  The  Court  of  Criminal  Appeal 
nnder  this  Act  shall  consist  of  the  judges 
of  the  Supreme  Court  of  Judicature  in 
Ireland  (with  the  exception  of  the  Lord 
Chancellor),  and  any  of  those  judges  not 
less  than  five  may  sit  and  exercise  the  powers  of  the 
court. 

Provided  that  a  jndg6  who  sat  in  the  Special  Com- 
mission court  shall  not  sit  in  the  Court  of  Criminal 
Appeal  on  any  a^eal  against  a  Conviction  or  sentence 
by  that  Special  Commission  court  to  which  he  was  a 
party. 

(3.)  The  determination  of  any  ajtpeal  sb<dl  be  ac- 
cording to  the  determination  of  &  majority  of  the  judges 
who  heard  tbe  appeal 

Part  XL 
Spbciak  Jubobs  and  Ymma. 
towrijmortiii  4.  (i.)  Where  the  trial  of  a  person 
'*'**■  charged  with  an  indictable  offence  would 
otherwise  have  been  had  by  a  jury  before  some  court 
not  being  a  court  of  general  or  quarter  sessions,  the 
Attorney  Gtoeral  for  Ireland,  or  tne  person  charged, 
may,  on  serving  the  prescribed  notice  in  the  prescnbed 
manner,  require  that  the  jury  shall  consist  entirely  of 
special  jurors,  and  the  j  ury  shall  consist  of  special  jurors 
accordingly.  Where  mote  persons  than  Cne  are  to  be 
tried  together  on  the  same  charge,  and  notioe  for  special 

Jurors  has  not  been  serKd  by  the  Attorney  G^eral, 
lut  has  beoi  served  by  some  and  not  all  of  suim  persons, 
the  jury  shall  consist  entirely  of  Apedal  jurors  or  not, 
laa  the  court  may  direct : 

Provided  that  a  trial  shall  not  be  impeached  on  any 
ground  connected  with  the  qualification  of  the  jurors  or 
Miy  of  them. 

(2.)  The  special  jmron  shall  be  taken  by  ballot  in 
manner  provided-  by  the  nineteenth  section  of  the 
M*4tTiet.  Juries  Procedure  (Ireland)  Act,  IS76, 
c7a  from   all    the    juvors   upon    the    panel 

returned  by  the  sheriff  from  the  special  jurors  book. 

(3.)  A  county  mentioned  in  the  first  column  of  tbe 
Second  Sdiedule  to  this  Act,  and  a  county  of  a  city  or 
4owtt  set  opposite  the  name  of  that  coanty  in  the  second 
«(dumn  of  the  said  •schedule,  shall  as  respects  special 
joroFs  be  deemed  to  be  contributory  counties ;  and  the 
•peoial  jurors  of  each  of  two  contributory  counties  shall 
4>e  lawful  jurors  for  the  trial  of  any  person  who  is  to  be 
tried  t»y  special  jurors  in  either  of  saoh  contributory 
counties  j  and,  whenever  a  (rial  requiring  spetdal  jurors 
nndor  this  Act  is  aboiM  to  take  place  in  any  one  of  two 
contributory  counties,  steps  ehall  be  dfdy  taken  by  the 
•heriff  of  each  of  the  said  counties  for  returning  to  the 
proper  officer  of  tbe  court  in  which  such  trial  is  held  the 
panel  of  the  special  jurors  of  his  county,  and  the  Hiecial 
jury  f(»  such  trial  mall  be  taken  by  ballot  accordingly 
from  all  the  jurors  upon  such  two  panels  indifferent^ ; 
and  the  sheriff  of  eacn  of  the  said  contributory  counties 


shall  deliver  to  the  proper  officer  of  the  court  the  cards 
for  such  ballot,  and  the  ballot  shall  be  taken  in  manner 
prorided  by  the  said  nineteenth  section  of  the  Joriei 
Procedure  (Ireland)  Act,  1876. 

The  expression  "  sheriff  "  in  this  section  includes  any 
officer  who  by  law  performs  the  duties  of  sheriff  in  re- 
lation to  the  return  of  jurors. 

Penmity  for  non-  5,  The  words  "  twenty  pounds  "  shall 
^Sui^  be  substituted  for  the  words  "for^ 
shillings  "  in  section  four  of  the  Jones 
Procedure  (Ireland)  Actj  1876,  in  the  case  of  special 
jurors. 

changBof  6.    (1.)   The   Attorney    General,  on 

venne.  making  application  to  the  High  Court  of 

Justice  or  a  judge  thereof  and  certifying  that  in  his 
opinion  it  is  ezp^ent  in  the  interests  of  justice  that  a 
person  awaiting  his  trial  for  an  indictable  offence  should 
be  tried  in  some  county  named  in  the  certificate  other 
than  the  county  in  which  he  would  otherwise  be  tried, 
shall  be  entitled  as  of  right  to  an  order  directing  such 
person  to  be  tried  in  the  county  named  in  the  certifi- 
cate ;  and,  if  such  order  is  made  before  any  indictment 
or  inquisition  has  been  found,  the  said  offence  may  be 
inquired  of  in  tbe  county  named  in  the  order  in  like 
manner  in  all  respects  as  if  it  had  been  committed  in 
that  county ;  and,  if  the  order  is  made  after  an  indict- 
ment or  inquisition  has  been  found,  the  indictment  or 
inquisition  shall  be  transmitted  to  the  court  of  assize 
for  the  county  named  in  the  order,  and  have  effect  as  if 
it  had  originally  been  duly  found  at  or  returned  to  that 
court ;  and,  in  ather  case,  the  offence  may  be  heard 
and  determined,  aad  the  person  charged  with  the  said 
offence  may  be  convicted  and  sentenced,  as  if  the 
offence  had  been  committed  in  the  county  named  in  the 
order,  but  the  sentence  of  the  court  shall  be  carried  into 
effect  as  if  such  person  had  been  tried  in  the  county  in 
which  he  would  have  been  tried  if  the  said  order  had 
not  been  made,  and  such  person  shall,  if  necessary,  be 
removed  accordingly,  in  pursuance  of  an  order  of  the 
court  made  for  the  purpose. 

(2.)  The  Lord  Lieutenant  shall  fnnn  time  to  tine 
provide  for  the  payment,  if  an  order  is  made  nnder  thia 
section  respecting  the  trial  of  any  person,  of  the  rea- 
sonable expenses  of  such  person  coming  to  the  place  at 
which,  in  pursuance  of  such  order,  he  is  to  be  tried  in 
any  case  where  he  was  admitted  to  bail,  and  also  of  the 
witnesses  required  for  the  defence  of  sudi  person,  and 
certified  by  the  court  before  whom  he  is  tried  to  be  so 
required. 

(3.)  Where  an  order  is  made  nnder  this  Act  direct- 
ing a  change  of  venue,  the  prescribed  Crown  solicitor, 
or  other  prescribed  officer  under  the  direction  of  the 
Attorney  General,  shall  provide,  where  necessary,  for 
i  advancing  money  for  enabling  the  person  to  be  tried 
and  the  witnesses  required  tor  the  defence  of  audi 
person  to  attend  the  triaL 

(4.)  For  the  purposes  of  this  section  the  expresnon 
"awaiting  his  trial"  means  committed  for  trial  or 
changed  with  any  indictable  offence  by  indictment  or 
inqmsition ;  and  "  court  of  assize "  includes  any  court 
Of  oyer  and  terminer  or  gaol  delivery. 


pabt  m. 

Otobhcxs  aoairst  TBis  Act. 
inUmidetiim.  7.  Every  person  who-*. 

Wrongfully  and  without  l^al  authority  uses  intimi- 
dation, or  incites  any  other  person  to  use  intimidation, 
(a.)  to  or  towards  any  person  or  persons  with  a  view 
to  cause  any  person  or  persons,  either  to  do  any 
act  which  such  person  or  persons  has  or  have  a 
legal  right  to  abstain  from  doing,  or  to  abstain 
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from  doing  anv  act  -which  such  person  or  persons 
has  or  have  a  legal  right  to  do ;  or 
(h.X  to  or  towards  any  person  or  persons  in  conse- 
quence, either  of  his  or  their  having  done  any 
act  wldch  he  or  they  had  a  legal  right  to  do,  or 
of  his  or  their  having  abstained  from'  doing  any 
act  which  he  or  they  had  a  legal  light  to  abstain 
from  doing, 
diall  be  guilty  ofaa  offence  against  this  Act 

In  this  Act  the  expressioD  '' iotiaaidation "  includes 
Any  word  spoken  or  act  done  in  order  to  and  calculated 
to  pot  any  pearson  in  fear  of  any  injury  or  danger  to 
biroteU^  or  to  any  snember  of  his  family,  or  to  any 
person  in  his  employment,  or  in  fear  of  any  injoiy  to  or 
loss  of  his  proportXi  bnainesa,  or  means  of  living. 

Riotaud other  8.  EveTy  persoH  who  in  a  prodaimed 
*^™**  district — 

(a.)  Takes  part  in  any  riot  or  onlawfnl  assembly ;  or 

(6.)  Within  nine  months  after  the  execution  of  any 

writ  of  possession  or  decree  for  possession  of  any 

house  or  land  takes  or  holds  forcible  possession 

of  such  house  or  land  or  any  part  thereof;  or 

(c.)  Commits  an  aggravated  act  of  violence  against 

the  person ;  or 
(d.)  Commits  an  assault  on  any  constable,  bailiff, 
process  server,  or  other  minister  of  the  law, 
while  in  the  execution  of  his  duty  or  in  conse- 
quence thereof, 
shall  be  guilty  of  an  offence  against  this  Act. 

■■>-        9.  Eveo^  person  who  knowingly — 

(a.)  Is  a  member  of  an  unlawful 

association  as  defined  by  this  Aet;  or 
(b.)  Takes  part  in  the  operations  of  an  nnhwfiil 

association  as  defined  by  this  Act,  or  of  any 

meeting  thereof^ 
shall  be  guilty  of  an  offence  agaiost  this  Act 
iDcgii  meetiagiL  10.  (1.)  The  Lord  Lieutenant  may 
from  time  to  time,  by  order  in  writing  of  which  public 
notice  shall  be  given  and  published  in  the  prescribed 
manner,  prohibit  any  meeting  which  he  has  reason  to 
believe  to  be  dangerous  to  the  public  peaoe  or  the 
public  safety.  A  copy  of  such  order  shall  be  forthwith 
served  in  the  prescribed  manner  if  iiossible  on  the  pro- 
moters of  such  meeting. 

(2.)  And,  in  case  such  meeting  be  so  prohibited,  two 
or  more  justices  of  the  peaoe  shall  attend  at  the  place 
where  they  have  reason  to  believe  such  meeting  is  to  be 
held,  and  one  or  more  of  such  justices  shall  in  the  pre- 
scribed form  and  manner  then  and  there  notify  aloud, 
to  the  persons  attending,  that  such  meeting  is  prohibited 
by  the  Lord  Lieutenant ;  and  in  case  any  of  the  persons 
BO  met  or  assembled  together  shall  not  disperse  forth- 
with within  a  reasonable  time,  each  of  such  persons 
thereupon  shall  be  guilty  of  an  offence  against  this 
Act;  so,  however,  that  the  term  of  imprisonment 
awarded  shall  not  exceed  three  months. 

(8.)  A  eop^  of  every  imeh  order  shall  be  laid  before 
Parliament  within  fourteen  days  after  the  day  on  which 
ench  order  was  made,  if  Parliament  be  then  sitting, 
and  if  not,  then  within  fourteen  days  after  the  next 
meeting  of  Parliament. 

tomi^^M°'  '  '•  (^'^  '"'  proclaimed  district,  if  a 
i^ar  fnqiteiaiu  |>er8oa  IS  out  of  liis  place  of  abode  at  any 
cireomatoDcat.  time  after  one  hour  later  than  sanset  and 
before  sunrise  under  circumstances  giving  rise  to  « 
reasonable  suspicion  of  a  criminal  intent,  any_ constable 
may  arrest  that  person  and  bring  him  forthwith  before 
the  nearest  available  justice  of  the  peace,  and  such 
justice,  after  inquiry  into  the  circumstances  of  the  case, 
may  ather  discbarge  him  or  take  the  necessary  steps,  bv 
committing  htm  to  prison  or  taking  reasonable  bail  witn 


two  sufficient  sureties  not  exceeding  fifly  pounds  each, 
to  bring  him  as  soon  as  may  be,  and  within  a  period 
not  exceeding  seven  days,  before  a  court  of  summary 
jurisdiction  acting  under  this  Act,  and  if  on  such  person 
appearing  before  a  court  of  summary  jurisdiction  acting 
under  this  Act,  and  the  case  being  heard,  the  court 
believes  that  such  person  was  out  of  his  place  of  abode 
and  not  upon  some  lawful  occanon  or  business  he  shall 
be  guilty  of  an  offence  against  this  Act ;  so,  however, 
that  the  term  of  imprisonment  awarded  shall  not  exceed 
three  months. 

(2.)  Upon  the  hearing  of  a  charge  under  this  section 
against  a  person,  that  person  mav,  if  he  thinks  fit,  be 
examined  as  an  ordinary  witness  in  the  case. 


PabxIV. 

Genbral  Powbbs. 

fSSd  °'d~*"  12.  (1.)  If  a  CMistable  finds  in  a  pror 
■u^icioni*  claimed  district  anjr  stranger  under 
eirauntusn*.  circumstances  giving  rise  to  a  reasonable 
suspicion  of  a  criminal  intent,  he  may  arrest  such 
Btraneer  and  bring  him  before  a  justice  of  the  peace, 
and  if  such  justice  after  inquiry  into  the  circumstances 
of  the  case  by  evidence  on  oath,  is  satisfied  that  such 
stranger  has  not  a  lawful  object  in  being  in  such  place 
the  justice  may  require  him  to  give  security  by  entering 
into  a  recognisance  with  two  sufficient  sureties  to  an 
amount  not  exceeding  fifty  poonds  for  each  surety,  to 
keep  the  peace  and  to  be  of  good  behaviour  towards  all 
Her  Majesty's  subjects  during  the  ensuing  six  months, 
and,  in  default  of  his  giving  such  security,  may  commit 
him  to  prison  nntil  hie  gives  such  security  or  is  dis- 
charged in  pursuance  of  this  section,  so  however  that 
he  shall  not  be  so  imprisoned  for  more  than  one  month. 

(2.)  The  justice  shall,  on  the  application  of  any  such 
penon  brought  before  him  as  aforesaid,  adjourn  the 
lurtber  hearing  of  the  case  to  a  petty  sessions  to  be  held 
for  the  petty  sessions  district  within  which  such  arrest 
took  place,  not  less  than  four  days  after  the  date  of  such 
application,  and  to  consist  of  at  least  two  justices,  on 
such  person  giving  reasonable  bail  for  his  appearance  at 
such  petty  sessions.  Such  court  of  petty  sessions  shall 
deal  with  the  case  in  manner  provided  by  the  Petty 
14  A  It  vie.  Sessions  (Irehud)  Act,  1851,  and  the 
c.  w.  Acts  amending  the  same,  in  the  case  of 

summary  proceedings,  and  wall  have  the  same  power 
to  deal  with  such  person  as  is  in  this  section  herein- 
before conferred  on  a  justice  of  the  peace. 

(3.)  Upon  the  inquiry  into  the  circumstances  of  the 
case  of  a  person  arrested  under  this  section,  such  person 
and  the  husband  or  wife  of  such  person  as  tiie  case  may 
be,  may,  if  such  person  thinks  fit,  be  examined  as  an 
ordinary  witness  m  the  case. 

(4.)  The  justice  or  justices  committing  a  person  to 
prison  in  pursuance  of  this  section  ma^  for  good  cause 
discharge  a  person  so  committed,  and  in  any  case  diall 
forthwith  transmit  a  report  of  the  committal  to  the 
Lord  Lieatenuit,  stating  the  grounds  of  the  comnuttal, 
the  security  required,  and  any  explanation  jgiven  by 
the  prisoner  by  wa^  of  defence.  The  Lord  Lieutenant 
may  order  the  prisoner  to  be  discharged  if  it  seems 
just  to  him  so  to  da 

Newqapea.  13.  (I.)  Where  after  the  panins  of 

this  Act  any  newspaper  wherever  printed  is  circu&ted 
or  attempted  to  be  cirealated  in  Ireland,  and  any  copy 
of  sach  newspaper  appears  to  the  Lord  Lieutenant  to 
contain  matter  indtiog  to  the  eommission  of  treason  or 
of  any  act  of  riolenoe  or  intimidatioo,  the  Lord  Lien- 
tenant  may  order  that  all  copies  of  sach  newspaper 
containing  that  matter  shall,  when  found  in  Ireland,  be 
forfeited    to    Her    Majesty,  and  any  constable  duly 
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authorised  by  the  Lord  lieutenant  may  seize  the 
same. 

(2.)  Where  it  appears  to  the  L6rd  Ltentenant  that 
such  newspaper  was  printed  and  published  in  Ireland, 
the  order  of  the  Lord  Lieutenant  shall  indicate  the 
part  of  the  newspaper  on  account  of  which  the  order 
was  made,  and  if  tne  newspaper  specifies  the  office  in 
Ireland  at  which  the  newspaper  is  printed  and  published, 
the  order  shall,  as  soon  as  practicable,  be  setved  in  the 
prescribed  manner  at  the  office  so  specified. 

(3.)  Every  order  of  the  Lord  Lieutenant  under  this 
se<)^ion  shall  be  published  in  thd  "Dublin  Gazette," 
and  shall  be  laid  before  Parliament  within  thirty  days 
if  Parliament  is  then  sitting,  and,  if  not,  within  thirty 
days  after  the  next  sitting  of  Parliament 

SlStS'Se«i  ^**  ^'"^  It  shall  be  lawful  for  the  Lord 
S^^l^t,.  "^  Liewtenant  from  time  to  time  by  warrant 
in  the  prescribed  form  to  direct  the  in- 
spectors and  siib-inspectors  of  constabulary  for  the 
time  bdng  acting  in  any  constabulary  district,  or  any 
of  them,  to  search  for  and  seize  in  any  prodaimed 
district,  or  in  any  part  thereof,  specified  in  the  warrant, 
all  or  any  of  the  following  artitUes ;  that  is  to  say,  any 
arms,  ammunitioD,  papers,  documents,  instruments,  or 
articles  suspected  to  be  used  or  to  be  intended  to  be 
used  for  the  purpose  of  or  in  connexion  with  any  secret 
society  or  secret  assodation  existing  for  criminal  pur- 
poses ;  all  such  articles  when  seized  shall  be  forfeited  to 
Her  Majesty. 

(2.)  Any  injector  or  stb-inspector  so  authorised  by 
the  warrant  may,  at  any  time  within  three  months  from 
the  date  of  the  warrant,  and  at  any  place  within  the 
prockumed  district  or  the  part  thereof  speciAed  in  the 
warrant,  together  with  sucn  constables  and  other  per- 
sons as  he  calls  to  his  assistance,  seize,  detain,  and  carry 
away  any  of  the  articles  above  mentioned  which  he 
may  find ;  and  for  the  purposes  aforesaid  may  at  any 
time  enter  into  any  house,  building,  or  place,  and  if 
admittance  is  refused  or  is  not  obtained  within  a  reason- 
able time  after  it  is  first  demanded,  may  enter  by  force 
in  order  to  execute  such  warrant. 

(3.)  The  person  so  executing  the  warrant  shall,  if 
desired,  before  executing  the  wairant  produce  the 
same. 

AiS!^r«f  ^^-  ^*  ^'^  °'  *''*  *«'*'°*»  o^  *« 
aiiMHi  eleventh  and  twelfth  years  of  the  reign  of 

Her  present  Majesty,  chapter  twenty,  in- 
tituled "  An  Act  to  authorise  for  one  year  and  to  the 
"  end  of  the  then  next  session  of  Parliament  the  re- 
«•  moval  of  aliens  from  the  realm,"  and  a  copy  of  which 
is  set  forth  in  the  third  schedule  to  this  Act,  is  hereby 
re-enacted,  and  shall  continue  in  force  for  the  same 
period  as  this  Act. 

Provided  as  follows : 

(I.)  For  the  purposes  of  construction  the  Act  men- 
tioned in  this  section  shall  be  deemed  to  have 
been  passed  at  the  date  of  the  passing  of  this 
Act,  and  expressions  in  the  said  Act  re&ring  to 
its  commencement  or  passing  shall  be  construed 
accordingly,  but  section  seven  of  the  said  Act, 
providing  for  its  duration,  shall  be  of  no  effect : 

(2.)  An  alien  convicted  of  a  misdemeanour  under 
section  two  of  the  said  Act  shall  be  treated  as  a 
misdemeanant  of  the  first  class  or  division : 

(3.)  The  place  in  which  any  examination  of  witnesses 
or  hearing  of  a  case  before  the  Lords  of  the 
Privy  Coundl,  in  pursuance  of  section  three  of 
the  said  Act  is  held,  shall  be  in  open  court : 

(4.)  The  said  Act  shall  extend  to  the  Isle  of  Man  in 
like  manner  as  if  that  isle  were  declared  by  the 
said  Act  to  form  part  of  Great  Britain. 


Power  of  jniUoas  jg.  Where  a  sworn  information  has 
jtj^^'^  been  made  that  an  offence  has  been  com- 
mitted, any  resident  ma^trate  in  the 
county  or  place  in  which  the  offence  was  committed, 
although  no  person  may  be  charged  before  him  with  the 
commission  of  such  offence,  may  summon  to  appear  ' 
before  lum  at  a  police  office  or  the  place  where  the  petty 
sessions  for  the  district  in  which  the  said  offence  has 
been  committed  are  usually  held  any  person  within  his 
jurisdiction  whom  he  has  reason  to  believe  to  be  capable 
of  giving  material  evidence  concerning  such  oBatce, 
and  he  may  examine  on  oath  and  take  rae  depodtion  of 
such  person  concerning  any  such  offence,  and,  if  he 
sees  cause,  may  bind  such  person  by  recognizance  to 
appear  and  give  evidence  at  the  ne^t  petty  sessions,  or 
when  called  upon  within  three  months  firom  the  date  of 
such  rec(^nizance ;  and  the  law  relating  to  a  witness 
when  summoned  before,  a  justice  having  jurisodction 
and  required  to  give  evidence  cohceniing  the  matter  of 
an  information  or  complaint  shall  apply  to  a  witness 
summoned  under  this  section. 

(I.)  An  offence  for  the  purposes  of  this  section  means 
any  felony  or  misdemeanour,  and  also  any  offence  against 
this  Act,  with  the  exception  of  the  offences  specified  in 
sections  ten  and  eleven  of  this  Act. 

(2.)  A  person  summoned  to  appear  under  this  section 
shall  not  be  excused  from  answering  any  question  on 
the  ground  that  the  answer  thereto  may  criminate,  or 
tend  to  criminate,  himself,  but  any  statement  made  by 
any  person  in  answer  to  any  question  put  to  him  on  any 
examiHation  under  this  section  shall  not,  except  in  case 
of  an  indictment  or  other  criminal  proceeding  for  per- 
jury, be  admissible  in  evidence  agunst  him  in  any 
proceeding  civil  or  criminal. 

^3.)  A  magistrate  who  conducts  the  examination, 
unaer  this  section,  of  a  person  concerning  any  offenoe, 
shall  not,  if  such  offence  is  punishable  on  summary  coo- 
viction,  take  part  in  the  hearing  and  determination  of  a 
charge  for  that  offence,  and  shall  not,  if  such  offence  is 
an  indictable  offence,  take  part  in  the  committing  for 
trial  of  such  person  for  such  offence. 
Tomtr  ti  anm-  J  7,  Whenever  any  person  is  bonnd  by 
log  witaeMM.  recognizance  to  give  evidence  before  jus- 
tices, or  any  criminal  court,  any  justice, 
if  he  sees  fit,  upon  information  being  made  in  writing, 
and  on  oath,  thai  such  person  is  about  to  abscond,  or 
has  absconded,  mav  issAe  his  warrant  for  the  arrest  of 
such  person,  and  if  such  person  is  arrested  any  justice, 
npon  being  satisfied  that  the  ends  of  justice  would  other- 
wise be  defbated,  may  commit  such  person  to  prison 
until  the  time  at  which  he  is  bound  by  such  recogni- 
zance to  give  evidence,  unltiH  in  the  meantime  he  pro- 
duces sufficient  sureties.  Provided  that  any  person  so 
arrested  shall  be  entitled  on  demand  to  receive  a  oop^ 
'of  liie  information  tipon  which  the  warrant  for  nu 
arrest  was  issued. 

b^UST^""***"  '*•  (*'^  When  it  appears  to  the  Lord 
uisry  oroe.  Lieutenant  from  time  to  time,  that  by 
reason  of  the  existence  or  apprehension  of  crime  and 
outrage  in  any  district,  the  number  of  constabulary 
ordinarily  employed  in  such  district  is  not  sufficient,  he 
may  by  proclamation,  which  shall  be  published  in  the 
"  Dabhn  Gazette,"  declare  that  for  the  reasons  afore- 
said such  district  requires  additional  constabulary,  and 
may  order  additional  constabulary  to  be  employed  in 
such  district,  and  for  that  purpose  may  from  time  to 
time  add  to  the  Royal  Irish  Constabulary  such  officers 
and  men  (if  any)  as  he  thinks  necessary. 

(2.)  The  Inspector-General  of  the  Royal  Irish  Con- 
stabulary shall  from  time  to  time  make  out,  in  such 
manner  as  the  Lord  Lieutenant  may  order,  an  sooount 
of    the    total  cost   of    any    additional    constabulary 
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employed  in  any  district  under  this  section,  and  shall 
certify  the  amount  to  the  Lord  Lieutenant. 

(3.)  The  whole,  or  such  part  of  the  whole  as  the 
Lord  Lieutenant  may  order,  of  the  amount  so  certified, 
shall  be  a  charge  payable  by  the  district  in  which  such 
additional  constabulary  are  employed.  And  the  Lord 
Lieutenant  may  exempt  from  charge  any  specified 
portion  of  the  area  declared  to  be  chargeable,  or  any 
specified  rateable  property  in  such  area. 

Provided  that  if  the  district  is  in  a  county  where  the 
number  of  constabulary  is,  after  allowing  for  yacandes 
arising  from  death,  absence  on  leave,  absence  from 
illness,  or  other  like  cause,  deficient  as  compared  with 
the  quota  for  that  county,  and  additional  constabulary 
are  employed,  under  this  section,  in  the  county,  a  charge 
under  this  section  shall  not  be  made  in  respect  of  such 
number  of  the  additional  constabulary  as  is  equal  to 
the  number  required  for  the  time  being  to  make  up  the 
said  deficiency. 

There  shall  be  published  monthly  in  the  "Dublin 
Gazette"  a  return  showing  the  number  of  additional 
constabulary  employed  pursuant  to  this  section,  the 
district  or  districts  in  which  they  are  respectively  em- 
ployed, and  a  statement  of  the  cost  or  approximate  cost 
to  each  district  resulting  from  such  employment. 

u'Siuurt^to  *'•  ^''^  Where  it  appears  firom  infer- 
ccmpenMitlon,  to  mation  on  oath  and  in  writins  that  any 
t»  paid  In  certain  one  has  been  murdered,  maimed,  or  other- 
or^?milng!^"  wise  injured  in  his  person,  and  that  such 
murder,  maiming,  or  injury  is  a  crime  of 
the  character  commonly  known  as  agrarian^  or  arising 
out  of  any  unlawful  association,  and  an  application  is 
made  for  compensation,  the  Lord  Lieutenant  may,  if 
he  thinks  fit,  after  giving  public  notice  in  the  district 
in  the  prescribed  manner,  by  warrant  nominate  such 
person  or  persons  being  or  one  of  whom  shall  be  a 
practising  barrister  of  at  least  six  years  standing  as  he 
thinks  fit  to  investigate  the  application,  and  after 
hearing  all  parties  whom  he  ot  they  deem  to  be  in- 
terested, including  any  body  of  ratepayers  of  the  district, 
to  report  to  the  Lord  Lieutenant  thereon  ;  the  parties 
shall  be  heard  personally  or  by  counsel,  and  the  evi- 
dence taken  on  oath  in  open  court. 

(2.)  For  the  purpose  of  such  investigation  the  person 
or  persons  so  nominated  shall,  with  respect  to  enforcing 
the  attendance  of  witnesses  and  all  other  matters,  have 
the  same  power  as  justiees  sitting  in  petty  sessions. 
Such  public  notice  shall  be  given  of  the  place  and  time 
at  which  the  investigation  will  be  held,  and  the  investi- 
gation shall  be  proceeded  with  in  such  manner,  and 
the  report  to  the  Lord  Lieutenant  shall  be  in  the  pre- 
scribed form  and  shall  be  made  in  such  manner  as  the 
Lord  Lieutenant  may  direct  The  remuneration  of 
BDch  person  or  persons  and  the  expenses  of  holding  the 
investigation,  to  such  amount  as  may  be  fixed  by  the 
Lord  Lieutenant,  with  the  approval  of  Her  Majesty's 
Treasury,  shall  be  defrayed  out  of  moneys  to  be  pro- 
vided by  Parliament 

(3.)  Upon  such  report,  the  Lord  Lieutenant  may 
dismiss  the  application  if  he  thinks  fit,  or  may  award 
such  sum  for  compensation  as  he  thinks  just. 

(4.)  The  said  sum  shall,  if  the  Lord  lieutenant 
think  just,  be  a  charge  payable  by  such  district  and  in 
such  instalments  as  the  Lord  Lieutenant  may  by 
warrant  order,  and  shall  be  paid  to  the  personal  repre- 
sentative of  the  person  murdered  or  to  the  person 
maimed  or  injured,  or  if  he  is  dead  to  his  powmal 
representative. 

(p.)  Applications  under  this  Act  may  be  made  by 
Ae  personal  representative  or  one  of  the  next-of-kin  of 
any  person  murdered,  or  by  any  person  maimed  or 


injured,  or  by  a  Grown  solicitor,  or  by  any  person  in 
that  behalf  authorised  by  the  Lord  Lieutenant 

(6.)  This  section  shall  not  apply  to  any  cases  of 
murder,  maiming,  or  injury  which  nave  occurred  before 
the  first  day  of  June  one  thousand  eight  hundred  and 
eighty,  except  cases  in  which  notiee  of  intention  to 
apply  foi^  a  presentment  under  the  provisions  of  the 
8S  Vie  a  ».  thirty^inth  section  of  the  Peace  Preser- 
vation (Ireland)  Act,  1870,  had  been 
published  as  prescribed  by  that  Act,  but  the  claim  for 
compensation  ffuled  to  lie  dedded  by  reason  of  the 
expiration  of  that  Act 

(7.)  Where  the  act  causing  the  murder,  nuuming, 
or  injury  tias  occurred  since  the  passingof  this  Act,  an 
application  for  compensation  under  this  section  shall 
not  be  entertained  unless  it  is  made  within  three 
months  after  the  occurrence  of  the  act  cauung  the 
murder,  miuming,  or  injury. 

(8.)  Where  the  act  causing  the  murder,  maiming,  or 
injury  has  occurred  before  the  passing  of  this  Act,  an 
application  foif  compensation  under  tnis  section  shall 
not  be  entertained  niUess  it  is  made  within  three 
months  after  the  passing  of  this  Act 

?SS!»f°°JL  ^'  ^''^  For  the  purpose  of  the  provi- 
provWOT Mto  sions  of  this  Act  with  respect  to  addi- 
nUng  chufie.  tional  iconstabulary  in  any  district,  and 
compensation  in  cases  of  murder,  miuming,  or  injury, 
the  expression  "  district "  means  any  county,  barony, 
townlsjid,  or  parish,  or  part  or  parts  thereof  respec- 
tively. 

(2.)  Any  chaise  in  respect  of  such  additional  con- 
stabulary, or  any  sum  for  such  compensation  as  afore- 
said, which  is  for  the  time  being  a  charge  payable  by 
any  district  shall  be  applotted  rateably  upon  all  rate- 
able hereditaments  in  the  district  other  than  those 
exempted  by  the  Lord  Lieutenant  in  pursuance  of  this 
Act,  and  shall  be  payable  bv  the  occupiers  thereof: 

(3.)  Such  applotment  sdall  be  made  and  such 
charges  collected  by  persons  for  the  time  being  ap- 
pointed by  warrant  of  the  Lord  Idestenant  for  that 
pulpose;  and  every  person  so  appointed  collector 
shall,  for  the  purpose  of  such  collection,  have  all  the 
powers,  authorities,  and  remedies  given  by  law  to  the 
collector  of  grand  jury  cess,  and  shall  account  for  the 
sums  which  he  is  authorised  to  collect  in  manner 
directed  from  time  to  time  by  the  Lord  Lieutenant, 
and  the  Lord  lieutenant's  warrant  shall  be  conclusive 
proof  that  the  sums  named  in  the  warrant  are  to  be 
raised  in  the  district  as  therein  mentioned,  and  that 
the  person  named  io  the  warrant  is  aathoriaed  to  col- 
lect the  same. 

(4.)  Any  person  liable  to  any  portion  of  snch  charge 
shall  on  demand  before  the  execution  of  the  warrant 
for  collection  be  entitled  to  inspect  the  applotment  and 
the  warrant  or  a  copy  thereof  for  the  couection  of  the 
same. 

(5.)  A  return  showing  the  sums  from  time  to  time 
collected  under  this  section,  the  districts  from  which 
the  same  have  been  levied,  and  the  manner  in  which 
the  same  have  been  disposed  of,  shall  be  presented 
annuidly  to  Parliament  within  one  month  afUr  the 
opening  of  Parliament. 

Every  warrant  imposing  a  charge  upon  a  district  in 
respect  of  such  additionu  constabulanr,  or  such  oom- 
pensation  as  aforesaid,  shall  specify  tne  time  during 
which  it  is  to  remain  in  force,  and  shall  be  in  the  pre- 
scribed form,  and  shall  be  published  in  the  prescribed 
manner,  and  a  copy  of  every  snch  warrant  shall  be  laid 
before  Parliament  within  one  month  after  the  date  of 
the  warrant,  if  Parliament  is  then  sitting,  and  if  not 
within  one  month  after  the  next  meeting  of  Parliament, 
together  with  a  statement  showing  the  following  par- 
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ticnlars,  in  cases  where  such  particulars  do  not  appear 
in  the  warrant;  tiiat  is  to  say,  the  valuatvon  or  the 
district  proposed  to  be  charged ;  the  number  of  instal- 
ments by  and  the  time  within  wiiich  the  charge  is  to 
be  raised ;  the  poumlage  rate  necessary  for  raising  the 
fianae;  and  the  grounds  upon  nrhich  the  district  has 
been  charged,  and  the  number  of  inhabitants  in  such 
diririct  at  the  last  census  as  far  as  cajQ  be  ascertained. 


Paet  V. 
Supplemental  Provisions  and  DwInitiows. 
Puniihrnent  21.  A   person    gnilty  of  an    offence 

i^hS°!t^  against  this  Act  shall  be  liable  on  sum- 
mary conviction  to  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  six 
montbs,  or  such  less  term  as  b  in  that  behalf  fixed  by 
any  section  of  this  Act. 

B~|»«»r  j^  22.  (I.)  Any  offence' against  this  Act 

00^^!^^      diaH  be  pomafaable  on  summar}'  con- 
Act,  tiction,  and  may  be  prosecuted — 
(a.)  Within  the  poHce  district  of  Dublin  Metro^ 

Eolis  in  manner  provided  by  the  Acts  regu- 
iting  the  powers  and  duties  of  justices  of  the 
peace  of  such  district  or  of  the  police  of  such 
district;  and 
(2i.)  Elsewhere  in  manner  provided  by  the  Petty 
MAUVtet.       Sessions  (Ireland)  Act,  1851,  and  the 
e.  *3.  Acts  amending  the  same, 

subject  nevertheless  to  the  provisions  of  this  section. 

(2.)  The  proceedings  for  enforcing  the  appearance 
of  the  person  charged,  and  the  attendance  of  witnesses, 
shall  be  the  same,  and  the  evidence  for  both  the  pro- 
aecution  and  defence  shall  be  taken  as  depositions  in 
the  same  manner  as  if  the  offence  were  an  indictable 
offence  ;  but,  save  as  aforesaid,  the  procedure,  includ- 
ing the  enforcing  the  attendance  of  witnesses  for  the 
d^ence,  shall  be  the  same  as  in  the  case  of  an  offence 
punishable  on  summary  conviction. 

(3.)  A  charee  for  an  offence  against  this  Act  shall 
t)e  hc^rd  and  deteimiDed — 

(a.)  Within  the  police  district  of  Dublin  Metropolis 

before  a  divisional  jnstioe  of  that  district ;  and 
(i.)  Elsewhere  before  two  resident  magistrates  in 
petty  sessions,  one  of  whom  shall  be  a  person  of 
the  suflScieney  of  whose  legal  knowledge  the 
Lord  lientenant  shall  be  satisfied : 
And  in  this  Act  ike  expression  "  court  of  summary 
"jurisdiction  acting  tmder  this  Act"  means  any  such 
divisional  justice  or  two  resident  magistrates. 

(4.)  The  petty  sessioBS  held  by  two  resident  magis- 
•trates  may  be  held  at  any  piece  fixed  by  law  for  the 
holdin^of  petty  seesums,  and  on  such  days  as  may  be 
from  time  to  time  determined  in  the  prescribed  manner. 
(5.)  Where  a  person  is  convicted  summarily  of  an 
offence  against  this  Act  and  sentenced  to  any  term  of 
imprisonment  exceeding  one  month,  such  (>erson  may 
appeal  against  such  conviction  to  a  court  of  general 
sessions  held  in  pursuance  of  this  section,  but  the  pro- 
ceedings before  a  divisional  justice  or  two  resident 
magistrates,  on  a  charge  for  an  offence  against  this 
Act,  shall  not  be  reviewed  in  any  other  manner,  whether 
by  means  of  a  writ  of  certiorari  or  otherwise,  and 
such  appeal  shall,  save  as  herein-ailer  otherwise  pro- 
vided,— 
(a.)  Be  subject,  except  in  the  police  district  of  Dub- 
lin Metropolis,  to  the  provisions  to  which  an 
14  i,  IS  Viet.  appeal  under  the  Petty  Sessions  (Ireland) 
*•**•  Act,  1651,  is  by  section  twenty-four  of 

that  Act,  and  any  enactments  amending  that 
section  miade  subject ;  and 


Procljuiuttan  o{ 
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(6.)  Be  subject  in  the  police  district  of  Dablin  Metr°' 
polls  to  Uie  said  proviaous,  with  such  modifi- 
cations therm  as  may  be  prescribed  for  the 
purpose  of  adapting  the  same  to  the  drcumstaneea 
of  tnat  district. 

(6.)  For  the  purpose  of  hearing  and  determining  ap- 
peals under  this  section  general  sessions  of  the  peace 
shall  be  held  at  the  prescribed  times  and  places,  and  at 
such  general  sessions  the  chairman  of  the  county  shall 
sit  as  sole  judge  of  the  court,  and  shall  hear  and  deter- 
mine any  such  appeals  which  are  brought  before  him, 
and  shall  have  the  jurisdiction  and  powers  of  a  court 
of  quarter  sessions,  and  the  decision  of  such  churmao, 
whether  as  to  the  jurisdiction  of  the  justice  or  magis- 
trates or  otherwise,  shall  be  final  and  conclusive. 

(7.)  Any  depositions  taken  at  the  hearing  of  a  case 
before  the  divisional  justice  or  two  resident  magis- 
rates  may  be  admitted  in  evidence  on  an  appeal  in 
that  case. 

(6.)  The  expression  "  cluurman  of  the  county "  b 
this  section  means  a  county  court  judge  and  chairman 
of  the  quarter  sessions  of  a  county,  and  includes  a  re- 
corder. 

23.  The  Lord  lieutenant,  by  and  with 
the  advice  of  the  Privy  Council  in  Ire- 
land, may  from  time  to  time,  when  it  appears  to  him 
necessary  for  the  prevention  of  crime  and  outrage,  bv 
proclamation  declare  the  provisions  of  this  Act  which 
relate  to  proclaimed  districts  or  any  of  those  provisions 
to  be  in  force  within  any  specified  part  of  Ireland  as 
from  the  date  of  the  proclamation,  or  any  later  date 
specified  in  the  proclamation ;  and  the  provisions  of 
this  Act  which  are  mentioned  in  the  proclamation  shall 
after  the  said  date  be  in  force  within  such  specified  part 
of  Ireland,  and  that  part  of  Ireland  shall  be  a  proclaimed 
district  within  the  meaning  of  the  provisions  so  men- 
tioned. The  proclamation  shall  provide  for  the  manner 
of  the  promulgation  thereo£ 

juppiamentij  S4,  (I.)  Tbe  Lord  Lieutenant,  bat  by 

5™£^XI°  Md  with  the  advice  of  the  Privy  Comicil, 
mnd  order*.  where  a  proclamation  or  order  has  beee 
made  by  and  with  such  advice,  may,  by  a  further  pro- 
clamation or  order,  irom  time  to  time  alter  or  revoke 
any  proclamation  or  order  made  by  him  under  this  Act. 
A  copy  of  every  proclamation  under  this  Act  shall  be 
laid  before  each  House  of  Parliament  within  fourteen 
days  after  the  making  thereof,  if  Parliament  is  then 
sitting,  and  if  not,  then  within  fourteen  days  after  the 
next  meeting  of  Parliament 

(2.)  Any  warrant,  order,  notice,  or  otiier  docnment 
of  the  I^rd  lieutenant  under  this  Act  may  be  signi- 
fied under  his  band  or  nndw  the  hand  of  the  Chief 
Secretary  to  the  Lord  Lieutenant. 

(3.)  Every  proclamation  under  this  Act,  and  a  notice 
of  the  promulgaticm  thereof  in  the  manner  provided, 
(hall  be  published  in  the  "  Dublin  Gazette." 

(4.)  The  production  of  a  printed  copy  of  the  "  Dublin 
Gazette,"  purporting  to  be  printed  and  published  by  the 
Queen's  authority,  and  containing  the  publioation  of 
any  proclamation,  order,  or  notice  under  this  Act,  shall 
be  conclusive  evidence  of  the  contents  of  such  procla- 
mation, order,  or  notice,  and  of  the  date  thereof,  and 
in  the  case  of  a  proclamation  that  the  district  specified 
in  such  proclamation  is  a  proclaimed  district  within  the 
meaning  of  the  provisions  of  this  Act  mentioned  in  the 
proclamation,  and  that  the  said  proclamation  has  been 
duly  promulgated,  and  in  the  case  of  an  order  that  it 
has  been  duly  made. 

BegDiation  u         25.  •(l.)  A  warrant  for  the  trial  by  a 

SiteTS't'riS'    Special  Commission  court  of  a  person 

charged  with  an  offence  shall  be  in  the 
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prescribed  form,  and  shall,  subject  to  the  other  pro- 
visions of  this  Act,  be  issued  before  he  is  armigned  for 
trial  for  such  offence  before  some  other  tribunal  in  the 
ordinary  course  of  law,  or  before  the  expiration  of  two 
months  from  the  date  of  his  being  oommitted  for  trial, 
whicheTW  of  such  events  may  first  happen. 

(2.)  A  cop^  of  a  warrant  for  die  trial  of  a  person 
before  a  Special  Commission  court  shall  be  served  on 
snoh  person  in  the  prescribed  manner  not  less  than 
fourteen  days  before  his  trial  before  audk  eoort  begins, 
and  shall  be  published  in  the  "  DuUin  Gazette,"  and 
aball  be  laid  before  Parliament  within  fourteen  days,  if 
Parliament  be  then  sitting,  and,  if  not,  within  fourteen 
days  after  the  then  next  meeting  of  Parliament 

(S.)  Not  less  than  fourteen  days  before  the  sitting 
of  any  Special  Commission  court  to  t^y  a  person  for 
any  rabaoe,  public  notice  shall  be  given  in  the  pre^ 
Bcribed  manner  ia  the  locality  in  whiiila  the  person 
charged  with  such  offence  was  committed  for  trial,  stat- 
ing we  names  of  the  Special  Commissioners,  the  said 
offence,  the  name  of  the  person  charged  with  such 
offence,  and  the  place  at  which  the  court  will  sit  and 
the  day  on  which  the  mtting  of  the  court  will  begin. 
A  oopy  of  sadi  notice  shall  also  be  served  in  the  pre- 
scribed manner,  and  within  the  prescribed  time,  on  the 
person  to  be  tried. 

(4.)  An  objection  to  the  jurisdiction  of  t,  Special 
Commission  court  to  try  a  person  for  any  offence  shall 
not  be  entertained  by  reason  only  of  any  non-observ- 
ance of  the  provisions  of  this  section ;  but  the  court, 
on  application,  may  adjourn  the  case,  so  as  to  prevent 
any  person  charged  being  prejudiced  by  snco  non- 
observance. 

HoUflf  Judge*.  26.  (1.)  The  judges  to  be  members  of 
a  Special  Commission  court,  and  the  judges  to  sit  in 
tiie  Court  of  Criminal  Appeid  under  this  Act,  shall  be 
respectively  selected  according  to  separate  rotas  to  be 
determined  by  ballots  held  at  the  prescribed  time  and 
in  the  prescribed  manner ;  but  where  a  judge  appears 
to  the  Lord  Lieutenant  to  be,  on  account  of  illness  or 
tome  reasMiable  cause,  indigible,  the  judge  next  on 
the  rota  shall  be  selected. 


(2.)  Any  judge  appointed  iifler  either  rota  is  deter- 
■     IshfJll       -•   •    -        ••   •        -■    - 
rota. 


mined  shall  be  Mlded  after  all  the  other  judges  on  the 


ReimUtloiii 
utocoorti. 


(3.)  An  objection  to  the  jurisdiction  of  a  Special 
Commission  court,  or  of  the  Court '  of  Criminal  Appeal 
under  this  Act,  shall  not  be  entertained  by  reason  only 
of  the  rota  of  die  judges  to  form  or  sit  on  such  court 
not  having  been  properly  determined,  or  not  having 
been  observed. 

.  27.  (1.)  Commissions  under  this  Act 
constituting  Special  Commission  courts 
■hall  be  in  the  prescribed  form  and  be  issued  and 
snpeneded  in  the  prescribed  manner, 

(2.)  If  any  member  of  a  Special  Commission  court 
dies,  or  it  appears  to  the  Lord  Lientenant  that  firom 
illness  or  some  reasonable  cause  it  ia  necessary  that 
another  judge  should  be  {^pointed  in  the  place  of  a 
member  of  a  Special  Commission  oourt,  the  Lord  Lieu- 
tenant may,  if  he  thinks  it  expedient  so  to  do,  direct  a 
supplemental  commission  to  be  issued  in  the  prescribed 
form  and  manner,  appointing  the  next  judge  on  the 
rota  who  is  not  ineligible  to  fill  die  vacancy  in  sndi 
court. 

(3.)  Subject  to  the  provisions  of  this  Act,  and  for 
the  purpose  of  the  trial  of  any  persons  charged  before 
them,  a  Special  Commission  court  shall  have  all  the 
powers  and  jurisdiction  of  Her  Majesty's  High  Court 
of  Justice  in  Ireland,  and  all  the  same  powers  and 
jurisiliction  as  if  it  were  a  court  of  assize,  and  court  of 
oyer  and  terminer,  and  a  court  of  gaol  delivery,  trying 


with  a  jury  an  offender  indicted  before  such  court,  and 
shall  have  all  the  powers  of  a  petty  jury  at  such  court, 
and  shall  be  a  superior  oourt  of  record,  and  the  same 
intendment  shall  oe  made  in  respect  of  all  orders,  writs, 
and  processes  made  by  and  issuing  out  of  such  Special 
Commission  court,  as  if  it  were  a  superior  court  of 
record  acting  according  to  the  course  and  by  the 
authoritv  of  the  common  law. 

(4.)  All  the  members  of  a  Special  Commission  court 
shall  be  present  at  the  hearing  and  determination  of  the 
case  of  a  person  tried  before  aueh  court,  but,  save  as 
aforesaid,  the  jurisdiction  of  the  oourt  may  be  exercised 
by  any  of  such  members,  and  any  act  of  the  court  shall 
not  be  invalidated  by  reason  of  any  vacancy  among  the 
members. 

(5.)  Any  offence  with  which  a  person  brought  for 
trial  before  a  Special  Commission  court,  in  pursaanoe 
of  this  Act,  is  charged,  shall  be  deemed  to  nave  been 
committed  at  some  place  witlun  the  jurisdiction  of  such 
court. 

(6.)  During  Bach  time  as  a  person  is  subject,  in  pur- 
suance of  a  warrant  under  this  Act,  to  be  tried  by  a 
Special  Commission  ooart  for  any  offence,  he  shall  not 
be  liable  to  be  tried  by  any  other  coart  for  the  same 
offenOe, 

(7.)  The  trial  by  a  Special  Commission  court  of  a 
person  in  pursuance  of  a  warrant  under  this  Act  shall 
begin  at  such  time  within  two  months  from  the  date  of 
the  warrant  as  may  be  ordel^ed  by  the  Lord  Lieutenant, 
unless  such  trial  is  postponed  by  the  court  in  the 
pl«scribed  manner  on  the  request  of  such  person,  or 
on  account  of  the  illness  or  absence  of  a  witness,  or 
on  account  of  a  vacancy  in  the  court,  or  of  the  illness 
of  sudi  person,  or  some  other  sufficient  cause,  or  unless 
the  trial  of  such  pwrsob,  when  commenced,  has  been 
discontinued  on  account  of  a  vacancy  in  the  court  or  the 
illness  of  such  person,  or  some  other  suffident  cause. 

(8.)  Where  a  trial  of  a  person  is  postponed  or  dis- 
oontinued,  the  trial  of  such  person  mav  take  place 
before  the  same  oourt  or  any  other  Special  Comnussion 
Court,  and  shall  take  place  as  soon  as  may  be  and 
within  the  prescribed  time. 

(9.)  In  the  event  of  a  trial  of  a  person  which  has 
been  postponed  or  discontinued  taking  place  before  the 
same  Spedal  Commission  court,  the  prescribed  notioe 
shall  be  given  of  such  trial,  and  in  die  event  of  such 
trial  taking  place  before  another  l^ecial  Commission 
court,  a  new  warrant  shall  be  issu«l  for  the  trial  of 
such  person,  and  such  warrant  shall  not  be  invalidated 
by  reason  only  that  it  is  issued  after  the  expiration  of 
two  months  from  the  date  of  such  person  being  com- 
mitted for  triaL 

(10.)  A  commission  appointing  a  Special  Commb- 
sion  court  shall  not  be  superseded  or  affected  br  the 
issue  of  another  like  commission,  or  of  any  commission 
of  assice,  oyer  and  terminer,  gaol  delivery,  or  other 
oommission  whatsoever,  whether  to  the  same  or  any 
other  persons,  nor  shall  the  sitting  or  jurisdiction  of 
such  court  be  affected  by  the  sitting  of  any  snch  com- 
mission or  of  the  High  Court  of  Justice. 

(II.)  The  number  of  judges  sitting  as  the  Oourt  of 
Criminal  Appeal  under  this  Act  to  hear  any  case  shall 
be  such  uneven  number  as,  subject  to  the  provisions  of 
this  Act,  the  Lord  Chancellor  may  from  time  to  time 
appoint,  but  if  during  the  hearing  of  any  case  any  judge 
ao  sitting  dies  or  becpmes  unable  to  act,  the  whole  case 
shall  be  again  heard. 

(12.)  I^ntence  of  death  passed  by  a  Special  Com- 
mission court  shall  be  carried  into  effect  in  the  county 
or  place  where  the  trial  is  held  by  the  sheriff  having 
jurisdiction  therein,  or  in  such  other  place  and  by  such 
other  sheriff  or  officer  as  the  Lord  Lieutenant  may 
direct. 
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(13.)  The  indictment  against  any  person  brought  for 
trial  before  a  Special  Commission  court  shall  be  pre- 
pared in  the  prescribed  manner,  and  shall  be  in  the 
prescribed  form,  and  shall  be  of  the  same  effect  as  if  it 
were,  and  shall,  so  far  as  circumstances  may  admit,  be 
deemed  for  all  the  purposes  of  the  trial  to  be,  an  in- 
dictment found  by  a  grand  jury ;  and  the  proceedings 
before  a  Special  Commission  court  shall,  so  far  as  cir- 
cumstances may  admit,  be  conducted  in  like  manner  as 
the  proceedings  on  the  trial  of  an  indictment  before  a 
court  of  oyer  and  terminer,  and  the  court  shall  have  the 
same  power  of  amending  any  indictment  or  other  docu- 
ment or  proceeding  which  a  court  of  oyer  and  terminer 
has. 

(14.)  An  objecUon  to  the  jurisdiction  of  a  Special 
Commission  court  to  try  a  person  in  pursuance  of  a 
warrant  under  this  Act  shall  not  be  entertained  by 
reason  only  of  any  want  of  form  in  the  warrant  or  of 
any  mistake  in  the  name  or  description  of  such  person 
in  the  warrant  if  it  is  shown  that  the  person  tried  is  the 
person  to  whom  the  warrant  relates ;  and  an  objection 
to  the  proceedings  of  such  court  for  any  want  of  form 
•n  the  trial  of  any  person  shall  not  be  entertained,  if 
no  injustice  was  thereby  done  to  such  person. 

(15.)  Lists  of  the  names  of  all  persons  convicted  by 
a  Special  Commission  court  under  this  Act,  with  the 
dates  of  thdr  oonvictions  and  the  offences  of  which 
they  have  respectively  been  convicted,  shall  from  time 
to  time  be  laid  before  both  Houses  of  Parliament  at 
the  following  times,  that  is  to  say,  a  list  of  such  names 
shall  be  laid  before  Parliament  within  seven  days  after 
the  commencement  of  each  Session  of  Parliament,  and 
subsequent  lists  at  intervals  of  not  more  than  three 
months  during  the  continuance  of  each  Session.  Every 
list  after  the  first  list  shall  contain  only  the  names  of 
persons  convicted  since  the  previous  list. 

(16.)  The  Lord  Lieutenant  shall  from  time  to  time 
provide  for  the  payment  of  the  reasonable  expenses  of 
a  person  coming  to  the  place  at  which  he  is  to  be  tried 
before  a  Special  Commission  court  in  any  case  where 
he  was  admitted  to  bail  and  is  to  be  tried  beyond  the 
limits  of  the  county  in  which  he  was  committed  for  triaL 

(17.^  The  prescribed  Crown  Solicitor,  or  other  pre- 
scribed officer,  under  the  direction  of  the  Attorney 
General,  shall  provide,  when  necessary,  for  advancing 
money  for  enabling  a  person  about  to  be  tried  before  a 
Special  Commission  court,  and  the  witnesses  reqaired 
for  the  defence  of  such  person,  to  attend  the  trial. 

SSSe'ta'sSie.  ^'  '^^^.  ™'®*  '"  *'^^  ^"'  *°'»^"J9  to 
dole.  ""    t'*!*  -^ot  ^'tli  respect  to  procedure  on  ap- 

peals under  this  Act  to  the  Court  of  Cri- 
minal Appeal  and  the  other  matters  therein  mentioned 
shall  have  the  same  effect  as  if  enacted  in  the  body  of 
this  Act. 

j^«™[J^J»  29.  There  shall  be  paid  out  of  the  Con- 
JJSutheni!'""'  solidated  Fund  such  allowances  to  judges 
and  chairmen  of  counties,  and  there  shall 
be  paid  ont  of  moneys  provided  by  Parliament  such 
allowances  to  officers  and  other  persons  acting  in  pur* 
suance  of  this  Act,  and  such  expenses  incurred  in  refer- 
eace  to  any  court  established  or  exercising  jurisdiction 
under  this  Act,  and  such  expenses  of  persons  charged, 
counsel,  and  -witnesses)  payable  in  pursuance  of  this 
Act,  as  the  Lord  lieatenant,  with  the  approval  of  the 
Commissioners  of  Her  Majesty's  Treasury,  may  from 
time  to  tinw  appoint. 

el^nd^  30.  The  Lord  Lieutenant  may,  from 
muun  to  be  ^i"^  ^  time,  by  and  with  the  advice  of 
prescribed.  the  Privy  Council  make,  and  when  made 

revoke,  add  to,  and  alter  rules  in  reUtion  to  the  follow- 
ing matters ; — 


(I.)  For  adapting  the  procedure  on  and  preliminary 
to  the  trial  of  criminal  cases,  including  the  forms 
of  indictment  and  other  matters,  to  a  Special 
Commission  conrt  under  this  Act ;  and 

(S.)  In  relation  to  the  procedure  on  appeals  from  a 
Special  Commission  court  nnder  this  Act,  and  in 
relation  to  the  sittings  of  the  Court  of  Criminal 
Appeal  under  this  Act ;  and 

(3.)  In  the  case  of  a  trial  before  a  Special  Commis- 
sion court,  in  relation  to  the  sitting  of  such  court 
in  any  place,  and  to  the  nomination  of  officers  of 
such  court !  and 

(4.)  In  the  case  of  a  trial  before  a  Special  Conmus- 
sion  court,  or  the  case  where  a  special  jury  is 
required  or  where  the  venue  is  changed  in  rela- 
tion to  the  attendance,  authority,  and  duty  of 
sheriffs,  coroners,  justices,  gaolers,  constables, 
officers,  ministersj  and  persons^  the  removal  and 
custody  of  prisoners,  the  alteration  of  any  write, 
precepts,  inquisitions,  indictments,  recognizances, 
proceedings,  and  documents,  the  transmiasion 
of  inquisitions,  indictments,  recognizances,  and 
documents,  and  the  expenses  of  prosecutors,  and 
witnesses,  and  the  carrying  of  sentences  into 
effect ;  also,  in  the  case  where  a  spedal  jnir  is 
required,  the  number  of  jurors  to  be  returnea  on 
any  panel ;  and 

(p.)  In  relation  to  forms  for  the  purposes  of  this  Act, 
and  to  any  matter  by  this  Act  directed  to  be 

Prescribed ;  and 
^   ,     n  relation  to  any  matters  which  appear  to  the 
Lord  Lieutenant,  by  and  wiUi  the  advice  afore- 
said, to  be  necessary  for  carrying  into  effect  the 
provisions  of  this  Act ; 
and  any  rules  made  in  pursuance  of  this  Act  shall  be 
judicially  noticed  and  be  of  the  same  validity  as  if  they 
were  contained  in  this  Act. 

Powen  of  Act  to  31,  Any  powers  or  jurisdiction  con- 
be  oumulatire.      .         .  ,     iu'^  a    ^  _i  iu 

ferred  by  this  Act  on  any  court  or  autho- 
rity in  relation  to  any  offence  or  matter  shall  be  deemed 
to  be  in  addition  to  and  not  in  derogation  of  any  other 
powers  or  jurisdiction  of  any  court  or  authority  sub- 
sisting at  common  law  or  by  Act  of  Parliament  in  relataon 
to  such  offence  or  matter : 

Provided  that  no  person  shall  be  tried  or  punished 
twice  for  the  same  offence. 

Awtngfortnde  32.  No  agreement  or  combination 
84A's<vict.  'which,  under  the  Trade  itnion  Acts, 
0.  81.  1671  and  1876,  or  the  Conspiracy  and 

s»  *  40  Vict  Protection  of  Propaty  Act,  1873,  is  1^, 
88  Aid  Viet.  B^^"  ^  deemed  to  be  an  offence  against 
a  8(.  this  Act. 

SftTingfor  ]|3.  Nothing  in  this  Act  shall  tender 

**'°°'  °°*'  nolawf  ul  anv  political  or  social  association 
for  such  objects,  and  acting  by  such  means  as,  under 
this  Act  or  otherwise,  are  not  unlawful,  nor  shall  mem- 
bership of  such  an  associauon  be  deemed  to  be  an  offence 
against  this  Act. 

petamonof  84.  The  expression  "unlawful  associa- 

cUUon."  tion     means  an  association  formed : — 

(a.)  for  the  commission  of  crimes;  or 

(b.)  carrying  on  operations  for  or  by  the  commission 
of  crimes;  or 

(c.)  for  encouraging  or  aiding  persons  to  commit 
crimes; 
and  the  expression  "crime"  for  the  purposes  of  this 
section  means  any  offence  agiunst  this  Act,  and  also 
any  crime  punishable  on  indictment  by  imprisoniqent 
with  hard  labour,  or  by  any  greater  punishment. 

^^«7>  35.  In    this   Act  unless  the  context 

""^         otherwise  requires — 
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The  ezpresiion  "  Lord  Lieutenant "  means  the  Lord 
Lieutenant  of  Ireland  or  other  Chief  Governor 
or  GiOvemoTS  of  Ireland  for  the  time  being. 
The  ezpreBsion  "  county  "  incladea  a  county  of  a 
city  and  a  county  of  a  town  and  city  and  eonntv. 
The  expression  "Attorney  General"  includes  m 
the  case  of  any  vacancy  or  inability  to  act  the 
Solicitor  Greneral. 
The  expressions  "arms"  and  "ammunition"  re- 
44  *  tf  Vict,       spectively  have  the  same  meaning  as  in  the 
o  s.  Peace  Preservation  (Ireland)  Act,  1881. 

The  expression  "  prescribed  "  means  prescribed  by 
rules  to  be  made  by  the  Lord  Lieutenant  in 
manner  provided  by  this  Act. 
The  expression  "committed  for  trial"  means  a 
person  committed  to  gaol  to  be  there  kept  until 
ttis  trial  for  an  offence,  or  admitted  to  bail  on 
the  condition  of  his  appearing  to  take  his  trial 
for  any  offence. 
The  expression  "  aggravated  act  of  violence  against 
"  the  person "  means  an  assault  which  either 
causes  actual  bodilv  harm  or  grievous  bodily 
harm,  or  is  committed  with  intent  to  cause 
grievous  bodily  harm. 
The  expression  "attack  on  a  dwelUn^  house" 
means  any  crime  cognisable  by  law  mvolvuig 
the  breaking  into,  firing  at,  or  otherwise  assault- 
ing or  injuring  a  dweUing  house. 
The  expression  "resident  magistrate"  means  a 
magistrate  appointed  in  pursuance  of  the  Act  of 
the  session  of  the  sixth  and  seventh  years  of  the 
reign  of  ^ne  William  the  Fourth,  chapter 
thirteen,  intituled  "  An  Act  to  consolidate  the 
"laws  relating  to  the  constabulary  force  in 
"  Ireland,"  and  of  the  Acts  amending  the  same, 
and  includes  any  divisional  justice  of  the  polioe 
district  of  Dublin  metropolis. 
The  expression  "  inspector  of  constabulary  "  means 
a  county  inspector  of  the  Royal  Irish  Con- 
stabulary, and  includes  an  inspector  of  the 
Dublin  metropolitan  police,  and  the  expression 
"  sub-inspector  of  constabulary  "  means  a  sub- 
inspector  of  the  Royal  Irish  Constabularv. 
The  expression  "  judges  of  the  Supreme  Cfourt  of 
"Judicature  "  means  the  judges  of  Her  Majesty's 
Court  of  Appeal  and  ci"  Her  Majesty's  High 
Court  of  Justice  in  Ireland  other  than  the 
Judicial  Commissioner  of  the  Irish  Land  Com- 
misaion. 
abort  ttue.  36.  This  Act  may  be  cited  as  the  Pre- 

vention of  Crime  (Ireland)  Act,  1882. 
J^J««»«"*  37.  This  Act  shall  continue  in  force 

until  the  expiration  of  three  years  next 
afler  the  passine  thereof,  and  to  the  end  of  the  then 
current  session  of  Parliament. 

Provided,  that  the  expiration  of  this  Act  shall  not 
affect  the  validity  of  anything  done  in  pursuance  of 
this  Act,  and  any  person  convicted  under  this  Act  may 
be  punished  as  if  this  Act  continued  in  force,  and  all 
appeals,  prosecutions,  and  other  legal  proceedings 
pending  under  this  Act  at  the  time  ot  the  expiration 
thereof  may  be  carried  on,  completed  and  earned  into 
effect,  and  the  sentences  carried  into  execution,  as  if 
this  Act  had  not  expired. 


SCHEDULES. 

SMstknse.  XTBST  SCHEDULE. 

Boue  for  Apfxau  to  the  Coubt  or  Cbiuival  Appeal. 

(I.)  Notice  of  the  appeal  iball  be  given  within  seven  days 
after  the  day  on  which  the  appellant  was  sentenced  by  the 


Special  Commiggion  ooart,  or  aach  further  time  as  may  be 
allowed  by  the  said  Special  Commiasion  Court,  or  by  the 
Court  of  Criminal  AppeaL 

(3.)  The  said  notice  shall  be  served  in  the  prescribed 
manner  on  the  master  of  the  Crown  Office,  or  other  pre- 
scribed person  (who  is  in  this  Schedule  included  in  the 
term  Master  of  the  down  Office),  but  such  notice  shall  not 
be  invalidated  by  any  informality  in  the  procedure. 

(3.)  The  master  of  the  Crown  Office  shall  forthwith  in 
the  prescribed  manner  give  notice  to  the  Attorney  Greneral, 
and  to  tb9  Spedal  Commission  court  before  which  the 
appellant  was  tried,  and  the  latter  court  shall  forthwith 
torwtad  In  the  prescribed  manner  for  the  use  of  the  Court 
of  Oriminal  Appeal  copies  of  tbe  shorthand  writer's  notes, 
and  all  indictments,  documents,  and  things  connected  with 
tbe< 


<0  The  master  of  the  Crown  Office  shall  forthwith  gfive 
notice  to  the  jndgea  whose  duty  it  is,  aooording  to  the  rota, 
to  sit  in  the  Cmirt  of  Criminal  Appeal,  and  those  judges 
shall,  notwithstanding  any  vacation,  forthwith  proceed  to 
hold  a  court,  and  hear  and  determine  the  a^eaL 

(G.)  Unless  the  Court  of  Criminal  Appeal  on  tbe  appli- 
cation of  the  appellant,  or  of  the  Attorney-General,  for 
special  reaaon  otherwise  orders,  the  court  shall  be  held 
within  fourteen  days  after  the  day  on  which  the  appellant 
was  sentenced,  and  shall  ait  from  day  to  day  to  hear  tbe 
appeal. 

(6.)  The  appeal  shall  be  he^  in  open  court  in  the 
presence  of  the  appellant,  and  the  appellant  may  appear  by 
counsel  or  solicitor. 

(7.)  The  court  may  le-hear  the  case  by  the  reading  of 
the  evidence  as  contained  in  the  shorthand  writer's  notes, 
and  may  permit  to  be  called  or  call  any  new  witness,  and 
may  recall  any  witness  ^o  gave  evidence  at  the  trial,  and 
may  either  examine  such  witness  or  let  him  be  examined 
and  cross  examined  by  or  on  behalf  of  the  appellant  and 
the  proeecutor. 

(8.)  During  the  time  allowed  for  an  appeal  and  while  an 
appeal  is  pending  a  sentence  shall  not  be  carried  into  execu- 
tion, but  the  appellant  shall  be  detained  in  custody  in  like 
manner  as  if  he  were  awaiting  his  trial ;  and  he  shall  be 
brought  before  the  court  in  accordance  with  the  prescribed 
rules,  and  the  master  of  the  Crown  Office  shall  give  the 
presOTibed  notice  of  the  appeal  to  tbe  sheri^  gader,  and 
other  persons  concerned  in  the  execution  of  the  sentence  or 
tbe  custody  of  the  appellant,  and  shall  also  give  such  notice 
of  the  result  of  tbe  appeal  as  may  be  necessary  for  carrying 
into  effect  the  final  judgment  of  the  court 

(9.)  Where  a  person  convicted  by  a  Special  Commission 
court  is  in  custody  and  without  legal  assistance,  and  is 
desirous  to  appeal,  it  shall  be  the  duty  of  the  goveruor  or 
other  chief  officer  of  the  prison  in  which  he  is  confined  to 
assist  him  in  malting  out  and  forwarding  within  due  time  a 
notice  of  appea)  to  the  proper  officer  in  accordance  with 
this  Act. 

(10.)  An  appellant  shall  be  entitled,  on  application,  to 
have  a  oopy  Oi  the  ahogrtb^nd  writer's  notes,  &m  of  cha^e. 


Section  4.  SECOND 

Column  1. 
County  of  Antrim. 
County  of  Cork. 
County  of  Dublin. 
County  of  Galway. 
Coonty  of  Kilkenny. 
County  of  Limerick. 
County  of  Waterford. 


SCHEDULE. 

Column  2. 

County  of  the  Town  of 

Carrickfergns. 
County  of  uie  City  of 

Cork. 
County  of  the  City  of 

Dublin. 
County  of  the  Town  of 

Oalway. 
County  of  the  City  of 

Kilkenny. 
County  of  the  City  of 

Limerick. 
County  of  tbe  City  of 

Waterford. 
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PUBLIC  GENERAL  STATUTES, 


[Th£  Ibish 


SwttoDls.  THIBD  SCHEDULa 

ALIEN  ACT. 
COFT  O*  AOT  MMFMRBMB  TO. 

ANNO  UNDECIMO 
VICTQBI^  REGIN^. 
Caf.  XX.. 
An  Act  to  authorise  for  One  Year,  and  to  the  End  of  the 
then  next  Session  of  Parliament,  the  Kemoval  of  Aliens 
from  the  Bealm.  [9th  /unc  1848.] 

Power  to  WHEREAS  it  is  expedient  for  the  due 

ttutmlMd  Sscarity  of  the  Peace  and  TranqnllUty  of  this 
Lieutenant  ol  Bealm,  that  Provision  should  be  made,  for  a 
Irabad  to  order  Time  to  be  limited,  respecting  Aliens  arriving 
ttji'sUlm^'^  or  resident  in  this  Kingdom  :  Be  it  enacted 
by  the  Queen's  most  ^oellent  Majesty,  by 
•od  with  the  Advice  and  Consent  of  the  Lords  SpiritoiJ 
and  Temporal,  and  Commons^  in  this  present  Parliament 
assembled,  and  by  the  Autbcuity  of  the  same.  That  when 
and  so  often  aa  One  of  Her  Majesty's  Principal  Secretaries 
of  State  in  that  Part  of  the  United  Kingdom  called  Great 
Britain,  or  the  Lord  Ueatmuuit  or  other  Chief  Governor  or 
GovemoiB  in  that  Part  of  the  United  Kingdom  called  Ire- 
land, shall  have  Reason  to  believe,  from  Information  given 
to  him  or  them  respectively,  in  Writing,  by  any  Person 
snbsoribing  his  or  her  Name  and  Address  thereto,  that  for 
the  Preservation  of  the  Peace  and  TranqaiSity  of  any  Part 
of  this  Bealm  it  is  expedient  to  remove  therefrom  any 
Alien  or  Aliens  who  may  be  in  any  part  of  this  Bealm,  or 
who  may  hereafter  arrive  therein,  it  shal)  be  lawful  for  such 
Secretary  of  State  in  that  Part  of  the  United  Kingdom 
called  Great  Britain,  and  for  such  Lord  Lieotenantor  oth^ 
Chief  Governor  or  Oovemora  in  that  Part  of  the  United 
Kingdom  called  Iretaod,  by  Order  under  his  or  their  Hand 
or  Hands  respectively,  to  be  published  in  the  London  or 
Dublin  Gazette^  as  the  Case  may  be,  to  direct  that  any  such 
Alien  or  Aliens  who  m%y  be  within  Great  Britain  or  Irelaad 
respectively,  or  who  may  hereafter  arrive  therein,  shall 
depart  this  Bealm,  within  a  Time  limited  in  such  Order ; 
If  AUem  wnfollT  "^^  '^  "^7  '""^  Alien  shall  knowingly  and 
rtfuse  to  obey  wilfully  refuse  or  neglect  to  pay  due  Obedi- 
noh  Order,  they  enoe  to  SDob  Order,  or  shall  be  found  in  this 
migbjcoo^jlttedE^^  p^  thereof;  contr^y  to  nch 

taken  In  efauge    Order,  after  such   Publication    thereof    as 
torthepoipaaeof  aforesaid,  and  after  the  Expiration  of  the 
^'"|»n' ™t  o'  Time  Umited  in  such  Order,  it  shaU  be  law- 
'  fnl  for  any  cf  Her  Majesty's  Principal  Secre- 

taries of  State,  or  for  the  Lord  Lieutenant  or  other  Chief 
Governor  or  Governors  of  Ireland,  or  his  or  their  Chief 
Secretary,  or  for  any  Justice  of  the  Peace^  or  for  the  Mayor 
or  Chief  Mapstrate  of  any  City  or  Plaoe^  to  cause  eveiy 
such  Alien  to  be  arrested,  and  to  be  committed  to  the 
Common  Gaol  of  the  Ooonty  or  place  where  he  or  she  shall 
be  so  arrested,  there  to  remain,  without  Bail  or  HaiDprlse, 
imtil  he  or  ahe  shall  be  taken  in  charge  for  the  Pnrposa  of 
being  sent  out  of  the  Realm,  under  w  Anthority  herein- 
after given. 

Penalty  on  n.  And  be  it  enacted.  That  every  such 

taglS^^JS';.  ^«"  ■»  l°«"rfnfi;l7  "d  wilfully  refusing  or 
neglecting  to  pay  due  Obedience  to  any  saoh 
Older  as  aforesaid  shall  be  guilty  of  a  Misdemeanour,  and 
being  convicted  thereof  shall,  at  the  Discretion  of  the  Court, 
be  adjudged  to  suffer!  Imprisonment  for  any  Time  not  es- 
oeeding  one  Month  for  the  First  06fenoe,  and  not  exceeding 
Twelve  Montlis  for  the  Seoond  and  any  subsequent  Offence. 
Aliena  on  III.  And  be  it  enacted.  That  it  shall  be 

Sb^^r  ™y  l^wf  "l  for  «iy  on.  of  Her  ifajes^s  Prin- 
be  ^ven  in  oipal  Secretaries  of  State^  or  the  Lord  Lieu- 

diaige  by  Wmi^  tenant  or  Chief  Governor  or  Governors  of 
rant  o|  8eo«««^  Ireland,  in  any  Case  in  which  any  Alien 
Li«rt!n^t  of  >h>U  be  found  in  this  Bealm  after  the  Ezpi- 
Ireland,  to  be  ration  of  the  Time  Umited  in  such  Order, 
oonnyed  out  of  mj  j  whether  be  or  she  shall  or  shall  not  have 
the  Kingdom.  ^^^^  arrested  or  committed  for  Befusal  or 
Neglect  to  obey  such  Order,  or  convicted  of  such  Refusal  or 
Neglect,  and  either  before  or  after  such  Alien  shall  have 


suffered  the  Punishment  inflicted  for  the  samp,  by  Warrant 
under  bis  hand  and  Seal,  to  give  such  Alien  in  charge  to 
One  of  Her  Majesty's  Messengers,  or  to  any  other  Person 
or  Persons  to  whom  ha  shall  thhik  pn^ter  to  direct  such 
Warrant,  in  order  to  sodi  Alien  beins  conveyed  oot  of  the 
Kingdom ;  and  saoh  AUen  shall  be  so  oonvsyed  accordingly : 
Wli««iayA|lsn  P«>rided  always  that  where  suoh  Alien 
■hill  allege  uv  (not  having  been  convicted  aa  aforesaid) 
ExcoMfor  not  gl,aU  allege  any  Excuse  for  not  complying 
OrfSfpri^  vrith  such  Order,  or  any  Reason  why  the 
Coundl  to  Judge  same  should  not  be  enforced,  or  why  ftarther 
of  the  BnfBdency  Time  should  be  allowed  Um  or  her  for  oom- 
ol  theMme.  pjying  therewith,  it  shall  be  lawfU  for  the 
Lords  of  H«>  Majesty's  Privy  CoimcU  in  Great  Britun  or 
in  Irehuid,  as  the  Case  may  be,  to  jodgo  of  the  Sufficiency 
of  suoh  Excuse  or  Reastm,  and  to  allow  or  disallow  the 
same  either  absolutely  or  aa.  saoh  Condition  aa  they  shall 
think  fit ;  and  where  saoh  Alien  shall  be  in  Cuotody  under 
BDch  Warrant  of  any  of  Her  Majes^'s  Secretaries  of  State 
or  of  the  Lord  Lieutenant  or  other  Chief  Governor  or 
Governors  of  Ireland  as  aforesaid,  the  Messenger  or  other 
Person  in  whose  Custody  he  or  she  shall  be,  forthwith  upon 
its  being  signified  to  him  that  such  Excuse  or  Reason  is 
alleged  by  such  Alien,  shall  make  known  the  same  to  snch 
Secretary  of  State,  or  to  the  Lord  Lieutenant  or  other  Chief 
Governor  or  Governors  of  Ireland,  aa  the  Case  may  be, 
who,  upon  receiving  such  NotiSoation,  or  in  any  Case  in 
wh^ch  he  op  they  shall  he  informed  that  any  suoh  Excuse  or 
Reason  is  alleged  by  or  on  behalf  of  any  AUen  to  quit  the 
Bealm,  shall  forthwith  suspend  the  Execution  of  snch 
Warrant  nntil  the  Matter  can  be  inquired  into  and  deter- 
mined by  the  said  Lords  of  Her  Majesty's  Privy  Counral ; 
and  such  Alien,  if  in  Custody  under  any  such  Warrant, 
shall  remain  in  such  Custody,  or  If  not  in  Custody  may  be 
given  in  charge  by  any  such  Warrant  as  aforesaid,  and  shall 
remain  in  Custody  until  the  Determination  thereon  shall  be 
made  known,  unless  in  the  meantime  snch  Beoretaty  of 
State,  or  the  Lord  Lieutenant  or  other  Chief  Governor  or 
Governors  of  Ireland,  shall  consent  to  or  the  said  Lords 
shall  make  Order  for  Qm  Belease  of  sndi  Alien,  either  with 
Thj—  o^...,^  <»r  without  SeouriW :  Provided  alw^s,  that 
rt^w^Tr  tba  Vids  of  Her  Majesty's  Most  Honoor-* 
Sumnuwy  at  able  Privy  Cooneil  ahaU  cause  to  be  ddivered 
Matten  alleged  ^  such  Alien,  in  Writing,  ageneral  Summary 
bTdXarrito'  °f  ""8  Matters  alleged  against  him  or  her, 
him,  Ao.  >nd  shall  allow  him  or  her  reasonable  Time 

to  prepare  his  or  her  Defence  ;  and  that  it 
ghall  be  lawful  for  him  or  her  to  snmtnon  and  examine  npon 
Oath  Witnesses  before  the  said  Lords  of  Her  Majesty's 
Most  Hononrable  Privy  Council,  and  to  be  heard  before 
them,  by  himself  or  herself,  or  his  or  her  Counsel,  in  support 
of  the  Ezcnso  or  Beaoon  by  him  or  her  alleged. 
Judges  may  XV.  Provided  always,  and  be  it  enacted, 

ftS'ta^lu  CaMB,  '^**  ™  ^'^T  ^^'^  ■»  "'"'=•'  ^""^  "  K""* 
Utbeyaae  by  this  Act  to  oommit  any  Alien  to  Gaol 

■nflfcJMit  OaaiB.  without  Bail  or  Mainprize  it  shall  and  may 
be  lawfnl  for  any  Justices  of  Her  Majesty's 
Courts  of  Record  at  Westminster  or  in  Dnblin,  or  for  any  of 
the  Barons  in  Great  Britain  or  Ireland,  being  of  the  Degree 
of  the  Coif,  or  for  the  Lord  Justice  Cletk  or  any  of  the 
Commissioners  of  Jnsticiaiy  in  Scotland,  if  npon  Application 
made  he  shall  see  sufficient  Cause,  to  admit  such  PeraOD  to 
Bail,  he  or  she  giving  sufficient  Security  for  his  or  her 
Ai^Msnuioe  to  answer  the  Matters  alleged  i^punst  him  or 
her. 

Where  AUen  V.  Provided,    nevertheless,    and    be    it 

taSS^tM^of  enacted.  That  where  any  Alien  who  sbaU 
the  Healm  within  have  been  committed  under  this  Act  to 
One  Month  after  remain  until  he  or  she  shall  be  taken  in 
Commitment,  charge  for  the  Purpose  of  being  sent  out  of 
omi2S?erS,  *'^B   Realm,  shall  not  be  sent  out  of  the 

where  application  Realm  within  one  Calendar  Month  after 
has  been  made,  gQch  Commitment,  It  shall  in  every  suoh 
S52^'5«h  0«"9  ^  ^^^  f"  "y  of  the  Jn.ti«a  of 
Alien  out  of,  Her  Majesty's  Courts  of  Record  at  West- 
Ciatody.  minster  or  in   Dublin,  or  for  any   of  the 

Barons  in  Great  Britain  or  Ireland,  being  of  the  D^^ree 
of  the  Coif,  or  for  the  Lord  Justioe  Cleric  or  any  of  the 
Commissianen  of  Justidaiy  in  Scotland,  or  for  any  Two  of 
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Her  Majesty'i  JuitioM  of  the  Fettce  in  any  Part  of  the 
United  Kingdom,  apon  Amlioation  made  to  him  or  them 
by  or  on  the  Behalf  of  the  Penon  (O  oommitted,  and  apon 
Proof  made  to  him  or  them  that  reasonable  Notice  of  the 
Intention  to  make  such  Application  had  been  given  to 
Bome  or  One  of  Her  Majesty  ■  Principal  Seoretariee  of  State 
in  Great  Britun,  or  to  the  l|0rd  I4eatenant  or  Cliief 
Oovernor  or  GkiTemora  of  Ireland,  or  his  or  their  Chief 
Secretary,  according  to  his  or  their  Disoretion,  to  order  the 
Person  so  committed  to  be  continued  in  or  discharged  oat 
of  Custody. 
Act  not  to  VL  ProTided  always,  and  be  It  enactedi 

wSdoJi,  *?"  ''^"'  '"'"'"«  in  *■>"  -^o'  contained  shaU 
or  AUena  who  affect  any  Foreign  Ambassador  or  other 
hare  ndded  in  Public  Minister  duly  antborised,  nor  any 
ttwWi^dom  lor  Pgiron  belonging  to  the  diplomatic  or  domes- 
re«i.  y^  Batablishment  of  any  stub  Foreign  Am- 
bassador or  Fublio  Minister,  registered  as  sach  aooording  to 
Law,  or  being  actually  attendant  npon  such  Ambassador 
or  Minister,  nor  any  Alien  under  the  Age  of  Fourteen 
Years,  or  who  shall  hare  been  residing  wiuin  this  Bealm 
for  Three  Years  next  before  the  passing  of  this  Act. 
DnnUon  of  VIL  And  be  it  enacted.  That  Qiis  Act 

^"^  shall  continue  in  force  for  One  Year  from 

the  passing  thereof,  and  until  the  End  of  the  then  next 
Session  of  parliament. 


ActDiagtbe 
repealed,  Ac. 


Vni.  And  be  it  enacted.  That  this  Aot 
may  I>e  repealed  or  amended  in  the  present 
SeadoD  of  Pariiament, 


Cap.  XXVI. 
An  Act  to  amend  the  Law  relating  to  tlie  Election 
of  Lords  Temporal  to  serve  in  Parliament  for 
Lreland.  [I2tA  July  1882.] 

BE  it  enacted,  &c.,       .  .  ^  .  . 

"ejoo'ion  o'  I.  In  the  event  of  any  fntore  election 

StaoT^tlSd  of  a  Lord  Temporal  to  serve  in  Parlia- 
eieotion.  ment  for  Ireland,  the  period  of  fifty-two 

*  days  from  the  teste  of  the  writs  for  such 

election,  within  which  it  is  required  by  the  Act  of 
Union  of  Great  Britain  and  Ireland  that  the  same  shall 
be  returned  into  the  Orown  Office  of  Ireland,  shall  be 
reduced  to  a  period  of  thirty  days. 
Short  tiUe.  2.  This  Act  may  be  cited  as  the  Elec- 

tion of  Representative  Peers  (Ireland)  Act,  1882. 

Cap.  XXVIL 

An  Act  to  extend  certain  Provisions  of  the  Poor 
Bate  Assessment  and  Collection  Act,  1869,  to 
the  Highway  Bate,  and  for  other  purposes. 

H2thJulyl8S2.'] 

Cap.  XXVm. 
An  Act  to  apply  the  sum  of  fire  million  seven 
hundred  and  three  thousand  eight  hundred  and 
ninety-one  pounds  out  of  the  Consolidated  Fund 
to  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  eighty-three.  [2ith  July  1882.] 

Cap.  XXIX. 

An  Act  to  amend  the  Acts  relating  to  the  County 
Courts  in  Ireland,  and  to  make  better  provision 
for  Appeals  under  the  said  Acts. 

[24th  July  1882.] 

WHEREAS  it  is  expedient  to  amend  the  law  and 

procedure  regulating  appeals  from  county  courts  in 

Ireland : 
Be  it  enacted,  &c.,     ..... 


AppUeatlmof 
AcL 


I,  This  Act  shall  extend  to  Ireland 
only. 

Short  title.  2.  This  Act  may  be  dted  as  the  Connty 

Court  Amendment  (Ireland)  Act,  1882. 
interpretatioin         3.  The  terms  "  oounty  court  judge," 
Of  terms.  „^^j^  ^^  ^.j^  peace,"  "  civil  bill  court," 

"county,"  and  "borough"  in  this  Aot  shall  have  the 
same  meaning  as  is  provided  by  the  fortieth  and  for^- 
first  Victoria,  copter  fifty-six. 
:};"^S???  ....       4.  Any  person  dissatisfied  with  any  de- 

dlasatU&ed  with  %'      '  «  ■    .1   ^        s 

any  adjudication  d^^  dismiss,  or  Order,  whether  adverse 

maj  appeal  to      to  him  or  in  his  favour,  pronounced  by 

Mriielwhoia       "■'^7  connty  court  judge,  in  the  exercise 

hereby  aatho-      by  him  of  any  jurisdiction  at  law  under 

?^'°i'"^*°*  the  several  Acts  conferring  jurisdiction 
determlae  the  .  .   .,  ,  ■„         ^  'i     t    i     .1 

aame.  on  county  or  civil  bill  courts  in  Ireland, 

may,  in  manner  herein  provided,  appeal 

therefrom  to  the  judge  of  assize  for  the  respective 

counties  in  which  such  decree,  dismiss,  or  order  shall 

have  been  made  or  pronounced;  and  such  judge  of 

assize  is  hereby  empowered  and  required  to  hear  such 

suit  or  matter,  and  to  make  such  decree  or  order 

thereon,  and  issue  such  execution  in  all  respects  as  is 

empowered  by  the  several  statutes  in  that  behalf  by  the 

said  county  court  judges  to  be  awarded,  and  the  said 

judge  of  assize  may  upon  any  such  appeal  adjourn  or 

remit  the  suit  or  matter  back  to  tne  county  court 

judge  with  such  declarations  or  directions  as  ho  shall 

think  proper,  and  may  upon  said  appeal  make  such 

order  with  reference  to  the  oosts  thereof  as  he  shall 

think  fit    Nothing  contained  in  this  section  shall  apply 

to  anv  suit  or  matter  instituted  under  the  equitable 

jurisdiction  vested  in  the  county  courts  by  the  County 

40  A  41  Vict.       Officers  and  Conrts  (Ireland)  Act,  1877, 

cB6.  as  amended  by  this  Act.' 

Appeal  *<'*•'''  S.  Every  appeal  under  this  Act  shall  be 
w^thtalSi  dear  ^7  notice  signed  by  the  party  appeahng 
daya  after  dose  or  his  solicitor  in  the  form  or  to  the  like 
moctSI"'  ***"  ****"  ™  ^^ schedule  to  this  Act  annexed. 
Such  notice  shall  be  lodged  with  the 
olerk  of  the  peace  and  shall  be  served  witbin  four  clear 
days  from  the  close  of  the  sitting  of  the  county  court 
for  the  hearing  of  civil  bills  at  which  the  decree  or 
adjudication  appealed  from  shall  have  been  made,  and 
shall  be  to  the  next  assize  to  be  held  after  the  said 
period.  Service  of  such  notice  shall  be  effected  on  the 
opposing  party  or  his  solicitor  personally,  or  by  leaving 
same  at  their  or  either  of  their  residences  with  a  clerk, 
servant,  wife,  or  child,  or  other  person  therein  over  the 
age  of  sixteen  years ;  and  proof  of  such  service  shall  be 
by  affidavit  made  before  any  justice  of  the  peace,  which 
Proof  of  aerrlce  he  is  hereby  empowered  to  take,  or  be- 
by  affldarit,  fore  the  olerk  of  the  peace ;  and  on  such 
proof  being  given  the  clerk  of  the  peace  shall  enter  the 
same  for  oearing  before  the  judge  of  assize,  and  such 
entry  shall  be  pnma  facie  proof  of  due  service  thereof 
before  sqch  judge  of  assize. 

Noueeof^appeai  6.  A  notice  of  appeal  shall  be  a  stay 
ofaxaeatioota  of  execution,  proridsd  a  recognizance 
caae  a  recogni-  with  Sufficient  sureties  conditioned  to  pay 
Stola^^rSJlde?  t""®  ■"«»»  .Mcovered  and  costs,  or  oosts 
herein,  or  the  awarded  in  case  no  sum  is  recovered  if  a 
amoant  lodged,  defendant  appealing,  or  to  pay  the  oosts 
awarded  where  the  appellant  was  a  plaintiff  in  the 
county  court,  and  to  pay  the  costs  of  the  appeal  in  case 
the  adjudication  appealed  from  was  in  fiivour  of  the 
party  appealing,  be  entered  into  within  the  said  period 
of  four  Clear  days  before  the  clerk  of  the  peace  or  any 
justice  of  the  peace  of  the  county,  or  in  case  the  party 
appealing  desire  to  dispense  with  a  recognizance  by 
loagment  within  the  like  period  of  the  amount  of  said 
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Bums  respectively  with  the  derk  of  the  peace,  who  ahall 
retain  the  same  and  dispose  thereof  as  he  shall  be 
directed  by  the  judge  of  assize ;  and  the  recognizance 
herein  provided  may  be  in  the  Form  31,  Schedule  C. 
of  the  K>urteenth  and  fifteenth  Yictoria,  chapter  fifty- 
seven,  or  to  the  like  effect,  and  with  such  variation  as 
is  by  this  Act  provided ;  and  the  recep- 
nmS^eebr  ^'^^  **^  *""''  recogMzanoe  by  the  clerk 
clerk  of  paaoa  of  the  peace  shall  be  conclusive  evidence 
concliuire  that  the  several  provisions  herein  enacted 

the^oTi^toni      >°  refereAce  thereto  have  been  complied 
In  ratennce        with,  and  in  case  any  such  recognizance 

Stod^^'  '^""^  ^"^  *'^''  ^^^'^  ^7  ""y  justice  of 
the  peace,  the  same  shall  be  returned  to 
the  clerk  of  the  peace  within  two  days  after  same  shall 
have  been  taken  or  acknowledged :  Provided  always, 
that  nothing  herein  contained  shall  affect  the  provisions 
of  the  rixty-ninth  section  of  the  twenty-third  and 
twenty-fourth  Victoria,  chapter  one  hundred  and  fif  ty- 
fonr. 

APPJJJ  f"^  7.  Appeals  in  civil  bill  cases  from  the 

bJSSt  Recorder  of  Dublin  shall  be  to  the  court 

to  which  such  appeals  lie  at  the  time  of 
the  passing  of  this  Act,  but  in  other  respects  shall  be 
regulated  by  the  enactments  contained  in  this  Act. 
Execntion  after  g.  In  Case  any  decree,  dismiss,  or  ad- 
big^  two^l-  judication,  notwithstanding  notice  of  ap- 
nnee  to  render  peal  and  of  the  entry  into  such  recogni- 
JUJ^*  *"^  zance  or  of  the  making  of  such  lodgment 
as  is  herein  provided,  shall  be  executed,  the 
party  so  executing  the  same  or  continuing  in  possession 
of  any  goods  thereafter  shall  be  deemed  to  be  a  tres- 
passer, and  may  be  proceeded  against  accordingly. 

Moment  o/^  9.  From  and  after  the  passing  of  this 
eertain  sbitnt-  ^'^^  sections  .one  hundred  and  twenty- 
able  proTlsloni.  seven,  one  hundred  and  twenty-eight,  one 
hundred  and  twenty-nine,  and  one  hun- 
dred and  thirty  of  the  fourteenth  and  fifteenth  Victoria, 
chapter  fifly-seven,  are  hereby  repealed  ;  and  it  is  here- 
by further  enacted  that  every  decree,  dismiss,  or 
adjudication  made  under  section  one  hundred  and  fifty 
of  the  fourteenth  and  fifteenth  Victoria,  chapter  fifty- 
seven,  may  be  appealed  from  as  in  this  Act  provided. 
The  fifty-fifth  section  of  the  County  Ofl^oers  and 
Courts  (Ireland)  Act,  1877,  is  hereby  repealed. 
irthS  jSrtrt""  10.  The  several  civil  bill  courts  in  Ire- 
tloa  of  oooi^  ^d  shall,  in  addition  to  the  jurisdiction 
u'jk'f  '"'*"  "'"'  possessed  by  them,  have  and  exercise 
cTel"  ML*  "^^  **'^  power  and  authority  of  the  High 
_  Court  of  Chancery  in  the  suits  and 
matters^  herein-after  mentioqed,  that  is  to  say,  where 
the  subject  thereof  shall  not  exceed  in  amount  or  value, 
80  far  as  it  consists  of  personalty,  five  hundred  pounds, 
and  so  far  as  it  consists  of  lands,  shall  not  exceed  the 
annual  value  of  thirty  pounds  ;  (that  is  to  say,) 

(a.)  In  suits  by  executors  or  administraton  for  the 

administration  of  assets ; 
(i.)  In  suits  for  the  setting  aside,  cancelling,  or  re- 
forming any   deed,  agreement,  assurance,  or 
conveyance  of  any  property  on  the  ground  of 
fraud  or  mistake. 

jariSwi^n-  ''■  ^'^  '^y^^  <"■  adjudication  made 
ferred  br  fore-"  under  the  jurisdiction  conferred  by  the 
Rolng  lectloD.  foregoing  section  of  this  Act  shall  be  sub- 
ject to  appeal  as  is  provided  by  Part  U. 
of  the  Connty  Officers  and  Courts  (Ireland)  Act,  1877. 

Ss^kMVicL       deemed  to  indude  any  appeal  brought 

e-  **•  under  the  provisions  of  the  Landlord  and 

44  4  4S  Vict.       Tenant  (Ireland)  Act,  1870,  or  the  Land 

Law  (Ireland)  Act,  1881,  and  appeals 


thereunder  shall  be  brought  in  manner  and  to  the 
court  provided  by  the  forty-seventh  section  of  the 
Land  Law  (Ireland)  Aot,  1881. 


Notice  of  ai>peaL 
Division  of 


SCHEDULE. 
Nonci  or  Affkal. 

Coqniy  of  Connty  Court. 

FhuntifF 
Defendant 
Take  Notiob  that  I  hereby  appeal  against  the  {hen  slate 
whether  deeru,  order,  ditmiu,  as  the  eate  may  be,)  herein  to 
the  next  going  judge  of  assize  ia  and  for  the  county  of 
Dated  this  di^  of 

(Signed) 
To  the  Clerk  of  the  Peace,  Th«  (Plaintiff 
or  Defendant,  cu  the  eate  may  ie,)  and 
his  Solicitor. 


Cap.  XXX. 

An  Act  to  am^nd  the  Baths  and  Wash  Houses 
Acts.  [2M  Julu  1882.] 


Cap.  XXXI. 

An  Act  to  render  Judgments  obtained  in  certain 
Inferior  Courts  in  England,  Scotland,  and  Ire- 
land respectively,  effectual  in  any  other  part  of 
the  United  Kingdom.  [24ihJidy  1882.] 

81  «  83  Vlot. 
0.64. 


WHEREAS  it  is  expedient  to  extend 
the  prindple  of  the  Judgments  Extenrion 

Act,  1868,  to  the  judgments  of  .certain  inferior  courts 

of  Great  Britain  and  Ireland : 
Be  it  therefore  enacted,  &c., .... 

Short  tiUa.  ].  Xhis  Act  may  be  cited  for  all  pur- 

poses as  the  Iqferior  Courts  Judgments  Extension  Act, 
r882. 

rf  t«rK?**'°°  ^'  ^^  *"  ■*^**  *^®  following  words  and 
expressions  shall  have  the  interpretations 
and  meanings  in  this  section  assigned  to  them  respec- 
tively, unless  there  be  something  in  the  subject  or  con- 
text repugnant  to  such  construction ;  (that  is  to  say). 

The  expression  "judgment"  shall  indude  decreet, 
civil  bill  decree,  dismiss,  or  order : 

The  expression  "inferior  courts"  shall  indnda 
Connty  Conrts,  Civil  Bill  Courts,  and  all  Courts 
in  England  and  Irdand  having  jurisdiction  to  hear 
and  determine  dvil  causes,  other  than  the  High 
Courts  of  Justice ;  and  in  Irdand,  Conrts  of  Petty 
Sessions  and  the  Court  of  Bankruptcy;  and  in 
Scotland  shall  include  the  Sheriffs  Courts  and  the 
Courts  held  under  Uie  SmsJl  Debts  and  Debts 
Recovery  Acts ; 

The  expression  "  registrar  of  an  inferior  court  "  shall 
indude  the  sheriff  derk  of  a  Sheriff's  Court  in 
Scotland,  and  any  officer  fulfilling  the  duties  of  a 
renstrar  in  an  inferior  court  in  England ;  and  in 
Irfland  shall  indude  the  clerk  of  the  peace  or 
other  officer  whose  duty  it  is  to  enter  tne  judg- 
ment, decree,  or  order  of  the  court : 

"  Prescribed  "  means  prescribed  by  rules  made  under 
the  provisions  of  this  Act : 

The  expression  "  person  "  shall  indude  any  party  or 
parties  to  a  cause  in  any  inferior  court  in  England, 
Scotland,  or  Irdand : 

The  expression  "  plaintiff "  shidl  indude  pursuer, 
oomplainer,  or  any  person  at  whose  instance  any 
action  or  proceeding  in  an  inferior  court  is  insti- 
tuted; and  the  expression  "defendant"  shall  in- 
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elude  defender,  respondent,  or  other  person  against 
whom  any  such  action  or  proceeding  is  directed : 
The  expression  "  action  "  snail  mean  the  action  or 
other  proceeding  in  which  any  judgment  was  pro- 
nonnoed;  and  the  expression  "summons"  shall 
mean  the  summons  or  other  initial  writ  in  such 
aotfon. 

ii^?'*coiirt  '■  ^'^''***  judgment  shall  hereafter  be 
tognntoerti-  obtained  or  entered  up  in  any  of  the 
floats  of  jndg^  inferior  courts  of  Eneland,  Scotland,  or 
"•"'■  Ireland  respectively  tor  any  debt,  da- 

mages, or  costs,  the  registrar  of  such  inferior  court  or 
other  proper  officer  shul,  after  the  time  for  appealing 
against  such  judgment  shall  have. elapsed,  and  in  the 
event  of  such  ju(Q[ment  not  being  reversed  upon  appeal 
or  of  execution  thereunder  not  b^ng  stayed,  upon  the 
application  of  the  party  who  has  recovered  such  judg- 
ment, and  upon  proof  that  the  same  has  not  been 
satisfied,  and  payment  of  the  prescribed  fee,  grant  a 
certificate  in  the  form  in  the  schedule  to  this  Act  an- 
nexed. 

Jjg^J^™^  4.  On  the  prodnction  to  the  r^strar 
tuen  the  aOMt  <"*  Other  proper  officer  of  a  county  court, 
oi  ajainnmt  or,  in  the  City  of  London,  of  the  City  of 
t^^t^i^  London  Court  in  England  where  a  judg- 
(iitarwL  ment  has  been  obtained  in  Scotland  or 

Ireland,  or  to  the  registrar  or  other  proper 
officer  of  a  Sheriffs  Court  in  Scotland  where  a  jnclg- 
ment  has  been  obtained  in  England  or  Ireland,  or  to 
the  reeistrar  or  other  proper  officer  of  a  Civil  Bill 
Court  in  Ireland  where  a  judgment  has  been  obtained 
in  England  or  Scotland  of  a  certificate  under  this  Act 
purporting  to  be  signed  by  the  registrar  or  other  proper 
officer  of  the  inferior  court  where  such  judgment  was 
obtained,  such  certificate  shall,  on  payment  of  the  pre- 
scribed' fee,  be  registered  in  the  prescribed  form  by 
such  registrar  or  other  proper  officer  to  whom  the  same 
shall  be  produced  for  that  purpose ;  and  all  reasonable 
costs  and  charges  attendant  upon  the  obtaining  and 
registering  such  certificate  shall  be  added  to  and  reco- 
vered in  like  manner  as  if  the  same  were  part  of  the 
original  judgment.  No  certificate  of  any  such  judg- 
ment .shall  be  registered  as  aforesaid  in  any  inferior 
court  in  the  United  Kingdom  more  than  twelve  months 
aiW  the  date  of  such  judgment. 

KxacnUonot  5,  Where  a  certificate  of  a  judgment 

^  *™^*'  of  any  of  the  inferior  courts  aforesaid  has 

been  registered  nnder  this  Aet,  process  of  execution 
may  issue  thereon  out  of  the  Court  in  which  the  same 
■hall  have  been  so  registered  against  any  goods  or  chat- 
tels of  the  person  against  whom  such  judgment  shall 
hare  been  obtained,  which  are  within  the  jurisdiction 
of  such  last-mentioned  Court,  in  the  same  or  the  like 
manner  as  if  the  judgment  to  be  executed  had  been 
obtained  in  the  Court  m  which  such  certificate  shall  be 
so  registered  at  aforesaid. 

JjjJ^JJ*2j»^  6.  The  courts  of  Great  Britain  and 
JJJJiSJSS"*'^  Ireland  to  which  this  Act  applies  shall, 
Hmiud  toax*-  in  SO  far  as  relates  to  execution  under  this 
*''''°'''  Act,  have  and  exercise  the  same  control 

and  jurisdiction  over  and  with  respect  to  the  execution 
of  any  judgment,  a  certificate  of  which  shall  be  rois- 
tered under  this  Act,  as  they  now  have  and  exercise 
over  and  with  respect  to  the  execution  of  any  judgment 
in  their  own  courts. 


^^  7.  On  proof  of  the  setting  aside,  or 

'*i**t^-         satisfiwtion,  of  any  judgment  of  which  a 

certificate  shall  have  beoi  registered  nnder  tbia  Act, 

the  Court  in  which  such  certificate  is  so  registered  may 

order  the  registration  thereof  to  be  cancelled. 


Co»*j  «>*  ♦»  8.  In  any  action  brought  in  any  of  the 

MOauTmi  jndg^  inferior  courts  aforesaid  for  the  purpose 
mrnti  uniMibT  of  enforcing  any  judgment  which  might  be 
order  oi  Ckmrt.  ,egigt«ied  under  this  Act  in  the  country 
in  which  such  action  is  brought,  the  party  bringing 
such  action  shall  not  recover  or  be  entitled  to  any  costs 
or  expenses,  unless  the  Court  in  which  such  action  shall 
be  brought  shall  otherwise  order. 

KiMng^n  9.  Nothing  contained  in  this  Act  ahaB 
diodon ibSunot  ^nthorise  the  lustration  in  an  inferior 
baexoHded.  court  of  the  certificate  of  any  judgment 
for  a  greater  amount  than  might  have 
been  recovered  if  the  action  or  proceeding  had  been 
originally  commenced  in  such  inferior  ooort. 
_  Provided  that  where  a  judgment  obtained  in  an  infe- 
rior court  in  Scotland  cannot  oe  registered  in  an  inferior 
court  in  England  or  Ireland,  by  reason  of  its  bang  for 
a  greater  amount  than  mieht  have  been  recoverad  if 
the  action  or  proceeding  had  been  originally  commenced 
in  such  inferior  court,  it  shall  be  competent  to  register 
a  certificate  of  such  judgment  in  the  register  directed 
to_  be  kept  in  the  Court  of  Common  Pleas  at  West* 
minster  and  Dublin  respectively,  to  be  called  "The 
Register  of  Scotch  Judgments,"  by  section  three  of  the 
Judgments  Extension  Act,  1868,  in  the  same  manner, 
to  the  same  effect,  and  subject  to  the  same  provisions, 
as  if  the  said  certificate  had  been  a  certificate  of  an 
extracted  decreet  of  the  Court  of  Session,  registered  in 
the  said  register  under  the  said  Ac^ 

A^»2«»  10.  This  Act  shall  not  apply  to  any 

HIM  oertain  jg^gg^ent  pronounced  by  any  inferioi? 
court  in  England  against  any  person  domi« 
ciled  in  Scotland  or  Ireland  at  the  time  of  the  com- 
mencement of  any  action,  unless  the  whole  caose  of 
action  shall  have  arisen,  or  the  obligation  to  which  the 
judgment  relates  ought  to  have  been  fulfilled,  within 
the  district  of  suoh  inferior  court,  and  the  summon* 
was  served  upon  the  defendant  personally  within  the 
said  district,  nor  to  any  j  udgmenti  pronounced  by  any 
inferior  court  in  Scotland  against  any  person  domi- 
ciled in  England  or  Ireland  at  the  time  of  the  com- 
mencement of  any  action,  unless  the  whcde  cause  of 
action  shall  have  arisen,  or  the  obligation  to  which  the 
judgment  relates  ought  to  have  been  fulfilled,  within  the 
district  of  such  inferior  court,  and  the  snmmons  was 
served  npon  the  defendant  personally  within  the  said 
district,  nor  to  any  judgment  pronounced  by  an^  infe- 
rior court  in  Ireland  against  any  person  domiciled  in 
England  or  Scotland  at  the  time  of  the  commencement 
of  any  action,  unless  the  whole  cause  of  action  shall 
have  arisen,  or  the  obligation  to  which  the  jud^^ment 
relates  ought  to  have  been  fulfilled,  within  the  district 
of  such  inferior  court,  and  the  summons  was  served 
upon  the  defendant  personally  within  the  said  district. ' 
Provided  that  it  shall  be  competent  to  any  person 
against  whom  an^  judgment  to  which  thu  Act  does  not 
apply,  as  aforesaid,  is  sought  to  be  enforced  bv  regis- 
tration in  the  register  of  an  inferior  court  in  England 
or  Ireland  to  apply  for  and  obtain  from  one  of  the 
superior  courts  of  England  or  Ireland  a  prohibition  or 
injunction  against  the  enforcement  of  such  judgment, 
and  of  any  execution  thereupon ;  and  that  it  shall  be 
competent  to  any  person  against  whom  any  judgment 
to  wnich  this  Act  does  not  apply,  as  aforesaid,  is  sought 
to  be  enforced  by  regisbration  in  the  register  of  an  infe- 
rior court  in  Sootlimd,  to  apply  for  and  obtain  firom 
the  Bill  Chamber  or  Court  of  Session  in  Scotland 
sospendon  or  suspenaon  and  interdict  of  or  Sj^inst 
the  enforcement  of  such  judgment  and  any  diligence 
thereon,  and  in  any  such  proceeding  as  aforesaid  tbt 
unsaccewful  party  may  be  round  liaue  in  costa. 
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*"•«•■  11.  Rules  for  the  purposes  of  this  Act 

may  be  made  and  altered  fVom  time  to  time  by  the  like 
persons  and  in  the  like  manner  in  which  rules  and 
regulations  may  be  respectively  made  under  and  for  the 
purposes  of  the  County  Courts  Acts  in  England ;  of 
the  Sheriffs  Courts  Acts  in  Scotland,  and  of  the  Civil 
Bill  Courts  Acts  in  Ireland;  provided  that  the  said 
rules  and  regulations  shall  not  extend  the  jurisdiction 
of  any  inferior  court. 


BOHEDULE. 

CKBTincATi  isBued  la  terms  of  the  Inferior  Oonrts 

Judgments  Extension  Aot,  1882. 
I  ,  certify  that  [here  state  name,  bvtinea, 

er  occupation,  and  addreu  ofperton  obtaining  judgmaU,  a/»d 
whether  Plaintiff  or  Drfendam]  on  the  day  of 
18  ,  obtained  judgment  against  [here  ttate  name,  bunneit, 
er  oeeujxttion  and  addrtu  of  perion  agaimt  toham  judgment 
was  olOained,  cmd  vhethar  Plaintiff  or  Defendant]  io  the 
Court  of  for  payment  of  the  sum 

At  on  aooonnt  of  [here  ttat»  shortly  the  nature 

<ff  the  claim  wUh  the  amount  of  coitt  {if  any)  for  vhieh  Judg- 
ment wo*  obtained.] 

[To  be  signed  by  ihe  Registrator  other  proper  Officer 
of  the  Inferior  Court  from  vhich  the  certificate 
issiu*,  amd  to  be  sealed  with  the  Seal  of  the  Court.] 

Non  of  Pbsskhtatios  to  be  appended  to  above  Form, 

The  above  certlfloate  is  presented  by  me  for  regis- 
tration ia  the  Ooart  of  ,  in  aooordanoe 
with  the  provisions  of  the  Inferior  Courts  Judgments 
Extension  Aot,  1883. 

[Signature  and  address  of  Solicitor,  Lam  Agent,  or 
Creditor  presenting  for  SegistrtUion.] 


Cap.  XXXn, 

An  Act  for  the  acquisition  of  Property  and  the 
provision  of  new  Buildings  for  the  Admiralty 
and  War  Office.  [24tk  Jufy  1882,] 

Cap.  XXXTTT. 

An  Act  further  to  amend  the  Acts  relating  to  the 
raising  of  money  by  the  Metropolitan  Board  of 
Works ;  and  for  other  purposes. 

•    [KM  Augwt  1882.] 

Cap.  XXXIV. 

An  Act  to  amend  "The  Beer  Dealers'  Retail 
licences  Act,  1880."  [10(A  August  1882.] 

Cap.  XXXV. 

An  Act  to  amend  so  much  of  "The  Friendly 
Societies  Act,  1875,"  as  relates  to  quinquennial 
returns  of  si<^es8  and  mortality. 

[10th  August  1882,] 

Cap.  XXXVL 

An  Act  to  amend  the  Pauper  Inmates  Discharge 
and  Begulatioa  Act,  1871. 

[10th  August  1882.] 

Cap.  XXXVn. 

Aj>  Act  to  amend  the  Law  respecting  the  obtaining 
of  Com  Betunu.  [10th  August  1882.] 


Cap.  XXXVni. 
An  Act  for  facilitating  Sales,  Leases,  and  other 
dispositions  of  Settled  Land,  and  for  promoting 
the  execution  of  Improvements  thereon. 

[lOfA  August  1882.] 
Be  it  enacted,  &c.,    .  .  .  .  , 

L — Pkblimihakt, 
SborttUe;  I.    (1.)  This  Act  may  be  dted  as  tile 

mStl'SS^.t      SetUed  Land  Act,  1882. 

(2.)  This  Act,  except  where  it  is  other- 
wise expressed,  shall  commence  and  take  effect  from 
and  immediately  after  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-two,  which  time 
is  in  this  Act  referred  to  as  the  commencement  of  thb 
Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 

n DsFimTioiis. 

DeAnttioniif  2. — (1.)  Any  deed,  will,  agreement  f(» 

teunffolr  a  settlement,  or  other  agreement,  covenant 

lUe,  iK.  to  surrender,  copy  of  court  roll.  Act  of 

Parliament,  or  other  instrument,  or  any 
number  of  instruments,  whether  made  or  passed  before 
or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  under  or  by  virtue  of  which  instrument 
or  instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust 
fbr  any  persons  by  way  of  succession,  creates  or  ia  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement,  or  as  the  settlement,  as  the 
case  requires. 

(2.^  An  estate  or  interest  in  remainder  or  reversion 
not  disposed  of  by  a  settlement,  and  reverting  to  the 
settlor  or  descending  to  the  testator's  heir,  is  for 
purposes  of  this  Act  an  estate  or  interest  coming  to 
the  settlor  or  heir  under  or  by  virtue  of  the  settlement, 
and  comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which 
is  the  subject  of  a  settlement,  is  for  purposes  of  this  Act 
settled  land,  and  is,  in  relation  to  the  settlement, 
referred  to  in  this  Act  as  the  settled  land. 

(4.)  The  determination  of  the  question  whether  land 
is  settled  land,  for  purposes  of  this  Act,  or  not,  is 
governed  by  the  state  oi  facts,  and  the  limitations  of 
the  settlement,  at  the  time  of  the  settlement  taking 
effect. 

(5.)  The  person  who  is  for  the  tdme  being,  under  a 
settlement,  beneficially  entitled  to  possession  of  settled 
land,  fbr  his  life,  is  for  purposes  of  this  Act  the  tenant 
for  life  of  that  land,  and  ute  tenant  for  life  under  that 
settlement. 

(6.)  If,  in  any  case,  there  are  two  or  more  persona  so 
entitled  as  tenants  in  common,  or 'as  joint  tenanta,  cv 
for  other  concurrent  estates  or  interests,  they  together 
constitute  the  tenant  for  life  for  pmpoees  of  this 
Act. 

(7.)  A  person  being  tenant  for  life  within  the 
foregoing  definitions  shall  be  deemed  to  be  such  not- 
withstanding that,  under  the  settlement  or  otherwise, 
the  settled  land,  or  his  estate  or  interest  therein,  is 
incumbered  or  charged  in  any  manner  or  to  any 
extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time 
being,  under  a  settlement,  trustees  with  power  of 
sale  of  settled  land,  or  with  power  of  consent  to  or 
approval  of  the  exenase  of  such  a  power  of  sale,  or 
if  under  a  settlement  there  are  uo  such  tmatiees, 
then  the  persons,  if  any,  for  the  time  being,  who 
are  by  the  settlement  declared  to  be  trustees  thereof 
for  purposes  of  this  Act,  are  for  purposes  of  this 
Act  trustees  of  the  settlement. 
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(9.)  Capital  money  wiling  under  this  Act,  and 
reoeiTable  for  the  tnuts  and  purposes  of  the  settlement, 
is  in  this  Act  referred  to  as  capital  mon^  arising 
under  this  Act. 

(10.)  In  this  Act— 

(i.)  Land  indudes  inoorporeal  hereditaments,  also 
•n  nndivided  share  in  land ;  income  includes  rents  and 
profits ;  and  possession  indndes  receipt  of  income : 

(ii.)  Bent  indndes  yearly  or  other  rent,  and  t<^ 
duty,  royalty,  or  other  reserration,  by  the  aore,  or 
the  ton,  or  otherwise ;  and,  in  relation  to  rent,  pay- 
ment indndes  delivery ;  and  fine  indudes  premium  or 
fore-gift,  and  any  payment,  consideration,  or  benefit 
in  the  nature  of  a  nne,  premium,  or  fore-gift : 

(iiL)  Building  purposes  indude  the  erecting  and 
the  improving  of,  and  the  adding  to,  and  the  repair- 
ing of  buildings ;  and  a  building  lease  is  a  lease  for 
any  boiUing  purposes  or  purposes  connected  therewith  : 

(iv.)  Mines  and  minerals  mean  mines  and  minerals 
whether  already  opened  or  in  work  or  not,  and  indude 
all  minerals  and  substances  in,  on,  or  under  the  land, 
obtainable  by  underhand  or  b^  surface  working  ; 
and  mining  purposes  mclude  the  sinUng  and  searching 
for,  winning,  working,  getting,  making  merchantable 
smelting  or  otherwise  converting  or  working  for  the 
purposes  of  any  manufacture,  carrying  away,  and  dis- 
posing of  mines  and  minerals,  in  or  under  the  settled 
land,  or  any  other  land,  and  the  erection  of  buildings, 
and  the  execution  of  engineering  and  other  woiis, 
suitable  for  those  purposes;  and  a  mining  lease  is  a 
lease  for  any  mining  purposes  or  purposes  connected 
therewith,  and  indudes  a  grant  or  licence  for  any 
mining  purposes : 

(v.)  Manor  indndes  lordship,  and  reputed  manor 
or  lonlship : 

(vi.)  Steward  includes  deputy  steward,  or  other 
proper  officer,  of  a  manor : 

(vii.)  Will  includes  codicil,  and  other  testamentary 
instrument,  and  a  writing  in  the  nature  of  a  will : 

iviii.)  Securities  indude  stocks,  funds,  and  shares : 
iz.)  Her   Majesty's    High    Court    of   Justice   is 
referred  to  as  the  Court : 

(z.)  The  Land  Commissioners  for  England  as  oon- 
stitnted  by  this  Act  are  referred  to  as  tiw  Land 
Commissioners : 

(xL)  Person  indndes  corporation, 

in. — Salb;  EHFRjUfCHisnaiiT ;  Ezchasok; 
PAKTinoir. 

Omteral  Pawen  and  Regulalions. 

S.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any 
part   thereof,    or    any  easement, 
rififat,  or   privilege  of  any  kind, 
over  or  in  relation  to  the  same ;  and 

(ii.)  Where  the  settlement  comprises  a  manor, — ^may 
sell  the  seignory  of  any  freehdd  land  within 
the  manor,  or  the  freehold  and  inheritance  of 
any  copyhold  or  customary  land,  pared  of 
the  manor,  with  tv  without  any  exception  or 
reservation  of  all  or  any  mines  or  minerals,  or 
of  any  rights  or  powers  relative  to  mining 
purposes,  so  as  in  every  such  case  to  e£fect 
an  enfrandiisement ;  and 

(m.)  May  make  an  exehange  of  the  settled  land, 
or  any  part  thereof  for  other  hud,  indndinsr 
an  exchange  in  consideration  of  money  paid 
for  eqnafity  of  exehange ;  and 

^T.)  Where  the  settlement  oomprises  an  undivided 
share  in  land,  or,  under  tiie  settlement,  the 
settled  land  has  come  to  be  hdd  in  ondivided 
shares, — may  eoncnr  in  making  pnrtitioB  of  the 


■  to 

toiMttarUi* 
toidlta. 


entirety,  including  a  partition  in  consideration 
of  money  paid  for  equality  of  partition. 

*e8«i»«OT»  4.    (I.)  Every  sale  shall  be  made  at 

SSI?SU^    tl»«  t)est  price  that  can  reasonably  be 

ment,  ezcbange,    obtained. 

■ndputitioo.  ^2.)  Every  exchange  and  every  par- 

tition shall  be  made  for  the  best  connderation  in  land 
or  in  land  and  monev  that  can  reasonably  be  dMained. 

(3.)  A  sale  may  be  made  in  one  lot  or  in  sevoral 
lots,  and  dther  by  auction  or  by  private  contract 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve 
biddings  and  buy  in  at  an  auction. 

(9.)  A  sale,  exchange,  or  partition  may  be  madft 
subject  to  any  stipulations  respecting  title,  or  endenoe 
of  title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  reetric* 
tion  or  reservation  with  respect  to  building  on  or 
other  user  of  land,  or  with  respect  to  mines  and 
minerals,  or  with  respect  to  or  for  tlie  purpose  of 
the  more  beneficial  working  thereof,  or  with  respect 
to  any  other  thin^,  may  be  imposed  or  reserved  and 
made  binding,  as  far  as  the  law  permits,  by  oovenant> 
condition,  or  otherwise,  on  the  tenant  for  life  and 
the  settled  land,  or  anv  part,  thereof^  or  on  the  other 
part^  and  an^  htad  sold  or  given  in  exchange  or  on 
partition  to  him. 

£'.)  An  enfranobisesMnt  may  be  made  with  or 
out  a  re-grant  of  any  right  of  common  or  othet 
right,  easement,  or  privilege  theretofore  appendant  or 
appurtenant  to  or  held  or  enjoyed  wita  the  land 
enfranchised,  or  reputed  so  to  be. 

(S.)  Settled  lana  in  England  shall  not  be  given  in 
exchange  for  land  out'  of  England. 

Special  Power$. 
TruMftror  5,  Whwe   on   a   sale,   exchange,   or 

^cnm^nseM  partition  there  is  an  incumbrance  affect- 
Mrid,  As.  ing  land  sold  or  given  in  eocdiange  or 

on  partition,  the  tenant  for  life,  with 
the  consent  of  the  incumbrancer,  may  charve  that 
incumbrance  on  any  other  part  of  the  settled  land, 
whether  abeady  charged  therewith  or  not,  in  excmer- 
ation  of  the  part  sdd  or  so  given,  and,  by  conveyance 
of  the  fee  simple,  or  other  estate  or  interest  the 
sobject  of  the  settlement,  or  by  creation  of  a  term  of 
years  in  the  settled  land,  or  otherwise,  make  pro- 
vision accordingly. 

IV. — LKA8I8. 

&«acroi  Pbioen  and  Regulatioiu. 

l^l^l"  fi-  A  tenant  for  life  may  lease  the 

B^ioue  setded  land,  or  any  part  ihereot,  or  any 
for  onMiiuT  easement,  right,  or  privilege  of  any  kind, 
"S^  over  or  in  relation  to  the  same,  forany 
imrpons.  purpose    whatever,    whether  involving 

waste  or  not,  fer  any  term  not  exoeeding^ 
(i.)  In  case  ofa  building  lease,  ninety-nine  years: 
(JL)  In  case  of  a  mining  leaise,  sixty  years : 
(iii.)  In  case  of  any  other  lease,  twenty-one  years. 

K«p*[^  7.    (1.)  Every  lease  shall  be  by  deed, 

^^l^^l'g^^nUj,   and  be  made  to  take  effect  in  possession 

not  later  than  twdve  months  after  its  date. 

(2.)  Every  lease  shall  reserve  the  best  rent  that 
dm  reasonably  be  obtained,  regard  being  had  to  any 
fine  taken,  and  to  any  money  laid  out  or  to  be  laid  out 
for  the  benefit  of  the  settlea  land,  and  generally  to  the 
drcnmstanoes  <rf  the  case. 

(S.)  Every  lease  shall  contain  a  covenant  by  the 
lessee  for  payment  of  the  rent,  and  a  condition  of  re- 
entry on  tne  rent  not  bdng  paid  witlnn  a  time  therein 
specified  not  exoeeding  thirty  days. 
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(4.)  A  counterpart  of  every  lease  shall  be  executed 
by  the  lessee  and  delivered  to  the  tenant  for  life ;  of 
which  execution  and  delivery  the  execution  of  the  lease 
by  the  tenant  for  life  shall  be  sufficient  evidence. 

(5.)  A.  statement,  contained  in  a  lease  or  in  an 
indorsement  thereon,  siened  by  the  tenant  for  life, 
respecting  any  matter  oi  fact  or  of  calculation  under 
this  Act  iQ  relation  to  the  lease,  shall,  in  favour  of  the 
lesaee  and  of  those  claiming  under  him,  be  sufficient 
evidence  of  the  matter  stated. 

Building  and  Mining  Leases, 
BaRnlatlom  8.     (1 .)  Every  building  lease  shall  be 

bSidTng'feuea.  iD&de  partly  in  consideration  of  the  leasee, 
or  some  person  by  whose  direction  the 
lease  is  granted,  or  some  other  person,  having  erected, 
or  agreeing  to  erect,  buildings,  new  or  additional,  or 
having  improved  or  repaired,  or  agreeing  to  improve  or 
repair,  bmldings,  or  having  executed,  or  agreeing  to 
execute,  on  the  land  leased,  an  improvement  authorized 
by  this  Act,  for  or  in  connexion  with  building 
purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent 
less  than  the  rent  ultimately  payable,  may  be  made 
p«yable  for  the  first  five  years  or  any  less  part  of  the 
term. 

(3.)  Wheie  the  land  is  contracted  to  be  leased  in 
lots,  the  entire  amount  of  rent  to  be  ultimately  payable 
may  be  apportioned  among  the  lots  in  any  manner ; 
save  that — 

(L)  The  annual  rent  reserved  by  any  lease  shall  not 

be  less  than  ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all 
leases  for  the  time  being  granted  shall  not  be 
less  than  the  total  amount  of  the  rents  which,  in 
order  that  the  leases  may  be  in  conformity  with 
this  Act,  ought  to  be  reserved  in  respect  of  the 
whole  land  for  the  time  being  leased  ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed 
one  fifth  part  of  the  full  annual  value  of  the 
land  comprised  in  that  lease  with  the  buildings 
thereon  when  completed. 

***"'S!""  '•    il'^  ^^  *  mining  lease — 

i^uwiMM.  (■■)  ^^   '^'^^   "^7  ^  made  to  be 

ascertainable  by  or  to  vary  accord- 

-     ing  to  the  acreage  worked,  or  bv  or  according 

to  the  quantities  of  any  mineral  or  substance 

gotten,  made  merchantable,  converted,  carried 

away,  or  disposed  of,  in  or  from  the  settled  land, 

or  an^  other  land,  or  bv  or  according  to  any 

facilities  given  in  that  behalf;  and 

(ii.)  A  fixed  or  minimam  rent  may  be  made  payable 

with  or  without  power  for  the  lessee,  m  case 

the  rent,  according  to  acreage  or  quantity,  in 

any  specified  period  does  not  produce  an  amount 

eqsal  to  the  fixed  or  minimum  rent,  to  make  up 

the  deficiency  in  any  subsequent  specified  period, 

free  of  rent  other  than  the  fixed  or  minimam 

rent. 

'  (3.)  A  lease  nay  be  made  partly  in  oonaderation  of 

the  lessee  having  executed,  or  nis  agreeing  to  execute, 

on  the  land  leased,  an  improvement  authorized  by  this 

Act,,  for  or  in  connexion  with  mining  purposes. 

vjjtauonrf  10.    (1,)  Wh«e  it  is  shown  to  the 

miningieua       Court  with  respect  to   the   district  in 

MeoaimfXa        which  any  settled  land  is  situate,  either — 

3'SSSr**         CO  That  it  is  the  custom  for  land 

ther^  to  be  leased  or  granted  for 

building  or  minbepnrposes  for  a  longer  term  or  on 

.  .  otherconditionswan  the  termor  conditions  sped- 

fiedinthatbebalfiatliisAotiOrinperpetnity;  cr 


I       01.)  That  it  is  difficult  to  make  leases  or  grants  for 
building  or  mining  purposes  of  land   therein, 
except  for  a  longer  term  or  on  other  conditions 
than  the  term  and  conditions  specified  in  that 
behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Court  may,  if  it  thinks  fit  authorize  generally  the 
tenant  for  life  to  make  from  time  to  time  leases  or 
grants  of  or  affecting  the  settled  land  in  that  district, 
or  parts  thereof,  for  any  term  or  in  perpetuity,  at  fee- 
farm  or  other  rents,  secured  by  condition  of  re-entry, 
or  otherwise,  as  in  the  order  of  the  Court  expressed,  or 
mav,  if  it  thinks  fit,  authorize  the  tenant  for  life  to 
make  any  such  lease  or  grant  in  any  particniar  case^ 

(2.)  Thereupon  the  tenant  for  life,  and  subject  to 
any  direction  in  the  order  of  the  Court  to  the  contrary, 
each  of  his  successors  in  title  bdng  a  tenant  for  life,  or 
having  the  powers  of  a  tenant  for  life  under  this  Act, 
may  make  in  any  case,  or  in  the  particttlar  case,  a  lease 
or  grant  of  or  affecting  the  settlea  land,  or  part  thereof, 
in  conformity  with  the  order. 

Pmrtof  11,  Under  a  mining  lease,  whether  the 

tobe'Mt°°*        mines  or   minerals  Teased  are  already 
Hids.  opened    or  in   work    or    not,  unless  a 

contrary  intention  is  expressed  in  the 
settlement,  there  shall  be  from  time  to  time  set  aside,  as 
capital  money  arising  under  this  Act,  part  of  the  rent 
as  follows,  namely — where  the  t^tant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three 
fourth  parts  of  the  rent,  and  otherwise  one  fourth  part 
thereof,  and  in  every  such  case  the  residue  of  the  rent 
shall  go  as  rents  and  profits. 

Special  Power*. 
L»iJng^wwp»        12.  The  leasing  power  of  a  tenant  for 
lAy^T*^  lifo  extends  to  the  making  of — 

(L)  A  lease  for  giving  effect  to  a 
contract  entered  into  by  any  of  his  predecessors 
in  title  for  making  a  lease,  which,  if  made  by 
the  predecessors,  would  have  been  binding  on 
the  successors  in  title ;  and 
(ii.)  A  lease  for  giving  effect  to  a  covenant  of 
renewal,  performance  whereof  could  be  enforced 
against  the  owner  for  the  time  being  of  the 
settled  land ;  and 
^i.)  A  lease  for  confirming,  as  far  as  may  be,  a 
previous  lease,  being  void  ae  voidable ;  but  so 
that  every  lease,  as  and  when  confirmed,  shall 
be  such  a  lease  as  might  at  the  date  of  the 
original  lease  have  been  lawfully  granted, 
under  this  Act,  or  otherwise,  as  the  case  may 
require. 


Surrenders. 


Sammder  and 
nev  gnnt  of 


1 3.  (1.)  A  tenant  tor  life  may  accept, 
with  or  without  consideration,  a  surrenoer 
of  any  lease  of  settled  land,  whether  made 
under  this  Act  or  not,  in  respect  of  the  whole  land 
leased,  or  any  part  thereof,  with  or  without  an  exception 
of  all  or  any  of  the  mines  and  minerals  therein,  or  in 
respect  of  mines  and  minerals  or  any  of  them. 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only 
of  the  land  or  mines  and  minerals  leased,  the  rent  may 
be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  mav  make 
of  the  land  or  mines  and  minerals  surrendered,  or  of 
any  part  thereof  a  new  or  other  lease,  or  new  or  other 
leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional 
land  or  mines  and  minerals,  aad  may  reserve  any 
apportioned  or  other  rent. 

(5.)  On  a  snrrender,  and  the  making  of  a  new  or 
other  lease,  whether  for  the  same  or  for  any  extended 
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or  odier  term,  and  whether  or  not  subject  to  the  same 
or  to  any  other  covenants,  provinona,  or  conditions, 
the  valoB  of  the  lessee's  interest  in  the  lease  sonender 
may  be  taken  into  account  in  the  determination  of  the 
amount  of  the  rent  to  be  reserved,  and  of  any  fine  to 
betaken,  and  of  the  nature  of  the  covoiants,  provisions, 
and  conditions  to  be  inserted  in  die  new  or  oUier 
lease. 

2.)  Every  new  or  other  lease  shall  be  in  conformity 
this  Act. 

CopjfhMi. 

^"""^  14.     (!•)  A  tenant  for  life  may  grant 

oo^oiden  to  a  tenant  of  copyhold  or  customary 
Uemonfor  land,  parcel  of  a  manor  comprised  in  the 
'***'°''  settlement,  a  licence  to  make  any  such 

lease  of  that  land,  or  of  a  specified  part  thereof,  as  the 
tenant  for  life  is  by  this  Act  empowered  to  make  of 
freehold  land. 

(2.)  The  licence  may  fix  the  annual  value  whereon 
fines,  fees,  or  other  customary  payments  are  to  be 
asseraed,  or  the  amount  of  those  fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls 
of  the  manor,  of  which  entry  a  certificate  in  writing 
of  the  steward  shall  be  sufficient  evidence. 

v. — Salbs,  Liasxs,  ahd  other  Dispositions. 
Mansion  and  Park. 
BMMetiona*         15.  Kotwithstandine  anvthine  in  this 
hone,pwk,        ^^   ">^   principal   mansion   house  on 
Aob  any   settled    land,    and    the    demesnes 

thereof,  and  other  lands  usually  occupied  therewith, 
shall  not  be  sold  or  leased  by  the  tenant  for  life, 
without  the  consent  of  the  trustees  of  the  settlement, 
or  an  order  of  the  Court. 

Streets  and  Open  Spaces. 

16.  On  or  in  connexion  with  a  sale  or  grant  for 
building  purposes,  or  a  bnildins;  lease,  the  tenant  for 
life,  for  the  general  benefit  of  the  residents  on  the 
settjed  Und,  or  on  any  part  thereof^— 

Dediouion  for  O")  ^X  •*"'®  *"  require  any  parts  of 
(traou,  opan  the  settled  land  to  be  appropriated 

f"^  *<^  and  laid  out  for  streets,  roads, 

paths,  squares,  gardens,  or  other  open  spaces, 
for  the  use,  gratuitously  or  on  payment,  of  the 
public  or  of  in^viduals,  with  sewers,  drains, 
watercourses,  fencing,  pavine,  or  other  works 
necessary  or  proper  in  connexion  therewith ;  and 

(ii-)  May  provide  that  the  parts  so  appropriated 
shall  be  conveyed  to  or  vested  in  the  trustees  of 
the  settlement,  or  other  trustees,  or  any  company 
or  public  body,  on  trusts  or  subject  to  provisions 
for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid,  ana  the  continued  re- 
pair or  maintenance  of  streets  and  other  places 
and  works  aforesaid,  with  or  without  proviaon 
for  appointment  of  new  trustees  when  required ; 
and 

(liL)  May  execute  an^jlieneral  or  other  deed  necessary 
or  proper  for  nving  effect  to  the  provisions  of 
this  section  (which  deed  may  be  inroUed  in  the 
Central  Office  of  the  Supreme  Court  of  Judica- 
tnreV  and  thereby  declare  the  mode,  terms,  and 
conoitiona  of  theiqtpropriation,  and  the  manner 
in  which  and  the  person  by  whom  the  benefit 
thereof  is  to  be  enioved,  and  the  nature  and 
extent  of  the  pnvileges  and  conveniences 
granted. 


Surface  and  Minerals  epart, 

J«g^|j5*>^  17.  (1.)  A  sale,  exchange,  partition, 
minanig,  with  or  '>'  mining  lease,  may  be  made  dther  of 
withoatwiv-  land,  with  or  without  an  exception  or 
leare*,*!!.  reservation  of  all  or  any  of  the  mines 

and  minerals  therein,  or  of  any  mines  and  minerals, 
and  in  any  such  case  with  or  without  a  grant  or  reser- 
vation or  powers  of  working,  wayleaves  or  rights 
of  way,  rights  of  water  and  drtunage,  and  other 
powers,  easements,  rights,  and  privileges  for  or  incident 
to  or  connected  with  mining  purposes,  in  relation  to 
the  settled  land,  or  any  part  thereof^  or  any  other  land. 
(2.)  An  exchange  or  partition  may  be  made  subject 
to  and  in  consideration  of  the  reservation  of  an  un- 
divided share  in  mines  or  minerals. 

Mortgage.  ' 

Morte»g»  for  18.  Where  money  is  required  for  en- 

£.  ^  '»»«y.  franchisement,  or  for  equality  of  ex- 
change or  partition,  the  tenant  for  life 
may  nuse  the  same  on  mortgage  of  the  settled  land,  or 
of  any  part  thereof,  by  conveyance  of  the  fee  simple, 
or  other  estate  or  interest  the  subject  of  the  settlement, 
or  by  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money 
arising  under  this  Act. 

Un'iivided  Share. 
Coomrrenpe  In  19.  Where  the  settled  land  comprises 
^wsrautoan-  ^^  undivided  share  in  land,  or,  under  the 
divided  ihare.  settlement,  the  settled  land  has  come  to 
be  held  in  undivided  share^  the  tenant  for  life  of  an 
undivided  share  may  join  or  concur,  in  any  manner  and 
to  anv  extent  necessary  or  proper  for  any  purpose  of 
this  Aot,  with  any  person  entitled  to  or  having  power 
or  right  of  disposition  of  or  over  another  undivided 
share. 

Cotweyance. 
OomBieMoottT  20.  (1.)  On  a  Sale,  exchange,  parti- 
^^o^JJJ;noel  tioni  l«we,  mortgage,  or  charge,  the  tenant 
for  life  may,  as  regards  land  sold,  given  in 
exchange  or  on  partition,  leased,  mortgaged,  or  charged, 
or  intended  so  to  be,  including  copyhold  or  customary 
or  leasehold  land  vested  in  trustees,  or  as  regards  ease- 
ments or  other  rights  or  privil^es  sold  or  leased,  or 
intended  so  to  be,  convey  or  create  the  same  bv  deed, 
for  the  estate  or  interest  the  subject  of  the  settlement, 
or  for  any  less  estate  or  interest,  to  the  uses  and  in  the 
manner  requisite  for  giving  effect  to  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge. 

S2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to 
i  in  which  it  is  expressed  or  intended  to  operate  and 
can  operate  under  this  Act,  is  effectual  to  pass  the  land 
conveyed,  or  the  easements,  rights,  or  privileges  created, 
dischu'Ked  from  all  the  limitations,  powers,  and  provi- 
sions of  the  setUement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder,  but 
subject  to  and  with  the  exception  of — 

(i.)  All  estates,  interests,  and  charges  having  priority 

to  the  settlement;  and 
(ii.)  All  such  other,  if  any,  estates,  interests,  and 
oharj^  as  have  been  conveyed  or  created  for 
secunne  money  actually  raised  at  the  date  of 
the  deed ;  and 
^ii.)  All  leases  and  grants  at  fee-farm  rents  or 
otherwise,  and  all  grants  of  easements,  rights  of 
common,  or  other  rights  or  privileges  granted 
or  made  for  value  in  money  or  money's  worth, 
or  agreed  so  to  be,  before  the  date  of  the  deed, 
bjwe  tenant  for  life,  or  by  any  of  his  prede- 
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ceason  in  title,  or  by  any  traateea  for  him  or 
them,  under  the  aettlement,  or  under  any  statu- 
tory power,  or  bang  otherwise  binding  on  the 
successors  in  title  of  the  tenant  for  life. 
(3.)  In  case  of  a    deed  relating  to  copyhold  or 
cnstomary  land,  it  is  sufficient  that  the  deed  be  entered 
on  the  court  rolls  of  the  manor,  and  the  steward  is 
hereby  required  on  production  to  him  of  the  deed  to 
inake  the   proper  entry;   and   on  that   production, 
and  on  payment  of  customary  fines,  fees,  and  other 
dues  or  payments,  any  person  whose  title  under  the 
deed  requires  to  be  pertected  by  admittance  shall  be 
admitted  accordingly ;  but  if  the  steward  so  requires, 
there  shall  also  be  produced  to  him  so  much  of  the 
settlement  as  may  be  necessary  to  show  the  title  of  the 
person  ezecutinx  the  deed  ;  and  the  same  may,  if  the 
steward  thinks  fit,  be  also  entered  on  the  court  rolls. 

YL Intkstkeht  or  other  Application  of  Capital 

Trust  Mokkt. 

C«piu  axnar         21.  Capital  money  arising  under  this 
ni^m?^  hf  ^''*-i    subject   to    payment    of   claims 
tnotaMorOonrt  properly  payable  thereout,  and  to  appli- 
tion  thereof  for  any  special  authorized 
obieet  for  which  the  same  was  raised,  shall,  when  re- 
ceived,  be  invested  or  otherwise  applied  wholly  in  one, 
or  partly  in  one  and  partly  in  another  or  others,  of  the 
following  modes  (namely) : 
(i.)  In  investment  on  Crovemment  secoritiei,  or  on 
other  securities  on  which  the  trustees  of   the 
settlement    are   by  the    settlement  or  by  law 
authoriaed  to  invest  trust  money  of  the  settle- 
ment, or  on  the  security  of  the  bonds,  mort- 
gages, or  debentures,  or  in  the    purchase  of 
Uie  debenture  stock,  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years 
next   bef(a«    the    date  of  investment  paid  a 
dividend  on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for  any 
other  sach  securities : 
(ii.)  In  dischaige,  purchase,  or  redemption  of  incom- 
branoes  alKoting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rentcharge  in 
lien  of  tithe,  Crown  rent,  chief  rent,  or  quit 
rent,  obarged  on  or  payable  oat  of  the  settled 
land: 
(ill.)  In  payment  for  any  improvement  authorized  by 

this  Act : 
(iv.)  In  payment  for  equality  of  exchange  or  parti- 
tion of  settled  land : 
(v.)  In  purchase  of  the  leignory  of  any  part  of  the 
settled  land,  being  fraehold  land,  or  m  purchase 
of  the  fee  simple  of  any  part  of  the  settled  land, 
being  copyhold  or  customary  land : 
(yL)  In  purcnase  of  the  reversion  or  freehold  in  fee 
of  any  part  of  the  settled  land,  being  leasehold 
land  held  for  years,  or  life,  or  years  determinable 
on  life: 
(vii.)  In  porchaae  of  land  in  fee  nmple,  at  of  copy- 
hold or  cnstomary  land,  or  of  leaseh(M  land  held 
for  sixty  years  or  more  unexpired  at  the  time  of 
purchase,  snbject  or  not  to  any  exception  or  re- 
servation of  or  in  respect  of  mines,  or  minerals 
ihermn,  or  of  or  in  respect  of  ri^ts  or  powers 
relative  to  the  working  of  mines  or  nunerals 
theron,  or  in  other  land ; 
(vui.)  In  purchase,  either  in  fee  nmple,  or  for  a  term 
of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
land,  or  of  any  easement,  right,  or  privilege 


convenitfit  to  be  held  with  the  settled  land  for 
mining  or  other  purposes: 

Qt.)  In  payment  to  any  person  beoonune  absolutely 
entitlea  or  em^wered  to  give  an  absolute  dis- 
charge: 

(x.)  In  payment  of  costs,  charges,  and  expenses  of 
or  incidental  to  the  exercise  of  any  of  the 
powers,  or  the  execution  of  any  of  the  provi- 
sions, of  this  Act : 

(xL)  In  any  other  mode  in  which  money  produced 
by  the  exercise  of  a  power  of  sale  in  the  settle- 
ment is  applicable  thereunder. 


>>*-  22.  (I.)  C«>ital  money  arising  under 
SS^darJiSr  tl»J»  Act  shall,  in  order  to  iu  bdng 
Uon,  and  inoome  invested  Or  applied  as  aforesaid,  be  paid 
oi  nanritiM,  *a  f^^^^  j^  ti,g  trustees  of  thesettiement  or 
into  Court,  at  the  option  of  the  tenant  for  life,  and 
shall  be  invested  or  applied  by  the  trustees,  or  nnder 
the  direction  of  the  Court,  as  the  case  may  be, 
accordingly. 

(2.)  The  investment  or  other  application  by  the 
trustees  shall  be  made  according  to  the  direction  of 
the  tenant  for  life,  and  in  default  thereof,  according  to 
the  discretion  of  the  trustees,  but  in  the  last-mentioned 
case  subject  to  any  consent  required  or  direction  given 
by  tiie  settlement  with  respect  to  the  investment  or 
other  application  by  the  trustees  of  trust  money  of  the 
settlement ;  and  any  investment  shall  be  in  the  names 
or  under  the  ooutrM  of  the  trustees. 

(3.)  The  investment  or  other  application  nnder  the 
direction  of  the  Court  shall  be  made  on  the  application 
of  the  tenant  for  life,  or  of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not 
during  the  life  of  the  tenant  for  life  be  altered  without 
his  consent 

(5.)  Capital  money  arising  ander  this  Act  while  re- 
maining uninvested  or  nnapplted,  and  secnrities  on 
which  an  investment  of  any  such  capital  money  is  made, 
shall,  for  all  purposes  of  disposition,  transmismon,  and 
devolution,  be  considered  as  land,  and  the  same  shall  be 
held  for  and  go  to  the  same  persons  snccessively,  in  the 
same  manner  and  for  and  on  the  same  estates,  interest*, 
and  trusts,  as  the  land  wherefinm  the  money  arises 
would,  if  not  disposed  of,  have  been  held  and  have  gone 
under  the  sottiement. 

(6.)  The  income  of  those  securities  shall  be  paid  or 
applied  as  the  income  of  that  land,  if  not  disposed  oC, 
would  have  been  payable  or  applicable  under  tne  settle- 
ment. 

^7.)  Those  secnrities  may  be  converted  into  money, 
which  shall  be  capital  money  arising  under  this  Act. 

loTMtmentin  23.  Camtal  money  arising  under  this 
UndlBKngltnd.  ^^^  f^^  ^^y^  ^^  j^^  EngUnd  shall 

not  be  applied  in  the  purchase  of  land  out  of  Eng- 
land, unless  the  settlement  expressly  authorises  the 
same. 

wZ?h*iMii  ^*"  ^'"^  ^"^  acquired  by  purchase 
Sentow!^  "*'  in  exchange,  or  on  partition,  shall  be 
oluuag*,  Ac.  made  subject  to  the  settlement  in  manner 
directed  in  this  section. 

(2.)  Freehold  bmd  shall  be  conveyed  to  the  uses,  on 
the  trusts,  and  subject  to  the  powen  and  proviaons 
which,  under  the  settlement,  or  by  reason  of  the  exerdae 
of  any  power  of  chargine  therein  contained,  are  sub- 
sisting with  respect  to  3ie  setUed  land,  or  as  near 
thereto  as  cirenmstanoes  permit,  bat  not  so  as  to  increase 
or  multiply  charges  or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be 
conveyed  to  and  vested  in  the  trustees  of  the  settlement 
on  trusts  and  subject  to  powers  and  provisions  cor- 
responding, as  nearly  as  tiie  law  and  circumatanoes  pet- 
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mit,  with  the  ones,  trosts,  powen,  and  proviiiona  to  on 
Mid  sabject  to  which  freehold  land  is  to  be  conveyed  as 
aforeaaid ;  ao  neTerthelesa  that  the  beneficial  interest  in 
land  held  by  lease  for  years  shall  not  vest  absolutely  in 
a  person  who  is  by  the  settlement  made  by  porohaae 
tenant  in  tail,  or  in  tail  male,  or  in  taul  female,  and  who 
dies  under  the  age  of  twenty-one  years,  bat  shall,  on  the 
death  of  that  person  under  that  age,  go  as  freehold  land 
conveyed  as  aforesaid  would  go. 

(4.)  Land  acquired  as  aforesaid  may  be  made  a  sub- 
stituted security  for  any  charge  in  respect  of  money 
actually  raised,  and  remaining  unpaid,  from  which  the 
settled  land,  or  any  part  thereof,  or  any  undivided  share 
theron,  has  theretofore  been  released'  on  the  occasion 
and  in  order  to  the  oomplecion  of  a  sole,  exchange,  or 
partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the 
settled  land,  then  the  land  acquired  shall  not  be  sub- 
jected thereto,  unless  the  land  is  acquired  either  by  pur- 
ohase  with  money  arising  from  sale  of  land  which  was 
before  the  sale  subject  to  the  charge,  or  by  an  exchange 
or  partition  of  land  wfaioh,  or  an  undivided  share 
wherein,  was  before  the  excluuige  or  partition  subject  to 
thecfaaive. 

(6.^  On  land  being  so  acquired,  any  person  who,  by 
tiie  direction  of  the  tenant  for  life,  so  conveys  the  land 
as  to  subject  it  to  any  oharge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  riiookl  be  sub- 
jected to  the  char^ 

(7.)  The  provisions  of  this  section  referring  to  land 
extend  and  apply,  as  for  as  may  be,  to  mines  and 
minerals,  and  to  easements,  rights,  and  privileges  over 
and  in  relation  to  land. 

Vn. — Ikprovkkbkts. 

iTi^irovementt  uHth  Capital  TVust  Money. 

^J^WJ?"  2  25.  Improvements  authorized  by  this 
^^tS»S^  ^ct  Bi^  ">e  making  or  execution  on,  or 
iv^eL  in  connexion  with,  and  for  the  benefit  of 

settled  land,  of  any  of  the  following  works,  or  of  any 
works  for  any  of  the  following  purposes,  and  any  opera- 
tion incident  to  or  necessary  or  proper  in  the  execution 
of  any  of  those  works,  or  necessary  or  proper  for  carry- 
ing into  effect  any  of  those  purposes,  or  for  securing 
the  full  benefit  of  any  of  those  works  or  purposes 
(namely)  : 

^.)  Drainage,  indnding  the  straightening,  widening, 
or  deepeningof  drains,  streams,  and  wsiteroourses ; 
Hi.)  Irrigation;  warping: 
(iiL)  Drains,  pipes,  and  machinery  for  supply  and 

distribution  of  sewoee  as  manure : 
(iv.)  Embanking  or  weinng  fVom  a  river  or  lake,  or 

from  the  sea,  or  a  tidal  water : 
^v.)  Grovnes ;  sea  walls ;  defences  against  water : 
(vi.)  Inclosing ;  straightening  of  fences  ;  re-diviaion 

_  of  fields: 
fvii)  Beclomation;  diy  warping;: 
(viii.)  Farm  roads;  private  roads;  roads  or  streets 

in  'rillages  or  towns : 
Hx.)  Clearing ;  trenching ;  planting : 
(x.)  Cottages    for    labourers,    farm-servants,    and 

artisans,  employed  on  the  settled  land  or  not : 
(xi.)  Farmhouses,   offices,   and   out-buildings,   and 

other  buildings  for  form  purposes : 
(xu.)  Saw-mills,  sontch-mills,  ana  other  mills,  water- 
wheels,  engine-houses,  and  kilos,  which  will  in- 
crease the  value  of  the  settled  land  for  agricul- 
tural purposes  or  as  woodland  or  otherwise : 
(xiii.)  Reservoirs,  tanks,  conduits,  watercourses, 
pipes,  wells,  ponds,  shafts,  dams,  weirs,  sluices, 
and  other  works  and  madiinery  for  supply  and 
distribution  of  water  for  agricultnral,  manuf«p- 


tnring,  or  other  purposes,  or  for  domestic  or  other 
consumption : 
(xiv.)  Tramways;  railways;  canals;  docks: 
(xv.)  Jetdes,  piers,  and  landing  places  on  riven, 
lakes,  the  sea,  or  tidal  waters,  for  fadlitottnc 
transport  of  persons  and  of  agricultural  stock 
and  produce,  and  of  manure  and  other  things 
required  for  a^culturol  purposes,  and  of  mine- 
rals, and  of  things  required  for  mining  purposes: 
(xvi.)  Markets  and  market-places : 
(xviL)  Streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces  for  the  use,  gratuitously  or  on 
payment,  of  the  public  or  of  individuals,  or  for 
dedication  to  the  public,  the  same  being  necessary 
or  proper  in  connexion  with  the  conversion  of 
land  into  building  land : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making, 
fencing,  paving,  brick-making,  tile-making,  and 
other  works  necessary  or  proper  in  oonneuon 
with  any  of  the  objects  aforesaid : 
(xix.)  Trial  pits  for  mines,  and  other  preHminary 
works  necessary  or  proper  in  connexion  with 
development  of  mines : 
(xx.)  Reconstruction,  enlargement,  or  improvement 
of  any  of  those  works. 
Apprari^bji.ud     26.  (I.)  Where  the  tenant  fw  life  is 
a< ^Mmafor'*    desirous  that  capital  money  arising  under 
fanproTanMnt      this  Act  shall  be  applied  in  or  towards 
JJ^^^JJ]""*       payment  for  an  improvement  authorized 
Dy  this  Act,  he  may  submit  for  approval 
to  the  trustees  of  the  settlement,  or  to  the  Court,  as  the 
ease  may  require,  a  scheme  for  the  execution  of  the  im- 
provement, mowing  the  proposed  expenditure  thereon. 
(2.)  Where  the  capital  money  to  be  expended  is  in 
the  hands  of  trustees,  then,  afler  a  scheme  is  approved 
by  them,  the  trustees  may  apply  that  money  in  or 
towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement,  on— 

(i.)  A  certificate  of  the  Land  Commissioners  certify- 
ing that  the  work  or  operation,  or  some  specified 
part  thereof,  has  been  properly  executed,  and 
what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certificate  shall  be  con- 
clusive in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them 
in  pursuance  thereof;  or  on 
(ii.)  A  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees  and 
approved  by  the  Commissioners,  or  by  the  Court, 
wnich  certificate  shall  be  condnsive  as  aforesaid ; 
or  on 
(iii.)  An  order  of  the  Court  dirooting  or  authorizing 
the  trustees  to  so  apply  a  tpedfied  portion  of  the 
capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in 
Court,  then,  af^er  a  scheme  i^  approved  by  the  Court, 
the  Court  may,  if  it  diinks  fit,  on  a  report  or  certificate 
of  the  Commissioners,  or  of  a  competent  engineer  or 
able  practical  surveyor,  approved  by  the  Court,  or  on 
such  other  evidence  as  the  Court  thinks  sufficient,  moke 
such  order  and  give  such  directions  as  it  thinks  fit  for 
the  application  of  that  money,  or  any  part  thereof,  in  or 
towards  payment  ibr  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement. 

««««'"««>•«»»  27.  The  tenant  for  life  may  join  or 
imitroramanu,     oo„p„,  ^(jj  mjy  other  person  interested 

in  executing  any  improvement  authorized  by  this  Act, 
or  in  contru>nting  to  the  cost  thfireofl 
OtaiigaUonoo  ^g.  (1.)  The  tenant  for  Kfe,  and  each 

^^^um  of  ^^  successors  in  title  having,  under 
to  nwlnuin,  the  settlement,  a  limited  estate  or  interest 
'™°^  ^  only  in  the  settled  land,  shall ,  during  such 
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period,  if  any,  as  the  Land  Commisrionen  by  certificate 
u  any  case  prescribe,  maintain  and  repair,  at  his  own 
expwae,'  every  improvement  executed  under  the  fore- 
^joxng  provisions  of  this  Act,  and  where  a  building  or 
woik  in  its  nature  insurable  against  damage  by  fire  is 
comprised  in  the  improvement,  shall  insure  and  keep 
insured  the  same,  at  his  own  expense,  in  such  amount, 
if  any,  as  the  Commissioners  by  certificate  in  any  case 
prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  shall  not  cut  down  or  knowingly  permit  to  be 
eat  down,  except  in  proper  thinning,  any  trees  planted 
as  an  improvement  under  the  foregoing  provisions  of 
this  Act. 

(3.)  The  tenant  for  life,  and  each  of  his  successors 
•s  aforesaid,  shall  from  time  to  time,  if  required  by  the 
Commissioners,  on  or  without  the  suggestion  of  any 
person'  having,  under  the  settlement,  any  estate  or  in- 
terest in  the  settled  land  in  possession,  remainder,  or 
otherwise,  report  to  the  commissioners  the  state  of  every 
improvement  executed  under  this  Act,  and  the  fact  and 
particalars  of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate 
made  by  them  under  this  section,  in  such  manner  oi  to 
such  extent  as  circumstances  appear  to  them  to  require, 
but  not  so  as  to  increase  the  liaoilities  of  the  tenant  for 
life,  or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as 
aforesaid,  fwls  in  an^  respect  to  comply  with  the  re- 
C^oisitions  of  this  section,  or  does  any  act  in  contraven- 
tion thereof,  any  person  having,  under  the  settlement, 
any  estate  or  interest  in  the  settled  land  in  possession, 
remainder,  or  reversion,  shall  have  a  right  of  action,  in 
raspect  of  that  de&ult  or  act,  against  the  tenant  for 
life ;  and  tiie  estate  of  the  tenant  for  life,  after  his  death, 
shall  be  liable  to  make  good  to  the  persons  entitled 
nnder  the  settlement  any  damages  occasioned  by  that 
default  or  act. 

ExeaOion  and  Repair  of  Improvtmmt*. 
JlJo^'^J^H  ™-  89.  The  tenant  for  life,  and  each  of  bis 
SiSnomnJ  successors  in  title  having,  under  the  settle- 
npalr  of  im-  ment,  a  limited  estate  or  interest  only  in 
ymmuuXM.  ji,^  gettled  land,  and  all  persons  employed 
by  or  luder  contract  with  the  tenant  for  life,  or  any 
such  successor,  may  from  time  to  time  enter  on  the 
settled  land,  and,  without  impeachment  of  waste  by  any 
remunderman  or  reversioner,  thereon  execute  any  im- 
provement authorized  by  this  Act,  or  inspect,  mainUun, 
and  repair  the  same,  and,  for  the  purposes  thereof,  on 
the  settled  land,  do,  make,  and  use  all  acts,  works,  and 
conveniences  proper  for  the  execution,  maintenance, 
j«pair,  and  use  thereof,  and  get  and  work  freestone, 
limestone,  day,  sand,  and  other  substances,  and  make 
tramways  and  other  ways,  and  burq  and  make  bricks, 
tiles,  and  other  things,  and  cut  down  and  use  timber 
and  other  trees  not  planted  or  left  standing  for  shelter 
or  ornament 

Improoement  of  Land  Act,  1864. 
J^J^"  •*  SO.  The  enumeration  of  improvements 

«L  UM-  9^  contained  in  section  nine  of  the  Improve- 
ment of  Land  Act,  1864,  is  hereby  ex- 
tended so  as  to  comprise,  subject  and  acoordine  to  the 
provisions  of  that  Act,  but  only  as  regards  ^>pScation8 
made  to  the  Land  Commissioners  after  the  commence- 
ment of  this  Act,  all  improvements  authorized  by  this 

VUI.  — Goimuois. 
£?mi  to^*^"*      31.  (1.)  A  tenant  for  life— 
ibtoonitt^s.  (■■)  ^y  contract  to  make  any  sale, 

exchange,  partition,  mortgage,  or 

charge;  and 


(ii.)  May  vary  or  rescind,  with  or  without  considera- 
tion, the  contract,  in  the  like  cases  and  manner 
in   which,  if  he  were  absolute  owner  of  the 
settled  land,  he  might  lawfiilly  vary  or  resciod 
the  same,  but  so  tBat  the  contract  as  varied  be 
in  conformity  with  this  Act ;  and  any  such  con- 
sideration, if  paid  in  money,  shall  be  capital 
money  arising  under  this  Act ;  and 
(iiL)  May  contract  to  make  any  lease ;  and  in  making 
the  lease  may  vary  the  tenns,  with  or  without 
consideration,  but  so  that  the  lease  be  in  con- 
formity with  this  Act ;  and 
^v.)  Mav  accept  a  surrender  of  a  contract  for  a  leasee 
in  like  manner  and  on  the  like  terms  in  and  <w 
which  he  might  accept  a  surrender  of  a  lease ; 
and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  other  contracts,  for  or  relative 
to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a 
new  or  other  lease,  or  new  or  other  leases, 
where  a  lease  had  been  granted ;  and 
(v.)  May  enter  into  a  contract  for  or  relating  to  the 
execution  of  any  improvement  authorized  by 
this  Act,  and  may  vary  or  rescind  the  same ;  and 
(vi.)  May,  in  any  other  case,  enter  into  a  contract  to 
do  any  act  for  carrying  into  effect  any  of  the 
purposes  of  this  Act,  and  may  vary  or  rescind 
the  same. 
(2.)  Every  contract  shall  be  binding  on  and  shall 
enure  for  the  benefit  of  the  settled  land,  and  shall  be 
enforceable  against  and  by  every  successor  in  tide  for 
the  time  being  of  the  tenant  for  Ufe,  and  may  be  carried 
into  effect  by  anjr  such  successor ;  but  so  that  it  may. 
be  varied  or  rescmded  by  any  such  successor,  in  the  like 
case  and  manner,  if  any,  as  if  it  had  been  made  by  him- 
self. 

(3.)  The  Court  may,  on  the  application  of  the  tenant 
for  life,  or  of  any  sudi  successor,  or  of  any  person  in- 
terested in  any  contract,  give  directions  respecting  the 
enforcing,  carrying  into  effect,  varying,  or  rescinding 
thereof. 

(4.)  Any  prelinunanr  contract  under  this  Act  for  or 
relating  to  a  lease  shall  not  form  part  of  the  title  or 
evidence  of  the  title  of  any  person  to  the  lease,  or  to 
the  benefit  thereof. 

IX.— MiscBLLAjraous  Pbovisiohs. 
Appllc^anof  32.  Where,  under  an  Act  incorp(n«ting 

"^/L«ndi       o'  applyingi  wholly  or  in  part,  the  Lands 
ciaoMsind        Clauses  Consoh'dalion  Acts,  1845,  I860, 

f*9vSo.i8.  ^""^  *^^*»  **■  '""^*'  *®  Settled  Estates 
33  *  M  Viet.       Act,  1877,  or  nnder  any  other  Act,  pub- 

WAMVict  o. !&''*''  '****''  P®'**"'*^  °'  private,  money  is 
40  A4t  viot.  a  18.*^  tl>o  Commencement  of  this  Act  in 
Court,  or  is  afterwards  paid  into  Court, 
and  is  liable  to  be  liud  out  in  the  purchase  of  land  to  be 
made  subject  to  a  settlement,  then,  in  addition  to  any 
mode  of  dealing  therewith  authorized  by  the  Act  under 
which  the  money  is  in  Court,  that  money  may  be  invested 
or  applied  as  capital  money  arising  under  this  Act,  on 
the  like  terms,  if  any,  respecting  costs  and  other  things, 
as  neariy  as  circumstances  admit,  and  (notwithstandmg 
anything  in  this  Act)  according  to  the  same  procedure, 
as  if  the  modes  of  investment  or  application  authorized 
by  this  Act  were  authorized  by  the  Act  under  wbidi  the 
money  is  in  Court. 

^'£^'^  ^^'  ^^^'^  '"'^^  *'  wtdement,  money 

lu^^'  is  in  the  hands  of  trustees,  and  is  liable 

traMeMnniar      to  be  laid  out  in  the  purchase  of  land 
MM^mt.         ***  be  made   subject  to  the  settlement, 
then,  in  addition   to   such   powers    of 
dealing   therewith  as  the  trustees  have  independently 
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of  this  Act,  they  may,  at  the  option  of  the  tenant 
for  life,  invest  or  apply  the  same  as  capital  money 
•rinog  under  this  Act. 

AppUotion  34,  Where  capita  money  arising  under 

niStor''  ^^    -^ct   is  pordiase   money   paid    in 

UMMor  respect  of  a  lease  for  years,  or  life,  or 

reroniaa.  years  determinable  on  life,  or  in  respect 

of  any  other  estate  or  interest  in  land  less  than  the  fee 
simple,  or  in  respect  of  a  reversion  dependent  on  any  such 
lease,  estate,  or  interest,  the  trustees  of  the  settlement  or 
the  Court  as  the  case  may  be,  and  in  the  case  of  the  Court 
on  the  application  of  any  party  interested  in  that  money, 
may,  notwithstanding  anything  in  this  Act,  require 
and  cause  the  same  to  belaid  out,  invested,  accumulated, 
and  paid  in  such  manner  as,  in  the  judgment  of  the 
trustees  or  of  the  Court,  as  the  case  may  be,  will 
eive  to  the  parties  interested  in  that  money  the  like 
benefit  therefrom  as  they  might  lawfully  have  had 
from  the  lease,  estate,  interest,  or  reversion  in  respect 
whereof  the  money  was  paid,  or  as  near  thereto  as 
may  be. 

SKlJti^r  ^'    ^^'^  Where  a  tenant  for  life  is 

•od  iMTt  of  impeachable  for  waste  in  respect  of  timber, 
prooeodstobe  and  there  is  on  the  settled  land  timber 
wtMidh  ripe  and  fit  for  cutting,  the  tenant  for 

life,  on  obtaining  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court,  may  cut  and 
sell  that  timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the 
side  shall  be  set  aside  as  and  be  capital  money  arising 
under  this  Act,  and  the  other  fourth  part  s&all  go  as 
rents  and  profits. 

JJJ»|JJ|^gJ^  86.  The  Comrt  may,  if  it  thinks  fit, 

or  nonfat  approve  of  any  action,  defence,  petition 
UtidMttled  to  Parliament,  parliamentary  opposition, 
JJI^jJjJ""***  or  other  proceeding  taken  or  proposed 
to  be  taken  for  protection  or  settled 
land,  or  of  any  action  or  proceeding  taken  or  proposed 
to  be  taken  for  recovery  of  land  being  or  alleged  to 
be  subject  to  a  settlement,  and  may  direct  that  any 
costs,  charges,  or  expenses  incurred  or  to  be  incurred 
in  relation  thereto,  or  any  part  thereof,  be  pud  out 
of  property  subject  to  the  settlement. 

Hdrioomib  37.    (i.)  Where  personal  chattels  are 

settled  on  trust  so  as  to  devolve  with 
land  until  a  tenant  in  tail  by  purchase  is  born  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise 
to  vett  in  some  person  becoming  entitled  to  an  estate 
of  freehold  of  inheritance  in  the  land,  a  tenant  for  life 
of  the  land  may  sell  the  chattels  or  any  of  them. 
.  (2.)  The  money  arLiing  by  the  sale  shall  be  capital 
money  arising  under  this  Act,  and  shall  be  paid, 
invested,  or  applied  and  otherwise  dealt  with  in  like 
manner  in  all  respects  as  by  this  Act  directed  with 
respect  to  other  capital  money  arising  under  this  Act, 
or  may  be  invested  in  the  purchase  of  other  chattels, 
of  the  same  or  any  other  nature,  which,  when  purchased, 
shall  be  settled  and  held  on  the  same  trusts,  and 
shall  devolve  in  the  same  manner  as  the  chattels  sold. 

(3.)  A  sale  or  purchase  of  chattels  under  this 
section  shall  not  be  made  without  an  order  of  the 
Court. 

X Tbvstsbs. 

■^"SSST"*  ^'    C'-^  ^^  *'   '"y  *'°'®   there  are 

tir  Court.  iio  trustees  of  a  settlement    within  the 

definition  in  this  Act,  or  where  in  any 
other  case  it  is  expedient,  for  purposes  of  this  Act, 
that  new  trustees  of  a  settlement  be  appointed,  the 
Court  may,  if  it  thinks  fit,  on  the  application  of  the 
tenant  for  life  or  of  any  other  person  having,  under 
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the  settlement,  an  estate  or  interest  in  the  settled 
land  in  possession,  remainder,  or  otherwise,  or,  in  the 
case  of  an  infant,  of  his  testamentary  or  other 
guardian,  or  next  friend,  appoint  fit  persons  to  be 
trustees  under  ike  settlement  for  purposes  of  this 
Act. 

(S.)  The  persons  so  appointed,  and  the  survivors 
and  survivor  of  them,  while  conunuing  to  be  trustees 
or  trustee,  and,  until  the  appointment  of  new  tmstaes 
the  personal  representatives  or  representative  for  the 
time  being  of  the  last  surviving  or  continuing  trustee, 
shall  for  purposes  of  this  Act  become  and  be  the 
trustees  or  trustee  of  the  settlement. 

39.  (1.)  N'otwithatanding  anything  in 
this  Act,  capital  money  arising  under 
this  Act  shall  not  be  paid  to  fewer  than  two  persons 
as  trustees  of  a  settlement,  unless  the  settlement 
anthorizes  the  receipt  of  capital  trust  money  of  the 
settlement  by  one  trustee. 

(2).  Subject  thereto,  the  provisions  of  this  Act 
referring  to  the  trustees  of  a  settlement  apply  to  the 
surviving  or  continuing  trustees  or  trustee  of  the 
settlement  for  the  time  being. 

^J^to"  40.   The   receipt   in  writing   of  the 

trustees  of  a  settlement,  or  where  one 
trustee  is  empowered  to  act,  of  one  trustee,  or  of  the 
personal  representatives  or  representative  of  the  last 
surviving  or  continuing  trustee,  for  any  money  or 
securities,  paid  or  transferred  to  the  trustees,  trustee, 
representatives,  or  representative,  as  the  case  may  be, 
effectually  discharges  the  payer  or  transferor  there- 
from, and  from  being  bound  to  see  to  the  application 
or  being  answerable  for  any  loss  or  misapplication 
thereof,  and,  in  case  of  a  mortgagee  or  other  person 
advancing  money,  from  being  concerned  to  see  that 
any  money  advanced  by  him  is  wanted  for  any 
purpose  of  this  Act,  or  that  no  more  than  is  wanted 
18  raised. 

Frateotion  oi  41.  Eaoh  person  who  is  for  the  time 

SSrySSa^.  b&ag  trustee  of  a  settlement  is  answer- 
able for  what  he  actually  receives  only, 
notwithstanding  his  signing  any  receipt  for  conformity, 
and  in  respect  of  his  own  acts,  receipts,  and  defaults 
only,  and  is  not  answerable  in  respect  of  those  of  any 
other  trustee,  or  of  any  banker,  broker  or  other  person, 
dr  for  the  insufficiency  or  deficiency  of  any  securities, 
or  for  any  loss  not  happenirrg  through  bis  own  wilful 
default. 

42.  The  trustees  of  a  settlement,  or 
any  of  them,  are  not  liable  for  giving 
any  consent,  or  for  not  making,  bringing, 
taking,  or  doing  any  such  application,  action,  proceed- 
ing, or  thing,  as  they  might  make,  bring,  take,  or  do ; 
and  in  case  of  purchase  of  land  with  capital  money 
ariising  under  this  Act,  or  of  an  exchange,  partition,  or 
lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  pro- 
priety of  the  purchase,  exchange,  partition,_or  lease,  or 
answerable  as  regards  any  price,  conrideration,  or  fine, 
and  are  not  liable  to  see  to  or  answerable  for  the 
investigation  of  the  title,  or  answerable  for  a  conveyance 
of  land,  if  the  conveyance  purports  to  convey  the  land  in 
the  proper  mode,  or  liable  in  respect  of  purdiase-money 
paid  by  them  by  direction  of  the  tenant  for  life  to  any 
person  joining  in  the  conveyance  as  a  conveying  party, 
or  as  giving  a  receipt  for  the  purchase-money,  or  in  any 
other  character  or  in  respect  of  any  other  money  paid  by 
them  by  direction  of  the  tenant  for  life  on  thepurchase, 
exchange,  partition,  or  lease. 

Truitees  n-  43.  The  trustees  of  a  settlement  may 

imbunement.      p,inibur»e  themselves  or  pay  and  dia- 
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cluii^e  oat  of  the  trust  property  all  expenses  properly 
incorred  by  them. 

iMtarMH*  oi  44.  If  at  any  time  a  difference  arises 

Q„^|!^°°°*  ***  between  a  tenant  for  life  and  the  trustees 
of  the  settlement,  respecting  the  exercise 
of  any  of  the  powers  of  this  Act,  or  respecting  any 
matter  relating  thereto,  the  Court  may,  on  the  applica- 
tion oi  either  party,  pye  such  directions  respecting  the 
costs  of  the  application,  as  the  Court  thinks  fit. 

W«^Mto  45.     (1).    A   tenant    for   life,    when 

'**"  intending    to    make   a  sale,    exchange, 

partition,  lease,  mortgage,  or  charge,  shall  give  notice 
of  his  intention  in  that  behalf  to  each  of  the  trustees  of 
the  settlement,  by  posting  registered  letters,  containing 
the  notice,  addressed  to  the  trustees,  severally,  each  at 
his  usual  or  last  known  place  of  abode  in  the  United 
Kingdom,  and  shall  give  like  notice  to  the  solicitor  for 
the  ^natees,  if  any  such  solicitor  is  known  to  the  tenant 
for  life,  by  posting  a  registered  letter,  containing  the 
notice,  addreMed  to  the  solicitor  at  his  place  of  business 
in  the  United  Kingdom,  every  letter  under  this  section 
being  posted  not  less  than  one  month  before  the 
making  by  the  tenant  for  life  of  the  sale,  exchange, 
partition,  lease,  mortgage,  or  charge,  or  of  a  contract 
for  the  same. 

(2.)  Provided  that  at  the  date  of  notice  given  the 
nnmber  of  trustees  shall  not  be  less  than  two,  unless  a 
contrary  intention  is  expressed  in  the  settlement. 

(3.)  A  person  dealing  in  good  faith  with  the 
tenant  for  life  is  not  concerned  to  inquire  respecting 
the  giving  of  any  such  notice  as  is  required  by  this 
sectioo. 

XL — ConBt ;  Land  Commssioxsbs  ;  PaocEDtnaB. 

^*^^"  46.     (1.)  All  matters  within  the  juris- 

p^mmfaflnto  diction  of  the  Court  under  this  Act  shall. 
Court,  itJiOi-  subject  to  the  Acts  regulating  the  Court, 
'>'*'°^  *°-  be  assigned  to  the  Chancery  Divinon  of 
the  Court. 

(2.)  Payment  of  money  into  Court  effeotally  exone- 
rates ther^rom  the  person  making  the  payment. 

(3.)  Every  application  to  the  Court  shall  be  by 
petition,  or  by  summons  at  Chambers. 

(4.)  On  an  application  by  the  trustees  of  a  settlement 
notice  shall  be  served  in  the  first  instance  on  the  tenant 
for  life. 

(5.)  On  any  application  notice  shall  be  served  on 
sach  persons,  if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion 
to  make  such  order  as  it  thinks  fit  respecting  the  costs, 
charges,  or  expenses  of  all  or  any  of  the  parties  to 
any  application,  and  may  if  it  thinks  fit,  order  that  all 
or  any  of  those  costs,  charges,  or  expenses  be  pud  out 
of  property  subject  to  the  settlement. 
W  A  40  Vkt  (7-)  Glcoeral  Rules  for  purposes  of  this 

cu.  Act  shall  be  deemed  Rules  of   Court 

***'**^'"^  within  section  seventeen  of  the  Appel- 
°'  '  late  Jurisdiction  Act,  1876,  as  altered  by 

section  nine-teen  of  the  Supreme  Court  of  Judicature 
Act,  1861,  and  may  be  made  accordingly. 

(8.)  The  powers  of  the  Court  may,  as  regards  land 
in  the  County  Palatine  of  Lancaster,  be  exercised  also 
by  the  Court  of  Chancery  of  the  County  Palatine ; 
and  Rules  for  re^jnlating  proceedings  in  that  Court 
shall  be  firom  time  to  time  made  by  the  Chancellor  of 
the  Duchy  of  Lancaster,  with  the  advice  and  consent 
of  a  Judge  of  the  High  Court  acting  in  the  Chancery 
Division,  and  of  the  v  ice-Chancellor  of  the  County 
Palatine. 

(9.)  General  Rules,  and  Rules  for  the  Court  of 
Chancery  of  the   County  Palatine,  may  be  made  at 


any  time  af^  the  passing  of  this* Act,  to  take  effect 
oa  or  after  the  commencement  of  this  Act. 

(10.)  The  powers  of  the  Court  may,  as  regards  land 
not  exceeding  in  capital  value  five  hundred  pounds,  or 
in  annual  rateable  value  thirty  pounds,  and,  as  re^rds 
capital  money  arising  under  tills  Act,  and  securities  in 
which  the  same  is  invested,  not  exceeding  in  amoont 
or  value  five  hundred  pounds,  and  as  regwls  personal 
chattels  settied  or  to  be  settled,  as  in  this  Act  mentioned, 
not  exceeding  in  value  five  hundred  pounds,  be  ex- 
ercised by  any  County  Court  within  the  district  whereof 
is  situate  any  part  of  the  land  which  is  to  be  dealt  with 
in  the  Court,  or  from  which  the  capital  money  to  be 
dealt  with  in  the  Court  arises  under  this  Act,  or  in 
connexion  with  which  the  personal  chattels  to  be  dealt 
with  in  the  Court  are  settied. 

fvnMat^  47.  Where  the  Court  directs  that  any 

wtued  propwty.  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  a  settlement,  the 
same  shall,  subject  and  according  to  the  directions  of 
the  Court,  be  raised  and  paid  out  of  capital  money 
arising  under  this  Act,  or  other  money  liable  to  be  laid 
out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  or  out  of  investments  representing  such  money 
or  out  of  income  of  any  such  money  or  investments,  or 
out  of  any  accumulations  of  income  of  land,  money,  or 
investment,  or  by  means  of  a  sale  of  part  of  the  settled 
land  in  respect  whereof  the  costs,  charges,  or  expenses 
are  incurred,  or  of  other  settled  land  comprised  m  the 
same  setUement  and  subject  to  the  same  hmilations,  or 
by  means  of  a  mortgage  of  the  settled  land  or  any 

Sart  thereof,  to  be  made  by  such  person  as  the  Court 
irects,  and  either  by  conveyance  of  the  fee  simple  or 
other  estate  or  interest  the  subject  of  the  settiement, 
or  by  creation  of  a  term,  or  otherwise,  or  by  means  of 
a  charge  on  the  setded  land  or  any  part  thereof,  or 
partly  in  one  of  those  modes  and  partly  in  another  or 
others,  or  in  any  such  other  mode  as  the  Court  thinks 
fit. 

Constttation  48.     (1.)  The  commissioners  nowbear- 

^"^JST'  mg  tl»e  three  several  styles  of  the  In- 
their  powen,  Ao.  closure  Commissioners  for  England  and 
Wales,  and  the  Comrhold  Commissioners,  and  the  Tithe 
Commissioners  for  England  and  Wales,  shall,  by  virtue 
of  this  Act,  become  and  shall  be  styled  the  Land  Com- 
missioners for  England. 

£)  The  Land  Commissioners  shall  ^cause  one  seal 
made  with  their  style  as  given  by  this  Act ;  and 
in  the  execution  and  discharge  of  any  power  or  doty 
under  any  Act  relating  to  the  three  several  bodies  of 
commissioners  aforesaid,  they  shall  adopt  and  use  the 
seal  and  style  of  the  Luid  Commissioners  fbr  England, 
and  no  other. 

(3.)  Nothing  in  the  foregoing  provisicms  of  this 
section  shall  be  construed  as  Uterine  in  any  respect  the 
powers,  authorities,  or  duties  of  the  Land  Commis- 
sioners, or  as  afiecting  in  respect  of  appointment,  salary, 
pension,  or  otherwise  any  of  those  commissioners,  m 
office  at  the  passing  of  this  Act,  or  any  assistant  com- 
missioner, secretary,  or  other  officer  or  person  then  in 
office  or  employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or 
orders  of  any  court,  awards,  deeds,  and  other  docu- 
ments, passed  or  made  before  the  commencement  of 
this  Act,  shall  be  read  and  have  effect  as  if  the  Land 
Commissioners  were  therein  mentioned  instead  of  one 
or  more  of  the  three  several  bodies  of  commissioners 
aforesaid. 

(5.)  All  acta,  matters,  and  things  oomnienoed  by  or 
under  the  authority  of  any  one  or  more  of  the  three 
several  bodies  of  commissioners  aforesaid  before  the 
commencement  of  this  Act,  and  not  then  completed. 
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shall  and  may  be  oairied  on  and  completed  by  or  under 
the  authority  of  the  Land  Commissioners;  and  the 
Land  Commissioners,  for  the  purpose  of  prosecnting 
or  defending,  and  carrying  on  any  action,  suit,  or  pro- 
oeeding  pending  at  the  oommenoement  of  tiiia  Act, 
shall  come  into  the  place  of  any  one  or  more,  as  the 
case  may  require,  of  the  three  several  bodies  of  com- 
missioners aforesaid. 

(6.^  The  Land  Commissioners  shall,  by  virtue  of  this 
Act,  have,  for  the  purposes  of  any  Act,  public,  local, 
personal,  or  private,  passed  or  to  be  pasaed,  making 
provinon  for  the  execution  of  improvements  on  settled 
land,  all  sudi  powers  and  aadiorities  as  they  have  for 
the  purposes  of  the  Improvement  of  Land  Act,  1864  ; 
and  the  provisions  of  the  last-mentioned  Act  relating 
to  their  proceedings  and  inquiries,  and  to  authentica- 
tion of  instruments,  and  to  declarations,  statements, 
notices,  applications,  forms,  security  for  expenses,  in- 
spections, and  examinations,  shall  extend  and  apply,  as 
far  as  the  nature  and  drcnmstanoes  of  die  case  admit, 
to  acts  and  proceeding  done  or  taken  by  or  in  relation 
to  the  Land  Commissioners  under  any  Act  making  pro- 
vinon as  last  aforeswd ;  and  the  provisions  of  any  Act 
relating  to  fees  or  to  security  for  costs  to  be  taken  in 
respect  of  the  business  transacted  under  the  Acts  ad- 
ministered by  the  three  several  bodies  of  commissioners 
aforesaid  shall  extend  and  apply  to  the  business  trans- 
acted by  or  under  the  direction  of  the  Land  Com- 
missioners under  any  Act,  public,  local,  personal,  or 
Srivate,  passed  or  to  be  passed,  by  which  any  power  or 
uty  is  conferred  or  imposed  on  them. 

^«^  49.  ("!•)  Every  certificate  and  report 

j^ofcom-  approved  and  made  by  the  Land  Com- 
mtaaioiwn.  missioners  under  thu  Act  shall  be  filed 
in  their  office. 
(2.)  An  office  copy  of  any  certificate  or  report  so 
filed  shall  be  delivered  out  of  their  office  to  any  person 
requiring  the  same,  on  payment  of  the  proper  fee,  and 
shall  be  sufficient  evidence  of  the  certificate  or  report 
whereof  it  purports  to  be  a  copy. 

Xn Rbstkictiohs,  Sjiviiros,  turn  Gbhiral 

Fbovisions. 

'owmiDot  so.  (1.)  llie  powers  under  this  Act 

^^^^^^  of  a  tenant  for  ufe  are  not  capable  of 
to  encciM  assignment  or  release,  and  do  not  pass  to 

powrni  Toid.  n  person  as  being,  by  operation  of  law  or 
otherwise,  an  asugnee  of  a  tenant  for  life,  and  remain 
exerdseable  by  the  tenant  for  life  after  and  notwith- 
standine  any  assignment,  by  operation  of  law  or  other- 
wise, 01  his  estate  or  interest  under  the  settlement 

(2.)  A  contract  by  a  tenant  for  life  not  to  exerdse 
any  of  his  powers  under  this  Act  is  void. 

(3.)  Bat  this  section  shall  operate  without  prejudice 
to  the  rights  of  any  person  being  an  assignee  for  value 
of  the  estate  or  interest  of  the  tenant  for  life ;  and  in 
that  case  the  assignee's  rights  shall  not  be  affected 
without  his  consent,  except  that,  unless  the  assignee  is 
actually  in  possession  of  the  settled  land  or  part  thereof, 
his  consent  shall  not  be  requisite  for  the  making  of 
leases  thereof  by  the  tenant  for  life,  provided  the  leases 
•re  made  at  the  best  rent  that  can  reasonably  be  ob- 
tained, without  fine,  and  in  other  respects  are  in  con- 
formity with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or 
coming  into  operation  before  or  after  and  to  acts  done 
before  or  after  the  commencement  of  this  Act;  and  in 
this  section  assignment  includes  assignment  by  way  of 
morteage,  and  any  partial  or  qualifim  assignment,  and 
any  cnuge  or  incumbrance;  and  assignee  has  a  mean- 
ing corresponding  with  that  of  assignment 


ProfMoni 

agaimtfor- 

falturi!. 


ProMutiaii  or         51,  (I.)  Jf  in  a  settlement,  wilL  as- 

Umitttlon  ualiut      ^  .l       •     , 4.  1  j 

ezersiM  ot^  Buranoe,  or  other  mstrument  executed  or 
powvr^  T«id.  made  before  or  after,  or  partly  before 
and  partiv  after,  the  commencement  of  this  Act  a  pro- 
vidon  is  inserted  purporting  or  attempting,  by  way  of 
direction,  declaration,  or  otherwise,  to  forbid  a  tenant 
for  life  to  exercise  any  power  under  this  Aot,  or 
attempting,  or  tending,  or  intended,  by  a  limitation, 
gift,  or  disposition  over  of  settled  land,  or  by  a  limita- 
tion, gift,  or  disposition  of  other  real  or  any  personal 
property,  or  b^  the  imposition  of  any  condition,  or  by 
forfeiture,  or  m  any  other  manner  whatever,  to  pro- 
hibit or  prevent  him  from  exercising,  or  to  induce  him 
tb  abstain  from  exercising,  or  to  put  him  into  a  position 
inconsistent  with  his  exercising,  any  power  under  this 
Act,  that  provision,  as  far  as  it  purports,  or  attempts, 
or  tends,  or  is  intended  to  have,  or  would  or  might 
have,  the  operation  aforesaid,  shall  be  deemed  to  be 
void. 

(2.)  For  the  purposes  of  this  section  an  estate  or 
interest  limited  to  continue  so  long  only  as  a  person 
abstains  from  exercising  any  power  shall  be  and  take 
effect  as  an  estate  or  interest  to  continue  for  the  period 
for  which  it  would  continue  if  that  person  were  to 
abstain  from  exercising  the  power,  discharged  from 
liability  to  determination  or  cesser  by  or  on  liis  exer- 
cising the  same. 

52.  Notwithstanding  anything  in  a  set- 
tlement, the  exercise  by  the  tenant  for 
life  of  any  power  under  this  Act  shall 
not  occasion  forfeiture. 

Tenant  (or  Uis  53.  A  tenant  for  life  shall,  in  exercis* 
M^Kraa  ■''S    '^°7  power  under   this   Act,  have 

intereatad.  regard    to    the  interests  of    all   parties 

entitled  under  the  settlement,  and  shall,  in  ration  to 
the  exercise  thereof  by  him,  be  deemed  to  be  in  the 
position  and  to  have  the  duties  and  liabilities  of  a 
trustee  for  those  parties. 

o«>*n|pro-  54.  On    a  sale,   exchange,  partition, 

^tann,te.  1«»»^  mortgage,  or  charge,  or  pur- 
chaser, lessee,  mortgagee,  or  other  person 
dealing  in  good  &ith  with  a  tenant  for  life  shall,  as 
against  all  parties  entitled  under  the  settlement,  be 
conclusively  taken  to  have  given  the  best  price,  con- 
ride]:ation,  or  rent,  as  the  case  may  require,  that  could 
reasonably  be  obtained  by  the  tenant  for  life,  and  to 
have  complied  with  all  the  requisitions  of  this  Act 

Exerdaeof  55,  (1.)  Powers  and  authorities  con- 

umitaaon  of       f erred  by  this  Act  on  a  tenant  for  life  or 

pro^dona,  A&     trustees  or  the  Court  or  the  Land  Com- 

missioners  are  exerciseable  from  time  to 

time. 

(2.)  Where  a  power  of  sale,  enfranchisement, 
exchange,  partition,  leasing,  mortgaging,  charging,  or 
other  power  is  exercised  by  a  tenant  for  life,  or  by  the 
trustees  of  a  settlement,  he  and  they  may  respectively 
execute,  make,  and  do  all  deeds,  instruments,  and 
things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale, 
purchase,  exchange,  partition,  leasing,  or  other  dealing, 
or  to  any  power,  consent,  payment,  receipt,  deed, 
assurance,  contract,  expenses,  act,  or  transaction,  the 
same  shall  be  construed  to  extend  only  (unless  it  is 
otherwise  expressed)  to  sales,  purchases,  exchanges, 
partitions,  leasings,  dealings,  powers,  consents,  pay- 
ments, receipts,  deeds,  assurances,  contracts,  expenses, 
acts,  and  transactions  under  this  Act 

56.  (1.)  Nothing  in   this  Act   shall 
take  away,  abridge,  or  prejudicially  affect 
any  power  for  the  time  being  subsisting  under  a  setlle- 
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ment,  or  by  statute  or  otherwise,  exerciseable  by  a 
tenant  for  ufe,  or  by  trustees  with  his  consent,  or  on 
his  request,  or  by  his  direction,  or  otherwise ;  and  the 
powers  given  by  this  Act  are  cumulatiTe. 

(2.)  But  in  case  of  conflict  between  the  proTisions  of 
a  settlement  and  the  provisions  of  this  Act,  relative  to 
any  matter  in  respect  whereof  the  tenant  for  life 
exercises  or  contracts  or  intends  to  exercise  any  power 
under  this  Act,  the  provisions  of  this  Act  shall  prevail ; 
and,  accordingly,  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  shall,  by 
virtue  of  this  Act,  be  necessary  to  the  exercise  by  the 
trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exerciseable  for  any  purpose 
provided  for  in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained, 
respecting  any  matter  within  this  section,  the  Court 
may,  on  the  application  of  the  trustees  of  the  settle- 
ment, or  of  the  tenant  for  life,  or  of  any  other  person 
interested,  give  its  decision,  opinion,  advice,  or  direction 
thereon. 

57.  (1.)  Nothing   in  this  Act    shall 
preclude  a  settlor  from  conferring  on  the 
tenant  for  life,  or  the  trustees  of  the 
settlement,  any  powers  additional  to  or 
larger  than  those  conferred  by  this  Act. 

(2.)  Any  additional  or  larger  powers  so  conferred 
shall,  as  fur  as  may  be,  notwithstanding  anything  in 
this  Act,  operate  and  'be  exerciseable  in  the  like 
manner,  and  with  all  the  like  incidents,  effects,  and 
consequences,  as  if  the^  were  oonfenred  by  this  Act, 
lulesB  a  conttaiy  intention  is  expressed  in  the  settle- 
ment 

XHL — LiHiTBD  OwKBBS  Gbioiballt. 
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58.  (1.)  Each  person  as  follows  shall, 
the  -        -      - 


Eninn«»tl«a 

Umited  when  the  estate  or  interest  of  each  of 

ownen,  to  them  is  in  possession,  have  the  powers  of 

SfUS^       *  *«»*°*  *°'  life  «nd«r  this  Act,  as  if 
Utew  each  of  them  were  a  tenant  for  life  as 

defined  in  this  Act  (namely) : 
(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who 
u  by  Act  of  Parliament  restrained  from  barring 
or  defeating  his  estate  tail,  and  although  the 
reversion  is  in  the  Crown,   and  so  that  the 
exercise  by  him  of  his  powers  under  this  Act 
shall  bind  the  Crown,  but  not  including  such  a 
tenant  in  tail  where  the  land  in  respect  whereof 
he  is  so  restruned  was  purchased  with  money 
provided   by  Parliament  in   consideration    of 
public  services : 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limi- 
tation, gift,  or  disposition  over,  on  failure  of  his 
issue,  or  in  any  otner  event : 
(iii.)  A  person  entitled  to  a  base  fee,  although  the 
reversion  is  in  the  Crown,  and  so  that  the 
exercise  by  him  of  his  powers  under  this  Act 
diall  bind  th^  Crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not 

holding  merely  under  a  lease  at  a  rent : 
(t.)  a  tenant  for  the  life  of  another,  not  holding 

merely  under  a  lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable 
to  cease  in  any  event  during  that  life,  whether 
by  exi>iration  of  the  estate,  or  by  conditional 
limitation,  or  otherwise,  or  to  be  defeated  by 
an  executory  limitation,  gift,  or  disposition 
over,  or  is  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other  pur- 
pose: 


(nL)  A  tenant    in   tail    after   posability  of  issue 

extinct : 
{viii.)  A  tenant  by  the  curtesy : 
(iz.)  A    person    entitled    to    the    income    of  land 
under  a  trust  or  direction  for  payment  thereof 
to   him    during    his    own    or  any   other   life, 
whether   subject  to  expenses  of  management 
or  not,  or  until  sale  of  the  land,  or  until  forfeiture 
of  bis  interest  therein  on  bankruptey  or  other 
event. 
(2.)  In  every  such  case,  the  provisions  of  this  Act 
referring  to  a  tenant  for  life,   either  as  conferring 
powers  on  him  or  otherwise,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  each  of  the  persons 
aforesaid,  and  to  the  instrument  under  which  his  eslat* 
or  interest  arises,  and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  an^  reference  in  this  Act  to 
death  as  regards  a  tenant  for  life  shall,  where  necessary, 
be  deemed  to  refer  to  the  determination  by  death  or 
otherwise  of  such  estate  or  interest  as  last  aforesaid. 


XIV.- 

Infaat 
afaoolutelj 
entitled  to 
be  u  tenant 
(or  Ufa 


Tenmnt  (or 
U(e,  Inlut. 


Hurled 
wommn. 
hoerto  be 
affected. 


JsriXta ;  Mabbibd  Women  ;  Ldi^atics. 

59.  Where  a  person,  who  is  in  his  own 
right  seised  of  or  entitled  in  possession 
to  land,  is  an  infant,  then  for  purposes  of 
this  Act  the  land  is  settled  land,  and  the 

infant  shall  be  deemed  tenant  for  life  thereof. 

60.  Where  a  tenant  for  life,  or  a  per- 
son having  the  powers  of  a  tenant  for 

life  under  this  Act,  is  an  infant,  or  an  infant  would,  if 
he  were  of  full  age,  be  a  tenant  for  life,  or  have  the 
powers  of  a  tenant  for  life  under  this  Act,  the  powers 
of  a  tenant  for  life  under  this  Act,  may  be  exercised 
on  his  behalf  by  the  trustees  of  the  settlement,  and  if 
there  are  none,  then  by  such  person  and  in  such 
manner  as  the  Court,  on  the  application  of  a  testa- 
mentary or  other  guardian  or  next  friend  of  the  infant, 
either  generally  or  in  a  particular  instance,  orders. 

61 (I.)  The  foregoing  provisions  of 

this  Act  do  not  apply  in  the  case  of  a 
married  woman. 

(2.)  Where  a  mamed  woman  who,  if  she  had  not 
been  a  married  woman,  would  have  been  a  tenant  for 
life  or  would  have  had  the  powers  of  a  tenant  for  life 
under  the  foregoing  provisions  of  this  Act,  is  entitled 
for  her  separate  use,  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as 
a  feme  sole,  then  she,  without  her  husband,  shall  have 
the  powers  of  a  tenant  for  life  under  this  AcL 

(3.)  Where  she  is  entitled  otherwise  than  as  afore- 
said, then  she  and  her  husband  together  shall  have  the 
powers  of  a  tenant  for  life  under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant 
for  life  and  a  settlement  and  settled  land  shall  extend 
to  the  married  woman  without  her  husband,  or  to  her 
and  her  husband  together,  as  the  case  may  require, 
and  to  the  instrument  under  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and 
do  hU  deeds,  instruments,  and  things  necessary  or 
proper  for  giving  effect  to  the  provisions  of  this  section. 

(6.)  A  restramt  on  anticipation  in  the  settlement 
shall  not  prevent  the  exercise  by  her  of  any  power 
under  this  Act. 

Tenant  (or  62.  Where  a  tenant  for  life,  or  a  per- 

life,  lunatic  i       •  ■  #  *  ., 

son  having  the  powers  of  a  tenant  lor 
life  under  this  Act,  is  a  lunatic,  so  found  by  inquisition, 
the  committee  of  his  estate  may,  in  his  name  and  on 
his  behalf,  under  an  order  of  the  Lord  Chancellor,  or 
other  person  intrusted  by  virtue  of  the  Queen's  Sign 
Manual  with  the  care  and  commitment  of  the  custody 
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of  the  persons  and  estates  of  lunatics,  exercise  the 
powers  of  a  tenant  for  life  under  this  Act ;  and  the 
order  may  be  made  on  the  petition  of  any  person  in- 
terested in  the  settled  land,  or  of  the  committee  of  the 
estate. 

XV. — Sbttlbmbitt  bt  WAT  or  Tbubts  roR  Sai.b. 
iVoifWonforoMe  63.  (1.^  Any  land,  or  any  estate  or 
and^-iOTeM  interest  m  land,  which  under  or  by 
'inland.  virtue  of  any  deed,  will,  or  agreement, 

covenant  to  surrender,  copy  of  court  roll,  Act  of 
Parliament,  or  o.ther  instrument  or  any  number  of 
instruments,  whether  made  or  passed  before  or  afler, 
or  partly  before  and  partly  after,  the  commencement  of 
this  Act,  is  subject  to  a  trust  or  direction  for  sale  of 
that  land,  estate,  or  interest,  and  for  the  application  or 
disposal  of  the  money  to  aride  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of  the  land  until 
sale  or  any  part  of  that  money  or  income,  for  the  benefit 
of  any  person  for  his  life,  or  any  other  limited  period, 
or  for  the  benefit  of  two  or  more  persons  concurrently 
for  any  limited  period,  and  whether  absolutely,  or 
subject  to  a  trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  purpose,  or  to  any  other  restric- 
tion, shall  be  deemed  to  be  settled  land,  and  the 
instrument  or  instruments  under  which  the  trust  arises 
shall  be  deemed  to  be  a  settlement ;  and  the  person  for 
the  time  being  beneficially  entitled  to  the  income  of  the 
land,  estate,  or- interest  aforesaid  until  sale,  whether 
absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof;  or  if  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  shall  be  deemed 
to  constitute  together  the  tenant  for  life  thereof ;  and  the 
persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  for  sale  of  the  settled  land,  or  having 
power  of  consent  to,  or  approval  of,  or  control  over  the 
sale,  or  if  under  the  settlement  there  are  no  such  trustees, 
then  the  persons,  if  any,  for  the  time  being,  who  are 
by  the  settlement  declared  to  be  trustees  thereof  for 
purposes  of  this  Act  are  for  purposes  of  this  Act  trustees 
.of  tne  settlement. 

(2.)_  In  every  such  case  the  provisions  of  this  Act 
ireferring  to  a  tenant  for  life,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  the  person  or  persons 
aforestud,  and  to  the  instrument  or  mstruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the 
Und  therein  comprised,  subject  and  except  as  in  this 
section  provided  (that  is  to  say) : 
(i.)  Any  reference  in  this  Act  to  the  predecessors  or 
successors  in  title  of  the  tenant  for  life,  or  to  the 
remaindermen,  or  reversioners  or  other  persons 
interested  in  the  settled  land,  shall  be  deemed 
to  refer  to  the  persons  interested  in  succession  or 
otherwise  in  the  money  to  arise  from  sale  of  the 
land,  or  the  income  of  that  money,  or  the  income 
of  the  land  until  sale  (as  the  case  may  require). 
(iL)  Capital  money  arising  under  this  Act  from  the 
settled  land  shall  not  be  applied  in  the  purchase 
of  land  unless  such  application  is  authorized  by 
the  settlement  in  the  case  of  capital  money 
arising  thereunder  from  sales  or  other  disposi- 
tions of  the  settled  land,  but  may,  in  addition  to 
any  other  mode  of  application  authorized  by 
this  Act,  be  applied  in   any   mode  in   which 
capital  money  arising  under  the  settlement  from 
any  such  sale  or  other  disposition  is  applicable 
thereunder,  subject  to  any  consent  required  or 
direction  given  by  the  settlouent  with  respect 
to  the  application  of  trust  money  of  the  setUe- 
ment, 
^iL)  Capital  money  arising  under  this  Act  from  the 
settled  land  and  the  securities  in  which  the  same 


is  invested,  shall  .not  for  any  purpose  of  disposi- 
tion, transmission,  or  devolution,  be  considered 
as  land  unless  the  same  would,  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and  the 
same  shall  be  held  in  trust  for  and  shall  go  to 
the  same  persons  successively  in  the  same  manner 
and  for  and  on  the  same  estates,  interests,  and 
trusts  as  the  same  would  have  gone  and  been 
held  if  arising  under  the  settlement  from  a  sale 
or  disposition  of  the  settled  land,  and  the  income 
of  such  catatal  mone^  aqd  seouritiea  shall  be 
paid  or  applied  accordmgly. 
(iv.)  Land  of  whatever  tenure  acquired  under  this 
Act,  by  purchase,.or  in  exchange,  or  on  partition, 
shall  be  conveyed  to  and  vested  in  the  trustees 
of  the  settlement,  on  the  trusts,  and  subject  to. 
the  powers  and  provisions  which,  undfer  the 
settlement  or  by  reason  of  the  exerdse  of  any 
power  of  appointment  or  charging  therein  con- 
tained,  are  subsisting  with  respect  to  the  (settled 
land,  or  would  be  so  subsisting  if  the  same  had 
not  been  sold,  or  as  near  thereto  as  circumstances 
permit,  but  so  as  not  to  increase  or  multiply 
charges  or  powers  of  charging. 

XVI — Rbpbau. 

""''^''t,  64.  (1.)  The  enactments  described  in 

^^2ieiaia.        *'^^  schedule  to  this  Act  are  hereby  re- 
pealed. 
(2.)  The  repeal  by  this.  Act  of  any  enactment  sha  11 
not  affect  any  right  accrued  or  obligation  incurre  d 
thereunder  before  the  commencement  of  this  Act ;  no  r 
shall  the  same  affect  the  validity  or  invalidity,  or  any 
operation,  effect,  or  consequence,  of   any  instrument 
executed  or  made,  or  of  anything  done  or  suffered,  or 
of  any  order  made,  before  the  commencement  of  this 
Act;  nor  shall  the  same  affect  any  action,  proceeding, 
or  thing  then  pending  or  uncompleted ;  and  every  sudi 
action,  proceeding,  and  thing  may  be  carried  on  and 
completed  as  if  there  had  been  no  such  refteal  in  this 
Act. 

XVn. — luiJjrD. 

ModlOationa  65.  (1.)  In  the  application  of  this  Act 

J^^l^  to  Ireland  the  foregoing  provisions  shall 

be  modified  as  in  this  section  provided. 

(2.)  The  Court  shall  be  Her  Majesty's  High  Court 
of  Justice  in  Ireland. 

(3.)  All  matters  within  the  jurisdiction  of  that  Court 
shall,  subject  to  the  Acts  reflating  that  Court,  be 
aiisigned  to  the  Chancery  Division  of  that  Court ;  but 
General  Rules  under  this  Act  for  Ireland  may  direct 
that  those  matters  or  any  of  them  be  assigned  to  the 
Land  Judges  of  that  Division. 

(4.)  Any  deed  inroUed  under  this  Act  shall  be  in- 
rolled  in  the  Record  and  Writ  Office  of  that  Diviuon. 

(5.)  Greneral  Rules  for  purposes  of  this  Act  for 
Ireland  shall  be  deemed  Rules  of  Court  within  the 
40  e  41  Viot.  Supreme  Court  of  Judicature  Act  (Ire- 
0.67.  land),  1877,  and  may  be  made  ac(x>rd- 

ingly,  at  any  time  afler  the  passing  of  this  Act,  to  take 
e£ct  on  or  after  the  Commencement  of  this  Act. 

(6.)  The  several  Civil  Bill  Courts  in  Ireland  shall, 
in  addition  to  the  jurisdiction  possessed  by  them  in- 
dependently of  this  Act,  have  and  exercise  the  power 
and  authority  exerciseable  by  the  Court  under  this 
Act,  in  all  proceedings  where  the  property,  the  subject 
of  the  proceedings,  does  not  exceed  in  capital  value 
five  hundred  pounds,  or  in  annual  value  tbirtypounds. 
40*  41  Via  (7-)  The  provisions  of  Part  £1.  of,  the 

O.M.  County  Officers  and  Courts  (L-eland) 
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Act,  1 877,  relative  to  the  equitable  jarisdiction  of  the 
Civil  Bill  Courts,  (hall  apply  to  the  jarisdiction  exer- 
-oaeable  by  those  Courts  under  this  Act. 

(8.)  Rules  and  Orders  for  purposes  of  this  Act,  as 
far  as  it  relates  to  the  Civil  Bill  Courts,  may  be  made 
at  any  time  after  the  passing  of  this  Act,  to  take  effect 
-on  or  after  the  oommencement  of  this  Act,  in  manner 
lurescribed  by  section  seventy-nine  of  the  County 
Officers  and  Courts  (Ireland)  Act,  1877. 

(9.)  The  Commissioners  of  Public  Works  in  Ireland 
■hall  be  substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a 
building  or  mining  lease  be  granted  shall  be  not  ex- 
ceeding thirty- five  years. 


Section  M. 

23  &  24  Viot, 
c.  145,  in  part 


27  &  28  ViH., 
c.  114,  in  part 


40  &  41  Vio*., 
o.  18,  in  part 


THE  SCHEDULE. 

ElFCALB. 

An  Act  to  give  to  tmstees,  ] 
mortgagees,  and  others,  | 
certain  powers  now  com- 
monly inserted  in  settle- 1 
ments,  mortgages,  and  | 
wills 


in  part; 
namely,— 


Parts  I.  and  IV. 
(being  so  mnob  of  tiie  Act  as  is  not  re- 
pealed by  the  Conveyancing  and  Law 
of  Property  Act,  1881). 

The  Improvement  of  Land  )     in  part  ; 
Act,  1864  -  -  (  naiu«ly, — 

Kections  seventeen  and  eighteen  : 
Section  twenty-one,  from  "  either  by 
a     puty  '*     to     "  benefice     or 
(inculsive) ;   and  from  "  or  if  the 
land  owner  "  to  "  minor  or  minors  " 
(IncluuTe) ;  and  "or  drcumstanoe" 
(twice) : 
Except  as  regards  Scotland. 


The  Settled    Estates 
1877 
Section  seventeen. 


Act,  I    in  part; 
-  (  namely,— 


Cap.  XXXIX. 

An  Act  for  further  improving  the  Practice  of 
Conveyancing ;  and  for  other  purposes. 

[10/A  Auguat  1882.] 
Be  it  enacted,  Ac.,    ..... 


Short  tltka; 
oommenoeixient 
extent;  inter- 
pretation. 
44AUVIot. 
C.41. 


Prelmbiaty. 

1.  (1.)  This  Act  may  be  cited  as  the 
Conveyancing  Act,  1882 ;  and  the  Con- 
veyancing and  Law  of  Property  Act,  1 881 
(in  this  Act  referred  to  as  the  Con- 
veyancing Act  of  1881)  and  this  Act 
may  be  cited  logger  as  the  Conveyancing  Acts,  1681, 
1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed, 
duul  commence  and  take  effect  from  and  immediately 
after  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-two,  which  time  is  in  this 
Act  referred  to  as  the  commencement  of  this  Act. 
(S.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  Schedule  thereto^ 
(L)  Property  includes  real  and  personal  property, 
and  an^  debt,  and  any  thing  in  action,  and  any 
other  right  or  interest  in  the  nature  of  property, 
whether  in  possession  or  not ; 
(u.)  Purchaser  indndes  a  lessee  or  mortgagee,  or  an 
intending  pnrdiaser,  lessee,  or  mortgagee,  or  other 


person,  who,  for  valuable  consideration,  takes  or 

deals  for  property,  and  purchase  has  a  meaning 

corresponding  with  that  of  purchaser ; 

t  A  4  wm.  4  (ni-)  ^hc  Act  of  Uie  session  of  the 

third  and  fourth  years  of  King  William 

the  Fourth  (chapter  seventy-four)  "  for  the  aboli- 

"  tion  of  Fines  and  Recoveries,  and  for  the  substi- 

"  tution  of  more  simple  modes  of  Assurance  "  is 

referred  to  as  the  Fines  and  Recoveries  Act ;  and 

the  Aet  of  the  session  of  the  fourth  and 

fifth  years  of  King  William  the  Fourth 

(chapter  ninetv-two)  "for  the  abolition  of  Fines 

"  and  Recoveries,  and  for  the  substitution  of  nuwe 

"  simple  modes  of  Assurance  in  Ireland  "  is  referred 

to  as  the  Fines  and  Recoveries  (Ireland)  Act. 


e.74. 


4  AfrWiai. 
c.  82. 


Searchei. 


Official  negallTe 
and  other 
certificataa  of 
tearcbesfor 
Jndgmenu, 
DTown  debt!,  Ac. 


2.  (1.)  Where  any  person  requires, 
for  purposes  of  this  section,  search  to  be 
made  in  the  Central  Office  of  the  Supreme 
Court  of  Judicature  for  entries  of  judg- 
ments, deeds,  or  other  matters  or  docu- 
ments, whereof  entries  are  required  or  allowed  to  be 
made  in  that  office  by  any  Act  described  in  Fart  I. 
of  the  First  Schedule  to  the  Conveyancing  Act  of 
1881,  or  by  any  other  Act,  he  may  deUver  in  the  office 
a  requisition  in  that  behalf,  referring  to  this  section. 

(2.)  Thereupon  the  proper  officer  shall  diligently 
make  the  seardi  required,  and  shall  make  and  file  in 
the  office  a  certificate  setting  forth  the  result  thereof; 
and  office  copies  of  that  certificate  shall  be  issued  on 
requiation,  and  an  office  copy  shall  be  evidence  of  the 
certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons 
interested  under  or  in  reqiect  of  judgments,  deeds,  cnr 
other  matters  or  documents,  whereof  entries  are  re^nured 
or  allowed  as  aforesaid,  the  certificate,  accordmg  to 
the  tenor  thereof,  shall  be  conclusiTe,  affirmatively  or 
negatively,  as  the  case  may  be. 

(4.)  Every  requisition  under  this  section  sh^  be  in 
writing,  signed  by  the  person  making  the  same,  spoAfy- 
ing  the  name  a^nst  which  he  desires  search  to  be 
made,  or  in  relation  to  which  he  requires  an  office  copy 
certificate  of  result  of  search,  and  other  sufficient  par- 
ticulars ;  and  the  person  making  any  such  requisition 
shall  not  be  entitled  to  a  search,  or  an  o^e  copy 
certificate,  until  he  has  satisfied  the  proper  officer  that 
the  same  is  required  for  the  purposes  of  this  sectkm. 

(5.)  General  Rules  shall  be  made  for  the  purposes  of 
this  section,  prescribing  forms  and  contents  of  requiti- 
tions  and  certificates,  and  regulating  the  practice  of 
the  office,  and  prescribing,  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasmr,  the  fees  to 
be  taken  therein ;  which  Rules  shall  be  deemed  Rules 
of  Court,  within  section  seventeen  of  the 
cS9.  Appellate    Jurisdiction    Act,    1876,    as 

44  A  4e  Tict       altered  by  section  nineteen  of  the  Supreme 
°-  "^  Court  of  Judicature  Act,  1881^  and  may 

be  made,  at  any  time  after  the  passing  of  this  Act,  to 
take  effect  on  or  after  the  commencement  of  this  Act. 

(6.)  K  any  officer,  derk,  or  person  employed  in  the 
office  commits,  or  is  party  or  pnvy  to,  any  act  or  fraud 
or  collusion,  or  is  wilfully  negligent,  in  the  makiog  of 
or  otherwise  in  relation  to  any  certificate  or  office  copy 
under  this  section,  he  shall  be  guilty  of  a  misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  Rule  made 
diereunder  shall  take  away,  abridge,  or  prejndidaUy 
affect  any  right  which  any  person  may  have  inde- 
pendently of  this  section  to  make  any  search  in  the 
office ;  and  every  such  search  may  be  made  as  if  this 
section  or  any  such  Rule  had  not  been  enacted  or  made. 

(8.)  Where  a  solicitor  obtains  an  office  copy  oerti- 
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ficate  of  result  of  search  under  this  section,  he  shall 
not  be  answerable  in  respect  of  any  loss  that  may  arise 
from  error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  ex- 
ecutors, agents,  or  other  persons  in  a  fiduciary  position, 
those  persons  also  shall  not  be  so  answerable. 

no^  Where  such  persons  obtain  such  an  office  copy 
'without  a  solicitor,  they  shall  also  be  protected  in  like 
manner. 

(II.)  Nothing  in    this  section  applies  to  deeds  in- 
rolled  under  the  Fines  and  Becoveries 
Act,  or  under  any  other  Act,  or  under 
any  statutory  Rule. 
(12.)  This  section  does  not  extend  to  Ireland. 

Notice. 
5j2"jsn"»        8.  (n  A  purchaser  shall  not  be  pre- 
aaooa.     "        judicially  affected  by  notice  of  any  instru- 
ment, fact,  or  thing  unlesa— 
0.)  It  is  within  his  own  knowledge,  or  would  have 
come  to  his  knowledge  if  such  inquiries  and  inspec- 
tions had  been  made  as  ought  reasonably  to  have 
beeii  made  by  him ;  or 
(ft.)  In  the  same  transaction  with  respect  to  which 
a  question  of  notice  to  the  purchaser  arises,  it  has 
come  to  the  knowledge  of  bis  counsel,  as  such,  or 
of  his  solicitor,  or  other  agent,  as  such,  or  would 
have  come  to  the  knowlM^  of  his  solicitor,  or 
other  agent,  as  such,  if  such  inquiries  and  inspec- 
tions biui  been  made  as  ought  reasonably  to  have 
been  made  by  the  solidtor  or  other  agent. 
(2.)  This  section  shall  not  exempt  a  purchaser  from 
any  uability  under,  or  any  obligation  to  perform  or 
observe,  any  covenant,  condition,  provision,  or  restric- 
tion contained  in  any  instrument  under  which  his  title 
is  derived,  mediately,  or  immediately ;  and  such  liability 
or  obligation  may  be  enforced  in  the  same  manner  and 
to  the  same  extent  as  if  this  section  had  not  been 
enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in 
this  section  be  affected  by  notice  in  any  case  where  he 
would  not  have  been  so  affect«(l  if  this  section  had  not 
been  enacted. 

(4.)  This  section  applies  to  purchases  made  dther 
before  or  after  the  commencement  of  this  Act ;  save 
that,  where  an  action  is  pending  at  the  commencement 
of  this  Act  the  rights  of  the  parties  shall  not  be  affected 
by  this  section. 

Leatu. 
CjJJ^Jjr  4.  (1.)  Where  a  lease  is  made  under 

ttuTto  ieu&  A  power  contained  in  a  settlement,  will, 
Act  of  Parliamoit,  or  other  instrument, 
any  pidiminary  contract  for  or  relating  to  the  lease 
■hall  not,  for  the  purpose  of  the  deduction  of  title  to 
an  intended  assign,  form  part  of  the  title,  or  evidence 
of  the  title,  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before 
of  after  the  commencement  of  this  Act. 

Separate  Thitteet. 

2^!^  trustees,  a  separate  set  of  trustees  may 

be  appointed  for  any  part  of  the  trust 
property  held  on  trusts  distinct  from  those  relating  to 
any  other  part  or  parts  of  the  trust  property;  or,  if 
only  one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  be  so  appointed  for  the  fiivt-men- 
tioned  part.  ' 

(2.)  This  section  applies  to  trusts  created  ather 
Wore  or  after  the  commencement  of  this  Act. 


Powert. 


DiKUImerol 
power  by 


6.  (1.)  A  person  to  whom  any  power, 
whether  coupled  with  an  interest  or  not, 
is  given,  may,  by  deed,  disclaim  the  power ; 
and,  after  disclaimer,  shall  not  be  capable  of  exercising 
or  joining  in  the  exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exercised 
by  the  other  or  others,  or  the  survivors  or  survivor  of 
the  others,  of  the  persons  to  whom  the  power  is  given, 
unless  the  contrary  is  expressed  in  me  instrument 
creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instru- 
ments coming  into  operation  either  before  or  after  the 
commencement  of  this  Act. 

Married  Women. 

■*'*^*&  7.  (1.)  In  section  seventy-nine  of  the 
^'^trM^  Fines  and  Recoveries  Act,  and  secUon 
women.  seventv  of  the  Fines  and  Recoveries  f Ire- 

land) Act,  there  shaU,  by  virtue  of  this  Act,  be  suosti- 
tuted  for  the  words  "  two  of  the  perpetual  commissioners, 
"  or  two  special  commissioners,  tne  words  "  one  of  the 
"  perpetual  commissioners,  or  one  special  commissioner; " 
and  in  section  eighty-three  of  the  Fines  and  Recoveries 
Act,  and  in  section  seventy-four  of  the  Fines  and 
Recoveries  (Ireland)  Act,  there  shall,  by  virtue  of  this 
Act,  be  substituted  for  the  word  "  persons "  the  word 
"  person,"  and  for  the  word  "  commissioners  "  the  words 
"  a  commissioner ; "  and  all  other  provisions  of  those 
Acts,  and  all  other  enactments  having  reference  in  any 
manner  to  the  sections  aforesaid  shaU  be  read  and  have 
effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by 
a  married  woman  of  a  deed  purports  to  be  signed  by  a 

Serson  authorized  to  take  the  acknowledgment,  the 
eed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  Utke  effect  at  the  time  of  acknowledg- 
ment, and  shall  be  conclusively  taken  to  have  been 
duly  acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  com- 
mencement of  this  Act  by  a  married  woman,  before  a 
judge  of  the  High  Court  of  Justice  in  England  or 
Ireland,  or  before  a  judge  of  a  county  court  m  Eng- 
land, or  before  a  chairman  in  Ireland,  or  before  a 
perpetual  commissioner  or  a  special  commissioner,  shall 
not  be  impeached  or  impeachable  by  reason  only  that 
such  jndge,  chairman,  or  commissioner  was  interested  or 
concemra  either  as  a  party,  or  as  solicitor,  or  clerk  to 
the  solicitor  for  one  oi  the  parties,  or  otherwise,  in  the 
transaction  giving  occasion  for  the  acknowledgment; 
and  General  Rules  shall  be  made  for  preventing  any 
person  interested  or  concerned  as  aforesaid  bom  taking 
an  acknowledgment ;  but  no  such  Rule  shall  make  invalid 
any  acknowl^gment ;  and  those  Rules,  shall  as  regarda 
England,  be  deemed  Rules  of  Court  within  section  seven- 
s»  A  40  Viet.  *^^"  "f  ^^  Appellate  Jurisdiction  Act, 
aw.  1 876,  as  alterea  oy  section  nineteen  of  the 

44  A  4S  Vlot  Supreme  Court  of  Judicature  Act,  1881, 
«.  48.  and  shall,  as  regards  Ireland,  be  deemed 

40  A  41  viot.  Rules  of  Court  within  the  Supreme  Court 
c»7.  of  Judicature  Act  (Ireland),  1877,  and 

may  be  made  accordingly,  for  England  and  Ireland 
respectively,  at  any  time  after  the  passing  of  this  Act, 
to  take  effect  on  or  after  the  commencement  of  this 
Act. 

(4.)  The  enactments  described  in  the  Schedule  to 
this  Act  are  hereby  repealed. 

(5.)  The  foregoing  provisions  of  this  section,  in- 
cluding the  repeu  therem,  apply  only  to  the  ezecudon 
of  deeds  by  married  women  after  the  commencement  of 
this  Act 

(6.)  Notwithstanding  the  repeal  or  any  other  thing 
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in  this  section,  the  certificate,  if  not  lodged  before  the 
commencement  of  this  Act,  of  the  taking  of  an 
acknowlwlgment  by  a  married  woman  of  a  deed  exe- 
cuted before  the  commencement  of  this  Act,  with  any 
affidavit  relating  thereto,  shall  he  lodged,  examined, 
and  filed  in  the  like  manner  and  with  the  like  effects 
and  consequences  as  if  this  section  had  not  been  enacted. 
(7.)  There  shall  continue  to  be  kept  in  the  proper 
office  of  the  Supreme  Court  of  Judicature  an  index  to 
all  certificates  of  acknowledgments  of  deeds  by  marripa 
women  lodged  therein,  before  or  after  the  commence- 
ment of  this  Act,  containing  the  names  of  the  married 
women  and  their  husbands,  alphabetically  arranged, 
and  the  dates  of  the  certificates  and  of  the  deeds  to 
which  they  respectively  relate,  and  other  particulars 
found  convenient ;  and  every  such  certificate  lodged 
after  the  commencement  of  this  Act  shall  be  entered  in 
the  index  as  soon  as  may  be  afler  the  certificate  is 
filed. 

(8.)  An  offii*  copy  rf  any  such  certificate  filed  before 
or  after  the  commencement  of  this  Act  shall  be  delivered 
to  any  person  applying  for  the  same ;  and  every  such 
office  copy  shall  be  received  as  evidence  of  the  acknow- 
ledgement of  the  deed  to  which  the  certificate  refers. 

Powers  of  Attorney. 

l":S^Z    ,  8-  ^l^^'^^Tf'  of  «tt?"}ey,  giyen 
value,  made        'Or  Taluable  |x>n8ideration,  is  in  the  in-  , 
{*^«J'^  Btrument  creating  the  power  expressed 

*'        to  be  irrevocable,  then,  in  favour  of  a 
purchaser, — 

_  (L)  The  power  shall  not  be  revoked  at  any  time, 
either  by  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power,  or 
by  the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power;  and 

(ii.)  Any  act  done  at  any  time  bv  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as  valid  as  if 
anything  done  by  the  donor  of  the  power  without  the 
concurrence  of  tie  donee  of  the  power,  or  the  death, 
marriage,  lunacy,  unsoundness  of  mind,  or  bankruptcy 
of  the  donor  of  the  power,  had  not  been  done  or 
happened;  and 

(iiL)  Neither  the  donee  of  the  power  nor  the  pur- 
chaser shall  at  any  time  be  prejudicially  affected  by 
notice  of  anything  done  by  the  donor  of  the  power, 
without  the  concurrence  of  the  donee  of  the  power  or 
of  the  death,  marriage,  lunacy,  unsoundness  of  mind, 
or  bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  commence- 
ment of  this  Act 

S^'S™^  .  »•  (]•)  If*  I^.'erof  attorney,  whether 
Taiuc  or  not,  given  for  valuable  consideration  or  not, 
nude^revocable  is  in  the  instrument  creating  the  power 
orflzedtinM.  e,pregge(j  j^  be  irrevocable  for  a  fixed 
time,  therein  specified,  not  exceeding  one  year  from  the 

date  of  the  instrument,  then,  in  favour  of  a  purchaser, 

(i.)  The  power  shall  not  be  revoked,  for  and  during 
that  fixed  time,  either  by  anything  done  by  the  donor 
of  the  power  without  the  concurrence  of  the  donee  of 
the  power,  or  by  the  death,  marriage,  lunacy,  unsonnd- 
ness  of  mind,  or  bankruptcy  of  the  donor  of  the  power ; 
and 

(S.)  Any  act  done  within  that  fixed  time,  by  the 
donee  of  the  power,  in  pursuance  of  the  power,  shall  be 
as  valid  as  if  anything  done  by  the  donor  of  the  power 
without  the  concurrence  of  the  donee  of  the  power,  or 
the  death,  marriage,  lunacy,  unsoundness  of  mind,  or 


bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  ihe  pur- 
chaser, shall  at  any  time  be  prejudicially  affected 
by  notice  dther  during  or  after  that  fixed  time  of 
anything  done  by  the  donor  of  the  power  during  that 
fixed  time,  without  the  concurrence  of  the  donee  of  tha 
power,  or  of  the  death,  marriage,  lunacy,  unsonndneaa 
of  mind,  or  bankruptcy  of  the  donor  of  the  power 
within  that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of  attorney 
created  by  instruments  executed  after  the  oommenoe- 
ment  of  tiua  Act 

Executory  LimUationi, 

M^SSto^S-  -.  '*'•  ('-^  Where  there  is  a  penmi  a» 
tatioiu.''  '  titled  to  land  for  an  estate  in  lee,  or  for 
'  a  term  of  years  absolute  or  determinable 
on  life,  or  for  term  of  life,  with  an  executory  limitatioa 
over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  penod  or  time  or 
not,  that  executory  limitation  shall  be  or  become  vrad 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  th« 
limitation  over  was  to  take  effect 

(2.)  This  section  applies  only  where  the  execatory 
limitation  is  contained  in  an  instrument  eoming  into 
operation  after  the  commencement  of  this  Act 

Long  Terms. 
j^DOTdmoitof        11.  Section  sixty-five  of  the  Gonv^* 
r««peot^long    ancing  Act  of  1881  shall  apply  to  and 
ternu.  include,  and  shall  be  deemed   to  have 

always  applied  to  and  included,  every  such  term  as  in 
that  section  mentioned,  whether  having  as  the  immediate 
reversion  thereon  the  freehold  or  not ;  but  not — 
(i.)  Any  term  liable  to  be  determined  by  le-entiy  for 
condition  broken ;  or 

(ii.)  Any  term  created  by  snb-demise  out  of  « 
superior  term,  itself  incapable  of  bong  enluiged 
into  a  fee  simple. 

Mortgages, 

^J»^j»|»«»  on  12.  The  right  of  the  mortgagor,  under 
'°°"*'^  section  fifteen  of  the  Conveyancing  Act 

of  1881,  to  require  a  mortgagee,  instead  of  teoonvqdng, 
to  assign  the  mortgage  debt  and  convey  the  mortgaged 
property  to  a  third  person,  shall  belong  to  and  be 
capable  of  being  enforced  by  each  incumbrancer,  or  by 
the  mortgagor,  notwithstanding  any  intermediate  in- 
cumbrance ;  but  a  requisition  of  an  incumbrancer  shall 
prevail  over  a  requisition  of  the  mortgagor,  and,  as 
between  incumbrancers,  a  requisition  of  a  prior  incum- 
brancer shall  prevail  over  a  requisition  of  a  aubaeqaent 
incumbrancer. 

Saving. 

^JJ^*'"^  18.  The  repeal  by  this  Act  of  any  enact- 
'aST'  >"wt  shall  not  affect  any  right  accrued 

or  obligation  incurred  thereunder  before 
the  commencement  of  this  Act;  nor  shall  the  same 
affect  the  validity  or  invalidity,  or  any  operation,  effect, 
or  consequence,  of  any  instrument  executed  or  made, 
or  of  anything  done  or  suffered,  before  the  commence- 
ment of  this  Act ;  nor  shall  the  same  affect  any  action, 
proceeding,  or  thing  then  pending  or  uncompleted ;  and 
every  such  action,  proceeding  and  thing  may  be  canned 
on  and  completed  as  if  there  had  been  no  such  repeal 
in  this  Act, 
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SCHBBTTLE. 
Seetkm  7  (4).  RlPS^a. 

3  ft  4  WilL  4.      The  Finn  and  Recoveriw  |  in  part ; 

c.  74.  in  part.  Act     -        •        •        -  |     namely, — 

Section   eighty-four,    from    and  in- 
cluding the  worda  "  and  the  Bame 
judge,"  to  the  end  of  that  aeotion. 
Sections  eighty-five  to  eighty-eight, 
inclusive. 

4  ft  6  'WUI.  4.      The  Fines  and  Recoveries )  in  part ; 

e.  92.  in  part.  (Irdand)  Act       -        - )      namely, — 

Section   seventy-five   from   and   in- 
cluding the  words  "t,tt/l  tte  same 
Judge,"  to  the  end  of  that  section. 
Sections  seventy-six  to  seventy-nine, 
inclusive. 

17  ft  18  Vid.      An  Act  to  remove  doubts  conoeming  the 
c,  7S.  due  acknowledgments  of  dee£  by 

manried  women  in  certain  cases. 

41  ft  42  Viot.      The  acknowledgment  of  deeds  by  Married 
0.  eS.  Women  (Ireland)  Act,  1878. 


Cap.  XL. 

An  Act  to  amend  the  law  of  Copyright  relating  to 
Musical  Compositions.  [lOth  August  1882.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating 
to  copyright  in  niusioal  compositions,  and  to  protect 
the  pubUc  from  vexatious  proceedings  for  the  recovery 
of  penalties  for  the  unautnorised  performance  of  the 


Be  it  therefore  enacted,  &&,  .  .  .  . 

"te*^  I.  On  and  after  the  passing  of  this 

a^^ng"  -Act  the  proprietor  of  the  copyright  in 

public  par.  any  musical  composition  first  puUisIied 

lor——  -  .r...  I 


after  tlie  passing  of  this  Act,  or  his 
assignee,  who  shall  be  entitled  to  and  be  desirous  of 
retaining  in  his  own  hands  exclusively  the  right  of 
public  representation  or  performance  of  the  same,  shall 
print  or  cause  to  be  printed  upon  the  title-page  of 
every  published  copy  of  such  musical  composition  a 
notice  to  the  effect  that  the  right  of  public  represen- 
tation or  performance  is  reserved. 

2.  In  case,  after  the  passing  of  this 
Act,  the  right  of  public  representation  or 
performance  of  and  the  copyright  in,  any 
musical  composition  shall  be  or  become 


vested  before  publication  of  any  copy 
thereof  in  different  owners,  then,  if  the 


ProTldon 
when  right 
of  perfor- 
mance and 
eopjrlght 
•MTetledln 
dIBsrant 
ownera. 

owner  of  the  right  of  public  representation  or  perfor- 
mance shall  desire  to  retain  the  same,  he  shall,  before 
any  such  publication  of  any  copy  of  such  musical  com- 
position, give  to  the  owner  of  the  copyright  therein 
notice  in  writing  requiring  him  to  print  upon  every 
copy  of  such  musical  composition  a  notice  to  the 
effect  that  the  right  of  public  representation  or  perfor- 
mance  is  reserved;  but  in  case  the  right  of  public 
representation  or  performance  of,  and  the  copyright 
in,  any  musical  composition  shall,  after  publication  of 
any  copy  thereof  suWcjnently  to  the  passing  of  this 
Act,  first  become  vested  in  different  owners,  and  such 
notiee  as  aforesaid  shall  have  been  duly  printed  on  all 
copies  published  after  the  passing  of  this  Act  previously 
to  snch  vesting,  then,  if^  the  owner  of  the  right  of 
performance  and  repre.«entation  shall  desire  to  retain 
the  same,  he  shall,  before  the  publication  of  any 
farther  copies  of  such  musical  composition,  give  notice 
in  writing  to  the  person  in  whom  the  copyright  shall 
be  then  Tested,  requiring  him  to  print  such  notice  as 


Penalty  on 
owner  of 
copyrifibt  for 
Donoompllanoe 
with  notice 
from  owner 
of  right  of 
perfdrmanoe. 


aforesaid  on  every  oopy  of  such  musical  composition 
to  be  thereafter  publisned, 

3.  If  the  owner  for  the  time  being  of 
the  copyright  in  any  musical  composition 
shall,  ailer  due  notice  being  given  to  him 
or  his  predecessor  in  title  at  the  time, 
and  generally  in  accordance  with  the 
last  preceding  section,  neglect  or  fail  to 

print  legibly  and  conspicuously  upon  every  copy  of 
such  composition  published  b}r  him  or  by  his  authority, 
or  by  any  person  lawfully  entitled  to  publish  the  same, 
and  claiming  through  or  under  him,  a  note  or  memo- 
randum stating  that  the  right  of  public  representation 
or  performance  is  reserved,  then  and  in  such  case  the 
owner  of  the  copyright  at  the  time  of  the  happening 
of  such  neglect  or  default,  shall  forfeit  and  pay 
to  the  owner  of  the  right  of  public  representation  or 
performance  of  such  composition  the  sum  of  twenty 
pounds,  to  be  recovered  in  any  court  of  competent 
jurisdiction. 

4.  Notwithstanding  the  provisions  of 
the  Act  passed  in  the  third  and  fourth 
years  of  His  Majesty  King  William  the 

Fourth  to  amend  the  laws  relating  to  dramatic  Uteraiy 
property,  or  any  other  Act  in  which  those  provisions 
are  incorporated,  the  cost  of  any  action  or  proceedings 
for  penalties  or  damages  in  respect  of  the  unauthorisM 
representation  or  performance  of  any  musical  com- 
position published  Wore  the  passing  of  this  Act  shall, 
in  cases  in  which  the  plaintiff  shall  not  recover  more 
than  forty  shillings  as  penalty  or  damages,  be  in  the 
discretion  of  the  court  or  judge  before  whom  such 
action  or  proceedings  shall  be  tried. 
Short  title.  j,  Xhis  Act  may  be  cited  as  the  Copy- 

right (Musical  Compositions)  Act,  1882. 


Cap.  XLI. 

An  Act  to  grant  certain  Duties  of  Customs  and 

Inland  Revenue,  to  alter  other  Duties,  and  to 

amend  the  Laws  relating  to  Customs  and  Inland 

Kevenue.  [lOtfi  August  1882.] 


Cceta. 

a&4WU1.4. 

e.U. 


Cap.  XLU. 

An  Act  to  amend  the  Law  relating  to  Civil  Im^ 
prisonment  in  Scotland. 

[18th  August  1882.] 

Cap.  XLin. 

An  Act  to  amend  the  Bills  of  Sale  Act,  1878. 

[18tft  August  1882.] 

Cap.  XLIV. 

An  Act  to  authorise  the  Commutation  of  a  por- 
tion of  a  Pension  in  pursuance  of  the  Pensions 
Commutation  Act,  1871. 

im  August  1882.] 

Cap.  XLV. 

An  Act  to  make  provision  for  the  transfer  of  the 
Assets  and  Liabilities  of  the  Provident  Branch 
of  the  Bombay  Civil  Fund  and  other  funds  to 
the  Secretary  of  State  for  India  in  Council. 

[im  August  1882.] 
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Cap.  XLVI. 

An  Act  to  amend  the  Isle  of  Man  (Officers)  Act, 
1876.  H8th  August  1882.] 


Cap.  XLVn. 

An  Act  to  make  provision    respecting   certain 
Arrears  of  Rent  in  Ireland. 

[18t&  Augwt  1882.] 
Be  it  enacted,  &c.,    ..... 
Part  L 
Settlemeni  of  Arrears  of  Rent, 
SMUamanttn  J,  (J.)  Jq  tjig  (j^ge  of  any  holding  to 

^of  2S^    wWcb  the  Land  Law  (Ireland^  Act,  1881, 
of  rent.  applies,  and  which  is  valaed  under  the 

Acts  relating  to  the  yaluation  of  rateable  property  in 
Ireland  at  not  more  than  thirty  pounds  a  year,  if  on  the 
application  of  the  landlord  and  the  tenant  of  saoh 
holding,  or  of  either  of  them  after  ten  days  notice  in 
the  prescribed  manner  by  the  landlord  or  his  agent  to 
the  tenant,  or  by  the  tenant  to  the  landlord  or  his 
agent,  the  following  circnmstances  (in  this  Act  referred 
to  as  preliminary  conditions)  are  proved  to  the  satis- 
faction of  the  Irish  Land  Commission,  namely, — 
(a.)  That  the  rent  payable  in  respect  of  the  year  of 
the  tenancy  expiring  on  the  last  gale  day  of  the 
tenancy  in  the  year  one  thousand  eight  hundred 
and  eighty-one  (which  year  of  the  tenancy  is  in 
this  Act  referred  to  as  "  the  year  expiring  as  afore  - 
said")  has  been  satisfied  on  or  before  the  thirtieth 
day  of  November  one  thousand  eight  hundred  and 
dghty-two;  and 
(b.')  That  antecedent  arrears  of  rent  are  due  to  the 

landlord;  and 
(c.)  That  the  tenant  is  unable  to  discharge   such 
antecedent  arrears,  without  loss  of  his  holding,  or 
deprivation  of  the  means  necessary  for  the  culti- 
vatien  thereof, 
the  Irish  Land  Commission  (in  this  Act  referred  to  as 
the  Land  Commisaion)  may  make   an  order  for  the 
payment  to  or  for  the  benefit  of  the  landlord  of  a  sum 
equal  to  one  half  of  such  antecedent  arrears,  subject 
to  the  limitation  that  the  sum  so  paid  shall  not  exceed 
the  yearly  rent  payable  in  respect  of  the  holding  for  the 
year  of  the  tenancy  next  preceding  the  year  expiring  as 
aforesaid :  Provided  that  for  the  purpose  of  application 
under  the  provisions  of  sections  two,  ten,  and  thirteen 
respectively  of  this  Act,  the  Land  Commission  may  in 
respect  of  such  notice  extend  the  periods  in  the  said 
sections  respectively  mentioned  for  any  time  not  ex- 
ceeding ten  days. 

(2.)  On  such  order  for  payment  to  or  for  the  benefit 
of  the  landlord  being  made  by  the  Land  Commission, 
all  such  antecedent  arrears  of  rent  shall,  subject  as 
herein-after  mentioned,  be  released  and  extinguished, 
and  any  judgment,  decree,  or  security  for  the  rent  of 
the  holding,  and  any  judgment  or  decree  for  the  re- 
covery of  the  holding  on  account  of  the  nonpayment 
of  rent,  shall  be  vacated  so  far  as  regards  any  rent  due  in 
respect  of  the  holding  before  the  last  gale  day  in  the  year 
expiring  as  aforesaid,  but  shall  not  be  vacated  so  far  as 
regards  any  rent  subsequently  accrued  due,  or  any  costs 
due  in  pursuance  of  such  judgment,  decree,  or  security  : 
Provided  that  in  the  event  of  a  sale  of  the  tenancy 
within  seven  years  from  the  making' of  such  order  the 
arrears  of  rent  dealt  with  by  such  order  and  not  satis- 
fied by  payment  or  remission  shall,  to  an  amount  not 
exceeding  one  year  of  such  arrears  nor  one  half  of  the 
proceeds  of  such  sale,  be  a  sum  payable  to  the  landlord 


44*45  via, 
0.4*. 


out  of  such  proceeds  within  the  meaning 
of  the  Land  Law  (Ireland)  Act,  1881. 
For  the  purposes  of  this  Act  the  saleable  value  of  the 
tenant's  mterest  shall,  so  far  as  the  Commissioners  think 
it  reasonable,  be  taken  into  account  in  ascertaining 
whether  the  tenant  is  unable  to  discharge  such  antece- 
dent arrears. 

(3.)  All  payments  on  account  of  rent  made  by  the 
tenant  to  the  landlord  in  or  subsequent  to  the  year 
expiring  as  aforesaid,  but  before  the  thirtieth  day  of 
November  one  thousand  eight  hundred  and  eighty-two, 
shall  be  deemed  to  have  been  made  on  account  of  the 
rent  payable  in  respect  of  the  year  expiring  as  afore- 
said, to  Aa  extent  to  which  the  rent  for  that  year  had 
at  the  time  of  such  payment  accrued  due,  provided 
that  where  it  appears  that,  according  to  the  ordinary 
course  of  dealing  between  the  landlord  and  tenant  of  a 
holding,  the  rent  of  such  holding  has  usually  been  paid 
on  some  day  after  the  day  on  which  it  became  legally 
due,  the  usual  day  of  payment  shall  be  deemed,  for  the 
purposes  of  this  sub-section,  to  be  the  time  at  which 
the  rent  accrued  due. 

(4.)  A  remission  by  the  landlord  of  the  whole  or  any 
part  of  the  rent  payable  in  respect  of  the  year  expiring 
as  aforesaid  shall  be  deemed  to  be  a  satisfaction  of  the 
amount  of  rent  so  renutted ;  provided  that  no  remisnon 
made  for  any  previous  year  snail  be  credited  to  the  year 
expiring  as  aforesaid. 

(5.)  The  Land  Commission,  if  satisfied  on  the  occa- 
sion of  any  application  made  under  this  Act  that  it  is 
i'ust  so  to  do,  may  authorise  the  tenant  to  make  to  the 
<and  Commission  any  payments  on  accoimt  of  the  rent 
payable  in  respect  of  the  year  of  the  tenancy  expiring 
as  aforesaid  which  the  tenant  might  otherwise  have 
made  to  the  landlord,  and  such  payment  shall  for  the 
purposes  of  this  Act  be  deemed  to  have  been  made  to 
the  landlord,  and  the  Land  Comrais-ion  shall,  having 
first  given  public  notice  in  the  prescribed  manner,  cause 
any  sum  so  paid  by  the  tenant  to  be  paid  to  the  persitn 
appearing  to  such  Commission  to  be  entitled  thereto  as 
landlord. 

(6.)  Any  money  payable  under  this  Act  by  the  Land 
Commission  to  the  landlord  shall  be  paid  to  the  person 
entitled  as  landlord  without  cost,  exuept  so  far  as  may 
be  caused  by  disputed  title  or  by  the  person  so  entitled 
failing  to  comply  with  the  rules  for  the  time  beinjg  in 
force  relating  to  the  payment  of  such  money :  Provided 
slways,  that  where  two  or  more  parties  are  entitled  to 
the  arrears,  the  Land  Commission  shall  have  power  to 
decide  the  rights  of  the  parties,  and  the  proportion  in 
which  the  sums  so  ordered  to  be  paid  to  or  for  the 
benefit  of  the  landlord  shall  be  diviaed  amongst  them. 

^°^i(°*v<ttad*  ^'  ^"^  tenant  evicted  from  his  hold- 
^LitwheD  '"S  f<>'  nonpayment  of  rent,  or  whose 
rastored  to  tenancy  has  been  purchased  for  the  land- 
holding,  jjjjj^  ^j,  i^^y  gjjjg  umjgj.  ^,fl  j,y  virtue  of 

any  writ  of  execution  founded  upon  a.  judgment  ob- 
tained by  the  landlord  for  an  arrear  of  rent  due  in  re- 
spect of  such  holding,  may,  if  his  landlord  agrees  to 
reinstate  him,  apply,  with  the  consent  of  his  landlord  in 
the  presciibed  manner,  during  the  time  limited  for  ap- 
plications under  this  Act  to  thq  Land  Commission  under 
this  Act,  and  the  Land  Commission  may  make  an  order 
under  this  Act  in  the  same  manner  as  if  the  tenant  had 
not  been  evicted  or  his  tenancy  had  noi  been  sold. 

Any  tenant  evicted  for  nonpayment  of.  rent  whom 
the  landlord  does  not  agree  tu  reinstate,  but  who  is 
entitled  to  apply  for  a  writ  of  restitution  in  pursuance 
of  the  seventy-first  section  of  the  Landlord  and  Tenant 
SSA24Vlot.  Law  Amendment  Act  (Ireland),  I860, 
0.  IH.  may  apply  during  the  time  limited  for 

Implications  under  this  Act  to  the  Laud  Commiaioo 
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under  this  Act,  and  the  Land  Committion  may  make 
an  order  under  this  Act  in  the  same  manner  m  if  the 
tenant  had  not  been  evicted,  and  on  an  application 
bmng  made  to  the  court  having  cognizance  of  the  case 
for  a  writ  of  restitotion,  that  court  shall  deal  with  the 
case  as  if  the  tenant  had  paid  all  arrears  of  rent  up  to 
the  last  ^ale  day  in  the  year  expiring  as  aforesaid,  and 
on  compliance  by  the  tenant  with  the  other  conditions  of 
the  said  Act  of  1 860  the  court  may  order  his  restitution : 
Provided  that  an  order  of  the  Laiad  Commission  under 
this  section  shall  not  take  effect  until  and  unless  the 
tenant  is  restored  to  his  holding. 

For  the  purpose  of  enabling  any  such  evicted  tenant 
to  make  an  application  to  the  Land  Commtsdon  under 
the  first  section  of  this  Act,  the  Land  Commission  shall 
have  power,  on  application  made  by  him  within  six 
months  from  the  time  of  eviction,  and  during  the  time 
limited  for  applications  under  this  Act,  to  enlarge  the 
time  during  which  he  may  redeem  Us  tenancy  for  a 
period  not  exceeding  three  months,  subject  to  such 
terms  and  conditions  as  may  seem  just. 

toSS^i"*'**'  '•  ^'^  ■^*"  '^'■^  "PP^y  *"  holdings 
•"^  •*•*  subject  to  existing  leases  within  the 
meaning  of  section  twenty-one  of  the  Land  Law  (Ire- 
land) Act,  1881,  in  like  manner  as  it  applies  to  any 
other  holding. 

Part  IL 

Supplemental  Provitiont, 

Cot'S^Ui^*  4.  For  the  purposes  ot  this  Act  the 
Land  Commission  may  exercise  all  such 
powers  Tested  in  them  for  the  purpose  of  the  execution 
44  A  4fi  Viet.  of  the  Land  Law  (Ireland)  Act,  1881,  as 
••*»•  are  referred  to  in  the  first  schedule  to 

this  Act,  and  shall  have  full  jurisdiction  to  hear  and 
determine  all  matters,  whether  of  law  or  fact,  that  may 
be  retjnired  to  be  determined  by  them  for  the  purposes 
of  this  Act,  and  they  shall  have  power  to  retain  in  thdr 
hands  any  moneys  which  may  be  payable  to  a  landlord 
until  they  have  decided  to  whom  such  moneys  are 
legally  payable,  and  they  shall  in  respect,  of  such 
moneys  have  all  the  powers  vested  in  the  court  by  the 
38  A 14  Vict.  thirty-seventh  section  of  the  Landlord 
e-  76.  and  Tenant  (Ireland)  Act,  1870,  in  re- 

spect of  the  distribution  of  purchase  moneys,  in  the 
same  maflner  as  if  the  moneys  so  payable  to  the  land- 
lord were  purchase  moneys. 

The  T^and  Commission  shall  not  be  subject  to  be 
restrained  in  the  execution  of  their  powers  under  this 
Act  by  the  order  of  any  court,  nor  shall  nay  proceed- 
ings before  them  be  removed  by  certiorari  into  any 
court. 

The  Land  Commission  may  of  its  own  motion,  or 
shall  on  the  application  of  any  party  to  any  proceeding 
pending  before  it  unlets  it  considers  such  application 
frivolpns  and  vexatious,  state  a  case  in  respect  of  any 
Question  of  law  arising  in  such  proceedings,  and  refer 
tbe  same  for  the  consideration  and  decision  of  Her 
Majesty's  Court  of  Appeal  in  Ireland. 

St^'rfiiid  *•  "^  ^^^  Commission  may  from 
Oommisdan.  time  to  time  by  rule  under  this  Act  or 
****»VIck  by  any  special  order  delegate  any  power 
''  or  duty  under  this  Act,  except  the  power 

of  making  rules  or  appointments,  to  the  Civil  Bill 
Court  or  to  any  Sub- Commission,  or  any  member  of 
tbe  Land  Commission,  or  any  member  of  a  Snb-Com- 
mission  being  a  barrister-at-law  or  solicitor,  and  every 
Court,  Sub'Commission,  or  member  of  the  Land  Com* 
mission  or  Sub*Commission  to  whom  such  power  or 
duty  shall  be  del^ated,  shall,  in  reference  thereto,  and 
subject  to  an  appeal  on  matter  of  law  to  the  Land 


Commission  on  and  in  such  conditions  and  circumstances 
as  may  be  prescribed,  have  all  the  powers  of  the  Land 
Commissioners. 

The  Land  Commission  may,  from  time  to  time,  with 
the  assent  of  the  Treasury,  appoint  fit  persons  possessing 
such  qualifications  as  may  be  prescribed  by  the  Treasury 
to  investigate  and  report  as  to  the  existence  or  non- 
existence in  the  case  of  holdings  of  the  preliminary 
conditions  required  to  be  proved  for  the  purpose  of 
orders  under  this  Act  and  as  to  the  values  of  such 
holdings,  and  the  Land  Commission  may  adopt  any 
such  report,  or  any  part  thereof,  as  may  seem  expedient, 
and  may  from  time  to  time  direct  a  fiesh  investigation 
to  take  place,  or  may  themselves  take  evidence  in 
respect  ot  the  subject  matter  of  such  investigation. 

Any  person  or  persons  appointed  in  pursuance  of 
this  section  may  for  the  purposes  of  tho  investigation 
administer  an  oath. 

The  Commissioners  of  Her  Majesty's  Treasury  may 
be  represented  on  any  inquiry  under  tUs  Act  by  any 
person  nominated  by  them  for  such  piupose. 

iDo^omtad  fi.  In  the  case  of  any  persons  interested 

n°A  34Vict  i**  '^"y  uiatter  arising  under  this  Act,  the 
o.  4<.  provirions  of  sections  fifty-nine,   sixty, 

and  sixty-one  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870,  as  to  administration  on  the  death  of  a 
tenant,  and  as  to  provision  for  married  women,  and  as 
to  provision  for  other  persons  under  disability,  shall 
apply  to  any  proceedings  under  this  Act  in  the  same 
manner  as  if  the  said  sections  were  herein  enacted,  and 
in  terms  made  applicable  to  this  Act. 

PwiAmmt  al  7.  If  Jn  any  proceeding  under  this  Act 
lUent  cUlm.  ^^^  person  concerned  in  such  proceeding 
as  principal  or  agent,  with  intent  to  substantiate  a  false 
claim,  suppresses,  attempts  to  suppress,  or  is  privy  to 
the  suppression  of  any  document,  or  of  any  fact,  or 
produces  or  is  privy  to  the  production  of  any  false 
evidence  the  person  so  offending  shall  be  guilty  of  a 
misdemeanour,  and  upon  conviction  shall  be  liable,  in 
the  discretion  of  the  court,  either  to  imprisonment  for 
a  term  not  exceeding  two  years,  with  or  without  hard 
labour,  or  to  a  fine  not  exceeding  five  hundred  pounds. 
Any  sum  paid  by  the  Land  Commission  in  respect 
of  any  fi^  claim  shall  be  a  debt  due  to  the  Crown 
from  the  person  on  behalf  of  whom  it  is  paid. 

ciunpe  of  8.  Any  liabilities  incurred  by  the  Land 

aS'ot  wS*"  CommisMon  on  account  of  payments  to 
Church  Tem-  landlords  in  respect  of  arrears  of  rent 
S7?SS<S^  under  this  Act  shaU  be  primarily  a  charge 
Fund.  on  the  Irish  Church  Temporalities  r  und, 

and,  subject  thereto,  on  the  ConsoUdated 
Fund  in  such  manner  as  may  hereafter  be  provided  by 
Parliament 

The  Irish  Church  Temporalities  Fund  means  the 
fund  under  the  control  of  the  Land  Commission  under 
44  and  46  Viot  the  provisions  of  the  Irish  Church  Act 
e.  n.  Amendment  Act,  1881. 

Deinittoa g(  9.  The  expression  "landlord"  in  re- 

"•"""^  lation  to  a  holding  means,  for  the  purposes 

of  this  Act,  any  person  for  the  time  being  entitled  to 
recdve  the  rents  and  profits  of  such  holding. 

Limit  oi  time.  ]0.  An  application  under  this  Act  skiU 
not  be  made  by  any  landlord  or  tenant  after  the  htst 
day  of  December  one  thousand  eight  hundred  and 
eightytwo,  except  by  leave  of  the  Land  Commission, 
and  in  no  case  ^er  the  thirtieth  day  of  April  one 
thousand  dght  hundred  and  eighty-three,  and  the 
Land  Commission  shall  grant  such  leave  only  in  cases 
where  it  is  proved  to  their  satisfaction  that  injustice 
would  be  done  in  case  leave  were  refused. 
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^S'S''  II-  An  order  under  this  Act  shall  not 

boldlngsofu  ^  made  in  the  case  of  a  holding  the 
aggregate  valiui-  tenant  of  which  is  possessed  of  two  or 
SSrtr^Sf  ""<»•«  holdings  in  Ireland  to  which  the 
Land  Law  (Ireland)  Act,  1681,  api^ies, 
and  the  valuation  of  which  under  the  Acts  relating  to 
the  valuation  of  rateable  property  in  Ireland  amounts 
in  the  whole  to  more  than  thirty  pounds  a  year. 

And  the  question  as  to  i»hether  the  tenant  of  any 
holding  in  respect  of  which  an  application  may  be  made 
under  this  Act  is  or  is  not  possessed  of  such  holdings  as 
are  in  this  section  in  that  behalf  mentioned  may  be 
investigated  and  reported  on  by  any  person  appointed 
under  this  Act  to  investigate  and  report  on  the  pre- 
liminary conditions  for  an  order  under  this  Act 

SlSrfiJSJ^r  ' ^'  ^^6«  »  holding,  as  defined  by  the 
tenement,^*"  Land  Law  (Ireland)  Act,  1881,  is  not 
separately  valued,  but  forms  part  of  a 
larger  parcel  of  land  valued  as  one  tenement  under  the 
Acts  relating  to  the  valuation  of  rateable  property  in 
Ireland,  such  holding  shall  be  deemed  to  be  a  separate 
holding  for  the  purposes  of  this  Act,  and  to  be  valued 
under  the  said  Acts  at  such  proportion  of  the  sum  at 
which  the  whole  of  the  said  tenement  is  valued  as  the 
rent  of  the  holding  bears  to  the  rent  of  the  whole  of 
the  said  tenement. 


^ji^^^j,  13.  Where  any  proceedings  for  the  re- 

_  covery  of  the  rent  of  a  holding  to  which 
this  Act  applies,  or  for  the  recovery  of  such  holding  for 
nonpayment  of  rent  on  account  of  the  rent  in  respect 
of  toe  year  expiring  as  aforesaid  and  antecedent  arrears, 
have  been  taken  before  or  after  an  application  under 
this  Act  in  respect  of  such  holding,  and  are  pending 
before  such  application  is  disposed  of,  the  court  before 
which  such  proceedings  are  pending  shall,  if  the  pro- 
visions of  section  one,  sub-section  (a!),  have  been  com- 
plied with,  and  on  such  terms  and  conditions  as  the 
court  may  direct,  postpone  or  suspend  such  proceedings 
uutil  the  application  under  this  Act  has  been  disposed  of. 
Kvidaoe.  14.  Evidence  required  for  the  purposes 

of  this  Act  shall,  whenever  practicable,  be  taken  upon 
oath,  and  may  be  either  oral  or  by  affidavit,  and  affi- 
davits of  the  landlord,  or  his  agent,  and  the  tenant  may 
be  accepted  as  prima  facie  evidence  of  all  or  any  of  the 
preliminary  conditions  or  other  matters.  , 

Affidavits  for  the  purposes  of  this  Act  may  be  taken 
and  sworn  before  any  person  authorised  by  this  or  any 
other  Act  to  administer  an  oath. 

Ciiac.ii»tion  of  15.  '\^heTea8  by  section  fifty-nine  of 
^SS^iSiuniw  *e  Land  Law  (Ireland)  Act,  1881,  it  is 
44*wviot,  provided,  that  where  it  appeared  to  the 
rewiemS  Court,  on  the  joint  application,  made  on 
advanoeator  Or  before  the  twenty-eight  day  of  Feb- 
iwreanofnnt.  ruary  one  thousand  eight  hundred  and 
eighty-two,  of  the  landlord  and  tenant  of  any  holding 
valued  at  a  sum  not  exceeding  thirty  pounds  a  year, 
that  the  tenant  had  paid  the  whole  of  toe  rent  payable 
in  respect  of  the  year  of  the  tenancy  expiring  on  the 
gale  day  next  before  the  twenty- second  day  of  August 
one  thousand  eight  hundred  and  eighty-one,  and  that 
antecedent  arrears  were  due,  the  Land  Commission 
might  make  in  respect  of  such  antecedent  arrears  an 
advance  of  a  sum  not  exceeding  one  year's  rent  of  the 
holding  and  not  exceeding  half  the  antecedent  arrears, 
and  thereupon  the  Court  should  by  order  declare  the 
holding  to  be  charged  with  the  repayment  to  the  Land 
Commission  of  the  said  advance  by  a  rentcharge  pay- 
able and  calculated  as  in  the  said  section  mentioned: 

And  whereas  in  pursuance  of  the  said  section  divers 
advances  have  been  made  in  respect  of  the  arrears  of 
rent  on  divers  holdings,  and  such  holdings  -have  been 


charged  with  the  repayment  of  the  said  advances  by 
such  rentcharges  as  in  the  said  section  mentioned,  and 
it  is  expedient  to  amend  the  said  section :  Be  it  there- 
fore enacted  as  follows : 

Where  in  pursuance  of  section  fifty-nine  of  the  Land 
Law  (Ireland)  Act,  1881,  an  advance  has  been  made, 
before  the  passing  of  this  Act,  towards  the  payment  of 
the  arrears  due  in  respect  of  any  holding,  and  a  rent- 
charge  has  been  charged  on  such  holding  for  the  repay- 
ment of  such  advance,  the  Land  Commission,  if  it  is 
proved  to  their  satisfaction  on  the  application  of  either 
the  landlord  or  the  tenant  of  the  holding  that  the  tenant 
was,  at  the  date  of  the  said  advance  bang  made,  unable 
to  dischar^  the  arrears  in  respect  of  which  the  advance 
was  made,  may  by  order  cancel  the  said  rentcharge, 
and  the  same  shall  cease  to  be  payable,  whether  b^  tae 
landlord  or  the  tenant,  as  from  the  last  day  appomted 
for  payment  of  the  same  next  before  the  date  of  the 
order,  and  the  amount  of  the  said  advance  shall  be  a 
charge  on  the  Irish  Church  Temporalities  Fund. 

AjTM"  o'r^        1 6.  Where  it  appears  to  the  Land  Com- 
dealt  with,    migjio^^  ^^  f^^  j(,{j|t  application  of  the 

landlord  and  tenant  of  any  such  holding  valued 
at  a  sum  not  exceeding  fifty  pounds  a  year,  that  the 
tenant  has  paid  the  whole  (or  such  sum  as  the  landlord 
maybe  willing  to  accept  in  full  dischargeof  the  whole) 
of  the  rent  payable  in  respect  of  the  year  of  the  tenancy 
expiring  as  aforesaid,  and  that  the  tenant  has  obtained 
a  receipt  in  full  for  such  rent,  and  that  antecedent 
arrears  are  due,  the  Land  Commission  may  make  to  the 
landlord,  in  respect  of  such  antecedent  arrears,  an 
advance  of  a  sum  not  exceeding  one  year's  rent  of  the 
holding,  and  not  exceeding  halfthe  antecedent  arrears, 
and  thereupon  the  Court  shall  by  order  declare  the 
holding  to  be  charged  with  the  repayment  of  the  ad- 
vance to  the  Land  Commission,  by  a  rentcharge  pay- 
able half-yearly  on  the  first  day  of  January  and  the 
first  day  of  July  during  the  thirty-five  years  from  the 
date  specified  in  the  order,  and  calculated  at  the  rate 
of  five  pounds  by  the  hundred,  by  the  year,  of  the 
advance. 

The  charge  declared  by  the  order  as  aforesaid  shall 
have  priority  over  all  charges  affecting  the  holding,  ex- 
cept quit-rent  and  crown  rent,  and  sums  payable  to  the 
Commissioners  ^of  Public  Works,  and  shall  be  payable 
by  the  tenant  of  the  holding  for  the  time  being,  and 
shall  be  levied  and  collected  in  manner  herein-after 
provided ;  and  in  the  event  of  the  tenant  failing  to  pay 
any  half-yearly  instalment  of  the  said  charge  for  the 
space  of  twelve  months  af^er  the  same  shall  have  accrued 
due,  then  and  in  every  such  case  the  amount  of  such 
instalments,  together  with  the  entire  of  the  unpaid 
residue  of  such  charge,  with  interest  as  ascertained  by 
the  Land  Commission,  shall  forthwith  be  payable  by 
the  tenant,  and  the  amount  thereof  shall  be  raised  by 
sale  of  the  tenancy  in  the  prescribed  manner. 

The  half-yearly  instalments  of  such  charge  shall  be 
from  time  to  time  collected  by  the  collector  authorised 
to  collect  poor  rate  in  the  electoral  division  in  which 
such  holding  is  situate ;  and  for  the  purpose  of  such 
collection  every  collector  shall  have  all  such  powers  and 
authorities  as  he  shall  for  the  time  being  possess  for 
collecting  and  recovering  poor  rate,  and  shall  and  may 
collect  and  levy  the  same  accordingly  from  the  tenant 
liable  to  pay  the  same,  notwithstanding  that  such 
tenant  may  not  be  liable  to  pay  poor  rate. 

For  the  purpose  of  .such  collection  the  Land  Com- 
mission shall,  in  each  half-year,  transmit  to  the  clerk  of 
every  union,  within  which  any  holding  or  holdings 
charged  as  aforesaid  shall  be  situate,  a  warrant  under 
the  seal  of  the  Land  Commission,  setting  forth  the 
names  of  the  tenants  within  such  union  lutUe  to  pay 
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such  charges  or  the  instalments  thereof,  and  the  amount 
due  by  each  respectiveljr,  and  such  warrant  shall  be  judi- 
cially noticed  in  all  proceedings  in  court,  and  shall  be 
oonchirive  evidence  of  the  arrears  due  by  such  tenants 
respectiTely,  and  of  their  liability  to  pay  the  same. 

The  collector  shall  be  paid  by  the  Land  Commission 
such  remuneration,  not  exceeding  ane  shilling  in  the 
pound  of  his  collection,  as  the  L&nd  Commission,  with 
the  consent  of  the  Treasury,  may  determine,  and  the 
clerk  of  the  union  may  be  paid  such  remuneration  (if 
any)  as  the  Land  Commission  may  with  the  like  con- 
sent determine. 

Every  snch  collector  shall  pay  and  account  for  the 
sums  collected  or  collectable  by  him  under  this  Act  to 
the  guardians  of  the  union  in  which  such  holding  is 
situate  in  the  prescribed  form ;  and  the  guardians  shall 
transmit  the  amounts  from  time  to  time  received  by 
them  as  aforesaid  to  the  Land  Commission  under  the 
prescribed  regulations. 

In  the  event  of  such  default  by  the  tenant  for  the 
space  of  twelve  months  as  aforesaid,  it  shall  be  lawful 
for  the  county  court  of  the  county  in  which  the  holding 
is  situate,  on  the  application  of  the  Land  Commisuon, 
to  order  a  sale  of  such  tenancy,  which  shall  be  sold,  and 
the  proceeds  of  snch  sale  dealt  with  by  the  said  county 
court  in  the  prescribed  manner. 

If  the  proceeds  of  any  such  sale  fail  to  realise  the 
amount  ascertained  by  the  Land  Commission  as  afore- 
said, together  with  the  cost  of  sale,  the  amount  of  the 
deficiency  shall  be  paid  by  the  landlord  of  the  said 
holding,  and  shall  be  a  charge  upon  his  estate  and  in- 
terest therein,  and  shall  be  collected  and  levied  in  the 
prescribed  manner :  Provided,  that  on  anv  transfer  of 
the  tenant's  interest  in  the  holding  by  sale,  the  prin- 
dpal  Slim  and  interest,  if  any,  remaining  due  to  the 
Land  Commission,  shall  be  paid  out  of  the  purchase 
money  to  the  Land  Commission. 

On  the  order  of  the  Land  Commission  being  made 
as  aforesaid  in  relation  to  any  holding  such  antecedent 
arrears  shall  be  deemed  to  be  absolutely  released. 

The  landlord  and  tenant  may  agree  that  any  rent 
paid  by  the  tenant  in  or  subsequent  to  the  year  expiring 
as  aforesaid  shall  be  deemed,  for  the  purposes  of  this 
secdon,  to  have  been  paid  in  respect  of  the  rent  due 
for  that  year,  and  not  in  respect  of  arrears  of  rent. 

Where  arrears  of  rent  in  respect  of  a  holdins  ore  dne 
to  some  person  or  persons  besides  the  landlord  the 
advance  made  under  this  section  shall  be  rateably  dis- 
tributed amongst  the  persons  entitled  thereto. 

An  application  for  an  advance  under  this  section 
shall  not  be  made  after  the  periods  mentioned  in  the 
tenth  clause  aforesaid. 

The  omission  or  refusal  bv  either  landlord  or  tenant 
of  any  holding  to  join  with  the  other  of  them  in  obtun- 
ing  a  loan  from  the  Land  Commission  under  this  section 
shall  not  prejudice  any  other  application  or  proceeding 
which  either  of  them  may  make  or  institute  under  this 
Act  or  the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
or  the  Land  Law  (Ireland)  Act,  1881,  in  relation  to 
such  holding. 

The  Land  Commission  shall,  at  such  time  after  the 
expiration  of  each  period  of  twelve  months  as  the 
Tn»isury  may  from  time  to  time  appoint,  make  up  an 
account  showing  for  the  said  period  of  twelve  months 
the  amount  of  all  such  payments  due  to  them  in  respect 
of  rentcharges  payable  to  them  under  this  section  as  they 
have  failed  to  recover  at  the  expiration  of  the  said  period. 

Whenever,  in  the  case  of  any  tenant  evicted  for  non- 
payment of  rent,  or  in  case  the  holding  of  the  tenant 
has  been  sold  and  purchased  by  the  landlord,  and  pos- 
session taken  thereof  by  him,  since  the  first  day  of  May 
one  thousand  eight  hundred  and  eighty,  the  landlord 


agrees  to  reinstate  snch  tenant  on  the  terms  in  this 
section  set  forth,  this  section  shall  apply  as  if  such 
tenant  had  not  been  so  evicted  from  his  ttoldiag.    . 
ExempUon  In  17,  Where,  in  the  case  of  a  holding  of 

ctau^apm  °  which  any  person  is  owner,  antecedent 
arreaia  of  rent  arrears  01  rent  due  in  respect  of  any  year 
eitinguiahed.  ^^  years,  or  portion  of  a  year,  have  been 
extinguished  in  pursuance  of  this  Act,  and  any  public 
charge  or  tax  accrued  during  such  year  or  years,  or 
portion  of  year  or  years,  is  due  from  such  person  as  or 
m  consequence  of  his  beinjz  owner  of  such  holding, 
then,  on  proof  to  the  satisfaction  of  the  Land  Com- 
mission that  the  owner  has,  during  such  time  as  afore- 
said, received  no  rent,  or  an  amount  of  rent  less  than 
the  full  rent,  such  public  charges  or  taxes  shall,  if  no 
rent  has  been  received,  be  wholly  remitted,  and  if  an 
amountof  rent  less  than  the  fullrent  has  been  received,be 
remitted  in  proportion  to  the  amount  of  rent  not  received. 

Where  a  person  has  paid  any  public  charges  or  taxes 
which,  if  not  paid,  would  be  remitted  under  this  section, 
the  amount  which  would  have  been  so  remitted  shall 
be  allowed  as  a  deduction  from  any  future  payment  or 
payments  of  the  public  charges  or  taxes  of  the  same 
description,  or  may  be  recovered  as  a  debt  from  the 
authority  to  whom  it  may  have  been  paid. 

Any  payment  which  an  owner  may  receive  under  this 
Act  in  respect  of  arrears  of  rent  shall,  for  the  purposes 
of  this  section,  be  taken  into  account  as  rent. 

The  Land  Commission  shall  ascertain,  for  the  pur- 
poses of  this  section,  in  such  manner  as  they  think  nest 
calculated  to  ascertain  the  truth,  the  amount  of  public 
charges  or  taxes  due  in  any  year  or  portion  of  a  year 
from  a  person  as  or  in  consequence  of  his  being  owner 
of  a  holding. 

"Public  charges  or  taxes"  means  tithe  rentcharge 
payable  to  the  l4ind  Commission,  income  tax,  quit-rent, 
or  any  of  such  charges  or  taxes. 


Part  IIL 

Emigration. 

'oj»«j^  18.  From  and  after  the  passing  of  this 

te^l^l^^  Act,  the  board  of  guardians  of  any  union 

emignuloa  in  Ireland  are  authorised  to  borrow  money 
for  the  purpose  of  defraying  or  assisting  to  defirav  the  * 
expenses  of  the  emigration  of  poor  persons  resident 
within  their  union,  or  any  electoral  division  thereof,  in 
i»  A 18  Vict.  manner  provided  by  the  Poor  Law 
c  104.  Amendment    (Ireland)    Act,    1849,    as 

amended  by  subsequent  Acts,  subject  to  the  following 
modifications ;  (that  is  to  say), 

(1.)  The  provisions  of  the  said  Act  in  relation  to  the 
repayment  of  the  advance  by  annual  instalments 
shall  not  apply ; 
(2.)  The  advances  may  be  made  by  the  Commis- 
sioners of  Public  Works  out  of  any  moneys  granted 
to  them  for  the  purpose  of  loans  in  place  of  the 
Public  Works  I^ans  Commissioners ; 
(3.)  Every  such  advance  made  by  the  Commissioners 
of  Public  Works  shall  bear  interest  at  the  rate  of 
_  three-and-a-half  per  centum  per  annum,  or  at  such 
'  other  rate  as  the  Treasury  may  from  time  to  time 
fix,  in  order  to  enable  the  advance  to  be  made 
without  loss  to  the  Exchequer ; 
(4.)  Every  such  advance  made  by  the  Commissioners 
of  Public  Works,  and  the  interest  thereon,  shall 
be  repaid  within  such  period  from  the  date  of  the 
advance,  not  .being  less  than  fifteen  years  nor  more 
than  thirty  years,  as  the  Treasury  may  from  time 
to  time  fix. 
For  the  purposes  of  this  Act  the  Poor  Law  Amend- 
ment (Ireland)  Act,  1849,  means  the  Act  of  the  session 
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of  the  twelfth  and  thirteenth  yean  of  the  reign  of  Her 
present  Majesty,  chapter  one  handred  and  four. 

2S!?J/SS''  '^-  ^r  »*  ""y  *.™«  t'le  Commissionerg 
may  be  made  by  of  Public  Works  in  Ireland  certify  that 
^isSa^  jny  sum  remains  due  to  them  from  the 
board  of  guardians  of  any  union  on 
account  of  any  loan  or  advance  made  under  this  Act, 
and  is  then  payable  to  the  Commissioners,  the  Local 
Government  Board  shall,  by  order  under  their  seal, 
reqiiire  the  guardians  of  the  union  to  pay  the  sum  so 
certified,  and  shall  send  copies  of  such  order  to  the 
board  of  guardians  and  to  the  treasurer  of  the  union ; 
and  thereupon  the  treasurer  of  the  union  shall,  out  of 
any  money  then  in  his  hands  to  the  credit  of  the 
guardians,  or  if  such  money  is  insufficient  for  the  pur- 

eose,  then  out  of  all  moneys  subsequently  received  by 
im  on  account  of  the  guardians,  pay  over  the  amount 
mentioned  in  the  order  to  the  Commissioners  of  Public 
Works.  The  guardians  of  the  union  shall  debit  the 
several  electoral  divisions  with  such  proportions  of  that 
sum  as  may  be  payable  by  such  electoral  divisions 
respectively. 

_  20.  The  Treasury  may  from  time  to 
...  „.  .  *•'"*  authorise  the  Commissioners  61 
rubhc  Works  to  make,  subject  to  the  regulations  of 
the  Treasury,  grants  to  the  board  of  guardians  of  any 
union,  or  such  other  body  or  persons  and  on  such  terms 
aa  the  Lord  Lieutenant  may  approve,  for  emigration 
purposes. 

The  moneys  so  granted  shall  be  applied  in  accordance 
with  the  said  regulations  for  the  same  purposes  as 
moneys  borrowed  under  the  provisions  of  this  Act. 

The  sums  granted  by  the  Commissioners  of  Public 
Works  shall  not  exceed  one  hundred  thousand  pounds 
in  the  whole,  and  the  sums  granted  shall  not  exceed 
five  pounds  per  each  person. 

Such  grants  shall  only  be  made  for  the  benefit  of  the 
unions  mentioned  in  the  second  schedule  to  this  Act, 
and  of  such  other  unions  or  electoral  divisions  as  may 
from  time  to  time  be  settled  by  the  Local  Government 
Board,  with  the  consent  of  the  Lord  Lieutenant : 
Provided  that  such  unions  are  situate  wholly  or  in 
part  in  some  oountv  specified  in  the  schedule  to  the 
public  notice  issued  by  the  Commissioners  of  Public 
Works  in  Ireland  on  the  twenty-second  day  of  Novem- 
ber one  thousand  eight  hundred  and  seventy-nine,  that 
Is.]?  w/i  *•»«  counties  of  Donegal,  Clare,  Cork  (West 
Hiding),  Kerry,  Galway,  Leitrim,  Mayo,  Roscommon, 
and  Siigo. 

Each  grant  shall  only  be  made  on  the  recom- 
mendauon  of  the  Lord  Lieutenant,  stating  that  the 
Lord  Lieutenant  is  satisfied  that  the  guarduns  of  the 
union  are  unable,  without  unduly  burdening  the  rate- 
payer^  to  make  ademiate  provision,  by  borrowing  under 
the  powers  conferred  upon  them  by  this  Act,  or  other- 
wise, for  the  emigration  purposes  of  the  union,  and 
that  proper  arrangements  have  been  made  for  securing 
the  satisfactory  emigration  of  such  persons. 

The  money  required  for  the  purpose  of  grants  under 
this  section  shall  be  paid  by  the  Land  Commission 
to  the  Commissioners  of  Public  Works,  and  shall  be 
part  of  the  liabilities  of  the  Land  Commission,  and  be  a 
charge  primarily  upon  the  Irish  Church  Temporalities 
Fund,  and,  subject  thereto,  on  the  Consolidated  Fund,  in 
such  manner  as  may  be  provided  by  Parliament. 
Ruiet  21.  The  Lord  Lieutenant  may  from 

time  to  time  make  provision  that  arrangements  shall  be 
made  for  securing  t  be  satisfactory  emigration  of  persons 
for  whom  means  of  emigratiun  are  provided  under  this 
Act,  by  prescribing  rules  in  relation  to  such  matters, 
and  for  the  employment  of  special  agents  for  that 


purpose,  and  otherwise  as  he  thinks  expedient.  And 
any  grants  made  under  this  Act  for  emigration  pur- 
poses shall  be  applicable  to  defraying  the  expenses 
of  such  arrangements  in  such  manner  as  the  Lord 
Lientenant  directs. 

^SiM„S?°^'  22.  In  addition  to  the  three  persons 
member  of  named  as  commissioners  in  the  Land  Law 

^Lmd  (Ireland)  Act,   1881,  the    Right  Hon- 

*'"™™"'^  onrable  the  'Viscount  Monck  is  hereby 
constituted  a  member  of  the  Irish  Land  Commission,  at 
a  salary  of  three  thousand  pounds  a  year,  and  for 
the  term  of  two  years  from  the  passing  of  this  Act. 

Save  as  aforesaid,  the  provisions  of  the  Land  Law 
(Ireland)  Act,  1881,  which  relate  to  the  members 
of  the  Irish  Land  Commisrion,  other  than  the  Judicial 
Commissioner,  shall  apply  to  the  said  the  Right  Hon- 
ourable the  Viscount  Monck,  and  to  every  person 
appointed  as  herein-after  provided  to  a  vacancy  in  his 
office,  aa  if  he  had  been  named  in  the  said  Act  a 
member  of  the  Land  Commission  other  than  the 
Judicial  Commissioner. 

If  and  so  often  as  during  the  said  term  of  two  years 
any  vacancy  occurs  in  the  office  of  the  said  the  Right 
Honourable  the  Viscount  Monck  by  the  death,  re- 
signation, inability  to  act,  or  otherwise,  of  the  said  the 
Bight  Honotirable  the  Viscount  Monck,  or  any  person 
appointed  in  his  place,  Her  Majesty  may  by  warrant 
under  the  sign  manual  ^point  some  fit  person  to  fill 
such  vacancy ;  but  the  person  so  appointed  shall  only 
continue  in  office  until  the  expiration  of  the  said  term 
of  two  years :  Provided,  that  any  act  or  matter  which 
under  the  said  Act  shall  be  done  or  performed,  or  may 
be  done  or  performed  by  three  Land  Commissioners 
sitting  together,  shall  and  may  after  the  passing  of  this 
Act  be  in  like  manner  done  or  performed  by  three 
of  the  Land  Commissioners. 

SS^'aci        .  ^-  ^^®  ^""^  Commission  shall  fivm 
Into  eOect.  ^'"'c  to  time  circulate  forms  of  application 

and  directions  as  to  the  mode  in  which 
applications  are  to  be  made  under  this  Act,  and  may 
from  time  to  time  make,  and  when  made  may  rescind, 
amend,  or  add  to,  rules  with  respect  to  the  following 
matters,  or  any  of  them : 

(l.)_  The  tribunal,  whether  Land  Commission,  ciril 
bill  court,  sub-commission,  or  member  of  the  Land 
Commission  or  a  sub-commission  by  which  such 
applications  are  to  be  heard  : 
(2.)  The  mode  of  making  applications  under  this  Act, 
and  the  manner  in  which   the  tenant  shall  set 
out  any  property  or  effects  of  which  such  tenant 
may  be  possessed  or  entitled  to,  and  which  would 
be  applicable  to  the  satisfaction  of  any  arrears 
of  rent,  and  the  conduct  of  proceedings  before  any 
tribunal  hearing  applications  imder  this  Act : 
(3.)  The  conditions  and  circumstances  on  and  in 
which  appeals  may  be  had  to  the  Land  Commission 
where  applications  have  not  been  heaid  by  the 
Land  Commission: 
(4.)  The  mode  in  which  the  expenses  of  hearing  any 
application  under  this  Act  or  of  any  appe^  are 
to  be  defrayed ; 
(5.)  The  attendance  and  discharge  of  duties  by  the 
officers  of  the  civil  bill  courts  before  the  Land 
Commission  and  sub-commisuons  when  hoidiog 
sittings  under  this  Act : 
(6.)  The  service  of  notices  on  persons  interested,  and 
any  other  matter  by  this  Act  directed  to  be  pre* 
scribed: 
(7.)  The  mode^  of  collecting,  suing  for,  recoveni^ 
and  accounting  for  charges  and  instalments  <^ 
charges,  and  the  procedure  for  the  sale  of  tenancies 
to  raise  the  amount  of  such  charges,   and  fw 
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dealing  with  the  proceeds  of  sach  sales  under 
this  Act  : 
(8.)  As  to  any  other  matter  or  thing,  whether  similar 
or  not  to  those  above  mentioned,  in  respect  of 
which  it  may  seem  to  the  Land  Commission  ex- 
pedient to  make  rules  for  the  purpose  of  carrying 
this  Act  into  effect 
Any  rules  made  in  pursuance  of  this  section  shall  be 
of  the  same  force  as  it  enacted  in  this  Act,  and  shall  be 
judicially  noticed. 

Short  ttUe  ol  24.  This  Act  may  be  cited  for  «11  pur- 

poses  as  the  Arrears  of  Bent  (Irelukd) 
Act,  1882. 


SCHEDULES. 

FIBST  SCHEDDLE. 
Powers  of  Land  Law  (Ireland)  Aot,  1881,  referred  to— 
Section  48  (8). 
Section  49. 

SECOND  SCHEDULE. 
Uiwmt. 
Belmnllet. 
Newport. 
Swinford. 
OliffleD. 
Ooghlaraid. 

Caf.  XLVm. 

An  Act  to  consolidate  the  Acts  relating  to  the 
Reserye  Forces.  [18rt  August  1882.] 

Cap.  XLIX. 

An  Act  to  consolidate  the  Acts  relating  to  the 
Militia.  [18M  August  1882.] 


Cap.  L. 

An  Act  for  consolidating  with  Amendments, 
enactments  relating  to  Municipal  Corporations 
in  England  and  Wales.        [18(A  Aiigust  1882.] 


Cap.  LI. 

An  Act  to  extend  the  Acts  relating  to  the  purchase 
of  small  Government  Annuities  'and  to  assuring 
payments  of  money  on  death. 

[18tA  August  1882.] 
10  Geo.  4.  WHEREAS     under    the   Oovemment 

3lswm.4.  Annuities  Acts,  1829  to  1873,  the 
o  t».  Kational  Debt  Commissioners  are  autho- 

1**  rised   either   directly   or   through    the 

IS  A 17  Vict  mediimt  of  a  savings  bank  to  grant 
87  A  as  Viet  annuities  and  to  contract  for  payments 
e.  4s,  Ac.  on  death  within  the  limits  and  subject  to 

the  conditions  in  the  said  Acts  mentioned, 
and  it  is  expedient  to  make  further  provision  respect- 
ing  such  annuities  and  contracts  : 
fie  it  therefore  enacted,  &c.,  .  . 

Short  titla  and 
coDBtnictloa 


1.  This    Act   may  be  cited  as   the 
Government  Annuities  Act,  lt*82. 
This  Act  and  the  Government  Annuities  Acts,  1820 
to   1873,   may  be  cited  together  as  the  (government 
Annuities  Acts,  1829  to  1882. 

This  Act  shall  be  construed  as  one  with  the  Govem- 
menk  Annuities  Act,  18«4, 


The  Act  of  the  session  of  the  tweniy-seventh  and 
twenty-eighth  years  of  the  reign  of  Her  present  Majesty, 
chapter  forty-six,  intituled  "  An  Act  to  provide  for  tjie 
"  investment  and  appropriation  of  all  moneys  received 
"by  the  Commissioners  for  the  Reiluction  of  the 
"  National  Debt  on  account  of  deferred  life  anpulties 
"  and  payments  to  be  made  on  death,"  is  iu  this  Act 
referred  to  and  may  be  cited  as  the  Government 
Annuities  (Investments)  Act,  1864. 
Lirait(i<  2.  An  annuity  granted  to  any  one 

umottiM,  person  under  the  Government  Anntiities 

Acts,  1853  and  1864,  as  amended  bv 
this  Act  (in  this  Act  referred  to  as  a  savings  bank 
annuity),  may  be  of  any  amount  not  exoeemng  one 
hundred  pounds  a  year. 

Any  such  annuity  may  be  granted  to  any  person  not 
under  the  age  of  five  years. 

Om^wt  for  3.  The  National  Debt  Commissioners 

J^Jf'J^^^^  may,  subject  to  the  limits  in  this  Act 
of  InnrtBoo.  mentioned,  contract  with  any  person  for 
a  payment  to  be  made  on  the  attainment 
by  such  person  of  a  specified  age,  or  sooner  in  case  of 
his  death,  and  the  Government  Annuities  Acts,  1853 
and  1864,  as  amended  by  this  Act  (including  the 
provisions  punishing  false  declaration,  fbrgeiy,  and 
other  offences),  shall  apply  in  like  manner,  so  far  as 
is  condstent  with  the  tenour  thereof,  as  if  such  contract 
were  a  contract  for  the  pavment  of  a  sum  of  money  on  ' 
death;  and  a  contract  with  a  person  under  the  said 
Acts  as  amended  by  this  Act  for  either  any  such  pay- 
ment to  him  as  above  in  this  section  specified,  or  for  a 
payment  at  his  death,  is  in  this  Act  referred  to  as  a 
savings  bank  insurance. 

Ltmiu  of  4.  A  savings  banks  insurance  granted 

to  one  person  may  be  for  any  amount  not 
exceeding  one  hundred  pounds. 

(2.)  A  savings  banks  insurance  may  be  granted  to 
a  person  not  over  the  age  of  sixty-five  years  and  not 
under  the  age  of  fourteen  years,  or  if  the  amount  dues 
not  exceed  five  pounds,  not  under  the  age  of  eight 
years. 

T»Weifor  5.  (1.)    The   Treasury   may  on    the 

wdlniur-  pasnng  of  this  Act  cause  tables  to  be 

•aoei.  constructed    for   the    grant  of   savings 

banks  annuities  and  insurances. 

(2.)  Every  such  table  when  approved  by  the  Treasury 
shall,  together  with  a  statement  of  the  rules  observed 
in  constructing  it,  be  laid  before  both  Houses  of 
Parliament  for  not  less  than  thirty  days,  and  if  any 
address  is  presented  to  Her  Majesty  by  either  House 
of  Parliament  praying  that  such  table  may  be  can- 
celled, the  table  shall  be  cancelled  without  prejudice  to 
the  framing  of  another  table  in  lieu  of  the  table  so 
cancelled. 

(3.)  After  the  expiration  of  the  said  thirty  days  the 
Treasury  may  cause  the  table,  if  not  cancelled  as 
above  provided,  to  be  published  in  the  London  Gazette, 
and  the  table  shall  come  into  operation  on  the  day  of 
that  publication  or  such  later  day  as  may  be  fixed  by 
the  Treasury. 

(4.)  The  tables  shall  be  framed  in  such  manner  that 
the  fund  formed  by  the  receipt  of  sums  in  respect  of 
deferred  annuities  and  of  insurances  and  the  amounts 
paid  for  immediate  annuities  shall  respectively  be 
adequate  (after  payment  of  expenses)  to  meet  all 
claims  without  causing  any  loss  to  the  Exchequer. 

(5.)  The  tables  shall  be  framed  so  that  the  payments 
to  obtain  the  annuities  and  insurances  may  be  made 
in  one  sum  or  in  annual  or  more  frequent  instalments, 
and  may  be  made  during  life  or  during  a  limited 
periods 
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(6.)  The  tables  may  niso  provide  for  luch  variations 
in  the  rates  for  and  conditions  of  annuities  and 
insurances  and  such  surrender  of  insurances  and  such 
other  matters  as  may  seem  expedient. 

(7.)  The  Treasury  may  from  time  to  time  cause  a 
new  table  to  be  constructed  under  this  Act  in  lieu  of 
any  then  existing  table,  and  such  table  shall  be  laid 
before  Parliament  and  be  subject  to  be  cancelled 
and  be  published  in  manner  above  provided  by  this 
section. 

(8.)  All  savings  banks  annuities  and  insurances  shall 
be  granted  in  accordance  with  the  tables  for  the  time 
being  in  force  in  pursuance  of  this  Act,  and  upon  any 
new  table  made  under  this  section  coming  into 
operation,  any  previously  existing  table  in  lieu  of  which 
inch  new  table  is  expressed  to  be  made  shall,  whether 
made  before  or  after  the  passing  of  this  Act  be  revoked 
without  prejudice  nevertheless  to  any  annuity  or 
insurance  granted  in  accordance  therewith. 

(9.)  If  the  fund  formed  by  the  receipt  of  sums  in 
respect  of  insurances  is  so  much  in  excess  of  the 
liabilities  that  it  is  possible  to  reduce  the  payments 
made  to  obtain  insurances,  and  a  new  table  is  made 
under  this  section  for  that  purpose,  the  Treasury  may 
provide  for  giving  to  the  persons  entitled  to  insurances 
in  force  at  that  time  suoh  portion  of  the  surplus  of 
the  said  fund  as  seems  just  in  such  manner  as  seems 
expedient. 

BaguiatioM.  6.  The  regulations  made  in  pursuance 

of  section  sixteen  of  the  Government  Annuities  Act, 
1 864,  shall  provide : — 
(a.)  For  proofs  of  age,  of  identity,  and  state  of 
health,  and  such  other  matters  as  appear  neces- 
sary or  proper  for  the  grant  of  annuities  and 
insurances,  and  in  the  case  of  an  insurance  for 
such  sum  not  exceeding  twenty-five  pounds  as 
may  be  fixed  by  the  regulations,  for  diminishing 
the  amount  to  be  paid  to  the  insured  in  the 
event  of  any  regulations  as  to  medical  certifi- 
cates or  any  other  matters  having  been  dispensed 
with ;  and 
(b.)  For  regulating  the  time  and  mode  of  making 
the  payments  to  obtain  savings  banks  annuities 
and  insurances,  whether  granted  before  or  after 
the  passing  of  this  Act,  and  enabling  them  to 
be  made  out  of  the  deposits  in  a  savings  bank ; 
and 
(c.)  For  crediting  the  accounts  of  depodtors  in  a 
savings  bank  with  the  sum  due  in  respect  of 
savings  bank  annuities  or  insurances  granted  to 
them  dther  before  or  after  the  passing  of  this 
Act,  or  otherwise  for  regulating  the  mode  of 
payment  of  such  annuities  or  insurances,  or  of 
any  annuities  granted  under  any  Acts  repealed 
by  the  Government  Annuities  Act,  1853,  and 
for  r^ulating  the  receipts  to  be  given  for  the 
same;  and 
(d.)  For  cancelling  or  varying  contracts  for  the 
grant  of  annuities  and  insurances  and  correcting 
errors  arising  on  any  such  grant ;  and 
(«.)  For  enabling  a  person  to  whom  an  insurance  is 
granted  to  nominate  a  person  to  whom  the 
money  due  under  such  insurance,  not  exceeding 
fifty  pounds,  is  to  be  paid  on  the  death  of  such 
person,  and  for  the  discharge  to  be  given  for 
such  money;  and 
(/)  In  the  case  of  minors  under  the  age  of  twenty- 
one  years  for  the  making  of  contracts,  the 
making  of  payments  to  obtain  savings  bank 
annuities  and  insurances  out  of  the  deposits  in  a 
savings  bank,  the  giving  of  receipts  and  the 
doing  of  other  acts  on  thdr  behalf;  and  the 


contracts  and  payments  so  made,  the  receipts  so 

given,  and  the  acts  so  done  shall  be  valid  and 

binding  on  the  minor. 

The  regulations  shall  also  make  such  provisions  as 

seem  to  the  authority  making  the  same  necessary  or 

proper  for  making  payments  on  the  death  of  children 

under  ten  years   of  age    subject  to  the   proviaiona 

contained  in   section    twenty-eight  of  the   Friendly 

S8  A  39  viot.       Societies  Act,  1875,  in  like  manner  as  if 

o.  60.  the   same  were  the  payments  in  tbat 

section  mentioned. 

Begulations  may  be  made,  in  pursuance  of  the  stud 
section  sixteen  of  the  Government  Annuities  Act,  1864, 
as  amended  by  this  Act,  by  the  National  Debt  Com- 
missioners, with  the  approval  of  the  Treasury,  so  far 
as  regards  any  annuities  and  insurances  granted  by 
such  Commissioners  either  directly  or  through  any 
parochial  or  other  society. 

AppUoatton  7.  Subject  to  the  provisions  of  this  Act 

BukiAcis.  *"<!  "f  the  regnlationa  made  under  the 
Government  Annuities  Act,  1864,  as 
amended  by  this  Act,  all  enactments  for  the  time  being 
in  force  relating  to  savings  banks,  and  all  regulations 
made  in  pursuance  of  those  enactments,  shall,  so  &r 
as  is  consistent  with  the  tenour  thereof,  apply  for  the 
purposes  of  this  Act,  and  a  person  to  whom  a  savings 
bank  annuity  or  insarance  has  been  granted,  either 
before  or  after  the  passing  of  this  Act,  shall  be  deemed 
for  the  purpose  of  those  regulations  and  enactments 
to  be  a  depositor  in  a  savings  bank. 
Provided  that — 

(a.)  for  the  purpose  of  the  immediate  purchase  of  a 
savings  banks  annuity  or  insurance,  a  deport  to 
an  amount  not  exceeding  the  amount  to  be 
paid  for  such  annuity  or  insurance  may  be 
deposited  in  any  one  savings  bank  year,  in 
addition  to  the  maximum  amount  which  other- 
wise is  allowed  to  be  deposited  in  a  savings 
bank  in  that  year,  and 
(b.)  in  computing  the  maximum  amount  of  deposit 
allowable  for  a  depositor  in  a  savings  bank, 
any  deposit  for  the  above-mentioned  purpose 
and  any  sum  credited  to  the  account  of  a 
depositor  in  respect  of  any  savings  bank  annuity 
or  insurance  shall  not  be  reckoned,  and  it  shall 
be  lawful  to  credit  the  aooount  of  a  depositor 
with  any  such  deposit  or  sum :  Provided  that  if, 
after  such  deposit  or  sum  has  been  credited, 
the  a^regate  sum  standing  to  the  credit  of  a 
depositor  exceeds  the  maximum  amount  which 
otherwise  is  allowed  to  be  deposited  in  a  saving's 
bank,  either  in  any  one  savings  bank  year  or  in 
the  aggregate,  such  excess  shul  bear  no  interest, 
but  sb«ll  be  forthwith  aji^lied  to  the  purpose 
for  which  it  was  deposited,  or  paid  over  to  the 
depositor, 
(c.)  Nothing  in  the  said  Acts  or  this  Act  shall 
exempt  any  person  obtaining  or  becoming 
entitled  to  a  savings  bank  insurance  from  any 
probate  or  stamp  duty  payable  by  law. 

8.  (1.)  Notice  of  any  trust  express, 
implied,  or  constructive  affecting  any 
savings  bank  annuity  or  insurance  (except  such  trusts 
as  are  from  time  to  time  recognised  by  law  in  relation 
to  deposits  in  savings  banks,  and  except  such  trusts  as 
are  provided  for  by  section  ten  of  the  Married  Women's 
ss  A  84  Vict,  Property  Act,  1870,  or  any  enactment 
e-  *S-  now  or  hereafter  to  be  passed  relating 

to  the  property  of  married  women,)  shall  not  be  entered 
upon  any  contract  for  such  annuity  or  insuranoe,  or 
in  any  deposit  book  relating  thereto,  or  be  receivable 


Trust  tad 
joint  account. 
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by  the  National  Debt  Gommissionen  or  any  savings 
bank. 

(2.)  A  savings  bank  annnity  or  insurance  depending 
on  the  life  of  anv  person  may  be  granted  to  that 
person  jointly  with  any  other  persons  to  an  amount 
not  exceeding  in  the  whole  the  amount  of  the  annuity 
or  insurance  which  could  have  been  granted  to  one 
person,  and  the  said  persons  shall  be  deemed  to  be 
entitled  to  such  annuity  and  insurance  as  joint 
tenants. 

(3.)  The  National  Debt  Gonmiissioners  may  permit 
the  transfer  of  any  annuity  so  granted  to  more  persons 
dian  one  under  such  regulations,  as  to  such  Commis- 
iionen  seem  fit,  so  however  that  the  person  on  whose 
life  such  annuity  is  granted  shall  be  transferee,  or  one 
of  the  transferees,  and  where  it  is  gv^nted  on  the  joint 
Hvea  of  two  or  more  persons,  all  of  those  persons,  or 
such  of  those  persons  as  the  National  Debt  Commis- 
sioners think  fit,  shall  be  the  transferees  or  included 
among  the  trannferees. 

SSJduted  ^:  ^^*™   »°y  person   entitled  to  a 

■nntM.  savings    bank  annuity  or   insurance   is 

insane  or  otherwise  incapacitated  to  act, 
then  (subject  to  the  conditions  prescribed  by  the 
regulations  under  section  gixtfen  of  the  Giovemment 
Annuities  Act,  1864,  as  amended  by  this  Act)  pay- 
ment of  such  annuity  or  insurance  may  be  made  at 
such  times  and  in  such  sums  and  to  such  persons  as 
may  seem  proper,  and  the  receipt  of  the  said  persona 
•hall  be  a  good  discharge  for  the  same. 

^f'»7*M°'  '"'.  "^i^ereas    by    the    Government 

Vict,  e  48.  Annuities  Act,  1864,  it  is  provided  that 

Mto*™*"Vtor  *  pewon  who  has  obtained  a  savings 
of  poli^^  bank  insurance,  and  has  paid  the 
Mrignimatof  premiums  thereon  for  a  period  of  not 
SrSent'S  '?■■  '''*°  ^'^  years,  may  (under  section 
ircyeui  eight)  surrender  his  policy  or  obtain  a 

pnmiimi.  return  in  respect  of  the  premiums  paid 

by  him  (not  being  less  than  one- third 
thereof)  or  obtain  another  savings  bank  insurance  or 
annuity  in  lieu  of  such  premiums,  and  (under  section 
eleven)  may  assign  his  right  and  interest  in  such 
instirance,  and  it  is  expedient  to  amend  the  said  section : 
Be  it  therefore  enacted  as  follows : 

A  person  who  has  obtained  a  savings  bank  insurance, 
and  has  paid  the  premiums  thereon  for  not  less  than 
two  years,  shall  have  the  same  right  under  sections 
eight  and  eleven  of  the  Government  i^nuities  Act,  1864, 
as  a  person  has  who  has  paid  the  premiums  for  not 
less  than  five  years,  and  sections  eight  and  eleven  ol 
the  said  Act  shall  be  construed  as  if  "  two  years  "  wore 
therein  substituted  for  "  five  years,"  and  so  much  of 
the  said  section  eight  as  requires  the  amount  returned 
to  be  not  less  than  one-third  of  the  premiums  diaU  be 
repealed. 

11.  (I.)  If  an^  one  person  by  his  own 
act^  holds  or  claims  to  be  entitled  to  any 
savinffs    bank    annuities  or  insurances, 
aeawUng  whether  granted    before    or    after    the 

MieniKi-  passing  of  this  Act,  which  exceed  in  the 

v^^ttim  '*'bole  the  maximum  annuity  or  insurance 
daolaimtum.  allowed  by  this  Act  to  be  granted  to  any 
one  person,  such  person  shall  be  liable, 
in  the  discretion  of^  the  National  Debt  Commissioners, 
to  forfeit  the  whole  or  any  part  of  snek  annuities  or 
insurances. 

(2.)  Any  pmon  who  makes  a  false  declaration  in 
relation'  to  any  matter  or  thing' required  by  the  Govern- 
ment Annuities  Act,  1853  and  1864,  or  by  this  Act, 
or  by  the  r^uUtions  made  in  porsuance  of  the  said 
Acts,  or  any  of  them,  or  produces  any  false  declaration 
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or  certificate,  shall  be  liable,  in  the  discretion  of  the 
National  Debt  Commissioners,  to  (orttit  the  whole  or 
any  part  of  the  savings  bank  annuity  or  insurance  to 
which  such  false  declaration  or  certificate  related  or 
for  the  purpose  of  obtaining  which  it  was  made  or 
produced,  and  all  or  any  part  of  the  money  P<ud  for 
obtaining  such  annuity  or  insurance,  and  the  Nation^ 
Debt  Commissioners  may,  in  lieu  of  all  or  any  part  of 
such  forfeiture,  adjust  the  contract  made  by  such  person 
so  as  to  be  in  accordance  with  what  it  would  have 
been  if  such  false  declaration  or  certificate  had  not  been 
made  or  produced. 

(S.)  It  a  person  makes  any  snch  false  declaration  as 
aforesaid  knowing  the  same  to  be  false  in  any  material 
particular,  he  shall,  in  addition  to  such  fbrfdture,  be 
liable  on  conviction  to  imprisonment,  with  or  with- 
out hard  labour,  for  a  period  not  exceeding  twelve 
months. 

^^y'of  12.  (I.)  If  any  person  receives  any 

■nnuitjor  payment  in  respect  of  any  savings  bank 

iiwannce  In  annuity  after  the  death  of  the  person  at 
ComniiLtoaeii.  '"bose  death  such  annuity  u  to  cease,  or 
receives  the  amount  of  any  insurance 
payable  at  the  death  of  a  person  before  the  death  of 
that  person,  he  shall  be  liable  to  pay  to  the  National 
Debt  Commissioners  double  the  amount  of  the  sum 
received,  with  interest  thereon  at  the  rate  of  five  per 
cent,  per  annum  from  the  date  of  the  receipt :  such  sum 
shall  be  recoverable  in  a  county  court  or  any  other 
competent  court  as  a  debt  to  Her  Majesty. 

(2.)  If  a  person  receiving  any  such  money  as  above 
mentioned  receive  the  same  with  intent  to  defiraud,  he 
shall,  in  addition  to  the  above-mentioned  payment, 
be  liable  on  conviction  to  imprisonment  with  or  with- 
out hard  labour  for  a  period  not  exceeding  twelve 
months. 

.An>H<miion  13.  (|.)  All  Boms  paid  in  order  to 

mniu*^  obtain  savings  bank  annuities  and  insur- 
nmspaid  ances  shall  be  paid  into  the  bank  to  the 

teik^^.  Moonnt  of  the  National  Debt  Commis- 
Um  or  *  sioBers,  and  there  carried  to  such  account 
inmruoM.  ^^j.  accounts  and  under  snch  title  or  titles 
as  the  National  Debt  Commissioners  from  time  to 
time  direct,  but  such  current  outgoings  as  herein- 
after mentioned  may  be  defrayed  thereout,  either 
before  or  afler  such  payment  into  the  bank,  and  the 
application  thereof  herein-after  mentioned  shall  be 
subject  to  such  defraying  of  outgoings. 

(2.)  The  sums  paid  for  immediate  annuities  shall  be 
forthwith  applied  in  the  purchase  of  government 
annuities  (that  is  to  say),  of  perpetual  bank  annuities, 
terminable  annuities,  exchequer  bills,  exchequer  bonds, 
or  treasury  bills,  and  the  securities  so  purchased  shall 
be  forthwith  cancelled,  and  cease  to  be  charged  on  the 
Consolidated  Fond. 

(3.)  All  immediate  annuities  granted  under  this 
Act  shall  be  charged  on  the  Consolidated  Fund  and 
issued  thereout,  or  out  of  the  growing  produce  thereof, 
at  such  times  as  the  Treasury  may  from  time  to  time 
direct  with  a  view  to  the  due  payment  thereof  to  the 
persons  entitled  thereto. 

(4.)  The  Government  Annuities  (Investments)  Act, 
1864,  shall  apply  to  eJl  sums  paid  into  the  bank  aa 
aforesaid,  other  than  amounts  applicable  for  immediate 
annuities  as  above  provided. 

(6.)  In  the  event  of  any  contract  for  a  savings 
bank  annuity  or  insurance  being  cancelled  or  varied  m 
pursuance  of  this  Act,  or  any  error  therein  corrected, 
the  National  Debt  Commissioners  may  vary  the  charge 
on  the  Consolidated  Fund,  and  on  the  fund  created 
under  the  Grovemment  Annuities  (Investments)  Act, 
1864,  in  such  manner  as  may  be  necessary  for  carrying 
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into  effect  such  cancellation,  variation  or  correction, 
and  the  Treasury  may,  if  need  be,  create  new  securities 
in  lieu  of  any  securities  which  have  been  cancelled, 
and  the  securities  so  created  shall  be  charged  on  the 
Consolidated  Fund,  and  payable  in  like  manner,  and 
be  subject  to  the  same  conditions  as  the  securities  which 
Yrere  cancelled. 

(6.)  The  expression  "current  outgoings**  includes 
all  sums  payable  by  the  National  Debt  Commissioners 
in  respect  of  annuities  or  insurances  from  time  to  time, 
and  also  all  such  expenses  of  carrying  into  effect  this 
Act  as  are  payable  out  of  the  sums  paid  by  persons  to 
obtain  savings  bank  ai^nuities  and  insurances. 

All  expenses  incurred  by  any  savings  bank  in  the 
execution  of  this  Act  to  such  amount  as  may  be  from 
time  to  time  allowed  by  the  National  Debt  Commis- 
noners  (subject  to  the  directions  of  the  Treasury)  shall 
be  paid  by  the  National  Debt  Commissioners,  and 
defrayed  by  them  as  part  of  the  expenses  of  the  grant 
of  annuities  and  insurances. 

(7.)  The  expression  "bank"  in  this  section  means 
the  Governor  and  Company  of  the  Bank  of  England, 
or  the  Governor  and  Company  of  the  Bank  of  Ireland, 
as  the  case  requires. 

Dcflnitioii*.  u.  ^  this  Act,  unless  the  context 

otherwise  requires— 
The  expression  "Treasury"  means  the  Commissioners 

«f  Her  Majesty's  Treasury ; 
The  expression    "National  Debt    Commissioners" 
means  the  Conmiissioners  for  the  Reduction  of 
tiie  National  Debt ; 

The  expression  "trustee  sa'nngs  bank"  means  » 
M  A  S7  viot,  savings  bank  to  which  the  Trustee  Savings 
c.  87.  Banks  Act,  1863,  extends ;  and 

The  expression   "savings   bank"    means  a  trustee 

savings  bank  and  a  post  office  savings  bank. 
'  A  savings  bank  year  shall  be  reckoned  as  the  twelve 
months  ending,  in  the  case  of  a  trustee  savings  bank, 
on  the  twentieth  day  of  November,  and  in  the  case  of 
«  post  office  savings  bank,  on  the  thirty-first  day  of 
December. 

Bepedol 
Act!  and 
■aringi. 


15.  He  Acts  specified  in  the  schednle 
to  this  Act  are  hereby  repealed  as  from 
the  commencement  of  this  Act  to  the 
extent  in  the  third  column  of  that  schedule  mentioned, 
without  prejudice  to  anything  previously  done  or 
suffered  in  pursuance  of  any  enactment  hereby 
repealed;  and  every  annuity  and  insurance  granted 
before  such  commencement  shall,  save  as  may  other- 
wise be  provided  by  this  Act  or  by  regulations  under 
the  Government  Annuities  Act,  1864,  as  amended  by 
this  Act,  have  effect  as  if  the  said  enactment  had  not 
been  repealed. 

Until  revoked  in  pursuance  of  this  Act,  the  tables 
in  force  at  the  commencement  of  this  Act  shall  continue 
in  force  as  if  made  in  pursuance  of  this  Act. 

The  regulations  in  force  under  any  enactment 
repealed  by  this  Act  shall  continue  in  force  until 
revoked  or  superseded  by  r^ulations  made  in  pursuance 
of  section  sixteen  of  the  Government  Annuities  Act, 
1864,  as  amended  by  this  Act. 

Where,  at  the  passing  of  this  Act,  a  person  has 
obtained  an  annuity  or  insurance  through  the  medium 
of  a  post  office,  and  such  person  has  a  deposit  in  a 
trustee  savings  bank,  nothing  contained  in  this  Act  or 
done  thereunder  shall  render  such  deposit  in  a  trustee 
savings  bank  unlawful  or  prevent  such  person  from 
making  or  receiving  any  payment  in  respect  of  such 
annuity  or  insurance  by  means  of  the  post  office  savings 
'bank. 


Extension  of 
Acta  to 
Cloumel 
Islands  and 
Me  of  Han. 


16.  The  Government  Annuities  Act, 
1853,  the  Government  Annuities  Act, 
1864,  and  this  Act  shall  extend  to  the 
Channel  Islands  and  the  Isle  of  Man, 

and  the  Royal  Courts  of  the  Channel  Islands  shall 

register  the  same  accordingly. 


SCHEDULE. 

BxFXAL  or  AoiB. 

NoT*.^A  description  or  citation  of  a  portion  of  an  Aet  t* 
inclusive  of  the  words  of  the  seotion  part  first  and  last 
mentioned,  or  otherwise  refaiied  to  as  forming  the 
b^ioning  or  as  forming  the  end  of  the  portioa  oom- 
pr^ed  in  the  description  or  citation. 


Seolonand 
Chapter 


TlUa 


16  ft  17 
Vic  0.46. 


The  Govern- 
ment An- 
nuities Act, 
1868. 


37  ft  28 
Vice.  43. 


The  Govern- 
ment An- 
nuities Aot, 
1864. 


Extent  o(  Repeal 


SeoUon  two  from  "  to  any  amount" 
down  to  the  end  of  the  section  ; 
section  four,  section  five,  secticHi 
six,  section  seven,  section  eight, 
aeotion  nine,  section  twelve,  seo- 
tion  thirteen,  from  "  may  require 
BQch  proofs  "  do  wn  to  "  tbo  pur- 
poses of  this  Act  and  "  :  section 
foorteen,  section  sixteen,  down 
to  "  remain  in  foioe  and  "  ;  and 
iirom  "alter,  revoke,  and  recall" 
down  to  "  TreasDiy  and  also  "  ; 
and  from  "  provided  always  that 
the  said "  to  the  end  of  the 
section  ;  section  seventeen,  sec- 
tion eighteen,  section  ninetem, 
.section  twenty-two,  bo  fitr  as 
relates  to  savings  banks ;  section 
twenty-three,  section  twenty- 
four,  section  twenty-six,  section 
twenty-seven,  from  "shall  be 
firee"  down  to  "  annuities "  ; 
section  thirty,  section  thirty- 
three,  and  section  thir^-fiveL 

Section  one,  section  two,  section 
four,  seotion  five,  section  six. 
In  seotion  eight  the  words  "not 
being  leas  than  one-third  «f 
the  preminms  paid  by  him  "  ; 
section  nine^  section  twelve,  seo- 
tion thirteen. 


Cap.  Ln. 

An  Act  to  continue  certain  Turnpike  Acts,  and  to 
repeal  certain  other  Turnpike  Acts;  and  for 
other  purposes  connected  therewith. 

[ISlh  August  1882.] 

Cap.  Un. 

An  Act  to  amend  the  Law  of  Entail  in  Scotland. 

[18(A  August  1882.] 

Cap.  MV. 

An  Act  to  amend  the  ArUzans  and  Labourers 
Dwellings  Acts.  [18^  August  1882.] 

BE  it  enacted,  &c.,       ..... 

I^tlmmary. 
Bhotttitte.  I.  ThisActmaybedtedastheArtixani 

Dwellings  Act,  1882. 


Digitized  by 


Google 


Law  Tmm]  45'  &  46*  VIC,  Cap.  LI.  to  LIV. 


43 


Fun  L 

Artizans  and  Labouren  DweUmgt  Improvemgat  Act$, 

1875  and  1879. 

M  ft  si  Viet.  Btmed  aa  one  with  the  Artiaana  and 
&  <*•  Labouren  Direllingg  ImpioTement  Acta, 

1875  and  1879,  and  tboae  Acta  together  with  this  part 
at  *  48  Viot  of  this  Act  mar  be  dted  together  as  the 
B'  **•  Artizans  and  Labouers  Dwellings  Im- 

provement Acta,  1875  to  1882. 

^^•jf^™"***  8.  Whereas  by   seotion  five  of  the 

e.  s«.»s,  wto  Artizans  and  Labourers  DweUings  Im- 

tiw  proTiiioa  oT  provemcnt   Act,   1675,   it  ia   provided, 

totoTiJSjlSS  amongst  other  things,  that  an  improve- 


ment scheme  of  a  local  authority  shAll 
provide  for  the  accommodation  of  at  the  least  as  many 
■  persons  of  the  working  class  as  may  be  displaced  in 
the  area  wiUi  respect  to  which  the  scheme  is  proposed 
in  suitable  dwmlings  which,  unless  there  are  special 
reasons  to  the  contrary,  shall  be  situate  Within  the 
Cmits  of  the  same  area,  or  in  the  vicinity  thereof : 

And  whereas  by  section  four  of  the  Artizans  and 
Labourers  Dwellings  Improvement  Act,  1879,  it  is 
provided  that  the  above  requirements  of  section  five  of 
the  Artizans  and  Labourers  Dwellings  Improvement 
Act,  1875,  may,  if  the  confirming  authority  so  authorise, 
be  complied  with  by  the  provision  of  equally  convenient 
accommodation  at  some  place  other  than  within  thd 
area  or  the  immediate  vicmity  of  the  area  comprised  in 
such  scheme : 

And  whereas  it  is  expedient  to  make  further  pro- 
vision respecting  such  accommodation :  Be  it  tbereforei 
enacted  as  follows : 

Where  an  improvement  scheme  of  a  local  authority 
comprises  an  area  situate  in  the  Metropolis  or  the  City 
of  London,  the  confirming  authority  shall,  without 
prejudice  to  the  powers  conferred  on  it  by  the  sud 
fourth  section  of  t^e  Artizans  and  Labourers  Dwellings 
Improvement  Act,  1879,  be  authorised  (on  the  applica- 
tion of  the  local  authority,  and  on  a  report  being  made 
by  the  officer  conducting  the  local  inquiry  directed  by 
the  confirming  authority  that  it  is  expedient  havins 
regard  to  the  special  circumstances  of  the  locality  and 
to  the  number  of  artizans  and  others  belonging  to  the 
labouring  class  dwelling  within  the  area,  and  being 
employed  within  a  mib  (horeof,  that  a  modification 
ahonld  be  made)  to  dispense  in  the  provisional  order 
authorising  the  scheme  altogether  witti  the  obligation 
of  the  locu  authority  to  provide  for  the  aocommodation 
of  the  persons  of  the  working  class  who  may  be  dis- 
placed by  their  scheme  to  such  extent  as  he  may  think 
expedient,  having  regard  to  such  special  drcumstancea 
as  aforesaid,  but  not  exceeding  one  half  of  the  persona 
ao  (Usplaoed,  and  where  any  such  improvement  scheme 
comprises  an  area  situate  elsewhere  than  in  the 
Metropolis  or  the  City  of  London,  it  shall,  if  the  con- 
firming authority  so  icquire  (but  it  shall  not  otherwise 
be  obligatory  on  the  local  authority  so  to  frame  their 
scheme),  provide  for  the  accommodation  of  such  number 
of  thooB  persona  of  the  wcH^ng  ckiaa  displaced  in  the 
ama  with  respect  to  which  the  scheme  is  proftosed  in 
•nitable  dwellings  to  be  erected  in  snch  place  or  places 
either  within  or  without  the  limits  of  the  same  area  as 
the  said  authority  on  a  report  made  by  the  officer  con- 
ducting the  local  inquiry  may  require. 

The  twdfth  section  of  the  Artizans  and  Labourers 
I>wdlingB  Improvement  Act,  1875,  and  any  other 
enaotment  relating  to  the  requirement  of  the  said  Act 
as  to  the  accommodation  of  the  working  classes,  shall 
be  construed  with  reference  and  subject  to  the  modifi- 
cationa  made  by  this  Act. 


The  power  by  this  section  given  to  the  confirming 
authority  to  dispense  altogether  with  the  obligation  of 
the  local  authority  to  provide  for  the  acoommodatioa 
of  the  persons  of  the  working  class  who  may  be  dis- 

nced  by  their  scheme  to  an  extent  not  extieeding.one 
f  of  the  persons  so  displaced  may  (in  the  case  of  any 
scheme  which  has,  before  the  passing  of  this  Act,  been 
aathorised  by  a  confirming  Act)  upon  the  application 
of  the  local  authority  be  exercised  by  the  (Sonflrming 
authority  by  an  order  made  at  any  time  within  twelve 
months  after  the  passing  of  this  Act. 

ssjTss'vSl"'  *•  ^^^'**'  *'  *■  expedient  to  amend 
a  84. 1. 19  u  to  section  nineteen  of  tae  Artisans  and 
tiM  TaidMioQ  oi  Labourers  DweUings  Improvement  Act, 
^"^  1875 :  Be  it  therefore  enacted  as  fiillows : 

In  the  eatimate  of  the  value  of  the  said  lands  or 
interests  in  the  said  section  in  that  behalf  mentioned 
any  addition  to  or  improvement  of  the  property  made 
aAer  the  date  of  the  puhlication  of  an  aavertisement  in 
pnimanoe  of  aetition  six  of  the  said  Act  akating  the  fiuA 
of  the  naprovement  scheme  having  been  nuide  shall  not 
(unless  Buoh  addition  or  improvement  waa  neoeasary  for 
the  maintenance  of  the  property  in  a  proper  state  tt 
repaurs)  be  incliided,  not'  in  the  case  of  any  interest 
a<^uired  after  the  said  date  shall  any  separate  estimate 
of  the  value  thereof  be  made  so  as  to  increase  the 
amount  of  compensation  to  be  paid  for  the  lands,  and 
the  words  " and  idl  ciroumstanoes affecting  sddi  value" 
in  the  said  section  a>e  hettiby  repealed. 

j^^mmtof  s.  There  shall  be  repc^ed  ao  much 
ss^ss'viot.  of  Ae  schedule  to  the  Artizans  and 
0.  ae.  Labourers  Dwell'mes  Improvement  Act, 

1875,  as  is  comprised  under  the  heading  "Proceedings 
on  Arbitration,  that  is  to  say,  articles  numbereid  (5) 
to  (Id)  both  inclusive,  and  there  shall  be  substituted 
therefor  the  articles  contained  in  the  schedule  hereto ; 
Provided  that  sudh  r^>eal  shaH  not  affect  anrtlung 
ddly  done  or  suffered  undor  any  proviaioa  hereby 
repealed. 

Un*t<tfu«B  e.  Where  an  offleial  Mipresentation 
^^(Md  nuide    to    the   MetropoUtan    Board   of 

rai^MnmitiBn.  Worics  in  pursnanoe  ox  the  Artizans  and 
Labourers  Dwettings  Improvement  Aot,  1875,  relate*  to 
not  more  than  toi  houses,  the  Metiopobtan  Board  of 
Works  shall  not  take  any  proceedings  on  snch  repre- 
sentation, but  shall  direct  the  officer  matanx  the  same 
SI  A  33  viot.  to  report  the  case  to  -the  ioceu  anthorify 
CL  us.  as  defined  by  the  Artizans  and  Labourera 

Dwellings  Act,  1868,  and  it  shall  be  the  duty  of  the 
local  auuiority  to  deal  wit^  such  case  in  manner  pro-, 
vided  by  the  laat-iSMntioned  Act,  and  the  Acta  amending 
the  same. 


FabtU. 

cmNnNitfiai  7,  This  part  of  this  Act  shall  be  cob- 

siiTIa  viet.       Btrued  aa  one  with  the  Artizans   and 
c  vtn.  Labouren  Dwellings  Aot  (1866),  and  the 

4S  A  4S  Vict       Artizans  and  Labourera  DweUines  Aet 
(1868),  Amendment  Act,  1879,  and  those 
Acts  and  this  part  of  this  Act  may  be  citad  together  aa 
the  Artizana  Dwellings  Acta,  186S  to  1882. 


Pomrtoioaai  g.  (1.)  If  in  any  place  to  which  the 
poi^iua  taooMs  Artizans  and  Labouren  DweUines  Act, 
forop^ng  1868,  applies  the  officer  of  health  finds 
*''*^  *^  that  any  DoUding,  although  not  in  itself 

unfit  for  human  habitation  is  so  situate  that  by  reason 
of  its  proximity  to  or  contact  with  any  other  buildings 
it  causes  one  of  the  foUowing  effects,  that  is  to  say, — 
(1)  it  stops  ventilation,  or  otherwise  makes  or  con- 
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duoos  to  make  auch  other  bnildings  to  be  in  s 

condition  unfit  for  human  habitation ;  or 
(2)  it  prevents  proper  measures  from  beine  carried 

into  effect  for  remedying  the  evils  com^ained  of 

in  respect  of  such  other  Duildines, 
in  any  such  case,  the  officer  of  heahh  shall  make  a 
report  to  the  local  authority  in  irriting  of  the  particulars 
relating  to  such  first  mentioned  building  (in  this  Act 
referred  to  as  "an  obstructive  building"),  stating  that 
in  his  opinion  it  is  expedient  that  the  obstructive  build- 
ing should  be  pulled  dovm,  and  shall  deliver  the  report 
to  the  clerk  of  the  local  authority. 

(2.)  The  local  authority  shall  refer  sneh  repoTt  to  a 
■nrveyor  or  engineer  to  report  thereon,  and  to  report 
as  to  the  cost  of  acquiring  the  lands  on  which  such 
obstructive  building  is  erected  and  of  pulling  down  such 
building. 

■  (3.)  The  local  authority  shall  take  into  consideration 
the  reports  of  the  officer  of  health  and  of  the  surveyor, 
mnd  ii  they  decide  to  adopt  such  reports  shall  cause 
copies  to  be  given  to  the  owner  of  the  lands  on  which 
the  obstructive  building  stands,  with  notice  of  the  time 
and  place  appointed  Dy  the  local  authority  for  the 
consideration  thereof;  and  such  owner  shall  be  at 
liberty  to  attend  and  state  bis  objections,  and  after 
hearing  such  objections  the  local  authority  shall  make 
an  order  in  writing  signed  by  their  clerk  eiUier  allowing 
the  objections  or  mrectlng  that  such  obstructive  build- 
ing shall  be  pulled  down,  and  such  order  shall  be  subject 
to  ap|>eal  in  like  manner  as  an  order  of  the  local 
anthority  under  the  Artizans  and  Labourers  Dwellings 
Act,  1868. 

(4.)  Where  an  order  of  the  loeal  authority  for 
pulling  down  an  obstructive  building  is  made  under 
this  section  and  is  not  appealed  against,  or  if  appealed 
against  is  confirmed,  the  local  authority  sluill  be  deemed 
to  be  authorised  to  purchase  the  lands  on  which  the  ob- 
structive building  is  erected  in  like  manner  as  if  they  had 
been  authorised  by  a  special  Act  to  purchase  the  same ; 
8*9  viot.  '  and  for  the  purpose  of  such  purchase  the 
«■  i^  provisions  of  the  Lands  Clauses  Consoli- 

dation Act,  1845,  and  the  Acts  amending  the  same  with 
reapect  to  the  pnrchase  and  takine  of  lands  otherwise 
than  by  agreement  diall  be  deemed  to  be  incorporated 
in^  this  Act  (subject  nevertheless  to  the  provisions  of 
this  Act),  and  for  the  purpose  of  those  provisions  this 
Act  shafl  be  deemed  to  be  the  special  Act  and  the  local 
authority  to  be  the  promoters  of  the  undertaking,  and 
such  lands  may  be  purchased  at  any  time  within  one 
year  after  the  date  of  the  order,  or  if  it  was  appealed 
against  after  the  date  of  the  confirmation. 

(5.)  The  owner  of  the  lands  may  within  one  month 
after  notice  to  purchase  the  same  is  served  upon  him 
declare  that  he  desires  to  retain  the  site  of  the  obstruc- 
tive building  and  undertake  either  to  pull  down  or  to 
permit  the  local  authority  to  pull  down  the  obstructive 
Dnilding,  and  in  such  case  the  owner  shall  retain  the 
■ite  and  shall  receive  compensation  from  the  local 
authority  for  the  pulling  down  of  the  obstructive 
Iniilding. 

(6.)  The  amount  of  such  compensation,  and  also  the 
amount  of  any  compensation  to  be  |»id  on  the  purchase 
of  any  lands  under  this  section,  shall  in  case  of  difference 
be  settled  by  arbitration  in  manner  provided  by  section 
seven  of  the  Artizans  and  Labourers  Dwellings  Act 
(1868)  Amendment  Act,  1879,  as  amended  by  this  part 
of  this  Act. 

(7.)  Where  the  owner  retains  the  site  or  any  part 
thereof  section  twenty-three  of  the  Artizans  and 
Labourers  Dwellings  Act,  1868,  ahall  apply  to  such 
site. 

(8.)  Where  the  lands  are  purchased  by  the  local 


authority  the  local  authority  shall  pull  down  the 
obstmctive  buildinz  or  such  part  thereof  as  mav  be 
obstructive  within  the  meaning  of  this  section,  and  keep 
as  an  open  space  the  whole  site,  or  such  part  thereof 
as  may  be  required  to  be  kept  open  for  the  purpose  of 
remedying  the  evils  caused  by  such  obstructive  building, 
and  may,  with  the  assent  of  the  confirming  authority 
and  upon  such  terms  as  such  anthority  thinks  ex- 
pedient, permit  such  portion  of  the  site  to  be  sold  as 
IS  not  required  for  the  purpose  of  carr^g  this  section 
into  effect. 

Where  in  the  opinion  of  the  arbitrator  the  demolition 
of  an  obstructive  building  adds  to  the  value  of  sach 
other  buildings  as  are  in  that  behalf  mentioned  in  thia 
section,  the  arbitrator  shall  apportion  so  ranch  of  the 
compensation  to  be  paid  for  the  demolition  of  the 
obstructive  building  as  may  be  equal  to  the  increase  in 
value  of  the  other  buildings  amongst  such  other  build- 
ings respectively,  and  the  amount  apportioned  to  each 
such  other  building  in  respect  of  its  increase  in  value 
by  reason  of  the  demolition  of  such  obstructive 
building  shall  be  deemed  to  be  private  improvement 
expenses  incurred  by  the  local  authority  in  respect  of 
such  building,  and  such  local  authority  may,  for  the 
purpose  of  defraying  such  expenses,  make  and  levy 
improvement  rates  on  the  occupier  of  such  premise* 
88  A  89  vtct  accordingly  ;  and  die  provisions  of  the 
0  66.  Public  Health  Act,    1875,  relating   to 

private  improvement  expeuses  and  to  private  improve- 
ment rates  shall,  so  fai:  as  circumstances  admit,  apply 
accordingly  in  the  same  manner  as  if  such  provistons 
were  incorporated  in  this  Act,  and  the  said  provisions 
shall  be  deemed  to  extend  to  the  city  of  London  and 
to  the  metropolis,  and  in  the  construction  of  the  said 
provisions  as  respects  the  city  of  London  the  Com- 
missioners of  Sewers,  and  as  respects  the  metropolis  the 
Metropolitan  Board  of  Works,  shall  be  deemed  to  be 
the  urban  authority. 

If  any  dispute  arises  between  the  owner  or  occupier 
of  any  building  (to  which  any  amount  may  be  appor- 
tioned in  respect  of  private  improvement  expenses)  and 
the  arbitrator  by  whom  such  apportionment  is  made, 
such  dispute  shall  be  settled  by  two  justices  in  manner 
provided  by  the  Lands  Clauses  Cfonsolidation  Act, 
1845,  in  cases  where  the  compensation  claimed  in 
respect  of  lands  does  not  exceed  fifty  pounds. 

Amandmmtot  9.  Section  seven  of  the  Artizans  and 
49  ^*»  Viet.  Labourers  Dwellings  Act  ( 1868)  Amend- 
&  84.  ment  Act,  1879,  shall  be  construed  as  if 

the  words  '*  and  all  circom^stances  affecting  such  value  " 
were  omitted  therefrom. 

ExnnKi  of  local  J  0.  The  expenses  of  the  local  anthority 
•uthortty.  ^^^^  Uiis  part   of   this  Act   shaU   be 


defrayed  in  like  manner  as  expenses  incurred  in  pur- 
suance of  the  Artizans  and  Labourers  Dwellings  Act 
(1868)  Amendment  Act,  1879. 


ts'^^avSt'^  11.  Whereas  by  section  twdve  of  the 
c.  64. 1.12.  u to  Artizans  and  Labourers  DwelUn^  Act 
enloroemait  (1868)  Amendment  Act,  1879,  it  is  pro- 
Metroi^fltan        ^^^  ^^*' '°  *^^°  ^^^^^  °^  '^  ^""'^  authority 

BoudofWorfcL  within  the  metropolis  declining  orneglect- 
ine  for  the  space  of  three  months  after 
recdving  a  notice  from  the  Metropolitan  Board  of 
Works  requiring  such  local  anthority  to  put  in  force  the 
provisions  of  the  said  Act  in  respect  of  any  premises 
described  in  such  notice,  the  Metropolitan  Board  of 
Works  shall  have  the  powers  therdn  mentioned,  and 
it  is  expedient  to  amend  the  said  section :  Be  it  therefore 
enacted  as  follows : 

Where  an  offioer  of  health  in  pntsoance  of  the 
Artizans  and  Labourers  Dwellings  Act,  1868,  has 
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reported  any  premisea  as  unfit  for  human  habitation,  or 
in  purroance  of  this  part  of  thie  Act  haa  reported  tiiat 
the  pulling  down  of  any  obstructive  building  would  be 
expedient  the  board  of  guardians  in  whose  union  or 

Earish,  or  the  owner  of  any  property  in  the  neighbour- 
ood  of  which  such  premises  or  buildings  are  situate, 
may  complain  to  the  Metropolitan  Board  of  Works 
that  the  local  authority  have  uiled  to  put  in  force  the 
proTisions  of  the  said  Acts  in  respect  of  such  premises 
or  building,  and  the  Metropolitan  Board  or  Works 
may,  if  they  think  -it  expedient  so  to  do,  thereopon 
proceed  under  section  twelve  of  the  Artisans  and 
Labourers  Dwellings  Act  (1866)  Amendment  Act, 
1879,  and  that  section  shall  apply  as  if  it  were  enacted 
in  this  part  of  this  Act  and  in  terms  made  applicable  to 
the  duties  of  local  authoirities  under  this  part  of  this 
Act 


SCHEDULE. 

Aianmiatn  or  Bohsdulh  to  88  &  89  Vior.  c.  86. 

.  (1.)  In  lieu  of  actides  eight  to  thirteen  (both  inolusive) 
of  the  schedule  to  the  Artizans  and  Laboarets  Dwellings 
Improvement  Act,  1876,  the  following  artiolea  shall  be 
mbatitnted ;  that  is  to  say, 

P.rocttdingi  on  Arjntratioit, 
(a.)  Before  any  arbitrator  enters  npon  any  Inqniiy  be 
shall,  in  the  presence  of  a  justice  of  the  peace, 
make  and  snbapribe  the  following  declaration ; 
(bat  is  to  say, 
'lA.B.io  solemnly  and  sinoerely  deolare,  that  I  will 
'  faithfully  and  honestly,  and  to  the  best  of  my  skill  and 
'  ability,  bear  and  detenaine  the  matters  referrad  to  me 
'  under  the  provisions  of  the  Artizans  and  Labonrars 
'  DwelUngB  mptovement  Act,  1875. 

'A.B. 
'  Made  and  subscribed  in  the  presence  of  .' 

And  such  declaration  shall  be  annexed  to  the  awud 
when  made ;  and  if  any  abitrator,  having  made  snob 
declaration,  wilfully  act  oontraty  thereto,  he  shall  be 
gnilty  of  a  misdemeanor. 

(i.)  Aa  soon  as  an  arbitrator  has  been  appointed  aa 

aforesaid,  the   confirming  authority  shall  deliver 

to  him  the  maps  and  schednles  deposited  at  their 

office,  and  the  local  authority  shall  publish  onoe 

in  each  of  three  saooessive  weeks  the  following 

particulars  :— 

(1.)  The  appointment  of  the  arbitrator ;  and 

(2.)  The  deposit  at  the  office  of  the  local  authority 

of  the  copies  of  SDch  maps  and  schedules  aa 

aforesaid,  with  a  description  of  the  situation 

of  Buoh  office,  and  a  statement  of  the  time  at 

whiob  anoh  copieB  may  be  inspected  by  any 

person  desirous  of  inspeeting  the  same. 

(c.)  In  every  case  in  which  compensation  is  payable 

under  the  Artizans  and  Labourers  Dwellinga  Im> 

provement  Act,  187S,  by  the  looal  authority  to  any 

claimant,  and  which  compensation  has  not  hetn 

made  the  subject  of  agreement  (in  this  Act  referred 

to  as  "  a  disputed  caae "),   tne  arbitrator  shall 

ascertain  in  such  manner  as  be  thinks  most  con- 

Tenient  the  amount  of  compensation  demanded  by 

the  claimant,  and'  the   amount  which  the  looal 

authority  may  be  willing  to  pay ;  and  after  hearing 

all  snob  parties  interested  in  each  disputed  case  as 

may  appear  betox*  him  at  a  time  and  place  of 

wbiob  notioe   baa  been    given    as   in   this   Act 

mentioned,   be  shall  proceed  to   decide  on  the 

•monnt  of  compensation  to  whieh  he  may  considei 

the  olaimaBt  to  be  entitled  in  each  case. 

(dL)  The  arbitrator  shall  from  time  to  time  give 

notioe  to  the  claimants  in  disputed  oases  by  causing 

anob  notice  to  be  published  or  otherwise  in  suon 

manner  as  he  thinks  advisable,  of  a  time  and  place 

at  wbiob  the  difference  between  the  claimants  and 

the  local  antbority  In  disputed  oaaea  as  to  the 


amount  of  compensation  to  be  paid  will  be  decided 
by  the  arbitrator. 

(«.)  After  the  arbitrator  has  arrived  at  a  decision  on 
all  the  disputed  cases  brenght  before  him  be  shall 
make  an  award  under  his  hand  and  seal,  and  such 
award  shall  be  final,  and  be  binding  and  oonolnsive 
(subject  to  the  provisions  concerning  an  appeal 
herein-after  contained)  upon  all  persons  whomso- 
ever, and  no  such  award  shall  be  set  aside  for 
irregularity  in  matter  of  form. 

(/.)  Such  award  as  aforesaid  shall  be  deposited  at 
the  office  of  the  confirming  authority,  and  a  copy 
thereof  shall  be  deposited  at  the  office  of  the  loml 
authority,  and  the  looal  authority  shall  thereupoa 
pnbliah  onoe  in  each  of  tiiree  sncoessive  weeks 
notioe  of  the  deposit  having  been  made  at  the 
office  of  the  looal  authority  of  a  copy  of  the  award, 
and  a  farther  notice  requiring  all  persons  olaiming 
to  have  any  right  to  or  interest  in  the  lands  (the 

.  oompensation  to  be  paid  in  respeot  of  which  is 
ascertained  by  such  award)  to  deliver  to  the  local 
authority  on  or  before  a  day  to  be  named  in  such 
notioe  (such  day  not  being  earlier  than  twanty-ona 
days  from  the  date  of  the  last  pnblicatioB  d  the 
notioe),  a  short  statement  in  writing  of  the  nature 
of  saoh  claim,  and  a  short  abstract  of  the  title  on 
which  the  same,  is  founded;  and  such  statement 
and  abstract  shall  be  paid  for  by  the  looal  aothority. 
Buoh  abstract  of  title,  in  the  case  of  a  person 
claiming  a  fee  simple  interest  in  the  land,  shall 
commence  twenty  years  previous  to  the  date  of  the 
daim,  except  there  has  been  an  absolute  conveyanoe 
on  sale  within  twenty  years,  and  more  than  tea 
yearn,  previous  to  the  claim  when  the  abstract  shall 
commence  with  such  conveyanoe. 

{g.)  Any  person  or  looal  authority  dissatisfied  witb 
the  amount  of  compensation  awarded  may,  where 
such  amount  exceeds  one  thousand  pounds,  but 
not  otherwise,  appeal  in  manner  provided  by  article 
twenty-six  of  the  schedule  to  the  Artizans  and 
Labourers  DwellingB  Improvement  Act,  1876,  and 
that  article  shall  be  construed  as  if  one  thousand 
pounds  were  therein  substituted  lor  five  hundred 
pounds. 

(h.)  The  costs,  charges,  and  expenses  payable  by  the 
local  authority  under  article  twenty-eight  of  the 
schedule  to  the  Artizans  and  Labourers  Dwellings 
Improvement  Aot^  1876,  shall  not  be  payable  unm 
the  amount  baa  bean  certified  by  ti»  oonflrming 
authority. 

(i.)  Notwithataading  anything  contained  in  article 
twenty-nine  of  the  said  sohedld%  the  arbitrator 
shall  not  be  required  to  certify  the  amount  of  oosts 
incurred  by  any  party  in  relation  to  the  arbitration 
.  in  any  caae  where  he  consideta  that  such  costs  are 
not  properly  payable  by  the  local  antbority. 

Cap.  LV. 
Aa  Act  to  amend  the  Law  with  respect  to  the 
Charges  on  and  Payments  to  the  Mercantile 
Marine  Fund,  and  to  expenses  of  Prosecutions 
for  Offences  committed  at  Sea. 

[18M  Augwt  1882.] 

Cap.  LVI. 
An  Act  to  facilitate  and  regulate  the  supply  of 
Electricity  for  Lighting  and  other  purposes  in 
Great  Britain  and  Ireland. 

llBth  August  1882.] 

Cap.  LVn, 
An  Act  to  amend  the  law  relating  to  Costs  and 
Salaries  in  County  Courts. 

[18<ft  AuguH  1882.] 
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PUBLIC  GENERAL  STATUTES, 


[Thb  Irish 


Cap,  LVIIL 

An  Act  to  amend  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876 ;  and  for  other 
purposes.  [ISth  August  1882.] 

Cab.  X,!^ 

An  Act  to  reorganise  the  Educational  Endowments 
of  Scotland.  [IStA  August  1882.] 

Cap.  LX. 

An  Act  to  amend  and  extend  the  provisions  of  the 
Land  Law  (Ireland)  Act,  1881,  relating  to 
Labourers  Cottages  and  Allotments. 

[18<A  August  1882.] 

WHEREAS  it  i*  expedient  to  amend  and  extend  the 
MAMViot.  provisions  relating  to  labourers  cottages 
e.M.  and  aUotments  of  the  Land  Law  (Ire- 

Und)  Act,  1881 : 

Be  it  enacted,  &e.,    ..... 
■horttttto  ].  This  Act  may  be  cited  for  all  pur- 

poses as  the  Laboipers  Cottages  and  Allotments  (Jier 
land)  Act,  1882. 
interpreution        2.  Lt  thu  Act  the  expression  "the 

*~"~  principal  Act"  means   &e  Land   Law 

(Irelaod)  Act,  IS8I,  and  the  several  words  ondexpres- 
nons  to  which  meanings  are  assigned  hy  that  Act  shall 
have  the  same  respective  tneanings  in  this  Act  anless 
there  be  something  in  the  context  repugnant  theneto 

J"™*"^*"*  3.  Where  under  section  eight  of  the 
wbera  agree-  prinoipi^  Act  t^e  landlord  and  tenant  of 
mnit  and  do-'  any  holding  have  agreed  and  declared, 
tlS^S  ^  or  shall  agree  and  declare,  by  writing 
hoidinc  la  Sled,  under  their^jiapds,  what  is  the  fair  rent 
cwd"*""  to  th  of  the  holdio^V  and  such  agreement  and 
^oooauaodatimi  declaration  h^  been  or  slpall  be  ^led  in 
of  thaimboarcn  court,  the  Land  Commission  may  at  any 
•ngo^onthe  ^^^^^  irithin  six  months  from  the  passing 
of  this  Act,  or 'within  twelve  months  from 
the  date  of  the  filing  of  such  declaration  and  agree- 
ment, whichever  shall  last  happen,  order  the  tenant  qf 
such  holding  for  th«  aocomn^odation  of  the  labourepf 
employed  thereon  to  improve  any  existing  cottage  or 
eottages,  or  build  any  new  cottage  or  cottages,  or  assign 
to  any  such  cottage  an  allotment  not  exceeding  half 
an  acre,  and  may  by  such  order  fix  the  terms  as  to  vent 
and  otherwise  on  which  such  accommodation  is  to  be 
provided,  and  any  snch  order  may  be  made  on  the 
application  of  the  landlord,  or  of  the  tenant  of  the 
holding,  or  of  any  iaboqrer  bonft  fide  employed  ud 
required  for  the  cultivation  thereof. 

»"»Jg*"  ««'  4.  'Where  an  order  shall  be  made  qnder 
er£n*°*  ^^  Act,  or  has  been  mitde  or  is  made 
under  section  nineteen  of  the  principal 
Act,  for  providing  accommodation  for  the  labourers  em- 
ployed on  any  holding^,  and  suoh  order  has  not  been 
complied  with  within  six  months  from  the  date  of  such 
order,  or  six  months  from  the  passing  of  this  Act,  which- 
ever shall  last  happen,  the  penon  failing  to  comply  with 
such  order  shall  ne  liable  thenceforth  to  a  penslty  of 
one  ponnd  for  every  week  during  which  sucn  order  is 
not  complied  with,  and  such  penalty  shall  be  recover- 
able in  a  summary  manner  b^ore  two  or  more  justices 
M  a  IS  VM.  in  petty  sessions  in  manner  provided  by 
»■**•  the  Petty  Sessions  (Ireland)  Act,  1851, 

upon  the  complaint  of  any  labourer  employed  on  the 
holding,  and  m  whose  favour  such  order  has  been  or 


shall  have  been  made,  and  the  justices  shall  award  sadi 
penalty  to  tlie  guardians  of  the  poor  of  the  union 
withm  which  the  holding  is  situate  to  be  applied  in  aid 
of  the  poor  rate  of  sudi  union. 

Po^»«oi*«><«  5.  Any  person  who  has  incnired  any 
ndimfawm*"  penalty  under  the  provisions  of  this  Act 
panaldai.  may  apply  to  the  Land  Commission  for 

relief  from  the  same,  and  the  Land  Commission  may 
relieve  hun  from  the  whole  or  part  of  such  penalty  on 
such  terms  as  to  compliance  with  the  order  and  as  to 
costs  or  otherwise  as  the  Land  Commission  thinks  fit, 
and  such  relief  may  be  granted  notwithstanding  that 
an  order  has  been  made  at  petty  sesdon  for  the  pay- 
ment of  the  penalty. 

Contrnoiiaa  ot  a  This  Act  and  the  prindpal  Act 
^°^  shall  be  read  together  and  oonsbrued  aa 

one  Act. 


Cap.LXL 

\a  Act  to  codify  the  law  relating  to  BiDs  of 
Ezohange,  Cheques,  and  Promissory  Notes. 

[18(A  August,  1882.} 
Ee  it  enactedi  Ao.,    ..... 
Pabv  L 
PKBCinaHABT. 
Short  uua.  I .  This  Act  may  be  dted  as  the  Bills  of 

Exchange  Act,  1882. 

intwrgniMion  8.  In  this  Aot,  mdess  the  context 
oitama.  otherwise  requires, — 

''Acceptance"  means  an  acceptance  completed  by 
delivery  or  notification. 

'^Action"  includes  counter  claim  and  set  off. 

»  Banker "  includes  a  body  of  persons  whether  in- 
corporated or  not  who  carry  on  the  bnaness  oi 
banking. 

"Bankrupt  includes  any  person  whose  estate  Is 
vested  in  a  trustee  or  assignee  under  the  law  (at 
the  time  being  in  force  rebting  to  bankruptinr. 

"  Bearer"  means  the  person  in  possession  of  a  Dill  ot 
note  which  is  payable  to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means 

Jiromissory  note, 
tvery "  means  transfer  of  possession,  actual  or 

constructive,  from  one  person  to  another. 
^  Hplder "  means  the  payee  or  indorsee  of  a  bill  or 

note  who  is  in  possession  of  it,  or  the  bearer 

thereof. 
"Indorsement"  means  an  indorsement  completed  by 

delivery. 
"Issue"  means  the  first  deUvery  of  a  bill  or  note, 

complete  in  form  to  a  penwn  who  takes  it  as  a 

holder. 
"Person"  includes  a  body  of  persons  whether  in- 
corporated or  not. 
"  Yaine    means  valuable  consideration. 
"  Written"  includes  printed,  and  "  writing"  indudea 

print 

PabtIL 
Bills  of  Exchakob. 
Form  and  iHterpretatum. 
Bniof  nakiagv      J.  ^1.)  A  bill  of  Exchange  is  an  «b- 
^^**'  conditional  order  in  writing,  addressed  by 

one  person  to  another,  signed  bv  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay 
on  demand  or  at  a  fixed  or  determinable  future  time  a 
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snm  certain  in  money  to  or  to  the  order  of  a  specified 
person,  or  to  bearer. 

(2.)  An  instrument  which  does  not  comply  ■with  these  _ 
conditions,  or  which  orders  any  act  to  be  done  in  addi- 
tion to  the  payment  of  money,  is  not  a  bill  of  exchange. 

(3.)  An  order  to  pay  out  of  a  particular  fund  is  not 
unconditional  within  the  meaning  of  this  section ;  but 
an  unqualified  order  to  pay,  coupled  with  (a)  an  indi- 
cation of  a  particular  fund  out  of  which  U^  drawee  is 
to  re-imburse  himself  or  a  particular  account  to  be 
debited  with  the  amount,  or  (b)  a  statement  of  the 
transaction  which  gives  rise  to  ttie  bill,  is  unoondltiona). 

(4.)  A  bill  is  not  invalid  by  reason— • 

(a.)  That  it  is  not  dated ; 

(ft  )  That  it  does  not  specify  the  value  given,  or  that 
any  value  has  been  given  therefor ; 

(c.)  Tliftt  it  does  not  specify  the  place  where  it  is 
drawn  or  the  place  where  it  is  payable. 

Intend  md  4.  (1.)  An  inland  bill  is  a  biU  which 

foreign  blUa         j^  ^^  ^^^  ^^^  f^^  ^f  jj  p„^rts  to  be  (a) 

both  drawn  and  payable  within  the  British  Islands,  or 
(b)  drawn  within  the  British  Islands  upon  some  person 
reudent  therein.    Any  other  bill  is  a  foreign  bill. 

For  the  purposes  of  this  Act  "  British  Islands"  mean 
any  part  of  the  United  Elincdom  of  Great  Britun  and 
Ireland,  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  and  the  islands  adjacent  to  any  of  thein 
being  part  of  the  dominions  of  Her  Majesty. 

(2.)  Unless  the  contrary  appear  on  the  face  of  the 
bill  the  holder  may  treat  it  as  an  inland  bill. 
Effect  where  5.  (1.)  A  bill  may  be  drawn  payable 

to"tSr.^^"  to.  or  to  the  order  of,  t^e  drawer  j  of  it 


may  be  drawn  payable  to,  ov  to  die  ovdeF 
of,  the  drawee. 
(2.)  Where  in  a  bill  drawer  and  drawee  are  the  same 
person,  or  where  the  drawee  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract,  the  nolder  may 
treat  the  instrument,  at  his  option,  eitjier  as  a  bill  of 
exchange  or  as  a  promissory  note. 
Addrento  6.  (I.)  The  drawee  must  be  named  or 

^"'^  otherwise  indicated  in  a  bill  with  reason- 

able certainty. 

'  (2.)  A  bill  may  be  addressed  to  two  or  more  drawees 
whether  they  are  partners  or  not,  but  an  order  ad- 
dressed to  two  drawees  in  the  alteniative  or  to  two  or 
more  drawees  in  succession  is  not  a  bill  of  exchange, 
O"*^"*!  7.  (1.)  Where  a  bill  is  not  payable  to 

pwefc******      bearer,  the  payee  must    be  named  or 
otherwise  indicated  therein  with  reason-i 
able  certainty. 

(2.)  A  bill  may  be  made  payable  to  two  or  more 
payees  jointly  or  t  may  be  made  payable  in  the  alter- 
native to  one  01  two,  or  one  or  gome  of  several  payees. 
A  bill  may  also  ob  mode  payable  to  the  holder  of  an 
office  for  the  time  oeing. 

'  (3.)  Where  the  payee  is  a  fictitious  or  non-ezisting 
person  die  bill  may  be  treated  as  payable  to  bearer. 
WhatbaisMe         8.  (1.)  When  a  bill   contains  words 
negotiitaie.  prohibiting  transfer,  or  indicating  an  in- 

tuition that  it  should  not  be  transferable,  it  is  valid  as 
between  the  parties  thereto,  but  is  not  negotiable. 

(2.)  A  negotiable  bill  may  be  payable  either  to  order 
or  to  bearer. 

(3.)  A  bill  is  payable  to  bearer  which  is  expressed  to 
be  so  payable,  or  on  which  the  only  or  last  indorsement 
is  an  indorsement  in  blank. 

(4.)  A  bill  is  payable  to  order  which  is  expressed  to 
lie  so  payable,  or  which  is  expressed  to  be  payable  to  a 
particular  person,  and  does  not  contain  words  pro- 
lubiting  transfer  or  indicating  an  intention  that  it 
should  not  be  transferable. 


(5.)  Where  a  bill,  dther  originally  or  by  indorse- 
ment, is  expressed  ~  to  be  payable  to  the  order  of  a 
specified  person,  and  not  to  nim  or  his  order,  it  is  never- 
tneless  payable  to  him  or  his  order  at  his  option. 
Bum  pajaUa  9.  (1.)  The  sum  payable  by  a  bill  is  a 

sum  certain  within  the  meaning  of  this  Act,  although 
it  is  reqnired  to  be  paid — 

So.)  With  interest. 
b.)  By  stated  instalments. 

(c.)  By  stated  instalments,  with  a  provision  that  upon 
de&ult  in  payment  of  any  instalment  the  whole 
shall  become  due. 
(d.)  According  to  an  indicated  rate  of  exchan^  or 
according  to  a  rate  of  exchange  to  be  ascertained 
as  directed  by  the  bill. 
(2.)  Where  the  sum  payable  is  expressed  in  words 
and  'also  in  figures,  and  there  is  a  discrepancy  between 
the  two,  the  sum  denoted  by  the  words  is  the  amount 
payable. 

(a.)  Where  a  bill  is  expressed  to  be  payable  with 
interest,  unless  the  instrument  otherwise  provides,  in- 
terest runs  from  the  date  of  the  bill,  and  if  the  bill  is 
undated  firgm  the  issue  thereof. 

fliii  p>7*bie  on        1 0.(1 .)  A  bill  is  payable  on  demand — 
demud.  ^^y  Which  is  expressed  to  be  payable 

on  demand,  or  at  sight,  or  on  presentation ;  or 
(6.)  In  which  no  time  for  payment  is  expressed. 
(2.)  Where  a  bill  is  accepted  or  indorsed  when  it  is 
overdue,  it  shall,  as  regards  the  acceptor  who  so  acoepts, 
or  any  indorser  who  so  indorses  it,  be  4@d>Bd  a  bill 
[>ayable  on  demand. 

BQipaTibieata      ]].  A  bill  IS  payable  at  a  determinable 
future  time.         f^ture  time  within  the  meaning  of  this 
Act  which  is  exprrased  to  be  payable — 
(1.)  At  a  fixed  period  after  date  or  sight. 
(2,)  On  or  at  a  fixed  period  after  the  occurrence  of 
a  specified  event  which  is  certain  to  happen, 
though  the  time  of  happeniug  may  be  uncertain. 
An  instrument  expressed  to  he  payable  on  a  con- 
tingency b  not  a  bill,  and  the  happening  of  the  event 
does  not  cure  the  defect. 

ominionqfdnte  12.  Where  a  bjU  expTMSsed  to  be  pay- 
i^lwabie  ^yg  ^j  ^  ^^  pgriod  after  date  13  issued 
undated,  or  where  the  acceptance  of  a 
bill  payable  at  a  fixed  period  after  sight  is  undated,' 
■any  Mder  may  insert  therein  the  true  date  of  issue  or 
acceptance,  and  the  bill  shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and 
by  mistake  inserts  a  wrong  date,  and  (2)  in  every  caBe 
where  a  wrong  date  is  inserted,  if  the  bill  subsequently 
comes  into  the  hands  of  a  holder  in  due  course  the  bill 
shall  not  be  avoided  tl^ereb^r,  but  shall  operate  and  be 
payable  as  if  the  date  so  inserted  bad  been  the  true 
date. 

Ante-datfnguid  ij.  (1.)  Where  a  hill  or  an  acceptance 
'"*■**'*'"*•  or  any  indorsement  on  a  bill  is  dated,  the 
date  shall,  unless  the  contrary  be  proved,  be  deemed  to 
be  the  true  date  of  the  drawing,  acceptance,  or  indorse- 
ment, as  the  case  may  be.  .  . 
(2.)  A  bill  is  not  invalid  by  reason  only  that  it  is 
ante-dated  or  post-dated,  or  that  it  bears  date  on  a 
Sunday. 

Compnution  of  14,  Where  a  bill  is  not  payable  on. 
timeofioTment.  ^g^^nd  the  day  on  which  it  falls  due  ia 
determined  as  follows : 

(1.)  Three  days,  called  days  of  grace,  are,  in  every, 
case  where  the  bill  itself  does  not  otherwise  pro- 
vide, added  to  the  time  of  payment  as  fixed  by  the 
bill,  and  the  bill  is  due  and  payable  on  the  last 
day  of  grace:  Provided  that—  , 
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(a.)  When  the  last  day  of  grace  falls  on  Sunday, 
Christmas  Day,  Grood  Friday,  or  a  day  ap- 
pointed by  Royal  proclamation  as  a  public 
fast  or  thanksgiviDg  day,  the  bill  is,  except 
in  die  case  hereinafter  provided  for,  due  and 
payable  on  the  preceding  business  day ; 
(h.)  When  Ute  last  day  of  grace  is  a  bank 
holiday  (other  than  Christmas  Day  or  GrOod 
M  A  u  Vkst  fViday)  under  the  Bank  Holidays  Act, 

<>•  17-  °     1871,  and  Acts  amending  or  extending 

it,  or  irhen  the  last  day  of  grace  is  a  Sunday 
and  the  second  day  of  grace  i<  a  Bank  Holiday, 
the  bill  is  due  and  payable  on  the  succeeding 
business  day. 
(2.)  Where  a  bill  is  payable  at  a  fixed  period  afler 
date,  after  sight,  or  after  the  happening  of  a 
specified  event,  the  time  of  payment  is  determined 
by  excluding  the  day  from  which  the  time  is  to 
begin  to  run  and  by  including  the  day  of  payment. 
(3.)  Where  a  bill  is  payable  at  a  fixed  period  after 
tight  the  time  begins  to  run  from  the  date  of  the 
acceptanoe  if  the  bill  be  accepted,  and  fi-om  the 
date  of  noting  or  protest  if  the  bill  be  noted  or 
protested  for  nonracceptance,  or  for  non-delivery. 
(4.)  The  term  "  month  "ma  bill  means  calendiir 
month. 
Cue  of  need.         1 5.  The  drawer  of  a  bill  an4  V^  indorser 
may  insert  th«-ein  the  name  of  a  person  tf>  ^whom  the 
holder  may  resort  in  case  of  need,  that  is  ;tp,say,  in  case 
the  bill  is  disbonouned  by  noni-acceptance  or  non-pay- 
ment.   Such  person  is  called  the  referee  ii^case  of  need. 
It  is  in  the  option  of  the  holder  to  re^rt  to  the  referee 
in  case  of  need  or  not  as  he  may  think  ^L 
pption^.tipu-        J  6.  The  drawer  of  a  bill,  and  any  in- 

Utlon*  by  dnnrer  .  •       _i    ^i.       • 

orindoner.      .  dorser,   may  insert   therem   an  express 
stipulation — 
(1.)  Negativing  or  limiting  his  own  liability  to  the 

holder : 
(2.)  Waiving  as  reg^ds  himself  some  or  all  of  die 
holder's  dutios,. 

•oMpianee.         ngnifi^iqn  hy  the  drajriae  of  his  assent 
to  the  di^er  of  the  draw.er. 
(2.)  An  acceptance  is  i.n  valid  unless  it  jBomplIes  with 
the  following  conditions, '  namely :  ' 
(a.)  It  must  be  written  on  the  bill  and  be  signed  by 
the  drawee.    The  mere  signature  of  the  drawee 
without  additional  words  is  sufficient. 
(6.)  It  must  not  ei^pree^  that  the  drawee  ;rill  perform 
his  promise  by  any  otheir  means  thaQ  the  payment 
of  money. 
T*™ '<»■  18.  A  bill  may  be  accepted. 

""^P*"^-  (1.)  Before  it  has  been  sigqed  by  the 

drawer,  or  while  otherwise  incomplete : 
(2.)  When  it  i*  overdue,  or  after  it  has  been  dis- 
honoured by  a  previous  refusal  to  accept,  or  by 
non-payment : 
(3.)  When  a  bill  payable  after  sight  is  dishonoured 
by  non-acceptance,  and  the  drawee  subsequently 
accepts  it,  the  holder  in  the  absence  of  any 
different  agreement,  is  entitled  to  have  the  bill 
accepted  as  of  the  date  of  first  presentment  to 
the  drawee  for  acceptance. 

ggg^*"*  19.  (1.)  An  acceptance  is  either  (a) 

S^i^gpbiaeM.        general  or  (6)  qualified. 

(2.)'  A  gemeral  accept&noe  assents  with- 
out qualification  to  the  order  of  the  drawer.    A  quali- 
fied acceptance  in  ezpreas  terms  varies  Uie  effect  of 
the  bill  as  drawn. 
In  particular  an  accqitanoe  is  qualified  which  is— 
(a.)  conditional,  that  is  to  say,  which  makes  payment 


by  the  acceptor  dependent  on  the  fulfilment  of 
a  condition  therein  stated : 
(6.)  partial,  that  is  to  say,  an  acceptance  to  pay  part 
only  of  the  amount  for  which  the  bill  is  dnwn : 
(c.)  local,  that  is  to  say,  an  acceptance  to  pay  only 

at  a  particular  specified  place : 
An  acceptance  to  pay  at  a  particular  place  is  a  general 
acceptance,  unless  it  expressly  states  that  the  bill 
is  to  be  paid  there  only  and  not  elsewhere : 
(d)  qnalified  as  to  time: 

(e.)  tne  acceptance  of  some  one  or  more  of  the 
drawees,  but  not  of  alL 
^iort«lii»tni-  20.  (I.)  Where  a  simple  rignature  on 
a  blank  stamped  paper  b  delivered  hv 
the  signer  in  order  that  it  may  be  converted  into  a  bill, 
it  operates  as  a  primft  facie  authority  to  fill  it  up  as  * 
complete  bill  for  any  amount  the  stamp  will  cover, 
using  the  signature  for  that  of  the  drawer,  or  the 
acceptor,  or  an  indorser ;  and,  in  like  manner,  when  a 
bill  IS  wanting  in  any  material  particular,  the  person  in 
possession  of  it  has  a  prima  fade  authority  to  fill  up 
the  omission  in  any  way  he  thinks  fit. 

(2.)  In  order  that  any  such  instrument  when  com- 

Eleted  may  be  enforceable  against  anv  person  who 
ecame  a  party  thereto  prior  to  its  completion,  it  must 
be  filled  np  within  a  reasonable  time,  and  strictly  in 
accordance  with  the  authority  given.  Reasonable  time 
for  this  purpose  is  a  question  of  fact. 

Provided  that  if  any  snch  instrument  after  completion 
is  negotiated  to  a  bolder  in  due  course  it  shall  be  valid 
and  effectual  for  all  purposes  in  his  hands,  and  he  may 
enforce  it  as  if  it  had  been  filled  up  within  a  reasonable 
time  and  strictly  in  accordance  with  the  authority  ^vea. 
DeUTeiy.  2 1 .  ( 1 .)  Every  contract  on  a  bill,  whether 

it  be  the  diswei's,  the  acceptor's,  or  an  indoraer,  is 
incomplete  and  revocable,  until  delivery  of  the  instru- 
ment in  order  to  give  effect  thereta 

Provided  that  where  an  acceptance  is  written  on  a 
bill,  and  the  drawee  gives  notice  to  or  according  to  the 
directions  of  the  person  entitled  to  the  bill  that  he  has 
accepted  it,  the  acceptance  then  becomes  complete  and 
irrevocable. 

(2.)  As  between  immediate  parties,  and  as  regards  a 
remote  party  other  than  a  holder  in  due  ooorae,  the 
delivery— 

(a.)  in  order  to  be  effectual  must  be  made  ather  by 
or  under  the  authority  of  the  party  drawing, 
acoeptine,  or  indorsing,  as  the  case  may  be : 

(6.)  may  be  shown  to  have  been  conditional  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  bilL 

But  if  the  bill  be  in  the  bands  of  a  holder  in  doe 
course  a  valid  delivery  of  the  bill  by  all  parties  prior  to 
him  so  as  to  make  Uiem  liable  to  him  is  conclusively 
presumed. 

(3.)  Where  a  bill  is  no  longer  in  the  possession  of  a 
party  who  has  mgned  it  as  drawer,  acceptor,  or  indorser, 
a  valid  and  unconditional  delivery  by  him  is  presumed 
until  the  contrary  is  proved. 

Capacity  and  Authority  of  Parties. 
Caia^trof  22.  (1.)  Capacity  to  incur  liability  aa 

*"  a  party  to  a  bill  is  co-extennve  with 

capacity  to  contract 

Provided  that  nothins  in  this  section  shall  enable  a 
corporation  to  make  itsen  liable  as  drawer,  acceptor,  or 
indorser  of  a  Inll  unless  it  is  competent  to  it  so  to  do 
under  the  law  for  the  time  h&ag  in  force  relating  to 
corporations. 

(2.)  Where  a  bill  is  drawn  or  indorsed  by  an  infant, 
minor,  or  corporation  having  no  capadty  or  power  to 
incur  liability  on  a  bill,  the  drawing  or  indorsement 
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entitles  the  holder  to  receive  payment  of  the  bill,  and  to 
enforce  it  against  any  other  party  thereto. 

^jg"^"*  23.  No  person  is  liable  as  drawer,  in- 

uiju^tf.  dorser,  or  acceptor  of  a  bill  who  has  not 

signed  it  as  such  :  Provided  that 

(1.)  Where  a  person  signs  a  bill  in  a  trade  or  assumed 

name,  he  is  liable  thereon  as  if  he  had  signed  it 

in  his  own  name: 

(2.)  The  signature  of  the  name  of  a  firm  is  eqvuvalent 

to  the  signature  by  the  person  so  signing  of  the 

names  of  all  persons  liable  as  partners  in  that  firm. 

24.  Subject  to  the  provisions  of  this 
Act,  where  a  signature  on  a  bill  is  forged 
or  placed  thereon  without  the  authority 
of  the  person  whose  signature  it  purports  to  be,  the 
forged  or  unauthorised  signature  is  wholly  inoperative, 
and  no  right  to  retain  the  bill  or  to  give  a  £scharge 
therefor  or  to  enforce  payment  thereof  against  any 
party  thereto  can  be  acquired  through  or  under  that 
signature,  unless  the  party  Munst  whom  it  is  sought  to 
retain  or  enforce  payment  of  the  bill  is  precluded  from 
setting  up  the  forgery  or  want  of  authonty. 

Provided  that  nothing  in  this  section  shall  affect  the 
ratification  of  an  unauthorised  signature  not  amounting 
to  a  forgery. 

Pnomtton  '  25.  A  signature  by  procuration  operates 
^"'"''^  as  notice  that  the  agent  has  but  a  limited 

audiority  to  sign,  and  the  principal  is  only  bound  by 
such  signature  if  the  agent  in  so  sijgning  was  acting 
within  the  actual  limits  of  his  authonty. 

Fanoniigiiing  26.  (I.)  Where  a  person  signs  a  bill 
npramwin  '^^  drawer,  indorser,  or  acceptor,  and 
<a4»eitj.  adds  words  to  his  signature,  mdicating 

that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a 
representative  character,  he  is  not  personally  liable 
thereon;  but  the  mere  addition  to  his  signature  of 
words  describing  him  as  an  agent,  or  as  filling  a  repre- 
sentative character,  does  not  exempt  him  firom  personal 
liability. 

(2.)  In  determining  whether  a  signature  on  a  bill  is 
that  of  the  prindpal  or  that  of  the  agent  by  whose 
hand  it  is  written,  the  construction  most  favourable  to 
the  validity  of  the  instrument  shall  be  adopted. 

The  Contiderationfor  a  BUL 

v«iMMd hoJ<tor     27.  (1.)  Valuable  consideration  for  a 
™»-  |,yi  nijy  ^  constituted  by, — 

(a.)  Any  consideration  sufficient  to  support  a  simple 

contract ; 
(b.)  An  antecedent  debt  or  liability.    Such  a  debt  or 
liabilitv  is  deemed  valuable  consideration  whether 
the  bill  is  payable  on  demand  or  at  a  future  time. 
(2.)  Where  vune  has  at  any  time  been  given  for  a 

bill  the  holder  is  deemed  to  be  a  holder  for  value  as 

n^rds  the  acceptor  and  all  parties  to  the  bill  who 

became  parties  prior  to  such  time. 

(S.)  Where  the  holder  of  a  bill  has  a  lien  on  it, 

arising  either  from  contract  or  by  implication  of  law, 

he  is  deemed  to  be  a  holder  for  value  to  the  extent  of 

the  ram  for  which  he  has  a  lien. 


28.  (1.)  An  accommodation  part^  to 
biuoriwtr.  ^  Y^  ig  f^  person  who  has  signed  a  bill  as 
drawer,  acceptor,  or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his  name  to 
some  other  person. 

(2.)  An  accommodation  party  is  liable  on  the  bill  to 
a  holder  for  value ;  and  it  is  immaterial  whether,  wh^n 
rach  bolder  took  the  bill,  he  knew  such  party  to  be  an 
aooommodation  party  or  not. 


Holder  in  due 
oonxie. 


29.  (I.)  A  holder  in  due  course  is  a 
holder  who  has  taken  a  bill,  complete 
and  regrular  on  tiie  face  of  it,  under  the  following  con- 
ditions; namely, 
(a.)  That  he  became  the  holder  of  it  before  it  was 
overdue,  and  without  notice  that  it  had  been  pre- 
viously dishonoured,  if  such  was  the  fact : 
(i.)  That  he  took  the  bill  in  good  faith  and  for 
value,  and  that  at  the  time  the  bill  was  negotiated 
to  him  he  had  no  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it. 
(2.)  In  particular  the  title  of  a  person  who  nego- 
tiates a  bill  is  defective  within  tit6  meaning  of  this  Act 
when  he  obtained  the  bill,  or  the  acceptance  thereof, 
by  fraud,  duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  ill^al  consideration,  or  when  he  nego- 
tiates it  in  breach  otfaith,  or  under  such  circnmstancea 
as  amount  to  a  fraud. 

(3.)  A  holder  (whether  for  value  or  not),  who  derives 
his  title  to  a  bill  through  a  holder  in  due  course,  and 
who  is  not  himself  a  part^  to  any  fraud  or  iUegrality 
affecting  it,  has  all  the  rights  of  that  holder  in  due 
course  as  regards  the  acceptor  and  all  parties  to  the 
bill  prior  to  that  holder. 

^n^""^  30.  (1.)  Ever;r  party  whose  signature 

good  iidth.  appears  on  a  bill  is  primft  facie  deemed 

to  nave  become  a  party  thereto  for  value. 
(2.)  EveiT  holder  of  a  bill  is  primft  facie  deemed  to 
be  a  holder  in  due  course ;  but  if  in  an  action  on  a  bill 
it  is  admitted  or  proved  that  the  acceptance,  issue,  or 
subsequent  negotiation  of  the  bill  is  affected  with 
fraud,  duress,  or  force  and  fear,  or  iIlM;ality,  the  burden 
of  proof  is  shifted,  unless  and  until  the  holder  proves 
that,  subsequent  to  the  alleged  fraud  or  illegality, 
value  has  in  good  faith  been  given  for  the  bill. 


Negotiation  ofBUU. 


NegotUUoa 
of  bllL 


31.  (1.)  A  bill  is  negotiated  when  it 
is  transferred  from  one  rierson  to  another 
in  rach  a  manner  as  to  constitnte  the  transferee  the 
holder  of  the  bill 

(2.)  A  bill  payable  to  bearer  is  negotiated  by  de- 
livery. 

(3.)  A  bill  payable  to  order  is  negotiated  by  tiie 
indorsement  of  the  holder  completed  by  deliverv. 

(4.)  Where  the  holder  of  a  bill  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer 

S'ves  the  transferee  such  tide  as  the  transferor  had  in 
e  biU,  and  the  transferee  ia  addition  acquires  the 
right  to  have  the  indorsement  of  the  transferor. 

(5.)  Where  any  person  is  under  obligation  to  in- 
dorse a  bill  in  a  representative  oapadty,  he  may 
indorse  the  bill  in  such  terms  as  to  negative  personal 
liability. 

Reqouteeota         82.  An  indorsement  in  order  to  Operate 
nw^indorw-      ^  ^  negotiation  must  comply  with  the 
foUowinff  conditions,  namely : — 
(1.)  It  must  be  written  on  the  bill  itself  and  be 
signed  by  the  indorser.    The  simple  signature  of  the 
indorser  on  the  bill,    without    additional  words,   is 
sufficient. 
An  indorsement  written  on  an  allonge,  or  on  a 
"  copy  "  of  a  bill  issued  or  negotiated  in  a  country 
where  "copies"  are  recognised,  is  deemed  to  be 
written  on  the  bill  itself. 
(2.)  It  must  be  an  indorsement  of  the  entire  bilL    A 
partial  indorsement,  that  is  to  say,  an  indorsement 
which  purports  to  transfer  to  the  indorsee  a  part 
only  of^the  amount  payable,  or  which  purports  to 
transfer  the  bill  to  two  or  more  indorsees  severally, 
does  not  operate  as  a  negotiation  of  the  bilL 


Digitized  by 


Google 


50 


PUBLIC  OENERAL  STATUTES,  [The  I^ish 


(3.)  Where  a  bill  is  payable  to  the  order  of  two  or 
more  payees  or  indoi-sees  who  are  not  partners  all 
must  indorse,  unless  the  one  indorsing  has  authority 
to  indorse  for  the  others. 

(4).  Where,  in  a  hill  payable  to  order,  the  payee  or 
indorsee  is  wrongly  designated,  or  his  name  is  mis- 
spelt, he  may  indorse  the  bill  as  therein  described, 
adding,  if  he  think  fit,  his  ppoper  signature. 

(d.)  Whure  there  are  two  or  more  indorsements,  on  a 
bill,  each  indorsement  is  deemed  to  have  been 
made  in  the  order  in  which  it  appears  on  the  bill, 
until  the  contrary  is  proved. 

(6.)  An  indorsement  may  be  made  in  blank  or  special. 
It  may  also  contain  terms  making  it  restrictive. 

<^«^™^  33.  Where  8  bill  pnrporta  to  be  in- 

ndurwiueot  Joi^jed  conditionally  the  condition  may 
1m  disreesrdeil  by  the  payer,  and  payment  to  the 
indorsee  u  valid  whether  tne  condition  has  been  fulfilled 
otnot. 

i°biCdt'l^  34.    (1.)    An   indorsement  in    blank 

qpeciai  in-  specifies  no  indorsee,  and  a  bill  sq  indorsed 

*»»eiD«rt.  becomes  payable  to  bearer. 

°(2.)  A  special  indorsement  specifies  the  person  to 
whom,  or  to  whose  order,  the  bill  is  to  be  payable. 

(3.)  The  provisions  of  this  Act  relating  to  a  payee 
apply  with  the  necessary  modifications  to  an  inqorsee 
under  a  special  indorsement. 

(4.)  When  a  bill  has  been  indorsed  in  blank,  any 
holder  may  convert  the  blank  indorsement  into  a  special 
iadorsement  by  writing  above  the  indoirser's  signature 
a  direction  to  pay  the  bill  to  or  to  the  order  of  nimself 
or  some  other  person. 

Kjj^J^jTJ,.  '■5-  (••)  An  indorsement  is  restrictive 

which  prohibits  the  further  negotiation 
of  the  bill  or  which  expresses  that  it  is  a  mere  authority 
to  deal  ynth  the  bill  as  thereby  directed  and  not  a 
transfer  of  the  ownership  thereof,  as,  for  example, 
if  a  bill  be  indorsed  "Pay  D.  only,"  or  "Fay  D.  for 
the  account  of  X,"  or  "Pay  D.  or  order  for  col-> 
lection." 

(2.)  A  restrictive  indorsement  gives  the  indorsee  the 
right  to  receive  payment  of  the  hill  and  to  sue  any 
party  thereto  that  his  indorser  could  have  sued,  but 
gives  him  no  power  to  transfer  his  rights  as  indorsee 
unless  it  expressly  authorise  him  to  do  so. 

(3.)  Where  a  restrictive  indorsement  authorises  fur- 
ther transfer,  all  subsequent  indorsees  take  the  bill 
Wth  the  same  rights  and  subject  to  the  same  liabilities 
ae  the  first  indorsee  under  the  restrictive  indorsement. 

^/^^"^  36.  (1.)  Where  n  bill  is  negotiable  in 

or  diahoDoured    ^^  ongin  it  continues  to  be  negotiable 
Uii.  until  it  has  been  (a)  restriotively  ii^dorsed, 

or  (b)  dischai^ed  by  payment  or  otherwise. 

(2.)  Where  an  overdue  bill  is  negotiated,  it  can  only 
be  negotiated  subject  to  any  defect  of  title  affecting 
it  at  Its  maturity,  and  thenceforward  no  person  who 
takes  it  can  acquire  or  give  a  better  title  than  that 
which  the  person  from  wIkmu  he  took  it  had. 

(3.)  A  bill  payaible  on  demand  is  deemed  to  be 
Oirerdue  within  the  meaning  and  for  the  purposea,  of 
this  section,  when  it  appears  on  the  face  of  it  to  have 
been  in  circnlation  for  an  unreasonable  length  of  time. 
What  is  an  unreasonable  length  of  time  for  thw  purpose 
is  a  question  of  fact. 

(4.)  Except  where  an  indoroement  bean  date  after 
Uie  maturity  of  the  bill,  every  negotiation  is  prim&  facie 
deemed  to  have  been  effected  before  the  bill  was 
overdue. 

.  (5.)  Where  a  bill  which  is  not  overdue  has  been 
dishononred  any  person  who  takes  it  with  notice  of  the 
dishonour  takes. It.  subject  to, any  defect  of  title  at- 


taching thereto  at  the  time  of  dishonour,  but  nothing  in 
this  sub-section  shall  affect  the  rights  of  a  holder  in 
due  course. 

NegoUation  37.  Where  a  bill  is  negotiated  back  to 

pai^«iPoiidy  *e  drawer,  or  to  a  prior  indorser  or  to 
liable  theraoo.  the  acceptor,  such  party  may,  subject  to 
the  provisions  of  this  Act,  re-issue  and  further  negotiate 
the  Dill,  but  he  is  not  entitled  to  enforce  payment  of 
the  bill  against  any  utervening  party  to  whom  he 
was  previously  liable. 

Kighttofthe 
bolder. 


38.  The  rights  and  powers  of  the  holder 
of  a  bill  are  aa  follows : 


(I.)  He  may  sue  on  the  bill  in  his  own  name ; 

(2.)  Where  ha  is  a  holder  in  due  course,  he  holds  the 
bill  free  from  any  defect  of  title  of  prior  parties, 
as  well  as  from  mere  personal  defences  available 
to  prior  parties  among  themselves,  and  may  en- 
force payment  against  all  parties  liable  on  the 
bill: 

(3.)  Where  his  title  is  defective  (a)  if  he  negotiates 
the  bUl  to  a  holder  in  due  course,  that  holder 
obtains  a  good  and  complete  title  to  the  bill,  and 
(b)  if  he  obtains  payment  of  the  bill  the  person 
who  pavs  him  in  due  course  gets  a  valid  dis- 
charge tor  the  biU. 

General  Dutiet  of  Ae  Holder, 
"muapn.  39.  (1.)  Where  a  bill  is  pa.vable  afier 

•ccepbuioe  ta       sight,  presentment  fbr  acceptance  is  ne- 
neoesnry.  cessary  in  order  to  fix  the  maturity  of  the 

instrument- 

(2.)  Where  a  biU  expressly  stipulates  that  it  shall  be 
presented  for  acceptance,  or  where  a  bill  is  drawn 
payable  elsewhere  than  at  the  residence  or  place  of 
business  of  the  drawee  it  must  be  presented  for  ac- 
ceptance before  it  can  be  presented  for  payment. 

(3.)  In  no  other  case  is  presentment  for  acceptance 
necessary  in  order  to  render  liable  any  party  to  the 
bilL 

(4.)  Where  the  holder  of  a  bill,  drawn  payable  else- 
where than  at  the  place  of  business  or  residence  of  the 
drawee,  has  not  time,  with  the  exercise  of  reasonable 
diligence,  to  present  the  bill  for  acceptance  before 
presenting  it  for  payment  on  the  day  that  it  falls 
due,  the  del^y  caused  by  presenting  the  bill  for  ac- 
ceptance before  presenting  it  for  payment  is  excused, 
and  does  not  discharge  the  drawer  and  indoraera. 

Time  for  pre-  40.  (1.)   Subject  to  the  provisions  of 

5SiK^'  this  Act,  when  a  biU  payable  after  sight 
is  negotiated,  the  holder  must  idlher  pre- 
sent it  for  acceptance  or  negotiate  it  within  a  reasonable 
tin^ 

(2.)  If  he  do  not  do  so,  the  drawer  and  all  iudorsers 
prior  to  that  holder  are  discharged. 

(3.)  In  determining  what  is  a  reasonable  time  within 
the  meaning  of  this  section,  regard  shall  be  had  to  the 
natqre  qf  the  bill,  the  usage  of  trade  with  respect  to 
similar  bills,  and  the  tkcta  of  the  particular  case. 

R^J^M^topwH       41.  (1.)  A.  bill  is  duly  presented  for 
a^pumoe,  and  acceptance  which  is  presented  in  aocord- 
ezcu«es  <or  non-  ance  with  the  following  rules : 
ureeeotiqeat.  („)  ^^e  presentment  must  be  made  by 

or  on  behalf  of  the  holder  to  the  drawee  or  to 
some  person  authoiised  to  accept  or  refuse  ac- 
ceptance on  his  behalf  at  a  reasonable  hour  on 
a  business  day  and  before  the  bill  is  overdue : 
(V)  Where  a  bill  is  addressed  to  two  or  more  drawees, 
who  are  not  partners,  presentment  must  be  made 
to  them  all,  unless  qnehas  authority  to  accept  for 
all,  then  presentment  may  be  made  to  him  only :. 
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(c)  Where  the  drawee  ii  dead  presentmeDt  may  be 

made  to  hia  personal  representatiTe: 
(<I)  Where  the  drawee  is  bankrapt,  presentment  may 

be  made  to  him  or  to  his  trustee: 
(«)  Where  authorised  by  agreement  w  usage,  a 
mresentment  throu{^  the  post  office  is  sufficient. 
(2.)  Presentment  in  accordance  with  these  rules  is 
excused,  and  a  bill  may  be  treated  as  diahoooured 
by  non-acceptance — 
.  (a)  Where  the  (uawee  is  dead  or  bankrupt,  or  is  a 
fictitious  person  or  a  person  not  having  capacity 
or  contract  by  bill  i 
(V)  Where,  after  the  exercise  of  reasonable  diligence, 

such  presentment  cannot  be  effected : 
(c)  Where  altboogk  the  piesentment  has  been  ir- 
reeular,  acceptance  has  been  refused  on  some 
other  ground. 
(S)  The  fact  that  the  holder  has  reason  to  believe 
that  the  bill,  on  preseDtment,  will  be  dishonoured 
does  not  excuse  presentment. 
ir<ia.M<»ptHiek      42.    (i.)    "VThen  a  bin  is  duly  pre- 
sented for  acceptance  and  is  not  accepted  withm  the 
cnstomary  time,  the  person  presenting  it  most  treat  it 
as  dishonoured  by  non-acceptance.    If  he  do  not,  the 
holder  shall  lose  his  right  of  recourse   ^tunst  the 
drawer  and  indorsers. 

i>'*'»«>™:  >v         43.  (t.)  A  bill  is  dishoBoqred  by  non-> 

•nditsooiiM-      acceptance-. 

qoeoeu.  (a)  when  it  is  dnly  presented  for  ac« 

oeptance,  and  such  an  acceptance  as  is  prescribed 

bv  this  Act  is  refused  or  cannot  be  obtained ;  or 

(i)  when  piesentment  for  acceptance  is  e:(cqsed  aqd 

the  bill  is  not  accepted. 
f2.)  Subject  to  the  provisions  of  this  Act  when  a 

bill  is  dishonoured  by  non-acceptance,  an  immediate 

right  of  recourse  against  the  drawer  and  indorsers 

accrues  to  the  holder,  and  no  presentment  for  payment 

is  necessary. 

Sbomi  "'"'^  refuse  to  take  a  qualified  acceptance, 
and  if  he  does  not  obtain  an  unqualified 
aooeptance  may  treat  the  bill  as  dishonoured  by  non- 
acceptance. 

(2.)  Where  a  qualified  acceptance  is  taken,  and  the 
drawer  or  an  indorser  has  not  expressly  or  impliedly 
auUiorised  the  holder  to  take  a  aualified  acoeptance, 
or  does  not  subsequently  assent  tnereto,  such  drawer 
or  indorser  is  discharged  from  his  liability  on  the  bilL 

The  provisions  of  Uiis  sub-section  do  not  ^>ply  to  a 
partial  acceptance,  whereof  due  notice  has  been  given. 
Where  a  foreign  bill  has  been  accepted  as  to  part,  it 
must  be  protested  as  to  the  balance. 

(3.)  When  the  drawer  or  indorser  of  a  bill  receives 
notice  of  a  qualified  acceptance,  and  does  not  within  4 
reasonable  time  express  his  dissent  to  the  holder  he 
shall  be  deemed  to  have  assented  thereto. 

BaiMMto  45,  Subject  to  the   provinons  of  this 

KSHS"         Act  a  bill  must  be  duly  presented  fop 
payment.    If  it  be  not  so  presented  the 
drawer  and  indorsers  shall  be  discharged. 

A  bill  is  duly  presented  for  payment  which  is  pre-^ 
sented  in  accoidance  with  the  following  rules :— . 
(I.)  Where  the  bill  is  not  payable  on  demand,  pre- 
sentment must  be  made  on  the  day  it  falls  due. 
(2.)  Where  the  bill  is   payable  on  demand,  then, 
subject  to  the  provisions  of  this  Act,  presentment 
must  be  made  within  a  reasonable  time  after  its 
issne  in  order  to  render  the  drawer  liable,  and 
within  a  reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable. 
In  determining  what  is  a  reasonable  tame,  segard 


shidl  be  had  to  the  nature  of  the  bill,  the  usage  of 
trade  with  regard  to  similar  bills,  and  the  facta 
of  the  particiuar  case. 
(3.)  Presentment  must  be  made  by  the  holder  or  by 
some  person  authoriaed  to  receive  payment  on  hia 
behalf  at  a  reaaonable  hour  on  a  business  day,  at 
the  proper  place  as  herein-after  defined,'  either  to 
-  the  person  designated  by  the  bill  as  payer,  or  to 
some  person  authorised  to  payor  refuse  payment 
on  his  behalf  if  with  the  exercise  of  reaaonable 
diligjence  such  person  can  there  be  found. 
(4.)  A  bill  is  presented  at  the  proper  place  :— 
(a.)  Where  a  place  of  payment  is  specified  in  the 

bill  and  the  bill  is  there  presented. 
(&.)  Where  no  place  of  payment  is  apedfied,  hut 
the  address  of  the  drawee  or  acceptor  is  eivea 
in  the  bill,  and  the  bill  is  there  presented 
(c.)  Where  no  place  of  payment  is  ^lecified  and 
no  address  g^ven,  and  the  bill  is  presented 
at  the  drawee's  or  acceptor's  place  or  business 
if  known,  and  if  not,  at  his  ordinary  lesidenca 
if  known. 
(d.)  In  any  other  ease  if  presented  to  the  drawee 
or  acceptor  wherever  he  can  be  found,  or  if 
presented  at  his  last  known  place  of  business 
or  residenee. 
(5.)  Where  a  bill  is  presented  at  the  proper  place, 
and  after  the  exercise  of  reasonable  diligence  no 
person  authorised  to  pay  or  refuse  payment  can 
be  found  there,  no  further  presentment  to  the 
drawee  or  acceptor  is  required. 
(6.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two 
or  more  persons  who  are  not  partners,  and  no 
i^ace  of  payment  is  specified,  presentment  must 
be  made  to  them  all. 
(7.)  Where  the  drawee  or  acceptor  of  a  bill  is  dead, 
and  no  place  of  payment  is  specified,  presentment 
must  be  made  to  a  personal  representative,  if 
such  there  be,  and  with  the  exercise  of  reasonable 
diligence  he  can  be  fi>und. 
(8.)  Where  authorised  by  agreement  or  usage  a  pre- 
sentment through  tbie  post  office  is  sufficient. 
^«i»e»for  46.  (I.)  Delay  in  making  presentment 

p^^^^,]^^  for  payment  is  excused  wh^  the  delay  is 
(or  pviqeiit.  cai)sea  by  circumstances  beyond  the  con- 
trol of  the  holder,  and  not  imputable  to  hia  default, 
misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate  presentment  must  be  made  with  rea- 
sonable diligence. 

^2.^  Presentment  for  payment  is  dispenaed  with, — 
{a.)  Where,  after  the  exercise  of  reasonable  dili- 
gence presentntent,  aa  required  by  this  Act, 
cannot  be  efi^ected. 
The  fact  that  the  holder  has  reason  to  believe  that 
the  bill  will,  ou  presentment,  be  dishonoured,  does 
not  dispense  with  the  necessity  for  presentment. 

ih.)  Where  the  drawee  is  a  fictitious  person.' 
c.)  4^  regards  the  drawer  where  the  drawee  or 
acceptor  ia  not  bound,  aa  between  himself  wid  the 
drawer,  to  accept  or  pay  the  bill,  and  the  drawer 
has  no  reason  to  bebeve  that  the  bill  would  be 
paid  if  presented. 
(4.)  As  resarda  an  indoraer,  where  the  bill  was  ac- 
cepted or  made  for  the  accommodatioa  of  that 
indorser,  and  he  has  no  reason  to  expect  that 
the  bill  would  be  paid  if  presented. 
(e.)  By  waiver  of  presentment,  express  or  implied. 
DUMmmriiT  47.  (I.)  A    bill    is    dishonoured   by 

naD-pvmaat.  non-payment  (a)  when  it  is  duly  pre- 
sented for  payment  and  payment  is  refused  or  cannot 
be  obtuned,  or  (b)  when  presentment  is  excned  and 
the  bill  is  ovardne  and  unpaid.  .   .  ■'.- 
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(2.)  Subject  to  the  provisions  of  this  Act,  when  a 
bill  is  dishonoured  hy  non-payment,  an  immediate  right 
of  recourse  against  the  drairer  and  indorsers  accrue* 
to  the  holder. 

NottoeofiU*-  48.  Subject  to  the  provisions  of  this 

^Bart^ran-  ^'^^  when  a  bill  has  been  dishonoured  by 
notioe.  non-acceptance  or  by  non-payment,  notice 

of  dishonour  must  be  given  to  the  drawer  and  each 
indorser,  and  any  drawer  or  indorser  to  whom  such 
notioe  is  not  given  is  discharged ;  Provided  that— 

(1.)  Where  a  bill  is  dishonoured  by  non-acceptance, 
and  notice  of  dishonour  is  not  given,  the  rights  of  a 
bolder  in  due  course  subsequent  to  the  omission,  shall 
not  be  prejudiced  by  the  omission. 

^2.)  Where  a  bill  is  dishonoured  by  non-acceptance 
and  due  notice  of  dishonour  is  given,  it  shall  not  be 
necessary  to  give  notice  of  a  subsequent  dishonour  by 
non-payment  unless  the  bill  shall  in  the  meantime  have 
been  accepted. 

MeiMto  49.  Notice  of  dishonour  in  order  to  be 

S^^^,  valid  and  effectual  must  be  given  in  ac- 

cordance with  the  following  rules : — 
(1.)  The  notice  must  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  an  indorser  who, 
at  the  time  of  giving  it,  is  himself  liable  on  the 
bill. 
(2.)  Notice  of  dishonour  may  be  given  by  an  agent 
either  in  his  own  name,  or  in  the  name  of  any 
partv  entitled  to  give  notioe  whether  that  party 
be  his  principal  or  not 
(8.)  Where  the  notice  is  given  by  or  on  behalf  of  the 
holder,  it  enures  for  the  benfit  of  all  subsequent 
holders  and  all  prior  indorsers  who  have  a  right 
of  recourse  against  the  party  to  whom  it  is  given. 
(4.)  Where  notice  is  given  by  or  on  behalf  of  an 
indorser  entitled  to  give  notioe  as  herein-before 
prodded,  it  enures  ^r  the  benefit  of  the  holder 
and  all  indorsers  subsequent  to  the  party  to 
whom  notice  is  given. 
(5.)  The  notice  may  be  given  in  writing  or  bv  per- 
sonal communication,  and  may  be  eiven  in  any 
terms  which  sufficiently  identify  the  bill,  and  inti- 
mate that  the  bill  has  been  dishonoured  by  non* 
acceptance  or  non-payment. 
(6.)  The  return  of  a  dishonoured  bill  to  the  drawer 
or  an  indorser  is,  in  point  of  form,  deemed  a 
sufficient  notioe  of  dishonour. 
(7.)  A  written  notice  need  not  be  signed,  and  an 
insufficient  written  notice  may  be  supplemented 
and  validated  bv  verbal  communication.    A  mis- 
description of  tne  bill  shall  not  vitiate  the  notice 
unless  the  partv  to  whom  the  notice  is  given  is 
in  fact  mialed  thereby. 
(8.)  Where  notice  of  dishonour  is  required  to  be 

S'ven  to  any  person,  it  may  be  given  either  to 
e  party  himself,  or  to  his  agent  in  that  behalf. 

(9.)  Where  the  drawer  or  indorser  is  dead,  and  the 
party  giving  notice  knows  it,  the  notioe  must  be 
given  to  a  personal  representative  if  such  there 
be,  and  wita  the  exercise  of  reasonable  diligence 
he  can  be  found. 

(10.)  Where  the  drawer  or  indorser  b  bankrupt, 
notice  may  be  given  either  to  the  party  himself 
or  to  the  trustee. 

(11.)  Where  there  are  two  or  more  drawers  or  in> 
dorsers  who  are  not  partners,  notice  must  be 
given  to  each  of  them,  unless  one  of  them  has 
authority  to  receive  such  notioe  for  the  others. 

(12.)  The  notioe  may  be  given  as  soon  as  the  bill  Is 
dishonoured  and  mast  be  given  within  a  reason- 
able time  thereafter. 

In  the  absence  of  special  cirounutances  notice  ia  not 


deemed  to  have  been  given  within  a  reasonable 
time,  unless — 

(a.)  where  the  person  giving  and  the  person  to 
receive  notice  reside  in  the  same  place,  the 
notice  is  given  or  sent  off  in  time  to  reach 
the  latter  on  the  day  after  the  dishonour  of 
the  bill, 
(i)  where  the  person  giving  and  the  person  to 
receive  notice  reside  in  different  places,  the 
notice  is  sent  off  on  the  day  after  the  dis- 
honour of  the  bill,  if  there  be  a  post  at  a 
convenient  hour  on  that  day,  and  if  there 
be  no  such  post  on  that  day  then  by  the 
next  post  thereafter. 
(IS.)  Where  a  bill  when  dishonoured  is  in  the  hands 
of  an  agent,  he  may  either  himself  give  notioe  to 
the  parties  liable  on  the  bill,  or  ne  may  give 
notice  to  his  principaL    If  he  give  notice  to  his 
principal,  he  mnst  do  so  within  the  same  time  as 
if  he  were  the  holder,  and  the  prineipal  upon 
receipt  of  such  notice  has  himself  the  same  time 
for  giving  notice  as  if  the  agent  had  been  an 
independent  holder. 
(14.)  Wnere  a  party  to  a  bill  receives  due  notioe  of 
dishonour,  ha  has  after  the  receipt  of  such  notice 
the  same  period  of  time  for  giving  notice  to 
antecedent  parties  that  the  holder  iuis  afier  the 
dishonour. 
(15.)  Where  a  notice  of  dishonour  is  duly  addressed 
and  posted,  the  sender  is  deemed  to  have  given 
due  notice  of   dishonour,  notwithstanding  any 
miscarriage  by  the  post  office. 

K""""**  SO.  (1.)  Delay    in    giving    notioe  of 

3^^  dishonour  is  excused  where  the  delay  is 

caused  by  circumstances  beyond  the  con- 
trol of  the  party  giving  notice,  and  not  imputable  to 
his  default,  misconduct,  or  negligence.   When  the  cause 
of  delay  ceases  to  operate  the  notice  must  be  givoi  with 
reasonable  diligence. 
(2.)  Notice  of  dishononr  is  dispensed  with — 
(a.)  When,  after  the  exercise  of  reasonable  diligence, 
notice  as  required  by  this  Act  cannot  be  given  to 
or  does  not  reach  the  drawer  or  indorser  sought  to 
be  charged: 
((.)  By  waiver  express  or  implied.    Notioe  of  dis- 
honour may  be  waived  berore  the  time  of  giving 
notice  has  arrived,  or  after  the  omission  to  give 
due  notice : 
(c.)  As  regards  the  drawer  in  the  following  cases, 
namely,  (I)  where  drawer  and  drawee  are  the 
same  person,  (2)  where  the  drawee  is  a  fictitious 
person  or  a  person  not  having  capacity  to  con- 
tract, (3)  where  the  drawer  is  the  person  to 
whom  tjie  bill  is  presented  for  payment,  (4)  where 
the  drawee  or  acceptor  is  as  between  himself 
and  the  drawer  under  no 'obligation  to  accept  or 
pay  the  bill,  (5)  where  the  drawer  has  counter- 
manded payment: 
(d)  As  regards  the  indorser  in  the  following  cases, 
namely,  (1)  where  the  drawee  is  a  fictitious  per- 
son or  a  person  not  having  capacity  to  conttaot 
and  the  indorser  was  aware  of  the  fact  at  the 
time  he  indorsed  the  bill,  (2)  where  the  indorser 
is  the  person  to  whom  the  bill  is  presented  for 
payment,  (3)  where  the  bill  was  accepted  or 
made  for  his  accommodation. 

S^^iSl'**'  *'•  ^'  '^  Where  an  inland  bill  has  been 
""  °"'''''  dishonourad  it  may,  if  the  holder  think 
fit,  be  noted  for  non-aeceptanee  or  non-payment, 
as  the  case  may  be ;  but  it  shall  not  be  necessary  to 
note  or  protest  anv  such  bill  in  order  to  preserve  the 
recourse  against  the  drawer  or  indozser. 
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(2.)  Where  a  foreign  bill,  appearing  on  the  face  of 
it  to  be  such,  has  been  dishononred  by  non-acceptance 
it  must  be  dulv  protested  for  non-acceptance,  and 
where  snch  a  bill,  which  has  not  been  previously  dis- 
honoured by  non-acoeptance,  is  dishonoured  by  non- 
layment  it  must  be  duly  protested  for  non-pajnment. 
i  it  be  not  soprotested  the  drawer  and  indorsers  are 
discharged.  Where  a  bill  does  not  appear  on  the  face 
of  it  to  be  a  foreign  bill,  protest  Aereof  in  case  of  dis- 
honour is  unnecessary. 

(3.)  A  bill  which  has  been  protested  for  non-acoept- 
ance may  be  subsequently  protested  for  non-payment. 

(4.)  Subject  to  the  provisions  of  this  Act,  when  a 
bill  is  noted  or  protestea,  it  must  be  noted  on  the  day 
of  its  dishonour.  When  a  bill  has  been  duly  noted,  the 
protest  may  be  subsequently  extended  as  of  the  date  of 
the  noting. 

(5.)  Where  the  acoeptcnr  of  a  bill  becomes  bankrupt 
or  insolvent  or  suspends  payment  before  it  matures,  the 
holder  may  cause  the  bill  to  be  protested  for  better 
security  against  the  drawer  and  indorsers. 

(6.)  A  bill  must  be  protested  at  the  place  where  it  is 
dishonoured :  Provided  that — 
(a.)  When  a  bill  is  presented  through  the  post  office, 
and  returned  by  post  dishonoured,  it  may  be 
protested  at  the  place  to  which  it  is  returned 
and  on  the  day  of  its  return  if  received  during 
business  hours,  and  if  not  received  during  busi- 
ness hours,  then  not  later  than  the  nest  business 
dav: 
(h.)  When  a  bill  drawn  payable  at  the  place  of  busi- 
ness or  residence  of  some  person  other  than  the 
drawee,  has  been  dishonoured  by  non-acceptance, 
it  must  be  protested  for  non-payment  at  the 
place  where  it  is  expressed  to  be  payable,  and  no 
further  presentment  for  payment  to,  or  demand 
on,  the  drawee  is  necessary. 
(7.)  A  protest  must  contain  a  copy  of  the  bill,  and 
nrast  be  signed  by  the  notary  making  it,  and  must 
ipedfy — 

(a.)  The  person  at  whose  request  the  bill  is  protested : 
(&.)  The  place  and  date  of  protest,  the  cause  or  reason 
for  protesting  the  bill,  the  demand  made,  and  the 
answer  given,  if  any,  or  the  fact  that  the  drawee 
or  acceptor  could  not  be  found. 
(8.)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly 
detained  from  the  person  entitled  to  hold  it,  protest 
may  be  made  on  a  copy  or  written  particulars  thereof. 
(9.)  Protest  is  dispensed  with  by  any  circumstance 
which  would  dispense  with  notice  of  dishonour.    Delay 
in  noting  or  protesting  is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the  control  of  the 
holder,  and  not  imputable  to  his  default,  misconduct, 
or  negligence.    When  the  cause  of  delay  ceases  to 
operate  the  bill  must  be  noted  or  protested  with  reason- 
able diligence. 

DbUm  of  bolder  53.  (1.)  When  a  bill  is  accepted 
ae^tSrffUaf"**  generally  presentment  for  payment  is  not 
necessary  in  order  to  render  the  acceptor 
Kidile. 

(2.)  When  by  the  terms  of  a  qualified  acceptance 
presentment  for  payment  is  required,  the  acceptor,  in 
the  absence  of  an  express  stipulation  to  that  effect,  is 
not  disdiarg^  br  the  omisnon  to  present  the  bill  for 
payment  on  the  day  that  it  matures. 

(3.)  In  order  to  render  the  acceptor  of  a  bill  liable 
it  is  not  necessary  to  proteft  it,  or  that  notice  of  dis- 
hononr  should  be  siven  to  him. 

(4.)  Whwe  the  holder  of  a  bill  presents  it  for  pay- 
nent,  he  shall  exhibit  the  bill  to  the  person  from  whom 
he  demands  payment,  and  when  a  bill  is  paid  the  bolder 
shall  forthwith  deUver  it  up  to  the  parly  paying  it. 


LidbiUtiea  of  Portia. 
nmOa  In  hands        53.    (1.)   A  bill,  of  itself,  does  not 
of  dniTM.  operate  as  an  assignment  of  funds  in  the 

hands  of  the  drawee  avulable  for  the  payment  thereof 
and  the  drawee  of  a  bill  who  does  not  accept  as  required 
by  this  Act  is  not  liable  on  the  instrument.  This  sub- 
section shall  not  extend  to  Scotland. 

(2.)  In  Scotland,  where  the  drawee  of  a  bill  has  in 
his  hands  funds  available  for  the  payment  thereof^  the 
bill  operates  as  an  assignment  of  the  sum  for  whidi  it 
is  drawn  in  favour  of  the  holder,  from  the  time  when 
the  bill  is  presented  to  the  drawee. 


LUbtUtyot 
acceptor. 


UablUtrof 
drawer  or 
IndocMT. 


54.  The  acceptor  of  a  bill,  by  aooept- 
ing  it— 

(1.)  Engages  that  he  will  pay  it  according  to  the 
tenor  of  his  acceptance : 

(2.)  Is  precluded  from  denying  to  a  holder  in  dne 
coarse: 

(a.)  The  existenoe  of  the  drawer,  the  genuineness 
of  his  signature,  and  his  capacity  and  autho- 
rity to  draw  the  bill ; 
(h.)  In  the  case  of  a  bill  payable  to  drawer's 
order,  the  then  capacity  of  the  drawer  to 
indorse,  but  not  the  genuineness  or  validity 
of  his  indorsement ; 
(c.)  In  the  case  of  a  bill  payable  to  the  order  of 
a  third  person,  the  existence  of  the  payee 
and  his  tnen  capacity  to  indorse,  but  not  the 
genuineness  or  validity  of  his  indorsement. 

55.  (1.)  The  drawer  of  a  bill  by  draw- 
ing it- 

(a.)  Engages  that  on  dne  presentment 
it  shall  be  accepted  and  paid  according  to  its 
tenor,  and  that  if  it  be  dishonoured  he  will  oom- 
pensate  the  holder  or  any  indorser  who  is  oom-* 
polled  to  payit,  provided  that  the  requisite  pro- 
ceedings on  dishonour  be  duly  taken ; 

(6.)  Is  precluded  from  denying  to  a  holder  in  due 
course  the  existence  of  tiM  payee  and  his  then 
capacity  to  indorse. 

(2.)  The  indorser  of  a  bill  by  indorsing  it — 

(a.)  Engages  that  on  due  presentment  it  shall  be 
accepted  and  paid  according  to  its  tenor,  and  that 
if  it  be  dishonoured  be  will  compensate  the  holder 
or  a  subsequent  indorser  who  is  compelled  to  pay 
it,  provided  that  the  requisite  proceedings  on  dia- 
honoor  be  dnlv  taken ; 

(6.)  Is  precluded  mim  denying  to  a  holder  in  due 
course  the  genuineness  and  regularity  in  all  re- 
spects of  the  drawer's  signature  and  all  previous 
indorsements ; 

(&)  Is  precluded  from  denying  to  his  immediate  or 
a  subsequent  indorsee  that  the  bill  was  at  the 
time  of  nis  indorsement  a  valid  and  subsisting 
bill,  and  that  he  had  then  a  good  title  thereto. 

E.t!!^?^'*'^      ^'  Where  a  person  signs  a  bill  other- 

blll  Uablo  ai  in-       •        ^1.  j  ^  « 

iar,a.  Wise  than  as  drawer    or    acceptor,  he 

thereby  incurs  the  liabilities  of  an  in- 
dorser to  a  holder  in  due  course. 


damua  ""iiMt      *'"  '^^••*  *  ^'^  '•  <lMl»ononred,  the 
f^^t^     measure    of   dania^  which    shall    be 
honoaroduiL     deemed  to  be  liquidated  damages,  shall 
be  as  follows : 
(1.)  The  holder  may  recover  firom  any  party  liable 
on  the  bill,  and  the  drawer  who  has  been  com- 
pelled to  pay  the  bill  may  recover  from  the  ac- 
ceptor, and  an  indorser  who  has  been  liompelled 
to  pay  the  bill  may  recover  from  the  acceptor  or 

from  the  drawer,  or  from  a  prior  indorser 

(a.)  The  amount  of  the  bill: 
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(6.)  Interest  thereon  from  the  time  of   preaent- 
ment  for  payiuent  if  the  bill  is  payable  on 
demand,  and  from  the  aiaturity  of  the  bill  in 
'any  other  case : 
(c.)  The  expenses  of  noting,  or,  when  protest  is 
necessary,  and  the  protest  has  been  extended, 
the  expenses  of  protest. 
(2^  In  the  case  erf  a  bill  -which  has  been  di^onoured 
abroad,  in  lieu  of  the  aboTe  damages,  the  holder 
may  recover  from  the  drawer  or  an  indorser,  and 
the  drawer  or  ah  indorser  who  has  been  com- 
pelled to  pay  the  bill  may  recorer  from  any  party 
liable  to  him,  the  amount  of  Ae  re'exchange 
with  interest  thereon  nntal  the  time  of  payment. 
■(3.)  Where  by  this  Adt  interest  may  be  recoTered 
as  damages,  such  interest  may,  if  justice  require 
it,  be  withheld  wholly  or  in  part,  and  where  a 
bill  is  expressed  to  be  payable  with  interest  at  a 
civen  rate,  interest  as  damages  may  or  may  aot 
be  gvrea  at  the  same  rate  as  interest  proper. 
^MKmriv         Ha.  (1.)  Where  the   holder  of  a  bill 
tnaSSee."^       Payable  to  bearer  negotiates  it  by  de- 
lirery  without  indorsing  it,  he  is  called 
«  "transferor  by  delivery." 

(S.)  A  traosferm  by  delivery  is  not  liable  on  the 
instrument. 

(S.)  A  transferor  b;^  delivery  who  negotiatee  a  bill 
tiiereby  warrants  to  his  immediate  transferee  being  a 
liolder  for  valoe  that  the  bill  is  what  it  purports  to  be, 
that  he  has  a  right  to  transfer  it,  and  that  at  the  time 
of  transfer  he  is  not  aware  of  any  fact  which  renders  it 
valuelesa. 

Dticlkarge  ofBOL 
T|ffmentindiie       59.     (1.)  A  bill  is  discharged  by  pay- 
•""^  ment  in  due  Course  by  or  on  behalf  oi 

the  drawee  or  acceptor. 

"Payment  in  due  course"  means  payment  made  at 
or  after  the  maturity  of  the  bill  to  tne  holder  thereof 
'in  ffood  faith  and  without  notice  that  his  title  to  the 
Ijitlis  defective. 

(2.)  Subject  to  the  provisions  hereinaftdr  contained, 
when  a  bSl  is  paid  by  the  drawer  or  an  indoner  it  is 
not  discharged ;  but 

(a.)  Where  a  bill  payable  to,  or  to  the  order  of,  a 
third  party  is  paid  by  the  drawer,  the  drawer 
may  enforce  payment  thereof  against  the  aco^ 
tor,  but  may  not  re-issue  the  bilL 
{(.)  Where  a  bill  is  paid  by  an  indorser,  or  where  a 
bill  payable  to  drawer's  order  is  paid  by  -the 
drawer,  the  party  paying  it  is  remitted  to  his 
former  rights  as  regards  the  acceptor  or  antece- 
dent parties,  and  he  may,  if  he  thinks  fit,  strike 
out  his  own  and  subsequent  indorsements,  and 
i^ain  negotiate  the  bill. 
(3.)  Where  an  accommodation  bill  is  paid  in  due 
course  by  the  party  accommodated  the  bill  is  discharged^ 

SSSd^^  60.  When  a  bill  payable  to  order  on 
irlwraon  In-  demand  is  drawn  on  a  banker,  and  the 
doanment  k  banker  on  whom  it  is  drawn  pays  the 
forged.  jjjjj  in  good  futh  and  in  the  ordinary 

coarse  of  buBines8,it  is  not  inouml^nt  on  the  banker  to 
show  that  the  iodoraemeut  of  the  payee  or  any  subse- 
quent indorsement  was  made  by  or  under  the  authority 
of  the  person  whose  indorsement  it  purports  to  be,  and 
the  banker  is  deemed  to  have  paid  the  bill  in  due 
course,  althoqgh  such  indorsement  has  been  forged  or 
made  without  aathority. 

*»jp««  «»>•  61.  When  the  acceptor  of  a  bill  is  or 
turity.  becomes  the  holder  of  it  at  or  after  its 

maturity,  in  his  own  right,  the  bill  is  dis- 
charged. 


Kxpre«  w»lTer.  62.  (1.)  When  the  holder  of  a  bill  at 
or  after  its  maturity  absolutely  and  onoonditionally  re^ 
nounoes  his  rights  against  the  aooeptor  the  bill  is  di«- 
charged. 

The  rennnciation  must  be  In  writing,  unless  tlte  biH 
is  delivered  up  to  the  acceptor. 

(2.)  The  liabilities  of  any  party  to  a  bill  may  in  like 
manner  be  renounced  by  the  holder  before,  at,  or  after 
its  maturity ;  but  nothing  in  this  section  shall  aSect  the 
rights  of  a  holder  in  due  course  idthout  notice  of  the 
renunciation. 

c«M*n»ti«o.  63.  0)  Where  a  bill  is  intentmnallr 

dancdled  by  the  holder  or  his  agent,  and  the  cancel* 
lation  is  apparent  thereon,  the  bill  is  discharged. 

(2.)  In  like  manner  any  party  liable  on  a  bill  maybe 
discharged  by  the  intentional  cancellation  of  his  signa- 
ture by  the  holder  or  his  agent.  In  such  case  any  in- 
dorser who  "Would  have  had  a  right  of  recourse  against 
the  party  whose  rignature  is  cancelled,  is  also  dis- 
charged. 

(3.)  A  cancellation  made  unintentionally,  ornnder  a 
mistake,  or  without  the  authority  of  the  holder  is  in- 
operative ;  but  where  a  bill  or  any  signatore  thereon 
appears  to  have  been  cancelled  the  burden  of  proof  Kes 
on  the  party,  who  alleges  that  the  cancellation  was 
made  unintentionally,  or  under  a  mistake,  or  withont 
authority. 

AitenUonofua  64.  fl.)  Where  a  bill  or  acceptance  is 
materially  altered  without  the  assent  of  all  parties  liable 
Ml  the  bill,  the  bill  is  avoided  except  as  against  a  party 
who  has  himself  made,  authorised,  or  assented  to  the 
alteration,  and  subsequent  indorsers. 
Provided  that, 

Where  a  bill  has  been  materially  altered,  but  the 
alteration  is  not  apparent,  and  the  bill  is  in  the 
hands  of  a  holder  m  due  oouise,  such  holder  may 
avail  himself  of  the  bill  as  if  it  had  not  been 
altered,  and  may  enforce  payment  of  it  according 
to  its  original  tenor. 
^2.)  In  particular  the  following  alterations  are  ma- 
terial, namely,  any  alteration  of  the  date,  the  snm  pay- 
able, the  time  of  payment,  the  place  of  payment,  and, 
where  a  bill  has  been  accepted  generally,  the  addition 
of  a  place  of  payment  without  the  acceptor's  assent. 

Aceeptanoe  and  Payment  for  Honour. 
Ao«pu»oejor  63.  (1;)  Where  a  bill  of  exchange  has 
ptotart!*"'  been  protested  for  dishonour  by  non- 
acceptance,  or  protested  for  better  secu- 
rity) and  is  not  overdue,  any  person,  not  being  a  party 
already  liable  thereouj  may,  with  the  consent  of  the 
holdor,  intervene  and  accept  the  bill  supi^  protest,  for 
the  honour  of  any  party  fiable  thereon,  or  for  the 
honour  of  the  person  for  whose  account  the  bill  is 
drawn. 

(2.)  A  bill  may  be  accepted  for  honour  for  part  only 
of  the  sum  for  whicfe  it  is  drawn. 

^3;}  An  acceptance  for  honour  snprik  protest  in  order 
to  be  valid  must — 

(oi)  be  written  on  the  bill,  and  indicate  that  it  is  an 
acceptance  for  hononr : 

(h.)  be  signed  by  the  acceptor  for  honour: 

(4.)  Where  an  acceptance  for  honour  does  not  ex- 
pressly state  for  whose  honour  it  is  made,  it  is  deemed 
to  be  an  acceptance  for  the  honour  of  the  drawer. 

(5.)  Where  a  bill  payable  after  sight  is  accepted  for 
honour,  its  maturity  .is  calculated  from  the  date  of  the 
noting  for  non-acceptanoe,  and  not  from  the  date  of  the 
acceptance  for  honour. 

umbatfoi  66.  (I.)  The  acceptor  for  hononr  of  a 

JSS^^  "        bill  by  accepting  it  engages  that  he  will, 

on  due  presentment,  pay  the  bill  accord- 
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ing  to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by 
the  drawee,  provided  it  has  been  duljr  presented  for 
payment,  and  protested  for  non-payment,  and  that  he 
receives  notice  of  these  facts. 

(2.)  The  acceptor  fbr  honour  is  liable  to  the  bolder 
and  to  all  parties  to  the  bill  subsequent  to  the  party  for 
"whose  honour  hb  has  accepted. 


^"ST°*  *°  "•  ('•'>  Where  a  dishonoured  bill  has 
tewnr'  "  been  accepted  for  honour  suprk  protest, 
or  contains  a  reference  in  case  of  need, 
it  must  be  protested  for  non-payment  before  it  is  pre- 
sented for  payment  to  tiie  acceptor  for  honour,  w 
referee  in  case  of  need. 

(2.^  Where  the  address  of  the  acceptor  for  honour  is 
in  the  same  place  where  the  bill  is  protested  for  non- 
payment, the  bill  must  be  presented  to  him  not  later 
than  the  day  following  its  maturity;  and  where  the 
address  of  the  acceptor  for  honour  is  in  some  place 
other  than  the  place  where  it  was  protested  for  non- 
p*ynient,  the  bill  must  be  forwarded  not  later  than  the 
day  following  its  maturity  for  presentment  to  him. 

(3.)  Dday  in  presentment  or  non-presentment  is 
excuMd  by  any  droumstanoe  which  would  excuse  delay 
in  presentment  for  payment  or  non-preaeatment  for 
payment. 

(4.)  When  a  bill  of  exchange  is  dishonoured  by  the 
acceptor  for  honour  it  must  be  protested  for  non-pay- 
ment by  him. 
Pvmentfor  gg.  (1.)  Where  a  bill  has  been  pro- 

'boDour  MDn  i  i* 

j,flt„t  tested  for  non-payment,  any  person  may 

intervene  and  pay  it  snprk  protest  for  the 
honour  of  any  party  liable  thereon,  or  for  the  honour  of 
the  person  for  whose  account  the  bill  is  drawn. 

(2.)  Where  two  or  more  persons  offer  to  pi^  a  bill 
for  the  honour  of  different  parties,  the  person  whose 

Kyment  will  discharge  most  patties  to  the  bill  shall 
.ve  the  preference. 

(3.)  Payment  for  honour  suprti  protest,  in  order  to 
operate  as  such  and  not  as  a  mere  voluntary  payment, 
must  be  attested  by  a  notarial  act  of  honour  which 
may  be  appended  to  the  protest  or  form  an  extension 
of  It.     . 

(4.)  Thenotariajactofhonour  must  be  founded  on 
a  declaration  made  by  the  payer  for  honour,  or  his 
agent  in  that  behalf,  declaring  his  intention  to  pay  the 
lull  for  honour,  and  for  whose  honour  he  pays. 

(5.)  Where  a  bill  has  been  paid  for  honour,  all  parties 
•absequent  to  the  party  fbr  whose  honour  it  is  paid  are 
discharged,  but  the  payer  fbr  honour  is  subrogated  for, 
and  succeeds  to  both  the  rights  and  duties  of,  the  holder 
as  regards  the  party  for  whose  honour  he  pays,  and  all 
parties  liable  to  that  party. 

(6.)  The  payer  for  honour  on  paying  to  the  hokldr 
the  amount  of  the  bill  and  the  notarial  expenses  inci- 
dental to  its  dishonour  is  entitled  to  receive  both  the 
bill  itself  and  the  protest.  If  the  holder  do  not  on 
demand  deliver  them  up  he  shall  be  liable  to  the  payer 
for  honour  in  damages. 

(7.)  Where  the  holder  of  a  bill  refuses  to  receive 
payment  supra  protest  he  shall  lose  his  right  of  recourse 
against  any  party  who  would  have  been  discharged  by 
such  payment. 

Lost  Instruments. 

69.  Where  a  bill  has  been  lost  beftne 

it  is  overdne,  the  person  who  was  the 

holder  of  it  may  apply  to  the  drawer  to 
give  him  another  bill  of  the  same  tenor,  giving  security 
to  the  drawer  if  required  to  indemnify  him  against  fJl 
persons  whatever  in  case  the  bill  alleged  to  have  been 
ost  shall  be  found  again. 


HoMer'tftfbtto 
dnpUcate  of  loit 


If  the  drawer  on  request  as  aforesaid  refuses  to  give 
such  duplicate  bill,  he  may  be  compelled  to  do  so. 

Action  on  ]Mt  70.  In  any  action  or  proceeding  upon 
a  bill,  the  court  or  a  judge  may  order 
that  the  loss  of  the  instrument  shall  not  be  set  up, 
provided  an  indemnity  be  given  to  the  satisfaction 
of  the  court  or  judge  against  the  claims  of  any  other 
person  upon  the  instrument  in  question. 

BiU  m  a  Set 
Rnioutoacta       71.  (U  Wlieve  a  bill  is  drawn  in  a 
set,  each  part  of  the  set  b^g  numbered,  and  conbuning 
a  reference  to  the  other  parts,  the  whole  of  the  parts 
constitute  one  bill. 

(2.)  Where  the  holder  of  a  set  indorses  two  or  more 
parts  to  different  persons,  be  is  liable  on  every  such 
part,  and  every  indorser  subsequent  to  him  is  liable  on 
the  part  he  has  himself  iodoised  as  if  the  said  parts 
were  separate  bills. 

(3.)  Where  two  or  more  parts  of  a  set  are  negotiated 
to  different  holders  in  due  course,  the  holder  whose  title 
first  accrues  is  as  between  such  holders  deemed  the 
true  owner  of  the  bill ;  but  nothing  in  this  sub-section 
shall  affect  the  rights  of  a  person  who  in  due  course 
accepts  or  pays  the  part  first  presented  to  him. 

(4.)  The  aooeptaiMie  may  be  written  on  any  part, 
and  it  must  be  written  on  one  part  only. 

If  tite  drawee  accepts  more  than  one  part,  and  snoh 
accepted  parts  get  into  the  hands  of  different  holders  in 
doe  course,  he  is  liable  on  every  suofa  part  as  if  it  irere 
a  separate  bill. 

(5.)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays 
it  without  requiring  the  part  bearing  his  acceptance  to 
be  delivered  up  to  hioi,  and  that  part  at  maturity  is 
outstanding  in  the  hands  of  a  holder  in  due  course,  he 
is  liable  to  the  holder  thereof. 

(6.)  Subject'  to  the  preceding  rules,  where  any  one 
part  of  a  bill  drawn  in  a  set  is  discharged  by  payment 
or  otherwise,  the  whole  bill  is  discharged. 

CoT^t  of  Laws. 
HdMwiwN  mn     72.  Where  a  bill  drawn  in  one  country 
"*'™'**-  is  negotiated,  accepted,  or  payable  in 

another,  the  rights,  duties,  and  liabilities  of  the  parties 
thereto  are  determined  as  follows : 

(I.)  The  validity  of  a  bill  as  regards  requisites  in 
form  is  determined  by  the  law  of  the  place  of 
issue,  and  the  validity  as  regards  requisites  in 
form  of  the  supervening  contracts,  such  as  accept- 
ance, or  indorsement,  or  acceptance  laprk  pro- 
t6at,  is  determined  by  the  law  of  the  pUce  where 
such  contract  was  made.  ^ 

Provided  that — 

(a.)  Where  a  bill  is  issued  out  of  the  United 
Kingdom  it  is  not  invalid  by  reason  onlv 
that  it  is  not  stamped  in  accordance  with 
the  law  of  the  place  of  issue : 
(b.)  Where  a  bill,  issued  out  of  the  United 
Kingdom,  conforms,  as  regards  requisites  in 
form,  to  the  law  of  the  United  Kingdom,  it 
may,  for  the  purpose  of  enferoing  payment 
thereof,  be  treated  as  valid  as  Iwtween  all 
persons  who  negotiate,  hold,  or  become 
parties  to  it  in  the  United  Kingdom. 
(2.)  Subject  to  the  provisions  of  this  Act,  the  intre- 
pretation  of  the  drawing,  indorsement,  accept- 
ance, or  acceptance  suprk  protest  of  a  bill,  is 
determined  by  the  law  of  the  place  where  suoh 
contract  is  made. 
Provided  that  where  an  inland  bill  is  indorsed  in  a 
foreign  country  the  indorsement  shall  as  regards 
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the  payer  be  interpreted  according  to  the  law  of 
the  United  Kingdom. 

(3.)  The  duties  of  the  holder  with  respect  to  present- 
ment for  acceptance  or  payment  and  the  neces- 
rity  for  or  sufficiency  of  a  protest  or  notice  of  dis- 
honour, or  otherwise,  are  determined  by  the  law 
of  the  place  where  the  act  is  done  or  the  bill  is 
dishonoured. 

(4.)  Where  a  bill  is  drawn  out  of  but  payable  in 
the  United  Kingdom  and  the  sum  payable  is 
not  expressed  in  the  currency  of  the  United 
Kingdom,  the  amoant  shall,  in  the  absence  of 
some  express  stipulation,  be  calculated  accord- 
ing to  the  rate  of  exchange  for  sight  drafts  at 
the  place  of  payment  on  the  day  the  bill  is 
payable. 

(A.)  Where  a  bill  is  drawn  in  one  country  and  is 
payable  in  another,  the  due  date  thereof  is  de- 
termined according  to  the  law  of  the  place  where 
it  is  payable. 

Pakt  m. 
Cheques  or  a  Ba.nkbb. 
Chaqiiedafliied.       73,  A  cheqne  is  a  bill  of  exchange 
drawn  on  a  banker  payable  on  demand. 

Except  as  otherwise  provided  in  this  Part,  the  pro- 
visions of  this  Act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a  cheque. 
Pranntaient  of       74.  Subject  to  the  Provisions  of  this 

cheqw  lor  pv-     »„*  ' 

ment  •**"( — 

(1.)  Where  a  cheqne  is  not  presented 
for  payment  within  a  reasonable  time  of  its  issue, 
and  the  drawer  or  the  person  on  whose  account 
it  is  drawn  had  the  right  at  the  time  of  such  pre- 
sentment as  between  him  and  the  banker  to 
have  the  cheque  paid  an  d  suffers  actual  damage 
through  the  delay,  he  is  discharged  to  the  extent 
of  such  damage,  that  is  to  say,  to  the  extent  to 
which  such  drawer  or  person  is  a  creditor  of 
such  banker  to  a  larger  amount  than  he  would 
have  been  had  such  cheque  been  paid. 
(2.)  In  determining  what  is  a  reasonable  time  regard 
shall  be  had  to  the  nature  of  the  instrument,  the 
usage  of  trade  and  of  bankers,  and  the  facts  of 
theparticular  case. 
(3.)  The  holder  of  such  cheque  as  to  which  such 
drawer  or  person  is  discharged  shall  be  a  creditor, 
in  lieu  of  such  drawer  or  person,  of  such  banker 
to  the  extent  of  such  disciuurge,  and  entitled  to 
recover  the  amount  from  him. 
Bm^on  of         75.  The   duty   and    authority  of  a 
aathori^  banker  to  pay  a  cheque  drawn  on  him  by 

his  customer  are  determined  by — 
(1.)  Countermand  of  payment: 
(2.)  Notice  of  the  customer's  death, 

Croued  Cheque*. 

Oj^^JjJJ*  76.  (1.)  Where  a  cheqne  bears  across 

■prnwonMagi  its  fece  an  addition  of— 

(a.)  The  words  "and  company"  or 

any  abbreviation  thereof   between  two   parallel 

transverse  lines,  either  with  or  without  the  words 

"  not  negotiable" ;  or 
(6.)  Two  parallel  transverse  lines  simply,  either  with 

or  without  the  words  "  not  negotiable  "  ; 
that  addition  constitutes  a  crossing,  and  the  cheque  is 
crossed  generally. 

(2.)  Where  a  cheque  bears  across  its  foce  an  addition 
of  the  name  of  a  banker,  either  with  or  without  the 
words  "not  negotiable,"  that  addition  constitutes  a 
crosmng,  and  the  cheque  is  crossed  specially  and  to  that 
banker.  J 


Croidngiqr  77,  H.)  A   cheoue    may    be    crooed 

^rawer  or  tftar    ggnera^flypi,  specially  by  the  drawer. 

(2.)  Where  a  cheque  is  uncrossed,  the 
holder  ■OM  cross  it  generally  or  specially. 

(3.)  Where  a  cheque  is  crossed  generally  the  holder 
mav  cross  it  specially. 

(4.)  Where  a  cheque  is  crossed  generally  or  specially, 
the  holder  may  add  the  words  "  not  negotiable. 

(5.)  When  a  cheque  is  crossed  specially,  the  banker 
to  whom  it  is  crossed  ma^r  again  cross  it  specially  to 
another  banker  for  collection. 

(6.)  Where  an  uncrossed  cheque,  or  a  cheqne  crossed 
generally,  is  sent  to  a  banker  for  ooUecUon,  he  may 
cross  it  specially  to  himself. 

material  Mrt  .  ^®"  ^  CTOSMng  authorised  by  this  Act 
S  cheqae***^  >■  ^  material  part  of  the  cheque ;  it  shall 
not  be  lawful  for  any  person  to  obliterate 
or,  except  as  authorised  by  this  Act,  to  add  to  or  alter 
the  crossing. 

S^eruto  '?■  ('"^  Where  a  cheqne  is  crosaed 

orcaedeheqnea.  specdally  to  more  than  one  banker  except 
when  crossed  to  an  agent  for  collection 
being  a  banker,  the  banker  on  whom  it  is  drawn  shall 
refuse  payment  thereof. 

f2.)  Where  the  banker  on  whom  a  cheque  is  drawn 
which  is  so  crossed  nevertheless  pays  the  same,  or  pays 
a  cheque  crossed  generally  otherwise  than  to  a  banker, 
or  if  crossed  specially  otherwise  than  to  the  banker  to 
whom  it  is  crcMsed,  or  his  agent  for  collection  being  a 
banker,  he  is  liable  to  the  true  owner  of  the  cheque  for 
any  loss  he  may  sustain  owing  to  the  cheque  having 
been  so  paid. 

Provided  that  where  a  cheque  is  presented  for  pay- 
ment which  does  not  at  the  time  of  presentment  appear 
to  be  crossed,  or  to  have  had  a  crossing  which  has  been 
obliterated,  or  to  have  been  added  to  or  altered 
otherwise  than  as  authorised  by  this  Act,  the  banker 
paying  the  cheque  in  good  faith  and  without  negligence 
shall  not  be  responsible  or  incur. any  liability,  nor  shall 
the  payment  be  questioned  by  reason  of  the  cheque 
having  being  crossed,  or  of  the  crossing  having  been 
obliterated  or  having  been  added  to  or  altered  other- 
wise than  as  authorised  by  this  Act,  and  of  payment 
having  "been  made  otherwise  than  to  a  banker  or  to  the 
banker  to  whom  the  cheqne  is  or  was  crossed,  or  to  his 
agent  for  collection  being  a  banker,  as  the  case  may  be. 

Pto^tionto  80.  Where  the  banker,   on  whom  a 

drawer  wiiera  Crossed  cheque  is  drawn,  in  good  iUth 
ebeqae  ii  and  withont  negligence  pays  it,  if  crossed 

"°*'**-  generally,   to  a  banker,  and  if  crossed 

specially,  to  the  banker  to  whom  it  is  cnMsed, 
or  his  agent  for  collection  being  a  banker,  the 
banker  paying  the  cheque,  and,  i?  the  cheque  has 
come  into  the  hands  of  the  payee,  the  drawer  shall 
respectively  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of  the 
cheque  had  been  made  to  the  true  owner  thereof. 

Kffectof  81.  Where  a  person  takes  a  crossed 

J^J^'""  cheque   which    bears  on    it  the   words 

"  not  negotiable,"  he  shall  not  have  and 
shall  not  be  capable  of  giving  a  better  title  to  the 
cheque  than  that  which  the  person  from  whom  he  took 
it  had. 

PnteeHon  to  82.  Where  a  banket-  in  good  faith  and 

^J^,  *  without  negligence  receives  payment  for 

a  customer  of  a  cheque  crossed  generally 
or  specially  to  himself,  and  the  customer  has  no  title  or 
a  defective  title  thereto,  the  banker  shall  not  incur  any 
liabilitpr  to  the  true  owner  of  the  cheqne  by  reason  only 
of  having  received  such  payment. 
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Part  IV. 
Pbokissort  Notis. 
Promiaiorr  88.  (I)  A  promiMorr  note  is  an  nn- 

oonditional  promise  tn  imting  made  by 
one  person  to  another  signed  by  the  maker,  engaging 
to  pay,  on  demand  or  at  a  fixed  or  determinable  fntare 
time^  a  sum  certain  in  money,  to,  or  to  the  order  of,  a 
specified  person  or  to  bearer. 

J 2)  An  instroment  in  the  form  of  a  note  payable  to 
cer'a  order  is  not  a  note  within  the  meaning  of  this 
■ection  unless  and  until  it  is  indorsed  by  the  maker. 

(3.^  A  note  is  not  invalid  by  reason  only  that  it 
contains  also  a  pledge  of  collateral  security  mth 
•athority  to  sell  or  dispose  thereof. 

(4.)  A  note  which  is,  or  on  the  face  of  it  purports  to 
be,  both  made  and  payable  within  the  British  Islands 
is  an  inland  note.    Any  other  note  is  a  foreign  note. 

'^•'•wy  84.  A  promissory  note  is  inchoate  and 

iieoM«u7.  incomplete  until  delivery  thereof  to  the 

payee  or  bearer. 

Joint  ud  85.  (1)  A  promissory  note  may  be 

"""^  made  by  two  or  more  makers,  and  they 
may  be  liable  thereon  jointly,  or  jointly  and  severally 
according  to  its  tenor. 

(3.)  Where  a  note  runs  "  I  promise  to  pay  "  and  is 
signed  by  two  or  more  persons  it  is  deemed  to  be 
their  j(»nt  and  several  note. 

""^SJ^"  ®'-  (*•)  "'^l"®*  »  note  payable   on 

on  demand.  demand  has  been  indorsed,  it  most  be 
presented  for  payment  within  a  reasonable  time  of 
the  indorsement.  If  it  be  not  so  presented  the  indorser 
is  dischareed. 

(2)  In  determining  what  is  a  reasonable  time,  regard 
siuul  be  had  to  the  nature  of  the  instrument,  the 
usage  of  trade,  and  the  facts  of  the  particular  case. 

(3.)  ^'here  a  note  payable  on  demand  is  n^otiated, 
it  18  not  deemed  to  be  overdue,  for  the  purpose  of 
affecting  the  holder  with  defects  of  title  oi  which  he 
had  no  notice,  by  reason  that  it  appears  that  a 
reasonable  time  for  presenting  it  for  payment  has 
elapsed  since  its  issue. 

i^Mntnient  97.  (1.)  Where  a  promissory  note  Is 

P*^«nb  >"  ^^^  \ioAy  of  it   made  payable  at   a 

E  particular  place,  it  must  be  presented  for 

Eiyment  at  that  place  in  order  to  render  the  maker 
able.    In  anv  other  case,  presentment  for  pavn^ent  is 
not  necessary  m  order  to  render  the  maker  Gable. 

(2.)  Presentment  for  payment  is  necessary  in  order 
to  render  the  indorser  of  a  note  liable. 

(3.)  Where  a  note  is  in  the  body  of  it  made  payable 
at  a  particular  place,  presentment  at  that  place  is 
necessary  in  order  to  render  an  indorser  liable ;  but 
when  a  place  of  payment  is  indicated  by  way  of 
nemorandum  only,  presentment  at  that  {dace  is 
sufficient  to  render  the  indorser  liable,  but  a  present- 
ment to  the  maker  elsewhere,  if  sufficient  in  other 
respects,  shall  also  suffice. 

uaMiit7  of  88.  The  maker  of  a  promissory  note 

*  by  making  it — 

(1.)  Engages  that  he  will  pay  it  according  to  its 
tenor; 
(2.)  Is  prednded  from  denying  to  a  bolder  in  due 
.  coarse  the  existence  of  the  payee  and  his  then  capacity 
'  to  indorse. 
Application  of         89.  (i.)  Subject  to  the  provisions  in 
natal!  ^'  P*"^  *^  ezce{>t  as  by  this  section 

provided,    the   provisions   of    this   Act 
relating  to  bills  of  exchange  apply,  with  the  necessary 
'  modifications,  to  promissory  notes. 


(2.)  In  applying  those  provisions  the  maker  of  a 
note  shall  be  deemed  to  correspond  with  the  acceptor 
of  a  bill,  and  the  first  indorser  of  a  note  shall  be  deemed 
to  correspond  with  the  drawer  of  an  accepted  bill  pay- 
able to  drawer's  order. 

(3.)  The  following  provisions  as  to  bills  do  not  apply 
to  notes ;  namely,  provisions  relating  to— . 

(a.)  Presentment  for  acceptance ; 

(6.)  Acceptance; 

(e.)  Acceptance  supra  protest ; 

(d)  Bills  in  a  set. 

(4.)  Where  a  foreign  note  is  dishononred,  protest' 
thereof  is  unnecessary. 


Paet  V. 
Supplementary, 
OoodhiUi.  90.  A  thin^  is  deemed  to  be  done  in 

good  faith,  within  the  meamng  of  this  Act,  where  it  is 
in  fact  done  honestly,  whether  it  ia  done  negligently  or 
not. 

Bignuon.  91.  (1.)  Where,  by  this  Act,  any  in- 

strument or  writing  is  required  to  be  ngned  by  any 
person,  it  is  not  neoessaiy  that  he  should  siffn  it  with 
nis  own  hand,  but  it  is  sufficient  if  his  signature  is 
written  thereon  by  some  other  person  by  or  under  )us 
authori^. 

(2.)  In  the  ease  of  a  corporation,  where,  b^  this  Act, 
any  instrument  or  writing  is  required  to  be  signed,  it  is 
sufficient  if  the  instrument  or  writing  be  sealed  wiUi  the 
corporate  seaL 

But  nothing  in  this  section  shall  be  oqnstmed  as  re- 
quiring the  bill  or  note  of  a  corporation  to  be  under 
seal. 

cmpnutionof       02.  Where,   by    this    Act,    the  time 
limited  for  doing  avy  sot  or  thing  is  less 
than  three  days,  in  reokoning  time,  non-business  days 
are  excluded. 

"  Non-business  days "  f<>r  tlie  purposes  of  this  Act 
mean — 

(a.)  Sunday,  Good  Friday,  Christmas  Day ; 

(6.)  A'bank  holiday  under  the  Bank  Holi&ys  Act, 

1871,  or  Acts  amending  it: 
(c.)  A  day  appointed  by  Royal  proclamation  as  a 
public  fast  or  thanksgiving  day. 
Any  otner  day  is  a  business  day. 
Wboi  noting  93.  For  the  purposes  of  this  Act,  where 

^iT^nit  to       ,  !,;„  ^  ^^^  r  ^^j^  ^  be  protested 

within  a  specified  dme  or  before  some 
fbrther  prooeeding  is  taken,  it  is  sufficient  that  the  bill 
has  been  noted  for  protest  before  the  expiration  of  the 
specified  time  or  tne  taking  of  the  proceedings;  and 
the  formal  protest  may  be  extended  at. any  time  there- 
after as  of  tne  date  of  the  noting. 

Pj?^  "h«»  94.  Where  a  dishonoured  bill  or  note 

^^l^u^  is  anthorised  oi;  reiraired  to  be  protested, 

and  the  service;  of  a  notary  cannot  be 
obtained  at  the  place  where  thfi  bill  is  dishonoured,  any 
householder  or  substantial  resident  of  the  place  may,  in 
the  presence  of  two  witnesses,  give  a  certificate,  signed 
by  tbein,  attesting  the  dishonour  of  the  bill,  and  the  cer- 
tificate shall  in  all  respects* operate  as  if  it  were -a 
formal  protest  of  the  bill. 

The  form  given  in  Schedule  1  to  this  Act  may  be  used 
with  necessary  modifications,  and  if  used  shall  be  suffi- 
cient. .  .  .  :  ;  : 
DiTMrndw*.  95.  The  provirions  of  this  Act  as  to 
^Su^^  crossed  cheques  shall  apply  to  a  warrant 
for  payment  of  dividend. 

BwMi-  96.  The  enactments  meationed  in  ^e 

second  schedule  to  this  Act  are  hereby  repealed  as  from 
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tbe  commencement  of  this  Act  to  the  extent  in  that 
schedule  mentioned. 

Provided  that  sach  repeal  shall  not  afFect  anything 
done  or  sufFered,  or  any  right,  title,  or  interest  acquired 
or  accrued  before  the  commeneement  of  this  Act,  or 
an^  legal  proceeding  or  remedy  in  respect  of  any  sneh 
thing,  right,  title,  or  interest. 

teTtniL  97 — (1.)  The  rules  in  bankruptcy  re- 

lating to  bins  of  ezcnange,  promissory  notes,  and 
cheques,  shall  continue  to  apply  tnereto  notwithstanding 
anythim;  In  this  Act  oontauMO. 

(9.)  The  rules  of  common  law  induding  the  law  mer- 
chant,  save  in  so  far  as  they  are  inconsistent  with  the 
express  provisions  of  this  Act,  shall  continue  to  apply 
to  bills  of  ezchan^  promissary  notes,  and  cheques. 

(3.^  Nothing  m  tait  A«t  or  in  any  repeal  effected 
thmby  shill  i^Ceefc>- 

M*M VM. c  (7.    (a.)  The  pnmooBS  of  the  Stamp  Act, 
1870,  or  Acts  amending  it,  or  any  law  or  enact* 
meat  for  the  time  being  in  fctrce  reUting  to  the 
rereitnoi 
» AM  Viet  e.  88.    (ft.)  The  proTifiona  t£  the  Companiea 
Aot,  IMS),  or  Acta  amending  it,  or  any  Act 
reUting  to  joint  stock  banks  or  .companies: 
(e.)  The  provisions  of  any  Aot  rdating  to  or  confirm- 
ing the  privileees  of  the  Bank  of  England  or 
tbo  Bank  ot  Xreland  respeqtiveljr : 
(it)  The  vaUditgr  of  any  vaafo  relating  to  dividend 
wamnta,  or  the  indersenienta  theraof. 
8>fiiis  of  maa-      98.  Nothing  in  this  Aot  or  in  any 
SlgrtSr"  »«P«^  effected  therBl<y  shall  extend  or 
nxtaiet,  or  in  any  ir^y  ^ter  or  affect 
the  law  and  praetioe  in  Sootland  in  regard  to  siimmary 
diUgenoe. 

^j*«J««««^  M.  Where  any  Act  or  document  refers 
a4Uio«iMrAct%  ^^  ^^^  enactment  repealed  by  this  Act, 
the  Act  or  document  shall  be  construed, 
and  dudl  operate,  as  if  it  referred  to  the  correqxmding 
provinons  of  this  Ac^ 


2»rie  «jM^  100.  In  any  judical  proceeding  in 
uin  jndioj  Scotland,  any  fact  relating  to  a  bill  of 
pnmM^iB  exchange,  bank  cheque,  or  promissory 
note,  which  is  relevant  to  any  question  m 
liability  thereon,  may  be  proved  by  parole  evidence: 
Provided  that  this  enactment  shall  not  in  any  way 
affect  the  existing  law  and  practice  wherel^  the  party 
who  is,  according  to  the  tenor  of  any  bill  of  exchange, 
bank  cheque,  or  promissory  note,  debtor  to  the  holder, 
in  tiie  amount  thereof,  may  be  reqtured,  as  a  condition 
of  obtaining  a  sist  of  diligence,  or  suspension  of  a  charge, 
or  threatened  charge,  to  make  such  consiffnation,  or  to 
ffnd  such  caution  as  the  court  or  judge  Defore  whom 
the  cause  is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the 
bill  of  exdiange,  bank  cheque,  or  promissory  note  haa 
nndergone  the  lesennial  prescription. 


SCHEDULES. 


Sftotion  M. 


FIBBT  BCSEUtTLK. 


Form  of  protest  whioh  may  be  used  when  the  lerviDeaof 
a  notary  cannot  be  obtained. 
Enow  all  men  that  I,  A.  B.  [hoaseholder],  ot 
in  the  county  of  ,  in  tbe  United  Kingdom, 

at  the  request  of  0.  B^  there  bring  no  notary  pnUie 
avaUable,  did  on  the  day  of  188 

at  dMnaad  papnent  [m-  aeeoptanoe] 

ot  the  hill  of  ezobanga  hetenndar  wiitton,  from  B.  f., 
to  whioh  demand  be  made  answer  [state  answer,  if  any] 
wherefore  I  now,  in  the  piesenoe  ot  O.  B.  and  /.  K.  do 
protest  the  said  bill  of  exchange. 

<aigned)       A.  B. 

Jf.B. — The  bni  itseU  shoold  be  annexed,  or  a  eopy  ot 
the  bill  and  all  that  is  written  thereon  ahoold  be  nnoec- 

written. 


SECOND  SCHEDULE. 
EwAOTimiTB  B>raAi.xi>. 


taitandCOy*^: 

^nueof  AetmiwUoitl  BapML 

»  Will.  8.  a  17.   ,■ 

An  Act  for  the  better  payment  of  Inland  Bills  ot  Exohange 

8  ft  4  Anne,  e.  B.  *          • 

An  Aot  for  giving  like  remedy  npon  Promisaory  Notes  as  is  now  oaad  upon  BiUs 
ot  Exoh»nne,  »od  tor  iihe  better  payment  ot  Inland  Bills  ot  Bxohaoge. 

17000.8.0.80.  • 

An  Aot  tor  fnrther  restraining  the  negotiation  of  promiasory  notes  and  inland 
England. 

8»  ft  40  Geo.  8. 0,43.      . 

An  Act  tor  the  better  obaervMiae  of  Oood  Friday  in  oettain  caaea  therein 
mentioned. 

48  000.8.0.88.  . 

An  Aot  to  reetraia  tbe  Negotiation  of  Fromissory  Notes  and  Inland  Billa  of 
Exohange  andet  a  Limited  sum  in  England. 

1  ft  a  Oeo.  4.  a  78. 

An  Aot  to  legolate  Aooeptanoes  of  Bills  ot  Exchange. 

7ft8aea4.&16. 

An  Act  fbr  declaring  the  law  in  relation  to  Bills  of  Exohange  and  Fiomisaory 
Notes  beaoming  payable  on  Good  Friday  or  Ohiiatmaa  Day. 

9ae».4a34.    • 

An  Ant  to  repeal  oertain  Acts,  and  to  oonsolidate  and  amend  the  laws  relating 
to  bUIa  ol  exohange  and  promisaory  notea  in  Ireland, 
in  part ;  that  ia  to  say, 

Seotlon  two,  toor,  aeven,  eight,  nia^  ten,  elevea. 

Sft8¥mi.lo.98. 

An  Aot  for  ngnlating  the  proteating  for  non-payment  of  Bflb  ot  Exchange 
drawn  payable  at  a  plaoa  not  being  the  plaoe  ot  the  reeidenoe  of  the  drawee 
ot  drawees  ot  the  same. 
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BMrioD  *nd  Chaplar 

TMb  ei  Aet  and  ertm  ef  Bapad. 

eft7WilL4.o.68. 

As  Abt  tot  deolatinc  the  law  as  to  the  day  on  wUoh  it  is  reqaiBite  to  present 
for  payment  to  Aooeptor,  or  Aooeptors  saprk  protest  for  Eononr,  or  to  the 
BetHNe  or  B««u«ea,  in  «aae  of  need.  BiUs  ot  Bxobange  whieh  have  been 
dishononred. 

8  ft  9  Viot.  e.  87.  - 
In  part. 

An  Aot  to  regulate  the  iiane  of  bank  notes  in  IreUnd,  and  to  refpdate  the  re- 
payment of  certain  sama  advanced  by  the  OoTeraoc  and  Oompany  of  (be 
Bank  of  Ifeland  for  the  pablio  Borviee, 
in  part ;  that  is  to  si^. 

Section  twenty-fonr. 

19  ft  20  Viot.  0.97. 
in  part. 

The  Meroantile  Law  Amendment  Act,  1866, 
in  part;  that  is  to  say, 

Seotions  six  and  seven. 

23  ft  24  Viete.  111. 
in  part. 

An  Ant  for  granting  to  Her  Majesty  certain  dnttea  of  stamps,  and  to  amend  tb« 
laws  relating  to  the  stamp  daties, 
ia  part ;  that  is  to  say, 

Section  nineteen. 

84  ft  86  \^.  a  74. 

notes  payable  at  sight  or  on  presentation. 

89  4  40  Viot.  a  81. 

The  Crossed  Cheqaes  Act,  1876. 

41  ft  42  Viot  a  18. 

The  Bills  of  Exchange  Aot,  1878. 

19  ft  20  Vict.  0.  60. 
in  part. 


EHAonaxT  Bxfxalw>  as  to  SooTLun). 

The  Mereaatile  Law  (Beottand)  Amendment  Aa!,  1666. 
in  part ;  that  is  to  say, 

Sections  ten,  eleven,  twelve,  thirteen,  fourteen,  flfteea,  and  sixteen. 


Cap.  LXn. 

An  Act  to  grant  Money  for  the  purpose  of  Loans 
bj  the  Public  Works  Loan  Commissioners  and 
the  Commissioners  of  Public  Works  in  Ireland 
and  the  Irish  Land  Commiaskm ;  and  for  other 
pnrposea  relating  to  Loans  by  those  Commis- 
sioners. [18tA  Augutt  1882.] 

Cap.  LXUI. 
An  Act  to  amend  the  Acts  regulating  the  pay  of 
certain  officers  oi  the  Soyal  Irish  Constabulary 
Force,  and  for  other  purposes  connected  there- 
with. [18(A  Auffutt  1882.] 

Cap.  LXIV. 
An  Act  to  continae  varioas  expiring  Lawp. 

[l&A  AvguH  1882.] 
WHEREAS  the  sevoral  Acts  mentioned  in  oolumn  one 


of  the  sdiednle  to  this  Act  are,  to  the  extent  specified 
in  column  two  of  that  schedule,  Knitted  to  expire  on 
the  thirty-first  day  of  Deocmfaer  one  thowana  eight 
hundred  and  eighty-two : 

And  whereas  it  is  ezpedieot  to  provide  for  the 
ooBtinaanoe  as  in  tUs  Aet  BMntioaied  of  soeh  Acts,  and 
of  the  enactments  amending  the  same : 

Be  it  therefore  enacted,  &&,  ,  .  . 

Bhortiiti*,  I.  This  Aot  may  be  cited  as  the  Ez- 

priag  Laws  CoBtinnanoe  Aot,  18^ 

3.  The  Acts  msntioned  in  oolumn  one 
at  the  sdiednie  to  tlus  Act,  ia  so  far  as 
they  are  temporary  in  their  dvation, 
shall,  to  the  extent  in  colnmn  two  at  the  sal^  schedole 
ramtioBed,  be  eontSamd  witil  the-  tbirty-nrst  day  of 
December  one  thousand  «ght  hundred  aad  wgnty- 
three,  and  any  enactments  amending  or  afifectins  the 
enactments  continued  by  this  Act  shall,  in  so  far  as 
th^  are  temponuy  i*  tluHr  duration,  be  «ontinu«d  in 
like  manner. 


CoDtliiiiBiioa 
ofAotiln 


•  . 

.     SOHliDUIiXS. 

1. 

<M|bMdA<la 

X 
Bo*  tar  ogMbMd. 

6ft6Wil].4,o.27.    Linen,  Hempen,  Cotton, 
and  other  Mannfaotuiee  (Ireland). 

(2) 
8ft4Viot.o.8».    Poor  Bat«s^  Stock  in  Trade 

Exemption. 

(8) 
4  ft  6  -^nict.  a  86.  CopyhoU,  Inoksofe,  aad 
Tithe  Commiinoners. 

{*) 
4  ft  6  Vict.  e.  6».    Applicrtion  af  Eighwiv 
Bates  to  Tan^>ike  Roads. 

The   whole    Act   so   Isr  as  it  is   not 
repealed. 

The  whole  Act. 

So  mnch  aa  relates  to  the  u>pdntment  of 
and  thra  peiiod  fer  holding  oAoe  bf 

■Hie  iriwle  Act 

Sft4Victa»l.    (except  ai 
18  and  as.) 

6  ft  6  Vict  0. 68. 

7  ft  8  Viot  0. 47. 
SO  ft  U  Viet  c.  60. 

14  ft  16  Vict  o.  68. 
26  ft  »  Viet  0.78. 
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80H£DUL£— continued. 


Original  Acta 


How  far  eonUniud. 


Amending  Acta. 


(6) 
10  ft  U  Tict  o.  82.    Landed  Property  Im- 
pioTement  (Ireland). 


(6) 


Ecclemaatical  Juris- 


10  *  11  Viet.  c.  9& 
diction. 

(7) 

11  ft  12  Vict.  c.  82.    Comity  Ceas  (Ireland). 

(8) 
14&lSyiot.o.l04.    Episcopal  and  Ci^itular 
Estatea  Management. 


17  ft  18  Vict.  0. 102.    Oomipt  Piaotioea  Fre- 
vention. 

(10) 
88  ft  24  Vict,  a  19.    Dwellings  for  Labonring 
Claaaes  (Ireland). 

(11) 
84   ft   25  Vict   e.    109;     Salmon   Jiahery 
(England)  Act 

86  ft  27  Vict,  c  106.    Promiewry  Note& 

(18) 

87  ft  28  Vieb  c.  20.    Promiaaory  Notea  and 
Billa  of  Xzdiange  (Ireland). 

(14) 
28  •&  29  Tict.  c  46.    MHitla  BallotB  Sos- 
penaion. 

(16) 

88  ft  89  Vict.  0.  88.    LooomotiTfla  on  Boads. 

■    m 

'89  ft  SO  Vict  i.  62.    Froeecntion  Expenaee. 
(17) 

81  ft  82  Viot  c  126.    Election  Petitiona  and 
Oorropt  Pnotioea. 

<18) 

82  ft  88  "Viat,  a  21.    Election  CSommigaioneiB 
Expense*. 

-  •    (10) 

82  ft    88  Vict   a    6A.     Endowed   Schbola 
(Sohemea). 


(20) 
84  ft  86  Vict  0.  87.    Sunday  Observance 
Praeeeati(His. 

(21) 

86  ft  86  Vict    a  88.     Fariiamentaiy  and 

Municipal  Elections  (Ballot). 

(22) 

86  ft  87  Viot  c  48.    Begolation  of  Bailways. 

(28) 
88  ft  89  '^^ct.  c  48.    Police  Ezpenaea. 
™  (24) 

88  ft  SO  Viot  e.  84.     Betuming   Officers 
Expenses. 

(26) 

89  ft  40  Vict,  c  SI.    Joiias  (Ireland). 

(26) 
41  ft  42  Vict  o.  41.    Betomlng  Officers  Ex- 
penses (Scotland). 

(27) 
41  ft  42  Vict  o. .  72.    Sale  of  Liquors  on 
Snnday  (Ireland). 

(28) 
48  Vict  a  18.    Parliamentary  Elections. 


Aa  to  powers  of  Commisdoners. 

Aa  to  providona  oontinned  by  81  ft  22  Vict 
c60. 

The  whole  Act 

The  whole  Act  ao  far  as  it  is  not  repealed. 


The  whole  Aot  so  far  as  it  ia  not  repealed. 

The  whole  Aot 

Aa  to  appointment  of  Inqwcton^  a.  81. 

The  whole  Aot 
Theiriude  Act 

The  whole  Aot 

TbiB  whole  Act  ao  far  as  it  ia  not  repealed. 

The  whole  Aot 
The  whole  Aot 

The  whole  Act 

Aa  to  the  powera  of  injHng  gchemea,  and 
aa  to  the  payment  of  the  aalariaa  of 
additional  Charity  Commiasioners  and 
additional  aecretary. 

The  whole  Aot 

The  whole  Aot     .  ■  «  . 

ThewhdeAct 
The  whole  Act 
Thewhde  Act 

The  wlude  Aot 
The  whole  Act 

The  whole  Act 


The  whole  Act  except  so  far  aa  it  oon- 
tinuea  any  other  Act. 


12  ft  18  Viet  0.  69. 
18  ft  14  Vict  c  81. 
26  A  26  Vict  a  29. 
29  ft  SO  Vict  0.  40. 


20  ft  21  TTict  e.  7. 

17  ft  18  Vict  0. 116. 

21  ft  22  Vict  c  94. 
22.ft  28  Viot  e.  46. 
23  ft  24  Vict  c.  124. 

31  ft  82  Vict  c.  114,  a.  10. 

21  ft  28  Viot  c  87. 
26  <fe  27  Vict  o.  29. 
81  ft  82  ATict  o.  126. 


41  ft  42  Viot  0.  6a 

41  ft  42  Vict  c.  77.  (PartH.) 


42  ft  48  Vict  a  76. 
84  ft  86  Vict  o.  61. 


86  ft  87  Viot  o.  87. 

87  ft  88  Vict  c  87. 


88  ft  89  Vict  a  40. 
(Municipal  Hectiona.) 

87  ft  88  Vict.  c.  40.  (Part  IL 
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Cap.  LXV. 

An  Act  to  make  provision  respecting  certain  Prison 
'"■^— •'="  [18rt  August  1882.] 


Charities. 


Cap.  LXVL 

An  Act  to  amend  the  Laws  relating  to  Licences 
to  retail  Intoxicating  Liquors  on  Passenger 
Vessels  in  Scotland.  [16th  August  1882.] 

Cap.  LXVIL 

An  Act  to  further  amend  the  Law  relating  to 
Turnpike  Boads  in  South  Wales. 

[18M  August  1882.] 

Cap.  LXVllL 

An  Act  to  suspend  for  a  limited  period,  on  account 
of  Corrupt  Practices,  the  holding  of  an  Election 
of  a  Member  or  Members  to  serve  in  Parliament 
for  certain  cities  and  boroughs. 

[18th  August  1882.] 

Cap.  LXIX. 

An  Act  to  amend  the  Intermediate  Education 
(Ireland)  Act,  1878.  [18th  August  1882.] 

Cap.  LXX. 

An  Act  to  amend  the  Supreme  Court  of  Judicature 
Act  (Ireland),  1877.  [1 8th  August  1882.] 

*•  *  «  viot  WHEREAS  by  section  aeventy-three  of 
'^  the  Supreme  Court  of  Jadicatnre  Act 

(Ireland),  1877  (herein-after  called  the  principal  Act), 
it  is  enacted  that  aabject  to  the  provisions  in  that  Act 
contained  ai  to  exieting  officers  of  the  courts  whose 
jorisdiction  had  been  thereby  transferred  to  the  Supreme 
Court,  the  Lord  Chancellor,  the  Chief  Justice,  the  Chief 
Justice  of  the  Conunon  PIms,  and  the  Chief  Baron,  or 
any  two  of  them,  of  whom  the  Lord  Chancellor  sfaoold 
be  one,  with  the  concurrence  of  the  Treasury,  should 
within  two  yean  from  the  commencement  of  the  Act 
.determine  what  officers,  clerks,  or  other  persons  holding 
subordinate  positions  requisite  for  the  permanent  organi- 
sation of  the  offidal  staff  of  the  Supreme  Court,  and 
everv  court  and  division  thereof  should  be  retained  or 
employed ;  and  might  with  the  like  concurrence  abolish 
any  unnecessary  office,  or  reduce  or  in  case  of  additional 
duties  increase  the  saUiy  of  an  office,  or  alter  the 
duties  or  designation  thereof,  notwithstanding  that  the 
patronage  thereof  might  be  vested  in  an  existing 
]ndge: 

i&d  whereas  doubts  have  arisen  as  to  whether  the 
said  powers  or  any  of  them  can  be  exerdsed  after  the 
expiration  of  the  said  period  of  two  years  from  the 
commencement  of  the  said  Act,  and  also  whether  such 
powers,  though  not  subject  to  such  limitation  in  point 
of  time,  can  be  exercised  so  as  to  abolish,  or  reduce  or 
increase  the  salary  of^  or  alter  the  designation  or  duties 
of  an  office  determined  to  be  requisite,  or  the  salary, 
designation,  or  duties  which  have  been  once  fixed  m 
pursuance  of  the  above  recited  section : 

And  whereas  it  is  expedient  that  such  doubts  should 
be  removed,  and  that  the  exercise  of  the  said  powers 
or  any  of  Uiem  should  not  be  in  anywise  limited  or 
restricted  as  af oresud : 


Be  it  thesefore  declared  and  enacted,  &o.,    . 
SharttltU  1.  This    Act    mav  be    rated   as    the 

Supreme  Court  of  Judicature  (Ireland)  Act,  1882. 

J*^g«^*»  2.  The  word  "office"  shall  for  the 
*'^°*"  purposes  of  this  Act  include  any  clerk- 

ship or  subordinate  employment  held  by  any  person  in 
the  Supreme  Court  of  Judicature  in  Irelaaa,  or  any 
division  or  office  thereof. 

^tTSmaSi  '•  "^^  ^^  Chancellor,  the  Chief 
Vict  c.  ST.  Justice,  the  Chief  Justice  of  the  Common 

Pleas,  and  the  Chief  Baron,  or  any  three 
of  them,  of  whom  the  Lord  Chancellor  shall  be  one, 
with  the  oonourrenoe  of  the  Treasury,  mav  from  time 
to  time,  as  occasion  may  require,  exercise  all  or  any  of 
the  powers  conferred  by  the  said  section  of  the  prin- 
cipal Act  as  fully  as  if  no  time  had  been  prescribed  in 
that  behalf  in  the  said  section,  notwithstanding  that 
any  office  affected  thereby  may  have  been  previonsly 
determined  to  be  requinte,  or  that  the  salary,  designa* 
tion,  or  duties  of  any  office  may  have  been  previonsly 
fixed  under  the  powers  conferred  by  the  principal  Act 
or  by  this  Act,  and  also  notwithstanding  that  the 
patronage  thereof  may  be  vested  in  an  existing  judge: 
Provided  always,  that  no  existing  officer  shall  receive 
a  less  salary  than  heretofore,  and  that  no  officer  to  be 
hereafter  appointed  shall,  during  his  tenure  of  office, 
have  his  salary  reduced ;  and  provided  also,  that  any 
rights  preserved  by  the  principal  Act  to  any  officers 
existing  at  the  commencement  of  that  Act  shall  not  be 
affected  by  this  Aet 

Cap.  LXXI. 

An  Act  to  apply  a  sum  out  of  the  Consolidated 
Fund  to  the  service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand  eight 
hundred  and  eighty-three,  and  to  appropriate 
the  Supplies  granted  in  this  Session  of  Parlia- 
ment. [18th  August  1882.] 

Cap.  LXXn. 

An  Act  for  amending  the  Laws  relating  to 
Customs  and  Inland  Bevenue,  and  Postage  and 
other  Stamps,  and  for  making  further  provision 
respecting  the  National  Debt  and  charges  pay- 
able out  of  the  public  revenue  or  by  the 
Commissioners  for  the  Beduction  of  the  National 
Debt;  and  for  other  purposes. 

Il8th  August  1882.] 

Cap.  LXXni. 

An  Act  for  the  better  protection  of  Ancient 
Monuments.  [18th  August  1882.] 

r 

Cap.  LXXTV. 

An  Act  to  amend  the  Post  OfiBce  Acts  with  respect 
to  the  Conveyance  of  Parcels. 

[18th  August  1882]. 

WHEREAS  the  Postmaster-General,  with  the  consent 
of  the  Treasury,  has  made  an  arrangement  with  the 
railway  companies  named  in  the  First  Schedule  to  this 
Act  whereby  the  Postmaster-General  will  pay  to  the 
said  railway  companies  and  such  other  railway  com- 
panies as  become  parties  to  the  airangement  under  this 
Act  the  remuneration  to  railway  companies  for  services 
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PUBLIC  GENEBAL  STATUTES,  [Thb  Ieish 


carr; 
pameli. 


rendered  br  them  in  relation  to  the  ocnTeyanoe  of 
parcels,  and  the  said  railway  oompanies,  through  the 
medium  of  the  London  Railway  CleariDg  Committee, 
will  apportion  such  remaneration  among  the  different 
railway  companies,  and  sach  remaneration  will  consist 
of  the  sums  herein-after  mentioned : 

And  whereas  the  Treasury  propose,  on  the  represen- 
tatipn  of  the  Postmaster-Greneral  to  make  regulations 
in  pursuance  of  the  Acts  relating  to  the  Post  Office 
Iritn  req>ect  td  the  posting,  forwarding,  conveyance 
»ud  delivery  of  paroeli,  and  to  provide  that  parcels  of 
the  weiehti  mentioned  in  the  Second  Schedule  to  this 
Act  shiQl  be  carried  at  the  rates  in  that  schedule 
mentioned,  and  on  different  conditions  from  ordinary 
postal  pacWs: 

.  And  whereas  it  is  expedient  to  make  the  provisions 
herein-ftfter  appearing  respecting  such  parcels  and  fbf 
MVrying  into  ettect  the  said  arriuigeiaent : 

Ajid  whereas  the  Bill  for  this  Act  haa,  ao  far  as  the 
same  aSects  the  railway  oompanies  named  in  the  First 
Schedule  to  this  Act,  been  assented  to  by  (hem : 
.    JBe  it  there&n  enacted,  &o., 
Short  ttiia  1.  This  Act  may  be  cited  as  the  Post 

Office  (Parcds)  Act,  1882. 

J«2™™"»"         2.  In  the  event  of  any  regulations  bang 
'Mtor      made  by  the  Treasury  in  pursuance  of 
ol         the  Post  Office  Acts  and  providing  for 
the  conveyance  of  parcels  by  post  on 

different  conditions  from  ordinary  postal  packets,  the 

following  provisions  shall,  subject  to  the  provisions  of 

this  Act,  have  effect : 
(I.)  The  Postmaster- General  shall  firom  time  to  time 
pay  to  the  railway  companies  parties  to  the 
arrangement  under  this  Act  the  amount  herein- 
after mentioned  as  the  remuneration  of  all  railway 
esmpanies  in  respect  of  the  conveyance  of  parcels 
by  such  oompaniee,  and  the  amount  so  paid  (in 
this  Aot  referred  to  as  tiie  railway  remaneration) 
shall  be  in  snbstitntion  &r  any  other  remuneration  in 
respect  of  the  conveyance  of  such  parcels,  and 
every  railway  company  shall  render  in  respect  of 
such  parcels  the  services  required  by  this  Act,  and 
shall  accept  the  said  payment  in  full  satisfaction 
and  discharge  for  the  said  services. 
(2.)  The  amount  of  the  railway  remuneration  shaH 
be  eleven-twentieth  parts  of  the  gross  receipts  of 
the  Postmaster-Qeneral  from  sach  of  the  said 
parcels  as  are  conveyed  by  railway ; 
Provided  that  if  atany  time  in  parsuanoe  of  r^olations 
of  tiie  Treasury  the  weights  of  or  rates  oi  postage 
for  parcels  differ  from  those  mentioned  in  the 
Second  Schedule  to  this  Act,  the  railway  companies 
parties  to  the  arrangement  under  this  Act  may,  by 
notice  under  the  hand  of  the  secretary  to  the 
London  Railway  Clearing  Committee,  require  a 
revision  of  the  amount  of  the  railway  remuneration, 
and  the  amount  as  determined  on  such  revision 
shall  be  substituted  for  the  above-mentioned 
eleven-twentieth  parts  of  the  gross  receipts,  subject 
nevertheless,  in  the  event  of  any  further  change  in 
the  weights  of  or  rates  of  postage  for  parcels,  to 
another  revision  on  notice  requiring  the  same  ^ven 
either  by  the  railway  oompanies  or  by  the  Post- 
master-General,  and  so  on  from  time  to  time. 
(3.)  In  the  case  of  a  revision  the  amonnt  of  railway 
renmneration  shall  be  a  sum  to  be  paid  to  the 
oompanies  coUeetively  in  manner  provided  by  this 
Act,  and  if  sueh  amount  is  not  determined  by 
agreement  between  the  Postmaster-GeBeral  and 
the  railway  companies,  parties  to  the  arrangement 
under  this  Aot,  the  amount  shall  be  referred  to 
art>itra(ion  in  manner  provided  by  this  Act. 


(4.)  The  provisions  of  this  section  (In  this  Act 
referred  to  as  the  arrangement  under  this  Act) 
shall  continae  in  force  durmg  a  period  of  twenty* 
one  yean  next  after  the  sud  regulations  come 
into  operation,  and  thereafter  until  the  expiration 
of  twelve  months  notice  to  determine  the  same  given 
by  the  Postmaster-Greneral  on  the  one  nde,  or  by 
the  railway  oompanies  on  the  other,  either  before  er 
after  the  expiration  of  the  sud  tweoty-one  years. 

BervtoMtobe  J.  During    the    oontinoance   of  the 

JJJ^J^  ^        arrangement  under  this  Act  the  railway 

companiML  companies   shall  render   the   following 

services : — 

(1.)  Every  r^way  company  shall  convey  by  any 

tnun  by  which  passengers,  goods,  or  parcels  are 

conveyed  all  such  parcels  as  may  be  tendered  for 

conveyance  by  such  train,  whether  such  parcels 

be  onder  the  charge  of  a  person  appointed  by  the 

Postmaster-Geaeru  or  not,  and  notwithstanding 

that  no  notice  has  been  given  to  the  company  with 

n«pect  to  the  conveyance  of  sach  parcels : 

Provided  that  the  conveyance  of  paroela  by  mui 
and  express  trains  shall  be  linuted  so  as  not  to 
affect  prejudidally  the  convenient  and  panctaal 
working  of  those  trains. 
(2.)  Every  railwaycompany  shall  afford  all  reasonable 
f  acilitieB  for  the  receipt  and  deHveey  of  the  aacka, 
hampers,  boxes,  or  other  receptacles  containing 
the  parcels  at  any  of  their  stations  without  requiring 
them  to  be  booked  or  interposing  any  ether  ddUty, 
and  Aall  perform  the  service  of  transferring  anch 
sacks,  hampers,  boxes,  or  other  receptacles  to  and 
from  the  vehicles  of  the  Postmaster-Greneral  at 
the  outwards  and  inwards  railway  stations. 
(3.)  Every  railway  company  shall  oonvejr,  firee  of 
charge,  but  in  a  manner  convement  to  diem  but 
not  interfering  with  his  cnstody  of  the  parcels,  any 
servant  of  the  Pestmaater-General  appomted  to 
take  chai^  of  the  parcels  during  tileir  conveyance 
by  railway ;  bat  if  such  penoa  daring  tiie  eoo- 
▼eyance  receives  any  injury,  and  the  oompaay  pay 
any  sum  for  dnmu«s  or  costs  in  respeet  of  suoi  inj  ory, 
or  on  aeooant  of  death  arising  from  such  iajuty, 
the  Postmaster-Qenend  shall  pay  to  the  oompaay 
one  half  of  snch  sum,  but  if  the  sam  is  paid  by  toe 
company  under  agreement  er  by  way  of  eompro- 
mise  of  any  daim,  the  Postmast«r-€kneral  shoil 
not  be  liable  to  pay  one  half  vnkaa  his  written 
consent  has  been  previonsly  given  to  the  paymcsit 
of  snch  sam. 
(4.)  If  the  parcels  ai«  in  <Aai%e<rf' a  person  appointed 
by  the  Postmaster-Gtenerafevery  railway  company 
shall  permit  snch  person,  if  he  thinks  fit,  by  baoj- 
self  or  his  assistants,  to  deliver  and  receive  the 
pareds  at  any  station  at  which  the  train  by  wUdi 
the  sacks,  hampers,  boxes,  or  otdMr  reeeptaeles 
oontainia^  Ute  paroek  are  intended  to  be  or  are 
conveyed  is  appointed  to  stop  and  during  the  time 
Umited  for  sudi  stoppage,  bat  neverthdess  shall, 
if  required  by  sadt  paw>n,  assist  him  in  trrnn*- 
ferring  the  sacks,  hampers,  boxes,  or  oAer  te- 
oeptaeles  to  and  from  the  vehicles  of  dae  Foab- 
master-GkneraL 
(A.)  EveiT  railway  company  shall,  if  the  Paetanster- 
GieDeral  so  require,  provide  in  every  train,  not 
b«ng  an  express  or  mail  train,  a  special  parcels 
van  or  other  separate  acoommodation  for  sorting 
parcels  carried  by  suoh  train,  and  the  Postmaster- 
General  shall  pay  to  sudi  company  in  respeot  of 
the  said  van  or  aoeommodation  sach  amount  as 
may  be  urreed  on,  or,  in  case  of  diffsienca,  be 
determinecTby  arbitration. 
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Crinii»a<io  4.  The  gro«M  receipts  of  the  Port- 

na^L.  master- General  from  parcels  oon'reyed 

by  railway  for  the  pnrpeees  of  this  Act— 

(a.)  shall  be  (Siloalated  without  any  deduction  whether 
for  the  cost  of  stamps,  or  otherwise ;  and 

(i.)  shall  not  include  snch  extra  charges  (brer  and 
above  the  usual  rate  of  postage)  as  may  be  from 
time  to  time  fixed  by  the  said  regulations ;  and 

(c.)  shall  include  the  rates  of  postage  which  woold 
be  chargeable  for  Grovemment  parcels,  if  they 
were  seat  by  private  persons,^  notwithstanding  that 
the  same  may  be  oonv^ed  without  being  stan^ed ; 
and 

(d.)  Af  regards  foreign  parcels  shall  be  taken  to  be 
die  same  amount  as  would  have  been  the  gross 
reonpts  of  the  Postmaster-General  in  respect  of 
inch  parods  if  they  had  been  inland  parcels  of  the 
same  weight. 

ptjnmitata  6.  (1.)  The  Poetmaster-General  shall 

qJJ^[|^^  from  time  to  time,  and  at  least  once  in 
every  three  months,  and,  within  seven 
weeks  after  the  expiration  of  the  period  to  which  such 
accounts  respectiveTy  relate,  render  to  the  railway 
companies  parties  to  the  arrangement  nnder  this  Act, 
through  the  medium  of  the  London  Railway  Clearing 
Committee,  such  accounts  as  may  be  reasonably  neces- 
■aty  to  show  the  sums  dne  to  railway  companies  in 
respect  of  railway  remnneration  nnder  this  Act,  and 
shall  Iraep  all  snch  accounts  as  are  reasonably  necessary 
for  that  purpose,  and  shall  afford  reasonable  inspection 
thereof  to  the  secretary  to  the  London  Railway 
Clearing  Committee  on  behalf  of  the  railway  com- 
panies, and  shall  as  soon  as  may  be,  and  at  least 
within  one  week  after  the  deliveiy  of  the  account  pay 
to  the  railway  companies  through  the  medium  of  the 
said  committee  the  amount  appearing  from  the  said 
accounts  to  be  so  due,  and  mav  pay  the  same  out  of 
moneys  for  the  time  being  to  tne  credit  of  the  Post- 
master-Gttieral  at  the  Bank  of  England;  but  sudi 
payments  shall  be  charged  in  the  accounts  of  the  Post 
Office  to  the  gross  receipts  in  respect  of  parcels. 

(2.)  The  receipt  of  the  secretary  to  the  London 
Railway  Clearing  Committee  shall  be  a  full  discharge 
for  all  sums  paid  by  the  Postmaster-Gieneral  in  respect 
of  railway  remaneration,  and  the  Postmaster-General 
shall  not  be  reauired  to  take  any  part  in  or  otherwise 
be  responsible  tor  the  division  amongst  the  railway 
companies  of  the  amount  so  paid. 

ApinrUaB-  6.  (1.)  The  nulway  companies  parties 

^^^  to  the  arrangement  under  this  Act  shall 

noaiTed  iqr  from  time  to  time  apportion  the  rulway 
oommittm.  remuneration  receivea  from  the  Post- 
master-General among  all  the  railway  companies  in 
accordance  with  the  provisions  set  forth  in  the  Third 
Schedule  to  this  Act,  which  prorisions  shall  have  effect 
as  if  they  were  enacted  in  the  body  of  this  Act. 

(2.)  For  the  purpose  of  facilitating  such  apportion- 
ment the  Postmaster-General  shall  for  one  week  in 
each  half  year  keep,  and  within  twenty-dght  days 
thereafter  deliver  to  the  secretary  to  the  London 
Railway  Clearing  Committee,  records  of  the  number  of 
the  parcels  oonveyed  by  rail wajr  and  forwarded  from  the 
different  post  towns  in  the  United  Kingdom  during  the 
week  for  which  such  account  shall  be  so  kept. 

ConatuoM  7.  Daring   the   contiimaDoe   of  the 

^^^^^  arrangement  under  this  Act  the  follow- 

varetbb;  ing  provisions   shall   have   effeot  with 

•^"v*  rera^noe  to  the  parcels  oonveyed  for  the 

Postmaster-General  by  railway  companies : 

(1.)  He  shall  direct  his  officers  from  time  to  time  to 
distribute,  so  far  as  practicable,  the  parods 


(2-) 


between  the  different  railways,  so  that  tha 
expense  to  any  railway  company  of  carrying 
the  parcek  may,  with  doe  re^rd  to  the  pnblio 
convenience,  be  proportionate  to  that  company's 
share  of  the  receipts  divisible  among  the  railway 
companies  under  this  Act : 
He  shall  direct  his  officers  to  seonre  so  far  as 
practicable  the  delivery  of  tbe  paroels  at  the 
outwards  rulway  station  a  reasonabie  time 
before  the  departure  of  the  trains,  and  to  be 
so  far  as  practicable  in  attendance  at  the 
inwards  station  to  meet  on  arrival  any  train  by 
which  paroeb  are  expected  to  arrive : 

(3.)  The  paroels  shall  be  placed  by  the  officers  of  the 
Postmaster- General  for  each  separata  railway 
station  in  sacks,  hampers,  boxes,  or  other 
receptacles,  and  in  such  resonably  convenient 
manner  ibr  delivery  to  and  for  transfer  and 
conveyance  by  the  railway  companies  as  the 
Postmaster-Gieneial  may  from  time  to  tima 
direct. 

(4.)  The  railway  companies  shall  not  be  required  to 
carry,  under  this  Act,  any  snch  explosive  or 
dangerous  articleras  they,  independently  of  tlu4 
Act,  for  the  time  being  refuse  to  carry  as  • 
parcel  by  passeneer  trains. 

(5.)  The  paroels  shall,  with  reeard  to  seenrity  and 
compensation  for  loss  or  otherwise,  be  treated  as 
letters  sent  by  post,  and  no  company  shall 
incur  or  be  subject  to  any  liability  in  respect 
of  the  conveyance  or  loss  of  or  damage  to  any 
of  the  parceu,  but  the  railwav  companies  shaU 
take  all  reasonable  care  for  the  security  of  tha 
parods  while  under  their  charge. 

ArbMnttoa  g.  Where  during  the  continuance  of 

ondarAot  ^^^  arrangement  nnder  this  Act  tha 
amount  of  railway  remuneration  or  other  matter  of 
difference  between  the  Postmaster- General  and  tha 
railway  companies  parties  to  the  said  arrangement  or 
any  matter  of  difference  between  the  Postmaster- 
General  and  any  single  railway  company  or  any 
company  or  person  or  persons  owning  any  steam  vessel 
in  respect  of  any  services  under  this  Act,  is  in 
pursuance  of  thb  Act  referred  to  arbitration,  the 
IS  *  n  VM.  arbitration  shall  be  in  accordance  with 
0.  M.  the  Railway  Companies  Arbitration  Act, 

1859,  and  the  Acts  amending  the  same,  and  where  it  is 
between  the  Postmaster-Greneral  and  the  companies 
parties  to  the  arrangement  under  this  Act  shall  be 
conducted  in  like  manner  as  if  the  said  companies 
were  one  party  to  the  arbitration  on  the  one  side  and 
the  Postmaster-General  were  a  company  party  to  the 
arbitration  on  the  other  side,  and  if  each  side  appoints 
an  arbitrator,  one  arbitrator  only  shidl  be  appointed 
on  behalf  of  tha  said  companies  nnder  the  hand  of 
the  secretary  to  the  London  Riulway  Clearing  Com- 
mittee. 

J^»»J|^  9.  (1.)  The  following   railway   com- 

^^itS!'  ponies   shall   be  deemra   to  be  railway 

arrangement       companies  parties  to   the  arrangement 
SSiSS'J,         under  this  let:- 
•oaqiMijiMt  (a.)  the  railway  companies  named  m 

JJJS^^^t  the  First  Schedule  to  this  Act; 

and 
(b.)  every  itdtway  company  who  in  pursuance  of  tins 
Aot  elects  to  become  a  pai<ty  to  the  amnge- 
ment  nnder  this  Act ;  and 
(e.)  as  regards   an^  railway  antiiorised  after  the 
passing    of  this    Act,    the    railway    company 
working  snch  railway. 
(S.)  Any  railway  com|Mny  in  ihe  United  Kingdom 
not  being  one  ot  the  parties  to  the  anangemeat  nndor 
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this  Act  may  serve  a  notice  in  writing  and  under  seal 
on  the  Postmaster-Greneral,  and  on  the  secretary  to 
the  London  Railway  Clearins  Committee,  expressing 
the  desire  of  snch  company  to  become  one  of  the  parties 
to  the  arrangement  under  this  Act,  and  upon  the 
service  of  sn(£  notice  the  company  shall  be  deemed  to 
have  elected  to  become  one  of  the  parties  to  the  arrange- 
ment ander  this  Act. 

(3.)  Any  nulway  company  in  the  United  Kingdom 
not  being  one  of  the  parties  to  the  arrangement  under 
this  Act  shall,  nevertheless,  when  required  by  the 
Postmaster- General,  render  the  services  with  respect  to 
the  conveyance  of  parcels  which  are  required  by  this 
Act  to  be  rendered  by  railway  companies,  and  shall  be 
entitled  as  remuneration  for  such  services  to  receive 
from  the  railway  companies  parties  to  the  arrangement 
under  this  Act  the  proper  proportion  of  the  railway 
temnneration,  and  if  a  difference  arises  with  respect  to 
the  amount  of  snch  remuneration  and  is  not  determined 
by  agreement  between  such  company  and  the  railway 
companies  parties  to  the  arrangement  under  this  Act, 
lactine  through  the  medium  of  the  London  Railway 
Clleannz  Committee,  the  difference  shall  be  referred  to 
arbitration ;  and  the  award  on  such  arbitration  shall 
determine  the  difference  and  the  amount  due  to  such 
company  in  respect  of  the  said  services,  and  such 
amount  shall  be  paid  out  of  the  railway  remuneration 
hj  the  railway  companies  parties  to  the  arrangement 
tinder  this  Act : 

Provided  that  where  a  railway  company  is  not  one  of 
the  parties  to  the  arrangement  nnder  this  Act,  nothine 
in  this  section  shall  aumorise  the  Postmaster- Gicnerd 
to  require  such  company  to  carry  parcels  on  any 
r^way  worked  by  sucn  company  on  which  the  company 
does  not  carry  any  parcels  traffic  within  the  meaning 
of  the  Third  Schedule  to  this  Act. 

(4.)  An  arbitration  under  this  section  shall  be  con- 
ducted in  accordance  with  the  Railway  Companies 
Arbitration  Act,  1859,  and  any  Act  amending  the 
same,  in  like  manner  as  if  the  companies  parties  to  the 
arrangement  under  this  Act  were  one  party  to  the 
arbitration,  but  the  arbitrator  shall,  on  application 
under  the  hand  of  the  secretary  to  the  London  Railway 
Clearing  Committee,  be  appointed  by  the  Lord  Chiffl 
Justice  of  England,  but  it  no  such  application  is  made 
and  each  nde  appoints  an  arbitrator,  one  arbitrator 
only  shall  be  appointed  on  behalf  of  the  companies 
parties  to  the  arrangement  under  this  Act  under  the 
hand  of  the  secretary  to  the  London  Railway  Clearing 
Committee. 

Application  iQ.  Upon  the    determination  of  the 

det^l^ulS^  arrangement  under  this  Act  the  enact- 
ion of  ments  then  in  force  in  relation  to  the 
^^«^'"'  conveyance  of  other  postal  packets  by 
Act  railway,  and  the  remuneration  to  be  paid 
for  the  services  of  the  railway  companies 
as  regards  such  conveyance  and  the  determination  of 
such  remuneration  (in  the  absence  of  agreement)  by 
arbitration,  shall  apply  in  the  case  of  parcels  in  like 
manner  as  in  the  case  of  other  postal  packets. 

1 1.  Kothing  in  this  Act  shall  in  any 
way  prejudice  or  affect  on  the  one  hand 
the  rights  or  powers  of  any  railway 
company,  either  in  uie  conveyance  of  parcds  for  the 
public  on  the  company's  own  account,  or  the  charges  or 
conditions  to  be  made  or  imposed  in  respect  of  such 
conTsyanoe,  or«on  the  other  hand  the  right  of  the 
Postmaster-General  under  his  powers  with  respect  to 
the  conveyance  of  mails  by  railway,  and  every  company 
shall  be  entitled  to  be  paid  for  all  services  in  respect  of 
the  GWtveyance  of  mails  other  than  parcels  wholly 


SaTlngof 

•zisting 
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irrespective  of  and  without  reference  to  the  proviaona 
of  this  Act. 

J^***  12,  (I.)  Every  agreement  under  this 

^s^a^-  Act  by  the  Postmaster-General  shaU,  in 
General  and  accordance  with  the  Post  Office  Acts,  be 
SttS*  °'"°'     "^^  ^*  *•>«  consent  of  the  Treasury. 

(2.)  Any  notice  or  document  required 
for  the  purposes  of  this  Act  to  be  served  on  the  Post- 
master-General may  be  served  by  the  delivery  thereof  to 
the  Postmaster-General  or  to  any  of  the  secretaries  or 
assistant  secretaries  to  the  Post  Office,  or  by  sendine 
the  same  by  post  addressed  to  the  Postmaster- GreneriU 
at  the  General  Post  Office. 

(3.)  For  any  purpose  connected  with  railway  re- 
muneration in  pursuance  of  the  arrangement  under 
this  Act,  any  notice  or  document  to  be  given  or  served 
to,  on,  or  by  the  railway  companies  parties  to  the 
arrangement  under  this  Act  shall  be  given  or  served 
to,  on,  or  by  the  secretary  to  the  London  Railway 
Clearing  Committee,  and  the  railway  companies  parties 
to  the  arrangement  under  this  Act  may  collectively 
sue  and  be  sued  in  the  name  of  the  said  secretary  ;  and 
daring  the  continuance  of  the  arrangement  under  this 
Act,  the  Postmaster-Greneral  in  dealing  (for  the  purposes 
of  railway  remuneration)  with  the  railway  companies 
parties  to  the  arrangement  under  this  Act  may  deal 
only  vrith  such  companies  collectively  through  the 
medium  of  the  London  Railway  Clearing  Committee, 
and  shall  not  be  required  to  deal,  as  regards  railway 
remuneration,  with  any  of  such  companies  individually. 

C4.)  All  accounts  to  be  rendered  or  notices  given  to 
or  served  on  the  railwav  companies  with  reference  to 
railway  remuneration  shall  be  rendered,  given,  or 
served  by  sending  the  same  through  the  post  to,  or 
leaving  the  same  at,  the  office  of  the  London  Railway 
Clearing  Committee,  addressed  to  the  secretary  to  such 
committee. 
AppU«ationof         13.  Where  any  railway  company  own 

Act  tu  (team  ,  .     '  i    ^i.  ■  • 

reuOt/^  or  work  any  steam  vessel,  the  provisions 
contained  in  this  Act  with  respect  to  the 
conveyance  of  parcels  by  railway  shall,  so  far  as  they 
are  applicable,  extend  to  the  conveyance  of  parcels  by 
such  steam  vessels,  and  the  expressions  in  this  Act 
shall  be  construed  accordingly;  and  expresaons  re- 
ferring to  railway  stations  shall  refer  to  places  where 
steam  vessels  depart,  call,  or  arrive : 

Provided  that  where  any  sodi  steam  vessel  carries 
on  communication  between  a  port  in  the  United 
Elingdom  and  any  place  out  of  the  United  Kingdom, 
the  remuneration  for  services  rendered  by  snCh  steam 
vessel  in  respect  of  the  conveyance  of  parcels  shall  not 
be  included  in  the  railway  remuneration,  but  shall  be 
snch  as  may  be  determined  by  agreement  between  the 
Postmaster- General  and  the  company  owning  or  work- 
ing the  steam  vessel,  or  in  case  of  difference  be 
determined  by  arbitration,  and  the  amount  so  detennined 
shall  be  paid  direct  to  the  company,  and  the  parcels 
conveyed  by  such  steam  vessel  shall  not,  in  respect  of 
that  conveyance,  be  deemed  to  be  parcels  conveyed  by 
railway. 

Where  any  steam  vessel  carries  on  r^ular  communi- 
cation between  a  port  in  the  United  Kingdom  and  any 
other  port  or  place  within  the  United  Kingdom,  or  is 
a  home-trade  ship  as  defined  by  the  Merchant  Shipping 
Act,  1854,  and  such  steam  vessel  is  neither  owned  nor 
worked  by  any  railway  company,  the  company  or 
person  or  persons  by  whom  such  steam  vessel  is  owned 
or  worked  shall,  from  and  after  the  passng  of  this  Act, 
be  bound  to  convey  parcels ;  and  the  remuneration  due 
for  the  services  rendered  by  such  steam  vessel,  in 
respect  of  the  conveyance  of  parcels,  shall  be  determined 
by  agreement  between  the  Postmaster-Greneral  and 
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the  company  or  person  or  persona  owning  or  working 
SQch  steam  vesseX  or  in  case  of  difference  such  remu- 
neration shall  be  determined  by  arbitration,  and  the 
amount  so  determined  shall  be  paid  direct  to  such 
company  or  person  or  persons,  and  the  parcels  con- 
veyed by  such  steam  vessel  shall  not  in  respect  of  that 
conveyance  be  deemed  to  be  parcels  conveyed  by 
railway. 

oS!Sl*'Aototo  '*•  (*-^  Subject  to  any  exceptions 
tonignparotu.  <^"<^  modifications  made  by  regulations 
under  this  section,  the  provisions  of  the 
Acts  for  the  time  being  in  force  relating  to  the  Customs 
(in  this  Act  referred  to  as  Customs  enactments)  shall 
apply  to  goods  contained  in  foreign  parcels,  in  like 
manner,  so  far  as  is  consistent  with  the  tenor  thereof, 
as  they  apply  to  any  other  goods ;  and  persons  may  be 
punished  for  offences  azainst  the  said  enactments,  and 
goods  may  be  examined,  seized,  and  forfeited,  and  the 
officers  examining  and  seizing  them  shall  be  protected, 
•nd  legal  proceedings  in  relation  to  the  matters  afore- 
said may  be  taken,  accordingly  under  the  said  enact- 
ments. 

Q2.)  The  Treasury,  on  the  recommendation  of  the 
Commissioners  of  Customs  and  the  Fostmaster-Qeneral, 
may  from  time  to  time  make,  and,  when  made,  revoke 
and  vary,  regulations  for  the  purpose  of  modifying  or 
excepting  the  application  of  any  of  the  Customs  enact* 
ments  to  foreign  parcels,  and  for  the  purpose  of 
securing,  in  the  case  of  such  parcels,  the  observance  of 
the  Customs  enactments,  and  for  enabling  the  officers 
of  the  Post  Office  to  perform,  for  the  purpose  of  those 
enactments  and  otherwise,  all  or  any  of  the  duties 
of  the  importer  and  exporter,  and  for  carrying  into 
effect  any  treaty,  convention,  or  arrangement  witn  any 
foreign  State  or  the  government  of  any  British  possession 
with  reference  to  foreign  parcels,  and  for  punishing  any 
contravention  of  the  Customs- enactments  or  of  the 
regulations  under  this  section. 

fS.)  The  Postmaster-Qeneral  shall  have  the  same 
right  of  recovering  any  sums  paid,  in  pursuance  of  the 
Customs  enactments  or  otherwise  under  the  said  regu- 
lations, in  respect  of  any  foreign  parcel,  as  he  would 
have  if  the  sum  so  ptud  were  a  rate  of  postage. 

(4.)  A  contravention  of  the  regulations  in  force 
under  this  section  shall  be  deem<^  to  be  a  contravendon 
of  the  Customs  enactments,  and  shall  involve  accordingly 
the  like  punishment  of  persons  guilty  thereof,  and  the 
like  forfeiture  of  goods. 

15.  This  Act  shall  apply  to  the  Chan- 
nel Islands  and  Isle  of  Man  as  if  they 
111,  of  Man.         were  part  of  the  United  Kingdom,  sub- 
ject to  the  following  provisions : — 

(1.)  Save  as  provided  by  regulations  made  under 
this  section,  it  shall  not  be  lawful,  by  means  of 
any  inland  parcel,  to  export  or  remove  from  the 
Channel  Islands  or  Isle  of  Man,  or  import  or 
bring  into  the  United  Kingdom,  or  to  export  or 
remove  fivni  the  United  Kingdom  or  import  or 
bring  into  the  Channel  Islands  or  Isle  of  Man,  any 
goods  on  the  exportation,  importation,  removal,  or 
bringing  in  of  which  there  is  for  the  time  being 
•ny  prohibition  or  restriction,  or  any  Customs  duty 
payable. 
(2.)  Regulations  under  this  section  may  be  made  for 
permitting  and  regulating  the  exportation,  impor- 
tation, removal,  or  bringing  in  of  any  such  goods 
as  above  mentioned  to  the  extent  provided  by  the 
regulations. 
(8.)  Subject  to  any  exceptions  or  modifications  made 
bj  the  regulations  under  this  section,  the  pro* 
visions  of  this  Act  with  respect  to  the  application 
of  the  Customs  enactments  to  foreign  parcels  shall 
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apply  in  Uke  manner  as  if  the  inland  parcels  sent 
between  the  United  Kingdom,  Channel  Islands, 
and  the  Isle  of  Man  were  foreign  parcels,  and  for 
the  purpose  of  such  application  any  goods  for  the 
time  being  prohibited  by  this  section  from  being 
imported,  exported,  brought  in,  or  removed  shall 
be  deemed  to  be  so  prohibited  by  the  siud  Customs 
enactments. 

(4.)  The  Treasury  may  from  time  to  time,  on  the 
recommendation  of  the  Commissioners  of  Customs 
and  the  Postmaster- General,  make,  and,  when 
made,  revoke  and  vary,  regulations  for  carrying 
into  effect  this  section. 

(A.)  All  laws  of  those  islands  punishing  offences 
committed  in  relation  to  post  letters  or  post  letter 
baes  shall  apply  as  if  parcels  were  post  letters,  and 
sacks,  hampers,  boxes,  and  other  receptacles  con- 
taining parcels  were  post  letter  bags. 

Application  of  jg.  This  Acfshall  be  deemed  to  be  a 
TWiu"*  Post  Office  Act  within  the  meaning  of 
1  Vict.  c.  St.  the  Post  Office  (Offences)  Act,  1837, 
and,  subject  to  the  provisions  of  this  Act,  the  Post 
Office  Acts  shall  apply  to  parcels  within  the  meaning 
of  this  Act  in  like  manner  as  they  apply  to  other 
postal  packets. 

DeAoUion^  17.  Itt  tlus  Act,  Unless  the  context 

otherwise  requires — 

The  expression  "  British  possession  **  does  not  include 
the  Channel  Islands  or  the  Isle  of  Man,  but  included 
all  other  territories  and  places  forming  part  of 
Her  Majesty's  dominions. 

The  expression  "parcel"  means  all  such  postal 
packets  as  by  the  regulations  of  the  Treasury  made 
in  pursuance  of  the  Post  Office  Acts  are  defined  to 
be  parcels: 

The  expression  "inland  parcels"  means  parcels 
posteci  within  the  United  Kingdom  and  addressed 
to  some  place  in  the  United  Kingdom : 
'  The  expression  "  foreign  parcels "  means  parcels 
either  posted  in  the  United  Kingdom  and  sent  to  a 
place  out  of  theUnited  Kingdom,  or  posted  in  a  place 
out  of  the  United  Kingdom  and  sent  to  a  place  in 
the  United  Kingdom,  or  in  transit  through  the 
United  Kingdom  to  a  place  out  of  the  United 
Kingdom : 

The  expression  "  railway  company"  means  any  per- 
son or  body  of  persons  corporate  or  unincorporate 
working  a  railway: 

The  expression  "Treasury"  means  the  Commis- 
sioners of  her  Majesty's  Treasury : 

The  expression  "  London   Railway  Clearing  Corn- 
is  A  24  Vlot.  mittee "  means  the  Clearing  Com** 
o.  zzzUL  mittee  mentioned  io    the   Railway 
Clearing  Act,  1850. 

FIRST  SOHBDULE. 
RuLWAT  CoxrAHixa  Pabtixs  to  ABBurasmar. 


Aylesbury    and    Baoking- 

bam. 
Baltyoastle. 
Ballymeaa  and  Jjarne. 
Belfast  and  County  Down. 
Belfast  and  Northern 

ConntieB. 
Belfast,     Holywood,     and 

Bangor. 
Bishop's  Oastle. 
Brecon  and  Merthyr  Tyd- 

vil  Ju action. 
Bristol  Port  Rulway  and 

Pier. 


Caledonian. 

Cambrian. 

Central    Wales   and   Gar* 
martbeo  Jnnotion. 

Cheshire  Lines  Committee. 

City  of  Qlasgow  Uuion. 

Cleathor  and  Wotkiogton 
Junction. 

Cookermonth,   Kaswiok, 
and  Penrith. 

Oolne  Valley  and  Halstead. 

Cork  and  Bandoo. 

Cork,  Blackrook,  and  Pas- 
sage. 
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Cornwall,  the  lesseea  of. 

Cnblio,  Wicklow,  and  Wex- 
ford. 

East  and  West  Janotion. 

Fleetwood,    Prestoo,    akld 
West  Riding. 

Finn  Valley. 

Farneas, 

Garstang  and  Knotend. 

Glasgow    and    South* 
western^ 

Great  Eastern. 

Great  North  of  Sootlnnd. 

Great  Nortbero. 

Great  Northern,  Ireland. 

Greet   Sootbem    and 
Western  of  Ireland. 

Great  Western. 

Owendraeth  Valleys. 

Highland. 

Lancashire  and  Torksbire, 

Liskeard  and  Caradon. 

London  and  North-western. 

London  and  Soath-weatern 

London,  Brighton,  and 
Booth  Coast. 

London,  Chatham,  Mid 
Dover. 

London,  Tilbory,  and 
BoQthend. 

LondondeiiT,  and  Longh 
BwiUy. 

Lynn  and  Fakenbam. 

lliaoolesfleld  Committee. 

Manchester  and  Milford. 

Manchester,  Sheffield,  and 
Linoolnshiie. 

Manchester,  South  Jano- 
tion and  Altrinoham. 

Maryport  and  Carlisle. 

Midland. 

Midland  Great  Western  of 
Ireland, 

Uld  Wales. 


Neath  and  Brecon. 
Newry,  Warreupoint,  and 

RoslreTor. 
Northampton  and  Banbury 

Janotion. 
North  British. 
North-eastern. 
North  London. 
North  Staffordshire. 
Oldham,  Aabton-under- 

Lyne,  and  Gnide  Bridge 

Jonotioo. 
Pembroke  and  Tenby. 
Portpa  trick. 
Preston  and  Wyre,  the 

leasees  of. 
Rhymney. 
Severn  and  Wye  and 

Severn  Bridge 
Sheffield  and  Midland 

Railway  Company's 

Committee. 
Sligo,   Leitrlm,    and 

Northern  Counties. 
South-eastern. 
Sonthwold. 
Swindon,  Mariborough,and 

Andover. 
Taff  Vale. 
Tendring  Hundred. 
Waterf<»d  and  Central  Ire- 
land. 
Waterford  and  Limerick. 
Waterford  and  l^ramore. 
Waterford,  Cangarvan, 

and  Lismore. 
Watlington  and  Prince's 

Bisborougb. 
West  Lancashire. 
West  Riding  and  Grimsby. 
Wigtownshire. 
Wrexham,  Mold,  and  Con- 

nah's  Quay. 


SECOND  SCHEDULE. 
WaioBTS  Ann  lUias  ot  Pxboia 


For  sa  Inlaod  Pared  of  a  Wtlgfat 


Kot  exceeding  1  lb. 

Exceeding  1  lb.  and  not  exceeding  3  Iba 
Exceeding  3  lbs.  and  not  exceeding  fi  lbs. 
Exceeding  6  lbs.  and  not  exceeding  7  Iba 


The  raUol 
PntageilulllM 

M. 
U. 

THIRD  SCHEDULE. 
Appobtiohmxhi  ahoho  TBS  Railwat  COMf  Amis. 

1.  All  sums  paid  by  the  Postmaster-General  underthis 
Act  to  the  railway  oompanies  parties  to  the  arrange- 
ments under  this  Act  shall  be  apportioned  amongst  the 
railway  companies  entitled  to  share  therein  by  the 
London  Railway  Clearing  Committee  half-yearly  up  to 
the  thirtieth  day  of  June  and  the  thirty-first  day  of 
December  in  each  year,  or  to  snob  other  half-yearly 
days  as  the  parcels  aooonnts  between  the  oompanies 
may  for  the  time  being  be  made  np  by  the  London 
Railway  Clearing  Committee. 

3.  The  share  of  each  railway  company  shall  bear  the 
same  ratio  to  the  whole  snm  divisible  as  that  company's 
gross  receipts  from  looal  and  throngh  parcels  traffic  for 
each  half-yearly  period  bear  to  the  gross  receipts  from 
looal  and  throngh  parcels  traffic  of  all  the  companies 
for  the  same  period :  Provided  that  where  npon  an 
arbitration  with  any  company  not  a  party  to  the  arrange- 
ment under  this  Act  any  sum  is  awarded  to  be  paid  to 


snob  company,  such  snm  shall  be  so  paid  in  lieu  of  the 
share  ascertained  as  aforesaid. 

Each  company  shall  render  to  the  London  Railway 
Clearing  Committee  the  necessary  returns  of  their 
parcels  traffic  oertified  by  their  accountant,  such  returns 
to  be  subject  to  andit  and  inspection  of  books  by  the 
London  Railway  Clearing  Oommitteei 

(S.)  If  at  any  time  after  the  expiration  of  three  yeara 
from  the  pasaing  of  this  Act,  or  if  at  any  time  in  pur- 
suance of  regulations  of  the  Treasury  the  weights  ot 
rates  of  postage  for  parcels  differ  from  those  mentioned 
in  the  Second  Schedule  to  this  Act,  any  one  or  more  of 
the  oompanies  eoosider  that  the  apportionment  of  the 
receipts  from  parcels  traffic  above  provided  by  this  Act 
(hereinafter  oalled  "  the  prescribed  apportionment ")  is 
inequitable,  such  company  or  compaoies  (without  pro- 
judioe  to  any  right  conferred  by  this  Aot  on  a  company 
not  represented  by  the  oommittee)  may  forward  to  tha 
London  Railway  Clearing  Committee  a  statement  in 
writing  of  the  grounds  of  objection  to  the  prescribed 
apportionment,  and  therenpon  the  following  provisions 
shall  have  effect  i 
(a.)  The  secretary  to  the  London  Railway  Clearing 
Committee  shall  convene  a  special  meeting  of  the 
general    managers   of    the    railway   companies 
parties  to  the  arrangement  under  this  Aot  (herein- 
after oalled  '*  the  oonferenoe  ")  for  the  purpose  of 
taking  such  statement  into  oonsideration,^  and 
shall  give  not  less  than  fourteen  days  notice  of 
such  special  meeting, 
(i.)  The  conference  shall  at  suoh  special  meeting 
take  the  said  statement  into  oonsideration  and 
determine  by  a  majority  of  its  members  present 
at  snch  meeting  whether  a  primft  facie  case  baa 
been  shown  for  altering  the  prescribed  apportion- 
ment, 
(e.)  If  the  oonferenoe  determine  that  a  primft  facia 
oase  has  not  been    shown  for  altering  the  pre- 
scribed  apportionment  no  further  proceedings 
shall  be  taken,  and  the  prescribed  apportionment 
shall  oontinne  in  force  until  farther  oompJaint 
be  made  nnder  this  article, 
(d.)  If  the  conference  determine  that  a  primft  facie 
case  has  bees  shown  for  altering  the  proscribed 
apportionment,  it  shall  proceed  either  at  sneh 
meeting  or  any  adjournment  or  adjournmenta 
(hereof,  or  at  any  other  meeting  specially  con- 
vened for  the  purpose  as  herein-before  provided, 
to  consider  a  fair  and  equitable  reviaion  ot  tha 
presoribed  apportionment. 
(*.)  The  conference  may  by  a  majority  of  its  mambeia 
present  at  any  suoh  meeting  and  repreaenting 
companies  whose  aggregate  share  capital  is  for 
the  time  being  not  less  tiian  three-fourths  of  tba 
aggregate  share  capital  represented  at  snch  meet- 
ing determine  upon  a  revision  of  tha  piascribad 
apportionment. 
(/.)  If  the  conference,  for  the  space  of  three  months 
'  after  they  have  decided  that  a  prima  facie  case 
for  revision  has  been  shown,  fail  to  determine'by 
the  requisite  majority  apou  a  revision  of  tfaa 
prescribed  apportionment,  then  the  question  of 
revising  the  presoribed  apportionment  shall  be 
referred  to  an  arbitrator  appointed  under  this 
schedule,  who  shall  have  power  to  determine 
whether  any,  and,  if  any,  what  revision  of  the 
prescribed  apportionment  is  required  to  remedy 
any  inequality  or  injustice  which   may  in  hia 
opinion  be  established  upon  due  inquiry  befora 
him. 
(g.)  The  oonferenoe  or  the  arbitrator  shall,  in  con- 
sidering a  revision  of  the  prescribed  apportion- 
ment, have  power  to  deal  with  any  complaint  of 
ineqnality  or  injustice  which  may  be  aubmittad 
to  them  or  him  by  any  ot  the  companies,  and  may 
adopt  in  revising  the  presoribed  apportionment 
snch  basis  of  division  or  such  data  as  to  them  or 
him  shall  seem  just. 
(A.)  Any  decision  of  the  conference  or  of  the  arbitrator 
shall  be  final  and  oonoluaiTe  upon  tha  oompaniea. 
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and  shall,  nnleaa  any  farther  alteration  is  made 
in  the  weights  and  rates  of  postage  of  the  parcels 
in  pursnanoe  of  regnlatioos  of  the  Treasury,  oon- 
tinae  in  force  for  the  period  of  three  years  and 
thereafter  nntil  any  farther  complaint  shall  be 
made  under  this  enactment, 
(t.)  The  seleotion  by  the  Fostmaster-Oeneral  of  any 
route  or  routes  for  the  transmission  of  parcels  in 
preference  to  any  competing  rente  or  routes  shall 
in  no  case  be  a  reason  for  revising  the  prescribed 
apportionment 
i.  Parcels  traffic  for  the  porpoees  of  the  apportion- 
ment shall  (unless  and  till  otherwise  determined  by  the 
conference,  who  shall  have  powel*  to  add  to  or  take  from 
the  following  list  of  excepted  articles,)  include  all  snob 
traffic  as  according  to  the  practice  for  the  time  being  of 
the  London  Railway  Clearing  Committee  is  included  in 
that  expression,  except — 
Mails,  other  than  parcels  ;  fish,  meat,  and  poultry  for 
markets ;  milk  ;  carriages ;  cattle,  horses,  dogs, 
and  other  animals ;  corpses  ;  and  specie. 
6.  The  conference  shall  have  power  from  time  to 
time  to  make,  and  if  necessary,  to  revoke  and  alter  all 
■nch  rules  and  regnlations  as  may  be  necessary  for  the 
pnrposa  of  giving  fall  effect  to  this  Act  with  respect 


(a.)  The  forms  to  be  nsed  by  the  companies  in  dealing 
with  parcels  traffic  as  above  defined ; 

(b.)  The  returns  to  be  made  by  the  companies  for  the 
purposes  of  this  Act ; 

(e.)  The  verification  of  any  snob  returns ;  and 

{d.)  Any  matters  of  detail  necessary  or  proper  for 
carrying  this  sohednle  into  effect ; 
and  all  such  rules  and  regulations  shall  be  binding 
on  the  companies. 

6.  The  arbitrator  to  determine  any  question  between 
the  companies  under  the  provisions  of  this  schedule 
shall  be  appointed  when  each  question  arises  by  the 
Lord  Chief  Justice  of  England,  On  the  application  of 
the  London  Railway  Clearing  Committee,  and  the 
Railway  Companies  Arbitration  Aot,  1859,  shall  apply 
to  any  saoh  arbitration. 

Cap.  LXXV. 

An  Act  to  consolidate  and  amend  the  Acts  relating 
to  the  Property  of  Married  Women. 

[18M  August  1882.] 
WHEREAS  it  is  expedient  to  consolidate  and  amend 
the  Act  of  the  thirty-third  and  thirty-fourth  Victoria, 
chapter  ninety-three,  intituled  "  The  Married  Women's 
Property  Act,  1870,"  and  the  Act  of  the  thirty -seventh 
and  thirty-eighth  Victoria,  chapter  fifW,  intituled  "  An 
Act  to  amend  the  Married  Women  s  Property  Act 
(1870)": 
Be  it  enacted,  &&,    ..... 

tobe*"'^r*?  '■  ('■)  ■^  married  woman  shall,  in 
holdi^pro^rty  accordance  with  the  provisions  of  this 
•nd  of  conbutr  Act,  be  capable  of  acquiring,  holding, 
ta(u  a  lame  ^^^^  disposing  by  will  or  otherwise,  of  any 
real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  feme  sole, 
without  the  intervention  of  any  trustee. 

(2.)  A  married  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  !n  respect  of  and  to 
the  extent  of  her  separate  property  on  any  contract, 
•nd  of  suing  and  being  sued,  either  in  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as 
plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against 
her;  and  any  damages  or  costs  recovered  by  her  in  any 
such  action  or  proce«iing  shall  be  her  separate  property ; 
and  any  damages  or  costs  recovered  against  her  in 
any  such  action  or  proceeding  shall  be  payable  out  of 
her  separate  property,  and  not  otherwise. 


(3.)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property, 
unless  the  contrary  be  shown. 

(4.)  Every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  bind  her  separate  property  shall 
bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract, 
but  also  all  separate  property  which  she  may  thereafter 
acquire. 

(5.)  Every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of  her 
separate  propertj^,  be  subject  to  the  bankruptcy  laws  in 
the  same  way  as  if  she  were  a  feme  sole. 

i'"P«^°'»  2.  Every  woman   who  marries  afler 

■Aer^^sAct to  ^he  commencement  of  this  Act  shall  be 
be  held  b;  bar  u  entitled  to  have  and  to  hold  as  her  separate 

•  femeBoie.  property,  and  to  dispose  of  in  manner 
aforesaid  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired  by  or  devolve  npon  her  after  marriage,  in- 
cluding any  wages,  earnmgs,  money,  and  property 
gained  or  acquired  by  her  in  any  employment,  trade, 
or  occupation,  in  which  she  is  engaged,  or  which  she 
carries  on  separately  fivra  her  husband,  or  by  the 
exercise  of  any  literary,  artistic,  or  scientific  skill. 

J<«n»J^7  *"* '"      '•  -^"y  money  or  other  estate  of  the  wife 
^"^  lent  or  entrusted  by  her  to  her  husband 

for  the  purpose  of  any  trade  or  business  carried  on  by 
him,  or  otherwise,  shall  be  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,  under 
reservation  of  the  wife's  claim  to  a  dividend  as  a  creditor 
for  the  amount  or  value  of  such  money  or  other  estate 
after,  but  not  before,  all  claims  of  the  other  creditors 
of  the  husband  for  valuable  consideration  in  money  or 
money's  worth  have  been  satisfied. 

^^!i?°"  0'  4.  The  es^ecution  of  a  general  power 

general  power.     ^^  ^jjj  ^^  ^  married  woman  shall  have 

the  effect  of  making  the  property  appointed  liable  for 
her  debts  and  other  liabilities  in  the  same  manner  as 
her  separate  estate  is  made  liable  upder  this  Act. 

StoSwA^'to'*    ^'  ■^'"^  woman  married  before  the 

•  woman  *"  Commencement  of  this  Act  il>all  be  en- 
inaiTied  before  titled  to  have  and  to  hold  an(l  to  dispose 
iwid^j^bwMa  of  >"  manner  aforesaid  as  her  separate 
feme  eoie.  property  all  real  and  personal  property, 

her  title  to  which,  whether  vested  or  con- 
tingent, and  whether  in  possession,  reversion,  or  re- 
mainder, shall  accrue  after  the  commencement  of  this 
Act,  including  any  wages,  earnings,  money,  and  property 
so  gained  or  acquired  by  her  as  aforesaid. 

t^  *hteh°*'  **'  ^'  ^^  deposits  in  any  post  office  or 
nuTried^an  «>t'»e''  savings  bank,  or  in  any  other 
ia-enuued.  bank,  all  annuities  granted  by  the  Com- 

missioners for  the  Reduction  of  the  National  Debt 
or  by  any  other  person,  and  all  sums  forming  part 
of  the  public  stocks  or  fimds,  or  of  any  other 
stocks  or  funds  transferable  in  the  books  of  the 
Gk>vemor  and  Company  of  the  Bank  of  England,  or 
of  any  other  bank,  which  at  the  commencement  of 
this  Act  are  standing  in  the  sole  name  of  a  married 
woman,  and  all  shares,  stock,  debentures,  debenture 
stock,  or  other  interests  of  or  in  any  corporation, 
company,  or  public  body,  municipal,  commercial,  or 
otherwise,  or  of  or  in  any  industrial,  provident,  friendly, 
benefit,  building,  or  loan  society,  which  at  the  com- 
mencement of  this  Act  are  standing  in  her  name,  shall 
be  deemed,  unless  and  until  the  contrary  be  shown,  to 
be  the  separate  property  of  such  married  woman ;  and 
the  fact  that  any  such  deposit,  annuity,  sum  forming 
part  of  the  public,  stocks  or  funds,  or  of  any  other  stocks 
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or  fundB  transferable  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  or  of  any  other  bank, 
(hare,  stock,  debentnre,  debenture  stock,  or  other  interest 
as  aforesaid,  is  standing  in  the  sole  name  of  a  married 
woman,  shall  be  sufficient  prim&  facie  evidence  that  she 
is  beneficially  entitled  thereto  for  her  separate  use,  so 
as  to  authorise  and  empower  her  to  receive  or  transfer 
the  same,  and  to  receive  the  dividends,  interest,  and 
profits  thereof,  withoat  the  concurrence  of  her  husband, 
and  to  indemnify  the  Postmaster  Greneral,  the  Com- 
missioners for  the  Reduction  of  the  National  Debt,  the 
Governor  and  Company  of  the  Bank  of  England,  the 
Governor  and  Company  of  the  Bank  of  Ireland,  and  all 
directors,  managers,  and  trustees  of  every  such  bank, 
corporation,  company,  public  body,  or  society  as  af  ore- 
■aio,  in  respect  thereof 

A"J^  »t«k,  4o.  7.  All  sums  forming  part  of  the  public 
S^.  taamvited  stocks  Or  funds,  or  <S  any  other  stocks 
womm.  or  funds  transferable  in  the  books  of  the 

Bank  of  England  or  of  any  other  bank,  and  all  such 
deposit!  and  annuities  respectively  as  are  mentioned  in 
the  last  preceding  section,  and  all  shares,  stock,  deben- 
tures, debenture  stock,  and  other  interests  of  or  in  any 
such  coiporation,  company,  public  body,  or  society  as 
aforesaid,  which  after  the  commencement  of  this  Act 
aball  be  allotted  to  or  placed,  registered,  or  transferred 
in  or  into  or  made  to  stand  in  the  sole  name  of  any 
married  woman  shall  be  deemed,  nnless  and  until  the 
oontrary  be  shown,  to  be  her  separate  property,  in 
respect  of  which  so  far  as  any  liability  may  be  incident 
thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shall  be  so  expressed  in  the  document  whereby 
her  title  to  the  same  is  created  or  certified,  or  in  the 
books  or  reguter  wherein  her  title  is  entered  or  re- 
corded, or  not. 

Provided  always,  that  nothing  in  this  Act  shall 
require  or  aathorise  any  oorporation  or  joint  stock 
Company  to  admit  anv  married  woman  to  be  a  holder 
of  any  shares  or  stock  therein  to  which  any  liability 
may  be  incident,  oontrary  to  the  provisions  of  any  Act 
of  Parliament,  charter,  byelaw,  articles  of  association, 
or  deed  of  settleotent  re^rulatiog  suoh  corporation  or 
company. 

JJJJ^U^^  8.  AH  the  provisions  herein-before 
muriedwamvi  Contained  as  to  deposits  in  any  post  office 
kndothen.  ^  ^  or  Other  savings  bank,  or  in  any  other 
bank,  annuities  granted  by  the  Commissioners  for  the 
Reduction  of  the  National  Debtor  by  any  other  person, 
sums  forming  part  of  the  public  stocks  or  flinds,  or 
of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Bank  of  England  or  of  any  other  bank,  shares, 
stock,  debentures,  debentnre  stock,  or  other  interests 
of  or  in  any  such  corporation,  company,  public  body, 
or  society  as  aforesaid  respectively,  which  at  the  com- 
mencement of  this  Act  shall  be  standing  in  the  sole 
name  of  a  married  woman,  or  which,  after  that  time, 
■hall  be  allotted  to,  or  placed,  registered,  or  transferred 
to  or  into,  or  made  to  stand  in,  the  sole  name  of  a  married 
woman  shall  respectively  extend  and  apply,  so  far  as  re- 
lates to  the  estate,  right,  title,  or  interest  of  the  married 
Woman,  to  any  of  the  particulars  aforesaid  which,  at  the 
oommenoement  of  this  Act,  or  at  any  time  afterwards, 
shall  be  standing  in,  or  shall  be  allotted  to,  placed, 
r^stered,  or  transferred  to  or  into,  or  made  to  stand 
in,  the  name  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  hnsband. 


0.  It  shall  not  be  nece 


for  the 


^JJ^JJJ^^       »,  It  snail  not  be  necessary 

jotatraunv  o<  a  husband  of  any  married  woman,  in  respect 

Bunted  woman  of  her  interest,  to  join  in  the  U'ansfer  of 

■^o"**^  any  sach  annuity  or  deposit  as  aforesaid, 


or  any  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  as  aforesaid, 
or  any  share,  stock,  debenture,  debenture  stock,  or 
other  benefit,  right,  claim,  or  other  interest  of  or  in  any 
such  corporation,  company,  public  body,  or  society  as 
aforesaid,  which  is  now  or  shall  at  any  time  hereafter 
be  standing  in  the  sole  name  of  any  married  woman,  or 
in  the  joint  names  of  such  married  woman  and  any 
other  person  or  persons  not  being  her  husband. 

b^!^^*  10,  If  any  investment  in  any  sadi  de- 

wltb  money  ftoAt  or  annuity  as  aforesaid,  or  in  any  of 
of  hrataad.  the  public  stocks  or  fnnds,  or  ia  any  other 
stocks  or  funds  transferable  as  aforesaid,  or  in  any  share, 
stock,  debenture,  or  debenture  stock  of  any  corporation, 
company,  or  publfc  body,  municipal,  commertnal,  or 
otherwise,  or  in  an^  share,  debenture,  benefit,  right,  or 
claim  whatsoever  m,  to,  or  upon  the  fiuds  of  any  in- 
dustrial, provident,  friendly,  benefit,  building,  or  loan 
society,  shall  have  been  made  by  a  married  woman  by 
means  of  moneys  of  her  husband,  without  his  consent 
the  Court  may,  upon  an  application  under  section 
seventeen  of  this  Act,  order  such  investment,  and  the 
dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  respectively  to  the  husband ;  and  nothing  in 
this  Act  contained  shall  give  validity  as  agunst  creditors 
of  the  husband  to  any  gift,  by  a  husband  to  his  wife,  of 
any  property,  which  aner  such  gif^  shall  continue  to 
be  in  the  order  and  disposition  or  reputed  ownenhip  of 
the  husband  or  to  any  depoat  or  other  investment  of 
moneys  of  the  husband  mue  by  or  in  the  name  of  his 
wife  in  fraud  of  his  creditors ;  but  any  moneys  so  de- 
posited  or  invested  may  be  followed  as  if  this  Aet  had 
not  passed. 

Monev*  pajabie  i|.  Al  married  woman  may  byyirtne 
of  awiruioe  o^  ^he  power  of  making  contracts  herein- 
not  to  form  put  before  contained  effect  a  policy  upon  her 
^^  "^  ^  own  life  or  the  Kfe  of  her  husband  for 
her  separate  use ;  and  the  same  and  all 
benefit  thereof  shall  enure  accordingly. 

A  policy  of  assurance  effected  by  any  man  on  hie 
own  Ufe  and  expressed  to  be  for  tlie  benefit  of  his  wife, 
or  of  his  children,  or  of  his  wife  and  children,  or  any  of 
them,  or  by  any  woman  on  her  own  life,  and  ezpreMed 
to  be  for  the  benefit  of  her  husband,  car  of  her  children, 
or  of  her  hnsband  and  children,  or  any  of  them,  shall 
create  a  trust  in  favour  of  the  objects  tiierena  named, 
and  the  moneys  payable  under  any  such  policy  shall 
not,  so  long  as  any  object  of  the  tmst  remains  unper- 
formed, form  part  of  the  estate  of  the  insured,  or  be 
subject  to  his  or  her  debts :  Provided,  that  if  it  shall 
be  proved  that  the  policy  was  effected  and  the  pre- 
miums paid  with  intent  to  defraud  the  creditors  of  the 
insured,  they  shall  be  entitled  to  receive,  ont  of  the 
moneys  payable  under  the  policy,  a  sum  equal  to  the 
premiums  so  paid.  The  insured  may  by  the  policy,  «■ 
by  Boy  memorandum  under  his  or  her  baai,  app<nnt 
a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  s^point  a  new 
trustee  or  new  trustees  thereof,  and  may  make  pro- 
vision for  the  appointment  of  a  new  trustee  or  new 
trustees  thereof  and  for  the  investment  of  the  moneys 
payable  under  any  such  policy.  In  default  of  any 
such  appointment  of  a  trustee,  snch  policy,  imme- 
diately on  its  being  effected,  shall  vest  m  the  insured 
and  ma  or  her  legal  personal  representatives,  in  trust 
for  the  purposes  aforesaid.  Ii,  at  the  time  of  the 
death  of  the  insured,  or  at  any  time  afterwards,  there 
shall  be  no  trustee,  or  it  slujl  be  expedient  to  ap- 
point a  new  trustee  or  new  trustees,  a  trustee  or 
trustees  or  a  new  trustee  or  new  trustees  may  be 
appointed  by  any  court  having  jurisdiction  under  the 
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provisions  of  the  Trustee  Act,  1850,  or 
the  Acts  amending  and  extending  the 
■Mae.  The  receipt  of  a  trustee  or  tmstees  duly  ap- 
pointed, or,  in  default  of  any  snch  appointment,  or 
in  default  of  notice  to  the  insurance  office,  the  receipt 
of  the  legal  personal  repreaentative  of  the  insured 
shall  be  a  discharge  to  the  office  for  the  sum  secured 
by  the  policy,  or  for  the  value  thereof,  in  whole  or 
in  part. 

RemediMot  12.  Every  woman,  whether  married 

fT'^^^iT"  before  or  after  this  Act,  shall  have  in 
and  weurit;  of  her  own  name  against  all  persons  whom- 
Mi«ntapropertj.  go^yer,  including  her  husband,  the  same 
civil  remedies,  and  also  (subject,  as  regards  her  hus- 
band, to  the  proviso  herein^ter  contained)  the  same 
remedies  and  redress  by  way  of  criminal  proceedings, 
for  the  protection  and  security  of  her  own  separate 
property,  as  if  snch  property  belonged  to  her  as  a 
feme  sole,  but,  except  as  aroresaid,  no  husband  or 
wife  shall  be  entitlea  to  sue  the  other  for  a  tort. 
In  any  indictment  or  other  proceeding  under  this 
section  it  shall  be  sufficient  to  allege  such  property 
to  be  her  property;  and  in  any  proceeding  under 
this  section  a  husband  or  wife  shall  be  competent  to 
pve  evidence  against  each  other,  any  statute  or  rule 
of  law  to  the  contrary  notwithstanding:  Provided 
always,  that  no  criminal  proceeding  shall  be  tak^ 
by  any  wife  against  her  husband  by  virtue  of  this 
Act  while  they  are  living  together,  as  to  or  concern- 
ing any  property  claimed  by  her,  nor  while  they  are 
living  wart,  as  to  or  concerning  any  act  done  by  the 
husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property 
shaU  have  been  wrongfully  taken  by  the  husoand 
when  leaving  or  deserting,  or  about  to  leave  or  desert, 
his  wife. 

wue'imt*.  13.  A  woman  after  her  marriage  shall 

wodUilbaiUM.  continue  to  be  liable  in  respect  and  to 
the  extent  of  her  separate  property  for 
all  debts  contracted,  and  all  contracts  entered  into 
or  wrongs  committed  by  her  before  her  marriage, 
including  any  sums  for  which  she  may  be  liable  as  a 
contributory,  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  under  and  by 
virtue  of  the  Acts  relating  to  joint  stock  companies; 
and  she  may  be  sued  for  any  such  debt  and  for  any 
liability  in  damages  or  otherwise  under  any  such  con- 
tract, or  in  respect  of  any  such  wrong ;  and  all  sums 
recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property ;  and,  as  between  her  and  her  hus- 
band, nnuss  there  be  any  contract  between  them  to 
the  contrary,  her  separate  property  shall  be  deemed 
to  be  primarily  liable  for  all  such  debts,  contracts, 
or  wrongs,  and  for  all  damages  or  costs  recovered  in 
respect  thereof:  Provided  always,  that  nothing  in 
this  Act  shall  operate  to  increase  or  diminbh  the 
liability  of  any  woman  married  before  the  commence- 
ment of  this  Act  for  any  snch  debt,  contract,  or 
wrong,  as  aforesiud,  except  as  to  any  separate  pro- 
pwty  to  which  she  mav  become  entitled  by  virtue  of 
this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  hereby 
repealed  or  otherwise,  if  this  Act  had  not  passed. 

HuAuKltolM  14.  A  husband  shall  be  liable  for  the 

w^Vdebu'con-  debts  of  his  wife  contracted,  and  for  all 
tneted  belor*  Contracts  entered  into  and  wrongs  com- 
"?I'l**!Li?i  mitted  by  her.  before  marriage,  including 
any  uabihties  to  which  she  may  be  so 
jubject  under  the  Acts  relating  to  joint  stock  companies 
as  aforesaid,  to  the  extent  of  all  property  whatsoever 


belonging  to  his  wife  which  he  shall  have  acquired  or 
become  entitled  to  from  or  through  his  wife,  after 
deducting  therefrom  any  payments  made  by  him,  and 
any  sums  for  which  jud^ent  may  have  been  bonk  fide 
recovered  against  hiui  m  any  proceeding  at  law,  in 
respect  of  any  such  debts,  contracts,  or  wrongs  for 
or  in  respect  of  which  his  wife  was  Uable  before  her 
marriage  as  aforesaid  ;  but  he  shall  not  be  liable  for 
the  same  any  further  or  otherwise ;  and  any  court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall 
have  power  to  direct  any  inquiry  or  proceedings  which 
it  may  think  proper  for  the  purpose  of  ascertaining  the 
nature,  amount,  or  value  of  such  property :  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate 
to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  Act  for  or  in 
respect  of  any  such  debt  or  other  liability  of  his  wife 
as  aforesaid. 

*"'"S5u*bmtiii  '*•  Ahnsband  and  wife  maybe  jointly 
nnpu»  uabu  uei.  ^^^  -^^  respect  of  any  such  debt  or  other 
liability  (whether  by  contract  or  for  any  wrong)  oon- 
traeted  or  incurred  by  the  wife  before  marriage  as  afore- 
said, if  the  plainUff  in  the  action  shall  seek  to  establish 
his  claim,  either  wholly  or  in  part,  azainst  both  of 
them ;  and  if  in  any  such  action,  or  in  any  action 
brought  in  respect  or  any  such  debt  or  liability  against 
the  husband  alone,  it  is  not  found  that  the  husband  is 
liable  in  respect  of  any  property  of  the  wife  so  acauired 
by  him  or  to  whieh  he  shall  have  become  so  entitled  as 
aforesaid,  he  shall  have  judgment  for  his  costs  of 
defence,  whatever  may  be  the  remit  of  the  action 
against  the  wife  if  jointly  sued  with  him ;  and  in  any 
such  action  against  husband  and  wife  jointly,  if  it 
appears  that  the  husband  is  liable  for  the  debt  or 
damages  recovered,  or  any  part  thereof,  the  judgment 
to  the  extent  of  the  amount  for  which  the  husband  is 
liable  shall  be  a  joint  judgment  against  the  husband 
personally  and  against  the  wife  as  to  her  separate  pro- 
perty ;  and  as  to  the  residue,  if  any,  of  such  debt  and 
damages,  the  judgment  shall  be  a  separate  judgment 
against  the  wife  as  to  her  separate  pn^Mrty  only. 

tomtarfml"*"*  '*•  ■^  ^^  doing  any  act  with  respect 
proceadiogk,  to  any  property  or  her  husband,  which, 
if  done  by  the  husband  with  respect  to 
property  of  the  wife,  would  make  the  husband  liable 
to  criminal  proceedings  by  the  wife  under  this  Act, 
shall  in  like  manner  be  liable  to  criminal  proceedings 
by  her  husband. 

tt«>«**^^*\  17.  In  any  question  between  husband 
uTwUeuio  *nd  wife  as  to  the  title  to  or  possession 
p'^wtjtob*  of  property,  either  party,  or  any  such 
iJ^i^"^.  bank,  corporation,  company,  public  body, 
or  society  as  aforesaid  in  whose  books 
any  stocks,  funds,  or  shares  of  either  party  are  stand- 
ing, may  apply  by  summons  or  otherwise  in  a  sum- 
manr  way  to  an^  judee  of  the  High  Court  of  Justice 
in  England  or  m  Ireland,  according  as  such  property 
is  in  England  or  Ireland,  or  (at  the  option  of  the 
applicant  irrespectively  of  the  value  of  the  property 
in  dispute)  in  Enghind  to  the  judge  of  the  county 
court  of  the  district,  or  in  Ireland  to  the  chairman 
of  the  civil  bill  court  of  the  divbion  in  which  either 
part^  resides,  and  the  judge  of  the  High  Court  of 
Justice  or  of  the  county  court,  or  the  chairman  of 
the  civil  bill  court  (as  the  case  may  be)  may  make 
such  order  with  respect  to  the  property  in  dispute, 
and  as  to  the  costs  of  and  consequent  on  the  appli- 
cation as  he  thinks  fit,  or  may  direct  such  application 
to  stand  over  from  time  to  time,  and  any  inquiry 
touching  the  matters  in  question  to  be  made  in  such 
manner  as  he  shall  think  fit :  Provided  always,  that  any 
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order  of  a  judge  of  the  High  Court  of  Justice  to  be 
made  under  the  proyisiona  of  this  aectinn  shall  be  sub- 
ject to  appeal  in  the  same  way  as  an  order  made  by  the 
mme  judge  in  a  suit  pending  or  on  an  equitable  plaint 
in  the  said  court  would  be ;  and  any  order  of  a  county 
or  dvil  bill  court  under  the  provisions  of  this  section 
shall  be  subject  to  appeal  in  the  same  way  as  any  other 
order  made  by  the  same  court  would  be,  and  all  pro- 
ceedings in  a  county  court  or  civil  bill  court  under  this 
section  in  which,  by  reason  of  the  value  of  the  property 
in  dispute,  such  court  would  not  have  had  jurisdiction 
if  this  Act  or  the  Married  Women's  Property  Act,  1 870, 
had  not  passed,  may,  at  the  option  of  the  defendant  or 
respondent  to  such  proceedings,  be  removed  as  of  right 
into  the  High  Court  of  Justice  in  England  or  Ireland 
(as  the  case  may  be),  by  writ  of  certiorari  or  otherwise 
as  may  be  prescribed  by  any  rule  of  such  High  Court ; 
but  any  order  made  or  act  done  in  the  course  of  such 
proceedings  prior  to  such  removal  shall  be  valid,  unless 
order  shall  be  made  to  the  contrary  by  such  High 
Court:  Provided  also,  that  the  judge  of  the  High 
Court  of  Justice  or  of  the  county  court,  or  the  chair- 
man of  the  civil  bill  court,  if  either  party  so  require, 
may  hear  any  such  application  in  his  private  room: 
Provided  also,  that  any  such  bank,  corporation,  com- 
pany, public  body,  or  society  as  aforesaid,  shall,  in  the 
matter  of  any  such  application  for  the  purposes  of  costs 
or  otherwise,  be  treated  as  a  stakeholder  only. 

Manied  woman  ig.  A  married  woman  who  is  an  ex- 
M  an  executrix  ,    ■   •  ■       ,  •  ■     i 

or  tnutae.  ecutnx  or  admimstratnx  alone  or  jointly 

with  any  other  person  or  persons  of  the 
estate  of  any  deceased  person,  or  a  trustee  alone  or 
jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer  or  join  in  trans- 
ferring any  such  annuity  or  deposit  as  aforesaid,  or 
any  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  as  afore- 
said, or  any  share,  stock,  debenture,  debenture  stock, 
or  other  benefit,  right,  claim,  or  otiier  interest  of  or 
in  any  such  corporation,  company,  public  body,  or 
society  in  that  character,  without  her  husband,  as  if 
she  were  a  feme  sole. 

StuSSLenS^d*  '^•.  ^"""'"g  .>•*  ^^  ■*^<=*  contained 
the  power  to  ^hall  interfere  with  or  affect  any  settle- 
make  future  ment  or  agreement  for  a  settlement  made 
Kttlementa.  ^j,  ^^  ^  ^^^^  whether  before  or  after 
marriage,  respecting  the  property  of  any  married 
woman,  or  ^all  interfere  with  or  render  inoperative 
any  restriction  against  anticipation  at  present  attached 
or  to  be  hereafter  attached  to  the  enjoyment  of  any 
property  or  income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  instrument ; 
but  no  rettriction  against  anticipation  contained  in  any 
(ettlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by 
her  before  marriage,  and  no  settlement  or  agreement 
fbr  a  settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  a  settlement  made  or  entered  into  by 
•  man  would  have  against  his  creditors, 

M«rrl«d  woman  20.  Where  in  England  the  husband  of 
to  be  liable  to        _  i_      .    "  .  . 

the  paridi  lor  the  ^"7  woman  having  separate  property 
maintenance  of  becomes  chargeable  to  any  union  or 
barhuaband.  parish,  the  justices  having  jurisdiction 
in  such  union  or  parish  may,  in  petty  sessions  assembled, 
upon  application  of  the  guardians  of  the  poor,  issue  a 
summons  against  the  wife,  and  make  and  enforce  such 
order  against  her  for  the  maintenance  of  her  husband 
out  of  such  separate  property  as  by  the  thirty-third 
81 A  S3  Viet.  section  of  the  Poor  Law  Amendment 
ft  la*  Act,  1868,  they  may  now  make  and  en- 


force against  a  husband  for  the  maintenance  of  his  wife 
if  she  oecomes  chargeable  to  any  union  or  parish. 
Where  in  Ireland  relief  is  given  under  the  provisions 
of  the  Acts  relating  to  the  relief  of  the  destitute  poor 
to  the  husband  of  any  woman  having  separate  property, 
the  cost  price  of  such  relief  is  hereby  declar«d  to  be  a 
loan  from  the  guardians  of  the  union  in  which  the 
same  shall  be  given,  and  shall  be  recoverable  from 
such  woman  as  if  she  were  a  feme  sole  by  the  same 
actions  and  proceedings  as  money  lent. 
Harried  woman  21.  A  married  woman  having  separate 
Se'^pariS-fo'?  proij^y  *all  be  subject  to  aU  such 
the  maintcnanea  liability  for  the  maintenanoe  of  b^ 
of  her  chUdren.  children  and  grandchildren  as  the  hus- 
band is  now  by  law  subject  to  for  the  maintenance  of 
her  children  and  grandchildren  :  Provided  always,  that 
nothing  in  this  Act  shall  relieve  her  husband^  from  any 
liability  imposed  upon  him  by  law  to  maintain  hear 
children  or  grandchildren. 

Repeal  of  22.  The  Married  Women's  Property 

MAStviot  ^^j^  ,g7o^  ^d  the  Married  Women's 
»7  4'88Vlot.  Property  Act,  1870,  Amendment  Act, 
=•  *•.  1 874,  are  hereby  repealed :  Provided  that 

such  repeal  shall  not  affect  any  act  done  or  right 
acquired  while  either  of  such  Acts  was  in  force,  or  any 
ri^t  or  liability  of  any  husband  or  wife,  married  before 
the  commencement  of  this  Act,  to  sue  or  be  sued  undet 
the  provisions  of  the  said  repealed  Acts  or  either  of 
them,  for  or  in  respect  of  any  debt,  contract,  wrong, 
or  other  matter  or  thing  whatsoever,  for  or  in  respect 
of  which  any  such  right  or  liability  shall  have  accrued 
to  or  against  such  husband  or  wife  before  the  com- 
mencement of  this  Act. 

Legal  repreaen-  23.  For  the  pnrposes  of  tUs  Act  the 
woIlL!'"""^  legal  personal  representative  of  any 
married  woman  shall  in  respect  of  her 
separate  estate  have  the  same  righu  and  liabilities  and 
be  subject  to  the  same  jurisdiction  as  she  would  be  if 
she  were  living. 

Interpretation  of  24.  The  word  "contract"  in  this  Act 
**™*  shall  include  the  acceptance  of  any  trust, 

or  of  the  office  of  executrix  or  administratrix,  and  the 
provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married 
woman  being  a  trustee  or  executrix  or  administratrix 
either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unlera  he  haa 
acted  or  intermeddled  in  the  trust  or  administration. 
The  word  "property  "  in  this  Act  includes  a  thing  in 
action. 

Commencanwnt  25.  The  date  of  the  commencement  of 
"'  ^"^  this  Act  shall  be  the  first  of  January  one 

thousand  eight  hundred  and  eighty-three. 
Extent  of  Act.         26.  This    Act   shall  not   extend    to 
Scotland. 

Short  TiUe.  27.  This  Act  may   be   cited  as    the 

Married  Women's  Property  Act,  1882. 


Cap.  LXXVI. 

An  Act  to  amend  the  Merchant  Shipping  Acts, 
1854  to  1880,  with  respect  to  Colonial  Courts 
of  Inquiry.  [18iA  August  1882.] 

Cap.  LXXVII. 

An  Act  to  amend  the  Law  of  Citation  in  Scotland. 

[18fA  August  1882.] 
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Cap.  LXXVIII. 

An  Act  to  establish  a  Fishery  Board  for  Scotland. 

[I8th  Augtut  1882.] 

Cap.  LXXIX. 
An  Act  to  make  provision  for  the  arrangement  of 
Accounts  between  the  Commissioners  of  Her 
Majesty's  Treasury  and  the  Secretary  of  State 
in  Council  of  India  in  respect  of  Certain  Homo 
Charges  for  Her  Majesty's  Forces  serving  in 
India.  [18(A  August  1882.] 

Cap,  LXXX. 
An  Act  for  the  Extension  of  Allotments. 

[18th  August  1882.] 

Cap.  LXXXI. 

An  Act  for  disannexing  the  Bectoty  of  Somer- 
sham  from  the  Office  of  Regius  Professor  of 
Divinity  in  the  University  of  Cambridge,  and 
for  mailing  better  provision  for  the  Cure  of 
Souls  within  the  said  Bectory;  and  for  other 
purposes.  [18tA  August  1882.] 

Cap.  LXXXII. 
An  Act  for.  amending  the  Lunacy  Begulation 
Acts.  [ISth  August  1882.] 

WHEREAS  it  is  expedient  to  amend  the  Lunacy 
Emulation  Acts : 

Be  it  enacted,  &c.,     ..... 

Short  uu«  of  1.  This    Act   may   be    cited   for   all 

"^  purposes    as    the    Lunacy    Regulation 

Amendment  Act,  1882. 


CoMtroottoo  at  2.  This  Act  shall  be  construed  aa  one 
16^17  VIot.  ^i'^  ^he  Lunacy  Regulation  Acts,  1853 
cio.  and  1862,  and  unless  there  is  something 

in  the  subject  matter  or  context  repugnant  to  sucE 
oonstruction,  the  ezpresmon  "The  Lord  Cbanoellw 
"intrusted  as  aforesaid,"  and  all  other  expressions 
having  a  special  or  defined  meaning  in  tne  last- 
ts  a  M  Viet  mentioned  Acts,  or  either  of  them,  shall 
e.  ss.  have  the  same  meaning  in  this  Act. 


Pomrof  Lord 
ChanMllor 
where  property 
of  lun&tio  doei 
not  exceed 
£3.000.  or  £100 
per  annum. 


3.  Section  twelve  of  the  Lunacy  Regu- 
lation Act,  1862,  is  hereby  amended  so 
as  to  have  effect  as  if  the  words  "  two 
"thousand  pounds  in  value"  had  been 
inserted  therein  instead  of  the  words 
"  one  thousand  pounds  in  value,"  and  the  words  "  one 
"  hundred  pounds  per  annum"  instead  of  "  fifty  pounds 
"  per  annum." 

AU  Chanoerj  4.  Whereas  by  section  twenty  of  the 

IS^Iirtor.  Lnnacy  Regulation  Ac^  1862,  it  is 
jreur.  enacted   that  "every   lunatic   shall   be 

"  personally  visited  and  seen  by  one  of  the  said  visitors 
"four  times  at  least  in  every  year,  and  such  visits  shall 
"  be  so  regulated  as  that  the  interval  between  successive 
"  visits  to  any  such  lunatic  shall  in  no  case  exceed  four 
"months:  Provided  always,  that  lunatics  who  are 
"resident  in  licensed  houses,  asylums,  or  registered 
"hospitals  shall  not  necessarily  be  visited  by  any  of 
"  the  said  visitors  more  than  once  in  the  year,  unless 
"the  Lord  Chancellor  intrusted  aa  aforesaid  shall 
"  otherwise  direct " :  Be  it  enacted,  that  the  said 
section  shall  be  construed  as  if  the  words  "  twice  "  had 
been  inserted  therein  instead  of  the  words  "  four  times," 
and  as  if  the  words  "  eight  months  "  had  been  inserted 
therein  instead  of  the  words  "  four  months,"  and  as  if 
instead  of  the  proviso  therein  there  had  been  inserted 
the  following  words:  Provided  always,  that  every 
lunatic  resident  in  a  private  house  shall,  during  the  two 
years  next  following  inquisition,  be  so  visited  at  least 
fi>ur  times  in  every  year. 
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PUBLIC    GENERAL    STATUTES, 

45'  &  46'  VICTORIA— A.D.  1882. 

Note The  capital  letters  placed  after  the  chapter  have  the  following  sigaifioati<m : — 

E.  tiat  the  Act  rAiU*  to  Englwid  (md  Wale*,  Uit  ao  •ztend). 

S.  n  »  SeotlMid  azdiuivaly. 

L  n  n  Irel&ad  exclnuTely. 

W.  „  „  Wales  exclosivelr. 

£.  &  I  „  „  England  and  Ireland. 

E.  ft  S.  „  „  England  and  Scotland. 

U.K.  „  „  Oreat  Britain  and  Ireland  (and  Cdoniea^  if  it  ao  extend). 

O.  „  „  The  Ooloaiea,  or  any  of  them. 


Cap.  BeUtlac  to 

A 

Acra  0*  FAXLiAnm  Cohtikuakob.  See 
ExnsiKa  Lakb  CoHTiHCAHoa.  Tosa- 
piKi  AoT8  CoHTiycanoa. 

Adhuiibtbatios  or  Jdbtioi.  Set  Bills  of 
ExoBANQC,  ko.  Bills  or  Salk.  Citatiok 
TiAw  Ambndmiht.     Civil  Iiifbisonvent. 

CONTBTAHCIHO.         CoPTBIGBT.  CouNTT 

COOBTB.      DoOOKINTABT  EflDKNCB.      EN- 
TAIL Law  Ahindhxnt.  iMrxBioB  Codbts 

JDDOMIHTB  EXTBHSION,   IirTBRiaNTS(FBLO 
DB8B).    LUNACT.    MaBBIXD  WoHBH'bPbO' 

PBBTT.    Petit  SsaaioNB,  Ibiland.    FbB' 
▼KNTioN    or    Obihb.      Sbttlid    Laud. 

BUPBXHI  COUBT  or  JUDICATDBK. 

Adiiibaltt  ;  for  the  aoqaisition  of  Property 
and  the  provision  of  new  BuildiogB  for  the 
Admiralty  and  War  Office    •        -  (p.  18)    32    E. 

Albant  (D0KB  or) ;  to  enable  Her  Majesty 
to  provide  for  the  Establishment  of  His 
Royal  Highness  the  Buke  of  Albany  and 
Her  Serene  Highness  Princess  Helen 
Fiedeiica  Augusta  of  Waldeok  and  Fyr- 
mont,  and  to  settle  an  Annuity  on  Her 
Serene  Highness    -  -  -    (p.  I)      6    U.K. 

Allotxbhtb;  for  the  Extension  of  Allot^ 
menu (p.  71)    80    B. 

See  alto  Labodbbbs'  CoRAon,  &a 

Akchint  Monumxnts  Pbotboiion  ;  for  the 
better  protection  of  Ancient  Monuments 

(p.  61)    73    U.K. 

Amnnma,  Govibnmbht;  to  extend  the  Acts 
relating  to  the  purchase  of  small  Govern- 
ment Annuities  and  to  assuring  pityments 
of  money  on  death  -  -  (p.  89)    61     U.K. 

AUNUITT  TO  DuKBOr  ALBANY.     See  Albaht 

(Ddkb  or). 

APPXALB.      Set  COUITTT  CODBTB. 

ArrBOPBiATioN  or  Sdfplivb  ;  to  apply'tba 
snm  of  £84,367,774  oat  of  the  Consolidated 
Fond  to  the  Service  of  the  year  ending  the 
the  81st  day  of  March,  1888,  and  to  appro- 
priate the  supplies  granted  in  this  Session 
of  Parliament        -  -  -  (p.  61)    71     U.K. 

Abklow  Habboub  ;  for  the  Improvement  of 
Arklow  Harbour  •  •    (p.  2)    18    L 


Cap.  Relstiiigto 

ABUT ;  to  provide,  during  twelve  months, 
for  the  Discipline  and  K^ulation  of  the 
Army         -  -  -    (p.  1)      7    U.K. 

See  aXtt  Abtillbbt  Bakoxs.    India. 

MiLiTABT  Makucbvbbb.  Miutia.  RB' 
sibvb  Fobceb. 

Abbeabb  or  Rent;  to  make  proridon  re- 
spectiDg  certain  Arrears  of  Rent  in  Ire- 
land .  •  -  -  (P^  84)    47    I. 

Abtuans  and  Laboubbrs  DwnuHoa  Aoia ; 
to  amend  the  Artizans  and  LaboureiB 
Dwellings  Acta  (38  Jt  89  Vic.  c.  36.  and 
42  ft  48  Vict  CO.  63,  64.)  .  (p.  69)    64    U.K. 

AB8I8SKENT  (PooB  Ratb)  ;  to  amend  the 
Poor  Rate  Assessment  and  Collection  Act, 
1869(82ft3S  Viot.0.  41.)  .    (p.  3)    20    E. 

Set  alia  Hiohwat  Ratb  AsansmNT. 

AlTOBNBTs  AND  SoLioiTOBB ;  for  further  im- 
proviog  the  Prsctioe  of  ConveyaiMttng ; 
and  for  other  purposes      -  -  (p.  30) 


89    E.&L 


Bathb  and  Wash  Hoobib  ;  to  amend  the 

Baths  and  Wash  Houses  Acta  (p.  16)    80    £. 

Bbbb  Deilebs  Retail  Lioehobs  ;  to  amend 
the  Beer  Dealers  Retail  Licences  Act, 
1880  (43  Vict  c  6)  -  -  (p.  18)    84    E. 

Bills  or  ExoHANOi^  ftc. ;  to  codify  tiie  law 
relating  to  Bills  of  Exchange,  Cheques, 
and  Promissory  Motes         •  -  (p.  44)    01     U.K. 

Bills  or  Sale  ;  to  amend  the  Bills  of  Sale 

Act,  1878  (41  ft  42  Vict.  c.  31.)      -  (p.  33)    43     K. 

BoABO  or  WoBKB.  £es  Metbopolitab  BOABD 
or  WOBKS. 

BoiLBB  Explosions  ;  to  make  better  i»o- 
vimon  for  Inquiries  with  regard  to  Boiler 
Explosions    -        -  •  -    (p.  8)    22    U.S^ 

BouBAT  Civil  Fond  ;  to  make  provisions  for 
the  transfer  of  the  Assiets  and  Liabilities  of 
the  Provident  Branch  of  the  Bombay  Civil 
Fund  and  other  funds  to  the  Secretary  of 
State  for  India  in  Council  -  -  (p.  33)    45     U.K. 

Boston  ELBonoN.    See  Cobbupt  Pbohoeb. 

BuiLDlHO  AOTB  AxBNDXBNT  :  to  Confer 
further  powers  upon  the  Metropolitan 
Board  of  Works  with  respect  to  Streeta  and 
Buildings  in  the  Metropolis  -    (p.  2)     14     E. 
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Cap.  BeUtlngto 


CiifBBiDaB  UnvKBOTT.     See  SoiaaiBMAii 

Bbotobt. 
CAirrxBBDBT  Ki«onov.    3m  Oobbur  Fuo- 

noiB. 
Casdal  Poob  ;  to  »m«nd  the  Panper  Inmates 

Discharge  and  Begulation  Act,  1871  (81  & 

86  Viot  0.  108)    -  -  -  (p.  18) 

CRABiTiaa ;  to    make    provisioo   retpeoting 

oertain  Frisai  Charities    -  -  (p.  61) 

CHIQtrBS,  &C. ;  to  oodify  the  law  relatmg  to 

Bills  of  Exchange,  01ieqae8,and  ^omisainy 

Notes         •  -  -  -  (p.  4«» 

Chistib  EuHnoH.     iS«   C!obbupt    Pbao- 

TICI8. 

ClTATiov  Law  AmmilinT;  to  amend  the 
Law  of  Citation  in  Scotland  •  (p.  70) 

CrviL  iMFBisoNKBirT ;  to  amend  the  Law  re- 
lating to  Civil  Imiviaonmcsit  in  ScotUnd 

(p.  88) 

Coma,  iMiTATioira  ov.  Set  Cdbtoms  amd 
ImiAND  Bbvbkcb. 

CoiiOHlAL  CoDBTs  ot  Ihqdibt  ;  to  amend  the 
Merchant  Shipping  Acts,  18S4  to  1880  (17 
Ai  18  Viot.  a  104.,  fto.),  with  leapeot  to 
Colonial  Courts  of  Inqniir  -  (p.  70) 

CoHMiBBioiriBs  or  PuBuo  WOBK&  See  Is- 
LAnDKavBauaBDiLDiNaa.  FubuoWobkb 
Loans. 

COHMOXABU  RioHTS  CoHFBitBATioK ;  to  pro- 
vide for  the  better  application  of  Moneys 
paid  by  way  of  Compensation  for  the  aom> 
pnlsory  acqaisition  of  Common  Lands  and 
extinguishment  of  Bights  of  Common  (p.  2) 

CoHMUTATioH  OF  Pbnsiohs  ;  to  authuise  the 
Commntation  of  a  portion  of  a  Pension  in 
porsnanoe  of  the  Pensions  Commntation 
Act,  1871  (31  ft  36  Viot.  a  86.)    -  (p.  83) 

CONBOLISATKD  FCKS ;  to  apply  the  8am  of 
£818,270  ont  of  the  Coasofidated  Faad  to 
the  Service  of  the  year  ending  tiie  the  81st 
day  of  March  1883   •        ■  -    (p.  1) 

to  apply  the  sum  of  £7,218.8<S  14s.  1  Od, 

ont  of  the  donsolidated  Fnnd  to  the  Ser- 
vice of  the  yean  ending  the  81st  day  of 
March  1881,  1882,  and  1888  -    (p-  1) 

-  to  appfythe  soin  of  X9,a62,435  oot  of 


86 

E. 

65 

B. 

61 

O.K. 

77 

a 

49 

s. 

76    U.K. 


15    S. 


44    U.K. 


I    U.K. 


4    U.K. 


the  Consolidated  Fund  to  the  Servloe  of 
the  year  ending  the  81st  day  of  March  1888 

(p.  1)      8    U.K. 

■  to  apply  the  snm  of  £5,708,891  out  of 

the  Consolidated  Fnnd  to  the  Service  of  the 
year  ending  the  31st  day  of  March  1888 

(p.  16)    28    U.K. 

——  to  apply  the  snm  of  £34,857,774  ont 
the  Consolidated  Fund  to  the  Service  of 
the  year  ending  the  8Ist  day  of  March 
1888,  and  to  appropriate  tme  Supplies 
grantedinthisSeasionof  Parliament  (p.  61)    71     UJC. 

CoHSTABtrLABT.      See  BoTAi,   Ibisr    Oon- 

BTABULABT. 

CoHTXTAvaNa ;  tar  further  improving  the 
Practice  of  Conveyancing  ;  and  for  other 
purposes    -  -  -  (p.  30)    89    K  ft  L 

CoPTBlOHT  ;  to  amend  the  law  of  Copyright 
relating  to  Musical  Compoations  •  ^  83)    40    U.K. 

CoBV  Bbtubbb  ;  to  amend  the  Law  respect- 
ing the  obtainii^  of  Com  Betoms    (p.  18)    87    E. 

COBFOBATIOHS,  McNjaiPAL ;  for  Consolidat- 
ing, with  Ameodments,  enactments  relatiaar 
to  Municipal  CorporatioDs  in  England  ana 
Wales  -  -  -  (p.  89)    60    E. 

COBBDFT    PBAOTICM  (SV8FBir8I0N  OF   ElBO- 

SIONS) ;  to  saspend  for  a  limited  period,  on 
account  of  Corrupt  Piaetioes,  tiie  holding 
of  tax  Election  of  a  Memlwr  or  Members  to 
serve  in  Parliament  for  oertain  dties  Mid 


Cap.  B«latingta 
borouirbs  [Boston  ;   Canterbury ;  Chester ; 
Gloucester ;  Macclesfield  ;  Oxford  ;  Sand- 
wich] -  -  -  .         -  (p.  61)    68    E. 

COOMIT  COUBTS ;  to  amend  the  law  relating 
to  Costs  and  Salaries  in  County  Court* 

(p.  45)    57    K 

to  amend    the   Acts  relating  to  the 

County  Courts  in  Ireland,  and  to  make 
better  provision  for  .^>peals  under  the 
said  AcU   -  -  -  -  (p.  16)    29    L 

Cbikb  ih  Ibklano  ;  for  the  prevention  of 

Crime  in  Ireland    -  -  -    (p.  6)    36    L 

CCBTOKS  AND  IvhAltV  BcTXIlua;  to  grant 
certain  Duties  of  Castoms  and  Inland 
Bevenne,  to  alter  other  Duties,  and  to 
amend  the  Laws  relating  to  Costonis  and 
Inland  Bevenue  [Tea ;  Imitations  of  Coffee, 
fto. ;  Income  Tax]  -  -  (p.  S3)     41     U.K. 

See   aleo    Bitbhub,   Fbibhslt    So- 

0IBTIB8,  AITD  NATIONAL  DBBT. 
CUBTOHB  AND   INLAND  BBVENUB  BOILDINOS  ; 

for  the  transfer  of  Property  in  Ireland  held 
for  the  Bervioe  ot  Her  Majesty's  Customs 
and  of  the  Iidand  Bevenne  to-tiie  Commis- 
sioners of  Public  Works  in  Ireland;  and 
for  other  pnrpoaei  relating  tibereto    •  (p.  8) 


DiaoiFLiNB  OF  TEB  Abmt.    See  Abut. 

DiTIDKD  PABIBBBa,  ftc  ,  AlOmDHBBT  AOT  ;  t* 

amend  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  ft  40  Viot.  o. 
61) ;  and  for  other  purpdees  -  (p.  46) 

DooDXBNTABT  Etidbncb  ;  to  amend  the 
Documentaiy  Evidence  Aot,  1368  (81  ft  32 
Vict.  c.  37),  and  other  enactments  relating 
to  the  evidence  of  documents  by  means  of 
copies  printed  t^  the  Government  Prioten 

(P-2) 


IT    1 


EODOATIOH  ;  to  amend  the  Intermediate  Edu- 
cation (Ireland)  Act,  1878  (41  ft  42  Viot. 
c.  66)  -  -  .  .  (p.  61) 

Educational  Endowhbnts;  to  reotganise 
the  Educational  Sndowmenta  of  Sootiand 

(p.  46) 

Elbotion  of  Bbpbbbbbtativb  Pbbbs;  to 
amend  the  Law  relating  to  the  Election  of 
Lords  Temporal  to  serve  in  Parliament  for 
Ireland        •  -  -  -  (p.  16) 

ELBOTIONS  of  MBKBKBS  of  PARLtAXBNT  SDB- 
FBHBION.      Set  COBBDFT  PBAOTIOBB. 

Elbotbio  LioBTlBa ;  to  facilitate  and  regu- 
late the  supply  of  Electricity  for  Lighting 
and  other  pnrposea  in  Great  Britain  and 
Ireland  -  ■  -  (p.  46) 

EBSOwxams,  Educational;  to  reorganise 
the  Educational  Endowments  of  SooiSuid 

(p.  46) 

Entail  Law  Aicbmuwbbt  ;  to  cmand  the  Law 
of  Entail  in  Sootiand  -  -  ^  49) 

EviSBMOB  (DoocMBMTABT);  to  amend  the 
Documentary  Evidence  Act,  1868  (81  ft  32 
Vict.  c.  87),  and  other  enactments  relating 
to  the  evidoice  of  documents  by  means  M 
copies  printed  by  the  Government  Printers 

(p.  2) 

EzFiBixa  liAira  CoNTiBViiroi ;  to  conunna 
various  expiring  Laws        -  •  (p.  59) 

Explosion  of  Boilbbs  ;  to  make  better  pro- 
vision for  Inquiries  with  regard  to  Btriler 
Explosions  -  •  -  -    (p.  8) 

ExTBNSioN  of  Allotkbnts  ;  for  the  Exten- 
sion of  Allotments  -  -  •  (p.  71) 

——  Set  eUtt  Laboubbbs  OoTTAOn,  fto. 


68  E. 

9  U.K. 

69  I. 
59  S. 

96  J. 

66  U.K. 

59  8. 
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Fai.0  DS  Se;  to  amend  the  law  relating  to  the 
intennent  of  any  person  found  felo  de  se 

(p.  8)    19    E. 

FiaHXBT  Board,  Sootland;  to  establish  a 

Fishery  Board  for  Scotland  -  (p.  71)    78    S. 

FaiX)n>i,T  SooiKTnts ;  to  amend  so  mnoh  of 
the  Friendly  Societies  Act,  1876  (88  k  89 
Viot.  0.  60)  as  relates  to  quinquennial  re- 
turns of  sickness  and  mortality      •  (p.  18)    86    IT.E. 

See  alao  RsTBiruii,  Fbumslt  Sooii> 

TOSS,  Am)  NAnoHAL  Debt. 

Fbuit  Pigkebs  IiODoinob  ;  to  extend  the 
Public  Health  Act,  1876  (38  &  89  Vict, 
o.  66),  to  the  making  of  Byelaws  for  Fruit 
Fioken        •  -  -  -    (p.  6)    28    E. 


GlHSBAL     FolIOa     AND      IMPBOTEXEVT ;    to 

amend  tiie  law  in  regard  to  Householders 
under  the  General  PoUce  and  Improvement 
Acts  in  Scotland    -  -  •    (p.  1)      6    S. 

Olouoestib  Elrotion,    Ste  CJobbupt  P&ao> 

TIOIS. 

OoTBBNmaT  Anhvitibs  :  tooxtend  the  Acts 
retattn^  to  the  purchase  of  small  Goyem- 
ment  Annuities  and  to  assuring  payments 
of  money  on  death  ■  •  •  (p.  89)    61    U-K. 

GovBBirxENT  Fbibtibs.    See  Doouhbhtabt 

EylDINGBh 

Gdspowobb,  Uaa  of  is  Slaxi  Mms ;  to 
•mend  til*  law  relating  to  the  use  of  Ona- 
powder  in  Slate  Mine*       -  -    (p- 1)      S    U  K. 


HBAtTH  (PuBiro).    See  Foblto  Health. 
Hebbivo  Fishbbt.     See  Fibhebt  Boabs, 

SOOTLAND. 

EiOHVAT  Bate  Assesshekt,  &o.  ;  to  extend 
oertaiu  provisions  of  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869  (32  A  88 
Tic.  o.  41.),  to  the  Highway  Bate,  and  for 
other  purposes        •  -  -  (p.  16)    27    E. 

H0D8EHOLDXB8  tir  SooTLAHD.    See  GbhebaIi 

POUOB  AMD  IXTBOVEMEIIT. 


iMFBiBoiniEirr,  Law  ov  ;  to  amend  the  law 
relating  to  CXvil  Imprisonment  in  Scotland 

(p.  88)    42    S. 

iHoom  Tax.  See  Cobtovb  ahd  Iklaes 
Revehue. 

IVDIA  (HoxB  Chabsxb  Abseabs)  ;  to  make 
provision  for  the  arrangement  of  Aooonnta 
between  the  Commiaaionen  of  Her  Mty  asty 's 
Treasury  and  the  Secretvy  of  State  in 
Cqunoil  of  India  in  respect  of  certain  Home 
Charges  for  Her  Majesty's  Foroes  serving 
In  India  -        -  -  -  (p.  71)    79     U.K. 

Invebiob  Coubtb  JnDOKSHTsEznmiON ;  to 
render  Judgments  obtained  in  certain  in- 
ferior Courts  in  England,  Scotland,  and  Iie> 
land  respectively,  effectual  in  any  other 
part  of  the  United  Kingdom         .  (p.  16)    81    17.K. 

Iblaitd  Beveitob  ;  to  grant  certain  Duties  of 
Customs  and  Inland  Bevenne,  to  alter  oer* 
tain  other  Duties,  and  to  amend  the  laws 
relating  to  Customs  and  Inland  Bevenne 

(p.  88)    41     U.K. 

.  See  aim  Beverub,  Fbiendlt  boou. 

Tm,  AMD  National  Debt. 

Imlasd  REycHDE  BuiLDiNQB ;  for  the  transfer 
of  Property  in  Ireland  held  for  the  Service 
of  Her  Majesty's  Customs  and  of  the  Inland 
Revenue  to  the  Commiasioneis  of  Public 
Works  in  Ireland  ;  and  for  other  purposes 
relating  thereto      •  -  -    (p.  8)    17    I. 


Cf,  HeUttnfte 
Imtbbkediate  Eduoatiom  ;  to  amend  the  In- 
termediate Edocation  (Ireland)  Act,  1878 
(41  JE  42  Yiet  c.  66.)  •  -  (p.61  )    09    L 

Intebkbhts  ^xlo  de  8b);  to  amend  the  law 
relating  to  the  intermont  of  any  person 
found  felo  de  se      -  -  -     (p.  8)    19    R 

iNTOXiOATisa  LiQUOBs,  Sale  o*.    See  Fas. 

SENOEB  VesSELB  LlOENOKa. 

Ibblahd,  Acts  belating  BxoLUBiyiLT  to. 
See  Abelow  Habboub.  Abbeabs  of 
Rent.  Codhtt  Coubts.  Cobtoxb  and 
Ihlahd  BEVEMnB  BmLDiiras.    Eueorioit 

or  RiFBBSEHTATiyB  iPxEBB.      INLAND  RS- 
VEMOE  BDILDDiaS.     iHTEBMEDtATE  BDDOA- 

noN.  Ibibh  RsFBODOOTiva  Loan  FuHa 
Labocbebb  Cottaoeb,  ko.  Petit  Sbb- 
B10N&  Pbevbntion  of  Cbixb.  Rotal 
Ibibh  Cohbtabulabt.  Supbuib  Coubt 
OF  Jddioatubb. 
Ibibh    Consiabolabt.     See   Rotal   Ism 

COMSTABOLABT. 

Ibibh  Land  CoMiinaoM.   ^SwPdbeioWobkb 

Loans. 
Ibibh  Repbodttotive  Loam  Fmn> ;  to  amend 

the  Irish  Beprodnotive  Loan  Fnnd  Act, 

1874  (37  *  88  Viot.  0.  86.)-  -    (p.  2)    16    L 

Ible  of  Man  (Offioebs)  ;  to  amend  the  Ua 

of  Man  (Offieers)  Act,  1876  (39  &  40  Vict. 

0.48.)         -  -  -  -fe-M)    4«    U.K. 


JUDOmMTB  (INFKBIOB  CoOBTB)  ;  to  render 
Judgments  obtuned  in  certain  Inferior 
Courts  in  England,  Scotland,  and  Ireland 
respectively,  effeotnal  in  any  other  part  of 
the  United  Kingdom  -  -  (p  16)    81    U.K. 

JuDiOATUBE,  CoCBT  OF ;  to  amend  the 
Supreme  Court  of  Judicature  Act  (Ireland), 
1877  (40  &  41  Viot.  c.  67.)  -  p.  (61)    70    L 

JosTioB,  Adminibtbation  of.  See  Bills  of 
EzcHANOB,  &0.  Bills  of  Salb.  Citation 
Law  Ahbndhent.  Civil  Ihfbibonhbht. 
CoNVETANonra.  Coptbioht.  Codntt 
Codbtb.  Doouhentabt  Evidenoe.  En- 
tail Law  Axxndhemt.  Infkbiob  Coqbts 
Judohentb  Extension.  Intebi(ent8(Felo 

DE   SB),         LOMAOT.       MaBBIED    WoHBN'S 

Fbopebtt.  Pettt  Sessions,  Ibxland. 
Pbevbntion  of  Cbihe.  Seitlsd  Land, 
sufbexe  coubi  of  judicatubx. 


Laboubebb  Cottaobs,  fto. ;  to  amend  and 
extend  the  provisions  of  the  Land  Law 
(Ireland)  Act,  1881  (44  ft  46  Vict.  c.  i9.X 
relating  to  Li^urers  Cottages  and  Allot- 
ments        -  -  -  -  (p.  46)    60    L 

Laboubebb  Dwsllihob  Acts  ;  to  amend  the 
Artizans  and  Lsbourers  Dwellings  Acts 
(38  JE  39  Vict  c.  36.  and  42  &,  48  Viot  ca 
63.,  64.)      -  -  -  -  (p.  42)    54    U.K. 

Land  Law  (Ibeland).  See  Abbeabs  of 
Rent.    Laboubebb  Cottaokb. 

Land,  Sale,  kc,  of.      See  Settled  Land. 

LloiRBEB  (Beeb  Dealebb')  ;  to  amend  the 
Beer  Dealers'  Betaif  Licences  Act,  1880 
(43  Vict.  0.  6.)        -  -         .  -  (p.  18)    34    K. 

LioxNOBs  FOB  Sale  of  Liquobs  ;  to  amend 
the  Law  relating  to  Licences  to  retail  In- 
toxicating Liquors  on  Paasengsr  Vesaels  in 
Scotland     -  -  .  -  (p.  61)     66    S. 

LioHTiNa  BT  Eleotbioitt  ;  to  facilitate  and 
regnlate  the  supply  of  Electricity  for  Light- 
ing  and  other  purposes  in  Great  Britain 
and  Ireland  •    (p.  46)     66    U.K. 

Loans.    See  Pdbuo  Wobxs  LOAxa 
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14    B. 


MAOCLianiU)  Elbotion.  SmCobborPrao- 
nciB. 

Mar,  Islb  o*  ;  to  wnend  the  Ttla  of  Mm 
(Officen)  Act,  1876  (89  ft  40  Viot.  a  48) 

(p.  84) 

MASKnoWonif's  PitOFiRtT;  to  oonaolidats 
and  amend  the  Acts  lelating  to  the  Property 
of  Married  Women  •  -  (p.  67) 

MsROAHTiLB  Mabini  Fdhs.  See  Mkbohant 
Shiffmo. 

MXBOBAMT  Shiffivo  ;  to  amend  the  Law 
with  respect  to  the  Charges  on  and  Pay- 
ments to  the  Mwcantile  Marine  Fund,  and 
to  Expenses  of  Proseoutions  for  Uff«nces 
oommitted  at  Sea    •  -  •  (p.  46) 

-  to  amend  the  Msitihant  Shipping  Acts, 

1864  to  1880  (17  ft  18  Viot.  o.  104,  fto.), 
with  respect  to  Colonial  Courts  of  Iiiqairy 

(p.  70) 

MlTBOFOLIS   MAKAOBHXNT    AMD    BDILDIHa 

AoTB  AKXHDMXirT;  to  confer  further  powers 
npon  the  Metropolitan  Board  of  WoAt 
with  respect  to  Streets  and  Buildings  in 
the  Metropolis  •  '    ^  2) 

MncBOFoiiiTAii  BoABp  OF  W<HUU;  forther  to 
amepd  the  Acts  rating  to  the  raising  of 
Money  by  the  Metropolitan  Board  of 
Works ;  and  for  other  purposes      -  (p.  18)    88    B. 

See  alto  Mitbofolis  MANAauail* 

ASD  Bdildinq  Aoi8  Amiudiibst. 

MiLiTABT  MAiraiDTBBB;  for  making  pro- 
visions  for  facilitating  the  ManoeuTres  of 
Troops  to  be  assembled  during  the  Smnmer 
of  1882       ....    (p.  2) 

Militia  ;  to  consolidate  the  Acts  relating  to 
the  Militia  .  -  .  (p.  89) 

Militia  STOBXHOuaia;  to  amend  the  Law 
relating  to  the  application  of  monej  a  ariaiog 
from  the  Sale  of  Militia  Storehouses  (p.  2) 

MiXBS;  to  amend  the  Law  relating  to  the 
nse  of  Gunpowder  in  Slate  Mines  -    (p.  1) 

MoNDKBHTS,  Anoibnt  ;  for  the  better  pro- 
tection of  Ancient  Monuments       .  (p.  61) 

MdhiofaL  Cobpobationu  ;  for  consolidating 
with  Amendments,  enactments  relating  to 
Municipal  Corporations  in  England  and 
Wales         .  -  •  -  (P  89) 

Musical  Cohfosrioms  ;  to  amend  the  law 
of  Copyright  relating  to  Musical  Composi- 
tions ■  .  -  (p.  83) 


National  Dbbt;  for  amending  tiie  Laws 
relating  to  Customs  and  Inland  Bevenue, 
and  Postage  and  other  Stamps,  and  for 
making  further  provision  respecting  the 
National  Debt,  and  charges  payable  out  of 
the  Publie  Revenue  or  by  the  Commission- 
ers for  the  Reduction  of  the  National  Debt; 
and  for  other  purposes        •  -  (p.  61) 
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OrFnroBs  at  Sba. 
OxroBo  Elboiioh. 


Set  Mbbohamt  SaiFPiMa. 

Su  COBBCFT  PbAOTIOBS. 


Pabocls  (Post  OmoB) ;  to  amend  the  Post 
Office  Acts  with  respect  to  the  (Conveyance 
of  FarceU   -  -  -  -  (p.  61)     74    U.K. 

FaSSBMObb  y  bsbblb  LlOCVOn ;  to  amend  the 
Law  relating  to  Licences  to  retsil  Intoxi- 
eating  Liquors  on  Passenger  Vessels  in 
Scotland     .  .  -  .  (p.  61)    66    a 


Csik  Relating  to 

PauFbb  Inmatbs  Dibohabo^  fto.  Act,  1871 1 
to  amend  the  Pauper  Inmates  Discharge 
and  Regnlatioo  Act,  1871  (84  ft  S6  Vict. 
C.108.)        .  .  .  .  (p.  18)    86    E. 

Fbubioms  CoMtVTATiow ;  to  authorise  the 
Commutation  of  a  portion  of  a  Pension  in 
pursuance  of  the  Pensions  Commutation 
Act,  1871  (34  ft  85  Vict.  o.  36.)     -  (p.  88)    44  .U.K. 

Fbttt  SbsbionBi  Ibbland;  to  amend  the 
Petty  Sessions  (Ireland)  Act,  1861  (14  ft  16 
Viet,  c  98.)  .  .  .    (pi  6)    34    L 

Plaobs  of  Wobbhif  Sitbs;  to  amend  the 
Places  of  Worship  Sites  Act,  1878  (86  ft  87 
Viot.  c.  60.)  -  .  .    (p.  8)    21    E. 

PooB.    See  Casual  Foob. 

FooB  Law  Axbitdhbnt;  to  amend  the  Divided 
Parishes  and  Poor  I<aw  Amendment  Act, 
1876  (89  ft  40  Vict.  c.  61.) ;  and  for  other 
purposes  .  .  (p.  46)    68    & 

PooB  Ratb  AaaBBBKiin,  fta  ;  to  amend-  the 
Poor  Rata  Assnssmsnt  and  Collection  Act, 
1869  (32  ft  38  Vict,  a  41.)  •    (p.  3)    20    B. 

See  oZm  Hioewat  Rati  Abbbbskbmt. 

Post  Offiob  ;  to  authorise  the  use  of  Reply 
Post  Cards  ■  '  .    (p.  1)      9    U.K. 

to  amend  the  Post  Office  Acts  with 


respect  to  the  Conveyance  of  Parcels  (p.  61) 
See    al$o    Rbvbnub,   Fkibndlt   So- 


74    U.K. 


oiiTin,  abd  National  Dbbt. 

Fbkvbbtioh  or  Cbihb  ;  for  the  prevention  of 

Crime  in  Ireland     -  •  -    (p.  6)    26    L 

Fbiboh  Chabitibb!  to  maka  provision  re- 
specting certain  Prison  Charities    .  (p.  61)    66    B. 

Pbohibbobt  Notb;^  fta  ;  to  oodify  the  law 
relating  to  Bills  of  Exchange^  Cheques,  and 
Promissory  Notts  .  .  •  (p.  46)    61     U.K.   ' 

Fbofbktt  of  Mabbibo  WonK ;  to  consoli- 
date and  amend  the  Acts  relating  to  the 
Property  of  Married  Women  (p.  67)    76    B.  ft  L 

Fdblio  Hbalth  (FBOrr  Piokbb'b  Lodoihob)  ; 
to  extend  the  Public  Health  Act,  1876  (38  ft 
89  Vic.  o.  65),  to  the  making  of  Byelawa 
for  Tnii  Pickers    -  ■  -     (p.  6)    28     & 

Public  Hbalth  ;  to  amend  the  Public  Health 
(Scotland)  Act,  1867  (30  ft  81  Via  a.  101.) 

(p.  2) '11    S. 

PdSLIO  OmClB  Sitx  ;  for  the  acquisition  of 
Property  and  the  provision  of  new  Buildings 
for  the  Admirall^  and  War  Office     (p.  18)    83    E. 

Pdblic  Schools  Tbachbbs  ;  to  regulate  the 
procedure  of  School  Boards  in  Seotland  in 
the  dbmiasal  ot  Teachers   -  -    (p.  8)    18    3. 

Public  Wobxb  Loabb  ;  to  grsnt  Money  for 
the  purpose  of  Loans  by  the  Public  Works 
Loan  Commissioneis  and  the  Commissioners 
of  Public  Works  in  Ireland  and  the  Irish 
Land  Commission  ;  and  fur  other  ptuposes 
relating  to  Loans  by  those  Commissioners 

(p.  69)    62    U.K. 

B 

Rboius  PBoriBBOssHiF  OF  Dirnnrr.     See 

SoitBBSHAM  RbOTOBT. 

RBauLATioH  ot  TAB  Abmt.    Set  Awn. 

Rbht,  AbBiabs  of  ;  to  make  provision  re- 
specting certain  Arrears  of  Rent  in  Ire- 
land •  '  .  (p.  34)    47    L 

Rbflt  'Bom  Cardb  ;  to  authorise  the  use  of 
Reply  Post  Cards  ■    (p.  1)      2    U.K. 

RbpRbbbhtatiti  Pubs  ;  to  amend  the  Law 
relating  to  the  Election  of  Lords  Temporal 
to  serve  in  Parliament  for  Ireland    (p.  16)     26    I. 

RtPBODCcrriTB  Loan  Fuhd  ;  to  amend  the 
Irish  Reproductive  Loan  Fund  Act,  1874 
(37  ft  38  Vict,  c  86).  -  -    (p.  2)     16    L 

Rbbbbvb  Fobobb;  to  consolidate  the  Acts 
relating  to  the  Reserve  Forcn       .  (p.  39)     48    U.K. 

Rbtubhb  (Fbibhblt  Sooibtibb),  See 
Fbibndlt  Sooistibb. 
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CapL  Belatingta 

BcTuici,  FKinoLT  Soavrmi  Aim  Ka* 
noNAti  DiBC ;  for  amendinff  the  Laws 
TeUting  to  Cuatoma  and  Inland  Bevanne, 
and  Foliage  and  otiier  Stamps,  and  for 
making  further  pnviaion  respecting  th» 
National  Debt  and  chargec  payable  out  of 
the  public  revenaa  or  by  Ae  Oommissitmen 
tat  the  Hedoctioa  of  the  National  Debt ; 
and  for  other  porponsa.  •  (p.  81)    72    U.K. 

BlOBlB  or  CoxBON  ;  to  provide  for  the  batter 
application  of  Moneya  paid  by  way  of  Com- 
pensatii  n  for  the  eompolsory  acquisition 
of  Common  Land*  and  extiuguiahment  of 
Bights  at  Common  -  ■     (p.  2)     IS    E. 

BoAca.    See  Tubnpiki  Aora  CosninjAHca. 

TUBNFIKK  BOADS  IH  SOOTH  WALES. 

BoTAL  Irish  Cohstabclabt  ;  to  amend  the 
Acta  regulating  the  pay  of  certain  officer* 
of  die  Royal  Irish  Constabulary  Force, 
and  for  other  purpona  connected  therewitli 

(p  S»)     S>    I. 


SAid(»v  FwHiBT.   See  FisHSBT  BoABO,  Scot- 
land. 
BAVBWioHKLBtniOH.  ^EeeCoBBOFTFBAOnan. 

BOOTLAHO,  AOTB  BBLAIUa  BXCLCSITBLT  TO. 

See  Cratioit  Law  Akesdhinx.     Civib 

iKFBISOIimaT.        ESCOATIOKAL      BVDOW- 

lams.    Entail  Law  Amindubnt.    Fish- 
bbt'  Boabd.     Gxhebal  Folioi  and  In- 

FBOVBMMIT.         PaBSBKOIB     VBSBLS      LI> 

obrois.  Pobuo  HXALia.  Fublio  Scbools 
Teaohbbs. 

Bbrlm)  Lams  ;  for  facilitating  Sales,  Leasee 
and  other  dispositions  of  Settled  Land,  and 
for  promoting  the  execution  of  Improve* 
mentatbereoa        -  -  -  (p.  18)    38    E.  *  L 

Shiphno.    Su  Msbohant  SHimiio. 

BiTXS  fob  Placbs  or  Wobship;  to  amend 
the  Places  of  Worship  Sites  Act,  1873 
(3d  &  87  Vict.  c.  50).         -  -    (p.  8)    21    B. 

Blatx  Minis  ;  to  amend  the  Law  relatLog  to 
the  use  of  Qaapowdec  in  Slate  Mines 

(p.  1)      8    U.K. 


Capk  RelaHm  to 

SoLTOrroBS    See  Attobrbts  aid  SouorroBS. 

SoHiBBHAM  BiCTOBT ;  for  disannexing  the 
Bectory  of  Somersham  from  the  Office  of 
Begiua  Profe«aor  of  IKrinity  in  the  Uni- 
versity of  Cambridge,  and  for  mafcing 
better  provision  for  Ae  Core  of  Boo]* 
within  the  said  Bectoiy ;  and  for  other 
pnrpoaea     -  -  -  -  (p.  71)    81    B. 

South  Walis  Tdbnpikb  Boads  ;  to  further 
amend  the  Law  relating  to  Turnpike  Roads 
in  South  Wales.     -  -  -  (p.  81)    87    W. 

STAJCF&  See  Bbtbhob,  Fbixnslt  Societibs, 
and  National  Dbbt. 

STOBiHonsKs,  Militia  ;  to  amend  the  Law 
relating  to  the  application  of  moneys  aris- 
ing from  the  sale  ca  Militia  Starehonses. 

(p.  2)    U.    K 

SuPBxm  Coinrr  or  JosioATUBa ;  to  amend 
the  Supreme  Court  of  Judicature  Act  (Ire- 
land), 1877  (40  k  41  Viet.  c.  87)    -  (p.  81)    70    I. 

SnePEHBioM'  or   Elcotions.     See  Cobbuft 

FBAOTI0B8. 


Tbaohxbv  (Sopooc  Boabd)  ;  to  regulate  the 
procedure  of  School  Boards  in  SootlaDd  In 
the  dismissal  of  Teachen    -  •    (p.  ^     M    Sc 

Tea  Lutibb.  8m  Cvbtoxs  and  Inland 
Bbvbndb. 

TuBNPiKE  Ac»  Costotoanob  ;  to  contmoe 
certain  Turnpike  Acts,  and  to  repeal  certain  • 
other  Turnpike  Acts ;  and  Ibr  other  pur- 
poses conneoted  therewith  -  -  (p.  48)    OS    & 

Tobnpikb  Boadb  nr  Sovtb  Waub  ,-  to 
ftartber  amend  the  Law  relating  to  Turn- 
pike Roads  in  South  Wales  •  (p.  81)    07    W. 


Wab  OmoB ;  for  the  acquisition  of  Property 
and  the  provision  of  new  Buildiogs  for  the 
Admiralty  and  War  Office  -  -  (p.  18)    82    S. 

Wash  Housbs;  to  amend  the  Baths  and 
Wash  Houses  Acts  •  -  (p.  18)    Sa    K 


Ai 


Priutad  and  Pnbllahsd  by  tba  Proprle^,  lajuTftiJoattJl^  Upper  SackvUle-itreet,  DabUn.        Q^ 
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